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FISCAL NOTE

STATE OF ALASKA Fiscal Note Number: 1

2005 LEGISLATIVE SESSION Bill Version: CSHB257(JUD)
(H) Publish Date: 4/25/05

Revision Date/Time (Note if correction): Dept. Affected]

Title State Procurement Electronic Tools BRU Alaska Court System
Component Trial Courts

Sponsor House Judiciary Committee

Requester Component No. 768

Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
'OPEFATING EXPENDITURES FY 2006 FY 2007 FY 2008
>rsonal Services
i.. vel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims

Miscellaneous
TOTAL OPERATING

CAPITAL EXPENDITURES
CHANGE IN REVENUES ( )

FUND SOURCE

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1037 GF/Mental Health

Other (Specify Type--Do not abbreviate)
TOTAL

Estimate of any current year (FY2005) cost: 0.0
Mark this box (X) if funding for this bill is included in the Governor's FY 2006 budget proposal:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS:  (Attach a separate page if necessary)
The court system does not anticipate any fiscal impact from the passage of HB 257.

Prepared by:  Douglas Wooliver. Administrative Attorney Phone 4G3-4750
Division Alaska Court System Dale/Time 4/6705 7.41 AM
Approved by: Doug Wooliver for Stephanie Cole, Administrative Diieclor Dale 4/8/2005

Agency Alaska Court System

10 arh) Pago lof 1



FISCAL NOTE

STATE OF ALASKA Fiscal Note Number:

2005 LEGISLATIVE SESSION Bill Version: CSHB 2S7(JUD)
(H) Publish Date: 4/25/05

Revision Date/Time (Note if correction): Dept. Affected: Statewide
Title An Act relating lo a procurement and electronic AR Statewide
commmerce tools program for state programs ‘Component Statewide

Sponsor House Judiciarv Committee
Requester House Judiciary Committee Component No.

Expenditures/Revenues (Thousands of Dollars)

Note: Amounts do not Include inflation unless otherwise noted below.

OPERATING EXPENDITURES FY 2006 FY 2007 FY 2008 FY 2009 FY 2010 FY 2011

Personal Services
Travel
Contractual
Supplies
Equipment

Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING
CAPITAL EXPENDITURES

CHANGE IN REVENUES ( H |

FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts
1003 GF Match

1004 GF

1005 GF/Program Receipts
1037 GF/Mental Health
Various in all state agencies

TOTAL

Estimate of any current year (FY2005) cost:
Mark this box (X) if funding for this bill is included in the Governor's FY 2006 budget proposal:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS:  (Attach a separate page itnecessary) o ) .
This bill will authorize tho Department of Administration lo conlract with private sector firms lo provide procurement

services and electronic commerce toots. The b Iwould include additional procurement preferences and eliminate ther
sunsc-| dale and/or rc&trict'Ons on Ihe number of departments/ instrumentalities allowed withm the program
established under CH. 51. SLA 2003 The department has on existing contract (or these services and tools Onty the
Southeast Region of tho Department of Transportation and Public Fac. ties is currantly included under that contract
The contract may be amended lo include additional state departments and instrumentalities.

Tho Department of Administration is not able to determine potential costs or savings that may result from tti.s bill
The department continues to examine savings that may result from tho oxishrig procurement services and electronic

commerce tools contract.

Prepared by:  Vorn Jones, Chief Procuomonl Otlicer Phono 465*5684
Division _General Services Date/Time 4:8/05 9 43 AM
Approved by:  Mike Tibbies. Deputy Commissioner Date 4/8/2005
Agency Administration

(¥, sett] P.kio 1of 1
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SPONSOR STATEMENT
HR 257

\/1.\ct relating lo o procurement am! dec ironic commerce tools program for stole
deportments and instrumentalities ofthe stole; ond providing for on effective dote."

Although .Alaska is currently enjoying a temporary revenue windfall. it is very important
that the Legislature remain focused on the need lo deliver long-term reductions in the cost
of government. Therefore, this bill renames and extends the pilot procurement,
et'ommercc and supply chain management program authorized by 1I1B 313 in the 2003
Legislative Session. It will now be called the "Supply Chain Modernization Program".

The program is already delivering savings in the cost of overlie;49566

During the first two years, it is expected to save over $150,000 in ovcihead
administration costs, even though it has been implemented in only one region of one
agency (DOT/PL). It needs lo be expanded and extended in order to reach its lull
potential.

(herhcad costs represent a significant portion of the total cost of government. However,
the State ol Alaska generally performs overhead functions using outmoded tools and
methods. Private industry has delivered considerable gains in productivity during the
past two decades by contracting out back «office functions to specialist firms and
installing modern computer-based svste us. It is time that Stale government embraces
these techniques and participates more fully in the U.S. productivity boom.

As ItiiuK previously used for overhead administration are saved, they will be available to
fund programs such as education, public safety and other programs ol direct importance

to a broad range of Alaska residents.

I |’Eprices ihe State pays for goods and services can also be reduced by Ihi Spiograrn
Cataloging goods and services, combining volumes across multiple agencies,
streamlining and automating repetitive processes and allowing lor gicaler stall
specialization, can gradually obtain better pricing.

By adopting this bill the Legislature will be directing the Administration to implement
the Supply Chain Modernization Program in atimely and orderly manner.



State Procurement Pilot

Review and Outlook



About ASCI

AK Company, est. 1999

~150 employees: Anc, Prudhoe, Jnu, Wasilla
Specialize in supply chain mgt

» Web tools (full eCommerce platform)

mBUSINess process operation
m\leasurements & continuous Improvement

Public sector vision: “overhead” efficiency



Pllot Program Review

S HB 313 passed 2003 Session
S Initial pilot agency: DOT/PF SER
S Competitive RFP, award on 3/19/2004
S Procurement ops began 7/2/2004
S Warehouse ops began 10/1/2004
|.T. tools live 10/1/2004

s Staff and cost reductions delivered



—Xft Al =)—I

Cost Savings Achieved

Savings Source Amount
Personnel Costs $ 163,089
Goods: Catalog Purchases* 36,412

Total, Goods + Operations $ 199,501

*Based on current catalog only, 3% cost reduction per 20-30 2005 comparison 0972 catalog
transactions, continued through 6 30/2006.



Cost of Goods Comparison

I - NhhMits~4Ttm mrmmm  h iiiiii
Total Lines 306 600 972

I-X

# Lines Price increase 149 319 507
# Lines Price decrease 75 189 283
# of distinct products 183 333 451
Total Spend - Actual $25,070.30 $ 152,381.95 $184,768.54
Total Spend - Baseline $24,280.43 $ 157,032.13 $188,415.19
$ increase/decrease $ 789.87 $ (4,650.18) $ (3,646.65)
% increase/decrease 3.3% —3.0% —].,9%

*Based on DOT/PF Southeast Region catalog transactions since web tools went live 10 12004.



Historical “Firsts” Achieved

First full cycle, full scope supply chain
management privatization among state
governments in U.S. (best of our knowledge)
First e-Commerce PO issued on the Internet
oy State of Alaska

~irst web based requisition approved on
nternet by an SOA employee

~irst web based recelipt processed by an
SOA employee

First electronic catalog transaction by SOA




e-Commerce Numbers

Measurement
Nbr PO’s Issued
Nbr Requisitions Approved
Nbr Vendors Transitioned
Nbr SOA Users Traced
Nbr Catalog Items t

Nbr Catalog Items Mapped

*Qctoher 1, 2004 thru January 31, 2005

Value*
1575
2490
257
112
4940
3769

I



Custom e-Commerce Functions

SOA authentication, acct. creation
Real-time stock data

Real-time accounting codes

PO & Recpt integration with SOA
Synchronization of vendors, depts, etc.

At-Sea catalogs, other legacy support
Geographic dimension added
Customer notification functions



[ essons Learned

> Consider location, labor force and season

> Size the engagement scope adequately:

m\dequate management and planning resources
m\void partial agency engagement

> Avoid disconnect between operations
analysis and contractor

> Sequence milestones differently, if possible
> |Importance of Agency change leadership




The Opportunity Anead

> Much of the hard work already done
W[ 00ls, rules and structure in place

> |n position for an orderly, statewide
expansion with operations In:

mS-Central
m-airbanks
mJuneau

> Substantial cost savings possible



Policy Advantages of Senate Bill 160
“Procurement Modernization”

Achieve sustainable, meaningful reductions in
overhead costs

Consolidate pu"chasing between state agencies -
netter prices on goods and Services

Help State participate in U.S. productivity gains of
nast decade

Shift funds from overhead functions to programs
such as education, public safety

Reduce future State retirement liabilities
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MEMORANDUM State of Alaska

Department of Transportation & Public Facilities
Office of the Commissioner

T0: Ray Matiashowski aate: February 16,2005

Commissioner

Department of Administration TELEPHONE NO: 455.3900

TEXT TELEPHONE: 455.3652
FAX NUMBER: 586-8365

subject: Audit Report of Alaska
Supply Chain Integrators

from: Mike Barto”
Commissioner

We have reviewed the first quarter (July 1to September 30, 2004) Audit Report of
Alaska Supply Chain Integrators outsourcing pilot. Enclosed you will find our
department’s comments and suggestions regarding this audit.

In an effort to reduce the processing time for the second quarter audit (October 1 to
December 31, 2004), I would like to offer the assistance of our department’s Finance and
Internal Review sections. Please let me know if we can help.

Enclosure

cc:  Cheryl Frasca, Director, Office of Management and Budget
Scott Hawkins. General Manager, Alaska Supply Chain Integrators
Michael Nizich, Deputy Chief of Staff, Office of the Governor
Mark O Brien, Chief Contract Officer, DOX'&PF
Gary Paxton, Southeast Regional Director, DOT&PF
Nancy Slagle, Director. Statewide Administrative Services. DOT&PF

~Pfotfdtnil/or (lit' titowtcnl ojpeople and good* and the drillin' ofStole services



Department of Transportation & Public Facilities
Report on the Outsourcing Procurement Pilot
February 14, 2005

Purpose: This report provides: 1) asummary of the February 4, 2005 Audit Report on
outsourcing pilot program, 2) the department’s comments on Audit Report, and 3) the
results of a survey of Alaska Supply Chain Integrators’ (ASCI) SmartTools users.

Background: Under contract for Procurement Services, Supply Chain Management and
Electronic Tools, Alaska Supply Chain Integrators (ASCI) assumed responsibility for the
duties of the Department of Transportation & Public Facilities (department), Southeast
Region (SER) Procurement section on July 1,2004. On October 1, 2004, ASCI assumed
all duties of the Southeast Region Warehouse. The outsourcing pilot resulted in the
layoff of the 10 department employees that previously staffed these functions.

ASCFs second quarter of operation under this contract concluded on December 31, 2004.
An audit for the first quarter (July 1to September 30, 2004) of ASCI's contract was
conducted by the Department of Administration, Division of General Services (DGS) and

Is attached to this report as Attachment A.

The First Quarter Audit was released on February 4, 2005. A draft of the audit was
provided to ASCI. With tiie exception of two comments regarding ‘Time to process” and
“Responsibility for errors”, ASCIlis in agreement with the audit results as indicated in

Attachment B.

Section One - Audit Summary

Time to process comparison:

« ASCI - 3.45 days
« SER -2.96 days

There isno "bmc to process” improvement under ASCI management.

Cost of Goods:

By aprocess of random sampling, die audit determined the cost of goods purchased by
ASCI (excluding orders less than 5100 and those placed under existing state contracts)
increased an average of 1.1%. Applied to the total value of these orders, this is an
estimated S17,600 cost increase to the department tor the first quarter of ASCI’s contract.
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Alaska Vendors:

o ASCI - 60% Alaska Vendors
+ SER -61% Alaska Vendors

Slightly fewer contracts have been awarded to Alaska vendors under ASCI management.

Workload Comparison

+ ASCI process 17.39b fewer transactions, 12% fewer line Items, and had a 11.6%
overall decrease in total transaction dollars (dollar value of deliver orders
increased by 36.4%) with a time uj ptocesa equal to or longer than SER (see Time

to process comparison, page 1).

Mistake.lor Errors

« One specific enror was found, but only resulted in on additional 5189.00 DG5
will be sending ASCI a request for payment.

» The incorrect shipment of engine pans is still under investigation and no
conclusions regarding this issue can be made at this time.

Section TV o-Dcpartcocnt’sComments on Audit

Widi the rwo «xceptiont previously noted, tiie audit has been accepted by both DGS and
ASCL The department also concurs.

Itis clear from the audit conclusions that under ASCI management iliejc haa been no
improvement in service end the cost of floods to the state have actually increased.
Eased on these findings we recommend that thare be no expansion nf the pilot until
ASCTs performance demonstrates significant benefit to the stale.

We elso recommend that DGS modify its “Cost oi Gooda” sample size prior to
completing the audit of the second quarter of ASCTs contract. Evaluation of 1% of tiie
orders to dcicrm'me the cstiraaled change in the Cost of Goods may not be statistically

sound.

In addition, based on concerns raised by ASCI's SmartTools users (see Attachment C) we
recommend DGS test additional performance nrens such as freight expenses, OD-timc
delivery, and evaluate the additional department staff time required to implement this
pilot.

As part of the next audit, wc also request ASCI or DGS immediately undertake flmore
formal and themugn survey of u*en>, vendota, and finance Staff to identify the strengths
nnd wraiuictsci of the cuncm system and the successes and lailures of the pilot thus far.
The deportment would like in participate in the development Of this survey to eniuie It



covers the areas of concern identified in the informal survey as well as complaints
received over the last several months. In addition to providing ASCI insight into 'he
needs of its customer base, it will provide the state with feedback critical to ensure

successful implementation of this pilot.
Section Three - SmartTools Survey

ASCI began training the majority of users of its SmartTools e-commercc software in
January. In order to assess the efficiency and effectiveness of this new tool, we
conducted an informal survey of the top ten users of the system. The results of this

survey can be found in Attachment C.

The areas of needed improvement can generally be grouped into the following categories.

« Improve catalog navigation functionality to reduce search time.

« Modify the order tracking status function to provide current status and delivery
date. Replacing descriptions such as “sourced out" with something like “quote
date” will provide users with a better picture of order status. System generated
tracking reports may assist users in tracking their outstanding orders.

« Improve order processing and warehouse inventory management to better respond
to requested delivery dates and prevent expedited delivery charges.

« SmartTools automated notification system needs to be modified to reduce

unwanted email notifications.
 Institute an internal ASCI order review process to improve order accuracy and to

reduce returns, incorrect deliveries, delays and order errors.
« Develop an improved training program to reduce staff hour investment.
« Review ordering, receiving, tracking functions and develop strategies that avoid

transferring additional work to the users.

Input from the SmartTools users confirm that there are improvements to be made to the
system in order to realize maximum savings from this pilot.



Phone Number: 465-2250
FAX Number: 465-2189
TDD Number:. 465-2205

TO: Walt Harvey DATE: February 4,2005
Contracting Manager

FROM:  Charlie Dcininger CX) SUBJECT: Audit Report, First Quarter,
Procurement Specialist ContractNo. 2004-9900-
4556 for Procurement
Services, Supply Chain
Management and Electronic

Tools

The attached audit report is submitted for your review and distribution.

The purpose of this review was to benchmark processes and assess for contract compliance with
the terms and conditions of Contract No. 2004-9900-4556 for Procurement Services, Supply
Chain Management and Electronic Tools between the State and Alaska Supply Chain Integrators,

LLC (ASCI)

A copy of the completed report was provided to ASCI for review and comment. ASCI s
comments are attached and made part of the final report.



January 28, 2004

Audit Report

First Quarter Audit of Procurement Services, Supply Chain Management and Electronic
Tools Contract

Purpose

The purpose of this review is to benchmark processes and assess for contract compliance
by Alaska Supply Chain Integrators, LLC (ASCI) with the terms and conditions of
contract award 2004-9900-4556, Procurement Sendees, Supply Chain Management and
Electronic Tools. A copy of contract award 2004-9900-4556 is available from the

Division of General Services.

Objectives
The objectives ofthe audit were:

« benchmark and compare time to process transactions, workloads, cost of
goods, and Alaska vendor utilization,

« assess for contract compliance, and

« audit for mistakes or errors that could result in additional costs to the state.

Scope

The evaluation covered the period ofJuly 1, 2004 through September 30, 2004, or the
first quarter of the current contract term. Beginning on July 1,2004, ASCI assumed all
procurement office duties and responsibilities. On October 1, 2004, (outside the scope of

this audit) ASCI assumed all warehouse duties and responsibilities.

Methodology

In evaluating the performance of die contractor, it was necessary to develop methodology
within the terms and conditions and requirements of the contract. Prior to starting, the
Division of General Services (DGS) received guidance on audit methodology from

Legislative Audit. .
The following is an outline of the evaluation methodology:

ASCI data will be compared to previous Southeast Region (SER) data. The same three-
month quarter will be used for items 1, 3 and 4 (i.e. SER |* quarter FY04 vs. ASCI 1*
quarter FY05, etc.) Foritem 2, SER 4thquarter procurements in FY04 will compared to
ASCI | quarter procurements in FY05 to allow for a more concise cost comparison.
ASCI data during the 1* quarter FY05 will also be audited for mistakes or errors and

compliance with procurement rules under item 5.

1. Time to Process:

Page Lof 7



January 28, 2004

Time to process comparison from receipt of requisition to issuance of delivery
order. Transactions will also be audited for compliance with contractual
procurement rules.

A random sample of 50 transactions will be audited. MS Excel will be used to
generate the random sample pool.

Cost of Goods:

Cost ofgoods including freight (no change, decrease, or increase will be
recorded).

Purchases from existing state contracts will be eliminated as well as
transactions valued at S100 and less. A random sample of 50 transactions
from ASCI’s first quarter procurements will then be generated. MS Excel will
be used to generate tiie random sample pool. The cost of like items will be
compared SER fourth quarter procurements. In addition, the PSV will include
any known instances of significant price increases or decreases for like items
and audit all procurements above 5150,000. ASCI will also be asked to
provide any known instances of significant price increases or decreases.

. Alaska vendors:
The total number and percentage of Alaska vs. non-Alaska vendors will be
documented and compared.

Workload comparison:

The total number of delivery orders, Smart Tools orders, inventory issues,
stock requests, line items and associated dollar values will be documented and

compared.

Mistakes or errors:

Audit change orders. Eliminate transactions where change order did not result
in additional costs and where the change order dollar value was S100 or less.
Audit the remaining change orders and document the cause of and

responsibility for all increases.

The PSV will also audit any known potential instances of mistakes or errors
that occurred during the reporting period. The cause of and responsibility for

all increases will be documented.

Background Information

OnJuly 1,2003, HB 313 went into effect; this Act allowed the state to enter into a pilot
program with a contractor to provide for the delivery of procurement services, supply
chain management and electronic commerce tools to reduce state costs in a way that docs

not directly reduce program delivery.

Operational Analysis/Report: During September 2003, an operational analysis report was
completed which served to document the environment, provide baseline data and identify
the state employees to be displaced as a result of the pilot program.

Page 2 0f7



January 28, 2004

November 1, 2004, DGS issued Request for Proposals No. 2004-9900-4556 for
Procurement Services, Supply Chain Management and Electronic Commerce Tools.

On March 19, 2004, DGS issued Contract No. 2004-9900-4556 to ASCI. The period of
performance for this contract is March 19, 2004 through June 30,2006, with two each
three year renewal periods. However, any contract renewals or extensions past June 30,
2006 will require an amendment to the law of the State of Alaska and approval by the

department of Administration.

OnJuly 1,2004, ASCI assumed all procurement office duties and responsibilities. July
1,2004 was also the last day of employment for the 7 SER procurement office positions
affected by the contract award. Ofthe 7 state employees, 2 were laid off on July 1, 2004,
4 employees resigned their positions and accepted otherjobs with the State of Alaska
prior to their scheduled last day of employment ofJuly 1, 2004 and one employee retired

on June 30,2004.

From July 1, 2004 through September-30, 2004, ASCI utilized SER’s procurement
database (BuySpecd) to process delivery orders and contracts. DOT/PF provided ASCI

with training on SER’s procurement database and processes.

On October 1, 2004, ASCI assumed all warehouse operations duties and responsibilities.
October 1,2004 was also the last day of employment for the 3 SER warehouse positions.
Ofthe 3 positions affected by the contract award, 1 employee was laid offon October 1,
2004, 1employee resigned his position and accepted anotherjob with the State of Alaska
prior to his scheduled last day of employment of October 1,2004 and 1 employee retired

on August 28, 2004.

Report Conclusions

1. Time to process comparson
For the purpose of this comparison, "lime to process” is the elapsed time or number
of days from receipt of a stock request (requisition) to the issuance of a delivery

order.
MS Excel random number generator was used to determine a pool of 50 delivery
orders to audit of all delivery orders issued by ASCI during the period of July 1, 2004

through September 30, 2004, this pool of orders was compared to all delivery orders
issued oy SER procurement office and warehouse during the period ofJuly 1, 2003

through September 30, 2003.

Conclusion:

« ASCI time to process was 3.45 days (excluding deliver)' orders issued by SER
warehouse staff)

Page 30f7
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« SER time to process was 2.96 days (including delivery orders issued by SER
warehouse staff)

« The 50 delivery orders issued by ASCI were executed in compliance with contract
procurement rules.

« For the test period, two delivery orders were greater than J 150,000. These
procurements were issued in compliance with contract procurement rules.

Delivery Order No. 340273 / $153,250
Delivery Order No. 340756 / $202,250

Attachments: 1A, Audit Pool, SER
IB, Audit Pool, ASCI

Additional spreadsheets and backup documents required to calculate results are
available upon request.

Cost of Goods including freight (no change, decrease, or increase will be recorded).
The total number of delivery orders issued by ASCI during the first quarter was 1,107

The number ofdelivery orders valued at S100 or less, deducted from the total was
151

The number of delivery orders issued in accordance with existing state contracts,
deducted from the total was 297

The number of delivery orders issued with federal funding, deducted from the
total was 4 (these solicitations were reviewed and co-signed by the PSV)

No. of Dollar value
Delivery Orders 1,107 52,316,071.50
Less (minus'):
- Less than S100: 151 $7.265.69
- Contracts (state): 297 S677,194.63
- Fed Funded: 4 $31,640.00
655 51,599,991.80

MS Excel random number generator was used to determine the pool of 50 delivery
orders to audit front the 655 delivery orders above.

To evaluate the 50 deliver}' orders a search was performed in the BuySpecd database
for previous purchases by the SER procurement office during the 4 t quarter of FY

Paged of7
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04. Searches were by part number, if no part number match was found a search for
similar makes or models was conducted.

Conclusion for the 50 delivery orders evaluated:

« 4 delivery orders, there was no change in costs. The same vendor? were
used for exact item(s).

« 43 delivery orders, no comparisons for evaluation were found.

Ofthe 43 delivery orders with no comparisons;

- 24 delivery orders, no part number was located for comparisons,
though, historically the same vendor was used for similar items,

- 8 delivery orders, sendee related with no comparisons,

-10 delivery orders, no part number or vendor comparisons were
found,
-1 delivery order, hotel room rental for training,

« 1delivery order had a cost decrease; one item decreased by 0.55%,
historically the item was sourced from the same vendor.

« 2 delivery orders had a cost increase;
-1 delivery order, the unit cost increased by 37.S, and
-1 delivery order; the unit cost including freight increased by 9.3%.

Conclusion for Contracts and Contract Releases

No cost increases or decreases were found for delivery orders or contract releases
issued in accordance with contracts for supplies, commodities or equipment.
During the quarter, ASCI did not establish any new supplies, commodities, or
equipment contracts and issued 297 deliver)' orders in accordance with existing

state contracts for supplies, commodities, or equipment.

During the quarter, ASCI established 20 new contracts; all 20 were service related
contracts. No exact comparisons were found, in some cases the contracts were
single source and/or the scope of service is not exact to a previous or similar

service contracts.

On December 30, 2004, ASCI was asked to provide any known instances of price
increases or decreases, however none were provided.

Sec Attachment: 2A, Cost of Goods Comparison

Additional spreadsheets and documents required for this comparison arc available
on request.

Fogc 5 of 7
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3. Alaska Vendors

The total number and percentage of Alaska vs. non-Alaska vendors will be
documented and compared.

ASCl and SER warehouse staff combined issued a total of 994 delivery orders
to Alaska vendors, or 60%

SER and SER warehouse staffissued a total of 1,124 delivery orders to
Alaska vendors, or 61%

Documents and spreadsheets required to determine results are available upon request.

4. Workload Comparison

The total number of delivery orders, Smart Tools orders, inventory issues, stock
requests, line items and associated dollar values will be documented and compared.

Conclusion for Workload Comparison

The stock request line item is the most accurate way to measure incoming workload.
A stock request line item will result in one of the following; an inventory issue, a

delivery order, or a contract.
During the first quarter of FY 05;

o 12% less stock request line lines were processed by ASCI compared to stock
request line items processed by SER procurement office during the first quarter

FY 04.

« 17% less delivery orders were issued by ASCI compared to delivery orders issued
by SER procurement office during the first quarter FY 04,

« The dollarvalue of deliver orders issued by ASCI is 36.4% greater compared to
the dollar value of delivery orders issued by SER procurement office during to

first quarter FY 04

« The total number of transactions (delivery orders, inventory' issues and contracts
established) decreased by 17.3% compared to the first quarter FY 04.

« The total transaction dollar value (delivery orders, inventory issues and contracts
established) decreased by 11.6% compared to the first quarter FY 04.

See Attachment: 4A, Workload Comparison

5. Mistakes or Errors

Pjj;e 6 0f7
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Conclusion of Change Orders

The issuance of change orders is not uncommon. Change orders are issued for any
type ofchange to the original delivery order after issuance. The following are
examples of types of changes to a delivery order; description change, line item(s)
added or canceled, unit cost adjusted up or down, freight costs added or adjusted up
or down, unit quantity adjusted up or down, or destination changed.

During the first quarter FY 05, ASCI staffissued 135 change orders. Change orders
reviewed were typical and common.

During the review of change orders, one mistake due to an ASCI employee error was
found. Review of the file for delivery order 340882 indicated a typo was made by an
ASClbuyer that resulted in an additional cost to the state in the amount of SI 89.00.
The item was custom made and could not be returned for credit. In accordance with

(heir contract with the state, ASCI is responsible for this mistake.

Conclusion for known potential instances of mistakes or errors

On October 19, 2004, an email was sent to the contract administrator from the
Kennicott Chief Engineer and Port Engineer that indicated delivery orders issued by
ASCI for engine parts for the Kennicott engine overhaul were sent to Juneau and had
to be air freighted to Cascade General Shipyard, Portland OR. The orders should
have been shipped to Bellingham, WA warehouse to be staged for future delivery to

the shipyard.

At this time, responsibility for the mistake is still being investigated. On completion
of the investigation, this report will be appended with the findings.

See Attachment: 5A, Change Orders

On January 31, 2005, Scott Hawkins, ASCI, LLC reviewed this report and submitted
comments. This memo is attached and made part of this report.

Attachment: ASCI Memo, dated January 31, 2005
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RNG
10
309
655
701
032

29
170
265
964
1059
1005
1127
1452
1527
1593
1599
1024
222
300
1038
1716
107
359
609
953
906
1230
1GG1
1833
10
561
564
650
090
1116

PO No.
333600
333987
334342
334309
334523
333601
333707
333840
333943
334657
334750
334776
334017
335166
335243
335315
335322
335340
3339C0
333986
334729
335442
333705
334030
334376
334644
334677
334923
335306
251S0315M 162
333696
334245
334248
334337
334501
334006

Rel.

SR Revel
07/91/03
t 711/03
07/30/03
08/04/03
00/13/03
07/01/03
07/02/03
07/00/03
07/14/03
08/10/03
00/20/03
08/25/03
00/25/03
09/05/03
09/17/03
09/19/03
09/19/03
09/10/03
07/01/03
07/15/03
07/23/03
09/10/03
07/00/03
07/18/03
00/04/03
00/12/03
00/12/03
00/27/03
09/10/03
08/05/03
07/01/03
07/15/03
07/20/03
07/22/03
08/13/03
00/22/03

First Qtr, Audit Pool. SER

Dale Issued WDTP Buyer

07/01/03
07/16/03
00/01/03
08/05/03
00/13/03
07/01/03
07/02/03
07/09/03
07/15/03
08/20/03
08/22/03
00/26/03
00/27/03
09/15/03
09/10/03
09/22/03
09/23/03
09/24/03
07/11/03
07/16/03
08/21/03
09/29/03
07/00/03
07/10/03
00/05/03
00/19/03
08/21/03
09/02/03
09/25/03
00/07/03
07/02/03
07/29/03
07/29/03
00/01/03
08/15/03
00/27/03

0

R ORRNRPPONERPEPRNNRPLPRPLPOOORDNOWW

PN O W~NO RO Oo~NRN

[
o

W N O

Bill Adair

Bill Adair

oill Adair

Bill Adair

Bill Adair

Bo McArioo

Bo McAdoo

Bo McAdoo

Bo McAdoo

Bo McAdoo

Bo McAdoo

Bo McAdoo

Bo McAdoo

Bo McAdoo

Bo McAdoo

Bo McAdoo

Bo McAdoo

Bo McAdoo
Cindi Brown
Cindi Brown
Cindi Brown
Cindi Brown
JROGERS
JROGERS
JROGERS
JROGERS
JROGERS
JROGERS
JROGERS
JROGERS
Mindy Bugayong
Mindy Bugayong
Mindy Bugayong
Mindy Bugayong
Mindy Bugayong
Mindy Bugayong

Cost
$236.94
$00.99
$143.54
$55.90
$000.00
$808.40
$215.10
$253.10
$1,166.21
$2,108.00
$605.69
$955.00
$1,067.60
$221.60
$768.00
$139.19
$247.56
$176.35
$20.00
$420.00
$15,000.00
$125.00
$638.99
$42.78
$990.00
$224.50
$938.40
$72.77
$237.60
$260.06
$252.00
$50.80
$40.00
$1,465.62
51.370.75
$136.30

Vendor

COSTCO WAREHOUSE - JNU

IKON OFFICE SOLUTIONS. INC.
OFFICE PLUS

OFFICE PLUS

Office Plus

TYLER RENTAL INC - JUNEAU
GRAINGER-SEATTLE

THE BUYING NETWORK

ANCHORAGE SAND & GRAVEL CO
Alaska Ship Chandlers
MCMASTER-CARR SUPPLY COMPANY
PRIME MOVER CONTROLS

VALLEY POWER SYSTEMS, INC.

NC MACHINERY - JUNEAU

THE BUYING NETWORK
MCMASTER-CARR SUPPLY COMPANY
THE BUYING NETWORK

NORTHERN SALES

EAGLE ENTERPRISES INC.

GLACIER TOWING

HOSE-MCCANN TELEPHONE CO., INC.
ALASKA SHIP & DRYDOCK

GRAINGER - SEATTLE

GRAINGER - SEATTLE

Napa/Service Auto

BECK ELECTRIC COMPANY
MCMASTER-CARR SUPPLY COMPANY
GRAINGER - SEATTLE
MCMASTER-CARR SUPPLY COMPANY
NC MACHINERY-JUNEAU

JUNEAU ELECTRONICS

WASTE MANAGEMENT

ALLEN MARINE

AMERICAN HOTEL REGISTER COMPANY
LAB SAFETY SUPPLY

OLIVERS TROPHIES 8 ENGRAVING

Attachment 1A



1340
1408
1502
389
437
027
836
1045
1126
1310
1772
274
324
1384

335053
335202
335216
334070
334118
334510
334527
334736
334816
335021
250S0169M 40
333952
334003 -
335094

09/00/03
09/11/03
09/15/04
07/11/03
07/17/03
08/12/04
00/11/03
08/21/03
00/27/03
09/04/03
08/12/03
07/08/03
07/10/03
09/08/03

09/09/03
09/16/03
09/17/03
07/22/03
07/23/03
08/13/03
08/13/03
08/22/03
00/27/03
09/08/03
00/12/03
07/15/03
07/16/03
09/10/03

N DO ONORNEDAENNWEPR

148

First Qtr, Audit Pool, SER Attachment 1A

Mindy Bugayong
Mindy t3ugayong
Mindy Bugayong
Nick Cashon
Nick Cashen
Nick Cashen
Nick Cashen
Nick Cashen
Nick Cashen
Nick Cashen
Nick Cashen
RENIERE
RENIERE
RENIERE

2.96

$58.00
$519.12
$252.12
$63.50
$170.00
$11.17
$158.20
$2,882.00
$1,044.00
$35.98
$103.60
$902.00
$446.68
$116.70

ALASKA SAFETY INCORPORATED
Durable Corporation

ALASKA INDUSTRIAL HARDWARE,INC. / JUNEAU
ALASKA SAFETY INCORPORATED
SURVEYOR'S EXCHANGE

CAPITAL OFFICE SUPPLY

ALASKA SAFETY INCORPORATED
XEROX CORP - SANTA FE SPRINGS
ALLEN MARINE

OFFICE PLUS

K\ L DISTRIBUTORS -ANC
CAPITAL OFFICE SUPPLY
BARGREEN ELLINGSON, INC.
DELTA ALASKA WHOLESALE

*



RNG

DO No.
339905
340052
340229
340341
340575
340657
340719
340090
3409GG
341020
341057
341131
341232
340G17
340016
341050
250S024GM
339696
339063
339954
340237
340312
340460
340472
340527
340579
340620
340922
341081
341137
339940
339985
340030
339692
340100
339709

Rel

O 0O 0O 0000 000000 O oo

[
o

O OO 000000000 O O0OO0OO0oOOoOOoOOo

SR Rcvd
07/1G/04
07/21/04
07/28/04
00/03/04
00/13/04
00/20/04
00/23/04
09/03/04
00/30/04
09/12/04
09/14/04
09/13/04
09/23/04
00/19/04
00/17/04
00/27/04
09/00/04
07/02/04
07/02/04
07/09/04
07/29/04
08/03/04
00/09/04
08/10/04
07/20/04
00/16/04
00/19/04
09/01/04
08/23/04
09/16/04
07/15/04
07/13/04
07/02/04
07/02/04
07/02/04
07/06/04

Dale Issued
07/20/04
07/22/04
07/30/04
00/04/04
08/17/04
08/23/04
00/24/04
09/03/04
09/09/04
09/13/04
09/14/04
09/17/04
09/25/04
00/19/04
00/30/04
09/14/04
09/13/04
07/20/04
07/15/04
07/19/04
00/02/04
00/04/04
00/10/04
00/10/04
08/13/04
00/17/04
00/19/04
09/07/04
09/15/04
09/20/04
07/19/04
07/20/04
07/22/04
07/02/04
07/23/04
07/06/04

WDTP
2

© ONPDPOPRL OO L ELNERN-—

First QlIr, Audit Pool, ASCI

Buyer
Bill Fidler
Bill Fidlcr
Bill Fidler
Bill Fidler
Bill Fidler
Bill Fidlcr
Bill Fidler
Bill Fidler
Bill Fidler
Bill Fidler
Bill Fidler
Bill Fidler
Bill Fidler

Cyndi Brown
Cyndi Brown
Cyndi Brown
Cyndi Brown
Faye Bain
Faye Bain
Faye Bain
Faye Bain
Faye Bain
Faye Bain
Faye Bain
Faye Bain
Faye Bain
Faye Bain
Faye Bain
Faye Bain
Fred Sayre
Jon Ahumada
Joe Ahumada
Joe Ahumada

Judy Gustafson
Judy Guslafson

Samantha Brown

Cost
$67,644.00
$29.00
$99.30
$200.00
$77.06
$478.00
$378.00
$102.24
$1,270.83
$209.00
$579.00
$006.00
$570.00
$2,495.00
$1,611.10
$1,723.68
$11,500.00
5171.00
$1,231.20
$3,430.00
5745.74
$4,275.00
$2,000.00
$143.47
$352.40
$373.35
$100.95
$36.72
$21.36
$2,426.79
$439.92
$821.30
$3,932.79
$1,205.67
$21,000.00
$251.20

Attachment 1B

Vendor
Mercury Data Group Inc. - Anc
Juneau Electronics
Napa/Service Aulo
Risa Technologies
Boomers Sewing
Alfa Tech
Juneau Electronics
Grainger - Seattle
Wartsila
General Technology Inc
Juneau Electronics
Port Plastics
Northern Communications Company
Fairhnven Shipyard
Best Access Systems
Abb Turbocharger
Prime Mover Controls
Murray Pacific Supply Corp Ak
Aspen Hotel Soldolna
Lakeside Industries
Mcmastcr-Carr Supply Company
Quadra Chemicals
Pacific Radar, Inc.
Boundlrco Medical
Grainger - Anch
Gilson Company Inc
Forestry Suppliers, Inc.
Grainger - Anch
Mcmasler-Carr Supply Company
Alfa Tech
Alfa Tech
Mcmaster-Cnrr Supply Company
Alfa Tech
Sperry Marine - Kent
Southeast Road Builders Inc
Alaska Litho Inc.



787
005
827
867
889
895
911
951
955
970
992
1025
1058
1094

339734
339795
339917
339906
340714
340498
340668
340604
340726
340741
341163
341187
341276
340358

O OO0 0O O0O0O0O0O0OO0OO0OOoOoOo

07/02/04
07/09/04
07/08/04
07/20/04
08/03/04
00/11/04
00/23/04
00/23/04
08/23/04
08/23/04
09/21/04
09/15/04
09/23/04
08/03/04

07/07/04
07/13/04
07/16/04
07/20/04
00/04/04
00/11/04
08/23/04
08/24/04
08/25/04
00/25/04
09/21/04
09/22/04
09/29/04
08/05/04

N DO ODNMNNPOORrOONOW

183

First Qtr, Audit Pool, ASCI

Samanlha Brown
Samantha Brown
Samanlha Brown
Samanlha Brown
Samanlha Brown
Samanlha Brown
Samanlha Brown
Samanlha Brown
Samanlha Brown
Samantha Brown
Samanlha Brown
Samanlha Brown
Samanlha Brown
Scolt Hawkins

3.45

$24.20
$40.40
$2,190.00
$736.00
$1,004.64
$678.00
$4,119.93
$297.86
$1,904.50
$4,338.79
$1,601.00
$2,269.63
$140.00
$130.00

Attachment 1B

Captains Nautical
Marine Exchange Of Alaska
Hose-Mccann Telephone Co., Inc.
Restaurant Appliances
Powerhouso Diesel Inc.
Juneau Electronics
Acme Fence Company, Inc.
Office Plus
Us Filler - E ectrocalalytic Products
Raincoinlrv Refrigeration
Chris-Marine East Coast Inc.
Electro Tech Company. Lie
Skyriver Films
Southeast Ocea.i Survival



DO No.

340354
339944
339694

340097
341009
341061

339704

339707
339725
339778
339050
339885
339952
339982
339980
339980
340016
340242
340256
340328
340337
340370
340463
340472
340404
340521
340503
340573
340600
340G14
340638
340652
340667
340606
340695

DO Amount

51.182.70
$225.00
$1,539.00
$31,500.00
$705.66
$1,906.00
$113.78
$107.04
$160.63
$1,143.94
$132.76
$182.10
$4,756.00
$4,421.16
$2,350.00
$1,390.00
$115.34
$591.18
$443.40
$389.70
$1,575.00
$333.45
$907.70
$143.47
$877.43
$2,559.62
$2,875.00
$236.00
$1,315.00
$294.00
$G09.GO
$1,068.28
$719.95
$15.926 41
$612.72

Fits! Qlr, Cost of Goods Comparison

Vendor /Contractor City

Electro Tech Company, Lie
Alaska Bearing. Inc.

Anchorago Parking Authority
Palo Construction Company
Arctic Controls

Port Plastics

Hubert Company Lie

Madison Lumbor & Hardware, Inc
Allen Marine Inc

Mcmasler Carr Supply Company
Electrotech Company. Lie
Global Industrial Equipment
Beck Electric

Pine Instrument Company
Fairhaven Shipyard

Beck Electric

L.N. Curtis & Sons

J A Sexauer Inc - Ny
Mcmaster-Carr Supply Company
West Marine Products Inc.
Engineered Equipment Company
Mcmastcr-Carr Supply Company
Beck Electric

Boundlree Medical

L.N. Curtis & Sons

Dli Engineering

Pnrntcx Pied Piper

Juneau Eleclronics

Arctic Conlrols

Cascade Machinery

Ajax Electric

Temsco Helicoplors-Skagway
Precision Fluitd Power Inc

MSC Industrial Supply Company
L N. Curtis & Son3

Juneau
Anchorage
Anchorage

Yakulat
Anchorago

Tukwila

Harrison

Ketchikan
Aukc Bay
Los Angeles
Juneau
Suwanec

Scattlo
Grove City
Bellingham

Seattle

Seattle

While Plains
Los Angelos
Bellingham
Anchorage
Los Angeles

Seattle

Tempo

Seattle

Boinbridgc Island
Anchorage

Junoau
Anchorage

Seattle

Seattle

Skagway
Okahorna City
Elkhart
Senlllc

Slate

AK
AK
AK
AK
AK
WA
OH
AK
AK
CA
AK
GA
WA
PA
WA
WA
WA
NY
CA
WA
AK
CA
WA
AZ
WA
WA
AK
AK
AK
WA
WA
AK
OK

WA

Date

00/04/04
07/19/04
07/05/04
07/23/04
09/13/04
09/14/04
07/06/04
07/06/04
07/97/04
07/11/04
07/14/04
07/15/04
07/19/04
07/20/04
07/20/04
07/20/04
07/21/04
08/02/04
08/02/04
08/04/04
08/04/04
08/05/04
08/10/04
08/10/04
08/11/04
08/13/04
00/17/04
08/17/04
08/10/04
08/19/04
08/20/04
08/23/04
08/23/04
08/24/04
08/24/04

Cost +/-

Increase 37.8%
Increase 9.3%
No Change

No Change

No Change

No Change

No Comparison
No Comparison
No Comparison
No Comparison
No Comparison
No Comparison
No Comparison
No Comparison
No Comparison
No Comparison
No Comparison
No Comparison
No Comparison
No Comparison
No Comparison
No Comparison
No Comparison
No Comparison
No Comparison
No Comparison
No Comparison
No Comparison
No Comparison
No Comparison
No Comparison
No Comparison
No Comparison
No Comparison
No Comparison



340754
340791
340070
340094
340939
341037
341044
341122
341130
341153
341172
341217
341244
341207
340043

$665.04
$271.92
$360.94
$2,297.50
$750.00
$1,579.00
$11,746.22
$2,075.20
$1,125.00
$2,637.92
$1,524.00
$5,500.00
$6,067.96
$602.00
$4,401.00

S122.866.82

First Qtr, Cost of Goods Comparison

Brown's Electrical Supply Co., Inc.
J A Sexauer-Ak

Office Plus

Pc Hydraulics

Seattle Boiler Works

Eml Engine Monitor Inc.

Kaman Industrial Technologies Corporation
Tacorna Screw Products

Aspen Hotel Soldotna
Mcmaster-Ca : Supply Company
Humming Bird Services

Robert M. Keenholls, Inc

Office Plus

Juneau Electronics

Bock Electric

Anchorage
Eagle River
Juneau
Word Cove
Seattle
Harahan
Seattle
Tacoma
Soldotha
Los Angeles
Ketchikan
Seattle
Juneau
Juneau
Seattle

AK
AK
AK
AK
WA
LA
WA
WA
AK
CA
AK
WA
AK
AK
WA

00/25/04
00/27/04
09/01/04
09/03/04
09/00/04
09/13/04
09/14/04
09/17/04
09/17/04
09/20/04
09/21/04
09/24/04
09/27/04
09/29/04
07/22/04

No Comparison
No Comparison
No Comparison
No Comparison
No Comparison
No Comparison
No Comparison
No Comparison
No Comparison
No Comparison
No Comparison
No Comparison
No Comparison
No Comparison
See reason

Attachment 2A



First Qtr, Workload Comparison

July 1 2004 through Sent. 30. 2004

Stock Requests
ASCI Office
Documents
Line ltems
SER Warehouse
Documents
Line ltems

Total SR's
Documents
Line ltems

Delivery Orders
ASCI Office
SER Warehouse

Contracts

Warehouse
Inventory Issues

Total
Transactions

Dollar Value

1,091
4,558

544
3,250

1,635
7,80S
1,107

503

20

476

§2.316.071
5166,425

5431,319

5133,614

Stock Requests

SER Office
Documents

Line ltems
SER Warehouse

Documents

Line Items

Total SR’s
Documents

Line Items

Delivery Orders
SER Oflice

ser Warehouse

Contracts
Revenue

Warehouse
Inventory Issues

Total _
Transactions

Dollar Value

Page l1of1

Attachment 4A

July 1. 2003 through Sept. 30, 2003

1,155
5,136

675
3,560

1,830
8,696

1,295 $1,697,478
558  S18P.521

23 51,416,123
1 —

594 596,860
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10
11

12

13
14
15
10

17

10

DO No.

50014
50014
337937
337D37
337937
330459
339099
339099
339101
339300
339596
339600
339705
339705
339700
339700
339700
339700
339736
339740
339750
339760
339760
339760
3397G9
339769
339769
3., .769
339769
339769
339769
339769
339770
339770
339770

Rel No. CO No. Date of DO Date of C/O

OO0 0000000 OO0 0000 O0D0D0DO0D0DO0ODO0DO0ODO0O0ODO0ODO0ODO0OO0O OO0 oo

PP WNNRPR

PRPRERPRPRPRRPPPR

PR PRPRRPRPPRPRRPRPRPRERPPRPRPEPR

07/05/04

03/23/04

MMIV

04/24/04
06/03/04
Ml
06/03/04
06/14/04
06/24/04
06/24/04
07/06/04
MHM
07/06/04
MMM
MMM

MHM

07/07 4
07/00/0%,
07/08/04
07/10/04

MMM
07/10/04

MUM

MMM

mmm

N4m

HMH

MM
07/10/04

HUM

mmm

07/05/04
HNI
09/08/04
09/08/04
09/08/04
08/10/04
00/04/04
08/04/04
0 f'04/04
00/09/04
08/10/04
08/09/04
07/07/04
07/07/04
07/22/04
07/22/04
07/22/04
07/22/04
07/08/04
07/13/04
07/15/04
07/15/04
07/15/04
07/15/04
07/12/04
07/12/04
07/12/04
07/12/04
07/12/04
07/12/04
07/12/04
07/12/04
07/10/04
07/10/04
07/10/04

First QIr, Cha.'.go Orders

Difference

-7.82
-23.4

0

0

0
-1511

-23.76
-7.92
-2670.4
750
470

140

140
-97.3
-706.9
-413
-100.55

800

-13.65
-5.85
-116.99
-5.17
*1.2
0.45
2.1
-9.86
-1.00
-3.69
-2.45

0

0
353.95
353.95
353.95
2989
3375.02
3375.02
3060.70
329.6
2250
970
4520
4520

0

0

249
79.95
249
2909
3375.02
5375.02
3060.70
329.G
2250
970
2160
2360

Reason

Canceled

unit
Vendor / Destination
HUM

MMM

Service / Actual Cost Adjustment
Contract / Cost Adjusted Down
INtM

Contract / Cost Adjusted Down
Unit Cost Adjusted Down
Service / Unit Cost Adjusted Up
Service / Unit Cost Adjusted Up
Unit Cost Adjusted Up

MUM

Canceled

HHW

mmm

HMH

Description Changed
Unit Cost Adjusted Up
Destination C' nr.ged

Canceled

mm

Unit Cost Adjusted Down
MMM

MMM

MMM

MMM

mmm

mmm

mmm
Canceled
mmm

MMM

Attachment 5A



19

20

22
23

24
25
26

27

20

29
30
31
32
33

34
35
36

339772
339770
339770
339778
339770
339770
339770
339770
339785
339820
339043
339043
339043
339843
339846
339852
339053
339853
339856
339093
339093
339093
339093
339093
339093
339093
339093
339927
339943
339949
339963
339906
339906
339900
339°09
335935
339995

eNeNeoloNolNeolNoNelNeollolNeolNolNolleoNeoleoleoleololelNeol ol ol oliol ool ool olololeo e lNe ool

PR R RPRRPPRPRPRPRPRPRRPRPRPREPPRPRRRPRPRPEPRPPPPRPRPRPNRLRERERPR,PR

07/15/04
07/11/04

¢ mi*h
MMt
sran
eran
MM

twu

07/12/04
07/14/04
07/14/04

mmm

stww

07/14/04
07/14/04
07/15/04

mm

07/15/04
07/16/04

wm
mm
MMM
mm
mm
nntv

mm

07/19/04
07/19/04
07/19/04
07/20/04

07/20/04
MM

07/20/04
07/20/04

07/20/04
MM

07/21/04
07/14/04
07/14/04
07/14/04
07/14/04
07/14/04
07/14/04
07/15/04
07/12/04
07/14/04
07/15/04
07/15/04
07/15/04
07/15/04
07/16/04
07/14/04
00/13/04
00/13/04
07/15/04
07/20/04
07/20/04
07/20/04
07/20/04
07/20/04
07/20/04
07/20/04
07/20/04
08/23/04
07/20/04
07/21/04
07/20/04
08/20/04
00/20/04
07/21/04
07/23/04
07/21/04
07/21/04

First Qlr, Change Orders

155 ‘997
30.28 1143.94
-169.68 1143.94

35.96 1143.94
240 1143.94
30.12 1143.94
5.64 1143.94
-1.06 1143.94

-521.72 0
5 74.48
-10.49 0
-10.49 0
-9.99 0
-1.55 0

0 150.96

25 250.04
177.2 765.2
30 765.2
-51.1 190.8

0 498.04

0 498.04

0 498.04

0 490.04

0 498.04

0 498.04

0 498.04

0 498.04
233.12 233.12
99.3 1728.25
G5 82.25

3 869.44

-G4 - 73G
-16.84 736
-65 1390
-1064.16  1453.68
0 67644

0 G7644

500
50.28
330.32
135.96
67.48
82.12
55.64
422.14

1325
1064.16
0

0

Unit Cost Adjusted Up
Unit Cost Adjusted Up
Unit Cost Adjusted Down
Unit Cost Adjusted Up
Unit Cost Adjusted Up
Unit Cost Adjusted Up
Unit Cost Adjusted Up
Unit Cost Adjusted Down
Canceled

Unit Cost Adjusted Up
Canceled

imun
MHMM

emint

Description Changed
Shipping Changed

Unit Cost Adjusted Up
Unit Cost Adjusted Up
Unit Cost Adjusted Down

Destination Changed
MMMIt

MMMV
MMM
MMMt
MMMW
QLA

MMMft

Unit Cost Adjusted Up
Quanily changed

Freight Added

Freight Increased

Unit Cost Adjusted Down
Unit Cost Adjusted Down
Freight Canceled
Quanity changed

Line Item added
MW
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37

38
39
40
41
42
43

44

45

46
47

40

49
50
51
52
53

54
55
56
57

50
59

61

339995
339995
340007
340012
340048
340054
340056
340119
340119
340155
340155
340155
340155
340156
340160
340160
340207
340207
340247
340250
340261
340261
340264
340264
340264
3402G4
3402G4
340267
340267
340279
340302
340309
340309
340319
340362
340382
340405
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ItrtH

IIMH

07/21/04
07/21/04
07/22/04
07/22/04
07/29/04
07/23/04
07/27/04

ttim

HH

MMH

07/27/04
07/27/04

07/29/04
Hit
08/02/04
08/02/04
00/02/04

mitt

08/02/04

08/02/04

08/03/04
00/03/04
00/04/04

08/04/04
00/05/04
08/05/04
08/06/04

07/21/04
07/21/04
07/27/04
07/23/04
07/22/04
07/22/04
09/21/04
07/26/04
07/26/04
07/20/04
07/28/04
07/20/04
07/20/04
07/20/04
07/28/04
07/20/04
07/29/04
07/29/04
09/22/04
00/03/04
08/02/04
09/03/04
08/03/04
08/03/04
00/03/04
00/03/04
08/03/04
08/03/04
00/03/04
08/03/04
08/05/04
00/04/04
08/04/04
08/05/04
00/06/04
08/05/04
08/12/04

First Qlr, Change Orders

0 67644

0 67644
-222.39 0
50 3449.96

0 160

0 131.8

230 7320

-0.01 1091.78
-0.06  1091.78

36 286

0 286

50 286

0 286
-19.2 67.6

26.97 76.44
49 .47 76.44

-324.06 0
-267.12 0
-72 72

130 1387.29

0 1904

1254 1904

-1.34 224.26
-1.62 224.26
-8.34 224,26
-1.23 224.26
-3.08 224.26

1242 1880
638 1880

0 744

43.9 349.9

0 9720

0 9720
3014.33 5141.34
0 630
-40.84 0
0 220

o

50
160
106.8
230
15.96
24.21
236
50

50

26.97
49.47
0
0
72
130
650
1254
62.06
20.12
97.98
2.06
42.04
1242
638
744
43.9
4060
4860
5141.34
[coe)
0
180

IMItl

MMM

Canceled

Quanity changed
Description Changed
Description Changod
Freight Added

Unit Cost Adjusted Down
1IMff

Unit Cost Adjusted Up
Freight Added

MMt

Canceled

Line Item Canceled

Unit Cost Adjusted Up
Unit Cost Adjusted Up
Canceled

MMV

Quanily changed

Freight Added
Description Changed
Line Item added

Unit Cost Adjusted Down
Unit Cost Adjusted Down
Unit Cost Adjusted Down
Unit Cost Adjusted Down
Unit Cost Adjusted Down
Unit Cost Adjusted Up

» Unit Cost Adjusted Up
Description Changed
Freight Added

Unit Cost Adjusted Up
Description Changed
Unit Cost Adjusted Up

1 Description Changed
Canceled

Destination Changed
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340405
340405
340405
340417
340417
340424
340424
340424
340424
340424
340424
340424
340424
340424
340424
340424
340424
340424
340424
340424
340424
340424
340424
340424
340424
340424
340424
340424
340424
340424
340424
340424
3404G2
340470
340470
340470
340470
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MH
MH

*n

08/06/04

08/09/04
MM

HH
NN
MH
MH
Mil
MH
MH
Hit
MM
MH
MH
MU
MH
MH
MH
MH
MH
MH
MH
“H
MH
MH
MH
MH

Mm

08/10/04
08/10/04

08/12/04
08/12/04
08/12/04
08/16/04
08/16/04
08/09/04
08/09/04
08/09/04
08/09/04
08/09/04
08/09/04
08/09/04
08/09/04
08/09/04
08/09/04
08/09/04
08/09/04
08/09/04
00/09/04
08/09/04
08/09/04
08/09/04
00/09/04
08/09/04
00/09/04
00/09/04
08/09/04
08/09/04
08/09/04
08/09/04
08/09/04
08/09/04
08/17/04
08/13/04
08/13/04
08/13/04
00/13/04

Firsl QlIr, Change Orders

0

180

40

539
158.56
-34.68
-5.72
-8.24
-51.04
-8.72
-6.96
124.48

-224.94

-97.65
-97.65
-8
-5.12
-5.12
130.12
232.92
-22.62
-22.62
-152.6
+8.88
-90.66
-62.24
-72.12
-27.92
-51.04
-51.98
-46.78
-64.32
564
-244.8
0

0

0

220
220
220
722.56
722.56

OO0 0O 0000000000000 O0O00O0OO0O O0OOoOoOo oo

11781.21
4542.8
45428
4542.8
4542.8

40

180

40

539
158.56

O SO 000 0000000000000 O0OO0O0OO0OO0OOoOOoOOo

564
92.8
166.4
95.2
89.6

Destination Changed
Unit Cost Adjusted Up
Freight Added

Unit Cost Adjusted Up
Unit Cost Adjusted Up
Canceled

Canceled

Canceled

Canceled

Canceled

Canceled

Canceled

Canceled

Canceled

Canceled

Canceled

Canceled

Canceled

1 Canceled
Canceled

Canceled

Canceled

Canceled

Canceled

Canceled

Canceled

Canceled

Canceled

Canceled

Canceled

Canceled

Canceled

Freight Added

Unit Cost Adjusted Down
Description Changed
Descrip'ion Changed
Descrip.ion Changed
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60
69

70
71

72
73

74

75
76

77

78

79

00
01

02
03
04
05

06
07
08
09

340497
340497
340505
340521
340521
340522
340529
340529
340530
340535
340535
340544
340544
340546
340546
340546
340555
340555
340557
340557
340557
340582
340502
340607
340612
340612
340612
340612
340620
340639
340606
340667
340667
340672
340690
340692
340727
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00/11/04

00/12/04
00/-13/04
MH

00/13/04
00/13/04

00/13/04
00/13/04
HH

08/16/04
MH

08/16/04
mh
ol

00/16/04

MI¢
00/16/04
uif

MM

00/17/04
MH
00/18/04

00/19/04
MM

MM

MH

00/10/04
00/20/04
00/23/04
00/23/04
MH
00/23/0 1
08/24/04
08/24/04
00/25/04

08/13/04
00/13/04
08/12/04
00/17/04
08/17/04
00/16/04
08/16/04
08/16/04
00/13/04
00/16/04
00/16/04
00/17/04
08/17/04
00/16/04
08/16/04
00/16/04
08/30/04
00/30/04
00/17/04
00/17/04
00/17/04
08/17/04
08/17/04
00/24/04
09/02/04
09/02/04
09/02/04
09/02/04
08/23/04
08/23/04
09/03/04
09/29/04
09/29/04
00/23/04
08/30/04
08/30/04
08/25/04

First Qlr, Change Orders

3700

0

160

0

0

100
-30.15
0.22
57.22
-219.99
-54.95
-1531

38
-127.59
-38
-5729
-5729
-19.2

-193.5
-25

-1146
-304
-200
-672

0

0

-074
-1000
-440.05
4595.43
-19.2
41.98
-3.6

3700*
3700
14740
2559.62
2559.62
3551.22
300.07
380.07
552.22

O OO OO o oo

1490
3145.34
11626
719.95
719.95
4595.43
0

41.98
101

3700

10240
305
305
100

329.85
50.22
532.22

O 0O OO O0O0OO0OO0OD0O0 OO0 OoOOo

'_\
o
N
O O o u

0

1498
3145.34
5626
700
19.95
4595.43
0

41.98
31.92

Unit Cost Adjusted Up
Iltem Added

Unit Cost Adjusted Up
Department Changed
Department Changed
Freight Added

Unit Cost Adjusted Down
Unit Cost Adjusted Up
Unit Cost Adjusted Up
Canceled

Canceled

Canceled

Canceled

Canceled

Canceled

Canceled

Canceled

Canceled

Quanity changed
Canceled

Canceled

Canceled

*HIM

Description Changed
Items Canceled

Items Canceled

Items Canceled

Items Canceled
Description Changed
Description Changed
Unit Cost Adjusted Down
Unit Cost / Description Changed
Freight Change

Unit Cost Adjusted Up
Canceled

Unit Cost Adjusted Up
Unit Cost Adjusted Down
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340727
340727
340727
340727
340751
340012
340812
340012
340012
340013
340045
340879
340079
340079
340079
340002
340002
340082
340002
340002
340082
340082
340802
340002
340882
340002
340002
340002
340002
340082
340882
340002
340002
340002
340002
340082
340002
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UN
MH
Itd
oIl

08/25/04
08/30/04

tm
“H
Hit
00/30/04

08/31/04
09/02/04
MH

MH
MM
09/02/04
MH
M
MH
MH
MH
MM
MM
nn

MH
MH
HM
IIH
M
HM
MM
Hit
MH
NN
MM
MH

nn

08/25/04
00/25/04
08/25/04
00/25/04
00/25/04
00/30/04
08/30/04
00/30/04
00/30/04
09/15/04
09/01/04
09/02/04
09/02/04
09/02/04
00/02/04
09/03/04
09/03/04
09/03/04
09/03/04
09/03/04
09/03/04
09/03/04
09/03/04
09/03/04
09/03/04
09/03/04
09/03/04
09/03/04
09/03/04
09/03/04
09/03/04
09/03/04
09/03/04
09/03/04
09/C3/04
09/03/04
09/03/04

First QIr, Changa Orders

-14.04
1.8
-14.24
-20.32
0.99
-473.9
-402.92

-275.20
-363.6
72
-67.5
-75
-80.95
-105
176
132
109

88

225

85
727.2
676.0
132
132
132
109

08
727.2
225

85
676.0
176
132
132
176
109

181
181
181
101
0.99

Unit Cost Adjusted Down
Unit Cost Adjusted Down
Unit Cost Adjusted Down
Unit Cost Adjusted Down
Unit Cost Adjusted Up
Canceled

Canceled

Canceled

Canceled

Unit Cost / Quanity Changed
Unit Cost Adjusted Up
Canceled

Canceled

Canceled

Canceled

Unit Cost Adjusted Up
Unit Cost Adjusted Up
Unit Cost Adjusted Up
Unit Cost Adjusted Up
Unit Cost Adjusted Up
Unit Cost Adjusted Up
Unit Cost Adjusted Up
Unit Cost Adjusted Up
Unit Cost Adjusted Up
Unit Cost Adjusted Up
Unit Cost Adjusted Up
Unit Cost Adjusted Up
UhitCost Adjusted Up
Unit Cost Adjusted Up
Freight Added

Unit Cost Adjusted Up
Unit Cost Adjusted Up
Unit Cost Adjusted Up
Unit Cost Adjusted Up
Unit Cost Adjusted Up
Unit Cost Adjusted Up
Unit Cost Adjusted Up
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96

97

90
99

100

101
102

103
104
105
106

107
108
109

340802
340802
340802
340882
340882
340802

340882

340802
340882
340802
340802
340002
340002
340802
340091

340091

340091

340091

340091

340091

340091

340091

340091

340096
340096
340896
340916
340916
340916
340937
341016
341018
341047
341047
341047
341056
34105G
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WH
Mil
MM

W»

MW

Mt

09/02/04

09/03/04
Mil

UN
09/07/04
M

MM

09/00/04
09/13/04
09/13/04
09/14/04

ww

MW

09/14/04

09/03/04
09/03/04
09/03/04
09/03/04
09/03/04
09/03/04
09/03/04
07/03/04
09/27/04
09/27/04
09/27/04
09/20/04
09/20/04
09/20/04
09/02/04
09/03/04
09/03/04
09/03/04
09/03/04
09/03/04
09/03/04
09/03/04
09/03/04
09/03/04
09/03/04
09/03/04
09/07/04
09/07/04
09/07/04
09/10/04
09/13/04
09/22/04
09/16/04
09/16/04
09/16/04
09/22/04
09/2?'04

First Qtr, Change Orders

132 2664 43.96
00 2664 62.94
225 2664 74.92
85 2664 28.3
727.2 2664 242.16
676.8 2664 225.38
132 2664 43.95
132 2664 43.95

0 2664 62.94

0 2664 63.12

0 2664 62.94

101 2664 62.94
101 2664 +  63.12
101 2664 62.94
255  461.84 176
79 461.04 176
113  461.84 31.76
113  461.84 31.76
226  461.84 63.52
113  461.04 31.76
113  461.84 31.76
113 461.04 31.76
226  461.84 63.52
-09.70 0 0
-G.38 0 .0
-6.00 0 0
0 0 0
-9700 0 0
0 0

1167112 4205 16.00
10.05  220.95 50
40  102.60 72.68
520.61 0 0
.25 0 0

0 0 0
2000 1000 1000
0 1000 1000

Unit Cost Adjusted Up
Unit Cost Adjusted Up
Unit Cost Adjusted Up
Unit Cost Adjusted Up
Unit Cost Adjusted Up
Unit Cost Adjusted Up
Unit Cost Adjusted Up
Unit Cost Adjusted Up

Item Description Changed
Item Description Changed
Item Description Changed

Unit Cost Adjusted Up
Unit Cost Adjusted Up
Unit Cost Adjusted Up
Unit Cost Adjusted Up

Unit Cost Adjusted Down

Unit Cost Adjusted Up
Unit Cost Adjusted Up
Unit Cost Adjusted Up
Unit Cost Adjusted Up
Unit Cost Adjusted Up
Unit Cost Adjusted Up
Unit Cost Adjusted Up
Canceled

Canceled

Canceled

Description Changed
Canceled

Canceled

Quanity changed

Unit Cost Adjusted Up
Unit Cost Adjusted Up
Unit Cosi Adjusted Up
Canceled

Canceled

Unit Cost Adjusted Up
Description Changed
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110
111
112
113
114

115

116
117

118
110

120

121

341076
341092
341093
341099
341105
341105
341155
341155
341201

341213
341213
341213
341213
341213
341213
341213
341213
341213
341213
341213
341213
341213
341213
341213
341213
341213
341213
341213
341213
341213
341217
341235
341235
341235
341235
341269
341269
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09/15/04
09/16/04
09/16/04
09/16/04
09/16/04

09/21/04
nit
09/24/04
09/24/04

nn
nil
nn
nil
nn

mi

tin

tin
09/24/04
09/27/04

tin
nm
09/28/04

nn

09/15/04
09/17/04
09/1G/04
09/16/04
09/21/04
09/21/04
09/21/04
09/21/04
09/24/04
09/24/04
09/24/04
09/24/04
09/24/04
09/24/04
09/24/04
09/24/04
09/24/04
09/24/04
09/24/04
09/24/04
09/24/04
09/24/04
09/24/04
09/24/04
09/24/04
09/24/04
09/24/04
09/24/04
09/24/04
09/24/04
09/24/04
09/27/04
09/27/04
09/27/04
09/27/04
09/28/04

09/28/04 .

First Qtr, Change Orders

61.32
108
15

230

330
499
0.5
17
1.55
20
16
14
16
4.5
4.5
4.5

8.5
7.5
12.5
6.9
6.9
99.95
25
3.75
3.75
17.9

2520
2700
-2340
-2340
-553.3
-1936.7

61:32
712.56
105
701.4
3664
3664
660
660
1698
204.7
284.7
284.7
284.7
284.7
284.7
284.7
284.7
284.7
284.7
284.7
284.7
284.7
284.7
284.7
284.7
284.7
284.7
284.7
284.7
284.7
5500
1350
1350
1350
1350
2964
2964

61.32
120.42
73.5
701.4
230

660
660
499
8.5
17
1.55
20
16
14
16
4.5
4.5
4.5

8.5
7.5
12.5
6.9
6.9
99.95
25
3.75
3.75
17.9
5500
990
360
990
360
553.3
1936.7

Unit Cost Adjusted Up
Unit Cost Adjusted Up
Unit Cost Adjusted Up
Description Changed
Freight Change

Hem Added
Description Changed
Quanily changed
Quanity changed

Unit Cost Adjusted Up
Unit Cost Adjusted Up
Unit Cost Adjusted Up
Unit Cost Adjusted Up
Unit Cost Adjusted Up
Unit Cost Adjusted Up
Unit Cost Adjusted Up
Unit Cost Adjusted Up
Unit Cost Adjusted Up
Unit Cost Adjusted Up
Unit Cost Adjusted Up
Unit Cost Adjusted Up
Unit Cost Adjusted Up
Unit Cost Adjusted Up
Unit Cost Adjusted Up
,Unit Cost Adjusted Up
Unit Cost Adjusted Up
Unit Cost Adjusted Up
Unit Cost Adjusted Up
Unit Cost Adjusted Up
Unit Cost Adjusted Up
Description Changed
Unit Cost Adjusted Up
ltem Added

Unit Cost Adjusted Down
Unit Cost Adjusted Down

Quanily changed
Quanity changed
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123
124

125
126
127
128
129
130
131

134
135

341269
341275
341202
341205
341205’
250S0036M
250S0040M
25150299M
25150302M
25450700
25550770
25580779
25550779
25550792
25550790

O O O oo

91
200
04
72
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PR PRPRPRPWORRRRPRRERRREEPR

*IN

09/29/04
09/29/04
09/29/04

1

09/20/04
09/29/04
09/29/04
09/29/04
09/29/04
09/27/04
00/05/04
07/22/04
09/01/04
07/20/04
00/24/04
09/15/04
09/15/04
09/10/04
09/27/04

First Qtr, Change Orders

-434

10

6500
82.52

-2000

-110

-25

0

2964
15427
1000
627.9
627.9
6500
82.52
42002.2
0
014.67
24074.4
0

0
5422.35
29G4

434
15427
1000

10

0

6500
82.52
7133.04
0

282.07
24074.4
0

0

80

2964

Quanity changed
Description Changed
Descriplion Changed

Hem Added

Iltem Added

Changed Qty from 0 to 1, 3 days
Cost Changed same day
Descriplion Changed
Canceled

Valued Increased
Expiration Date Changed
Issued to wrong vendor
Issued to wrong vendor
No reason

Description Changed
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MEMORANDUM

Date: January 31, 2005

TO: Charlie Deininger
Contract Administrator

FR: Scott Hawkins
RE: Audit Draft of January 28, 2005

Charlie, thanks for an opportunity to review the draft audit. .

| have only two comments:

1. Time to process. SER procurement plus warehouse staffprocessed stock reques Is
within an average 3.04 days in the first quarter of FY 2004 compared to 3.45 days
for ASCI staff (excluding warehouse staff) in the ftrst quarter 0 £2005. On this
matter, I would like to offer some observations:

a. Comparing processing time inclusive o f the warehouse for the pre-pilot
period but exclusive of the warehouse for the post-pilot period may skew
the comparison somewhat. Warehouse items are well specified with well
established vendors, which makes them very easy to source. Non-
warehouse items have a greater tendency to be poorly specified and/or to
require more vendor research. These factors will tend to contribute to
longer processing times.

b. ASClI’s staffwas in its first weeks and months of operation during FY
2005, as the audit report notes. Given the normal learning curve, the
reduced staff resources compared to pre-pilot, and other start-up
challenges, wc are very encouraged by your findings, observation (a)

above notwithstanding.

1. Responsibility for errors. While wc have discussed this verbally in past monthly
meetings, | would like to note for purposes of this audit thai ASCI managers do
not concur with SOA’s stance that we are responsible for incidental errors made
in the course ofnormal operations. We understood this language to apply to
contractual disputes that may arise in the course of our contracting duties. W¢
will explain our position further in separate correspondence.

Charlie, having offered my comments above, I would like to say that your audit seems
straightforward and professional.

121. 0 Industry Way, Anchorage, AK 99515
907-343-2724 {v) 907-345-8621 (J)



Suzanne M. Dallimore, P.C.
Attorney at Law
A Professional Corporation

MEMORANDUM
To:
From:
Re: t , a
Date: April 8, 2005

Your firm has asked for a supplemental memorandum on the constitutional
legal issues raised by SB 160, which proposes to privatize Alaska state
procurement. This supplemental memorandum is based on my review of Alaska
state court cases, Alaska Attorney General Opinions, and Ninth Circuit Court of
Appeals and U.S. Supreme Court cases dealing with the standards for evaluating
constitutional Issues raised by an Alaska statute. Due to the press of time, | will
here provide the analysis of only one of SB160's several possible constitutional
infirmities, that ft violates the equal protection clauses of the Alaska and United
States constitutions. On equal protection grounds alone SB160 falls.

A. The Public Policy Purposes ofthe Procurement Statutes

Constitutional challenges always Involve identifying the state interest
involved in legislation. In this case, the expressed state interest for SB160, as
expressed In the enabling 2003 legislation, HB 313, was “cost savings".

However, whenever a procurement statute Is at Issue, the state interest In having
competitive procurement laws is an interest of even greater weight.

in Ruckle v. Anchorage School District, et a/., 85 P.3d 1030 (Alaska 2004),
the Alaska Supreme Court articulated the policy and purpose for Alaska's
procurement statutes In a case raising the question ofwhether a taxpayer has
standing to challenge those procurement practices. The Ruck'e court reiterated

the long-standing public policy set forth in McBImey & Associates v. St tate, 753
PP 1132 (Alaska 1988) as follows.

(T]he purposes of the competitive public bidding system are to prevent
fraud, collusion, favoritism, and Improvidence in the administration of
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public business, as well as to insure that the [statej receives the best work
or supplies at the most reasonable prices practicable... .The requirement
of public bidding Is for the benefit of property holders and taxpayers, and
not for the benefit of the bidders: and such requirements should be
construed with the primary purpose of best advancing the public Interest

Ruckle, 85 P.3d at 1034, (emphasis added)
Alaska's Attorney General agrpss with the Supreme Court:

[T]he purpose of competitive bidding requirements is to foster honest
competition in order to obtain the best product or service at the lowest
possible price. Competitive bidding Is for the benefit of the public and not
for the bidders. See generally 1987 Inf. Op. Att'y. Gen. at5 (Oct 6; 663-

87-0564).

... [Competitive bidding is the preferred method of purchasing supplies
and services for the state. AS 37.05.220. As explained in a 1985 opinion,
competitive bidding is "a device used to guard against favoritism,
improvidence, extravagance, fraud, or corruption in ihe award of public
contracts.' 1985 Op. Att'y Gen. No. 3 at 8 (July 2) (citations omitted).

... Competitive bid laws “are for the benel of the taxpayers and not for
the bidders; they should be construed with sole reference to the public

ood.” Edward 15 Lord, Inc. v. Municipal Utilities Auth., 337 A.2d 621, 623

J 1975}2, quoting Hllside Tp. v. Stemin, 136A.2d 265, 267 (N.J. 1957).
see also KIng V. Alaska_State Housing Authority, 633 P.2d 256, 260
gAlaska 1981%; Beaver Glass and Mirfor Co., InC. v. Bd. of Ed. of Rockford

chool DIst. No. 205, 376 N.E.2d 377, 380 (Il ABg 1978); LeCeese Bros
Contracting, Inc. v. Town Board of Williamson, 403 N.Y.S.2d 950, 954
(N.Y. 1978): Pioneer Company v. Hutchinson, 220 S.E.2d 894, 900 (W,
Va. 1976). see Westerv. Belote, 138 So. 721 (Fla. 1931).

Inf. Op. Att'y Gen. (April 25, 1988; 661-88-0419)

Thus the purpose of SB160 must be more than just cost savings. The
purpose must be to effect cost savings consistent with the compelling state
interest In honest competition. Saving money by inviting "collusion, favoritism,
and improvidence" Is not a legitimate state interest.

-r"60T777HrT«r.p'.:M«>|y|n «Fitter,1, (lel/JU OCffT-
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E. SB 160 Denies Alaska Businesses and Individuals the Equal
Protection oftho Laws

Sometimes legislatures create statutory schemes that treat citizens, l.icluding
businesses, differently. Here, SB 160 creates several remarkable distinctions between
groups of citizens. SB160 creates a new class of competitors for state business, those
who are “privately procured’ and whose "rules" are not those found In law that govern
everyone else, but private “rules” set In their contract by the private procurement
administer proposed by SB 160. The bill creates a second class of companies, those
involved In the "sensitive" procuremen s that are still to be handled under the Alaska
Procurement Code. SB160 creates a third classification of citizens, those whose
contract terms are fixed by statute, and a fourth, those whose contract terms are fixed
by private procurement vendor whim. The bill creates a fifth class of Alaska
businesses, those whose procurements are fcr purchases, like public works, which
must go through a separate statutory scheme requiring competitive bidding am' having
many rules. Finally, SB160 creates a vast, unknown number of new classifications of
citizens from among and between those whose procurement "rules" are set differently
by the procurement vendor from one contract to the.;exf.

In some cases, legislatures have good reason to treat the same people differently.
An example Is a statute or rules permitting insurers to charge different Insurance
premiums to men than change women. In that situation, a legislature r tay ref' on hard
actuarial data prove that women live longer and women have different neafth needs.
Thr.e is simply no way to facilitate insurance firms’ offering and pricing Insurance
".Joducts to all citizens if this real, economic and proved disparity is not recognized and
resolved by permitting econon.*c discrimination based on gender. The example
explains why some unequal protection of the lav. is not only warranted, but also

required by society fora public good.

Under SB160, however, the legislature has already determined there b *.nlyone
justification for SB 160, that being "C08t savings'. There is no data, no science, Indeed
not even any talk about what public good Is corvod by creating the "rules” and “no rules’
classifications of public contractors. But the constitution demands an answer to the
question. Why ere diverse classifications of contract bidders and contract holders
ne”ossary to save money? How would the Alaska legislative committee chairs argue to
a judge that there Is a legitimate or substantial state interest that Is served by
discriminating between Alaska companies in this way? How would they explain the

discrimination to their constituents?

Suppose corporate citizen A, who sells bathroom fixtures, must go through a costly
and rigorous IFB process with one agency and cannot obtain a contract term that does
not require that ho bo insured and indemnify the state, because a state law says he has
to do it In his contract. Then suppose that company B, who also sells bathroom fixtures,
gots a no-bid contract from the private procurement administrator without having to
have Insurance or indemnify the state. Company A Is burdened by the rules and the
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cost of compliance. Citizen B gets a free ride with no consideration back to the state.

To meet the equal protection requirement imposed by the state and federal
constitutions, Alaska has to show that this difference was Intended, and that It Is
necessary to affect the state's goal in SB 160. Even If the goal only to save money,
there Is no rational way the new classification does that. It is not a "legitimate” public
policy goal to protect some vendors from the rigors of bidding by the roles while giving
others a free pass. There is no relationship of any kind between the means,
discriminating between Alaska
companies, and the end, saving money.

Under any equal protection analysis by any Alaska or relevant federal court, SB160
creates new classifications and denies the benefit of the new law to some, but not
others, of citizens similarly situated. If the sponsors of SB 160 had any data, or the
legislature any Information, that showed how this disparity saves money, a further and
deeper constitutional analysis might be required. Without that evidence and without
evidence of a strong nexus between the rank commercial discrimination found in SB160
and the expressed cost saving public policy goal, this bill will not withstand equal
protection scnjtiny. And of course, corporate citizen A or one like him will eventually
ask a court to throw the law out And based on some very carefully reasoned Alaska
Supreme Court cases, it is my opinion that constitutional invalidation would Indeed be

the outcome.

in Alaska Pacific Assurance Co. V. Brown, 687 P.2d 264, (Alaska 1984), the

state supreme court outlined a three-step analysis to determine whether an
Alaska statute violates the equal protection of the law promised by the Alaska

and federal constitutions.

First, the Alaska Pacific Assurance court Inquired closely as to what purpose
the statute under review serves. The legislature’s pronouncements of policy, and
the legislative history will reveal what the legislature intended to accomplish.
Secondly, the court identified the classifications the statute makes, that Is, the
distinctions made between the law’s application to, and the law’s disparate
treatment of, similarly situated citizens. Third, the court looked closely at the
nature of the citizen's interests affecled. Some interests, such as those In life,
liberty and the enjoyment of property, are “fundamental* rights entitled to
maximum constitutional protection.

Once the court understood each of these factors, it then determined the
burden the state of Alaska would have to meet to justify the classifications In Its
statutory scheme. If a “fundamental right Is Involved, the state must show a
"compelling state interest" for tho classification, (as compared to the legislation).
Even If the legislation Impacts only some lesser right, the state must demonstrate
"legitimate objectives" for the classification, according to the Alaska Supreme

Court.
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Finally, the Alaska Pacific Assurance Co. court analyzed whether the
classifications In the legislation meet the precise state interest that is being urged
to Justify the d’sparate treatment of similar citizens. If a fundamental or Important
right of citizens Is Involved, then the classification is justified only If the
discrimination Is absolutely necessary to further those goals. Even where
fundamental rights are not involved, the state must demonstrate a "substantial
relationship between the means and ends". Where a fundamental rightIs
Involved, the means and end must match almost perfectly. The Alaska Pacific

Assurance Co, 752 p.2d at 471.
The Alaska Pacific Assurance Co. case dealt with a statute that treated

design professionals difT*rentiy than other classifications of individual#. The
Supreme Court rejected all offered Justification for the statutory distinction. It was
not enough for the State to argue ease of administration In that case; Alaska had
to explain why the distinction was necessary to a legitimate state goal flnd how
the distinction met the goal. Alaska was not able to justify the dispart’

The constitutional right to equal protection is d Qommand,to state end local
governments to treat those who are similarly situated alike. The common
guestion in equal protection cases Is whether two groups of people who
are treated differently are similarly situated and thus entitled to equal
treatment. Equal protection Jurisprudence concerns itself largely with the
reasons for treating one group differently from another. In reviewing equal
rotection claims we view the enactment In question as creatlng, yltS

P! .
differential treatment, separate groups. (Footnote omitted]

Provisions of an act challenged on equal protection grounds that separate
different groups are referred to as a "classification.H [Footnote omitted]
Classifications such as those Involved here which relate merely to
economic Interests are reviewed under Alaska's equal rights clause "by
asking whether a legitimate reason for disparate treatment exists, and,
given a legitimate reason, whether the enactment creating the
classification bears a fair and substantial relationship to that reason.”

Anderson v. Alaska, 78 p.3d 710, 718 (Alaska, 2003).

The Anderson court dealt with a tort reform law that provided that 50% of
punitive damages awards was payable to the state, except as to maritime claims.
While this discrimination between citizens with punitive damages awards was
extreme. It was basod upon two very sound reasons. First, there were issues
arising from the Exxon Valdez disaster and punitive damages claims in that that
were far different than ordinary punitive damages claims, and secondly, maritime
claims are governed by a complex and important federal maritime statutory
scheme that could not be undone by th* Alaska legislature. Thus the Anderson
court declined to find an Alaska tort reform measure unconstitutional. The reason
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the law survived constitutional scrutiny was because the legislative classification
of maritime claims for separate treatment bore a “fair and substantial
relationship” to the “legitimate reason" that maritime claims had to be treated
differently so as to conform to federal maritime law.

The distinction between classes that subjects a law to equal protection
scrutiny need not be express. It Is how the law applies to the citizen that counts.
Under SB160 some Alaska businesses who sell the same products will do very
well. Some will do not well at all. As to most, no one knows how they will fare
because there are no rules or standards to govern the scope _xtent or prejudice
caused by the commercial discrimination inherent In the bill. SB 160 creates, at a
minimum, a “rules” class and a “no rules" class of citizens wishing to sell goods
to ihe state. There Is no relationship between the classifications and the goal of
saving money for the state. The “no rules" contractors will have some rules, but
no one knows what they will be, and no one can say they will further the
legislative cost savings goal. The “rules" contractors may turn out to be cheaper,
since they will actually have to compete and they are unable to wrest
unreasonable economic concessions within the formal procurement process In

place.

But to advance even a “legitimate" state Interest, the classifications created
by SB160 must also be consistent with the larger goals of procurement law “to
prevent fraud, collusion, favoritism, and improvidence in the administration of
public business, as well as to insure that the (state] receives the best work or
supplies at the most reasonable prices practicable". Ruckle v. Anchorage School
District 85 P.3d at 1034. 'No Rules" bidding and contracts are precisely the way
to promote and insure collusion, favoritism and improvidence, If not frar j, Under
constitutional equal protection analysis this bill must treat similar bidding citizens
of Alaska equally, and If does not, It must have at least a legitimate, and because
contract and therefore property rights will be Implicated, | believe a compelling
state Interest advancing competition and the elimination of cronyism, collusion
and Improvidence that Is well-served by the discrimination built Into the bill. Then
the legislation must also make no more or broader distinctions between citizens
than Is necessary to furthering that goal. Clearly, SB160 creates a sharp, unfair
and unnecessary program of disparate treatment that places some Alaska

companies at a deep disadvantage.

C. SB160 will be Difficult to Defend

SB1S0 would by its very nature operate to disadvantage the state of
Alaska in any judicial proceedings, because of the unlimited discretion given to
the private procurement admlinlistrator to set his own rules. According to the
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Alaska Attorney General, agency authority to avoid competitive bidding must

derive from statute. For example, an Alaska statute authorizes the Alaska
Department of Administration to negotiate contracts without competitive bidding.
AS 3725230(2) This authority is expressly given to the Departmentwhen" it Is
in the best interests of the state.” Inf. Op. Att'y Gen.. October 6,1987. The
determination of what is in the “best interests of the state,” which Is statutority
committed to the Department of Administration, is, according to the Attorney
General, "probably subject to judicial review under the "reasonable basis" test
and not the "independent judgment"” test. This means a court will look at the
decisions the private procurement administrator makes on an objective standard
of "reasonableness"”. It will not be enough for the state to argue that the private
vendor used Ms bestjudgment. And, the state will have to defend the private
contractor’'s subjective decision as to what is in “the best interest of the state”,
since the legislature will have delegated to him absolute coi. jl over those
decisions in state procurement. Complaints about flawed procurement make
their way to the Alaska Attorney General, who must find both that procurements
without competitive bidding are In the “best Interests of the state”. The Attorney
General must also find that the manner of contracting "was handled In
accordance with law", so as to grve the procurement a pass from legal action by
the Attorney General to VOId the transaction. Inf. Op. Att'y Gen.. October 6,1987.

Where a private procurement vendor has unfettered discretion to make the
“rules” contract by contract, to what statutory authority is the Attorney General to
look to ascertain that the contract was in ‘the best Interests of the state’ and that
it was handled “In accordance with law"? It will not be enough under the
“reasonable basis* test of MCKINNON V. Alpetco Co., Supra, to point to SB 160 and
argue that the private contractor Is given the power to procure and therefore he
always acts in the interests of the state, because he must also act with reference
to objective standards. These standards must be sufficiently clear so that the
Alaska Attorney General, and a court, can conclude that his actions have a
“reasonable basis", are In the “best Interest of the state" and are In “accordance
with law". SB160 sets no standards of compliance. A bill that contains no
standards means the bill offers no legal basis to justify the contracting terms or
mechanisms employed by the omnipotent private procurement vendor. Where a
statute eliminates standards by which to measure the legality of his conduct, that

statute does not pass constitutional muster.

Cone' xlon

SB 160 is 9harply discriminatory and the classification into commercial first- and
second-class citizens it creates bears no relationship of any kind either to the poltcy of

saving money, or the laudable goals of competitive public procurement schemes.
Under no constitutional analysis does SB160 offer the businesses of Alaska the equal

protection of the laws.
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April 13, 2005

Representative Lesil McGuire
State Capitol Room 118
Juneau, AK 99801-1182

Dear Representative McGuire:

As you are aware the undersigned Unions are opposed to SB 160 & HB 257 "An Act
relating to a procurement and electronic commerce tools program for state
departments and instrumentalities of the state; and providing for an effective date."
We did enter into a contract with Mr. K.J. "Beau"” Grant of Beau-Geste Enterprises,
Incorporated to assist us with research on the legislation. As part of the research
Mr. Grant had a member of his firm, Suzanne M. Dallimore, P.C. Attorney at Law
prepare a legal analysis of the legislation. On our review of the memorandum we
directed Mr. Grant to have any discussion of a possible conflict of interest by any
pirty removed from the memorandum. Unfortunately, Mr. Grant failed to have the
reference to a possible conflict of interest removed in the memorandums dated
March 29 and April 4, 2005 that he distributed. The undersigned parties did not
authorize distribution of these memorandums as written. We apologize for any
confusion this has caused, and for the diversion 3way from the merits of the bill.
it's not always easy to control the folks with whom we contract.

But

Attached is a copy of the corrected memorandum that has been authorized for
distribution by the undersigned. If you received a memorandum dated March 29 or

April 4, 2005 we request that you either destroy it or return it to us.

Thanks for your understanding.

Sincerely,
Bruci /Jim Duncan Ashton
Business' Manager* Business Manag Business Manager

APEA/AFT ASEA CAL 71
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Suzanne M. Dalllmore, P.C.
Attorney atLaw
A Professional Corporation

MEMORANDUM

Mr. K. J. "Beau™ Grant, Beau-Geste Entergrfees. Incorporated

To:

From: Suzanne M. Dalllmore, Esqg X '.7 \"/
Re: Alaska Senate Bill 160

Date: REVISED as of: Tuesday, April 12,2005

Your firm has asked for an analysis of the legal and competitive issues
raised by a bill introduced Into the Alaska state Legislature, the goal of which is to
privatize Afaska state procurement. The bill Is designated SB 160. You have
asked for an analysis based on procurement statutes, rules and practice,
antitrust law and economic principles of free market competition. This
memorandum contains my analysis, which relies on these principles and also on
compelling relevant experience. Please note that this memorandum has been

revised as of the date noted above.

In 1995, as Antitrust Chief Counsel for the Arizona Attorney General, |
brought civil antitrust charges against Coopers & Lybrand, (now
PrlceWaterhouseCoopers), for rigging a bid to provide “government streamlining”
services that were supposed to downsize government and produce massive
efficiencies and cost savings. The project, proposed by a former Arizona
governor and approved by the Arizona legislature, was called Project SLIM.
Unfortunately, Coopers personnel and a key aide to the then-governor
communicated In secret J»d rigged the bid for Coopers. Coopers settled my case
for $750,0C0 to Arizona, and later paid another $2 million to the federal
government on identical charges under the federal Sherman Antitrust Act.

A most shocking aspect of the Coopers Project SLIM bid-rigging scheme
was that Coopers undertook to perform a "streamlining" and “efficiency"
operation that ended up costing Arizona taxpayers millions In fees and lost
productivity, slowed the functioning of government to a crawl, outraged
taxpayers, vendors and state employees, and produced not one single dollar
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of savings. Coopers' people held scores of meetings with state officials, tied up
hundreds of state worker hours, wrote Interesting theoretical reports that could
not be Implemented, and did absolutely nothing but cost the state of

Arizona money. Arizona paid the firm $4 million, but the loss of state function
and productivity was beyond quantifying. Coopers and Arizona learned from that
experience that the only real way to project a significant dollar savings in state
operations Is to downsize by terminating employees. But they also learned that
large scale employee downsizing Is Impossible, because of the various agency
mandates imposed by the legislature, by federal programs, and by various court
orders. Even agency directors appointed by the Project SLIM governor fought
ngalnst the attempt to downsize state workers, because they simply could not do
what was required of them by law if they had to reduce staffing levels. The
ultimate outcome was that Coopers wrote a report on “vacancy savings", (these
were positions already vacant at the beginning of the consultancy), gave those
savings a number, and thereupon claimed success. Not one system was
improved, not one additional employee was made more productive, and for two

years delivering state services was seriously impaired.

I base the following analysis first, on a careful review of the proposed SB
160, entitled “An Act relating to a procurement and electronic commerce tools
program for state departments and instrumentalities of the state; and providing
for an effective date.” Secondly | have examined the Alaska constitution, the
existing Alaska Procurement Code, and other pertinent Alaska statutes. Thank
you for this opportunity to be of service on this Important matter.

Summary of Findings

1. The bill proprses to prematurely privatize 100% of Alaska procurement

without econom c Justification.

2. The bill is an anticompetitive, speclal-interest bill that favors a single firm and

Injures competition In Alaska.

3. The bill does not require a legislative finding that cost savings were In fact
achieved by the pilot program and therefore cannot be Justified on cost savings

grounds.

4. The one-size-fits-all privatized model is not appropriate for all Alaska

agencies.

5. The bill raises constitutional concerns.

«VT~VZIYTTBB' Tympe, xmor.i 85285 *(602) /4fl-1000 « F<lunsit (-180) 31 TOCfe 7~
oidll .come



iL'c rm

@ of 23

6. The bill will expose the state of Alaska to litigation and liability.

7. The bill will not save Alaska state employee costs.

8. The bill is poorly written, Internally Inconsistent, and does not permit of
reasonable understanding or Implementation.

Background

In 2003, the Alaska Legislature passed a “pilot” procurement privatization
act wherein the state’s Department of Administration wouid Implement a test
program by which it would contract with a private procurement administrator who
would then handle certain procurements for the Department. The other
expressed purpose of the pilot program was to develop a system of electronic
procurement management tools Including Increased use of the Internet The pilot
program wss found In HB 313, and was based upon the following findings of fact

and legislative policy:

(1) the fiscal condition of the state requires that sny opportunity to
stave state costs In a way that does not directly reduce program
delivery must be actively and thoroughly explored,;

(2) the costs associated with procurement and supply management are
significant areas of the state’s administrative costs and represent an

area of potential substantial cost savings;

(3) as a basic administrative function procurement and supply
management represent appropriate opportunities for achieving cost
savings through the use of management specialists In the private

sector;

(4) electronic commerce tools offer opportunities to reduce the amount of

labor resources required to requisition, procure and otherwise
administer the acquisition of goods and services, as well 93 to reduce
the actual costs of goods and services. 2003 Alaska legislature, HB

313, Sectionl.

As originally enacted, HB 313 allowed the director of the Department of

Administration to enter into a private procurement pilot program, but did not
require it. The private procurement contractor was to be procured pursuant to
competitive bidding procedures found in Alaska Statute (AS), title 3, chapter 20,

also known as the Alaska Procurement Code. However, as part of this
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experiment, the legislature exempted the procurements handled by the private
contractor from the Procurement Code except that, "where practicable’ the
bidding preferences found in AS 36.15 and 88 36.30.322 - 3(5.30.338 were to be

applied. (HB 313, § 2)

The pilot program Is set to expire by automatic repeal, on July 1, 2006.
(HB 313, § 3)

In 2003, the Alaska legislature was faced with a significant budget deficit.
Alaska's economy, and therefore its tax-based state revenue*; have been highly
dependent on the economic fortunes of the world crude oil market for many
years. In 2003, market commentators, including the Alaska Chamber of
Commerce, were actively advocating that Alaska's government develop new
means of fiscal stability so that state spending is less driven by the market price
of crude oil. The Chamber promoted privatization of government functions and
improved efficiencies to deal with the state’s significant budget deficits. One of
Ilhe ways discussed in the political debates of the time was to reduce competitive
barriers for Alaska-based workers, businesses and Alaska-produced products.
These barriers were, among other things that the cost of doing business In
AJaska is in some cases higher than the cost of doing business In, say,
California. Because a California firm would be able to underbid an Alaska firm
for Alaska state contracts, the legislature kept the various bidding preferences
found in the Alaska Procurement Code and elsewhere that were intended to give
an economic boost to Alaska based competitors. Cleariy Alaska resident
workers and the Alaska fores, products and fish industries were recognized as
market sectors that could assist In changing Alaska state government’s
dependency on crude oil prices and provide greater fiscal stability.

Economic times have changed in Alaska since HB 313 was passed In
2003. Historically high prices for crude oil have, by all reports, completely turned
Alaska’s fiscal picture around. Although Itwould not be fiscally rorponsible for
the legislature to b8se government budgets on the current oil prices, there is time
for the legislature to carefully examine the pilot program implemented in 2003 for
the sole purpose of providing cost savings and to ask whether the program in fact
did so. To date, there has been no evidence of demonstrable cost savings

presented.

SB 160 purports to make this pilot program permanent and to expand it to

every agency and instrumentality of the state of Alaska. SB 160 comes a year
Through SB 160 the legislature is being asked

?ram not only has, but also will, save
0rmation about whet ler it has been

before the pilot program expires.
to make the determination that the pilot pro
moneyfor the state. SB 160 provides no n
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economically successful. As | set forth below, however, the bill demonstrates on
its face that it is anticompetitive, runs afoul of other carefully crafted Alaska
purchasing statutory schemes, disadvantages Arizona's resident workers, forest
products, fish industries and Alaska-based business, exposes the state to
litigation and appears to be unconstitutional, in that It denies similarly situated
citizens the equal protection of the law, (see my supplemental memorandum on
constitutional issues, dated April 8, 2005) and amounts to a seizure by lhe
executive branch of government of the purely legislative function of overseeing
and regulating expenditures of public funds. This legislation does not employ
market incentives so as to Insure that the private program contractor protect tho
interests of the state over other, conflicting interests and gives virtually unlimited

discretion to the private contractor.

Analysis

1. The bill proposes to prematurely privatize 100% of Alaska procurement
without economic justification.

Government procurement is a source of tremendous competitive effect
and, properly handled, permits of innovation, favors new and more efficient
business development, protects economies and small business within market
sectors, acts as a curb on unreasonable prices and gives a staie the full power of
free market forces to assist It in its purchase of needed goods and services.
Some procurement systems are cumbersome and unwieldy, and often
procurement systems are challenged In an effort to find greater efficiency and
less bureaucracy. Well-conceived privatization schemes can theoretically
produce efficiencies, and, again In theory, good business principles can be
brought to bear to reform cumbersome procurement systems.

However, | have been involved in antitrust, procurement and government
corruption cases for over 25 years, as Chief Antitrust Counsel for the Attorneys
General of Utah and Arizona and in private practice. In all those years | have yet
to see a procurement privatization scheme that actually produces positive
savings to a state. Those schemes | have examined have, on the other hand,
caused serious anticompetitive effects In relevant product markets. The reasons
why privatization schemes often fail to produce results, Is that such schemes
operate to the detriment of the overall positive competitive effects produced by
good procurement practices statewide. These schemes tend to establish new
barriers to market entry as well, making it harder for more officlent, cost effective
firms to compete for state dollars. Unfortunately, the Interests served by
privatization often conflict with the broader public policy in'srests of a state in its
own economic health, and typically make It harder for small business, minority-

owned business or local or Intra-state
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business to participate. This is particularly true where the private contractors are
given unlimited discretion over the award of contracts.

Privatization can, under the right conditions, provide savings. ai\ for
example, when a state has maintained an entire construction department that
becomes more costly than contracting for repairs and limited Improvements.
privatization schemes, if they are to have merit as a means to achieve greater
efficiencies, MUSE rely on sound economic data and on hard numbers that take
into account all of the costs and economic consequences of procurement,
including government employee conts. Any procurement privatization proposal
must be based upon a very thorough understanding of the power government

purchasing has on the economy of a state.

But

SB 160 provides that “notwithstanding any other provisionMof the
Procurement Code “all state departments and instrumentalities may participate
In the program " This program is to be implemented “Immediately" upon
passage of the bill, eliminating the phase-in to July 2006, in the original pilot
enabling legislation, HB 313. The decision whether to implement the “program*
in any particular agency would be an executive branch discretionary decision,
made by the governor and department heads. The "do it now* scheme found In
SB 160 shifts 100% of the legislature's control over the expenditure of
procurement dollars away from the legislative branch of AJaska government to
the executive. This shift is not permitted by existing Alaska statutes, which
require an “appropriation” by the legislature before expenditures by the executive

agencies, AS 836.39.200(4), or by Alaskt/s constitution.

The bill you have asked me to analyze has nothing to recommend It In
economic terms. SB 160 owes its existence to the Alaska's legislature's
determination that the idea was worth a try, so long as It produced cost-savings.
Thus the sponsors and promoteis of this bill must she jVthat cost savings have
been achieved, where they have been achieved and how the State's Interest In
cost SaVINgS has been effected. This is because Alaska's policymakers need to
know whether any cost-savings were due to reduced state employee costs,
reduced expenditures for overhear* Items used to support those workers,
reduced contract prices, the achievement of contract terms more favorable to the
state, or are from enhanced competition from the removal of bureaucratic
barriers to acquisition and supply management, in my experience, a bill that
must, by law, be defended on cost savings grounds must attach or Incorporate
findings of actual cost savings to the state. No information appears to be
attached to SB 160 that gives any hint that cost savings have been achieved,

and equally importantly, how these savings were achieved.
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This proposed bill Is one of the poorest attempts at government
privatization | have had the opportunity to review, for several reasons:

a. There are neither Incentives nor mechanisms to track the costs of
procurement under the existing Alaska procurement code. What Is apparent la
that the bill would divert state resources without any economic Justification in
terms of meaningful state savings. The best way to think of this problem Is to
consider that, under this scheme, the activity that used to cost the state $37.50
an hour using a state employee, now may cost $150 an hour using a private
contractor. If there were evidence, (or even the ability to develop the evidence),
that a private contractor could do the work 0T four state employees in a single
hour, there might be something to the proposed change, but then only If the state
actually stops paying all four of the state workers who used to do the job.

b. This appears to ensure that the private contractor will have unfettered

discretion over the award of contracts. This discretion is unlimited in SB 160

because the private procurement administrator sets his own rules. There is
nothing to insure that, in the event of a conflict between the private vendors
personal business interests and lhe state’s broader interests, the state’s interests
will govern. This does not say that all private contractors will serve themselves
first, but the Incentives in the private market are very different than the policy

Incentives that govern the administration of public funds.

c. These schemes, if not very carefully crafted and subject to strong
oversight, absolutely destroy meaningful competition. This bill, especially, gives
the private contractor Calte 6lanChe over whom and on what terms he procures
for the state, and there is no mecnanlsm for oversight or limitation on discretion.
Thus smaller, newer, unknown businesses will have no ready mechanism to get
into the game. 3ut even as to existing firms, this bill does not mandate fuff
competition, because It gives the procurement contractor too much discretion,
without any clear policy or intent to maximize competition. This bill Is likely to
displace market opportunities for local and small Alaska business and flies N the
face of the bidding preferences for Alaska firms, Alaska citizen workers and

Alaska-produced products.

d. Privatization schemes Inevitably favor a few large firms headquartered
elsewhere. These large, out of slate firms are simply in a better position to wine
and dine the private procurement contractor and his employees, (none of whom
swear their fealty to the state of Alaska). These interrelationships would play out
under SB 160 without the benefit of clear standards governing the decisions.
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The programs end up taking money out of a state, rather than making money for

state and local economies.

e. This bill does not create private incentives consistent with the goals of
government. The private, for-profit motive can conflict with the government’s
goals in public procurement. What Is an efficiency for a private firm may be a
single phone call to a buddy or client who can sell the goods or services. This
may not be due to bias, but merely convenience. What Is an efficiency for a
government Is much different. For example, a private firm would typically not
dedicate a full time employee to handling complaints about a vendor, because a
private firm would not see that as a task for the business plan to accomplish. But
an agency may have a mandate to do exactly that, or may just desire to be
responsive to the taxpayers and businesses desiring a chance to do business
with the government. Given those goals, it would be much more cost-effective to
pay someone $15 an hour to do nothing other than answer telephone complaints,
and then use that employee to make photocopies as well, than It would be to
have to get the calls, then route them to the private contractor, then take the calls
again when the private contractor does not satisfy the taxpayer. Ofcourse itls
much more efficient to perform this service In-house than it is to have the agency
respond to a taxpayer lawsuit for non-compliance with its mandate,

A competent procurement officer with clear rules can run an efficient
procurement program as cheaply as It can be successfully done. In Alaska,
where there Is a mandatory state policy to protect certain market segments, itis
much more efficient to have that mandate effected by employees whose job it is
to procure with the mandate In mind than It Is to pay a private vendor whose
entire orientation Is contrary to the Int fflclencies found in procurement
preferences. A private procurement contractor may not even know all state
policies and might not factor In the “must-dos* unique to government Into his

business plan.

Certainly procurement codes are often cumbersome and unwieldy, and it is
often true that one can buy a calculator from Staples for $12, when to buy it offa
competitively procured contract costs $20. Efficiencies such as bypassing formal
procurement for small purchases are worth considering, and streamlining the
process is always a good idea. The Alaska legislature has done this before, but
always with a view to preserving competition. See, AS § 36.30.020. However,
accomplishing this streamlining effectively while preserving free-market
competition and Its power to aid In producing cost-effective goods and services
requires a very firm grounding In the real data about the existing system.
Alaska's Executive Ethics Act, AS 39.52 requires that state officials keep thair
eyes exclusively on the state's, and not their own, economic interests. SB 160
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does not address how that necessary orientation is to be preserved in a private

contractor.

State employees tend to be blamed for procurement process Inefficiencies,
but In my experience few state workers are in tect wholly unnecessary to the
process. Some are bottlenecks because they have to be. If the Legislature of
Alaska wants to favor Alaska forest products, a state employee who knows the
firms using Alaska forest products because It Is »iis job to know is going to be
much faster and more accurate in writing a scope, evaluating bids, and awarding
a contract than a person without experience. If the executive branch agency
administrators would rather assign workers to resolve complaints from Alaska
businesses and consumers, there are state governance policy reasons to do so
that are as Important as the pure cost-savings to be achieved from letting those

telephone calls and complaints go unanswered.

Thus clear, quantified analyses of whether there are real bottlenecks In
the system, and where the bottlenecks are is absolutely necessary before
“reforming"” a procurement system. Reformers also need hard data and a clear
insight Into whether those bottleneck costs are there of necessity, to effect a
government mandate or are really just popular assumptions just because the
program Is a government program. We can each name a large, private-sector
firm, wholly unfettered by formal procurement systems, that still cannot answer a
simple telephone call by providing a human, (ora machine), that knows what he,
she or It Is doing. There are inefficiencies In all organizations, but before getting
rid of an entire division, a good CEO would want to know exactly where the
slowdowns are and why they occur and how much it costs to leave them n place

as compared to making wholesale changes.

Antitrust law Imposes one of the government's often-ignored
responsibilities. The federal Sherman Antitrust Act, 15 U.S.C. 81, Is a limitation
on private business, but It gives to the federal government the charge to make
sure competition Is not Impeded. The Alaska legislature has assumed this
responsibility as to intra-state commerce as well. Under the Alaska antitrust act,
AS § 45.50.562 €l S€(., the government of Alaska is duty bound to protect
competition, (See, AS § 36.30.020), except whore the legislature decides, based
on sound economic data, that it does not wish competition to occur. There is no
such grounded finding in the proposed bill. Alaska has a duty to Its

taxpayers to conduct government procurement so that the billions spent by the

state actually Improve state and local economies. None of the research one

would have to see that would allow a legislature to know whether there Is a
problem and how to cure it while still preserving competition has been circulated,

to my knowledge, In the case of the proposed SB 160.
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Nor has market research been done. It Is vital to know what goods and

services can be supplied from Alaska vendors, forests and fisheries, to
implement the preferences the legislature wants to preserve. But equally vital Is
Information on how tax dollars expended through state procurement trickle down
to Alaska-based businesses. This research can be done by tracking Alaska
contracts, who the vendors are who successfully compete, and where they buy
their business goods and services. Legislators may be surprised to learn that
good procurement government workers routinely survey their market sectors for

signs that cost-saving market opportunities are developing.

The analysis of cost-benefits is not so difficult that such data could not be
assembled in support of SB 160 Ifit has generated cost savings. For example, if
awarding a contract costing $1.5 million to an Alaska business will result In thai
business employing 25 Alaska citizens and spending $700,000 In Alaska to
perform the contract, it is economically smart for Alaska to award the contract to
that firm on a pure economic basis. The state gets back additional taxes and
everyone wins. On the other hand, if the state spends the same $1.5 million on a
firm that has no Alaska employees and buys all of Its goods and services in
California, the benefit to Alaska’s economy disappears, not to mention the
protection to Alaska resident workers required by AS 8§ 36.05.010. In one large
procurement matter | Investigated for the Utah Attorney General's office involving
coal mine operations, we determined that as much as $100 million was leaving
the Utah economy due to contracts with out of state vendors.

A state legislature owes fealty to many types of consumers, but certainly
the taxpayer and the small and local business operator are two of them. Without
real economic data ldentifying and quantifying the nature of the problem to be
solved and the hard-number ability of the proposed “reform" lo solve It, reformers
cannot claim to have fixed anything, and Indeed no one can claim that anything Is
"broken". How does the state answer the local business/taxpayer who wants to
know why the mgineering firms that used to buy supplies from him for their
government contracts no longer have government contracts? The engineering
firm's business is negatively Impacted, his Alaska suppliers are harmed and so is

Alaska's economy.

Any reform that purports to displace experienced slate workers whose duty
Is 100% to Alaska must at least have the numbers to show the taxpayers that the
savings are real. If the state intends to let 100 state employees go at a salary
savings of $1 million, and has a contract that In fact does deliver the exact same
services, (Including taxpayer hand-holding), for $750,000, only then can the state
say it has saved anyone money and then only if the state stops paying thel00
state employees, and then only |f same Services are stin delivered and the
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scheme does not create other problems that must be solved by all or some of the
100 workers. In my experience, terminating state workers Is never what the state
really wants to ao, or does do, in part because of the legal rights of state workers,
but often because governments always need those workers somewhere. In my
experience, the “savings" never materialize, because they were never really
quantified at the outset, and were never really achievable.

The Alaska legislature would be wise to look at these "reinventing
government" programs across the country to see how they have fared. In my
experience and research, the successes are few and far between. | know of no
plan to privatize procurement that has been proposed on the scale of this
proposed bill, and there is a reason no other state has been interested In this
type of far-reaching "reform”. Well managed government procurement ihat
utilizes clear, uniform rules and competent, professional procurement officers
who owe their loyalty to the state and its taxpayers, Is In fact as efficient, and
delivers as much value to taxpayers, as government operations can ever do.

2. The bill Is an anticompetitive and injures competition In Alaska.

Where the program contract is competitively bid after a “pilot" program,
many state and local procurement rules bar allowing the "pilot" vendor to
compete for the program contracts, because the "Insider” simply has the
advantage of knowing all the right words lo say to get the job. And, the "Insider"
has no Incentive himself to be cost-effective, if he doesn't have to sharpen his
own pencil and give the state a good deal on his own fees in a head to head,
unbiased competitive bidding environment. SB 160 requires that the
procurement contractor be acquired through competitive bid, but It does net level
the playing field for other, perhaps equally qualified private procurement firms to
compete. SB 160 proposes to give Incredible discretion over billions in
expenditures to a private firm, and to allow that vendor to hold this position In
perpetuity. This creates certain disincentives to future cost-effectiveness, If the
economics that support antitrust monopoly cases are to be believed. This is the
precise reason that monopolies are unlawful; a firm thai does net have to
compete periodically, accc'ding to common antitrust monopoly economic
analysis, may in lhe future t. ck Incentives to keep quality of service up and price
down. This Is not unique to the specific pilot vendor in Alaska, but applies to any

firm freed from competitive pressures.

There Is further some concern about how SB 160 provides for the actual

competition to procure the private procurement vendor. The proposed hill
provides that the procurement contractor shall be solected In accordance with AS

88 36.30.100 - 36.30.190. While this appears on the surface to cure the
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Potential problem of a leg up in securing the permanent procurement contractor
contract to the "pilot” procurement vendor, there are two reasons why this
language could create at least one problematic loophole.

AS § 36.30.100 requires that unless otherwise provided by law or In the
Procurement Code itself, an agency contract “shall be awarded by competitive
sealed bid." However, 8 36.30.110 provides that 'when competitive sealed
bidding is used, a procurement officer shall issue an invitation for bid." The
proposed amendment only incorporates the IFB process from the Alaska
Procurement Code, 88 36.30.100 - 36.30.190. Itdoes not Incorporate the RFP
provisions in the Code, 88 36.30.200 -36.30.260. A privatized procurement
contractor contract would ordinarily be awarded pursuant to competitive sealed
proposals, since presumably one of the competitive requirements by the state
would be that the contractor determine how It will save Alaska money or time,
(efficiency or cost-savings), as compared to any competitors imerested In
bidding. Further, the state would want the proposals to demonstrate how the
contractor intends to Implement the many preferences the Alaska legislature has
determined are necessary to protect Alaska state market segments.

An RFP is made an Impermissible procedure by SB 160. AS 836.30.110
provides for the IFB process only “if an IFB is used, but does not mandate the
use ofthe IFB. By removing the RFP portions of the Code from the scheme In
SB160, there could be an executive agency decision not to use the IFB. If such
a decision were made then nothing, no rules, would apply to the procurement of
the private procurement contractor. This would be an antl-competitive outcome.
SB 160, as drafted, simply does not fit, and is not legally consistent with, the rest
of the State’'s many procurement statutes and rules. Thus the loophole Is that
Ihe bill may grant executive agency discretion not to use any procurement rules

for the process of selecting the private procurement administrator.

Competitive bidding systems presume, rightfy, that competition keeps
vendors in check. The Alaska procurement code does this effectively.
Procurement without rules Is not appropriate; checks and limitations are required
simply to act es a check on market incentives that may be Inconsistent with
government policy goals. The unfettered discretion given the private contractor
to make the rules as he goes, (SB 160, §1(c)), could operate to eliminate
powerful incentives that the legislature may wish to preserve as Incentives to a
private procurement administrator to save money for the state of Alaska first, fast

and always.

SB 160, like Its enabling legislation lhe 2003 HB 313, relegates the Alaska

preferences to the "where practicable” back burner. (SB 160, § (c)) It is often
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said that preferences are anticompetitive, and of course, they are Intended to
favor certain market segments. Where a legislature determines as a matter of
policy that market sector protection Is necessary to the well being of the state,

however, that legislative policy governs.

If this legislation passes, Alaska workers, products and businesses wfll
witness their market protections becoming subject to the incentives of a private
procurement contractor. This Is anticompetitive in Alaska Intra-state commerce,
because those companies who have made it their business to deal in Alaska-
produced goods and services may pay more for those goods and services than a
competitor who uses cheap labor and products from elsewhere. The private
procurement vendor under this amendment can simply award to the firm who
doesn’t bear the cost of supporting the Alaska economy as the legislature
intended, giving the cheaoer firm a higher profit margin and penalizing the
preference-conforming Alaska-based firm. Eventually this cost of doing business
Imbalance can harm local, Alaska-based business, as we have seen elsewhere
in the form of the Wal-Mart market displacement phenomenon.

Any system of tax dollar expenditure that does not require sole fealty to the

state Is going to cost the state money. | can point to whole rooms In state

archives containing files relating to really big contracts, such as statewide
computer systems, that are filled with the sad stories of costly failures. Alaska
would be well served to stop this bill In Its tracks and gather the real facts about
the exact nature and scope of existing procure nent inefficiencies and about what
firms the free market has to offer that may be capable of correcting those
inefficiencies without creating others and without upsetting Alaska public policies
that favor legislative control over the expenditure of public funds, the protection of
Alaska-based businesses, the employees of those businesses, the Alaska
companies they buy from and their employees, Alaska citizens, the taxpayers,
the general economy of the state. The interests of politicians and state
employee' alike are well served upon a full public debate over privatization of the
critical procurement function, in the context of real numbers. This bill, as written,

does not permit of that debate.

3. The bill does not reflect a legislative finding that cost savings have been
achieved and therefore cannot be Justified on cost savings grounds.

SB 160 does nothing to justify the concept of privatized procurement. The
absence of findings of quantifiable actual cost savings to support this bill
suggests that there is no cost-savings justification to offer. Itis possible, albeit
unlikely since the data has not been offered in support of SB160, that the hard
costs of the pilot program have In fact been developed as the legislature
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intended. If so, the data should be made public. This is so that the legislature

can assess whether the bill operates to burden the state with new employee

costs.

Permit me to reiterate that the development of appropriate cost-justlifilcatlon
data is relatively straightforward, although there Is a cost In employee time to
develop the numbers. If, hypothetically, during the pilot it cost the state
$70,000.00 In employee and overhead costs to procure an electronic took
system, and the system cost $1 million, and the state paid out $10,000 per
month, ($120k per year), to maintain the system, then the cost of the system to
the state for the first year of operation Is $1,169,000. On the other hand, If the
cost of using the private program contractor to procure the electronic tools
system would be $200,000, and thn state employee cost to Implement and
administer the private contractor management is now $100,000, (because state
employees must work on the “project”), and the electronic tools prog/am cost
$1.5 million and the annual maintenance cost Is $120,000 per month, then the
first-year cost under the new program would be $1,920,000 and there is no cost

savings achieved by the privatized methodology.

No one can make an informed decision about this bill without all of these
numbers. Itis certain that e-commerce tools can save money; the only Issue Is
whether they have. To determine that employee costs must be known, employee
savings must be based on what people actually did before the pilot, during the
pilot and under the new program, or the entire purpose of privatization makes no
sense. No private program nn claim to have saved a dollar figure no one
knows. And, unless Alaska intends to let all state employees who previously
worked on procurement go, there will be no cost Savings to the state, Alaska
will simply pay for a Project SLIM oulcome. The taxpayers will not msave" money
in any real sense. Itwould be a poor business practice Indeed to claim cost
savings In a privatization program without reference to necessary state employee

costs.

In the case of this particular proposed privatized procurement, whether
there would be cost savings for the post-implementation years will also depend
on whether the state reassigns workers to other agencies, and whether, and how
many, state workers the state Intends to terminate. If the state moves the
workers, the taxpayers save nothing, and If the problem in state procurement is
that government workers are Inefficient, moving them Just shifts Inefficiencies to
another agency. There Is nothing in SB 160 that suggests that state employees
are the problem, therefore there is nothing to suggest any real “savings" can be

achieved.
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If history teaches us anything, it is that in these privatized systems the

oniy cost savings nas to come Trom eliminated employees. The state
never closes buildings, stops paying for the heat, shuts down the phone lines or
turns off the lights when a program changes form. A state, like a law firm, is a
people-based service Industry. Cutting costs means cutting people. Thus, the
wage and overhead attributable to a single employee Is the only hard savings
possible. But the number of employees that can be or are eliminated Is almost
always fewer than proponents of privatized schemes usually believe can be
eliminated. If the real cost-savings Is In terminated employees, then the studies
and cost justifications must disclose how many employees are to be eliminated.
It may well be that no one wants to talk about terminating state workers for
political reasons, but if not, then neither can anyone talk about “cost savings".
may be that the state has paid $20 for a $12 calculator, but It may also be true
that to take advantage of the coupons, sales and TV-advertised deals that seem
to be much cheaper will require more employees to find and seize the bargains.
Many procurement processes can be streamlined, but my experience Is that
simple, relatively cheap solutions such as raising the must-bid dollar level;
efficiency training and the reduction of top-heavy management Improve the
procurement process much more than any privatization scheme.

It

One of the problems reformers has in evaluating state government
processes Is that whether they are efficient and effective depends on the
perception of those the agency serves. In procurement, for Instance, one
employee may be unavailable to a business caller, because he or she Is on the
telephone hearing a complaint or solving a problem for another business caller.
Which of those functions Is to be eliminated? Which of those business callers Is
more Important? How many employees would the private vendor put to the task
of talking to concerned Alaska companies, which may include competitors of his

firm? Is there any chance that person In the private-sector job will be paid less

than the state employee?

Or, the “Inefficient” worker who Is unavailable for the first caller may be
engaged in writing a scope of work to re-bid a high-dollar contract that reflects his
or her market research that this year the state can save millions by re-bldding
due to changes in pricing caused by market forces. Should the employee step
doing that type of work? Would the private vendor pay one employee to look for
bargains and another to take the constituent calls? Perhaps, but one cannot
assume a private vendor has these things In mind. Indeed, If the pilot program
vendor’'s recommendations for Implementing the privatization program include
recommending that he himself have absolute power to set the rules for each
procurement, then Ihe vendor demonstrates a lack of understanding about how
fairness and equal treatment of constituents Is required of a government.
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Without real cost saving data, this bill is wholly unjustified. Most legislators
today are businessmen and women. Business people know good and well that
one cannot make a sound business decision without business numbers. No
businessperson would argue that their bottom line would get better through a
wholesale change about which there are no projections about profitability.

Unless the legislature Is given a set of numbers that tracks and compares
historic, pilot program existing and projected future costs, there can be no data
from which to extrapolate any cost savings whatsoever, We had the "theoretical”
cost savings experience in Arizona under Project SLIM, and It failed.

As for efficiency in serving the customer, It all but disappears during the
complex “transition”. In antitrust practice, we understand that this is why stock
often falls after a merger and never recovers. The cost of the transition to the
new business form are always huge, the "fit"” between entities is not always so
good, the products conflict and the post-merger companies do not do well for
some time. In the case of this bill, It Is hard to see how there could be an efficient
“fit" between privatized procurement and the many complex mandates of
government without much trial and error, adjustment, and a formidable learning
curve involving continued support from state workers.

In this bill, the Alaska legislature appears to be moving away from the
efficiencies of state-owned buildings, utilities, maintenance costs and low state
employee wages, (compared to the private sector), and toward paying higher
hourly rates that include high office rents, high salaries, executive bonuses and
furniture that is guaranteed not to have been built by prison Inmates. It may be,
on the right set of facts, that this isjustified. But for the legislature to make such
a policy decision on economic grounds It must have the economic data to
determine what the state spends now and how fast it moves, and hard data from
competing vendors who take those costs and demonstrate how they can beat
them. If nothing else, bidding gives the state a free look at whether anyone can
beat the existing system, apples compared to apples. Requiring frequent bidding
as a means of keeping contractors sharp is a known and very powerful

procurement tool.

In efficiency analysis, one must always follow the money. Policy makers
and Alaska taxpayers have the right to full disclosure of the real costs of this
program, past, present and future. They also have a right to know whether this
will help, or hurt, the Alaska businesses, local economies, state workers and
industries the legislature must also protect. Finally, they have a right to know that
the power of market competition, which costs the state nothing, has not been

eliminated as a check on excesses and abuse.
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4. The one-size-fits-all privatized model Is not appropriate for all Alaska
agencies.

The bill exports the program to every state agency “immediately” upon
passage. Although SB 160 does not mandate that every agency participate, how
far it goes depends on who in the executive branch of Alaska government gets
behind it. There will be problems In exporting this scheme as a practical or legal
matter. The Alaska procurement Code Is not the only set of purchasing rules in
operation In Alaska by law. One agency, for example, may handle federal
special and earmarked funds and may have to do procurement In accordance
with the terms of a federal grant. Alaska agencies must cooperate with federal
rules In federally funded public works programs. AS 8§ 35.05.050. The
Department of Transportation may have contracts with local governments to
share revenues, and these may be subject lo local procurement codes. The
transportation department may have to use Federal Acquisition Regulations
(FARSs) for federally funded highway construction. A state agency may
administer International funds pursuant to a treaty, such as Arizona has with
Mexico regarding cross-border economic development. In Alaska, all public
works construction mUSt be by a competitive bidding process fixed by statute. AS
§ 35.10.160. Itis entirely unclear at this stage whether and to what extent the
proposed privatized procurement format can realistically replace existing
procurement requirements in different Alaska agencies handling different
govemmenl-source funds. This Is another Issue that has not been quantified.
How much authority a private procurement contractor would have over the actual
funds handled by the various agencies is unknown. Until It is known, "cost
savings" cannot be extrapolated across agencies, nor can the legislature know
that the program will even work on an agency-wide efficiency basis, given an

agency'’s activities and funding sources.

Certainly Indeoendent political subdivisions In Alaska, and particularly
Native organizations that may be sovereign forms of government would be
neither well served nor happy to be required to purchase through a single private
vendor not of their choosing, and it is unlikely that other governments would
participate, (turf being what it is), with the exception of cooperative purchasing,
where the state is able to get a particularly cost-effective contract fora commonly
needed item. These efficiencies, however, already exist in state procurement.
No additional legislation is typically needed to facilitate procurement offices
working together, and with formal associations of procurement officials, to
Improve efficiency and purchasing power through inter-governmental
cooperation. SB 160 tells us nothing about whether a private procurement
contractor can or will utilize these efficiency mechanisms.

%'(ﬁwﬁ.com« FwAfe'fti& 07X 1/ 006

*F.0. Box 2uw- i»>mp*, A/uorJTB 2 i

D
dHU



04/12/2003 THE 14:44 EAA

Page 18 of 23

It simply does not appear that the drafters of this legislation have given
sufficient thought to the magnitude of the impact the proposed changes will have
In Alaska on the many programs In effect and agencies that administer them.
This is undoubtedly because the reasonable "stake-holder"” process legislatures
use to receive input from various affected constituencies before wholesale
statutory scheme changes are made did not occur here. | can only Infer that this
Is because such a process would take months, if not years to undertake fairly.

5. The bill raises constitutional concerns.

Legislation must give the public a clear view of what Is right and what Is
wrong, what the rules are, must treat the same classes of Individuals the same,
and must protect existing contract rights. SB 160 takes the remarkable step of
permitting a private contractor to set the procurement rU|es In a contract. (b'B

160, § 1(c)) This is a legislative provision almost guaranteed to be challenged In

court on constitutional grounds. (Please see my memorandum on the equal

protection constitutional Issue, dated April 8, 2005.)

Some may take this provision to mean that the privatized administrator
determines the ,'ded items, (like bonding, for example), In the contract. In
Alaska, Cl jcurements require contract terms already fixed by the
legislato ry AS 8§ 36.30.430. But SB 160 says that a private vendor, acting

as an agent of the state, has 100% discretion to make up the rules the state will
(One hopes the state is fully Indemnified by

seek to enforce against the vendor.
Rules cannot

the private vendor if it delegates Its rule making power In this way).
be made In a private contract, and terms in a private contract cannot be enforced

as "rules" governing public behavior.

The Alaska constitution does not permit the expenditure of tax money

without some very clear checks and balances, and the legislature has already put

Into effect many expenditure-tracking laws. In Alaska, like many states, the

legislature does not permit the expenditure of tax dollars without an official
appropriation from the legislature, an obvious check on uncontrolled spending.
AS 836.39.200(4). The appropriation statute Is pursuant to the Alaska
constitution’s delegation of fiscal authority to the legislative branch of

government. Alaska const, art. Il, § 1.

In the proposed bill, legislative control through appropriation flies out the
window. A private vendor can pay $1200 an hour for routine accounting If he
wishes, by setting some new standardized fee rules in a contract. It will be a
private contractor, who decides where the tax money goes, how much, and to

whom.
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This bill Is a remarkable delegation of legislative authority through contract.
| suspect it contravenes many other Alaska statues and constitutional
requirements not mentioned here. SB 160 shifts control over agency
expenditures away from the legislative branch and gives it to the executive.

As | have noted, SB 160 raises equal protection constitutional issues. At a
minimum, the bill removes the business public’s ability to know the rules of the
game. Does one have to have experience to vie for a contract? Does a vender
have to have insurance? Can a business expect to have to indemnify the state,
or not? Vendors who have to operate under one set of rules, /.e., the bonding,
licensing, Indemnification, non-collusion and other mandatory bidder qualification
rules are unfairly discriminated against If their competitors do not have to comply
with those rules and incur those costs of doing business. Vendors who know the
private contractor may not have any burdensome rules, those who do not. may
have them. This Inability to know how the laws work, and the unlimited ability SB
160 gives to a private vendor to arbitrarily apply different rules to different citizens
is good grounds for a legal challenge based on the denial of equal protection of
the law. If citizens do not know how to comply with a law, and the rules as to
them are different than the rules as to their competitors, a law creating this
situation is likely unconstitutional and unenforceable.

Moreover, this program stands a very good chance of Impairing the value
of existing contracts between the state and its suppliers. (See point 6, below).
The Alaska constitution does no' permit the legislature to take citizen's contract

rights without Just compensation. Alaska const, art. I, 8 5. Cnly one firm needs

to perceive thai its contracts are about to be impaired to bring a successful

constitutional challenge to the bill.

The bill may also run afoul of the U.S. constitution relating to the power of

Congress to regulate Interstate commerce. This Is because the private
procurement contractor may set “rules" for a federal contractor to do business In

Alaska that are contrary to federal rules. The bill may therefore violate principals
of federalism under the U.S. constitution and be void able under the Supremacy

Clause.

6. The bill will expose the state of Alaska to litigation and liability.
The program this bill would implement does not appear to have dealt at all

with the issue of existing contract rights and business expectancies. A company
who has successfully competed for a renewable contract may have a vested
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contract right. If the state acts to eliminate the business expectancy under that
contract, in favor of a contract for a competitor, awarded at the discretion of the
privatized procurement contractor under an unknowable set of rules, the vendor
with an existing contract would have a very good claim against the state for
impairment of his contract. Absent information about what existing contracts
there are that must continue to be administered, and honored, by their terms, It

cannot be said that there will be no Increased liability,

Those companies who are prepared to bid on procurements based on
preferences, and who expect, and are rightly entitled to, a bump up because of
those preferences, have just been written out of the game. This bill as amended
invites litigation by whole market sectors, such as Native Alaskans who supply
Alaska fish or forest products. When such dire changes in the right of Alaska
citizens to do business with their own government are made, someone Inevitably

sues.

Tortious interference with contract Is not the only legal theory the state
invites against itself by enacting this bill. If the procurement contractor under the
new scheme happens to favor a not-prequalified vendor over existing, pre-
qualified competitors, then the state can expect antitrust claims against it. While
antitrust law does not award treble damages against the state, an antitrust
plaintiff could certainly sue involved Individuals within the state, and the contract
procurement vendor, both of who would look to the state for their defense and

payment of any judgment against them.

We have unhappy experience In Arizona on this point as well. Recently,

as you know, a sitting Arizona Corporation Commissioner was sued by a
egulated company for falling to provide a level playing field to all comers.
d *he state were of course sued by the offended would-be acquirer, which won
a jury verdict against the state for actual damages and against the Commissioner
for punitive damages In the amount of $60 million. Arizona as a state Is not
legally obliged to pay punitive damages, (or treble antitrust damages for that
matter), but absent some very good lawyering Itwill have to pay the punitive
damages penalty ajury imposed on the Commissioner, who was acting within
the scope of his employment with the state. Alaska may have a duty to defend its
private procurement contractor if that contractor acts, even inadvertently, In such

a way as to harm someone’s business expectancy.

He

The new, untested, never-competed procurement vendor under the
proposed bill will be the state of Alaska in his dealings. If he errs, particularly if he
errs in favor of his own or a crony's economic gain, his defense, and any
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damages he causes will have to be paid for by the same taxpayers this
privatization scheme purports to protect. The hit on Arizona’s tax dollars will be
$60 million plus the costs of defense unless very good lawyers procure some
form of relief. Alaska’s legislature should carefully consider the effect of SB 160

on existing contractors.

It is not enough to have state workers work on the "sensitive", (subject to
litigation), contracts. There must be some continuity of contract administration
with reference to known standards, or the state’s private contractor may impair
the value and the terms of the non-sensitive contracts and get the state sued.
There may also be contracts with longer-term pricing benefits, renewal leverage
or other factors that would be undone by this new regime. All agencies will not
use the privatized program during the transition. There will be a time, therefore,
when the risk of error, born out of confusion, grows exponentially. An agency,
the State Procurement Officer or maybe the governor can Just say “lets do that
one this way", (privatized), and "let’s do the other one that way", (public, subject
to fixed rules), with the outcome that no vender Is treated like any other. The
proposed program will not be cost-effective when litigation defense and payout

costs are factored In.
7. The bill will not save Alaska state employee costs.

SB 160 cannot be divorced from its enabling legislation In 2003, HB 313.
The only lawful basis upon which SB 160 can be enacted, is that the legislature
is given enough real data on procurement costs and the effect of the pilot
program to find, as a matter of legislative policy, that the “opportunities” for cost
savings reflected in HB 313 In 2003 have turned Into actual savings of costs. It
is not enough to rely on trite but unproven thecrfes, such as the popular belief
that private sector employees are Inherently more productive than government
workers. The cause of that productivity loss and bottlenecks in government Is
only occasionally due to the workers’ laziness, bureaucratic tendencies or
incompetence. Government productivity loss is often caused by the policy
makers' change in game plan. The legislature or an agency simply changes
priorities, so that more employee resources are moved to interfacing with the
public to Improve an agency’s image, for example, and fewer are devoteJ to

getting the agency’s product out lhe door.

Without pre-pllot employee costs, employee costs per dollar procured
during the pilot, and statewide cost saving projections, there never will be a solid
means to assess the efficiency, or cost-effectlveness of this program for the
taxpayers of Alaska. By the same token, without this data, it can never be
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Demonstrated that state workers are the cause of those inefficiencies, or that

privatization will correct them.

Wholesale organizational changes otany kind rarely save money. The
private procurement contractor will not get the phone calls from constituents and
other governments clamoring over the change In who gets to bid and under what
rules employees of the state of Alaska will get them and the state will incur the
cost of the disruption. Only if privatization will recoup those costs as well, will a

privatized scheme make business sense.

8. The bill is poorly written, Internally inconsistent, and does not permit of
reasonable understanding or implementation.

It Is not possible to work through this bill aM figure out exactly how this
program Is supposed to work, what existing contracts will be renewed versus re-
bid, what rules govern which contracts handled by which agencies, how much
the private procurement contractor is bound by existing, limiting rules and
procedures, or how, or even whether, the private contractor Is going to administer
the contracts he awards. Contract administration Is a huge cost of government
procurement, and nothing In SB 160 shows how much administration Is going to

cost the state.

Part of the dilemma is that SB 160 creates a sc’ erne that conflicts with
numerous other Alaska statutes, such as the laws requiring certain contract
terms be included in certain state-awarded conlracts, e.g., AS § 36.30.430.
Courts will struggle mightily tn interpret this legislation and to try to reconcile it, as
courts must do, with other laws governing public purchasing and the expenditure
of tax monies. Thii makes the outcome of litigation much more uncertain than It
would be under an Internally consistent statutory scheme.

The Alaska legislafiire needs to understand that the Interests of the
taxpayer in competence and fair pricing are at a sharp disadvantage. With an IFF
but not an RFP process for choosing the statewide private contractor, there Is no
mechanism for requiring full disclosure and full evaluation of whom among
potential competitors for this big Job Is the best suited. Under SB 160, Alaska
would have an Insufficient procedure to ensure insight Into how the vendor, who
is going to be speaking as the Alaska procurement representative, plans to effect
not just cost savings but the other Important policies of the state.

In addition, although the bill purports to mandate numerous preferences,
such as for Alaska products and local business, the bill do facto eliminates those
preferences by empowering the private contractor to make his own rules. On an
RFP the private procurement contractor makes his own decision as to the value,
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or weighting, of various factors and he appears to have complete discretion to
use an RFP to bypass these preferences. All the private contractor has to do is
weight the "Alaska forest products" portion of his bid evaluation at zero

SB 160 either gives the private procurement contractor complete discretion
unlimited by any known rules, or his discretion Is limited by the other
procurement rules that this bill clearly Intends to abandon. Under the proposed
bill as written, the legislature will learn which, and will receive instruction on how
to administer this program, from a federal or state court. With all due respect to
the courts, they do not always run government programs the way legislatures

intended them to be run.

Conclusion

This legislation Is ill conceived, unjustified, dangerous and likely
unconstitutional. The legislation has the real potential to disadvantage Alaska-
based business, Alaska products, Alaska’'s economy, Alaska taxpayers and
those who struggle within the state to keep Alaska In the black and out of trouble.
I can lind no study, report, article or analysis that supports the Idea that
privatization of Alaska state procurement is in the best economic interest of the
state with real economic data. There is time now to look at whether the state's
procurement mechanism needs an overhaul at all, and to plan for those changes
that will implement real efficiencies and benefits for the Alaska economy. There
are times when privatization, carefully crafted and based on economically sound
data, is entirely appropriate. Thl3 bill offers nothing to suggest that the Alaska
procurement system is wholly broken, and certainly offers nothing that will fix It, if

it is.

SB 160, as proposed and 3S conceived, offers the state of Alaska nothing
but trouble. In my view, this legislation cannot be amended to solve these many
problems. There is no immediate budget crisis in Alaska, and so there is time to
reflect. The only legislation appropriate at this time would be the establishment

of a study process, which Involved the obvious Interested parties and Alaska
market sector representatives, and which develops real data upon which cost-

saving programs can be based.

+P.0. Dot 211bS' T»mp*.Anion.ampd'liBS MG%}IM%E’QO mMcsimie (<KJj ii/-0037*



From: The AlJance To: Lesil McGure

Alula Suppail IMurtry

BOW BemonLé[vdAS'Sin J&)

AncHonit.
Phone: 58&2220
Fax (907) 561-8B70
www.aJaiLufllinci.com

thV'ETYI i?VgHan%‘I

htllOth [IMI Mt HIktr
e

>|*HW|c KiWmilm K M
U«o™m 0*1*1 SIMW
*«rMIfIJIM N tLJiti
lynMi Lojaao, kt.

tlmmrtM>kh ;
Fri fsunm%L e

Fm?/‘n |

i “]A*SRﬁm S}t}gd\/l((“
Ctmi Mufmu, me.
PWCTBItf

Finla
WeurvgoBVAAIKtm/"
I/lc Ot np

Meharl Fm 8M*
S&Hb

Tmnlniii
HwaiUvi

V lecoo Anmeo, iv.
CMi

rwrntkuli, (V.
kuw tif|l

nottaHmajrliiela

fi
SMAntwgr 0<»4|<S|V|0|t
Dm MitMiM
MC A<»Compu<y

_Ufa +CMDW
PLAXaiAdo Smiu Comply
Jim latraw
TinPlirir Cm*

CmAk Mchr
NAAVirtycwt W mjc
Mif l«i(h
talk fc WM H
s M |
ILABBMM mm Tf

hisa Cull Xaounu%no
M IlIMWt
AMVA

" Sty

MMLFiiu t|

k)M OvtntrW| Copooun
Me Hwim

LrmocMil,

n n taafiin
40
UOrWhi Cm* ClrtWwrt

(11 MefynMu
nuibcmoniMi. me

*k%k *

VTCOAKIN 1n

re(r nglr/m
PtMOMmatirxt Ctntnﬁ)
WHAMCorelf Loo (lslorlrJnK>

lue* |I
BJC||MU 1J
Uva
koM gyl
honni caaJton
CWAtUAUIMI

Iwry X Reib

Date: 4/19/2005 Time: 10:04:18 AM

THfIAUIANCB

... for responsible iovBlopMent of Alula's Oil, Cu AM knl Rottmos

April 18, 2005

The Honorable Lesil McGuire
Chair House Judiciary Committee
Room 120, Capitol

Juneau, AK 99801-1182

Dear Representative McGuire:

On behalfofthe 380 member Alaska Support Industry Alliance | thank you
for the hearing you held today on HB 257. We were listening to the testimony
but as you are aware time ran short and we were not able to testify.

There was a certain wisdom to your comment to Representative Gruenberg
that a “summer project might be to investigate the reasons behind the 47 or 48
entities that have opted out of the State Procurement Code.” My experience
during the eleven years | was employed by the Alaska Railroad Corporation is
that tltf code is slow, cumbersome and ended up costing the ARRC more in
the long run. While things may have changed this was certainly the case

during my railroad tenure.

The Alliance Board of Directors fully supports HB 257 and the companion

bill SB 160. We believe it is prudent for the legislature to extend and expand
the. “pilot hi'ocur«nent” program. As former Senator Duncan stated it is iu the
"public interest to reduce overhead ant the cost of government.” Therefore,
this cost efficient private sector experiment in e-commcrcc should continue.

Again, on behalfof the Alaska Support Industry Alliance we urge your
committee to pas3 HB 257.

Lanfy Houle
General Manager
Alaska Suppori Industry Alliance

Cc:  Rep. Tom Anderson
Rep. John Coghill, Jr.
Rep. Nancy Dahlsuom
Rep. Pete Kott
Rep. Lcs Gara
Rep. Max Gruenberg
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August 17, 2004

PURCHASING AUTHORITY TO CUT COSTS FOR CITY
New technology will streamline purchase of supplies & equipmen

As part of his commitment to find innovative ways to better serve the public and provide key serv
Mayor Mark Begich today announced the creation of a new city Cooperative Services Authority. Tf
Authority will plan and control city purchases, lower the cost of purchases, and work with other in

to achieve even greater savings.

"This is a painle 3 way to help the city deal with its finances,” Mayor Begich said. "We know we ce
millions by cutting the cost of procurement which enables us to deliver essential services."

In February, Mayor Begich announced the creation of the Division of Efficiency to streamline purcl
find cost-savings throughout the city. For the past six months, the DOE's staff of seven has been
every purchase the municipality makes. Creating the Cooperative Services Authority makes it pos
initiate cooperative purchases of goods and services with other governments and academic institu

within Alaska.

In the first full year of operations, the city estimates the Authority can save a minimum of $7 mill
example, by limiting product choices to the very basic requirements necessary for job performanc
estimated the city could save $400,000 on computers, $300, 000 on copiers, $15,000 on pens an

on file folders every year.

The Authority will support the Purchasing Department in negotiations with vendors for the best pc
price, and then create a website catalog for city employees to purchase office supplies and other 1
goods. Only vendors on the website will be available for employees to purchase from, creating tht
efficient and least expensive procurement process tiie city has ever had.

An ordinance creating the Authority will be introduced at tonight's Assembly meeting. If it passes
a public hearing on Sept. 7, the CSA will be established immediately and will have its technology «

90 days.

Once the Authority is established other qualifying institutions will be able to enter into partnershi
municipality for mutually beneficial cooperative arrangements. The city is already working with th
Alaska and the Anchorage School District on this effort.

HH#
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Auditor urges spending clarification
PROCUREMENT CARD: Some of $14.9 million charged by city employees was

inappropriate.

By ANNE AURAND
Anchorage Daily News

(Published: April 13, 2005)
City employees spent public money on lunches, birthday cakes, balloons, flowers and other
"questionable" purchases, according Lo a recent internal audit.

Internal auditor Peter Raiskums said he doubts the purchases show corruption or irresponsibility.
The problem is that no policy defines acceptable uses for the city's "procurement card," he said.

The "p-card" is basically a credit card issued to certain municipal employees to use on inexpensive
goods, services, business- and travel-related expenses.

Most of the $14.9 million spent by about 800 card-holders was legitimate, the audit says. But some
purchases, such as gasoline for municipal vehicles, violated the policy. Some departments didn't
properly document their purchases. And some employees made questionable donations to
charitable organizations such as the Mayor's Charity Ball, NAACP or the Chugiak Grad Blast, the

audit said.

According to the audit, most purchases did not violate policy. Rdiskums didn't calculate the amount
of questionable purchases.

He presented his audit to the Assembly on Tuesday night, it recommended that city executives
clearly define what's appropriate.

"Maybe in my judgment, it's OK to buy a cake for an office function. Maybe in your judgment it's
not," Raiskums said.

City Manager Denis LeBlanc said it's efficient to allow managers some discretion over purchases.
They have to document the reasons. Most of these explanations are adequate, LeBlanc said.

The audit shows that employees spent nearly $78,000 in restaurants and grocery stores in 2004.
The city spent about $6,279 on coffee-related purchases in 2004, including coffee, sugar, creamer
and a grinder. The justification, Raiskums said, is that some departments entertain guests and

want to offer them coffee. There's no policy against it.

About $11,900 was spent on drinking water. One department paid $3,106 on bottled water.
Another paid $772 for purified water in gallon jugs.

LeBlanc said this is a great example of wbf3e a blanket rule would not work. City Hall, he said, has
good water in its faucets. But some snv  .,aintenance offices do not, and managers should buy

filters or bottled water for employees there, he said.

Employees paid $2,506 for flowers, including $91 for one funeral. Raiskums and LeBlanc said they
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didn't know whose funeral it was.

Employees paid another $27,500 for pictures, and one department paid $220 for frames for
"mission and vision statements," the audit says.

The report does not name individuals or departments that made questionable purchases or failed to

properly document purchases. Raiskums said his goal was not to identify anyone but to encourage
managers to better define spending policies.

Daily News reporter Anne Aurand can be reached at aaurand@adn.com or 257-4591.
Print Page | Close Window |

Copyright © 2005 The Anchorage Daily News iwww.adn.com)

hitp:/Avww.atIn.cnm/ncws/iilasl<ii/v-piimi:r/story/037449yp-6252429¢.html 4/13/2005


mailto:aaurand@adn.com
http://www.adn.com



