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House Bill 157
House Labor and Commerce Committee

Greetings - Good afternoon, my name is Robert Baumgartner, | am president of
Bristol Alliance Fuels, an independent Tank Farm Operator and Fuel Supplierin

Dillingham, Alaska.

On behalfof Bristol Alliance and our related operations with approximately 20
employees, | am opposed to House Bill 157 as it is written.

I am painfully fully aware o fthe high cost of fuel, especially in rural Alaska. But
the causes for such high prices have more to do with global and west coast energy

markets than rural delivery systems.

There is tremendous infrastructure that has been invested in and assembled by
many private entities throughout the Stale of Alaska for the purpose of providing

fuel products to the residents of Alaska.

HB 157 provides an unfair advantage to electric utilities, including publicly
funded or subsidized electric cooperative utilities, to provide this service in
competition with private industry.

There are currently 117 Motcr Fuel Qualified Dealers licensed by the State of
Alaska to provide fuel, some ofwhich arc operators with multiple tank farm sites.
Bristol Alliance Fuels isjust one dealer with a single site located in Dillingham.
Dillingham also has another local dealer, Delta Western, Inc. While 1 cannot
speak for Delta or any other dealer in the state, | can say that our operation alone
requires invested and operating capital of over $10 million.

After investing 20 years building our enterprise, | resent the effort to thwart the
free market system that encourages such initiative. There must be other ways to
address the high costs of energy delivery in the State o f Alaska.

This bill will result in an even greater imbalance in the price of energy products
especially in rural areas. Not everyone will be able to take advantage o f this
service and those that are left to be supplied by private industry will be called
upon to support an infrastructure requiring even higher margins to carry the
related costs o f such investments. In many communities, your hill will result in
higher fuel costs for those who can least afford it.

| he Institute of Social and Economic Research previously investigated this
particular idea for the onetime Western Alaska Fuel Cooperative, located in
Dillingham, Alaska. The ultimate end of years of effort and support by the
Alaska Power Authority us well as the explicit assistance ofthe City of
Dillingham and the investigation by the lochl electric utility, Nushagak. Electric
Cooperative, found the effort was not practical. Why? Fundamentally, because



there were already two fuel companies in Dillingham. A fuel cooperative would
not be economically feasible if required to stand on its own merits in a divided
and small marketplace.

10. There are some who may question Bristol Alliance’s motives but let me be very
clear about this. | believe in the free market system and am opposed to
consolidating monopolistic positions. Along with AVEC, the City of Bethel, and
others, Bristol Alliance has opposed the consolidation of fuel suppliers in the
Yukon-Kuskoquim area.

11. There arc communities so small with no fueldelivery system in place where a
waiver of current restrictions placed on electric utilities might apply, but a blanket
aPtproach that encourages subsidies and movement awnv from entrepreneurial
effort is ncithe way.

12. Bristol Alliance Fuels is opposed to this IePisIation as it is written. Publicly
funded or subsidized electric utilities should not compete with private industry

and have no business doing so,

13.1would be hapﬁy to help explore what other methods might be employed to
address the high costs of energy delivery, especially in rural Alaska.

14. Are there any question?

15. Thank you for listening to my concerns.
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April 7,2005
Subject: House BUI 157

Dear Representative Harris:

Service Oil & Gas, Inc. has been privileged to do business in Alaska since 1975.
Over the years, we have grown our business to include branch offices in
Glennallen, Valdez, Delta Junction, Fairbanks, Talkcctna, Wasilla, Palmer and
Anchorage. Wc provide work for 120 Alaskans in jobs that provide good
compensation and benefits for them and their families. We are writing to express
our concerns about the referenced bill now' before the House Labor & Commerce

Committee.

Among oiher changes, this bill would amend existing law to allow electric
coope.atives, including publicly funded or subsidized non-profit electric
cooperatives, to commercially sell fuel to consumers, businesses and other
entities. KB 157 would enable competition between the electric cooperatives and
local fuel retailers, many of which are local corporations and private individuals,
directly impacting the economy in rural Alaska. Sendee Oi: & Gas, Inc.. along
with other private companies in the fuel distribution and sales business in Alaska,

Is opposed to this legislation.

MB 157 as written would permit publicly funded or subsidized non-profit ele:tr:c
cooperatives to compete with the essential sendees now being provided
throughout Alaska by private enterprise, We fully appreciate that fuel prices have
recently reached historically high levels. We also recognize the direct impact tins
has on the cost of living and the cost of doing business, particularly in many rural
Alaska communities. HB 157 would not change these dynamics nor docs it
address the fundamental fact that fuel is a basic commodity driven by global.
regional and local free market forces.

Wk respectfully request that you thoroughly weigh the public policy implications
of this proposed legislation. Wc trust you will find that the broad legislative relief
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proposed in H3 157 is inappropriate where viable, sustainable private enterprise
fuel suppliers are providing valuable and needed services to the general public.

Sincerely,

Herman Schlicsirfe iJ J Jasper Hall
President 1_3 GehernriMannger
907.822.8429 907.822.8427

herman@serviceoil.com jaspcr@serviccoil.com
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CROWLEY

DRAFT

April 6, 2005
Subject: Alaska House Bill 157 (HB 157)

Dear Business Colleagues.

We wanted to bring your attention to Alaska House Bill 157 introduced in the
Legislature in February. A copy of the most recent draft of HB 157 is attached.
This bill is now before the House Labor & Commerce Committee.

Among other changes, this bill would amend existing law to allow electric
cooperatives, including publicly funded or subsidized non-profit electric
cooperatives, to commercially sell fuel to consumers, businesses and other
entities. Crowley, along with other private companies in the fuel distribution and
sales business in Alaska, is opposed to this legislation. HB 157 as written would
permit publicly funded or subsidized non-profit electric cooperatives to compete
with the essential services now being provided throughout Alaska by private
enterprise. We appreciate that fuel prices directly impact the cost of living and the
cost of doing business, particularly in many rural Alaska communities. HB 157
would not change this dynamic or address the fundamental fact that fuel is a
basic commodity driven by global, regional and local free market forces.

We respectfully suggest that you take the time to become familiar with this
proposed legislation, fully consider its potential impact on your business, and
actively communicate your views to the House Labor & Commerce Committee.
A listing of Committee members is attached for your reference.

Yours truly,

M. Bruce Barto James M. Dwight

Vice President & General Manager Director, Sales
Petroleum Services Petroleum Services
206.332.8081 206.332.8084
bruce.barto@ crowley.com iim.dwight@ crowlev.coni

CROW! IV MARINE SERVICES, INC.
110? S'" MASSACHUSETTS « SEATTLE « WASHINGTON « 98134 « 306 332 8000
WWW. CI’OW|Oy com
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Yukon Fu«f Company

April 19. 2005

Subject: Alaska House Bill 157 {HB 157)

Dear Representative Car! Moses:

Yukon Fuel Company has oeen privileged to do business in Alaska throughout the
years We are writing to express our concerns about tne referenced bill now before Ihe

House Finance Committee.

Among other changes, this bill wouid amend existing law to allow electric cooperatives,
Including publicly funded or subsidized non-profit electric cooperatives, to commercially
sell fuel to consumers, businesses arc other entities. H3 157 would enable ccmpetit'cn
between the electric cooperatives and local fuel retailers, many of which are :ccai
corporations anc private individuals, directly impacting the economy in rura: Alaska.
Yukon Fuel Company along with ether private companies in the fuel distribution and

sales business in A aska, is cpcosec to this legislation.

HE 127 as written would permit publioy funded or subsidized non-profit electric
cooperatives -0 compete with the essential services now being provided throughout
Alaska by private enterprise. We fully appreciate that fuel prices nave recently reached
historically nigh leve s. We also recognize the direct impact this has on the cost of liv.ng
and the cost of doing ausmess, particularly in many rural Aiasxa communities. HE 157
would no: c-ance these dynamics r,or does it address the fundamental fact that fuel is a
oasic commodity driven by global, regional and local free market forces.

Yukon Fuel Company respectfully recuests that you thoroughly weigh the public policy
implications cf this proposed legislation. We rust you wiill find that me broad legislative
relief proposed in HE 157 is inappropriate where viab e sustainable private ent-omrse-
fuel suppl **s are providing valuable and needed services tc the general public.

Yours very truly.

Mark Smith

Fresicen:

9C7.777 55C5
msmithfgjyukonf-iel com
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Yukon Fuol Company

April 19, 2005
Subjocl: Alaska House Hill 157 (HB 157)

Dea* Representative Kevin Meyer:

Yukon Fuel Company has seen o;iv:'eced to Co business in Alaska throughout tre
years We are writing to express our concerns about the refe'anced bill new before the

House F;nance Committee

Among ether oranges, this b;1would amend e/.s; rg law to al ow electric cooperatives,
including publicly fur Odd cr subsid zea - o"*prof-i electric cooperatives, to commercially
sell fuei ta consume*#, businesses and ether entities. HE 157 v/culd enaa'e competition
between re Gleet' c eccperatves a-c ocai fuel retailers. many cf whicn are iccal
pprporat:ons and €* vate nsiviiua.s Prectiyirpactmg t*e economy n *-'e'Alaska
Yu<or F*el Company a.one win otucr private companies ir tre fuel a.st b-tipn anp
saies business >nAlaska, is opoosed tc mis legislation

mi6 157 as written wcJo corn t uubi cly f-nced or 3ics,d zea <*c* *profi. e ectrip
cooperatives to compete with the essem al serv :es row ~e'ng orovidec throughput

A aska by private entersrise VVt fully appre:i3te trat f-el pricas nave rc-osr!y reached
nisto'ical y high, levels We aisc repegnze the d :e:t impact nls has on tn.e cost o -'V'rg
arte re cost cl ooing pus -ess panicj ariy ,n many ru'al A.aske common tes r B 157
would not change these dynamics nor does if actress the 'u’'damerai 'actrat fue s a
basic ocmmod ty dr van by clcb9l rsgicra a-.c ccai free mame* fc*ces

vi.ken Fuc’ Company respeotfu y requests that %/ou thoroughI%/ v.elgh *? pLb. ¢ ph-icy
..mpi.catiO's o' this proposed_ legisis; on. V.e trust you w 1'ir.0 that the orpao egisiative
re ief proi)_osed r.Hs ‘57 § mapBroprlate wncre #aclc nac g orivate ente'prise
Ls suppliers a'e p'cv dng valuab e arc ree:cr snwces tc tra gene*ai cubit

Ycuis very t']y

fISk Srit-
Pres-dent
9C7 777 5505

msmithtgyukorfuo com
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April 19, 2005

Subject: Alaska Houso Bill 157 (HB 157}

Dear Representative Mike Chensul!;:

Yukon Fuel Company has been privileged lo do business in Alaska throughout the years. We
are writ ng to express our concerns about the referenced bill now before the House F'nance

Comm ltee,

Among other charges ms oil. would smend existing lav; to allow electric cooperatives,
Ireluding puollcly funded or subsidized non-profit electric cooperatives to commercially sel
fue. to consumers, businesses and other entities. HB '57 would enable competition between
the electric ccocerative3 anc local fuel reta Isns, many of which are Iccal corporations and
P'vatc ndivid-els, cirectiy -mpactinc the eco-omy in r,ra! Alaska. Yukon Fuel Compaq,
aong with oihe* private corncar as in the fuel distriouton one sa'es ousiress In Aisska, is

oopcseo to th s 'egislat on.

HB "57 as written would permit puollcly 'undGC cr cubsicized nor.-profit electric coope*etivss
to compete with the essential so_;lcgs now being prov.ded throughout Alaska by pri/ato
e-terpriso. We fuliy appreciate tho: fuel cricc-3 neve recently reached histories ly high leve s
We also recog'lze mo clreci Impactth s 'seg 0o* the cos: of livirg and tha cost of dclr.g
b-sinoss. particulorly in rrory ru*el A ssks ccnr-urltlea. H3 157 waJd net change these
d*.nam cs nor does .t cddresa the 'undarr.ental 'act that fue is a bas ¢ commodity driver by

gobal. reg or.al arc loca Fee ma'ket forces

Yukon Fue! Company -especrfui'y 'eq-ests thst you :ro*oughly waigh the puCic policy
implications of this propcsec o0g.s at on. We trust you w Il find rat tho cropc legioiotivc- relief
p-opcsed in HB 157 s inacprcpriato wh**6 viccle sustainaclu prlvmo er.terpnoo fuel
suppliers are providing va uablo and needed services to tho gor.era Oubec.

Youm very truly,

*or» Babe'as
Ker.oi Supcr/sor*
(E>07) 283-4542

rrosuiPmdPiUt s »ic
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April 19,200;
Subject: Alocka Houso Sill 157 (h’'B 157)

Deer Representative Mike Chenault:

Yukon Fuel Company has been privileged to do business in Alaska throughout tne yeors. We
are writing to express our concerns about the referenced bill now before tne House Finance

Committee.

Among other changes, this hill would amend existing law tc allow electro cooperatives,
including publcly funded or subaidizec non-profit electric cooperatives, to commercially sel
fuel to consumers, businesses and other entities. HE 157 would enab e competition between
the electric cooperatives and local fuel retailers, mr.cny of which are local coroo'Stiorc anc
private Individuals, directly impacting the economy in njral Alaska. Yukcn Fue. Company,
aong with other private companies In the fuel distribution anc salos business ir. Alaska, Is

ocpcsea to this legislation.

HB 157 as ‘written would pemt*, publicly funded or subsidized nor.-prolt electro cooperatives
to compete wit® tho essentia! services new being provided throughout A aska by private
enterprise. We ruly appreciate that fuel prices have recently reached historically high levels

W9 also recogn ze the direct mpaci th s nas on the cost of living and the cost cf cclnc
business, particularly In many rural Alaska communities H5 157 would not Change ‘hesc
dyram cs nor dees tadcress tne ‘'undarentsl 'act that fue-Ms a basic corrmod ty drt/er. oy

global regicra’ ar.c local free market forces.

Yukon rue! Cc.rpary resoactfuily requests that you thbroughly weigh the- public policy
Implications cf this proposed legislation. We trust you wii fire :na: the bread eglsiativc relief
proposed n H8 157 is napDrcpi ate- where viable, iLstalncb'e private enterp's”™ fuel

sjpcl oro arc- providing va ueb’e -r.ri needed services to ;he ce-era’ public.

Yours very tru y,
x A

(s
.Vicheie Moore
Kenai Cffcce Adm'n stratc*
(907} 263*7893

"vi1. Cr,U<*foi Tit;? £.. f 10%. ., *Ui:n;:,A t-.-jO)?; rh-jn- VK e



Alaska State Legislature

House of Representatives

Sisite Cupitol
Juncnu, AK9980M182

Sectional Analysis for HB 157
liY: Representative Tom Anderson

Section 1. Amends AS 10.25.020

Adds the ability to form a limited liability company organized for any lawful purpose to
the list of the powers of an electric cooperative.

\|'oi ®»:00s mi iv :i | sovo/s



FRANK H. MURKOWSKI, GOVERNOR

701 WEST EIGHTH AVENUE. SUITE 300
ANCHORAGE. ALASKA 93501-3469

DEPARTMENT OF COMMERCE |
COMMUNITY AND ECONOMIC DEVELOPMENT T L e
REGULATORY COMMISSION OF ALASKA TTY; (907) 276-4533

WEBSITE: \mw.slato.ak.us/tca/

April 12, 2005

The Honorable Kurt Oison, Co-Chairman

House Community & Flegional Affairs Committee
Alaska House of Representatives

Alaska State Capitol Room 428

Juneau, AK 99801-1182

Re: HB 157

Dear Representative Olson:

During the committee hearing of HB 157 on March 31, 2005, a question was raised
regarding the potential impact of this bill on the Power Cost Equalization (PCE) levels of
electric utility cooperatives. We understand HB 157 would, in part, allow electric
cooperatives to have memberships in LLCs that could be formed to purchase and sell

fuel.

The amount of reimbursement or support that is provided under the PCE program is
determined by calculating the total eligible costs incurred by the utility times the current
funding rate. The total amount of PCE funding is determined annually by Jie
Legislature and is allocated among eligible utilities on a pro-rata basis as determined by
the Alaska Energy Authority. The current PCE pro rata funding rate is 65 percent of

total eligible costs.

If cooperatives were successful in lowering their costs, then the fixed amount jf
Legislative funding for PCE could be allocated on a higher ratio than is available today.
In summary, any reduction in an individual or group of utility's costs «ould have the
effect of helping to increase the pro rata funding rate of all utilities participating in the

PCE program.

If you have any additional questions, please feel free to call me at (907) 263-2110.

Warm regards.



r a n FRANK H. MURKOWSKI, GOVERNOR
701 WEST EIGHTH AVENUE, SUITE 300

ANCHORAGE, ALASKA 99501-3-169

DEPARTMENT OF COMMERCE | \
COMMUNITY AND ECONOMIC DEVELOPMENT o o0 2Tb o
RIAILTATOKY COMMISSION OF MASKA TTY: (907) 2764533

WEBSITE: wiviv.st-ito .ik tis rc.!'

April 13, 2005

The Honorable Tom Anderson, Chairman
House Labor & Commerce Committee
House of Representatives

Alaska State Capitol
Juneau, AK 99801-1182

Re: HB 157

Dear Chairman Anderson:

During the April 11, 2005 committee hearing on CSSSHB 157, the Regulatory
Commission of Alaska (RCA) was asked to provide an opinion regarding how
AS 10 25.010(a)(4) and AS 10.25.010(a)(9) relates to the proposed legislation and
what the RCA's jurisdiction is in this area. Additionally, the RCA was asked whether
it reviews issues of solvency and cross-owneiship.

CSSSHB 157 proposes to amend AS 10.25.020, powers of electric
cooperatives, by adding the following language allowing an electric utility
cooperative to:

(8) become a member of other limited liability companies or
corporations organized for any lawful purpose, or own stock in them:

(9) sell fuel not needed to generate electric energy

Ihere was testimony at ttie committee hearing that the existing language in
AS 10 25.010(a)(9) already provided electric and telephone cooperatives with the
power to become a member of other cooperatives or corporations or own stock in
them This appears to be correct AS 10 25 010(a)(9) states, [ejxcept as provided
in (b) of this section, an electric or telephone cooperative may become a member
of other cooperatives or corporations or own stock in them ' The limitations
addressed in section (b) relate to ihe use of funds tc promote or oppose a candidate
for the director of a cooperative

W iiiif £ it iltr earlier Fill plopne.im* in.imcnd AS III'A | iii.ih'D unirniu tl lie ioli‘icihc to
innpfi.iliviv uliilc lie tail™uJ.v pioptiH'd ill i SsSIHI 157 tm As In 2" 0?(if X) ifmp «lIm ifletcm <&
AS 12l Tl



At the heating, it was suggested that AS 10.25.010(a)(4) may be at odds with
AS 10.25.010(a)(9). AS 10.25.010(a)(4) provides that an electric or telephone

cooperative may:

construct, buy, lease, or otherwise acquire, and equip, maintain,
and operate, and sell, assign, convey, lease, mortgage, pledge, or
otherwise dispose of or encumber lands, buildings, structures, electric
or telephone lines or systems, dams, plants and equipment, and any
other real or personal property, tangible or intangible, that is
necessary, convenient, or appropriate to accomplish the purpose for

which the cooperative is organized.

Our review of these provisions does not lead us to the conclusion that they
are necessarily in conflict. The two provisions appear to address the different
powers that a cooperative may exercise and do not appear to be a limitation on each
other. An eleciric cooperative’s ability to engage in activities other than the
generation and distribution of power may be limited by other provisions such as
AS 10.25.010(a)(4) and (14), and AS 10.25.610. However, interpretation and
application of these statutes is not within the jurisdiction of the RCA.

The RCA's jurisdiction over the activities of electric cooperatives is found in
AS 42.05 and is limited to public utility operations.'lL An electric cooperative's
membership in another cooperative or ownership interest in a corporation is not
subject to our approval. We generally only review the implications of such an
arrangement when the arrangement would affect the operations or lates of an
economically regulated public utility, or the power cost equalization” (PCIE) levels of

an unregulated utility O

If a regulated electric cooperative were to purchase fuel from an affiliated
interest, the RCA would review these costs to determine the reasonableness of
including the costs in consumer rates. AS 42.05.511(c) provides that

In a rate proceeding the utility involved has the burden of proving that
any written or unwritten contract or arrangement it may have with any
of its affiliated interests for the furnishing of any soivices oi for the
purchase, sale, lease, or exchange of any property is necessary and
consistent with the public interest and that the payment made therefor,
or consideration given, is reasonably based, in part, upon ttie
submission of satisfactory proof as to the cost to the affiliated interest
of furnishing the service or property and, in part, upon the estimated
cost the utility would have incurred if it furnished the service or properly

with its own personnel and capital

As 42 15
"Mins ilccluc mnpcralives ,uc tvcilipl hum i-teiieum U™'tillimn limiti \S 17 1i'*|



Thus, the RCA's authority is limited to determining whether the costs
associated with affiliated transactions should be included in a regulated utility's

rates.

The RCA also has the jurisdiction to review the affiliated transactions of non-
regulated electric cooperatives when it sets PCE levels. The RCA reviews affiliated
transactions under the same standard provided for in AS 42.05.511(c). While the
RCA has the authority to determine the PCE levels of unregulated utilities, it does
not have the authority to review the actual rates those utilities charge its customers.

If you have any additional questions, please feel free to call me at
(907) 263-2110.

Warm regards

REGULATORY COMMISSION OF ALASKA

L '~ Kate Giard
Chairman



HOUSE BILL NO. 157 BACKGROUND
MARCH 2005

l. Introduction.

House Bill No. 157, “Ail Act clarifying the powers of electric or telephone cooperatives to become
members of or own stock in other entities," proposes to amend AS 10.25.010(a) to read:

Sec. 10.25.010. Powers of electric or telephone
cooperative; prohibited action, (a) Except as provided in (b) of this
section, an electric or telephone cooperative may

(9) become a member of other cooperatives, limited liability
companies, or corporations organized for anv lawful purno.se. or own

stock in them;

The purpose and function of this amendment arc to (1) clarify the existing power of an electric or
telephone to become a member of, or own stock in. other legal entities, and (2) expressly include
limited liability companies (which did not exist in Alaska until 1994) as a type of legal entity in
which a cooperative can become a member.

. Background.
A. Current powers of electric and telephone cooperatives.

As it currently exists, the Alaska Electric and Telephone Cooperative Act (AS 10.25) grants electric
and telephone cooperatives broad powers to conduct various activities. For example. AS 10.25.010
provides 14 various general powers of electric and telephone cooperatives. In addition to traditional
powers closely related to the provision of electric and telephone utility services, those powers
include the power to;

(9) become a member of other cooperatives or corporations or own
stock in them; [and]

(14) Jo and perform any oilier act and thing, and have and exercise
any other power which may he necessary, convenient, or appropriate
to accomplish the purpose for which the cooperative is organized.

AS 10.25.010(a).



In addition, AS 10.25.630 provides:

This chapter is complete in itself and is controlling. The provisions of
any other law of the state relating to the organization of a corporation,
except as provided in this chapter, do not apply to a cooperative
organized under this chapter. The enumeration of an object, purpose,
power, manner, method or thing does not exclude like or similar
objects, purposes, powers, manners, methods or things.

B. The current power to become members of, or own stock in, other legal entities.

As stated above, by statute, Alaska electric and telephone cooperatives, themselves, have the power
to engage in a broad range of activities. In addition, through AS 10.25.010(a)(9), as it is currently
written, electric and telephone cooperatives can also form subsidiary corporations or cooperatives
either through becoming a member of other cooperatives or corporations or by owning stock in
them. Ownership in acooperative, and often in a non-profit corporation, occurs through
“membership" in that entity. Ownership in a for-profit corporation occurs through ownership of

“stock" in the corporation.

The power to become a member of, or own stock in. another cooperative or corporation allows a
cooperative to own all or a portion of another legal entity that conducts activities separate from the
cooperative’s utility operations. Examples of this could include a cooperative purchasing stock in a
publicly traded corporation for investment purposes, or owning all of the stock or membership
interest of another corporation that performs services in which the cooperative is interested ot has
operational experience and expertise. For example, cooperatives often have wholly-owned
subsidiary corporations that provide educational services and scholarships to members of the
cooperative. In addition, some cooperatives form subsidiary corporations that separately provide
other types of services, including Internet and miscellaneous contracting services.

[1. The proposed amendment in HB 157 clarifies the power to become a member of, or
own stock in, other legal entities “organized for any lawful purpose.”

Again. AS 10.25.010(a)(9) already provides the power for an electric or telephone cooperative to
“become a member of other cooperatives or corporations or own stock in them." The statute does
not limit this power in any way, but there arc no published Alaska court decisions that have
addressed this power. In other states, however, courts have recently addressed challenges to the
power of electric cooperatives to own stock in for-profit subsidiaries. Typically, the issue has arisen
when an electric cooperative owns stock in a subsidiary corporation that sells propane gas to the
cooperative’s members. In those cases, competing paipane distributors have challenged the
cooperative’s power to own asubsidiary corporation whose activities extend beyond the narrow

activity of providing electric energy.

In recent decisions, courts in Alabama, Colorado, and Kentucky have held that an electric
cooperative has the power to own a subsidiary corporation that provides propane gas service.
However, courts in Georgia. Mississippi, and Texas have held that electric cooperatives cannot own
subsidiary corporations that provide services not associated the provision of electric energy.
Although the specific language of the particular cooperative statutes that were interpreted in those



cases vary in different ways from the language of the Alaska co-op statute, those cases could be
cited in the future to help interpret cooperative powers in Alaska.

Given these recent conflicting court decisions from other states, there is a concern that

AS 10.25.010(a)(0) could be misinterpreted in the future to infer an unintended and unstated
limitation on the power of a cooperative to become a member of, or own stock in, other legal
entities. That is, a litigant might attempt to argue that the statute should be interpreted to limit a
cooperative’s power to own a subsidiary to allow only ownership of entities that provide traditional
electric or telephone utility services. Although there is no such limitation in AS 10.25.010(a)(9) as
it currently exists, the uncertainty created by the conflicting court decisions makes it prudent to

clarify that AS 10.25.010(a)(9) imposes no such limitation.

HB 157 proposes to clarify AS 10.25.010(a)(9) by adding the clause “organized for any lawful
purpose.” As amended, AS 10.25.010(a)(9) would provide that an electric or telephone cooperative
may “ become a member of other cooperatives, limited liability companies, or corporations
organized for anv lawful purpose, or own stock in them;”. The addition of “organized for any
lawful purpose” will clarify that the power of a cooperative to own an interest in another entity is
not limited to only those entities that provide electric or telephone utility services.

This amendment simply preserves and clarifies the status quo with respect to cooperatives as they
provide diversified services with meaningful benefits to their members. Particularly in rural areas
of Alaska, co-op subsidiaries can fulfill important needs that are not directly associated with the
provision of traditional electric or telephone utility service and that arc, in many cases, requested by

local residents.

For example, in some rural areas, cost-effective and environmentally sound bulk fuel storage,
facilities maintenance, and delivery arc lacking. This is an activity in which rural electric
cooperatives have experience and expertise. Through membership or ownership interests in
subsidiary entities, electric cooperatives may be able to provide those types of services more safely

and at a lower cost than would otherwise occur.

Ihe othcrchange to AS 10.25.010(a)(9) proposed in HB 157 is the addition of “limited liability
companies" as a legal entity in which a cooperative may become a member. Limited liability
companies (LLCs) are arelatively new type of member-owned legal entity. They were first
recognized in Alaska in 1994 and arc codified in the Alaska Revised Limited Liability Company
Act, AS 10.50. LLCs did not exist when AS 10.25.010(a)(9) was adopted. However, LLCs arc
increasingly becoming preferred over corporations and cooperatives for many types of non-profit
and for-profit organizations, including subsidiaries. Even though LLCs are not prohibited by the
current statute, the addition of “limited liability companies” in 1IB 157 clarifies this by expressly
including LLCs as atype of legal entity in which an electric or telephone cooperative may become a

member.
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Anchorage Office

Rnior Road, Stc. 200
Anchorage, Alaska 99503
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Toll-free: 1-877-992 7322
Fax; (907) 561 55-17

Juneau Office

302C Assembly Building
211 Fourth Street
Juneau. Alaska 99801
I’hone: (907) -163-3636
Fax: (907) -163-3611
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1.6) A Resolution Supporting Legislative Action to Clarify the
Cooperative’s Ability to become the Full-Service Energy Provider in the
Communities that they Serve

Alaska’s electric cooperatives are increasingly receiving requests from their
members asking the cooperative to become the full-service energy supplier in
tie community, supplying not only electric energy but also home heating oil and
Other forms of energy. Recent court cases in other states (notably, Georgia,
Texas, and Mississippi) have called into question the ability of Alaska’s electric
cooperatives to form subsidiaries to respond to these member needs.

Alaska Power Association urges legislative action that would confirm Alaska’s
electric cooperatives’ ability to meet this need by amending AS 10.25.010(a),
Powers of electric or telephone cooperative, to include a new subsection to read:

(15) Become a member of or own stock in a corporation, limited liability
company or subsidiary, organized for a lawful purpose or purposes for which a
corporation or company may be organized.

\ppimctl 12 01 b> Ahi't.j 'ower Av.odution Board ul Dirvstor.x

I tit YmiM, | -tnine Ihtcuiu, Alaska l'usvci A ,sini.iimn



March 25. 2005

Legislators:

llie Bristol Bay Borough supports House Bill No. 157, expanding the powers given to

electric or telephone cooperatives. We feel it is important to provide as many avenues as

possible to reduce costs in rural Alaska. It will be impossible for rural Alaska to reduce
costs if we are forced to do business with the limited existing companies presently

providing services.

Ilouse Bill No. 157 will afford an opportunity for electric or telephone cooperatives to
work together to reduce costs, that until now remained fixed or on the increase.

THE BRISTOL BAY BOROUGH SUPPORTS HOUSE BILL 157 AND URGES THE
ALASKA STATE LEGISLATURE TO PASS THIS ACT.



ALASKA VILLAGE ELECTRIC COOPERATIVE, INC.

April 11, 2005

Rep. Tom Andersen, Chairman
Rep. Pete Kott, Vice Chairman
Members of the House Labor and Commerce Committee

Room 17, Capitol Building
Juneau, Alaska

Re. CSSSHB 157
Honorable Chairman and Committee Members:

I regret that | am unable to testify in person before your committee on the merits
of House Bill 157, clarifying the powers of electric cooperatives.

Please accept the attached written testimony supporting passage of this bill, with
which | urge you to pass this bill out of your committee and to the House floor for

consideration.

If any further information is needed, | am available at the address below, by email
at mkohler@avec org or by telephone at (907) 565-5531 at any time.

Thank you for your consideration.

Sincerely,

Meera Kohler
President & CEO

Attachment
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ALASKA VILLAGE ELECTRIC COOPERATIVE, INC.
ALASKA VILLAGE ELECTRIC COOPERATIVE, INC.
Support for Passage of HB 157
April 2005

HB 157 clarifies Alaska’s existing statute on electric cooperatives, allowing them
to establish subsidiaries or own stock in companies doing non-electric business
without fear of legal challenge. Such challenges have occurred in other states,
where some courts have ruled in favor of co-ops and some have ruled against.

HB 157 has been brought forward in response to members of electric
cooperatives who are asking their locally owned, not-for-profit company to utilize
the co-ops’ established management and administrative structure to provide
other essential community services such as heating oil in communities where
such services are not available, or where existing suppliers are preparing to exit

the market.

Objections are being raised, apparently by for-profit fuel transport interests, who
cite such issues as "a non-level playing field” and “subsidies such as the Power
Cost Equalization Program.” These are not legitimate concerns. The
cooperatives are not going to compete with the fuel transport companies. Any
subsidiary providing fuel or other services, whether owned in part by an electric
cooperative or not, would have to follow the same rules as any other company.

The issue of PCE is a non-issue. Any assets or operating costs that might be
used by an electric co-op in any non-electric-related business would be required,
by statute, to be separately accounted for under contract with the business. The
practical effect of this would be to reduce eligible cost for the PCE program and
would result potentially in lower PCE credits for our individual consumers. Our
consumers would therefore expect that reduced PCE to be offset by lower costs
for other essential goods and services that they would like their electric
cooperative to provide for them. In that case, our consumers would benefit and
the PCE program would also benefit.

It is indeed ironic that protests are emanating from the fuel transport industry -
the very industry that is currently engaged in a process to merge to transform the
current fuel oligopoly into a monopoly.

. AnchnniKi*, Alaska "W O T/liV . Iliom* (>07) WiMHIH « in Slau* (K0O) I7MNL1.H . Fax (U07)

ItoK(i



Testimony re CSSSHB 157, April 11, 2005
Page 2 of 2

In the pending buyout of Yukon Fuel by Crowley Maritime, which incidentally, the
utilities of Western Alaska have been fighting now for almost two years, the
parties have asserted that the fuel market is an open one that 'anyone can enter'
easily, While tne electric cooperatives are not planning to compete with Yukon
Fuel or Crow(ey Marine, they do want to have the ability to help form companies
that can pro\ ide other services in communities that desperately need them.
AVEC and its consumer-members 'hroughout our 52 villages strongly support HB
157 and urge the House Labor & Commerce Committee to advance this bill
without delay.
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Josh Applebee

From: Tom Bolen [tbolen@nwabor.org]
Sent: Tuesday, April 12, 2005 10:08 AM
To: Rep. Tom Anderson

Subject: House Bill 157

Dear Rep. Anderson,

I feel compelled to follow my testimony yesterday afternoon before your committee with
this email for several reasons. First, because | was the last to testify, || was very
frustrated and didn"t really deliver the concise message | had hope to deliver on behalf
of the Northwest Arctic Borough.

Second, 1 took exception to many things said by the fuel
want to step out and take a strong adversarial position with them in
that we still have yet to go out for this years annual fuel bid.

companies present, but did not
light of the fact

The important points regarding this bill are as follows:

fcl Weare not writing new law, we are only attempting to clarifyexisting law.
| Inour area, Crowley DOES have a monopoly, and they are not the niceguys they
portray themselves to be. They make a
"muge profit on our region, and thatprofit is at theexpense of all fuel
consumers inour Borough. IfT Crowley was doing such
a great job, and their margins were soslim, wewouldn"t belooking for

another business model to lower the cost of fuels.
The reason that Yukon, and Delta Western do not routinely compete with

Crowley in our region IS because Crowley has a
nonpoly with regard to logistics and infrastructure.
Crowley recently attempted to ensure ar.dstrengthened 1its monopoly
in its attempted merger with Yukon Fuel. Fortunately fo: us. this merger
did not take place.
13 The passage of HB 157 will NOT cause electric coops all

into the fuel business, as the fuel
companies suggest. It will only happen on a limited basis, where

cooperative boards see a need and financial viability.
There is aboslutely no need for any of us to have to explainwhere tho

capitalfinancing for this business expansion will

across the state to go

come from. If the financing is available and legal, jr.d the boards <:
ccops are willing, then fuel coops will emerge; if not,
they won"t. Fuel companies are frightened because they are as to

lose their 'gravy."
04 Cooperatives are NOT against the
business model, and the market may well
determine that they will eventually displace "for Proti"*

law, or jJr._-Amercian; thev ore another viable

fuelenterprises in come ares of rural Alaska
«5 In our case in Northwest Arctic, 1itis ourdesire to createa cooperativewhose
members will be bulk fuel operators including
municipal city govornr r.ta, electric coops IAYEC). the school district,

tribal governments, and indvpvdent operators.
The Coop would supply the lowest cost wholesale fuexs t

who would either consume it, or retail it to the

*k* /> < /.1vies,

public. Village level enterprise would ctr.t.sue unchanged, except that
fuels would cost. less. We would not have
individual residents as members. Kotzebue EI- -tr.c, an existing

electric Coop ir. Kotzebue, has the caoacitv to form a
subsidiary that would bo this “Fuel Coop.*

0“ Passage of .MB 157 would dissuade fuel companion from aggressively
challenging the creation of such enterprises xn order
to protect their profits. A Northwest Arctic Bulk Fuel
working group approached Crowley with an tier to purchase their
Kotzebue Tank Farm sevi-ral years ago. It was our perce; ei"»n ?» an
international maritime company winch owned only
three tank farms in the world might bo willing to sell, on.ee tank lain::

1


mailto:tbolen@nwabor.org
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comprised such a minor part of 1its corporate
activity. Crowley responded by cutting off discussions and then began
building a brand new tank farm in Bethel. So much
for slim margins.

The Northwest Arctic Borough urges passage of HB 157, as it will be an important tool for
us in our battle to lower the cost of living for residents in our region of rural Alaska.

Thank you for the opportunity to comment on this important issue.

Tom Bolen

Public Services Director
Acting Mayor

Northwest /Arctic Borough
(90°M 442 2500 ext 112
Fax (907) <542 2930
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Bristol Alliance Fuels, LLC

4141 B Street, Suite 207

P.O. Box 112105. Anchorage, AK 99511
Phone: (907)222-2828

Fax: (907)222-1418

April 7, 2005

Representative Anderson
House “abor and Commerce Committee
State Capitol, Room 408
Juneau, AK 99801-1182

Via: Facsimile (907)465-2418
Re: Alaska House Bill 157(HB 157)

Dear Representative Anderson:

I would like to go on the record as opposed to Alaska | ouse Bill 157. There is «
tremendous infrastructure that has been invested in and assembled by many private
entities thrr ughout the Stale of Alaska for the purpose f providing fuel products to the
residents of Alaska. Your bill provides an unfair advun age to electric utilities, including
publicly funded or subsidized electric utilities to provid : this service in competition with

private industry.

There nrc currently 117 Motor Fuel Qualified Dealers li ensed by the State of Alaska.
some ofwhich are operators with multiple tank farm sit :s, Bristol Alliance Fuels is just
one dealer with a single site located in Dillingham. Di| ngham also has another local
dealer. Delta Western, Inc. While | cannot speak for Di ta or any other dealer in the
stale, Tcan say that our operation alone requires invests und operating capital ofover
$10 million. After investing 20 years building our cnterpirise, | resent the effort to thwart
the free mrrkct system that encourages: uch initiative, here must be oilier ways to
address the high costs of energy delivery in the State of Maska.

This bill will result in an even greater imbalance in the ft-ice of energy products especially
in rural areas. Not everyone will be able to take advantube of this service and those that are
left lo he supplied by private industry will he called upoi to support an infrastructure
requiring even higher margins to cany the related costs <f such investments. In many
communities, your bill will result in higher fuel costs for those who can least afford it.

lhe Institute of Social and Economic Research previous investigated this particular
idea for the onetime Western Alaska Fuel Cooperative, | i cued in Dillingham, Alaska,
Jhc ultimate end of years of efforts and the explicit assis ancc of the City government as
well us the investigation by the local electric utility, Nusjl ngak Electric Cooperative,
found the effort was not practical. Why? Fundamental 1>, because there were already two
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fuel companies in Dillingham. A fuel cooperative wetuld not be economically feasible if
required lo stund on its own merits in adivided and marketplace. There may be
communities so small with no fuel delivery system in|place where a waiver of current
restrictions placed on electric utilities might apply, In :a blanket approach that
encourages subsidies and movement away from entre jrencurial effort is not the way.

While | appreciate that fuel is an essential commodity and fuel prices arc a significant
factor in the costs of living and doing business in Ala ka, especially rural areas, HB 157
docs not address the underlying problems that impart the costs of energy in today’s

global economy.

Again. Bristol Alliance Fuels is opposed to this legisl ilion as it is written. Publicly
funded or subsidized electric utilities should not com] ete with private industry and have
nu business doing so. I would be happy to help explo C what other methods might be
employed to address the high costs of energy delivery especially in rural Alaska.

Sincerely yours,

Robert B
Preside”
BristoyAlliunce Fuels. 1LC

Cc: Representative Kott
Representative LcDoux
Representative Lynn
Representative Rokeberg
Representative Crawford
Representative Guitenberg
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April 7,2005
Subject: Hoove Bill 137

Dear Representative Harris:

Scrviro Oil  Gas, Inc, has been privileged to do business in Alaska since 1975. Over the yean,
we hive grown our business to indude branch off5  in Glcnnallen, Vftidez, Delta Junction,
Fairbanks, Talkwtna, wavlit, Palmer and Anchorage. Wc provide work for 120 Alaskans in
jobs that provide good compensation and benefits for them and their families. We are writing to
oxor< ss our concerns about the referenced bill now before the House Labor & Commerce
Committee,

Among other chan(};es, this bill would amend existinP law to allow electric cooperatives,
indudmg publidy funded or subsidized non profit electric cooperative*, to commerdnJly sell
fuel to consumers, buiineases and other entities. HB 157 would onablo competition between the
electric cooperatives and local fuel retailers, many of which are local corporations and private
individuals, directly impacting the economy in rural Alaska. Service Oil & Gas, Inc., along with
other private companies in tho fuel distribution and salei business in Alaska, are opposed to this
legislation.

HB 157 a5 written would f)ermit publid, funded or subsidized non-profit electric cooperatives to
compete with the essential service* now being provided throughout Alaska by private enterprise
We ftilly appreciate that flicl prices have recently reached historically high lovola. Wo

recognize the direct impact this has on the con of living and the exist of doing business.

particularly in many rural Ala»!c» communities. 11B 157 would not change these dynamics nor
does it addxces tho fiindamental fact that fbcl is a basic commodity driven by global, regional and
local fixe market fuiccs.

We respectfu_IIV request that you thoroufghg weigh the public policy imi)_lications of this
proposed legislation We trust you will find that the broad legislative tolief proposed InHB 157
Is inappropriate where viable, sustainable private cntaptisc fud suppliers arc providing valuable
and needed services to the general public.

Sincerely,

ra oai Ic7, A*r*vt Hi @ mchwiwwi W vioume. @~ K@ rhone; P*or>» S-««i o twe (Wrj asso/is o wwv..xivtor)lex"
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Yukon Fuel Company
April 7, 2005
Subject: Alaska House Bill 157 (HB 157)

Dear Representative Tom Anderson:

Yukon Fuel Company has been privileged to do business in Alaska throughout the
years. We are writing to express our concerns about the referenced bill now before the

House Labor & Commerce Committee.

Among other changes, this bill would amend existing law to allow electric cooperatives,
including publicly funded or subsidized non-profit electric cooperatives, to commercially
sell fuel to consumers, businesses and other entities, HB 157 would enable competition
between the electric cooperatives and local fuel retailers, many of which are local
corporations and private individuals, directly impacting the economy in rural Alaska.
Yukon Fuel Company, along with other private companies in the fuel distribution and
sales business in Alaska, is opposed to this legislation

HB 157 as written would permit publicly funded or subsidized non-profit electric
cooperatives to compete with the essential services now being provided throughout
Alaska by private enterprise. We fully appreciate that fuel prices have recently reached
historically high levels. We also recognize the direct impact this has on the cost of living
and the cost of doing business, particularly in many rural Alaska communities. HB 157
would not change these dynamics nor does it address the fundamental fact that fuel is a
basic commodity driven by global, regional and local free market forces.

Yukon Fuel Company respectfully requests that you thoroughly wcign the public policy
implications of this proposed legislation. We trust you will find that the broad legislative
relief proposed in HB 157 is inappropriate where viable, sustamaole private enterprise
fuel suppliers are providing valuable and needed services to the general public

Mark Smith

President

907 7/7 5505

msmith@ yukonfue! com

7911 S«ndlc*pPod Flae~ suite [iTO  "* VillhUmjr . Alj*Fa et 17

od7 77 * fl1111 e i "o .0 1 n> <« Wecb>lk »»« >ukiiiluil «iiin
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CROWLEY

The Honorable Tom Anderson

Chair, House Labor & Commerce Committee
State Capitol, Room 408

Juneau, AK 99801-1182

Fax: 907-465-2418

Apr-07-2005 01:04pm

April 7, 2005

Subject: Alaska House Bill 157 (HB 157)

Dear Representative Anderson:

Crowley Marine Services, Inc. has been privileged to do business In Alaska since
1953. We are writing to express our concerns about the referenced bill now
before the House Labor & Commerce Committee.

Among other changes, this bill would amend existing law to allow electric
cooperatives, including publicly funded or subsidized non-profit electric
cooperatives, to commercially sell fuel to consumers, businesses and other
entities. Crowley, along with other private companies in the fuel distribution and
sales business in Alaska, is opposed to this legislation. HB 157 as written would
permit publicly funded or subsidized non-profit electric cooperatives to compete
with the essential services now being provided throughout Alaska by private
enterprise. We fully appreciate that fuel prices have recently reached historically
high levels. We also recognize the direct impact this has on the cost of living and
the cost of doing business, particularly in many rural Alaska communities. HB
157 would not change these dynamics nor does it address the fundamental fact
that fuel Is a basic commodity driven by global, regional and local froo market

forces.

Crowley respectfully requests that you thoroughly weigh the public policy
implications of this proposed legislation. We trust you ..ill find that the broad
legislative relief proposed in HB 157 is Inappropriate where viable, sustainable
private enterprise fuel suppliers are providing valuable and needed services to

the general public.

Yours very truly,

M. Bruce Darto

Vice President & General Manager
Petroleum Services

206.332.8081

bruco.barto@ crowlev.com
ity
;m>v~Kelservices, inc.

1102 SW MAfZIACI IUSCTTS SFA]q bEA'W ASIINGTON . 00134 + 206.322.0000
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Honorable Thomas Anderson
Chair

Committee on Labor & Commerce
House of Representatives
Alaska State Legislature
Juneau, Alaska

Re: CSHB 157
For many years, | have represented Mr. Mark Steer, doinc
ousiness as Twin Cities Fuel, a retail supplier of petroleum
products in Lower Kalskag, AJaska.

Mr. Steer spent the bulk of his years as a public schocl

educator teaching 1in Lower Kalskag. He was active 1in the
community and was, fora time, a member of the Lower Kalskag City
Council. In addition, he founded, and still operates, the fuel
supply business known as Twin Cities Fuel. Last year, Mr. Steer

retired as a public school teacher.

Last week, Mr. Steer, whose primary residence 1is now in
Nebraska, but who retains a home in Lower Kalskag, wa3 made aware
by word-of-mouth from his fuel wholesaler of the existence ol the
pending bill, House Bill 157. On Friday, April 8, Mr. Steer
asked me to perforin some research about the measure, and 1
learned later that day of today"s scheduled telephonic hearing.

I believe that there is background of which members of the
Legislature may not be Tfully aware.

For example, ir. Lower Kalskag and itsadjacent community,
Upper Kalskag, a significant federally-funded investment ol
approximately $4,800,000 1in the 1infrastructure for vrural bulk
fuelstorage and delivery has been made through the Denali

Commi ssion.

We understand that the Alaska Vil.age Electric Cooperative.
Inc. ("AVEC") contributed approximately $200,000 *o the total
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JOSEPHSON & ASSOCIATES, P.C.

ATTORNEYS AT LAW

Honorable Thomas Anderson, Chair Page 2

project, and AVEC obtained fuel tanks, ostensibly as pare of its
program for upgrading the rural electrical power system.

Twin Cities Fuel and its local competitor, Morgan Fuels of

Upper Kalskag, were invited to lease storage and ancillary
facilities in the consolidated campus so funded and iocated in
Upper Kalskag. There 1is no subsidy in the lease arrangements,

the terms of v/hich were carefully constructed to meet anticipated
operation, maintenance and replacement expenses for the prudent
management of the leased premises.

When the Denali Commission®s participation first became a
topic of public discussion, a very sensitive issue for Mr. Steer
and other private sector small businessmen and small
businesswomen was whether Tfederal money would be used to upset
the existing market share balance among Tfuel suppliers.

The Denali Commission®s Investment Policy promulgated in
March 2003, of which a copy 1is attached, contained explicit
assurances that no retail supplier would be adversely affected,
without his or her consent, as a result of Denali Commission
funding. The language of the policy could hardly be more clear:

"The existing market share balance among retail

fuel suppliers within a community may be-
significantly altered as a result ot a Denali
Commission funding only if all of the affected
retail fuel suppliers currently operating in

the community agree to it or if such alteration is
deemed necessary tc facilitate competitive
conditions 1in tho community."

Attachment, page 3.

Furthermore, 1 received o letter dated June 7, 2004, from
AVEC counsel in Anchorage which, in pertinent part, assured my

client:

““. . . AVEC has nc interest in absorbing Twin

Cities Fuel. AVEC 1is not in the retail or w lolcsole
fuel business. AVEC purchases and store:; fuel for
use* in generating electricity, not for resale to

others.”

Mr. Chairman, Twin Cities Fuel and its owner are deeply
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concerned lest legislation which would allow AVEC to provide fuel
on a retail basis in Upper Kalskag and Lower Kalskag (as well as
elsewhere) would not only significantly alter the competitive
balance but would likely destroy the existing local retailers who

now compete. It could well be that retailers in other
communities are presently unaware of this impending threat and,
were they to be aware, would express their own, similar,
concerns.

In this regard, | express the hope that the Legislature will
go to great lengths to notify all existing fuel suppliers, both
retailers and wholesalers, of the pendency of CSHB 157 and
solicit any comments they may have.

These are individuals who, Ulike Hr. Steer, have invested
their own resources, time and labor as venturing small ousint .
operators, without public subsidy, 1in the time-honored American
free enterprise way. My client believes that the proposition
that state law might now, for the first time, permit
cooperatives, heretofore barred from retail sales, to compete
with local, private sector, retailers presents a very grave

prospect for these small Dbusinesses. The cooperatives, of
course, wouid enjoy certain tax advantages denied to the private
sector retailers. In contexts such as the villages of Lower

Kalskag and Upper Kalskag, a cooperative®s retail activity would
upset the competitive balance in a way that 1is wholly at odds
with the written policy of the Denali Commission, the principal
funding source for bulk fuel storage upgrades. Moreover, AVEC's
exercise of the authority contemplated 1ir. CSHB 157, at least in
Lower Kalskag and Upper Kalskag, would be <contrary to the
assurances Mr. Steer received from AVEC counsel last June.

Furvhermore, even if AVEC were not to exercise tne authority
to conduct retail sales in Lower Kalskag and Upper Kalskag, so as
to adhere to 1its past assurance, Twin Cities Fuel would still
have profound effect upon the company®s ability to purchase fuet
from wholesale sources now serving rural Alaska. This 1is a
concern that | cannot address in a few hours of available
consideration, but 1 would ask that tlie Legislature explore how
and whether the passage of CSHB 157 might affect the availability
of fuel to tlie retailers who now serve rural Alaska.

Thank you, Mr. Chairman, on behalf of Mr. Steer, for your
study of these concerns as the Committee on Labor and Commerce
considers CSHB 157. 1 am sending a copy of this correspondence
to your committee colleagues as well, for their ready reference.
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I would appreciate having this letter incorporated into the
committee'd records as written testimony with regard to CSHB 157,

since | am unable to be present personally at this afternoon®s
hearing. IT and when the hearing is carried over to another day,
I would appreciate notification so that 1 could plan to be
present.

With best wishes to you and your colleagues for a successful
conclusion to the current legislative session, 1 am

Sincerely yours,

Joe P. Josephson
Attorney for Twin Cities Fuels.

cc: Honorable Gabrielle LeDoux
Honorable Pete Kott
Honorable Norm Rokeberg
Honorable Harry Crawford
Honorable David Guttenberg
The Denali Commission
Mr. Mark Steer
John Andrew Leman, Hsquiic

Attachment: Copy of Denali Commission Investment Policy



Apr 11 05 09:21a Josephson 8 Associates C907)27G-0155
. AUG/I7/2004/TUE 12:34 AV . 003

Dtaili Comminion
510 L Street, Suite 410
Anchorjft, AK 99501

907.271.1414 tel

907.271.1415 /or
888-480 4321 tollfree

Private Enterprise Policy
April 30, 2003
1. Objective

The purpose of this policy ia lo establish guidelines for infroslructurc projects where private
enterprise is involved

2. General Policy

Economic development is a part of the mission of the Denali Commission. However, economic
development is primarily a function of private enterprise. A fundamental prerequisite of
economic development is basic sustainable public infrastructure such as transportation, sanitation
facilities, energy and healthcare. Another important consideration is that for private enterprise to
function efficiently a market large enough to support competition is necessary. When the
necessary prerequisites are in place for the market to function efficiently, pnvate enterprise tends

to drive costs down turd quality of service up.

Howcvn. in the- vmallAsoLatcd communities of Alaska, the market docs not function efficiently
or ones not functi in at all. Frequently Ihe needed public infrastructure is not in place and the
mar:« size is ;nji ffrcicnt to support the competition necessary to encourage efficient market
dynamics, Tlu* lact does not lessen the need for basic services like health care, lights, hea' and
santta’ion. Hie challenge is to harness the forces of pnvate enlcrpnse where they exist to provide
needed servicer- at an affordable price. Wficic private cnteipiisc is inadequate or non-existent to
nchievc L is purpose, considaatiun must be given to providing these services through Other

means.

3. Geotrsl Provisions

The Denali Commission will embrace and support, in appropnulc ways, private ailerpnsc where
it is functioning or can function efficiently and adequately to meet the needs of all members of
the local community, The Commission will not suppoit the ivpliccuicnl of ot new structures for
apublicly funded scivicc lo compete with services delivered by private enterprise U long its

those services are:

I. Accessible to all members ofa community including tempoimy members,
Reasonably priced when compared to comparable communities;
3. Predictably available and sustainable for the long icjin
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All proposals for new or upgraded infrastructure facilities to be funded with Denali Commission
filnds shall, be evaluated on the basis of public benefits resulting from the project. A proposal for
funding may be approved where the facility is or will be owned, operated, and/or maintained by
private entities only if there is found to be a direct and substantial public benefit from the. project.

Facilities funded in whole or in part by tlie Denali Commission may not be sold, leased, sub-
leased, or interest otherwise assigned without the express approval of the Denali Commission or
its successor agency. Inany event, the facility shall continue to provide the originally intended
public benefit until such time as that public need no longer exists or until the serviceable life of
lie facility has expired.

Funding decisions must take into account existing private enterprise in the community. Funding
should not generally be used lo create new or additional competition with existing private
enterprise in the community. However in cases where an unregulated monopolistic or other wise
inefficient condition exist in which current services are not available at fair and reasonable roles
the Commission, after appropriate consultation, nay consider funding projects that would
conUibute to more competitive rates.

4. Provisions Specific to Health Care

The Denali Commission seeks to suppon health care facilities in amanner which improves
access to quality, affordable licalth services, be it by a private entity or a publicly funded one
The Denali Commission docs not seek to CTcate or enhance competition in an inefficient market
In this scenario, an inefficient market is one that cannot support two mutually exclusive health
care providers. Given the economic fragility of rural health care systems, Denali Commission
funding for health care facilities will be deployed in a manner which encourages a cooperative
and collaborative Arrangement for the health benefit of the community in question, and improves
the sustainability of the overall care delivery system for that population Denali Commission
health facility funding supports systems that ensure access to carc for everyone regardless of
ability to pay. Itis expected that a system that is exclusively pnvate in rural Alaska will not be
able to meet that criteria. Thus, some integration of public and private provider entities will
likely be required in area? where any private provider system currently exists

5, Provi»ion> Specific to .Bulk Fuel Storage

The developer of any hulk fuel storage consolidation project funded uo whole or in part by Denali
Commission funds wall consult with all retail el supplier; within a community in tlie course ol
developing tlie project’s concepiuul design to ensure that their interests arc understood and, to
the extent feasible, dealt with in the course of conceptual design.
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Tlie existing market share balance among retail fuel suppliers within a community may be
significantly altered as a result of a Denali Commission funding only <(all of the Hffccted retail
fuel suppliers currently operating in tlie community agree to it or if such alteration is deemed
necessary' to facilitate competitive conditions in the community. Foreach type of fuel, the
existing market share for a retail fuel supplier is defined as that supplier’s existing in scrvice
storage capacity as a percentage ofthe total gallons of existing in-servicc storage capacity for all

retail fuel suppliers in the community.

Where multiple retail fuel suppliers arc involved in a pioject, comparable levels of investment in
project costs (based on market share) will be sought from each participating retail fuel supplier in
the community, whether public or private.

Denali Commission funds may be used to upgjade or replace fvd storage facilities owned by
private sector retail fuel suppliers ifthere is determined to be significant public benefit.
[lowevet, to ensure that long term project benefits flow through to the public, such new or
improved fuel storage and dispensing facilities will generally be owned by a local government
entity which may lease the facilities to the private sector fuel supplier at a nominal cost or
contract with the private sector fuel supplier for facility operation. Tlie term of such lease or
contract will be for (lie life of the assets, and is not trMisfen»ble ns an asset of the leaseholder
without expicss written approval of the Denali Commission or its successor agency.

5. Implementation
Dcnalr Commission partners will have full responsibility for implementing tiiis policy. The

Denali Commission will monitor to ensure satisfactory implementation. This policy' may be
modified or waived only by agreement of the Denali Commission ChiefofStaiT if it is determine

that modification ot waiver is in the public interest,

6. Appeals Process

Any decisions of the Chief of Staff may appealed to fns’ tu tlie Federal Co-chair and if deemed
necessary to the full Commission

D..nLu 2003
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ERRATUM

April 11, 2005

To: Members of the House Committee on Labor & Commerce
House of Representatives
Juneau, Alaska

Re: CSHB 157

Lear Members:

On page 3, in the fourth paragraph on the page, a
sentence clause erroneously read in part: " . .Twin Cities
Fuel would have profound effect upon the company®s ability to
purchase fuel from wholesale so.urces now sex.vino rural
Alaska."

The sentence clause should have read as follows, and 1
apologize for the error:

. .Twin Cities Fuel would foresee (HAVF) profound
effect upon the company®"s ability to purchase fuel from
wholesale sources now serving rural Alaska."

With best wishes, 1| am

Joe ?. Josephson



FISCAL NOTE

STATE OF ALASKA Fiscal Note Numbor: 1
2005 LEGISLATIVE SESSION Bill Version: CSSSHB 157(CRA)
(H) Publish Date: 4/5/05

Revision Date/Time (Note if correction): Dept. Affected: Commerce

Title Electric/Telephone Co-o0ps ‘rdu Regulatory Commission of Alaska (399)
and Other Entities Component Regulatory Commission of Alaska

Sponsor Anderson

Requester House Community & Regional Affairs Component No. 2417

Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2006 FY 2007 FY 2008 FY 2009 FY 2010 FY 2011
Personal Services
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous
TOTAL OPERATING 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES

CHANGE IN REVENUES (
FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts
1003 GF Match

1004 GF

1005 GF/Program Receipts
1037 GF/Mental Health

Other (Specify Type-Do not abbreviate)
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

0.0 0.0

Estimate of any current yoar (FY2005) cost: 00
Mark this box (X) if funding for this bill is included in the Governor's FY 2006 budget proposal:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS:  (Attach a separate papo it necessaty)
This bill adds "limited liability company" to th list of entities of which an electric or telephone cooperative

can become a member; the other two entities on the list are cooperatives and corporations. This
legislation has no fiscal impact on tho operations of the agency.

Prepared by:  Kale Giard. Chairman Phono 907.27G.G222
Division Regulatory Commission uf Alaska Dato/Timo 3/21/05 4:00 PM
Approvod hy:  Edgar Blatchford. Commissioner Date 3/21/2005
Agency Commerce. Community, and Economic Dovolopmont

Pago 1 of |



FISCAL NOTE

STATE OF ALASKA Fiscal Note Number:

2005 LEGISLATIVE SESSION Bill Version: CSSSHB 157(L&C)
(H) Publish Dale: 4/26/05

Revision Dale/Time (Nolo if correction): Dept. Alfoclcd: Revenue 04

Title Elcc/Phone Coop & Other Entities [RDU Tax and Treasury
Component Tax

Sponsor Rep. Andersor. Thomas

Requester (H)CRA Component No. 2476

Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include inflation unloss otherwise noted below.
OPERATING EXPENDITURES FYiuOG FY 2007 FY 2008 FY 2009 FY 2010 FY 2011

Personal Services
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous
TOTAL OPERATING

|CAPITAL EXPENDITURES

ICHANGE IN REVENUES ( ) * * * 1 * *
FUND SOURCE (Thousands of Dollars)
1002 Fi oral Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Menlal Health
Other (Spocilv Typo-Do not abbrcviato)
TOTAL « : ’ . 9 g
Estimate of any current year (FY2005) cost: 00
Check this box (X) if funding for this bill is included m the Governor's FY 2006 budget proposal: |
POSITIONS
Full-time
Part-time
Temporary

ANALYSIS:  {Attach a wpotalapogitttvpco

*See page 2

Proparod by:  Chuck Harlamert Phono 405-2320
Division Tax Oivision Date'l-mo 4/S054 34 PM
Approved by  Tom Boutin. Deputy Ccnirn -.Mcn.-r Ooto 4 57005
Agency Revenue

Page 1lof.2
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FISCAL NOTE i 2

STATE OF ALASKA BILL NO. csssHB )s7(L&C)
2005 LEGISLATIVE SESSION

ANALYSIS CONTINUATIOL.
Wo riro unoblo lo ostimato (ho rcvenuo impact, t(any, ol 1ho hill.

AS 1,725 540(b) exempts telophono and electric cooporalivus fromall slate laxc-s other than tho cooperative tax under AS
10 25 550 or .555 Wo do not boliuvo that this exclusion is intended to ivoid requirements tor collection or romittanco of taxes on

their members or other customers

Nov section AS 10 25 020(8) specifics that cooperatives may own, in “hole or in part, LLCs or corporations organised for any
lawful purpose. Rovcnuo does not have tho expertise to opino whether the bill clarifies existing law or eslablishes new rights tor tho
cooperatives 7o (he extent that thu octwtios of these LLCs or corporations are attributed to ttie cooperative and not taxed as a
separate entity, tho cooperatives' lax exemption will smjlter the LLC/Corporato activity (rom stato taxation. Tho activity thus
shottorod from tax would be limited to tlio portion ot tho LLC/Corpornlion's activity that is attributed to a cooperative

Excise, ad valorem, and property taxes are imposed at tho entity level and are not attnbutod lo the owners ol tho entity Iho LLC or
corporation will pay any appLcablo motor fuoi tax. proporty tax, local sales tax, or other non-income taxes Thcreforo. tho
arrangement allowed under the bill will nol avoid these taxes.

Ineonl I income taxos aro commonly attributed to thu owner of thu opc, atmg ei.My instead of the entity itsell An LLC that is
either a smglo member LLC (owned wholly by the cooperative) or a mulu-momber LLC that elects to bo tioatod 0s a partnership (or
tax purposes. Iho income of the ILC will bo allnbuled lo 10 owners Tho LLC’s activity will not bo subject to corporate income
taxes to tho oxtonl that tho incomo is allocated lo a cooperative Thus, tl.o income of a smglo member LLC owned Ly a
cooperative, ard It.u cooperatives' share of Iho incomo of a multi-member LLC electing partnership troatment. will ho sholtcrod from

stato corpcrato nut incomo ta*

This same loophole’, that of shottonng income through aitiibulion to an exompt entity, is used by th' majority of busmossos
operating m tlie stato  Every S-corporaLon and every partnership or LLC electing partnership Iroatmunt and having individual

partnors/mcmbors achieve « tho same result under Alaska law

Nov srei.cn AS 1025 070(9) authon/os cooperatives to sell fuel that is not needed to generate oiectn: energy Wo believe that
the stale lax uxompticn for cooperatives d_- . not extend to e*cuso cooperatives from collection and rof ortmg ruquiiomonts
applicable to doalots of motor fuel Cooperatives could expunnnco financial hardship il they fail lo coliuct lax on sales ol taxable
fuel and are later forcjd to pay tho uncollected ax along with any mteiost owing We recommend that th committee consider
adding languogo to danfy tho cooperatives' obligation tocoi'oc' andremt motor fuel tax 0s ndojtcr under AS-S3-10010

Poljo_2 of 2



Alaska State Legislature

House of Representatives

Stale Capitol

OITichl Business
Junvuu.AK 99801-1182

SPONSOR STATEMENT FOR HIJ 157
BY: Representative Tom Anderson

members of or own stork in other entities.'*

include the ability to become a member of other cooperatives or corporations or own stock in
them and to do and perform any other act and thing, and have and exercise any other power
which may be neccssarv, convenient, or appropriate lo accomplish the purpose for which the

cooperative is organized.

These powers allow the formation of subsidiary corporations or cooperatives in which a
cnope'-'tive can own all or a portion of another legal entity that conducts activities separate from
the cooperative's utility operations. For example, some cooperatives provide internet or cable

television services.

Recent coutt decisions in Georgia. Mississippi and Texas have called into question a
cooperative's ability to own subsidiary corporations. While the statutes in those states are
different from those here in Alaska, there is a concern that those cases could he used in the future

to help interpret Alaska's laws.

111 157 proposes to clarify AS 10.25.<)KMa)(*>> to make clear that a cooperative utility may own
an interest in another entity that does not provide electric or telephone utility services. This
amendment simply preserves and clarifies Ihe current statutes which allow cooperatives to

provide added benefits to their members.

For example, in some iur.il areas, cost-effective and environmentally sound hulk fuel storage,
facilities maintenance and delivery are lacking. Tins is an activity in which rural electric utilities
have Useful expertise, Through membership or ownership in interests in subsidiary entities,
electiie cooperatives may b able to provide those types of services more safely and al a lower

cost than would otherwise occur.

Ihe second change made in IIM 157 is the addition ot "limited liability company" to the list ol
| united liability companies

entities a cooperative may become a member ol or own stock in.
| hey were lust recognized in

(1.1.Cs) are arelatively new type ot mcmbci owned legal entity.

March IS. :(N.S SSI 111 157 M 1.S t >5(0/1-



Anderson HB 157 Sponsor Statement Page
Alaska in 1994 and did not exist when AS 10.25.010(a)(9) was enacted. LLCs are increasingly
becoming preferred over corporations and cooperatives for many non-profit and for-profit
organizations, including subsidiaries. Although LLCs are not specifically prohibited in the
statutes, the addition made by HB 157 clarifies this by expressly including LLCs as an
acceptable legal entity a cooperative may become a member or own stock in.

This bill is necessary and important to preserve the intent of existing statutes. | urge your
support for this legislation.
Mutch 15. 2005  SSI 11t 157 21L.S05fi2VI-





