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FISCAL NOTE

e ELLIGAR session \ﬁl\gﬁ:w : %ﬁ@“

Revision Date/Time (Note if correction): Dept. Affected]

Title Claims Against the Stale BRU Alaska Court System
Component Trial Courts

Sponsor Representative Kelly

Requester Component No. 768

Expenditures/Revenues (Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted belcw.

OPERATING EXPENDITURES FY moo FY 2007 FY 2008 FY 2009 FY 2010 FY 2011

Personal Services

Travel

Contractual (160) (160) (16.0) (16.0) (16.0) (16.0)

Supplies

Equipment

Land & Structures
Grants & Claims

Miscellaneous

TOTAL OPERATING (10.0) (16.0) (1G.0) (16.0) (16.0) (16.0)

CAPITAL EXPENDITURES

CHANGE IN REVENUES (

FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts
1003 GF Match

1004 GF

1005 GF/Prograrn Receipts
1037 GF/Mental Health

Other (Specify Typo-Do not nbbteu.Un)
TOTAL (15.0) (16.0) (16.0) (16.0) (16.0) (10 0)

(160) C00) (160) (16.0) (16.0) C60)

Estimate of any current year (FY2005) cost: 00
Mark this box (X) if funding for this bill is included in the Governor's FY 200G budget proposal:

POSITIONS
Full-time

Part-time .
Tc-mporary

ANALYSIS: (AH.icll a ivp,v.ilc jigvilin ry)
House* Bill 103 would require that claims against the stale be tried by a court without a jury. Court tecords
and information from the Department of Law show that over the past five years there have been an
average of roughly four jury trials a year where the state was a defendant. Court records also show that the
average jury trial costs the court 54,000 in jury fees, travel, meals and lodging This fiscal note reflects the
average yearly jury costs that would be saved by passage of tivs hill

Prepared by: Douglas Wooliw-r. Admui.str.i!-vo Attorney Phone 463-4/50
Division Alaska Court System Date/Time 3/2/05 3 56 PM
Approved by. Doug IVnultvur for Stephan aCi if. Artnnnislralivi* Dui-cl ' [hte UE
Agency A'jsK Court System
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FISCAL NOTE

306 ESLATIVE sesson %eg? e

3/4/05
Revision Dale/Time (Note if correction): Dept. Affected LAW
Title "An Act requiring an actionable claim against ‘RDU CIVIL
the state to be tried without a jury.' Component Torts & Workers' Compensation.
Sponsor Representative Kelly Labor 8 State Adairs
Requester House State Adairs Component No.

Expenditures/Revenues (Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted below

OPERATING EXPENDITURES FY 200G FY 2007 FY 2008 FY 2009 FY 2010 FY 2011
Personal Services [ R ) J [T ) ] J
Travel G ) G I G- ) G ) G ) G- )
Contractual (O ) E— ) (v ) | (R ) G ) E— )
Supplies [ ) o ) (e ) o ) (e ) (e )
Equipment [ — | [ ) [ ) G ) o ) R )
Land 8 Structures
Grants 8 Claims
Miscellaneous

TOTAL OPERATING [ ) [ C— ) G ) [ C— ) [C— ) [— )

CAPITAL EXPENDITURES

CHANGE IN REVENUES (

FUND SOURCE

1002 Federal Receipts
1003 GF Match

1004 GF [ — | Lo 1 P~ ) [ )
1005 GF, Program Receipts

1037 GF/Mental Health

Other (Specify Tvpe--Do mil abbreviate)

TOTAL o ) o ) L ) [C— ) I G ) (s |
Estimate of any current year (FY2005) cost: 00
Mark this box (X) if funding for this bill is included in the Governor's FV 200G budget proposal:
POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (AH.x.h a r.ep.ir.ifeiziqvil s<:m  i'W
This bill adds a new subsection under AS 09 50 250 requiring that actionable claims against the slate

falling under this statute be tried by a court without ijury

Caveat: Although the state conducts approximately 5to ID jury trials per year, the number ol actual jury
trials only reveals part of the picture. Statistically, the greatest group of civil cases lor damages (not just
cases tiled against the slate) are worked extensively through motion and predial practice, and then settled
after much of the motion and pretrial work has been completed (greater than 92% is the figure often
quoted for coses settled, rather than tnedt 1! is anticipated that HB 103 would effect not only the number
of cases that .ire actually tried, but also result .n savings in a much greater group of cases during the

pretrial phase of litigation.

Prepared by Kathryn D.iunhhetee. Director Phone 4i.5-3t>'/3
DiViSiOr) Administrative Service;. (Tv sn D,iti lime 3s'.05 4 30 PM
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FISCALNOTE 2

STATE OF ALASKA BILLNO. MB 113
A5 LEGISLATIVE SESSION

ANALYSIS CONTINUATION
Indeterminate savings to the state should result because ot the following factors

1. Cases may resolve without trial because there is more predictability of anticipated results with a court trial,

2 li'the case is a court trial rather than a jury trial, ttie length of jury Inals should bo shortened by an average of two days because
ttiere would be no |ury selection, no jury instructions, and some witnesses or evidonce may not need to bo produced at trial,

3 Ifthe case is tried by the court rather than a jury there would be less pretrial preparation time and expense. For example, the
parties will not need to draft instructions, draft jury voir dire or jury questionnaires, and they may noi generate evidentiary motions

4 Incases where summary judgment is currently precluded because there are genuine issues of material fact, the judge could do
abbreviated, summary trials limited to the contested issues ol lact that are relevant to ttie summary judgment motion

5 ltisalso anticipated that some number of cases that are currently settled may be tried by a court because of the greater
predictability in a court Inal



H-1H- 06
HB 103 Ps'io fsi'A

Amendment 1-Weyhrauch
Line 5; Pace 1
Add a new sentence to read:

“The state may request ajury trial under this subsection/



FISCAL NOTE

TATE OF ALASKA NoNnte:
5005 LEGISLATIVE SESSION %f\@ﬁ% i 9%?

Revision Dale/Time (Note if correction): Dept. Affected:

Title Claims Against the State BRU Alaska Court System
Component Trial Courts

Sponsor Representative Kelly

Requester Component No. 768

Expenditures/Revenues (Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2006 FY 2007
Personal Services

Travel
Contractual (160) (16.0) (16.0) (16.0) (16.0) (16.0)

FY 2008 FY 2009 FY 2010 FY 2011

Supplies
Equipment

Land S Structures
Grants & Claims

Miscellaneous

TOTAL OPERATING (1C.0) (16.0) (16.0) (16.0) (16.0) (16.0)

CAPITAL EXPENDITURES

CHANGE IN REVENUES (

FUND SOURCE (Thousands of Dollars)

1002 Federai Receipts

1003 GF Match

1004 GF (16 0) (16.0) (160) (16.0) (160) (16 0)
1005 GF/Program Receipts

1037 GF/Muntal Health

Other (Specify Type--Do rot abbreviate)
TOTAL (16.0) (16.0) (16.0) (16.0) (16.0) (16.0)

Estimate of any current year (FY2005) cost:
Mark this box (X) if funding for this bill is included in the Governor's FY 2000 budget proposal:

POSITIONS
Full-timo
Part-time
Temporary

ANALYSIS: f/iffac/i < p,irate pajo itnucrr.sary)
House Bill 103 would require that claims against the state be tried try a court without a jury. Court rccc;Js

and information from the Department of Law show that over the past five years then have been an
average of roughly four jury trials a year where the state was a defendant. Court records also show that the
average jury trial costs the court $4,000 in jury fees, travel, meals and lodging This fiscal note reflects the

average yearly jury costs that would he saved by passage of this bill

Prepared by. Douglas Woolivor, Admunf.trativo Attorney Phone 463-4750
Division Alaska Court System Date/Time 3/2/05 3 Sti PM
Approved by: Doug Woolivor tor Stephanie Colo Administrative Director Date_3/2/2005
Agency Alaska Cnurl System
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FISCAL NOTE
STATE OF ALASKA Ascal Note e+ 2

2(105 LEGISLATIVE SESSION Bill Version: HB 103
(H) Publish Date: 3/4105

Revision Dale/Time (Note if correction): Dept. Affected; LAW

Title "An Act requiring an actionable claim against RDU CIVIL

the state to be tried without a jury." Component Torts & Workers' Compensation.

Sponsor Representative Kelly Labor & State Alfairs

Requester House State Affairs Component No.

Expenditures/Revenues (Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted below.

OPERATING EXPENDITURES FY 200G FY 2007 FY 2008 FY 2009 FY 2010 FY 2011

Personal Services J

Travel O ) (T )

Contractual [T ) ( ")

Supplies (T ) [ E— )

Equipment | P ) [ )

Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING [ E— ) P ) [ —— ) o ) R ) G )
CAPITAL EXPENDITURES 1 1 1 1
CHANGE IN REVENUES ( ) i !
FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF [ ) [ ) (— ) (R ) (T ) (— )
1005 GF/Program Receipts

1037 GF/Mcntal Health

Other (Specify Tvpc-Do not abbreviate)

TOTAL [o— ) (e I G ) (e ) G ) I (- )
Estimate of any current year (FY2005) cost: 00
Mark this box (X) if funding for this bill is included in the Governor's FY 200G budget proposal:
POSITIONS
Full-bmo
Part-time
Temporary

ANALYSIS: IAttach a separate poqv //necoss.jrwW
This bill adds a new subsection under AS 09.50.250 requiring that actior able claims against the state

falling under this statute be tried by a court without a jury.

Caveat: Although the state conducts approximately 5 to 10 jury trials |)or year, the number of actual jury
trials only reveals part of the picture. Statistically, the greatest group of civil cases fordamages (not just
cases filed against the state) are worked extensively through motion and pretrial practice, and then settled
after much of the motion and pretrial work has been completed (greater than 92% is the figure often
quoted tor cases settled, rattier than tried) Itis anticipated that HB 103 would effect not only the number
ol cases that are actually tried, but also result in savings in a much greater group of cases during the

pretrial phase of litigation.

Prepared by: Kathryn Daughhetoo. Director Phone 465-3673
Division Administrative? Services Division Date/Timo 3'2/05 4:d0 PM
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FISCAL NOTE #

STATE OF ALASKA BILLNO. 1B 18
2005 LEGISLATIVE SESSION

ANALYSIS CONTINUATION

Indeterminate savings lo the state should result because of the following factors.
1 Cases may resolve without trial because there is more predictability of anticipated results with a court trial,

2 Ifthe case Is a teurt Inal rather than a jury trial, the length of jury trials should be shortened by an average of two days because
there would be no jury selection, no jury instructions, and some witnesses or evidence may not need to be produced at trial:

3. Ifthe case is tried by the court rather than a jury there would be less pretrial preparation time and expense. For example, the
parties will nol need lo draft instructions, draft jury voir dire or jury questionnaires, and they may not generate evidentiary motions

m In cases where summary judgment is currently precluded because there are genuine Issues of material fact, the judge could do
abbreviated, summary trials limited lo the contested issues of fact that ore relevant lo the summary judgment motion.

5 Itis also anticipated that some number of cases that are currently settled may be tried by a court because of the greater
predictability ma court trial

Pigo20f2



Juneau

Stale Capitol Dldg., Rin. 434
Juneau, AK 99811-11S2
Phone (907) 465-4976

Fax (907) 465-3883

Toll Free 866-465-4976

Alaska State Legislature

Fairbanks

119 N Cushman, Sic 213
Fairbanks, AK 99701
Phone (907) 452-6084
Fax (907) 452-6096

Representative Mike Kelly
House District 7

HB 103
"An Act requiring on actionable claim against the state to be tried without ajury.”

1B 103 makes a small but important change to the manner in which claims against the stale
will be adjudicated. The doctrine of “sovereign immunity”, originally taken from English common
law, is a familiar one within our legal system. The doctrine precludes the institution of a suit against
the sovereign [government] without its consent. This concept is intrinsic to our legal system.

We see this doctrine manifest itself in the 1111Amendment to the United States Constitution,
and by extension ibis power is granted to the states through the 10lh Amendment. More importantly,
the Alaska State Constitution addresses the issue of sovereign immunity in Article 2. sec. 21 when it
expressly grants the legislature sole authority to determine the manner in which suits against the
state will be tried. Without that addition, the language in Article I. see. 16 which specifically refers
to “common law" would presuppose that sovereign immunity is absolute in Alaska.

Although 1IB 103 does change from the current standard of atrial by jury in aclaim against
the stale, it returns to the standard that was in place from statehood until 1975. Our legal research
revealed that Sen. John Butrovieh (R-Fairbunks) sponsored SB 80, which changed lo the current
standard of ajury trial. Our research has further revealed that during the same period in 1975, the
University of Alaska was in the midst of a lawsuit in which it had petitioned the court for atrial by
jury and was denied. Although wc have not been able to make the explicit connection, it seems that
SB SO was a legislative response to the controversy arising from that case.

Since that time, there have been a number of cases that have resulted in exorbitant jury
awards against the state that may have been more reasonable had the court, rather than a jury tried
them. Frequently, these awards arc reversed on appeal, thus doubling the court time required lor
resolution. While responsible government requires the stale make whole any person or entity that it
harms in the course of its business, responsible government also dictates that we prevent such abuses
and minimize exposure to the state. |1B 103 accomplishes both ends with a simple and direct
statutory change.

We further anticipate that the Alaska Court System will realize an additional benefit of less
court time being consumed and thus a reduction in court operating expenses that will also allow our
already overburdened courts the opportunity to address other eases with greater ease and expediency.
103 It is for these reasons (hat we appreciate your consideration and encourage you to support |IB

Member: /louse hiumee Committee



Alaska State Legislature

Juneau Fairbanks
Stale Capitol Uldg., Rm. 434 119 N Cushman, Sc*213
Juneau, AK 99801-1182 Fairbanks, AK 99701
Rhone(907)465-4976 Phone (907) 452-6084
Fax(907)465-3883 Fax (907) 452-6096

Toll Free S66-465-4976

Representative Mike Kelly
House District 7

SAMPLE JURY AWARDS
(/’/(=farm/ by :ltc Attorney General's Office)

Curry Johnson v. DOC: prisoner at Ketchikan Correctional Center fell down a set of stairs when another
inmate opened adoor on the landing where plaintiff had been standing. As aicsiilt of the jury verdict, judgment
was entered against the State in the amount of $2,356,293. The case was tried in Anchorage. The judgment
was reversed on appeal, and the case was later settled. The case is reported at 2 P.3d 56 (Alaska 2000),

Kioktm v. State; claim of negligent failure to launch a search and rescue operation in atimely manner. Bethel
jury verdict in the amount of $7,8 million (fault allocated 51% to the Stale, 49% to the Olnms). The judgment
was reversed on appeal. The case is repotted at 74 P.3d 209 (Alaska 2003).

Crcti Bacon v. Stale (Alaska Marine lliphwnv System): claim by injured ferry worker. Juneau jury awarded
$350,000. of which approximately Vi of the verdict was for future pain and suffering. Plaintiff was back lo
work when the ease went to trial.

I.mice Miller v. Stale: claim by private pilot with seven months experience who lost control ol Ins airplane
attempting to land in windy winter conditions at a rural airport Claim was that the accident was caused by the
condition of the windsock. Bethel jury found no comparative negligence by Plaintiff, rendering verdict against
the stale in the amount of $1,300,000. (Post trial m uions pending) 4BE-01-445 Civ.

Mermber; House iinuuee (“onmittee



The Legislature

rcvicwablc by the courts. In the end, the senate rules committee, which heard the evidence, Jid not
find sufficient cause for the full senate and house to proceed with the matter.

Section 21. Suits Against The State

I lie legislature shall establish procedures for suits against the State.

The long-standing common law doctrine of sovereign immunity prevents the government from being
sued. However, the federal government and most state governments have waived through statute their
immunity from suit in certain types of cases. A few state constitutions still prohibit all suits against
the state, but even here various exceptions and evasions have been devised so that justice may be
served. This section of Alaska’s constitution, which commands the legislature to establish procedures
for suits against the state, has only a few counterparts elsewhere; typically, state constitutions that
address sovereign immunity make the matter of its waiver permissive.

The Alaska legislature has complied with this constitutional directive in AS 09.50.250, which
authorizes a person or corporation to bring a contract, quasi-contract, or tort claim against the state.
This law is based on the federal tort claims act. Like its federal counterpart, the state statute contains
certain exceptions to the waiver of immunity from suit, one of which is lor the exercise of policy-
making discretion by state officials. The supreme court has often rejected the use of this defense by
the state, however, ruling that once a policy decision has been made to do something (e.g. maintain a
road in winter), it must be done with reasonable care (see for example, Carlsun v. Slate, 598 1<2d

969, 1979).

The state's limited waiver of sovereign immunity does not extend to suits against the state in federal
court. It does not mean that money judgments against the state are paid automatically. These may

tequire a legislative appropriation (AS 09.50.270).



LEGAL SERVICES

DIVISION OF LEGAL AND RESEARCH SERVICES
LEGISLATIVE AFFAIRS AGENCY
(907)465-3867 or 465-2450 STATE OF ALASKA
FAX (907) 465-2029
Mail Slop 3101

State Capilol
Juneau, Alaska 99801-1182
Deliveries to: 129 6th St., Rm. 329

MEM(OKANI UM January 20, 2005

SUBJECT: The repeal of AS 09.50.290 in 1975
(Work Order No. 24-LS0403\A)

Representative Mike Kelly
Attn: Heath Hilvard

FROM: Donald M. Bullock Jr.
Legislative Counsel

At your request, | researched what little information is available regarding the repeal of
AS 09.50.290 in 1975. AS 09.50.290 required that claims against the stale he tried by a
judge without ajury, I found no reference to University if Alaska i\ National Aircraft
Leasing, Ltd." in the journals, the hill file, or committee minutes. As you know from the
previous memorandum. National Aircraft Lcasiny approved the trying of a claim against
the state before ajudge without ajury under AS 09.50.290.

The bill repealing AS 09.50.290, SB 80, was sponsored by Senators Butrovieh, Ziegler,
and Meland and introduced on January 2S, 19757 The bill was enacted as introduced,
without an amendment being offered in either house.

The Senate Judiciary Committee considered the bill on February 4, 1975. The minutes
reported that the bill was favored by the office of the attorney general, but offered no

further enlightenment.

The bill file for the House Judiciary Committee includes a letter from Howard Staley, an
attorney with Merdes, Schaible, Staley & Del.isio." Mr. Staley opined in favor of the
repeal of AS 09.50.290 as follows:

The present law |AS 05.50.290) requiring a trial to a |udge is usually

explained as giving the state the "protection” from the possible passion

and prejudice of a jury. From the standpoint of an attorney who has
1530 P.2d 121, 128 (Alaska 1975).

¢ 1975 Senate Journal 70.

Letter from Howard Staley. Merdes. Schaible, Staley. A DclLisio. Inc.. to ferry
Gardner. House Judiciary Committee (March 25, 1975),



Representative Mike Kelly
January 20, 2005

Page

The bill passed in the Senate by a vote of 19 - 0 with one senator excused;4 the House

frequently represented the slate and its insurance carriers, | know that this
docs not stand up in practice. The slate is often treated far more harshly
by ajudge than it would be by ajury. | am enclosing an example of this in
the form of an Alaska Supreme Court Opinion in State v. I'Anson, issued
by the Alaska Supreme Court on November 29, 1974. . .. The case was

tried to ajudge and an advisory jury, since the statute has been interpreted
as allowing the judge lo empanel an advisory jury. It should be noted that
when an advisory jury is empanelled the expense to the state is just the
same as if the trial was to ajudge and an advisory jury was not used. The
advisory jury found in the state's favor, but the judge decided, as he is
entitled to do under the law, to disregard the verdict of the advisory jury

and entered a verdict against the state.

1ldon't believe that there is any valid reason to believe that jurors would
favor the stale because of having an interest as taxpayers in the outcome of
litigation against the state. There are jury trials in actions brought against
Alaska cities where the taxpayer's interest is far more direct than in an
action against the stale and there has certainly been no indication that
jurors tend it be lenient with Alaskan cities because the jurors are

taxpayers.

If the amendment allowing the state and litigants against it the right to a
jury trial is passed, there will undoubtedly be individual cases in which the
state is either hurt or helped by having the claims against it tried to ajury,
but that is not the issue. | believe the issue is whether or not the state as
well as litigants against the state have a right to ajury trial in litigation of
this sort. | don't think there is any valid reason for giving the stale any
more or any less privilege than any other litigant in this regard.

approved the bill by a vote of 36 - (I with four representatives excused.'

In conclusion, while the bill
AS 09.50.290. I could not find statements in support for keeping the statute in place. The

litigation involving the university and National Aircraft Leasing was not mentioned in the

files | reviewed.

If I may be ol further assistance, please advise.

DMBtjad
05-039. jad

4 1975 Senate Journal 158.

" 1975 Aouse Journal 1512

history contains expressions of support for repealing



LEGAL SERVICES

DIVISION OF LEGAL AND RESEARCH SERVICES
LEGISLATIVE AFFAIRS AGENCY

(907) 465-3 /o0 r465-2450 STATE OF ALASKA Stale Capitol
FAX (907) '.65-2029 Juneau, Alaska 99B01-1182
Mail Stop 3101 Deliveries to: 129 6th St., Rm. 329

MILM O RA N F)JJM January J8, 2005
SUBJECT: Constitutional right to jury trial (Work Order no. 24-LS0403\A)
TO: Representative Mike Kelly

Attn: lleatli Hilyard ,

FROM: Donald M. Bullock Jr. /
Legislative Counsel

Enclosed is the draft of the bill you requested to require that an actionable case against
the state be tried by ajudge without ajury.

Although I initially expressed some concern about whether denying a plaintiff ajury trial
may raise constitutional concern, | find that such a limitation is valid. Prior to 1975, AS
09.50.290 limited claims against the state to be tried before ajudge without ajury. The
application of that provision to claims against the state was upheld in University/ of
Alaska v. National Aircraft Leasing LuC 53b P.2d 121. 12S-29 (Alaska 1975). The
legislature repealed AS 09.50.290 in 1975.

If I may be of further assistance, please advise.

DMB;jad
05-012.jad

Enclosure

'Ch. 17, SI.A 1975,
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Immunity

This page was last updated on Wednesday, 28 January 2004

Most of us expect each individual to behave in a way that is consistent with the moral and
social foundation that respects the truth and the rights of others. Conduct that is inconsistent
with these precepts, though customary or accepted, remains reprehensible.

A good Samaritan is one who unselfishly helps another without expectation of remuneration or
reward. Good Samaritan laws provide some level of protection from lawsjits to those who give
aid to, or rescue, another injured or endangered person. The qualities of care are those that
society expects of each person for the protection of their self and others.

Immunity is a legal exemption from penalty, duty, or liability and is a vestige of the long
discredited notion of social supremacy. Therefore, with the exception of Good Samaritan laws,
the establishment of immunity that leads to the distain of truth and the deprivation of the rights

of others is against the premise of this essay.

The notion of immunity and class distinction is as old as human civilization. Today, we derive
immunity, in part, from the common (judge made) law of England. The common law of England
forms a part of the California Civil code (Sections 22-22.2), as itdoes in other states of our

union.

Qualified immunity first appears in the Constitution of the United States of America (Article |
Section 6 Part 1). Constitutional framers wanted to ensure that members of congress had
rights of free speech and debate in both houses of congress. However, members were not
immune in matters of treason, felony, or breach of the peace. Breach of the peace can be any

criminal act.

The first session of Congress proposed and sent the first 12 amendments (the Bill of Rights) to
the Federal Constitution to the States. Nine of the thirteen states ratified the 10 amendments
on December 15, 1791. These amendments were made to ensure that every person has

certain rights and immunities.

Sovereign immunity comes from the idea that a sovereign is superior to all others in authority
and power. It prevents, in advance, a suit against a sovereign (a rnonaich, ruler, or a
government) without the sovereign's consent. The problem is, why would a sovereign consent

to liability?

The Eleventh Amendment to the U.S. Constitution prohibits federal courts from hearing cases
against a slate by any resident or nonresident citizen unless the state consents. This
amendment is an expression of sovereign immunity.

Sovereign immunity does have its use. Sometime ago, the larva of the MeJitorianean fruit fly
destroyed fruit in parts of California. The State decided lo break Iho fly's life cycle by
introducing sterile flies. Unfortunately, the State released fertile flies and the problem escalated
to a higher level of urgency. Government officials decided to spray the infested areas with an

IMMUNITY

lu(r»7/hmixi»ivitthlink' niM/--i*Iniiiics/immimilv him



Immunity Page 2 of 3

insecticide and in doing so, caused extensive property damage.

If it wasn't for sovereign immunity, California taxpayers would bear the cost of lengthy
litigations. In a political decision, California set up a program to compensate people for the
damages caused by its negligence. California and the Federal Government have created

programs to compensate victims.

Another form of sovereign immunity is the right of a government entity to take private property
The law calls this the Right of Eminent Domain

for public use, without the owner's consent.
What is

and requires that the government entity pay just compensation to the property owner.
just compensation? Some government agencies have abused the right of Eminent Domain by
taking property fiom one person and reselling it to another at a profit. The innocent property
owners lost their home, land, and the precious memories that went with it.

Judicial Immunity is another artifact from English Common Law. It is the absolute immunity of
a judge from civil liability for any act performed in the judges official capacity. Apparently, no
one can deprive ajudge of this immunity for reckless error, malice, unlawful discrimination, or
exceeding authority. However, when a victim seeks money damages, the 1964 Civil Rights Act

orovides some civil relief.

Prosecutorial Immunity is a hybrid of judicial immunity, for prosecutors act in executive and
judicial roles. A large part of this arises from the long discredited notion of prosecutorial
discretion. Moreover, the 'Separation of Powers' doctrine prohibits one branch of government,
at any level, from infringing or exercising the powers belonging to another branch of
government. Discretion does require each of us to find the truth without prejudice.

No one has the right to ignore, misrepresent, destroy, contaminate, or conceal the truth. These

acts of perjury and dishonesty.

In Hoffman vs. Harris (511 U.S. 1060 (1994)) a father sued his former wife, two social
workers, and Kentucky's Cabinet for Human Resources His former wife told the social
workers that she suspected that her husband was sexually molesting his daughter. Though
this is a common ploy in custody disputes, the social workers did not investigate the allegation

and did obtain an ex-parte order that suspended the father's visitation rights.

The United States Court of Appeals for the Sixth Circuit held that social workers are absolutely
immune from liability. Its reasoning was that, due to their quasi prosecutorial function in the
initiation of child abuse proceedings, social workers are absolutely immune from liability for
filing juvenile abuse petitions. The father petitioned for appellate review by the Supreme Court

that it subsequently denied.

In his Supreme Court dissent, Thomas objected to absolute immunity, as applied to social
workers. Thomas doubted that any social worker enjoyed absolute immunity for their official
duties in 1871. He doubted that social workers with official duties existed in 1871. The social
workers did not convince Thomas, who are often involved in civil family welfare proceedings,
can ever function as prosecutors. He said that we should address the important threshold
question whether social workers are, under any circumstances, entitled to absolute immunity.

Justice Scalia provisionally joined in Thomas' dissent.

In Kalina vs. Fletcher (522 U.S. 118 (1997)) a prosecutor filed a complaint against a

im/innc
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defendant in connection to a school robbery. Based on the prosecutor's certification, a trial
court found probable cause leading to the arrest of the defendant. However, the prosecutor's
certification contained two untruthful statements. The defendant sued the prosecutor for
damages, claiming that the prosecutor had violated the defendant's constitutional right to be
free from unreasonable seizures. A Federal District Court denied the prosecutor's claim to
absolute prosecutorial immunity. Eventually, the case reached the Supreme Court.

42 U.S.C. Sec. 1983.
Civil action for deprivation of rights

Every person who, under color of any statute, ordinance, regulation, custom,
or usage, of any State or Territory or the District of Columbia, subjects, or
causes to be subjected, any citizen of the United States or other person
within the jurisdiction thereof to the deprivation of any rights, privileges, or
immunities secured by the Constitution and laws, shall be liable to the party
injured in an action at law, suit in equity, or other proper proceeding for
redress, except that in any action brought against ajudicial officer for an act
or omission taken in such officer’sjudicial capacity, injunctive relief shall
not be granted unless a declaratory decree was violated or declaratory relief
was unavailable. For the purposes of this section, any Act of Congress
applicable exclusively to the District of Columbia shall be considered to be

a statute of the District of Columbia.
Notes

(1) Color of law means the appearance of some legal right. Action under color of

law has the apparent authority of law but is contrary to law.
(2) Suits in equity pertains to such matters whore an adequate and completo

remedy cannot bo resolved or had at law.

Justice John Paul Stevens wrote the unanimous opinion of the Supreme Court. The Court
ruled that Section 1983 creates a remedy against a prosecutor who makes false declarations
in a written statement made under an oath. Doctrine of absolute prosecutorial immunity does
not p.otect such conduct. Even if that person is an attorney, the only function the person

performs is that of a witness.

Note: | have condensed the Supreme Court Justices' opinions for the purpose of this essay. | have

included case identifiers so those who read this paper can locate the original case documents.

Edward S. Nunes

I am not an attorney. The information presented in this paper comes from my own experience. My
opinions expressed are my own though they may coincide with those expressed by others. To view

similar topics at this wob silo, ploase click hero.
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such rental acceleration clauses.8 While
this court has not decided the question, we
decline to do so here where the enforce-
ability issue was not raised below.1

Affirmed.

UNIVERSITY OF ALASKA. Petitioner,
V.

NATIONAL AIRCRAFT LEASING, LTD.,
and Alaska International Air, Inc., for
themselves and tor Insurers at Lloyds of
London and certain other Insurance under-
writers, Respondents.

No. 2365.

Supreme Court of Alaska at Fairbanks.
May .10 1975,

Actum was brought against University
of Alaska for damage to aircraft in at-
tempting lo land on experimental floating
ice strip maintained by the university.
The Superior Court. Fourth Judicial Dn-
tnet, Victor I> Carlson, J., denied univer-
sity’s request for jury trial and university
petitioned for review, The Supreme
*onrt, Dimond, J. pro tern, held that de-
spite the degree of constitutional as well as
statutory autonomy the university possesses
and despite university’s unique corporate

8 Aiming the inm* mforijng rental «isi|rrn-
linn tIniiMn are ihe followlug. Mn'blot v
II'Miir, 22ft Alh. vo, 152 So. 822 (1031):
eTitmny 1lnllI'« .Mofnwigaide, Inc. v. Ulnrk
burn A 1I'ri k Enterprise*, Inc.. 235 So.Jil JIFI
(ITn.Atip.1070); Ericltuii s. 0'l.rjiry, 127
Kan. 12, 273 1. |l <10201: Shepard
Realty 1'0. v. InInd Slali-i. Store* Co., 11*3
l.a. 211. 19ft s,,. 3K3 <|03!l>: Pien-e v. Huff,
aim. 211 Pn Suiar 3Hf. 23'i A21 S2S (IWt7i.

<n the mlii r liatnl. IN New Voik nod
I iibfornla Imvr refused lo rtifori’e noi'kln-
lion ehtiiM«  js'iv, e q, Itb ker sv llomliitgh,
120 Oml A|,1.21 St)l.ji. 912. 201 p.21 32v
(1953*; w| \V Hml Air. tV.rp. v. IVarl
man. 21 App.lbv. 12 Ikt N.Y.S. Ui
11U221.  For nilililliitnil nmr* from otlirr JU-

character and its power to sue and lie sued
in its own name, university falls within
ambit of language of statute governing
suits against the state, and trial by jury is
not allowed in actions against the universi-
ty; and that distinction between proprie-
tary and governmental fun. tions will not
be made in suits involving the state or its
agencies.

Order affirmed.

Krwin, Boochevcr and Burke, JJ., did
not participate,

. Appeal and Error 0=70(6)

Interlocutory order striking University
of Alaska's demand for jury trial in action
for damages against university would he
reviewed to avoid possibility that postpon-
ing review until tune for normal appeal
could result in the necessity of a new trial.
AS (09.50,250-09,50.300, u0.50.P90; Rules of
Civil Procedure, rule 38(b); Rules of Ap-
pellate Procedure, rule 23(c).

2. Jury 0=18
States 0=191(2)

Despite degree of constitutional as
well as statutory autonomy possessed bv
the University of Alaska, university is an
integral pari of the state educational sys-
tem mandated by the constitution and nei-
ther the corporate status of the university
nor its power to sue and be sued in its own
name militate against conclusion that uni-
versity falls within ambit of statute gov-
erning suits against the »l 'e, including

riadictfon™ see Aliint.. 55 ALIt v flpP2tl) ;
Anmnul . 12v ALIt. 75t (HHO).

9 I'liLenuty nf Alaska v. Simpson llldg, Sup-
ply Co.. MU P.2.1 1317. 1321 (Alaska 197.5) ;
I'ndgett v. Tlieiin. 'tM p.2il <2*7. "oft (Alaa.
Lit 11*71); lumtiermen'n Mut. Ca«. Co. V.
(Vmtiniiunl Cns. Co., 3v7 P2<l 1ft), lot*
(Alaska 1*D3*. We note tlmt the trinl eourt
gine ll.e lessee (lie right of li*e of the Jifeni
ise* for the bnlame nt the term, anil Uad nmed
Il this npInlmi nt (mgr 11S. lessee hail the
right to llse (he premise* during the entire
term of Il.e b-nse. (ltherwise, we might have
wiln.d the rule in nrilrr to rohsiilff the rent
iireelerallnli I'lause n* well n» pnsallile duty of
ihr leuor to mitigate damages
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provisions that trial by jury is not allowed
in actions against the state. Const, art. 7,
8§ 1ct seq.; AS 09.50.250-09.50.300, 14.40.-
010.

3. Jury C=>18

Fact that University of Alaska is not
a department of the executive branch allo-
cated among the principal departments did
not place' university beyond purview of
statute providing that actions against the
state shall be tried by the court without a
jury inasmuch as university enjoyed in
some relative respects a status which was
coequal rather than subordinate to that of
the executive or legislative arms of gov-
ernment. Const, art. 3, §j 22; AS 09.50.-
290, 44.15.01I).

4. States C=>193

Distinction between proprietary and
governmental functions will not be made in
suits against the state or its agencies under
statute authorizing such suits on contract,
quasi-contract or tort claim. AS 09.50.-
250-09.50.3tX1.

Howard P. Staley, of Merdes, Schaible,
Staley \ Del.tsio, Inc., Fairbanks, for pet.
tioner.

William |l. I<Dfcll, of Faulkner, Han-
ficld, Doogan, Cross & Holmes, Juneau,
tor respondents.

OPINION

Before KALLNOWITZ. C. ]. COX-
NOR. I, and DIMOND, Justice Pro Icn.

DIMON ), Justice Pro Tern.

Within certain limitations, one is autho-
rized by statute to sue the State of Alaska

i as

? AS iHt.50.2INi |.r..vlilrs:
Avliuli.s !.culn*t ll.e ntute nn.lt-r 25(1 'toc*
uf this eluipier duill be tru.J ty ll.e is.iirr
wiilimit n jury,

3. Civil ICike 3,S(.1 |.r.vLIrMm

(1) Hrmaml. Any puny luuy ilrllininl n
«mil Ly jury of nny issue triable uf right by
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on a contract, quasi-contract or tort claim.1
One of these limitations is that the action
must be tried by the court; under AS 09.-
50.290 a trial by jury is not allowed in ac-
tions against the state.3

It is this statutory condition upon the
state’s waiver of sovereign immunity which
gave rise to this petition for review. The
petitioner, University of Alaska, has been
sued for damages by the respondents, Na-
tional Aircraft Leasing, Ltd., and Alaska
International Air, Inc. The suit arose
when an aircraft being operated by Alaska
International Air, Inc., was damaged in at-
tempting to land on an experimental float-
ing ice air strip maintained by the Univer-
sity. The University demanded a trial by
jury under Civil Rule 38(b).3 Applying
Al 0950290, however, the trial judge
refused to grant a jury trial on the
grounds that the University and the state
arc the same tor purposes of AS 09.50.250-
.50 which set forth the conditions under
which suits against the state may he main-
tained. The court's reasoning was that the
protections afforded the state by AS 1)9-
50.250-.300 apply to all entities that arc
similarly situated, e, g., possessing publicly
owned assets and dependent upon the tax-
payers for support. The petitioner asserts
that the trial court erred in this ruling.

[IJ 11ins matter is before iis, not on ap-
peal from a final judgment, but on peti-
tion for review from an interlocutory or-
der. In the exercise of onr discretion we
have granted review at this stage of the
proceedings in order to avoid the possibili-
ty that postponing review of this question
until the tune for a normal appeal could
result in the nccessiy of a new trial. The
unnecessary delay ami expense attendant
upon such a possibility can l.e avoided by

n jury by nerving uj»>n the other pnrtlra u
tilinn.l therefor in writini; nt nny (luir
after the inli.n.eln etneiit of the netioti ninl
not Inter fttitili 10 dli)« after the nervnr of
the In«t |li-tiilktig directed lo Mich iuntie,
Sinh delliutl.l alioll he lundc ill II nepurilte

ing Il.e ileinniiil ..( Ly hin attorney.
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deciding the question now.4 Moreover, the
issue here presented is of sufficient impor-
tance to "justify deviation from the normal
appellate procedure by way of appeal and
to require the immediate attention of this
cout . . . 3

All governmental authority in Alaska
originates in the people of this state and is
founded upon their will only® The people
formulated the basic government of our
state by ratifying the Alaska Constitution
which was drafted by delegates elected by
the people to represent them at a constitu-
tional convention, it is the Alaska Consti-
tution, therefore, that forms the basis for
the fundamental government of this state.

Article VII of the constitution frames
the mandate whereby the health, education
and welfare of the people arc provided for.
Section | of article VII directs the legisla-
ture to establish and maintain by general
law a system of public schools open to all
children of the state, and allows the legis-
lature to provide for other public educa-
tional institutions. Section 2 of article
VII, the import and construction of which
is crucial to the resolution of this case,
provides:

The University of Alaska is hereby es-
tablished as the state univci.ity and con-
stituted a body corporate. It shall have
title to all real and personal property
now or hereafter set aside for or con-
veyed to it. Its property shall be admin-
istered and disposed of according to law.

The question before us is whether the
University of Alaska constitutes in func-

4 Appellate Hub- 23<el provide* In part that
hi nggficved party may petition tills Court
for review of noniipisuiliiblc orders

Iwthere |aj*t|>oDeinent of review until nor-
mal appeal may «»' taken from n final judg-
ment , will  renult
because of Impuirrnrut of n legal right, or
because of unties'raairy delay, expense. hard-
ship or other related factor*.

1 Appellate Rule 2i(1I(l). AW, r. s, 1'rtrr
\, Slate. MI 1'.2d 12ia (Alaiku 19751.

6 Alaska Count, art |, f 2 provides:
All |Hi|ltb at power is Inherent In the
|as»ple  All government originates with the
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tion and character such an arm or instru-
mentality of the state as lo bring it within
the scope of those statutes which govern
the conditional waiver of sovereign immu-
nity in this state. If it is, then the ruling
of the trial court on the applicability of
AS 09.a0.290 to this action must be af-
firmed.

By constitutional provision, the Universi-
ty as a corporate entity holds title to all
property which is conveyed or set aside to
it. The disposition and administration of
such property, however, is made expressly
subject to a degree of legislative control.
The hoard of regents is empowered by the
constitution to "govern" the university.
Nevertheless it is obliged to formulate poli-
cy as well as appoint its chief executive
"m accordance with law," The regents,
moreover, hold office by virtue of the ap-
proval of both the governor and both hous-
es of the legislature.7

Through legislative enactments, the Uni-
versity enjoys a considerable degree of
statutory independence. Not only docs
the hoard of regents have the constitutional
authority to appoint the president of the
University, formulate policy, and act as the
governing body for the institution, but the
legislature has specifically empowered it to
fix the president's compensation and the
compensation of all teachers, professors,
instructors and other officers; to conlrr
such appropriate degrees as it may deter-
mine; to have care, control and manage-
ment of all the real and personal property
and all money of the University; and lo

In fnumlir<t upon their will only,
the g<nul of the

Ihhijilo,
ami In instituted mbjv
people u* a whole.

7. Alaska CollM, nrt. VII, J I! provide*:

The I'nlvrmity of Alaska shall la- governed
by a luiard of regent*. The rrgenta ahull
bn apliolntei| by tl.e governor, subject to
i-oufirmalion by a majority of the imuil>er«
of the legislature in joint aeaalou. The
board ahull, in Accordance with law, for
mulnir tailicy and api-ollit the president of
the uiilrcmity. He shall Ik the executive
officer of the board.
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rcceiic, manage and invest money or prop-
erty obtained from sources other than the
state legislature or by way of federal
appropriation.”" In addition, the legislature
has provided that title and control or pos-
session of land and personal property, oth-
er than monies, which are devised, be-
queathed or given to the University, shall
be taken by the University in its corporate
capacity acting through the regents or an
authorized agent, and shall be entered in
the perpetual inventory of the University.®
The board of regents is also authorized to
execute leases for mining, agriculture, or
other purposes to the lands granted by
Congress to the University for the benefit
of an agricultural college and school of
mines.10 In addition, the board of regents
tnay select the lands granted to Alaska by
the Act of Congress approved January 21,
1929, and may sell or lease such lands.11

But the University is also subject to
some executive and legislative control. As
mentioned, the constitution provides that
the regents of the University shall be ap-
pointed by the governor, subject to confir-
mation by the legislature.l2 Furthermore,
as has been pointed out, the formulation of
university policy as >l as the administra-
tion and disposition of University property
arc made subject to legislative enactment.
At the beginning of each regular session of
the legislature the board of regents is re-
quired lo make a written report to the leg-
islature showing the condition of Universi-
ty property, all receipts and expenditures,
and the educational and other work
performed.15 In addition, the hoard must
make an annual report to the governor
which shall include a statement of all trust
funds the University possesses.1*

All monetary gifts, bequests or endow-
ments received for the University cxpatl-

8. AS 1-MO.170; AS 1-1.10"SO.
9 AS 14.-10.280.
10, AS 14.-10.350.
tl.  AS 14.40.3*l.

Note 7 *upro

B A8 14¥i
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sion program or other uses must be turned
over to the Department of Revenue where
they are placed in a separate fund.16 This
fund, denominated as a trust fund, shall
also include all monies derived by the Uni-
versity from the sale or lease of lands
granted by act of Congress. These funds
shall be invested by the Department of
Revenue in interest-bearing securities as
approved by the governor.16 The proceeds
from the sale or lease of lands granted to
Alaska for University purposes by acts of
Congress shall be deposited in the state
treasury by the hoard of regents.17 The
governor is the person authorized to make
all certificates required by law or by regu-
lations of the federal Departments of Ag-
riculture or Interior to entitle the state to
grants of money for the benefit of state
colleges of agricultural and mechanical
arts ruthorized under acts of Congress.T*

Finally, there is the matter of financing
the operations of the University from state
funds. In 7’274 the total funding of the
University of Alaska was over 41 million
dollars. Approximately 65 per cent of that
amount, 26[/£ million dollars, was appropri-
ated by the legislature from the state’s
general fund.1®

2] "'spite the degree of constitutional
as well as statutory autonomy the Univer-
sity clearly possesses, we arc of the opin-
ion that it must he considered to be an in-
tegral part of the state educational system
mandated by the constitution. In its con-
stitutional status it stands as the single
governmental entity which was specifically
created by the people to meet the statewide
need for a public institution of higher edu-
cation. In this light, the University must
be regarded as uniquely an instrumentality
of the state itself. Unlike other public ed-
ucational institution' created to meet the

14 AS 14.10.370.
15, AS 14.40.ite0.
Ili. AS 11.40.400.

17. AS 14.40.300.

B 17 W SA T
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needs of local areas, it exists constitution-
ally to act for the benefit of the state and
the public generally.

We reach this conclusion not only from
article VIl of the constitution, which we
construe to be the expression of the will of
the people of this state that there shall be
an institution of higher learning within the
scope of the constitutional mandate provid-
ing for public education, but also from the
Jegrce of control over the affairs of the
University which is exercised by the exec-
utive and leg. dative branches of our gov-
ernment, and from the financial depend-
ence the University has upon the state,

It is true that the constitution has estab-
lished the University as a body corp rate.*0
The i : that the University has had con-
ferred upon it the status of a juristic per-
son is not dispositive, however, of our rul-
ing in this ease. There arc several reasons
why this structural approach may have
been taken.8L It may have been created as
a corporation so as to simplify its transac-
tions with the federal government in ac-
cepting grants of lands, and to facilitate its
dealings with other persons in leasing and
selling the lands it acquires or in conduct-
ing general business activities. Also, this
enrjiorate status may have been chosen in
order to shield the individual members of
the board of regents from personal liability
in actions which might lend to a judgment
for money damages against the University.

Whatever the framers' intentions, we
have in the past recognized that corporate
status alone is not determinative of the
question of whether or not anentity per-
forming public or governmental functions
is an agent or instrumentality of the Mate.

20 Alaska Count, ml. VII, S'J.
21. [l'ufortljtmis!> tlir record* from our con-

li* In*: the tlilliVIUK of the draftete on this
matter.

22 -tllti [*.St| at Ittl i. 4.
23 »7« IMM ,;t TIM

2t Kre aUu Walker v. Aletkn Stale Mortgage
Aw'd, til, 1’3l IMI, (Alaska IWIT.), where tin-

in Alaska State Housing Authority v. Dix-
on, 496 P.2d 649, 651 (Alaska 1972), we
concluded that ASHA was a “stale agen-
cy" within the intendment of the Adminis-
trative Procedure Act even though it was
created as a "public corporate authority.”
In DIXON we also construed the holding in
Bridges v. Alaska Housing Authority, 349
P.2d 149 (Alaska 19'9), to the effect that
the Alaska Housing Authority was not the
state for purposes of eminent domain pro-
ceedings, to mean only that that agency
was not "identic.'!" with the state.8

The same general conclusion was
reached in DcArmond v. Alaska State De-
velopment Corp., 376 P.2d 717 (Alaska
1962). There we held that the act creating
ASDC as an "instrumentality of the state
within the Department of Commerce" was
constitutional even though it also provided
that the agency was a corporation with a
"legal existence independent of and sepa-
rate from the state.” We concluded that
this latter provision was nothing more than
"a declaration of the legal relationship that
most corporations have with respect to
their creators."8 Such corporate status
did not have the effect of removing Asbc
from the Department of Commerce.84

Although these decisions are not wholly
dispositive of the question before us,& they
are indicative of the fact that this Court
has not been disposed to treat independent
corporate status as sufficient to require the
conclusion that a given entity is not in fact
part of the St-\Vc of Alaska, We recognize
that the guidcposts for such an inquiry are
to be found more in political and function-
al realities than in organizational formali

renxonini: of DeArnoiuf wa» followed m mu-
eluding that ASMA wn» uot by virtue of tt»
Independent eor|>oratr nature an agency not
within the Department of CVmirierec.

35. We nr« nwarr of the rrunn' fart tlint each
of tluic eaaea denIl with a rorporntr entity
which had le-cn epecifleally declared In Sta
organic ac! to he "within" a given ciccnthe
department of the ntnte Thai i» not the
caae here
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tics, This approach is in harmony with
that of leading authorities in the area.*8

Other courts have reached various con-
clusions as to the status and standing of
their state universities with respect to the
issue of sovereign immunity; there is a
marked split of authority on the question.*1
There is, nevertheless, sound authority for
the proposition that even where created as a
corporate entity, a state university, because
of its relation to the state, is a mere agent
or instrumentality of the state to carry out
its public purpose.** Morevoer, there are
two jurisdictions whose decisions on this
question are particularly persuasive since
they have considered the unique status of
universities created as constitutional corpo-

rations.

In People, for Use of Regents of Uni-
versity of Michigan v. Brooks, 221 Mich,
iy 19 NW. 602 (1923), the Supreme
Court of Michigan observed that the re-
gents of the University of Michigan had
been created as a "constitutional corpora-
tion." The court concluded that for the
purposes of a statute authorizing proceed-
ings by "the state” to condemn private
property for public use, this constitutional
corporation, although a separate entity in-
dependent from the state as to the manage-
ment and control of the University, was
nevertheless "a department of the state
government, created by the Constitution to
perform state functions "9

2(i. See. e. i/, 1 K, Havis. Administrative Law
5 111 hi 1 I11I5S) (where the author recog-
nize* tluit administrative agencies may he

"corporation™), LB io I>ixu», 40(1 I*

2d nt 651.

27. Sir i/rnrT.i/fy Annot., 31 A.L.It.3d 703, 5
-1(il) (1!»7H); Aiiimt., 80 A.L.Il.Sd 480. $ 7
(Nit12); Annul., 1210 A.L.It. 7. J 1 (101(1);
15 Am..Tnr.2d t'ollege* nml Universities 51
7, 15, 35 (lOtrl); 72 Atn.Jiir.2d Slates, Ter-
ritorie* and lerpeiideni‘ii-. fjl 104-100 (1074) ;
14 (M.S. Colleges and Universities 45 2.
18 (11130).

21 Sk, r. O. Wolf v. Oliin .Stnte University
llospitnl, 170 Ohio St. 41), 102 N.1221 175
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In a later case, the Court of Appeals nf
Michigan, in Branum v. State, 5 Mich.
App. 134, 145 N.W.2d 860 (1966), consid-
erel the status of the University of Michi-
gan’s board of regents with respect to that
state’s statutory waiver of governmental
immunity. It was concluded that the stat-
ute was applicable to the board even
though, as a constitutional corporation, it
was not subject to legislative control as to
many university affairs. In so doing, the
court specifically held that

[ijn spite of its independence, the Board
of Regents remains a part of the govern-
ment of the state The Uni-
versity of Michigan is an independent
branch of the government of the state of
Michigan, but it is not an island. With-
in the confines of [its exclusive constitu-
tional powers] it is supreme. Without
these confines, however, there is no rea-
son to allow the Regents to use their in-
dependence to thwart the clearly estab-
lished public policy of the people of
Michigan [waiving governmental immu-
nity to tort actions].3

A United States district court, consider-
ing the unique constitutional status of the
board with respect to its immunity from
suit under maritime law, concluded that the
University of Michigan's board of regents
was “a unique constitutional corporation

similar to a department of the

(1050) (recognizing that the ntute university
mid its hospital on- "iriMrumontnlitles of the
ntiitu" wlii.ii tnuy not be sued until the leg-
islature enacts statute* determining “the man-
ner In which surh suits may he brought
ngniii..t the state.") ; University of Maryland
v. Maas, 173 Mil. 554. 107 A. 123 (103.8);
State v. Miser. 50 Ariz. 211, 72 P.2.1 408,
w12 (1037) (deciding that tile fact that thu
I'nlverslty of Arizona la ineor|«rate.l "dot#
not nuikc it uny id the less nn arm, branch
or agency of the state for educational pur-

IKwes”),

29. 101 N.W. nt 003.
30. 115 NW.2M nt MB.
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state" which consequently enjoyed the im-
munity of the state from such suits.3

The character of the University of Min-
nesota’s hoard of regents, also created as a
"constitutional  corporation,” has been
viewed by the supreme court of that state
in this same general light. In State ex rcl.
University of Minnesota v. Chase, 175
Minn. 259, 220 N.W. 951 (1928), it was de-
cided that while the legislature could not
subject the board to executive control in
matters reserved by the state constitution
to the board alone, the board was neverthe-
less

an agency of government to accomplish

a state purpose, just as a municipal cor-

poration, however independent it may be

under its charter, is an agency of [local]
government for the accomplishment of
local purposes.2

More recently, a United States district
court observed in Reid v. University of
Minnesota, 107 F.Supp. 439, 442 (N.D.Ohio
1952), that

[tlhe "Regents of the University of
Minnesota” is a constitutional corpora-
tion created to carry out State purposes
and the acts of the IVgents are, there-
fore, the acts of ik State of Minnesota.

We conch:’1 from t ie foregoing that the
corporate status >Ethe University of Alas-

31. llurkia* v. Itmird of Urgent* of University

<f Michigan, 203 F.Supp. 0215 021 (RD.
M idi.1007).

32 220 N.W. nmi 1153

33. In (‘Anut'in, where we ultimntrly eon

clmlet] timt under the fourteenth mnendmelit
to the Comdtutlou of the United .Suite* n
tenured employee of the University wiib en-
titled to n hearing before ternilnolioll of hi*
employment. thiN Court denied the Uni-
‘emiiy'n motion for n stay of exeeutlon pend-
ing uppenl under Itule 02(e) of the Alaska
Itule« of Civil I'roeedure. Itule 02(e) pro-
vides Hint no MuperHedeM* Imilid in required
when n «rny of eieciillnti in grunted pending
-m iippeul by the mute nr li» officers or ngen-
*ie*.  In denying tin motion, we did not
eipeeiflnilly rule ou the question of the UIll-
vemlty'* MtutuN iin nii agency of the Mntr for
purikMe* of Itule 02, Moreover, we do not
feel i-oiMtmlned in thin cioie to deride whelli
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ka under the Alaska Constitution does not
militate against our conclusion that the
University falls within the ambit of the
language of AS 09.50.250-.300 which gov-
erns suits against the State of Alaska.
Furthermore, this Court’s actions in the re-
cent case of University of Alaska v. Chau-
vin, 521 P.2d 1234 (Alaska 1974), do not,
as is urged by petitioner, require a con-
trary ruling.33

Petitioner also argues that the Universi-
ty is not subject to AS 09.50.250-.300 since
tlie legislature has chosen to confer upon it
the statutory power to "sue and be sued"
in its own name.34 This fact is not dispos-
itive of the issue at hand. As a constitu-
tional corporation, owing its existence not
to the legislature but to a charter from the
ultimate sovereign, the will of the people
of this state, this basic corporate power
would inhere in the University regardless
of the legislature's declaration.3

in short, it is our conclusion that neither
the University's unique corporate character
nor its power to sue and be sued in its own
name detracts in any degree from what we
consider most signii"Yant and controlling in
this case: that the University, in perform-
ing its constitutional functions, acts for the
benefit of the state and of the public gen-
erally in tlie process of government; and
that it was created to pursue the govern-

or (hi1 npplietililllly nf AS (t9.50.21H) to_the
University is dispositive of the University™
standing with r.'Kport to Rule (2

34. AS 14.11.0-J0 provide*:

(Icncral putter* of the unit'ersity. There
I* created und i-ntiihlished ii eorimrntion
to he inlled the University of Alunkn. ft
limy in Hint mime

a) sue mid lie tilled;

(21 receive iitlfl hold rent mid i*-rsonul
projierty;

(’l) commit nml I* oontrneted with;

fit itilnpr, uho nud niter n corporntc will;

(5) do mid hnvis done nil imittorn nceem
Miry for the pur[*iHi- of liny function net
forth in thin chapter.

35 Such N |*i»er, for eimnpfr, in recogntied
to lie n uorimil incident mid ntlriliute of cor
IKimte stiitii* per re. Srr, & C>fl- 1leno,
I.mw of (kiriNirulhilin 5 79, «t lit!) (1970).



128 Alska

mental task of providing education in ac-
cordance with an express mandate of the
constitution, the fundamental and basic
government of this state.

Article 111, section 22 of the Alaska
Constitution requires that all executive and
administrative offices, departments, and
agencies of the state government shall he
allocated by law among and within not
more than twenty principal departments.
Petitioner contends that the University is
not subject to AS 09.50.290 since it is not a
department of the executive branch allocat-
ed among the 17 principal departments now
identified under AS 44.15.01Q.3*

[3] The answer to this contention is
that the University could not be so allocat-
ed. In the light of our foregoing consider-
ation of the unique character of the Uni-
versity as a constitutional corporation, we
are persuaded that it is an instrumentality
of the sovereign which enjoys in some lim-
ited respects a status which is co-equal
rather than subordinate to that of the
executive or the legislative arms of gov-
ernment.37 We therefore conclude that
it is not necessarily subject to such alloca-
tion under AS 44.15.010.

[4] Lastly, petitioner argues that in
maintaining an experimental air strip on

36. AS '14.15.(110 provides:
Ol/fiees and department*. There urn iu the
state government the following principal of-
ficett and departments:
(1) Office of the (Jovernor
(2) Department of Administration
(1) Department of f.nw
(*)) Department of Revenue
<») Department of Education
(0) Department of Health
Services
(7) Department of f.nbnr
(.S) Department of Commerce
(D1 Department of Militnry Affairs
(10) Department of Natural Resources
(11) Department of Klkli and Came
(12) Department of Public Safety
(13) Department of Public Works
(14) Department of Economic Development
(IB) Department of Highways

and Social

5% PACIFIC REPCRTER A1 SERIES

floe ice, the University was acting in a
“proprietary,” rather than “governmental
capacity, and that therefore, consistent
with the common law principle in such cas-
es, the privileges incident to sovereignty
should not be recognized in this case.

We are aware of the historic force of
this distinction and acknowledge that it
would appear to he honored in many
jurisdictions,3 We note, however, that
some states have recognized that the distinc-
tion between proprietary and governmental
functions has little if any relevance in ac-
tions involving the question of the immuni-
ty or liability of the state, as opposed to its
political subdivisions, in connection with
the activities of public schools or institu-
tions of higher learning.3® We observe
that the proprietary-governmental distinc-
tion was abandoned by this court with re-
spect to municipal tort liability in the case
of City of Fairbanks v. Schaible.d We
take this opportunity to extend that ruling
to suits involving the state or its agencies
under AS 09.50.250-.300.

We reach the conclusion that the Uni-
versity of Alaska is an integral part of
the state government and an instrumentali-
ty of the state in performing its education-
al function. This being so, AS 09.50.290,
which provides that a suit against the state

(10) Department of Environmental Con-
servation
(17) Department of Community and Re-

gional Affairs
37. See State ex ml. Sholes v. University of
Minnesota. 54 N.W.2d 122. 125-20 (Minu.
1052).
38. See Annot., 33 A.L.1t.3d 703, (5 7 et seq.
(1070).
3J. See McCoy v. Hoard of Regents, 101 Kan.
50(1. 113 I*2il 73 MOW); Hot*worth v. State.
20 ) N.W. 1(13 (1041).

40 375 I.2d 201, 2US (Alaska J002). It i»
significant that our decision in JcAaiMe was
predicated upon a statutory waiver of govern-
mental immunity whlclt. in nil respect* ma-
terial to this ease, is tbu functional equivalent
of AS 1*0.50.250.
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shall he tried by the court without a jury,
is applicable in this case.

The order striking petitioner’s demand
for a jury trial is affirmed.

ERWIN, BOOCHEVER and BURKE.
JJ., not participating.

EMPLOYERS COMMERCIAL UNION COM-
PANY, a Foreign Corporation and Aspe-
otls Construction Company, Appellants,

V.
Peter LIBOR and Alaska Workmen's Com-
pensation Board, Appellees.
No. 2119.

Supreme Court of Alaska.
June 0, 1975.

Review was sought with regard to
award made to claimant by Workmen’s
Compensation Hoard. The Superior Court,
Third Judicial District, Anchorage, Eben
H. Lewis, J., affirmed Board’s Decision,
at 1 appeal was taken. Tb  Supreme
Court, Connor, J,, held that substantial evi-
dence, apart from statutory presumption
that a claim for compensation is within
Workmen’s Compensation Act, supported
Board’s finding that claimant's herniated
disc was caused by work-rrlated injury and
that Board, in making award to claimant,
could additionally rely on statutory pre-
sumption.

Affirmed.

I. Workmen'* Compensation C=>1532
Substantial evidence, apart from statu-
tory presumption that a claim for compen-
sation is within Workmen's Compensation
Act, supported Workmen's Compensation
Board's finding that claimant's herniated
disc was caused by work-related injury oc-
curring when he was struck in small of
SHCId-V

back by accidentally dislodged rock as he
was bent over in a ditch. AS 23.30.120(1).

2. Workmen's Compensation <£=1357

Workmen’s Compensation Board, in
making award to claimant, could addition-
ally rely on statutory presumption that a
claim is within Workmen’s Compensation
Act where such presumption was not over-
come by substantial evidence to contrary.
AS 23.30.120(1).

Sanford M. Gibbs, of Hagans, Smith &
Brown, Anchorage, for appellants.

Suzanne C. Pcstingcr and William K
Jermain of Birch, Jermain, Horton & Bitt-
ner, Anchorage, for appellee Libor.

OPINION

Before RABINOWITZ, C. J, and
CONNOR, ERWIN, BOOCHEVER and
FITZGERALD, JJ.

CONNOR, Justice.

This is an appeal from the judgment of
the superior court reviewing a tlccision of
the Alaska Workmen’s Compensation
Board.

About May 24, 1969, Peter Libor, while
employed by the Aspeotis Construction
Company, was struck in the small of his
back by a rock which had been accidentally
dislodged. A. the time, appellee was in a
bent over position standing in a ditch.
The rock, which fell from .inive, Was ap-
proximately eight inches across and
weighed between four and five pounds,
The injury was diagnosed as a fracture of
the transverse process of the right side of
vertebrae 12 and L3. Libor was absent
from work for about two weeks, lie
then returned to work until February 25,
107), at which time, because of increased
pain in his low back, he went to see Dr.
Tryon Wicland in Anchorage.

Dr, Wicland prescribed exercise and
physical therapy. When that procedure af-
forded little relief, Libor consulted Dir.
iieurge A Lyon, who diagnosed Libor's



|1 1 Amendment to the United States Constitution

"The Judicial power ofthe United States shall not be construed to extend to any
suit in law or equity, commenced or prosecuted against one ofthe United States by
Citizens ofanother State, or by Citizens or Subjects ofany Foreign State. "

STATE IMMUNITY

Purpose ;mcl Early Interpretation

Eleventh Amendment jurisprudence has become over die years esoteric and abstruse and the
decisions inconsistent. At die same lime, it is a vital element of federal jurisdiction that "go|cs| to
the very heart of [the] federal system and affectjs] the allocation of power between the United
States and the several states." J_Becau.se of the centrality of the Amendment at the intersection of
federal judicial power and the accountability of the States and their officers to federal
constitutional standards, it has occasioned considerable dispute within and without the Court. 2_

The action of the Supreme Court in accepting jurisdiction of a suit against a Stale by a citizen of
another State in 1793 3_provokcd such angry reaction in Georgia and such anxieties in other
States that at the first meeting of Congress following the decision the Eleventh Amendment was
proposed by an overwhelming vote of both Houses and ratified with, what was for that day,

"vehement speed." 4_Chisholni had been brought under that part of the jurisdictional provision of

Article 111 that authorized cognizance of "controversies ... between a State and Citizens of

another State." At the time of the ratification debates, opponents of the proposed Constitution
had objected to the subjection of a State to suits in federal courts and had been met with
conflicting responses— on the one hand, an admission that the accusation was true and that it
was entirely proper so to provide, and, on the other hand, that the accusation was false and the
clause applied only when a State was the party plaintiff. 5_So matters stood when Congress, in
enacting the Judiciary Act of 17S9, without recorded controversy gave the Supreme Court
original jurisdiction of suits between States and citizens of other States. fiChisholm v. Georgia
was brought under this jurisdictional provision to recover under a contract for supplies executed
with the Stale during the Revolution. Eour of the five Justices agreed that a State could be sued
under this Article 11l jurisdictional provision and that under section 13 the Supreme Court

properly had original jurisdiction. 7_

The Amendment proposed by Congress and ratified by the States was directed specifically
toward overturning the result in Chisimlm and preventing suits against States by citizens of other
States or by citizens or subjects of foreign jurisdictions. It did not, as other possible versions of
the Amendment would have done, altogether bar suits against Stales in the federal courts. X_Th.it
is, it barred suits against States based on the status of the party plainlill and did not address the
instance of suits based on the nature ol the subject matter. 9_Thc early decisions seemed to reflect
this understanding of the Amendment, although the point was not necessary to the decisions and
thus the language is dictum. JOJn Cohens v. Virginia. 11 Chief Justice Marshall ruled for the



Court that the prosecution of a writ of error to review ajudgment of a state court alleged to be in
violation of the Constitution or laws of the United States did not commence or prosecute a suit
against the Stale but was simply a continuation of one commenced by the State, and thus could
he brought under See. 25 of the Judiciary Act of 17S9. J2_Bul in the course of the opinion, the
Chief Justice attributed adoption of the Eleventh Amendment not to objections lo subjecting
States to suits per se but to well-founded concerns about creditors being able to maintain suits in
federal courts for payment, 13 and stated his view that the Eleventh Amendment did not bar suits
against the States under federal question jurisdiction 14 and did not in any ease reach suits

against a Slate by ii,, own citizens. J5_

In Osbom v. Bank of the United States, Hjjhc Court, again through Chief Justice Marshall, held
that the Bank of the United States 17 could sue the Treasurer of Ohio, over Eleventh Amendment
objections, because the plaintiff sought relief against a state officer rather than against the State
itself. This ruling embodied two principles, one of which has survived and one of which the
Marshall Court itself soon abandoned. The latter holding was that a suit is not one against a Stale
unless the State is a named party of record. 18 The former holding, the primary rationale through
which the strictures of the Amendment are escaped, is that a state official possesses no official
capacity when acting illegally and thus can derive no protection from an unconstitutional statute

of a Slate. J9_

Expansion of the Immunity of the States .— Until the period following the Civil War, Chief
Justice Marshall's understanding of the Amendment generally prevailed. But in the aftermath of
that conflict, Congress for the first time effectively gave the federal courts general federal
question jurisdiction, 20 antla large number of States in the South defaulted upon their revenue
bonds in violation of the Contracts Clause of the Constitution. 21 As bondholders sought relief in
federal courts, the Supreme Court gradually worked itself into the position of holding that the
Eleventh Amendment, or more properly speaking the principles "of which the Amendment is hut
an exemplification," 22_is a bar not only of suits against a State by citizens of other States, hut
also of suits brought by citizens of that State itself. 23 Expansion as a formal holding occurred in
I lans v. Louisiana. 24 _a suit against the State by a resident of that State brought in federal court
under federal question jurisdiction, alleging a violation of the Contracts Clause in the State's
repudiation of its obligation lo pay interest on certain bonds. Admitting that the Amendment on
its face prohibited only the entertaining of a suit against a State by citizens of another State, or
citizens or subjects of a foreign state, the Court nonetheless thought the literal language was an
insufficient basis for decision. Rather, wrote Justice Bradley for the Court, the Eleventh
Amendment was a result of the "shock of surprise throughout the country"” at the < hisholm
decision and reflected the determination that that decision was wrong and that federal
jurisdiction did nut extend to making defendants of unwilling States, 25 The amendment
reversed an erroneous decision and restored the proper interpretation of the Constitution. Hie
views of the opponents of subjecting States to suit "were most sensible and just" and those views
"apply equally to the present ease as to that then under discussion. The letter is appealed to now.
as it was men. as a ground for sustaining a suit brought by an indiv idual against a State. | he
reason against it is as strong in this case as it was in that. It is an attempt to strain the
Constitution and the law to a construction never imagined or dreamed of." 26 The truth is, that
the cognizance ot suits anil actions unknown to the law, and forbidden by the law. was not
contemplated by the Constitution when establishing the judicial power of the United Slates....



The suability of a State without its consent was a thing unknown to the law." 27 Thus, while the
literal terms of the Amendment did not so provide, "the manner in which [Chisholm] was
received by the country, the adoption of the Eleventh Amendment, the light of history and the
reason of the thing," 28 led the Court unanimously to hold that States could not he sued by their
own citizens on grounds arising under the Constitution and laws of the United States.

Then, in Ex parte New York (No. 1), 29 tlic Court held that, absent consent to suit, a State was
immune to suit in admiralty, the Eleventh Amendment's reference to "any suit in law or equity"
notwithstanding. "That a State may not be sued without its consent is a fundamental rule of
jurisprudence ... of which the Amendment is but an exemplification.... It is true the
Amendment speaks only of suits in law or equity; but this is because ... the Amendment was the
outcome of a purpose to set aside the effect of the decision of this court in Chisholm v. Georgia .
.. from which it naturally came to pass that the language of the Amendment was particularly
phrased so as to reverse the construction adopted in that case." 30 Just as Hans v. Louisiana had
demonstrated the "impropriety of construing the Amendment” so as lo permit federal question
suits against a State, so "it seems to us equally clear that it cannot with propriety he construed to
leave open a suit against a State in the admiralty jurisdiction by indiviuuals, whether its citizens

or not." 3J_

And in extending protection against suits brought by foreign governments, the Court made clear
the immunity flowed not from the Eleventh Amendment but from concepts of state sovereign
immunity generally. "Manifestly, we cannot.. assume that the letter of the Eleventh
Amendment exhausts the restrictions upon suits against nonconsenting States. Behind the words
of the constitutional provisions are postulates whit h limit and control. There is the ... postulate
that States of the Union, still possessing attributes of sovereignty, shall lie immune from suits,

without their consent, save where there fas been 'a surrender of this immunity in the plan of the

convention." 32

Footnotes

IFootnote 11 C. Wright, The Law of federal Courts See. 4S at 2X6 (4th cd. 1983).

IFootnote 21 An extraordinary amount of writing on the Amendment and its interpretation has
appeared in recent years. See, e.g., field, The Eleventh Amendment and Other Sovereign
Immunity Doctrines; Part One, 126 U. Pa. L. Rev. 515 (1978); Field, | he Eleventh Amendment
anti Other Sovereign Immunity Doctrines: Congressional Imposition of Suit Upon the Stales, 126
U. Pa. L. Rev. 1203 (1978); Maker, federalism and the Eleventh Amendment, IX U. Colo. L.
Rev. 139 (1977); Tribe. Intergovernmental Immunities in Litigation, Taxation, and Regulation:
Separation of Powers Issues in Controversies About Federalism. 89 Ilarv. L. Rev. 682 (1976);
Gibbons, The Eleventh Amendment and Slate Sovereign Immunity: A Reinterpretation, 83
Colum. L. Rev. 1889(1983); Fletcher. A Historical Interpretation ol the Eleventh Amendment:
A Narrow Construction of an Affirmative Grant of Jurisdiction Rather than a Prohibition Against
Jurisdiction, 35 Stan. L. Rev. 1033 (1983); Orth, The Interpretation of tin Eleventh Amendment,
1798-1908: A Case Study of Judicial Power. 1983 U. Ill. L. Rev. -123: Nowak. The Scope of
Congressional Power to Create Causes of Action Against State (iovernmcnt and the 1li.story of
the Eleventh and Fourteenth Amendments, 75 Colum. I.. Rev. 1413(1975).



IFootnote 3] Chisholm v. Georgia, 2 U.S. (2 Pall.) 419 (1793).

[Footnote 41 T he phrase is Justice Frankfurter's, from Larson v. Domestic & Foreign Commerce
Corp., 337 U.S. 682. 708 (1949) (dissenting), a federal sovereign immunity case. The
amendment was proposed on March 4, 1794, when it passed the House; ratification occurred on
February 7, 1795, when the twelfth State acted, there then being fifteen States in the Union.

[Footnote 51 The Convention adopted this provision largely as it came from the Committee on
Detail, without recorded debate. 2 M. Farrand, The Records of the Federal Convention of 1787
423-25 (rev. ed. 1937). In the Virginia ratifying convention, George Mason, who had refused to
sign the proposed Constitution, objected to making States subject to suit, 3 J. Elliot, Debates in
the Several State Conventions on the Adoption of the Federal Constitution 526-27 ( S36), but
both Madison and John Marshall (the latter had not been a delegate at Philadelphia) denied
States could be made party defendants, id. at 533,555-56, while Randolph (who had been a
delegate, as well as a member of the Committee on Detail) granted that States could be and ought
to be subject to suit. Id. at 573. James Wilson, a delegate and member of the Committee on
Detail, seemed to say in the Pennsylvania ratifying convention that States w mid be subject to
suit. 2 id. at 491. See Hamilton, in The Federalist No. SI (Modern Library cd. 1937), also
denying state suability. Sec Fletcher, supra n.2, at 1045-53 (discussing sources and citing other

discussions).

IFootnote 61 Ch. 20, Sec. 13, J Stat. 80 (1789). See also Fletcher, s. tjtun.2, at 1053-54. For a
thorough consideration of passage of the Act itself, see J. Goebel, History of The Supreme Court

of the United States: Vol. 1. Antecedents and Beginnings to 1801 457-508 (1971).
I Footnote 7) Id. at 723-34; Fletcher, supra n.2, at 1054-58.

[Footnote 81Id. at 1058-63; Goebel, supra n.6, at 736.

I Footnote 0| Party status is one part of the Article Ill grant ofjurisdiction, as in diversity of
citizenship of the parties; subject matterjurisdiction is the other part, as in federal question or

admiralty jurisdiction.

IFootnote IQI One square holding, however, was that of Justice Washington, on Circuit, in
United Stales v. Bright, 24 Fed. Cas. 1232 (C.C.D.Pa. 1809) (No. 14,647), that the Eleventh
Amendment's reference to "any suit in law or equity" excluded admiralty cases, so that States
were subject to suits in admiralty. This understanding, see Governor of Georgia v. Madrazo, 26
1l.S. (I Pet.) 110. 121 (1828); 3 J. Story, Commentaries of the Constitution of the United States
560-61 (1833), did not receive a holding ol the Court during this period, see Georgia v. Madrazo,
supra; United States v. Peters, 9 U.S. (5 Cr.) 115 (1809); Ex parte Madrazo, 32 U.S. (7 Pel.) 627
(1833), and was held lo he m error in Ex parte New York (No. 1). 256 11,S. 490 (1921),

IFootnote 111 10 U.S. (6 Wheat.) 264 (1821).

|Foolnote 1211 Stat. 73,85, supra, pp.701-05, 723-25.



IFootnote J31 "It is a part of our history that, at the adoption of the constitution, all the states
were greatly indebted; and the apprehension that these debts might he prosecuted in the federal
courts, formed a very serious objection to that instrument. Suits were institu'cd; and the court
maintained its jurisdiction. The alarm was general; and, to quiet the apprehensions that were so
extensively entertained, this amendment was proposed in congress, and adopted by the state
legislatures. That its motive was not to maintain the sovereignty of a state from the degradation
supposed to attend a compulsory appearance before the tribunal of the nation, may be inferred
from the terms of the amendment. It does not comprehend controversies between two or more
states, or between a slate and a foreign state. The jurisdiction of the court still extends to these
eases: and in these, a stale may still be sued. We must ascribe the amendment, then, to some
other cause than the dignity of a state. There is no difficulty in finding this cause. Those who
were inhibited from commencing a suit against a state, or from prosecuting one which might he
commenced before the adoption of the amendment, were persons who might probably be its
creditors. There was not much reason to fear that foreign or sister stales would be creditors to
any considerable amount, and there was reason to retain the jurisdiction of the court in those
eases, because it might be essential to the preservation of peace. The amendment, therefore,
extended to suits commenced or prosecuted hy individuals, hut not to those brought by states.” 6

Wheat, at406-07.

[Footnote 141'The powers of the Union, on the great subjects of war, peace and commerce, anti
on many others, are in themsch. s limitations of the sovereignty of the stales; but in addition lo
these, the sovereignty of the stales is surrendered, in many instances, where the surrender can
only operate to the benefit of the people, and where, perhaps, no other power is conferred on
congress than a conservative power to maintain the principles established in the constitution. The
maintenance of these principles in their purity, is certainly among the great duties of the
government. One of the instruments hy which this duty may b peaceably performed, is the
judicial department. It is authorized to decide all cases of every description, arising under the
constitution or laws of the United States. From this general grant ofjurisdiction, no exception is
made of those eases in which a state may be a party.... |A|re we at liberty to insert in this
general grant, an exception of those cases in which astale may he a party? Will the spirit of the
constitution justify this attempt to control its words? We think it will not. We think a case arising
under the constitution or laws of the United States, is cognizable in the courts of the Union,

whoever may be the parties to that ease." Id. at 382-S3.

IFoolnolo 15| "If this writ of error ho a suit, in the sense of the 11th amendment, it is not a suit
commenced or prosecuted 'hy a citizen of another state, or by a citizen or subject of any foreign
slate.' It is not, then, within the amendment, hut is governed entire./ by the constitution as
originally framed, and we have already seen, that in its origin, the judicial power was extended to
all cases arising under the constitution or laws of the United States, without respect lo parties."

Id. at 412.
IFootnote 16| 22 U.S. (9 Wheat.) 738 (1824).

IFootnote 171 The Hank of the United States was treated as if it were a private citizen, rather than
as the United States itself, and hence a suit by it was a diversity suit by a corporation, as if it



were a suit by the individual shareholders. Bank of the United States v. Dcvcaux, 9 U.S. (5 Cr.)

6J_(1809).

[Footnote 1SI 9 Wheat, at 850-58. For a reassertion of the Chief Justice's view of the limited
effect of the Amendment, see id. at 857-58. But compare id. at 849. The holding was repudiated
in Governor of Georgia v. Madrazo, 26 U.S. (1Pet.) 110 (1828), in which it was conceded that
the suit had been brought against the governor solely in his official capacity and with the design
of forcing him to exercise his official powers. It is now well settled that in determining whether a
suit is prosecuted against a State "the Court will look behind and through the nominal parties on
the record lo ascertain who are the real parties to the suit." In re Ayers, 123 U.S. 443, 487 (1887).

IFoolnote 1919 Wheat, at 858-59, 868. For the flowering of the principle, see Ex parte Young,
209 U.S. 123 (1908).

IFootnote 201Act of March 3, 1S75, ch. 137, Sec. |, IS Slat. 470. Sec discussion supra, pp. 713-
14.

IFootnote 211 Sec, e.g., Orth, The Eleventh Amendment and the North Carolina State Debt, 59
N.C. L. Rev. 747 (1981); Orth, The Fair Fame and Name of Louisiana: The Eleventh

Amend .lent and the End of Reconstruction, 2 Tul. Law. 2 (19S0); Orth, The Virginia State Debt
and the Judicial Power of the United States, in Ambivalent Legacy: A Legal History of the South

106 (P Bodcnhatncr & J. Ely eds.) (T9S3).
[Footnote 221 E.\ parte New York (No. 1), 256 U.S.490.497(1921).

IFoo'nole 231E.r.. In re Ayers, 123 1J.S 443 (1SS7); llagood v. Southern, 117 U.S. 52 (1886):
The Virginia Coupon Cases, 114 U.S. 269 (1885); Cunningham v. Macon & Brunswick R.R.
Co., 109 U.S. 446 (1S83); Louisiana v. Jumcl, 107 U.S.7 11 (18S2). In Antoniv. Greenhow, 107
U.S. 769. 7S3 (1883), three concurring Justices propounded thebroader readingof the

Amendment which soon prevailed.
IFootnote 241 131 U.S. | (1890).
IFootnote 2511d. at II.

IFootnote 20| Id. at 14-15.

IFoolnote 27 11d. at 15-16.

IFootnote 2811d. at 1S-19. The Court acknowledged that Chief Justice Marshall's opinion in
Cohens v. Virginia, 19 U.S. (6 Wheat.) 264. 382" 83,406-07. 410-12 (1821). was to the
contrary, but observed that the language was unnecessary to the decision and thus uictum. "and
though made by one who seldom used words without due reflection, ought not to outweigh the
important considerations referred to which lead to adiffcrem conclusion."” 134 U.S. at 20 . | ot

the continuing vitality of | lans, see infra, text at nn.55-56.



[Footnote 291 256 U.S. 490 (1921).

[Footnote 301 Id. at 497-98.

[Footnote 311 Id. at 498. See also Florida Dep't of Stale v. Treasure Salvors, 45S U.S. 670
(1982). And see Welch v. Texas Dep't of Highways & Pub. Trunsp., 483 U.S. 468 (1987),

[Footnote 321 Principality of Monaco v. Mississippi, 292 U.S. 313, 322 -23 (1934) (quoting The
Federalist No. 81). Similarly, the Court has recently held, relying on Monaco, the Amendment
bars suits by Indian tribes against non-consenting states. Blatchford v. Native Village of Noatak,

501 U.S. 775 (1991).

The Nature of the States' Immunity

A great deal of the difficulty in interpreting and applying the Eleventh Amendment stems from
the fact that the Court has not been clear, or at least has not been consistent, with respect to what
the Amendment really does and how it relates to the other parts of the Constitution. One view of
the Amendment, set out above in the discussion of Hans v. Louisiana, Ex parte New York, and
Principality of Monaco, is that Chisholm was erroneously decided and that the Amendment's
effect, its express language notwithstanding, was to restore the "original understanding” that
Article Ill's grants of federal court jurisdiction did not extend to suits against the States. That
view finds present day expression. 33 It explains the decision in Edclmun v. Jordan, 34Jn which
the Court held that a Slate could properly raise its Eleventh Amendment defense on appeal after
having defended and lost on the merits in the trial court. "[I]t has been well settled .., that the
Eleventh Amendment defense sufficiently partakes of the nature of ajurisdictional bar so that it
need not be raised in the trial court.” 35 But that the bar is not wholly jurisdictional seems

established as well. 36_

Moreover, if under Article 11l there is nojurisdiction of suits against States, the settled principle
that Stales may consent to suit 37 becomes conceptually difficult, inasmuch as it is not possible
to conferjurisdiction where it is lacking through the consent of the parlies. 38 And there is
jurisdiction under Article Ill of some suits against States, such as those brought hy the United
States or by other States. 39 And, furthermore, Congress is able in at least some instances to
legislate away state immunity, 40 although it may not enlarge Article Il jurisdiction. 4J_'l he
Court has recently declared that "the principle of sovereign immunity [reflected in the Eleventh
Amendment| is a constitutional limitation on the federal judicial power established in Art. III,"
hut almost in the same breath has acknowledged that "[a] sovereign’s immunity may he waived."

Another explanation of the Eleventh Amendment is that it recognizes the doctrine ol sovereign
immunity, which was clearly established at the time: a state was not subject to suit without its
consent. -13 The Court in dealing with questions of governmental immunity from suit has
traditionally treated interchangeably picccdents dealing with state immunity and those dealing
with federal governmental immunity. 44 Viewing the Amendment and its radiations into Article
M in this way provides a consistent explanation of the consent to suit as a waiver. 45 The limited
effect of the doctrine in this c. nteM in federal court arises from the fact that traditional sovereign



immunity arose in a unitary state, barring unconscntcd suit against a sovereign in its own courts
or the courts of another sovereign. But upon entering the Union the States surrendered their
sovereignty to some undetermined and changing degree to the national government, a sovereign
that does not have plenary power over them hut which is more than their coequal. 46.

Thus, outside the area of federal courtjurisdiction, there is the case of Nevada v. Hall, 47 which
perfectly illustrates the difficulty. The ease arose when a California resident sued a Nevada slate
agency in a California court because one of the agency's employees negligently injured him in an
automobile accident in California. While recognizing that the rule during the framing of the
Constitution was that a Slate could not be sued without its consent in the courts of another
sovereign, the Court discerned no evidence in the federal constitutional structure, in the specific
language, or in the intention of the Framers that would impose a general, federal constitutional
constraint upon the action of a State in authorizing suit in its own courts against another Stale.
The Court did imply that in some cases a "substantial threat lo our constitutional system of
cooperative federalism" might arise and occasion a different result, hut this was not such a case.

Within the area of federal courtjurisdiction, the issue becomes the extent to which the States
upon entering the Union gave up their immunity to suit in federal court. Chisholm held, and the
Eleventh Amendment reversed the holding, that the Stales had given up their immunity to suit in
diversity cases based on common law or slate law causes of action; Hans v. Louisiana and
subsequent cases held that the Amendment in effect codified an understanding of broader
immunity to suits bused on federal causes of action. 49 Other cases have held that |lv Stales did
give up their immunity to suits by the United Slates or by other States and that subjection to suit

continues. 50.

Still another view of the Eleventh Amendment is that it embodies a stale sovereignty principle
limiting the power of the Federal Government. 52_In this respect, the federal courts may not act
without congressional guidance in subjecting Slates to suit, and Congress, which can act to the
extent of its granted powers, is constrained by judicially-created doctrines requiring it to he
explicit when it legislates against state immunity. 53

In the 1980s four Justices, led by Justice Brennan, argued that Hans was incorrectly decided, that
the Amendment was intended only to deny jurisdiction against the States in diversity eases, and
that Hans and its progeny should he overruled. 55.But the remaining five Justices adhered to
llans and in fact .stiffened it with a rule of construction quite seven in its effect. 56 The Hans
interpretation has been solidified with the Court’s ruling in Seminole Tribe of Florida v. Florida,
Sunn. 1that Congress lacks the power under Article | to abrogate state immunity under the
Eleventh Amendment. That too, however, was a 5-4 decision, with the four dissenting Justices

believing that Ilans was wrongly decided. Supp.2

| ontnotcs

IEnotnolc 33| E.g., Employees of the Dep’t of Public Ilealth and Welfare v. Department of
Public Health and Welfare, 411 U.S. 279, 291 -92 (1973) (Justice Marshall concurring); Nevada
v. Hall, 44(1 U.S. 410, 420-21 (1979); Patsy v. Florida Board of Regents, 457 U.S. 496, 520



(19S2) (Justice Powell dissenting); Seminole Tribe of Florida v. Florida, 116 S. Ct. 1114, 1127-
28 (1996).

[Footnote 341 415 U.S. 651 (1974).

[Footnote 351 Id. at 678. The Court relied on Ford Motor Co. v. Department of Treasury, 323
U.S. 459 (1945), where the issue was whether state officials who had voluntarily appeared in
federal couit had authority under state law to waive the State’'s immunity. Edclman has been
followed in Sosna v. lowa, 419 U.S. 393. 396 n.2 (1975); Mt. Healthy City 13d. of Educ. v.
Doyle, 429 U.S. 274. 278 (1977). with respect to the Court's responsibility to raise the Eleventh
Amendment jurisdictional issue on its own motion. But see infra, n.36.

[Footnote 361 See Patsy v. Florida Board of Regents, 457 U.S. 496. 515-16 n.19 (1982), in
which the Court bypassed the Eleventh Amendment issue, which had been brought to its
attention, because of the interest of the parties in having the question resolved on ttie merits. See

id. at 520 (Justice Powell dissenting).
[Footnote 371 Clark v. Barna.d. 108 U.S. 436 (1883).

[Footnote 38 1E.u.. People's Band v. Calhoun, 102 U.S. 256. 260 -61 (1SS0). See Justice Powell's
explanation in Patsy v. Florida Board of Regents, 457, U.S. 496, 528 n. 13 (19S2) (dissenting) (no
jurisdiction under Article 11l of suits against unconsenting Stales).

1Footnote 391See, e.g., the Court’s express rejection of the Eleventh Amendment defense in
these cases. United States v. Texas, 143 U.S. 621 (1892); South Dakota v. North Carolina, 192

U.S. 286(1904).
IFootnote 40| E.u., Fitzpatrick v. Bit/or. 427 U.S. 445 (1976).

IFootnote 4 11 The principal citation is, of course. Marbury v. Madison. 5 U.S. 11Cr.) 137
(1s03).

j Footnote 42] Pennhursl State School & llosp. v. | (alderman, 465 U.S. 89. 98 . 99 (1984).

IFootnote 431 As Justice Holmes explained, the doctrine is based "on the logical and practical
ground that there can be no legal right as against the authority that makes the law on which the
right depends." Kawananakoa v. Polyblank, 265 U.S. 349, 353 (1907). Of course, when a state is
sued in federal court pursuant to federal law, the Federal Government, not the defendant slate, is
"the authority that makes the law" creating the right of action. See Seminole Tribe of Florida v.
Florida, 116 S. Ct. 1114, 1170-71 (1996) (Justice Souter dissenting). On the sovereign immunity
of the United States, see supra, pp.740-48. For the history and jurisprudence, see JalTe, Suits
Against Governments and Officers: Sovereign Immunity, 77 llarv. I,. Rev. 1(1963).

IFootnote 44 1See, e.g.. United States v. Lee, 106 U.S. 196. 210 -14 (1882); Belknap v. Sellild,
161 U.S. 10. 18 (1896); Hopkins v. Clemson Agricultural College, 221 U.S. 636. 642 -13. 645

um %



IFootnote 451 A sovereign may consent to suit. E.g., United States v. Sherwood, 312 U.S. 584.
586 (1941); United States v. United States Fidelity & Guaranty Co., 369 U.S. 506. 514 (1940).

IFool note 461 See Fletcher, supra n.2.

[Footnote 471 440 U.S. 410 (1979).

[Footnote 481 Id. at 424 n.24. The Court looked to the full faith and credit clause as a possible
constitutional limitation. The dissent would have found implicit constitutional assurance of state
immunity as an essential component of federalism. Id. at 427 (Justice Blackmun), 432 (Justice

Rchnquisl).

IFootnote 49] For a while only Justice Brennan advocated this view, Parden v. Terminal Ky., 377
U.S. 184 (1964); Employees of the Dep't of Public Health and Wclf. re v. Department of Public
Health and Welfare, 411 U.S. 279. 298 (1973) (dissenting), but in time he wasjoined by three
others. Sec, e.g., Atascadero State Ilosp. v. Scanlon, 473 U.S. 234, 247 (1985) (Justice Brennan,
joined by Justices Marshall, Blackmun. and Stevens), and other cases cited in n.55, infra.

IFootnote 501E.» United States v. Texas, 143 U.S. 621 (1S92); South Dakota v. North
Carolina, 192 U.S. 2S6 (1904).

(Footnote 511Deleted in 1996 Supplement.

IFootnote 521 E.g.. Fitzpatrick v. Bitzer, 427 11 S. 445,456 11970); Quern v. Jordan, 440 1'.S.
332,337(1979)."

1Footnote 531 See Hutto v. | inncv. 437 U.S. 678 (1978). in which the various opinions differ
among themselves on the degree of explicitness required. See also Quern v. Jordan, 440 U.S.
332. 343 -45 (1979). Later cases stiffened the rule of construction. See n.56 infra and, text at
nn.79-81. The parallelism of congressional power to regulate and to legislate away immunity is
not exact. Thus, in Employees of the I)cp't of Public llcalth and Welfare v. Department of Public
Health and Welfare, 411 U.S. 279 (1973). the Court strictly construed congressional provision of
suits as not reaching States, while in Maryland v. Wirtz, 392 U.S. 183 (196S). it had sustained

the constitutionality of the substantive law.

|[Footnote 54) Deleted in 1996 Supplement.

IFootnote 5511 g.. Atascadero Stale |losp. v. Scanlon, 473 U.S. 23 |, 247 (1985) (dissenting);
Welch V;Texas Dep't of Highway s& Pub. Transp., 4S3 U.S. 46S, 496 (1987; (dissenting):
Dellmuth \. Muth.491 U.S. 223. 233(1989) (dissenting); Port Authority Trans-lludson Corp. V.
Feeney. 49.5 U.S. 299. 309 (1990) (concurring). Joining Justice Uiennan weie Justices Marshall.

Blackmun, and Stevens. See also Pennsylvania v. IInion (ias Co., 491 | S 1, 23 (1989) (Justice

Stevens concurring).

IFootnote 56| E.g., Petinhurst State School A: llosp. v. llalderm.in. 465 U.S. 89, 97 -103 (1984)
(opinion of the (oiirt bv Justice Powell); Atascadero Slate |losp. V. Scanlon. 473 1f S. 234, 237 «



40, 243-44 n. 3 (1985) (opinion of ihc Court hy Justice Powell); Welch v. Texas Dep'’t of
Highways & Pub. Transp., 483 U.S. 468, 472 -74. 478-95 (1987) (plurality opinion of Justice
Powell); Pennsylvania v. Union Gas Co., 491 U.S. 1, 29 (1989) (Justice Scalia concurring in part
and dissenting in part); Dellmuth v. Muth, 491 U.S. 223. 227 -32 (1989) (opinion of the Court by
Justice Kennedy); Hoffman v. Connecticut Dep't of Income Maintenance, 492 U.S. 96. 101
(19S9) (plurality opinion ol Justice White); id. at 2824 (concurring opinions of Justices
O'Connor and Scalia); Port Authority Trans-Hudson Corp. v. Feeney, 495 U.S. 299. 305 (1990)

(opinion of the Court by Justice O’'Connor).
IFootnote | (1996 Supplement)! 116S.Ct. 1114(1996).

IFootnote 2 (1996 Supplement) | Chief Justice Rchnquist wrote the opinion of the Court, joined
by Justices O'Connor, Scalia, Kennedy, and Thomas. Justice Stevens dissented, as did Justice

Soutcr, whose opinion was joined by Justices Ginsburg and Brcyer.



WAIVERS OF STATE SOVEREIGN IMMUNITY
AND THE IDEOLOGY OFTHE ELEVENTH
AMENDMENT

Jonathan R. SIif£Gi-Lt

ABSTRACT

States normally enjoy immunity from suit by private parties, but
they may waive this it ununiiy. The Supreme Court's steady contrac-
tion of other exceptions to the tale of state sovereign immunity has re-
newed interest in the previously litlle-disi'ltssed possibilities of waiver.
This Article explores the boundaries of waiver doctrine.

This Article shows that, prior lo 1915, the Supreme Court—even as
it enforced a broad, substantive rule of state sovereign immunity— ap-
plied a sensible ilocfrine of waiver dial balanced the interests of states
with those of private parties and the federal judicial system, The
Court's traditional docti.ne treated state sovereign immunity like the
defense of personal jurisdiction. Failure to assert immunity in a timely
fashion waived the immunity defense. This rule prevented unfair

gau.“smanship,

beginning in 1915, the traditional rules concerning waiver of state
sovereign immunity got swept away by the overall ideological tide of
state sovereign immunity do timemThe immunity became so impor-
tant that it overrode all other considerations, including the need to run
the federal judicial system m a.sensible wav. The new rules of waiscr
permitted slates to abuse their immunity and waste federal judicial rc-
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sources by litigating tiw merits of a case while holding an immunity
defense in reserve.

The Supreme Court's most recent decisions suggest that the Court
has returned to its traditional rides concerning waiver. The Court
should make clear that it lias fully reinstated the traditional, sensible,
nun-ideologized rides of waiver. Such rules respect the states' pre-
rogative of refusing to be sued in a federal forum, while at the same
time requiring states to assert their prerogative in an orderly way that
respects the needs of the federal judicial system.
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INTRODUCTION

Fifteen years ago— perhaps even ten— hardly anyone would have
cared about waivers of state sovereign immunity from suits based on
federal law.1Traditionally, waivers played only a small and subordi-
nate role in the long saga of state sovereign immunity theory. The
sovereign immunity that the federal Constitution guarantees to the
states is a personal privilege that the states may waive at pleasure,3
but eases exploring such waivers have been rare. Far more attention
has been paid to other mechanisms bv which private parties may sue

states.
The last decade has witnessed an abrupt change in this situation.

Suddenly, waivers of state sovereign immunity are an important issue.
Cases concerning waivers are cropping up all over the federal courts.’

I. As iliis Article explains, courts and scholars have nt times used the letin "waiver" ol
state sovereign immunity to dextrine three different things: action hy Congress that eliminates
state sovereign immunity; a state's voluntary, knowing relinquishment (usually in advance ol
suit, and usually on a generic hasis) ol its own sovereign immunity; and other a.tions by state
officers (usually those taken in the course of litigation i'vclf) that have the effect ol iclinquishmg
state sovereign immunity. See tnfra l'art l.e. Courts scholars, and litigants have cared very
intn.li about the lust category, the ability ol Cotigtcss lo eliminate state sovereign immunity by
statute. Sir, e.g., Seminole Tube v. Honda, 517 U.S. < (1096) (holding that Congress cannot
abrogate stale sovereign immunity when acting pursuant to its Atliele | powers); J i.ithau R.
Siegel, 7he 11,Men SnUKc o/ Congress I'nsser in Abrogate Stole Sovereign Immunity, 7.3 11 X
I. Ki V. 530 (1995) (cxplonng mechanisms Congress could use to achieve the equivalent of ab-
rogation of state sovereign immunity) | hat category, however, really describes a different situa-
tion lliat should he called by a ihlfciclit name. See infm I'm 1C

2. Clark v. Hun,nil, lli.S U.S. 436. 447118S3)

3 At the Supreme Cciuit level, sec l.apiJcs v ItJ. ol Regents of the I'tttv. Sys.. 535 U
613 (2111>7); Kusgot v Regents of Univ., 534 U S 531(2002)1 Wis Dep't of Co:r, v Sch.ieht. 5/4
1'.S. 331 (199.5)

1lie lower enurts have struggled with, and gone into confhet regarding, | ie t lies of waiver
doCltine. Compare, e g , Arceibo Cmly llcalth Care. Inc. s 1'uerio Rico. 2701 3J 17. 26-2*r 1list
Cir. /mil) (holding that waiver occurs when a stale li' s a prool ol vialfll ill a bankruptcy pro-
ceeding). In le SODS. Inc., 2251 'd 970, 973 (Mil <.... .. MO) (holding Ili.U wuisct ovetiis when a
stale makes a general appearance and litigates on the meiits), LIl v. IllinJ Indus A Serss. ol
Mil. 179 | >d 751. 75(i-5,S (9th Cir 199*7) (hohhrg that the stale waives im.-ntniiy by (ailing to
raise it until the lint day ol trial), inner,JeJ hv 2lll | 3d 1156 (9tlt Cu 21X0 . Sutton \ Utah
Stale Sell lot the I>ca( A Hlilid, 171j 1J [32r>, 1’ In (Lih ( ir, 1999) (holding that waiver oceurs
when a slate removes a ease limn slate vouit to lidn.il court and litigates on ti e merits), ,iml In
re ItHike, 146 F 3d 1313, 1319 21) (lItli Co. I'M" lholding lli.it waiver occurs when a stale liles
a ptool of claim m a hanktuples pio.ccdtng) ssi.l, Morup.imeiy s M tryland. 2ii6 1.3d 3M, tts
39 (4th Cir. 2uol) (holding that a state defend.in is p.iinitled in tar-- the immunity defense oil
appeal despite the las'! the ttmmmdy defense was e»pte”lv withdrawn while the case was
pending m distrnt voi/rt). i.nufi.f. 122 S Ct 195,5,2Ixi2). | aptes v Itd of Regents of the Umv
Svs. 251 | 3d | 372, | 175 (lItli Cir ’ml) (holding that removal does not gtvi rive to waiver).
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The reason for this change is simple. Since its landmark decision in
Seminole Tribe of Florida v. Florida *llie Supreme Court has steadily
constricted the set of circumstances in which private parties may sue
states. As this set diminishes, each remaining element in the set takes
on increased importance. Lawyers, courts, and scholars paid little at-
tention to waivers of stale sovereign immunity as long as there were
other mechanisms available for bringing suits against states; now that
waivers are almost the only game in town, everyone wants to play.
Because cases in which a stat 'efendant waives its immunity make
up one of the very few remaining categories in which private suit
against states is permitted, it is essential that the boundaries of this

category be fully understood.5

Additionally, waivers of state sovereign immunity are of interest
because they provide a window into the ideology of state sovereign
immunity doctrine. They display, in microcosm, larger ideological
trends that run through the Supreme Court’'s handling of federalism
issues. In early cases, the Supreme Couit handled the issue of waivers
of state sovereign immunity in a reasonable way that appropriately
balanced state, federal, and private interests. Later, the issue became
ideologized. The larger trend of respecting states' rights, particularly
state sovereign immunity, became so strong that it overrode all other
considerations. Even the rules regarding waiver had to be recast so

nvd. 515 U.S. ft13 (20021. Clumsier s. Dep’t of Cmtj. & Eton. Dcv,, 220 F.3d 223,227 (3d Cir.
2000) (liiilduii! Hli.it there is no st,user even lhoiiph tlie ease \s.is tried in district court and llie
si.ite did tint raise immunity until tlie one was on appeal), and Kovaccvidt v. Kent State Univ.,
221 P.3d S0n. Kin (<dli | it. 2000) (same). See also Lcn Cinftets. Inc. v. Sutidijuist. 184 P. Supp.
2d 753.750 n 1(M I). Temi. 2002) (“[Clircuits ate split as to whether voluntary appearance and
defense on the incuts constitutes waiver of Eleventh Amendment immunity.").

4. S17 U.S. 44 (10%).

5. Although thete has hcen little mtcicst ill waivciv nt slate soveieipn immunity unlit ic-
cenlly, 1'do not mean to vupgcit that the subject has been entnely neglected 1ot some analyses
ol waivers nl state snvercipn immunity, see (‘hiisli.ina Uohannan. Itcvond Abro/;atnm of Saver
eis’ft liinntinilv Stale Itirnif), Private | m him. intil lateral Imcnlisn. 77 NAM!. | litv 271
(2002): (ill Seinfeld, Ilimi. hi liliyauon / leernth Amendment limniaalv mi./the Volant,mncw
pueomi, Bonto St. | J KA (2002).

Sehnlais have paid a yoo.1 steal of aitcniion to the question of whether Conprrs* can in
dive wiivais of slate soveicipu mimunty through the use of the ledeial spending pover or
other feileial pumeis. /.jj, Mehad 1. (ithson, <enyiesMon.il Anlhurily la Induce Waivers of
Siah Sineiiiyn Ininininiy the ('onJnion.il Sjn-iiiliny 1mner (an.l Hrynml), 20 HAMPSIS
Cun,sr. Lfj 430 (2002). 'this Attide is prirrerily eoneeined with waiver* of state sovereign im-
runity that tesiilt fioin actions taken by stales in the eolitest o hiipatinn, hut these other kinds
ol ssaiselv .lie USABdinfra I'all Il Cand I'dl 111.C5
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that they would conform to the Court’s overall ideology of state sov-
ereign immunity doctrine."”

A careful review of the history of waiver doctrine reveals that, in
the mid-twentieth century, the Supreme Court erroneously conflated
two separate traditions. Prior to 1945, the Court had one line of cases
concerning states’ voluntary and knowing consent to suit, and another
line of cases concerning actions by state officers that had tlie effect of
waiving a state’s immunity from suit without consent. Although the
two concepts appear similar (and the term "waiver” is sometimes ap-
plied to both), the cases distinguished them and subjected them lo
quite different rules. These pre-1945 decisions reflected an appropri-
ate balance between the importance of states’ lights and the need for
sensible rules governing the operation of the federal judicial system.

Beginning in 1945 and continuing, with some backsliding, for
decades, the Court conflated the two lines of cases.” This conflation
led to paradoxes and contradictions that reflected the elevation of
state sovereign immunity from an important but waivable defense
into an almost sacred principle. Other values, including obvious,
common-sense rules about how to run the federal judicial system,
were sacrificed. Such elevation and sacrifice are possible only in the
context of an ideologized doctrine of state sovereign immunity.

Interestingly, however, notwithstanding the great and continuing
strength of the Supreme Court’s overall push on federalism issues, the
most recent trend regarding waivers of state sovereign immunity rep-
resents a return to the prior, more reasonable rules. In two recent
cases— Wisconsin Department of Corrections v. Schacht' and l.apnles
v. Hoard of Regents of tlie University System of Georgia™—the Court
has retreated from the post-1945 waiver cases and explicitly overruled
the most troublesome case from the ideologized period." It appears
that the Court has once again made room for reasonable, common-
sense rules of waiver within the larger doctiine of state sovereign im-
munity.

Hie lower courts’ reception of the Supreme Court’s most recent
cases has not, however, been uniform Some lower courts have eor-

ti .Sirtnfrtl .nl It

I SEnimica
K See tnfru fail ti Il
Y. 524 U.S. JK1 (IWK),
Id. 555 U.S. 613 (2(102).
I Vir i fail 111
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rectly understood Scluiclit and Lapicies to reinstate the reasonable,
pre-1945 rules governing state consent to suit and waiver of immunity
front suit without consent. Others, however, still embrace the ideol-
ogy of the post-1945 cases and have given Schacht and Lapidcs very
narrow readings.?

This Article attempts to de-ideologize the doctrine of waiver of
state sovereign immunity, to explain the Supreme Court’s decisions in
this context, and to resurrect the useful distinction between cases
about state consent to suit and cases about state waiver of immunity
from suit. The Article seeks to show that there is room, even within
the Supreme Court’s broad doctrine of state sovereign immunity, for
a sensible doctrine of waiver. Such a sensible, non-ideologized doc-
trine would not be as favorable to states iS the rules created by the
Court’s post-1945 waiver cases,” but neither would it deny the impor-
tance of respect for state interests that is at he heart of the Court’s
sovereign immunity doctrine."

Part | of this Article briefly reviews the rule of state sovereign
immunity and its chief exceptions, emphasizing the reasons why the
exception permitting waiver of state sovereign immunity has taken on
increased importance. Part Il traces the development of the rules
governing slate consent to suit and other waivers of state sovereign
immunity and notes how these reasonably sensible rules became
ideologized in the mid-twentieth century. Part IlIl suggests how to
mend the doctrine of waiver of state sovereign immunity.

I. THE RULE OF STATE SOVEREIGN IMMUNITY AND ITS
Exceitions

The story of the Supreme Court’s development and expansion of
state sovereign immunity doctrine is a familiar one that need be re-
counted only briefly here. Without attempting much normative analy-
sis. th's Part describes the development of the rule of state sovereign
immunity and its most impoitanl exceptions. The focus is on under-
standing why the rules of consent and waiver have taken on increased

impoi lance.

2 Stirfill notes and acconpanyingtexd
11 M, <y .infiii 1Iut 11.CM (iiiyunp that a stale's f.ulurc Seasonably lo raise ilie issue ol

U imrrunity finin miii should coiisiuuic uwaiver ol ih.u inrunity)

14 Mr, ry ,infra fail 111,0 (argtnnr. lluil a «date's rentov.il ol a suit liom stuu- emit| in
federal tourl should constitute a waiver only ol lhe Male's immunity from a federal loiunt. not a
ss.nvel ol the Mate's immunity fiom liability).
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A. The Rule of Suite Sovereign Immunity

The issue of state sovereign immunity from suit in federal court
is older than the Constitution itself: it arose during debates over the
Constitution’s ratification, when opponents of ratification drew atten-
tion to the provision, in Article 111, for federal jurisdiction over suits
“between a State and Citizens of another State.” b This provision,
Anti-Federalists observed, appeared to apply just as much to suits in
which a state is a defendant as to suits in which a state is a plaintiff. In
particular, it appeared to permit suits against states upon their debts,
which could be conveyed to someone who was not a citizen of the
debtor state.DThe financial condition of many states at the time was
such that suits on their debts could have caused them considerable

embarrassment. I/
Proponents of ratification assured opponents that the Constitu-

tion was not intended to countenance suits against states for the pay-
ment of debt.1 Shortly after the Constitution's adoption, however, an
out-of-state creditor of Georgia began just such a suit in the United
Slates Supreme Court, in the Court's original jurisdiction." The
Court, relying on the plain text of Article 111 (among other considera-
tions), held that such an action would indeed lie.! A shocked'lCon-
gress quickly adopted, and the states ratified, the Eleventh Amend-

ment, which provides:

The Judicial power of the United Slates shall not he construed to ex-
tend to any suit in law or equity, commenced or prosecuted against

iS. US.const, an. lit, $2.el. I; 3Tin oi luir.s in imi sr.vt kai. siah Cosvi mions
on mi Aliol’iiON ui mi. inn n\. CoNsnm voN 5.16-27 (photo. reprint 1VIJ) (Jonathan
I liol ed , Philadelphia, J.1J. Lippineotf ,v Co. 2d cd. 1S3(>) |hcicni.ifter lit.Ilulls |)| iialls)
(statement of (Ictugc Mason); id. at 513 (statement ol Patrick Ifcmy).

in. 11liots 1>lliALLs. iuprn note * at 542-1.1 (statement ol I'itriik llcnty); 'till
tIULIt.MIsr No. SI, at 4S7-A8 (Alexander 11.million) (Clinton Kaossitci ed,, 1VOI).

17. Cohctu v. Virginia. IV U.S |6 Whe.it.) 264, 400 (1S21); | CllIAItn s WAIUU N, till
St TU M CI>IKI INt'Nil I'HLStAll XHISIOKY V9(|V2«).

1s sir.ex. ini 11001 KMisi No. Sl, al 4S7-SS (Alexander Hamilton) ( It is inherent nr
the nature of sovereignly not to tie .imen.thle In the suit id an individual nitliimi it>cowcl/it.
Il [hnc is immini in pretend IlLit the St.rte ptncimucuiv would .. I*cdivested nt the privilege
nl paying their own debts in their own way, liee ftrun every eon.tr lint Inil (li.it \sInch flows Iroin
the rtvligalir* if pood faith ')

tv. Clnvohii v. tieoipi.i.2 U.S (2 Dali)-119,419(1793).

20. hi .it4S2 (Lltiir, 1 Li,] at 466 (Wilson, J,), id at 409 (Cuvliiim:,J,), id at 47V (fay. 1‘J.)

21 .Sir 1l.tis v. L.ounun.i. 1V) (Is 1,)1 (I1Svrt) (slitinp that the deeivmn in I'hiiidin etc
aled “a shock ol suilinvc lluouyliout the countrv ), | WAILtItI n. sii/ i.i note 17. at Vo (" | lie deei
sum tell upon the muntiy with a piofoimd shock ")
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one of tlie United States by Citizens of another Stale, or In Citizens
or Subjects of any Foreign State.2

The Eleventh Amendment’s enigmatic text created problems
and paradoxes that remain difficult to explain today. On the one
hand, the amendment clearly seems textually limited to suits against a
state by citizens 0f another state (or by foreign citizens or subjects),
and so it would appear to have no application to a suit against a state
by one of its own citizens. On the other hand, when a suit is brought
against a state by a citizen of another state, the amendment’s text con-
tains nothing that would appear to limit its application based on the
nature of the suit (provided it be a “suit in law or equity"). Thus, the
amendment would, in particular, appear to apply equally to suits
based on state and federal law.

A literal reading of the amendment might, therefore, lead to the
conclusion that the amendment bars all suits in law or equi.y brought
in federal court against a state by a citizen of another state, but per-
mits suits in federal court against a state by its own citizens— pro-
vided, of course, that they arc otherwise within the federal jurisdic-
tion.2 Curiously, this “literal" interpretation of the Eleventh
Amendment has almost no adherents.2LIt would lead to the paradoxi-
cal result that a private citizen could sue her own state on a federal
cause of action, but a citizen of another state could not sue the state
on an identical claim. This result is paradoxical because under the
Constitution the presence of an interstate element in a case typically
enhances, rather than detracts from, the basis for the exercise of fed-

22. II'S. C'osst. .intend XI Cotijtless udopied the iiincndmcM hi M.ncli. 1794, just i little
oxer .i sear .illei (lie Clituilm decision It took llie Matos, hosxexet, almost loin ye.ns to rani)
tticamendment 1Jt lusCotint.Jn. Ini ot ivi it Wi mu ii HoimisIn vim:Illihoio m
111 SUPKI M CdI'KI <] Il U.MIT HSi Al'IS 729-47(1971).

24, | .mmully .ok my students hi federal Couth -wi>t they understand lo lie llie literal
meaning ol die lect ol Itic Ilcscnth Amendment | he rc.idiitf* given shove is llie most popular
.insuci, Inn il is inn unnctk.il. Some student' \jy tll.it ' lex| liletally indicates the "diversity"
lending explained in llie following paragraphs, ollictx r slill uthci "litcMI” leadings. See in-
fin inite 24.

24, lor .iiaic cucplioti, sec I-.ivmcike (. Matkti.ill, hghting the llkii/i of ilic tie Tth
Amrnliiii‘iit. KCllaKV | KIV 1142, |44h(19S9) Another scholar also icioimncmls applying
Ilie amendment hicully. although in Ins view the hlet.il leading petmiis cungiecsiiinal aluoga-
non ol st.iic sovereign immunity. Sicven dicker Cooper, The | Imnlh Airiiiiilnuitt A h im,it
SohilU'il. ISWas M | Kl v MSI, 11S’ (19M2)
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eral jurisdiction.” The “literal” reading of the Eleventh Amendment
therefore makes little sense.

As a result, most interpretations of the Eleventh Amendment
depart from this literal reading. The two principal readings may be
termed the “official" reading and the “diversity” reading. The "diver-
sity" reading, advocated by numerous scholars and some judges, ar-
gues that the Eleventh Amendment simply repealed the portion of
Article 11l of the Constitution that conferred federal judicial power
over cases between a state and citizens of another state,Z It did not
bar a case fitting that description from being heard in federal court if
the case was otherwise within the federal jurisdiction.Z Thus, under
this theory, the Eleventh Amendment bars cases such as Chisolm it-
self, in which a private plaintiff sues a state on a state law cause of ac-
tion and the case is in federal court only because of the diversity of
the parties.2' The Eleventh Amendment does not, under the diversity
reading, bar a private party from suing a state in federal court on a
federal cause of action, whether or not the plaintiff is a citizen of the
defendant state, because such a claim can proceed under the “federal
question" jurisdiction.2

The diversity theory respects the limiting language of the Elev-
enth Amendment, which limits application of the amendment to suits
against states by citizens of other states. Its textual weakness is that it
must confront the broad language defining the types of cases that the
amendment apparently bars: “any suit in law or equity" that falls
within the party configurations listed in the amendment. This weak-
ness is not necessarily insuperable - diversity theorists have explained

25 ii-r, cj;. U.S. (,'ONsr. ail. Ill. ft 2 el. I (coniclliflg fedclal [ildic'inl i osei e.r;s
"between Cili/cnv u( different Slates™).

20. Tii he precise, i: repealed /iiin of ili.it piavivum it icpe.dcd the punt nt judicial power
ovc* eases hetween :i male and cili/cnv of another Mate where the state is the defendant Il did
Tint affccl the provision's application to eases where the state is the plaintiff. Tor judicial expla-
nations ol the diversity theory, sec Seminole T,.bc v. Honda, M7 Its. e 101-16 (1°WfFi)
(Soutci, J., dissenting); Atascadero Stale llosp s. Scanlon, 47." Il S 234,258- 712 (1'/SSj (Itren
nan. J.. dissenting). 1 or scholarly explanations, see. for example, Aldul Heed Ani.ir, t)f Sintt-
ny/ity mi,t 1fIrrilt\m. % Yah. | J. 1425 (1*H7), William A. | leicbcr. Tht Dnttmy Tiphuui
linn of tht rjeii/illi Amtndmtnl .1 litjilv i,i Cntnr, so 1J. fill. 1. Ki v. 120l (10G8V). John J.
liilibons. The I Itinull AmOliliiiihl Si,ur S,,,,Ir,;n hiliillinily -1 TMiiltiprtlulli‘ii, S'
ftnLIM L. Hi v. ihS7| pw'j.

27 AhiiiUi/tru. 473 1) S ai 'ill (liicniuii, J , dosetiling) ("If fedci.il jurisdiction is based on
llie existence of a federal question ol ionic Other clause of Article Il .. llie lilcvenlh Amend
men: has no rctcsance.")

28 hi at 280 (Iticnnan.J , dissenting).

2» 11 ai *01 (Itienn.ni. J . di'-entme)
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that the amendment’s text is directed specifically at tlie statc-citizen
diversity clause of Article 1116- but it is a textual difficulty.

30. See, e.g., id al 289 (Brennan, J.. dissenting) (explaining that the “raiher legalistic
terms" of the Eleventh Amendment exist because the amendment was intended to remedy Chi-
iolin's interpretation of the statc-citizen and state-alien diversity clauses in Article 11l as them-
selves abrogating slate sovereign immunity). Justice Brennan's otherwise comprehensive opin-
ion omits one potentially powerful explanation for how the Eleventh Amendment's text could
have taken its curious form if it was intended to embody the diversity theory. In 1805, Senator
Brcckenridge proposed lo amend the Constitution lo provide that:

The judicial power of the United States shall not be construed lo extend to con-
troversies between a State and citizens of another State, between citizens of different
States, between citizens of the same State, claiming lands under grants of different
States; and between a Slate or the citizens thereof and foreign States, citizens, or

subjects.

14 AS'NALS I)I; CONG. 53 (1805). Evidently this proposal was intended to repeal all forms of di-
versity jurisdiction, but surely no one could think that the statement that “|t|he judicial power of
the United Stales shall not be construed to extend to controversies ... between citizens of dif-
ferent States" was intended to eliminate federal judicial power over suits be.ween citizens ol
different states that were based on federal questions. That would make no sense at all; it would
limit the federal question jurisdiction to cases that arose under federal law nitd were between
citizens of the same stale. (Actually, it would also allow a federal question ease between aliens,
but not between an alien and a citizen—another nonsensical result.)

The language of the Brcckenridge proposal closely parallels that of the Eleventh
Amendment. If Senator Brcckenridge could have imagined, as he cv.dcntly did, that his lan-
guage would have the effect of repealing diversity jurisdiction but not of affirmatively barring
cases that fell within the party configurations listed in the amendment if the eases were other-
wise within the federal jurisdiction, then perhaps it is not so strange after all to give a similar
reading to the text of the Eleventh Amendment: it repeals the statc-citizen and stale-alien di-
versity jurisdiction but does not bar cases falling within those party configurations if they arc
otherwise within the federal jurisdiction.

Countering this argument. I’'mfessor Lawrence Marshall finds a "crucial™ distinction be-
tween the Brcckenridge proposal and the actual text of the Eleventh Amendment: the Eleventh
Amendment refers to “any suit in law or equity." whereas the Brcckenridge proposal uses the
term "controversies " Lawrence Marshall, Hu Image on the Eleventh Amendment, 57 II. till. I.
Iti.v. 127, 129 (1990). This latter term. Marshall argues, has a much narrower significance than
th. broad language used in the Eleventh Amendment; it evokes only the last six eat rgoiics of
Article 11l judicial power, not the urst three, which Article Il refers to us "eases" rather than as
"ttmiiovcisic*."/if at 129-30.

1 would respectfully suggest that Marshall reads far too much into this slight linguistic dll-
fciencc. Marshall claims that "[.i|lthough Brcckenridge modeled Ins puipos.il on the Eleventh
Amendment, lie dclil<craicls departed from its broad formulation,” but Ins accompanying Ic d-
note provides no support lor the key word "deliberately.” Id at 130 n il. It is easy to imagine a
far greater degree of precision m drafting lonstintii‘iial amendments than likely exists. 'l funk
back to the balanced budget amendment that Congress considered in 1995. 11.K I. Bes. 1 Itllili
1’ting. (1995), Did anyone really understand llie pieeivc meaning of the test of llie amend-
ment—including all the different vcisinns of that text that were proposed? mg.id;Il.R.J. lies.
7, KWh Cong, (1995); 11.BJ. lies. 15, Illitth Cong. (1995); ILK J. lies. 20. IfMllr Cong (1‘iu.S);
11.K.J. lies. 21. littih Cong. (199,5) (earh a different version of a balanced budget amendment).
Vet the amendment 1?‘] e within m e vote ol passing the Congiess. Michael \Vmev, 'irnatr lie-
jeitv Amendment on mﬂgthe lindgel, Cline Vole />Hlon to 0.0 /*, N'Y. Itsn s. Mm. 3.

1995, at Al.
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Il. The Ideologization of Waiver Doctrine

The Supreme Court’s approach to the issue of waiver may be di-
vided into distinct periods, with tlie 1945 case of Ford Motor Co. r.
Department of Treasury of Indiana ' marking an important dividing
line. Two notable principles characterized the pre-i945 cases. First,
the pre-1945 cases recognized two distinct traditions governing two
different kinds of .vaivers. In some cases, a state voluntarily, know-
ingly, and intentionally agreed to be sued.*4In other cat :s, state offi-
cials took actions that had the effect of relinquishing the state’s sov-
ereign immunity whether they knew it or not and whether they
intended it or not.w Very different rules governed these different

kinds of cases.

Unfortunately, these two kinds of cases do not have distinct,
standard nanier. Both may be said to involve “waiver” of state sover-
eign immunity." Inasmuch, however, as the cases were governed by
quite different rules, it will prove useful to have different terms for
them. Drawing on the language of the pre-1945 cases, this Ailicle will
say that when a state voluntarily and knowingly agrees to be sued, it
has consented to suit, and that when a state's actions other ise elimi-
nate its immunity, the stale has waived its immunity j tom suit without
consentTh® choice of these terms is somewhat arbitrary (and,
where context permits, the term “waiver” will still refer to both Kintis
of cases), but the key point is that, whatever terms are used, there
were two different concepts tnat the cases treated vcrv differently.”

The second notable point about the pre-1945 cases is that they
struck a balance between states’ rights and the reasonable and legiti-
mate interests of private plaintiffs and the federal judicial system.
State sovereignty wa,, not the only value the Court considered as i*
made its decisions. The Con ’ also considered the effect of immunity
on plaintiffs and on the judicial system itself.

N} 121 U.S. 459 (1045).

‘d  Seemfut I’'m 1LA.I.

S5 .Yrrmfrii larl 11.A.2

>&  See. e x . Lapides v. IUL. ol Kvc.enK of the Univ. Sys. 53S U.S. <13 <2 (21«iJ) (] | pie
-Sliile'f. .idion jniiimp. (lie- icinnvinp. of Iliii cave lo federal court waived ils Flcvciilti Aincmlincnl
iii.iimnity Atascadero Mate llosp v, Scanlon. 473 I1.S 734. 71S n.! (19S5) ("A State may
vllcdn.no i waiver of ils cnnvtiiuiional miniuniiy Iy a ‘liMc ‘aruic or voiiviiiuiioii.il piovi-
Moll .. .")

77.  See (iunlvr v. All Uoavl 1.me KR. Co,, 2Nl U.S. , _S4 (1906) ("Alllmwyli a dLil>*
may not I> micl wiiliuiii its convent. siivli iiiiimiiniy tva pnvilcyc winch may I>c waived ... ."I

S Sirinjhi ’.nl Il A.
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Starting in 1945 and continuing until quite recently, the Court's
rulings reflected a sharp hardening and ideologization of state sover-
eign immunity principles The Court conflated the lines of cases con-
cerning consent and waiver. Stale sovereign immunity was trans-
formed from an important but rather easily waivable defense into an
almost sacred principle that could be avoided only by the clearest and
most unequfvocaf consent to suit or waiver oﬁmmuni'ty.

Then, starting in 1998, the Court created a countertrend. The
Court’'s most recent cases overruled Ford Motor Co, and vitiated the
rules of tlie post-1945 period. The trend is to return to the traditional
rules regarding waivers of state sovereign immunity.""

This Part first explores these little-known cases descriptively, in
order to understand what the Court has done and to exhume the use-
ful, but lost, distinction between consent cases and waiver cases. The
next Part examines this area normatively and explains the way in
which a lion-ideological doctrine would approach the question of
waivers of slate sovereign immunity.

A. The Traditional Rides of Consent and Waiver

Prior to 1945, the Supreme Court's Eleventh Amendment juris-
prudence combined severity with mildness. On the one hand, during
this period, the Court created and continually expanded the rule that
state sovereign immunity bars suits against states without regard to
the text of the Eleventh Amendment.1 It also looked askance at
claims that a state had consented to suit in federal court.’ On the
othei hand, the Comt tempered the rigors of immunity by recogniz-
ing waivers of a state’s immunity Itom suit without consent.l’ In gen-
eral, the Corn | Heated the defense of state sovereign immunity rather

IW - Strm ftii 1"l 1111

my - S i il 11

lot Mf Milieu) v. Mississippi, !')' U S 3)1. 33V-3n (Iv.Vt) (holding ih.il immunity applies
lo suits against a stale by a foreign state, although j foreign stale is not a "uti/en or stibje, t ol"
a foreign state), tpu/re New York. 2>(i Il.S. 1™*l, 4v7 (1'd) (Ini'.but: that immunity applies to
suits in udmualls against a state, even though (lie Lleseiuli Atneiidr..ciit tel Is only to suits in
law or eijuily ); Smith v. Reeves, I7S I'.S. 1\, 4iV (IVIK)) (liuldiny; lliat immunity applies lo suits
against stales by (cilcr.illy shailefCtl corporations, eventboiip.b suelicorporations arencillie;
citi/ens of any other state nor citizens ormbjeets of alotrignstate); Halts s | ouisiuna,1311"' s
I, 70 (ISVUj (holding that imniunily bari a su.t against a stale by one ol its ossa cili/cilt, even
though the Mcvvnth Amendment eosetv suits only by uu/eiis of other states or by eitrens or

vuhje*is ol aforeign state).

it3 SRR A
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like llie defense of personal jurisdiction. The defense certainly existed
and could lead to dismissal of a case, but the defendant had to assert
the defense, and had to do so in a timely fashion. If the defense was
not seasonably asserted, it was waived and could not be reasserted

thereafter.

1 Consent Cases. In cases in which a state had allegedly con-
sented to suit a<ainst itself, the Supreme Court employed very strict,
pro-state rules. Consent to suit, the Court held, was “altogether vol-
untary" on the part of a state, and a state was free to set conditions on
any consent that it chose to give."** In particular, a slate could consent
to be sued in its own courts, but no! in federal courts."" Indeed, not
only could a state give such a limited consent, but the Supreme Court
held as early as 1900 that it was appropriate to read state consent
statutes narrowly and interpret them to permit suit against the state
only in its own courts, even when that restriction was not clearly
specified," '1his rule has persisted."7

Moreover, and perhaps most strikingly, the Court held that, be-
cause a state’s consent to suit was wholly voluntary, a state remained
free lo withdraw its consent, even after a suit against it had com-
menced in accordance with that consent. In Beers v. Arkansas."" the
plaintiff sued Arkansas in its own courts, as state law permitted, for
failure to pay on stale bonds."" Subsequently, the state legislature en-
acted a new statute providing that, in any such suit, the court should
order that the original bonds be filed with the court, and. if they were
not so filed, the case should be dismissed.I' The plaintiff, upon being

im  licci&v. Aflaiius.61 U.S. (201low-) >27.52*/ (

105 liteves, 178 U.S. at 441.

toti 11

1(17. Cull Sas. flunk v. ILi, Prepaid l'oslsctorld.ir) Lvlue Lxpense lid. S.!? 1’.S la*,, loo
(17W]; Atascadero Stale limp. v. Scanlon. 4/1 U.S. 214,241 (11X5).

10 /Iffrj. til Us (2oHow).il 577,

ioi

110 /. Arkansas'™ requirement win just one uf man) <«liim s used hy stales lo amid pay
i~ Imnd debts thenu>:In>ot the nineteenth century, tor example. Virginia, .iltci defaulting i it-,
bond obligation*, managed lo obtain new eicdit in 1871 by is'tring bonds with a statutory prom
isc that the bond coupons, d past maturity, could he used to pay any las owed to Ibc Mate. |hen.
in ISN2, the state passed a new statute directing its tax collectois to retusc to accept the coupons
in payment ot taxes. I’'omdcxter v. (ireenhow (t'irgiiiM (V «/m/i ('t/so). 114 U.S. 2>, 271 74
(IMS) Other stales, including Mississippi and Florida, simply repudiated their debts.
MAROAKI r (i. Mvt K§ A1 ISAMIIAL ik tetitv <+ it um i OSEMI 1 144 (QU7U). 111t Iruo
mration ot state bondholders following p, misylsania’s repudiation ot its dclilx m IMI ssa\ ex-
pressed in this aseft x letter to the Ifoniirtv <htmUclr
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ordered to file his bonds in accordance with the law, failed to do so,
and his case was dismissed.I' The plaintiff took the case to the Su-
preme Court on the claim that Arkansas’s modification of its prior
consent to be sued impaired the obligation of its contracts in violation
of the Contracts Clause of the federal Constitution.

rhe Supreme Court might have treated the case narrowly; it
could have held that Arkansas had not withdrawn its consent to be
sued but had merely regulated the procedures to be followed in a suit
based on that consent. Instead, the Court announced a broau rule. It
held that, inasmuch as a state’s consent to suit is voluntary, the stale
"may prescribe the teims and conditions on which it consents to be
sued, and the manner in which the suit shall be conducted, and may
withdraw its consent whenever it may suppose tha: justice to the pub-
lic requires it.” .J The state’s consent to be sued was not, the Court
held, a contract subject to the Contracts Clause."4

The consent cases thus reflect a strongly pro-state rule. A state
could consent to suit, or not, as it pleased; it could attach such condi-
tions to its consent as it thought appropriate; and it could withdraw its
consent even after a suit against it had commenced.

2, Waiver Cases. Simultaneously with these consent cases, how-
ever, the Supreme Court decided cases evincing a quite different tra-
dition regarding waiver of a -stale's imnu nity from suit without con-
sent. Unlike consent, such waiver did not have to occur expressly. It
could arise by implication, and it could occur without regard to the in-
tent of the slate or its officials. Moreover, a state's waiver of sover-

eign immunity was irrevocable.

| ncsvt meet a IVhiiN>lv.ini.in at a London Unmet| without feeling a ilisliumii*iii tit
Mi/c oid Uitiilc liini—to altol Ins I'cascr lo one sullctet and Ins ot.il lo anollici lit
iipptnpriale Ins posed li.nnll. isltid In the orphan, and lo cmiiforl the svidins ssilli
ins wiser watch, lltoaduay imps, and (lie London (iuidc, which lie alssgvs catties in
Ins poilcls. Him such a man can set himself down al an liiiglish 'jhlc ss.llimit fcelitlj*
iliai lie owes iwn or three pound' lo cscty man incompany. Iam ii a loss to omiciw.

ill ski tii rt suson. inr swim ol Swims in inc. iiii Liii.wn v o lli muukoi svi>m v
swnii2isS(IM?7)

in /lwmi.t.s {.,allowj.a.V/.

12 /.

tit 1,1

lit /il.atjOj hi

lis S, I Jintks 1V ,Yand aivimpuns n test.
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The waiver cases began, as noted earlier, with Clark r. Bar-
nard." in which Rhode Island’s claim to money in the possession of a
federal district court was held to constitute a waiver of any objection
lo the court’s power to determine that claim." Clark was a somewhat
unusual case in that the state appeared not solely in the character of a
defendant, but also as a party that had made an affirmative claim to a
fund that was in a federal court’s possession."l1 The Court might
therefore have chosen to write a narrow opinion in Clark, establishing
nothing more than the principle that when a state affirmatively in-
vokes the jurisdiction of a federal court, it necessarily consents to the
court's determination of the claim that the state has brought to it.
Such a rule has, indeed, persisted in the bankruptcy area, where a
slate’s filing of a proof of claim acts as a waiver of any objection to
the federal courts’ ability to rule on that claim, even if the ruling goes
against the state.l1"

Notably, however, the Clink opinion contained broad language
regarding waiver that would support a more general rule. The Court
said:

The immunity from .suit belonging to a State, which is respected and

protected by the Constitution within tlie limits of the judicial power

of the United States, is a personal privilege which it may waive at

pleasure: so that in a suit, otherwise well btoug t. in which a State

had sufficient interest to entitle it to become a party defendant, its
appearance in_a_court of the Upﬂilted Stales would be a voluntary
submission lo its jurisdiction

Notwithstanding the particular circumstances presented by Clark, this
language— directed specifically at cases in which a state’s interest was
as a defendant— suggested that the Court believed that a state waives
its immunity not only by alfirmalively invoking the jurisdiction of a
federal court, but also by metelv appearing in federal court in a case
in which it has been summoned as an ordinary defendant.

Subsequent cases continued the rule implied by Clark's broad
language. Gunter v. Atlantic Coast l.inc Railroad Co.' ' concerned a

no lusirs 4Jo(iss.M

17 1 jl 917 s

s 11 il 417.

1"l tiiinditerv Newichcy. .V '1' S v.s. V't 7> cl«/47»
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tax exemption granted to a railroad by South Carolina.22 After the
railroad and its successors had enjoyed the exemption for thirteen
years, the state passed a new tax law, pursuant to which the treasurers
of two counties within the state started taxing the railroad’s prop-
erly.2 The railroad sued the treasurers and claimed that the new law
impaired the obligations of a contract between the state and the rail-
road company.21The treasurers were represented in this litigation by
the state attorney general.ZBNo issue of immunity was, apparently,
raised in this litigation, which proceeded to the United States Su
preme Court and was resolved in favor of the railroad.15

Another twenty-five years passed, after which the state at-
tempted once again to tax the railroad.X¥ In subsequent litigation, the
Supreme Court decided that the state was effectively a party to, and
was therefore bound by the judgment in, the first case.}' Although
noting that private parties may not sue a state without its consem’, the
Court observed that:

Although a State may not be sued without its consent, such immu-

nity is a privilege which may be waived, and hence where a Slate

voluntarily becomes a parly to a cause and submits its rights for ju-

dicial determination, it will be bound thereby and cannot escape the

result of its own voluntary act by invoking the prohibitions of the

Eleventh Amendment.l,

The Gunter case made several noteworthy points. First, the
Court distinguished a state’s consent to be sued from the subtly dif-
ferent concept of the state's waiver of its immunity from suit without
consent. The Court had jealously guarded the states’ right to limit the
former," but here it said that the latter may occur when a slate simply
“voluntarily becomes a party to a cause and submits its rights for judi-
cial determination."l” Moreover, the Court held such a waiver to be
irrevocable: the state could not later invoke its immunity to "escape
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the result of its own voluntary act.”I3 Tlie Court determined that the
state attorney general, by virtue of his authority to litigate on behalf
of the slate, could effectively bind the state and waive the slate's im-
munity by failing to assert it in the initial litigation.nl Finally md
most important, Gunter extended the rule of Clark to the situation in
which the state was an ordinary defendant and not the party invoking
federal jurisdiction; even in such a case, the state’s voluntary appear-
ance would constitute a waiver of its immunity. Thus, although Gun-
ter was another slightly peculiar case (because immunity was waived
in the first, separate suit), it applied a broad rule that states waive
their immunity by simply failing to assert it.

Further developments confirmed the broad rule of waiver. Rorto
Rico v. Ramos™ was a somewhat tangled case concerning title to real
property. The plaintiff, Ramos, claiming to be the owner of certain
real property, sued Eduardo Wood, who was holding the property as
an estate administrator. Because Wood was an alien, Ramos sued in
federal district court.16 Wood asserted that the property had es-
cheated to Puerto Rico.1

Puerto Rico then appeared by its attorney general and sought
time to determine whether it should be made a party defendant in the
case."™ The case was continued, after which Puerto Rico again ap-
peared and claimed an interest in the action.1' The district court or-
dered Puerto Rico to be made a party defendant, and Ramos
amended his complaint accordingly. ” Puerto Rico then, however,
demurred to the complaint on the ground of so' ' ign immunity.T
The demurrer was overruled, and Ramos won a

The Supreme Court affirmed.l’ Puerto Rico, -i noted, was not
the defendant in the beginning; it had voluntarily petitioned to he
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made a defendant.4 The attorney general had taken time to consider
this action, and had decided to intervene so as to be better able to
look after Puerto Rico’s interests in the litigation."' Having done so,
Puerto Rico had consented to be a party to the case."” Moreover, its
consent was irrevocable. The Court explained, “the immunity of sov-
ereignly from suit without its consent cannot be carried so far as to
permit it to reverse the action invoked by it, and to come in and go
out of court at its will, the other party having no right of resistance to
either step.”"7

Like Clark, Ramos shows the willingness of the Supreme Court
to hold sovereign defendants to the consequences of their own litiga-
tion decisions. Puerto Rico challenged the court’sjurisdiction imme-
diately upon being made a defendant; nonetheless, the Court held
that it could not first ask to be made a defendant and then challenge
the court’s power over it. The case also evinces judicial concern for
the interests of the private plaintiff. By observing that the sovereign
cannot “come in and go out of court at its will, the other party having
no right of resistance lo either step," the Court suggests that, notwith-
standing the sovereign character of the defendant, some regard must
be given to the interests of the other party.

Although Ramos is yet another slightly unusual case in that the
sovereign defendant itself sought to be made a party to the suit, the
case represents an extension beyond Clark because in Ramos, the
sovereign intervened as a defendant, not as a claimant to a fund in the
possession of the court. Moreover, Ramos continued the pattern of
Clark and Comier in that its language and reasoning were broad. The
Court slateu a strong pro-plaintiff rule that, without reference to the
particular circumstances of the case, constricted the ability of sover-
eign defendants lo assert sovereign immunity.

Moreover, once again, further developments showed the Court
giving lull effect to the bioad language employed in the previous
cases. The starkest example of this period’s jurisprudence came in
RichariEon r. I'gjardo Sii*ar co.,” decided in 1916. In Richardson.

the plaintiff, a corporation, sought a refund of an allegedly unlawful

144 1t or(ol.

145 /.

146 11 ahze.

147 1,1

14S M| 1JS. 44 (W Itj)



2003 STATE SOVEREIGN IMMUNITY 1%

tax, which it had paid under protest to the treasurer of Puerto Rico.""'
The plaintiff sued the treasurer in federal court.11The treasurer an-
swered the plaintiff’'s complaint, and some other steps were also
taken: the parties fixed a day for trial by stipulation, and the plaintiff
filed an amended and supplemental complaint, which the defendant
answered.11 Then, eight months after the action was first instituted,
the defendant moved for dismissal on the ground of sovereign immu-
nity.1'

The Supreme Court briskly denied the defendant’'s assertion of
immunity as untimely. Citing RamM0S and GUNtEr, the Court simply
said: “Whatever might have been the merit of [defendant's] position
if promptly asserted and adhered to, we hold ... that having solemnly
appeared and taken the other steps above narrated, [defendant] could
not thereafter deny the court's jurisdiction.The Court did not ap-
pear to believe that the case required a../ lengthy discussion.

Richardson unequivocally evinces a strongly pro-plaintiff rule of
waiver. The case is simple and straightforward. It shows that, unlike
the rules regarding CONSEM to suit, the traditional rule regarding
WAIVErS of sovereign immunity strongly favored plaintiffs.

The defendant in Richardson appeared in the ordinary character
of a defendant; he was not the one invoking the federal court’sjuris-
diction. The defendant never expressly waived immunity or con-
sented to suit. |lie waiver of immunity arose only implicitly, from the
defendant's failure to assert immunity at the proper time. Moreover,
the defendant did not wait very long before attempting lo assert im-
munity. The assertion was made while the case was still in trial court
and was, indeed, only a few months old and still in its pretrial stages.
Notwithstanding all of these points, the Supreme Court held that the
defendant had waited too long and that his implicit waiver of immu-

nity from suit W is binding.14

mv. laaiso 7.
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Considered together, the Supreme Court’s early cases on waiver
of state sovereign immunity reflected a very different, and much more
pro-plaintiff, rule than its cases regarding state consent to suit. Even
where a state never consented to suit, it could be held to have waived
its immunity from suit without consent. Such waivers could arise im-
plicitly from a state’s conduct, including its mere failure to assert its
immunity at the proper time. A state could be bound by the actions of
its litigation counsel. Finally, a state’s waiver of its immunity, once
made in litigation, was irrevocable. These principles persisted until

19458
R \Waiver Doctrine Constricted

The year 1945 witnessed a marked shift in tlie Supreme Court’s
approach to waiver issues, which occurred in the case of Ford Motor
(o. v. Department of Treasury of Indiana."* Ford Motor Co. was in
form quite similar to the Richardson case just discussed: it was an ac-
tion brought in federal court to recover an allegedly illegal tax col-
lected by stale officials.1 The defendants were the state’s Depart-
ment of the Treasury and three officials who together constituted the
department's board.' ' The defendants, represented by the state's at-
torney general, defended the case on its merits throughout proceed-
ings in the trial and appellate courts. They made no mention of the is-
sue of sovereign immunity in either court.1' When the case reached

general rule exempting a government sovereign in its attributes from lining sued without its ton-
sent.” I'orto Kuo v. Kosuly, 221 U.S. 270.27.1 (1013). This statement suggests that the rules lor
suits against Puerto Rico would tv the same as those for eases against state sovctcigns. The
Court cited this ease in Hﬂl.ifﬂMﬂ, 241 U.S. at 47, so it hud not forgotten about it. Similarly.
Puerto Rico is today treated as a state lor Plevenlli Amendment purposes. Me P.K. Aipleduit
& Sewer Audi. v. Metcalf k Eddy, Inc.. 506 US. 130. 141-42 li t (1093) (assuming this point
<SrEM7i>); Ramirez, v. P.K. I-'uc Scrv., 715 1:.2d 694. 697 (1st Cir. 19S3) (holding that the llcv-
enth Amendment applies to I'uctto Kieo in all aspects) Finally, in Hi t.ie Court relied
upon (luntrr, a ease involving a state defendant. 2-t| U.S. at 47; wt \u/tra notes 14S-51 and ac-
companying text. The fair inference finrn all these indications is Ihal the holdings ol ftrr/i.r/i/wm
and Hunms would apply lo state defendants
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the Supreme Court, however, the defendants, for the first time, as-
serted that sovereign immunity barred the plaintiff's suit."” Possibly
the defendant’s tardiness resulted from another shift in the Supreme
Court’s sovereign immunity doctrines: it was only a year earlier, in
the case of Great Northern Life Insurance Co. t\ Read,'Ilthat the Su-
preme Court had ruled that an action against state officials seeking a
refund of wrongfully collected taxes constituted a suit against the
state itself subject to the defense of sovereign immunity, rather than
an action against officials subject to the rule of Ex parte Young.M
Therefore, it might not have occurred to the defendants to assert im-
munity from suit until after the appellate proceedings were already
concluded. B In any event, the defendants did not raise their immu-
nity until the case reached the last possible court.

The Supreme Court made several important rulings in favor of
the defendants. First, it reiterated its holding from Read, that the suit,
although naming individual defendants, was effectively a suit against
the slate of Indiana and subject to the rules of state sovereign immu-
nity.11 Second, the Court, relying on its earlier decision in Reeves,
held that the state had not consented to be sued in federal court, even
though a stale statute authorized a refund action against the stale
treasury department “in any court of competent jurisdiction.”1' The
Court held that the statute evinced the state’s consent only to suits in
the state’'s own courts.16

Finally, the Supreme Court determined that the defendants’ as-
sertion of immunity “was in time.”1 The defendants added a new
wrinkle to the issue of waivers of state sovereign immunity: the issue
of state law authority. Defense counsel conceded that their failure to
assett immunity from suit in the lower courts constituted a waiver of
immunity, but only if they were authorized by state law to make such
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a waiver.B They claimed that under the relevant state law they were
not competent to waive the state's sovereign immunity.""

The Supreme Court agreed. The Constitution of Indiana, the
Court observed, provided that the state legislature might generally
waive immunity for a class of cases, but expressly forbade it lo waive
immunity in a particular case or to pay damages to a particular claim-
ant.I’ From this provision, the Court inferred that the legislature
would not, except by clear language, confer discretion on state execu-
tive or administrative officials to waive immunity in a particular
case.ll Although the state attorney general was generally authorized
to represent the state in litigation, the state supreme court had con-
strued his powers strictly and had held that he did not have the broad
authority of an attorney general at common law.'7 Accordingly, the
Court held that the defendants could not have effected a waiver of
the state's sovereign immunity.18

The Court’'s holding represented a considerable departure from
the waiver cases discussed in Part 1.A.2, In none of the previous
cases had the Court demanded that, before a court could find that a
state had waived its sovereign immunity from suit, the court first in-
quire into the authority of the state’s attorneys to waive immunity as
a matter of stale law. To the contrary, in Gunter, the Court had held
that the state attorney general’s appearance had waived the state’s
sovereign immunity based simply on i»is ueneral authority under state
law to represent the state in litigation.7In turd Motor Co., the Court
said that in Gunter, the stale’s submission to the court was authorized
by state statute, not by the unauthorized consent of an official.1 This
argument, however, hardly seems like a persuasive distinction, inas-
much as the attorney general's authority in both cases was simply the
authority to represent the state in litigation. In one case this was held
lo be sufficient to bind the stale to a waiver of immunity; in the other,
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it was not.I8The Court also dismissed Richardson With the cryptic ob-
servation that in that case “without consideration of any limitations
on his powers, we held that the attorney general of Puerto Rico could
waive its sovereign immunity.”7 The Court’s statement acknowl-
edges that it had previously recognized a waiver of sovereign immu-
nity based on the mere failure of counsel to assert the immunity sea-

sonably.
Ford Motor Co. thus tightened waiver doctrine considerably. A

state’s counsel’s inadvertent—or even, apparently, advertent—failure
to raise immunity could not waive state sovereign immunity unless
state law authorized the counsel to waive. Most state ttorneys gen-
eral have, of course, the power to represent the state in litigation, but
few if any have express statutory authority to waive the state’s sover-

eign immunity from suit.I7

176. The Court also suggested that Gunter had turned on res judicata principles. Id. This
suggestion at least had the merit of pointing to a real distinction between Gunter and Ford Mo-
tor Co., although it was not consistent with the broad waiver language used in Gunter.

177.  W. at 469 n. 14.
178 Sec,eg,id at 468:
(None) of the general or specific powers conferred by statute on the Indiana attorney
general to appear and defend actions brought against the state r its officials can he
deemed to confer on that officer power to consent to suit agaii  the state in coutls
when the state has not consented to be sued.
See oho Montgomery v. Maryland. 266 F.3J 334. 399 (4th Cir. 2001) (“'[ i Jlie Attorney General
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eleventh amendment immunity.");Taylor v. I'eiini, 503 F.2d 899,905 (6th ("ii. 1974) (Weick, J,,
concurring) ("The Attorney General of Ohio had no power or authority to waive sovereign im-
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Mallon v. City of Long Heath, 11Cal. Rptr. 15. 22 (Cal. Cl, App. 1961) ("At bar there was no
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495 (Tex. Civ, App. 1961) (noting that the Texas Attorney General is "without legal power or
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Moreover, the Court expanded the holding of Lord Motor Co.
even further with its later decision in Edcinuin v. Jordan.'7n The case is
known principally for its holding that the “officer suit fiction” of Ex
parte Young is limited lo cases in which the plaintiff seeks prospec-
tive, i.ijunctive relief and cannot be applied to cases seeking retroac-
tive monetary damages.I' The case also, however, almost casually, ef-
fected a significant extension of Ford Motoi Co.

Edchnan was a class action challenge to tlie administration of the
Aid lo tlie Aged, Blind, or Disabled (AABD) program by Illinois.1
Like many welfare programs, AABD was a combined federal-state
program that was administered largely bv state officials and paitially
funded by the federal government.2’ Plaintiffs sued the slate officials
administering the program in Illinois and asserted that the state’s im-
plementation of the program violated federal law in various re-
spects.,MThe district court agreed with the plaintiffs. It ordered the
defendants to administer the program properly in the future and to
pay benefits it had wrongfully denied in the past.11

On appeal, the defendants, for the first time, asserted sovereign
immunity from suit.l The Supreme Court held that the defendants
could raise immunity on appeal for the first time.1' Quoting Ford
Motor Cco., the Court simply observed that “it has been well settled
since the decision in Fold Motor Co . Department of Treasury,...
that the Eleventh Amendment defense sufficiently partakes of the na-
ture of a jurisdictional bar so that it need not be raised in the trial
court.”"r

As the above discussion suggests, the Court’s statement is not a
fully accurate rendering of Ford Motor co. It is true that, in Ford
Motor Co. the Court made the following broad statement: “The
Eleventh Amendment declares a policy and sets forth an explicit limi-
tation on federal judicial power of such compelling force that this
Court will considei the issue arising under this Amendment in this

179, -1150S. M | (197).
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