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F ISCAL NOTE

ANALYSIS CONTINUATION
We are  unable to estim ate the revenue impact, if any, of the bill.

AS 10.25.540(b) exem pts telephone and electric cooperatives from all sta te  taxes other than the cooperative tax under AS 
10.25.550 or .555. We do not believe that this exclusion is intended to avoid requirements for collection or remittance of taxes on 
their m em bers or other custom ers.

New section AS 10.25.020(8) specifies that cooperatives may own, in whole or in part, LLCs or corporations organized for any 
lawful purpose. R evenue does not have the expertise to opine whether the bill clarifies existing law or establishes new rights for the 
cooperatives. To the extent that the activities of these LLCs or corporations are attributed to the cooperative and not taxed a s  a 
separate  entity, the cooperatives' tax exemption will shelter the LLC/Corporate activity from sta te  taxation. The activity thus 
sheltered from tax would be limited to the portion of the LLC/Corporation's activity that is attributed to a  cooperative.

Excise, ad  valorem, and property taxes are imposed at the entity level and are not attributed to the owners of the entity. The LLC or 
corporation will pay any applicable motor fuel tax, property tax, local sa les tax, or other non-income taxes. Therefore, the 
arrangem ent allowed under the bill will not avoid these  taxes.

In contrast, income taxes a re  commonly attributed to the owner of the operating entity instead of the entity itself. An LLC that is 
either a  single m em ber LLC (owned wholly by the cooperative) or a  multi-member LLC that elects to be treated a s  a  partnership for 
tax purposes, the income of the LLC will be attributed to the owners. The LLCs activity will not be subject to corporate income 
taxes to the extent that the income is allocated to a cooperative. Thus, the income of a  single m em ber LLC owned by a 
cooperative, and the cooperatives' share  of the income of a  multi-member LLC electing partnership treatm ent, will be sheltered from 
sta te  corporate net income tax

This sam e ''loophole", that of sheltering income through attribution to an exem pt entity, is used by the majority of businesses 
operating in the state . Every S-corporation and every partnership or LLC electing partnership treatm ent and having individual 
partners/m em bers achieves the sam e result under Alaska law

New section AS 10.25.020(9) authorizes cooperatives to sell fuel that is not needed to generate  electric energy. We believe that 
the state  tax exemption for cooperatives does not extend to excuse cooperatives from collection and reporting requirements 
applicable to dealers of motor fuel. Cooperatives could expenence financial hardship if they fail to collect tax on sa les  of taxable 
fuel and are  later forced to pay the uncollected tax along with any interest ov.ing We recom mend that the committee consider 
adding language to clarify the cooperatives' obligation to collect and remit motor fuel tax a s  a  dealer under AS 43.40.010
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CS FOR SPONSOR SUBSTITUTE FOR HOUSE BILL NO. 157( )

IN THE LEGISLATURE OF THE STATE OF ALASKA 

TW ENTY-FOURTH LEGISLATURE - FIRST SESSION

BY

Offered:
Referred:

Sponsor(s): REPRESENTATIVES ANDERSON. Thomas

A BILL 

FOR AN ACT ENTITLED

"An Act clarifying the powers of electric cooperatives to become members of or own

stock in other entities, and permitting electric cooperatives to sell fuel not needed to 

generate electric energy."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 10.25.020 is amended to read:

Sec. 10.25.020. Powers of electric cooperative. An electric cooperative may

( 1 ) generate, manufacture, purchase, acquire, accumulate, and transmit 

electric energy, and distribute, sell, supply, and dispose o f  electric energy to its 

members, to governm ental agencies and political subdivisions, and to other persons 

not exceeding 1 0  percent o f  the number o f  its members; however, a cooperative that 

acquires existing electric facilities may continue service to persons, not in excess o f  40 

percent o f  the num ber o f  its members, who are already receiving seivice from these 

facilities without requiring them to become members, and these persons may become 

members upon the term s as may be prescribed in the bylaws;
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(2 ) assist persons to whom electric energy is or will be supplied by the 

cooperative in wiring their premises and in acquiring and installing electrical and 

plumbing appliances, equipment, fixtures, and apparatus by financing them , and* in 

connection with these service j wire or have wired the premises, and buy, acquire, 

lease, sell, distribute, install, and repair electric and plumbing appliances, equipment, 

fixtures, and apparatus;

(3) assist persons to whom electric energy is or will be supplied by the 

cooperative in constructing, equipping, maintaining, and operating electric cold 

storage or processing plants by financing them or otherwise;

(4) operate a waste heat distribution system;

(5) operate a heating distribution system that was in existence on

June 9, 1988;

(6 ) provide sewer, water, or gas utility service if  the cooperative has 

received a certificate o f  convenience and necessity under AS 42.05.221 - 42.05.281 

from the former Alaska Public Utilities Comm ission or the Regulatory Comm ission o f 

Alaska for each type o f service provided;

(7) provide direct satellite television programming services; in this 

paragraph, "direct satellite television program m ing services" means a video broadcast 

signal that is received directly from a satellite by an end useq

(8) become a member of other limited liability companies or

corporations organized for any lawful purpose, or own stock in them;

(9) sell fuel not needed to generate electric energy'.
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j! CS FOR SPONSOR SUBSTITUTE FOR HOUSE BILL NO. 157( )

!| IN THE LEGISLATURE OF THE STATE OF ALASKA

j TWENTY-FOURTH LEGISLATURE - FIRST SESSION

BY

Offered:
Referred:

Sponsor(s): REPRESENTATIVES ANDERSON, Thomas

! A BILL

I FOR AN ACT ENTITLED

1 "An Act permitting electric cooperatives to sell excess fuel not needed to generate

2 electric energy."

3 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

4 * Section 1. AS 10.25.020 is amended to read:

5 Sec. 10.25.020. Powers of electric cooperative. An electric cooperative may

6 ( 1 ) generate, manufacture, purchase, acquire, accum ulate, and transmit

7 electric energy, and distribute, sell, supply, and dispose o f  electric energy to its

8 members, to governmental agencies and political subdivisions, and to other persons

9 not exceeding 10 percent o f  the number o f  its members; however, a cooperative that

1 0  acquires existing electric facilities may continue service to persons, not in excess o f  40

1 1  percent o f  the number o f  its members, who are already receiving service from these

1 2  facilities w ithout requiring them to become members, and these persons may become

13 members upon the terms as may be prescribed in the bylaws;

14 | (2 ) assist persons to whom electric energy is or will be supplied by the

II -1- CSSSHB I57( )
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cooperative in wiring their prem ises and in acquiring and installing electrical and 

plumbing appliances, equipment, fixtures, and apparatus by financing them, anda in 

connection with these serviceSj wire or have wired the premises, and buy, acquire, 

lease, sell, distribute, install, and repair electric and plum bing appliances, equipment, 

fixtures, and apparatus;

(3 ) assist persons to whom electric energy is or will be supplied by the 

cooperative in constructing, equipping, maintaining, and operating electric cold 

storage or processing plants by financing them or otherwise;

(4) operate a waste heat distribution system;

(5 ) operate a heating distribution system that was in existence on

June 9, 1988;

(6 ) provide sewer, water, or gas utility service if  the cooperative has 

received a certificate o f  convenience and necessity under AS 42.05.221 - 42.05.281 

from the forme-- A laska Public Utilities Commission or the Regulatory Commission o f 

Alaska for each type o f  service provided;

(7 ) provide direct satellite television program m ing services; in this 

paragraph, "direct satellite television programming services" m eans a video broadcast 

signal that is received directly from a satellite by an end u seq

(8) sell excess fuel not needed to generate electric energy if that 

fuel was originally purchased for planned electric energy' generation.
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Denali Commission
510 L Street, Suite 410 
Anchorage, AK 99501

907.271.1414 tel
907.271.1415 fax 
888.480.4321 loll free

Private Enterprise Policy 
April 30, 2003

1. Objective

The purpose o f this policy is to establish guidelines for infrastructure projects where private 
enterprise is involved.

2. General Policy

Economic development is a part o f the mission of the Denali Commission. However, economic 
development is primarily a function o f  private enterprise. A fundamental prerequisite of 
economic development is basic sustainable public infrastructure such as transportation, sanitation 
facilities, energy and healthcare. Another important consideration is that for private enterprise to 
function efficiently a market large enough to support competition is necessary. When the 
necessary prerequisites are in place for the market to function efficiently, private enterprise tends 
to drive costs down and quality o f service up.

However, in the small/isolated communities o f Alaska, the market does not function efficiently 
or does not function at all. Frequently the needed public infrastructure is not in place and the 
market size is insufficient to support the competition necessary to encourage efficient market 
dynamics. This fact does not lessen the need for basic services like health care, light., heat and 
sanitation. The challenge is to harness the forces o f private enterprise where they exist to provide 
needed services at an affordable price. Where private enterprise is inadequate or non-existent to 
achieve this purpose, consideration must be given to providing these services through other 
means.

3. General Provisions

The Denali Commission will embrace and support, in appropriate ways, private enterprise where 
it is functioning or can function efficiently and adequately to meet the needs o f all members of 
the local community. The Commission will not support the replacement o f or new structures for 
a publicly funded service to compete with services delivered by private enterprise as long as 
those services are:

1. Accessible to all members o f a community including temporary members;
2. Reasonably priced when compared to comparable communities;
3. Predictably available and sustainable for the long term.



Denali Commission Investment Pol icy March 2003
Infrastructure Subcommittee Meeting 2

All proposals for new or upgraded infrastructure facilities to be funded with Denali Commission 
funds shall be evaluated on the basis of public benefits resulting from the project. A proposal for 
funding may be approved where the facility is or will be owned, operated, and/or maintained by 
private entities only if  there is found to be a direct and substantial public benefit from the project.

Facilities funded in whole or in part by the Denali Commission may not be sold, leased, sub­
leased, or interest otherwise assigned without the express approval o f the Denali Commission or 
its successor agency. In any event, the facility shall continue to provide the originally intended 
public benefit until such time as that public need no longer exists or until the serviceable life of 
the facility has expired.

Funding decisions must take into account existing private enterprise in the community. Funding 
should not generally be used to create new or additional competition with existing private 
enterprise in the community. However in cases where an unregulated monopolistic or other wise 
inefficient condition exist in which current services are not available at fair and reasonable rates 
the Commission, after appropriate consultation, may consider funding projects that would 
contribute to more competitive rates.

4. Provisions Specific to Health Care

The Denali Commission seeks to support health i are facilities in a manner which improves 
access to quality, affordable health services, be it by a private entity or a publicly funded one.
The Denali Commission does not seek to create or enhance competition in an inefficient market. 
In this scenario, an inefficient market is one that cannot support two mutually exclusive health 
care providers. Given the economic fragility o f rural health care systems, Denali Commission 
funding for health care facilities will be deployed in a manner which encourages a cooperative 
and collaborative arrangement for the health benefit o f the community in question, and improves 
the sustainability o f the overall care delivery system for that population. Denali Commission 
health facility funding supports systems that ensure access to care for everyone regardless of 
ability to pay. It is expected that a system that is exclusively private in rural Alaska will not be 
able to meet that criteria. Thus, some integration of public and private provider entities will 
likely be required in areas where any private provider system currently exists.

5. Provisions Specific to Bulk Fuel Storage

The developer o f any bulk fuel storage consolidation project funded in whole or in part by Denali 
Commission funds will consult with all retail fuel suppliers within a community in the course o f 
developing the project’s conceptual design to ensure that their interests are understood and, to 
the extent feasible, dealt with in the course o f conceptual design.



Denali Commission Investment Policy March 2003
Infrastructure Subcommittee Meeting 3

The existing market share balance among retail fuel suppliers within a community may be 
significantly altered as a result o f a Denali Commission funding only if  all o f the affected retail 
fuel suppliers currently operating in the community agree to it or if  such alteration is deemed 
necessary to facilitate competitive conditions in the community. For each type o f fuel, the 
existing market share for a retail fuel supplier is defined as that supplier’s existing in-service 
storage capacity as a percentage of the total gallons o f existing in-service storage capacity for all 
retail fuel suppliers in the community.

Where multiple retail fuel suppliers are involved in a project, comparable levels o f investment in 
project costs (based on market share) will be sought from each participating retail fuel supplier in 
the community, whether public or private.

Denali Commission funds may be used to upgrade or replace fuel storage facilities owned by 
private sector retail fuel suppliers if  there is determined to be significant public benefit.
However, to ensure that long term project benefits flow through to the public, such new or 
improved fuel storage and dispensing facilities will generally be owned by a local government 
entity which may lease the facilities to the private sector fuel supplier at a nominal cost or 
contract with the private sector fuel supplier for facility operation. The term o f such lease or 
contract will be for the life o f  the assets, and is not transferable as an asset o f the leaseholder 
without express written approval o f the Denali Commission or its successor agency.

5. Implementation

Denali Commission partners will have full responsibility for implementing this policy. The 
Denali Commission will monitor to ensure satisfactory implementation. This policy may be 
modified or waived only by agreement o f the Denali Commission Chief of Staff if  it is determine 
that modification or waiver is in the public interest.

6. Appeals Process

Any decisions o f  the Chief o f Staff may appealed to first to the Federal Co-chair and if deemed 
necessary to the full Commission.

Date: M u ,  2 9  Z 0 Q 3
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ALASKA STATE HOUSE OF REPRESENTATIVES

Alaska State Capitol 
Juneau, Alaska 99801 
Room 432

Phone (S07H65-4939 
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HOUSE BILL NO. IS7 BACKGROUND 
MARCH 2005

I. Introduction.

House Bill No. 157, ".An Act clarifying the powers of electric or telephone cooperatives to become 
members of or own stock in other entities." proposes to amend AS 10.25.010(a) to read:

Sec. 10.25.010. Powers of electric or telephone 
cooperative; prohibited action, (a) Except as provided in (b) of this 
section, sn olectric or telephone cooperative may

(9) become a member of other cooperatives, limited liability 
companies, or corporations organized for any lawful purpose, or own 
stock in them;

The purpose and function of this amendment are to (1) clarify the existing power of an electric or 
telephone to become a member of, or own stock in, other legal entities, and (2 ) expressly include 
limited liability companies (which did not exist in Alaska until 1994) as a type of legal entity in 
which a cooperative can become a member.

II. Background.

A. Current powers of electric and telephone cooperatives.

As it currently exists, the Alaska Electric and Telephone Cooperative Act (AS 10.25) grams electric 
and telephone cooperatives broad powers to conduct various activities. For example, AS 10.25.010 
provides 14 various general powers of electric and telephone cooperatives. In addition to traditional 
powers closely related to the provision of electric and telephone utility services, those powers 
include the power to:

(9) become a member of other cooperatives or corporations or own 
stock in them; [and]

(14) do and perform any other act and thing, and have and exercise 
any other power which may be necessary, convenient, or appropriate 
to uccomphsh the purpose for which the cooperative is organized.

AS 10.25.010(a).
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In addition, AS 10.25.630 provides:

This chapter is complete in itself and is controlling. The provisions of 
any other law of the state relating to the organization of a corporation, 
except as provided in this chapter, do not apply to a cooperative 
organized under this chapter. The enumeration of an object, purpose, 
power, manner, method or thing does not exclude like or similar 
objects, purposes, powers, manners, methods or things.

B. The current power to become members of, or own stock int other legal entities.

As stated above, by statute, Alaska electric and telephone cooperatives, themselves, have the power 
to engage in a broad range of activities. In addition, through AS 10.25.010(aj(9), as it is currently 
written, electric and telephone cooperatives can also form subsidiary corporations or cooperatives 
sillier through becoming a member of other cooperatives or corporations or by owning stock in 
them. Ownership m a cooperative, and often in a non-profit corporation, occurs through 
"membership" ir. that entity. Ownership in a for-profit corporation occurs through ownership of 
“stock" in the corporation.

The power to become a member of, or own siock in, another cooperative or corporation allows a 
cooperative to own all or a portion of another legal entity that conducts activities separate from the 
cooperative's utility operations. Examples of this could include a cooperative purchasing stock ir. a 
publicly traded corporation for investment purposes, or owning all of the stock or membership 
interest of another corporation that performs services in which the cooperative is interested or has 
operational experience and expertise. For exumpJe, cooperati ves often have wholly-owned 
subsidiary corporations that provide educational services and scholarships to members of the 
cooperative. In addition, some cooperatives form subsidiary corporations that separately provide 
other types of services, including Internet and miscellaneous, contracting services.

Ill, The proposed amendment in HB 157 clarifies the power to become a member of, or 
own stock in, other legal entities "organized for any lawful purpose.”

Again, AS lG.25.0lQi.nK9) already provides the power for an electric or telephone cooperative to 
“become a member of other cooperatives or corporations or own stock in mem.” The statute does 
not iimit this power m any wr.v. but there are no published Alaska court decisions that have 
addressed this power. In other states, however, courts have recently addressed challenges to the 
power of electric cooperatives to own stock in for-profit subsidiaries. Typically, the issue has arisen 
when fin electric cooperative owns stock in a subsidiary corporation that sells propane gas to the 
cooperative’s members. In those cases, competing propane distributors have challenged the 
cooperative's power (o own a subsidiary corporation whose activities extend beyond the narrow 
activity of providing electric energy

In recent decisions, courts in Alabama, Colorado, and Kentucky have held that an electric 
cooperative has the power to own a subsidiary corporation that provides propane gas service. 
However, courts in Georgia, Mississippi, and Texas have held that electric cooperatives cannot own 
subsidiary corporations that provide services not associated the provision of electric energy.
Although the specific language of the particular cooperative statutes that were interpreted in those

Jm



cases vary in different ways from the language of the Alaska co-op statute, those cases could be 
cited in U '-re to help interpret cooperative powers in Alaska.

Given these recent conflicting court decisions from other states, there is £ concern that
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HOUSE BILL NO. 157 BACKGROUND
M ARCH 2005

House Bill No. 157, “An Act clarifying the powers o f electric or telephone cooperatives to become 
members o f or own stock in other entities,” proposes to amend AS 10.25.010(a) to read:

Sec. 10.25.010. Powers of electric or telephone 
cooperative; prohibited action, (a) Except as provided in (b) of this 
section, an electric or telephone cooperative may

I. In troduction .

(9) become a member of other cooperatives, limited liability 
companies, or corporations organized for any lawful purpose, or own 
stock in them:

The purpose and function of this amendment are to (1) clarify the existing power of an electric or 
telephone to become a member of, or own stock in, other legal entities, and (2 ) expressly include 
limited liability companies (which did not exist in Alaska until 1994) as a type o f legal entity in 
which a cooperative can become a member.

II. Background.

A. Current powers of electric and telephone cooperatives.

As it currently exists, the Alaska Electric and Telephone Cooperative Act (AS 10.25) grants electric 
and telephone cooperatives broad powers to conduct various activities. For example, AS 10.25.010 
provides 14 various general powers of electric and telephone cooperatives. In addition to traditional 
powers closely related to the provision of electric and telephone utility services, those powers 
include the power to:

(9) become a member of other cooperatives or corporations or own 
stock in them: [and]

(14) do and perform any other act and thing, and have and exercise 
any other power which may be necessary, convenient, or appropriate 
to accomplish the purpose for which the cooperative is organized.

AS 10.25.010(a).



In addition. AS 10.25.630 provides:

This chapter is complete in itself and is controlling. The provisions o f 
any other law of the state relating to the organization of a corporation, 
except as provided in this chapter, do not apply to a cooperative 
organized under this chapter. The enumeration of an object, purpose, 
power, manner, method or thing does not exclude like or similar 
objects, purposes, powers, manners, methods or things.

B. The current power to become members of, or own stock in, other legal entities.

As stated above, by statute. Alaska electric and telephone cooperatives, themselves, have the power 
to engage in a broad range of activities. In addition, through AS 10.25.010(a)(9), as it is currently 
written, electric and telephone cooperatives can also form subsidiary corporations or cooperatives 
either through becoming a member o f other cooperatives or corporations or by owning stock in 
them. Ownership in a cooperative, and often in a non-profit corporation, occurs through 
“membership” in that entity. Ownership in a for-profit corporation occurs through ownership of 
“stock” in the corporation.

The power to become a member of, or own stock in. another cooperative or corporation allows a 
cooperative to own all or a portion of another legal entity that conducts activities separate from the 
cooperative's util y operations. Examples o f this could include a cooperative purchasing stock in a 
publicly traded corporation for investment purposes, or owning all of the stock or membership 
interest of another corporation that performs services in which the cooperative is interested or has 
operational experience and expertise. For example, cooperatives often have wholly-owned 
subsidiary corporations that provide educational services and scholarships to members of the 
cooperative. In addition, some cooperatives form subsidiary corporations that separately provide 
other types o f services, including Internet and miscellaneous contracting services.

III. The proposed amendment in HB 157 clarifies the power to become a member of, or 
own stock in, other legal entities “ organized for any lawful purpose.”

Again. AS 10.25.010(a)(9) already provides the power for an electric or telephone cooperative to 
“become a member o f other cooperatives or corporations or own stock in them.” The statute does 
not limit this power in any way, but there are no published Alaska court decisions that have 
addressed this power. In other states, however, courts have recently addressed challenges to the 
power o f electric cooperatives to own stock in for-profit subsidiaries. Typically, the issue has arisen 
when an electric cooperative owns stock in a subsidiary corporation that sells propane gas to the 
cooperative's members. In those cases, competing propane distributors have challenged the 
cooperative’s power to own a subsidiary corporation whose activities extend beyond the narrow 
activity of providing electric energy.

In recent decisions, courts in Alabama. Colorado, and Kentucky have held that an electric 
cooperative has the power to own a subsidiary corporation that provides propane gas service. 
However, courts in Georgia. Mississippi, and Texas have held that electric cooperatives cannot own 
subsidiary corporations that provide services not associated the provision o f electric energy.
Although the specific language o f the particular cooperative statutes that were interpreted in those



cases vary in different ways from the language of the Alaska co-op statute, those cases could be 
cited in the future to help interpret cooperative powers in Alaska.

Given these recent conflicting court decisions from other states, there is a concern that 
AS 10.25.010(a)(9) could be misinterpreted in the future to infer an unintended and unstated 
limitation on the power of a cooperative to become a member of. or own stock in, other legal 
entities. That is, a litigant might attempt to argue that the statute should be interpreted to limit a 
cooperative’s power to own a subsidiary to allow only ownership of entities that provide traditional 
electric or telephone utility services. Although there is no such limitation in AS 10.25.010(a)(9) as 
it currently exists, the uncertainty created by the conflicting court decisions makes it prudent to 
clarify that AS 10.25.010(a)(9) imposes no such limitation.

HB 157 proposes to clarify AS 10.25.010(a)(9) by adding the clause “organized for any lawful 
purpose." As amended, AS 10.25.010(a)(9) would provide that an electric or telephone cooperative 
may “become a member of other cooperatives, limited liability companies, or corporations 
organized for any lawful purpose, or own stock in them;”. The addition of "organized for any 
lawful purpose" will clarify that the power of a cooperative to own an interest in another entity is 
not limited to only those entities that provide electric or telephone utility services.

This amendment simply preserves and clarifies the status quo with respect to cooperatives as they 
provide diversified services with meaningful benefits to their members. Particularly in rural areas 
of Alaska, co-op subsidiaries can fulfill important needs that are not directly associated with the 
provision of traditional electric or telephone utility service and that are. in many cases, requested by 
local residents.

For example, in some rural areas, cost-effective and environmentally sound bulk fuel storage, 
facilities maintenance, and delivery are lacking. This is an activity in which rural electric 
cooperatives have experience and expertise. Through membership or ownership interests in 
subsidiary entities, electric cooperatives may be able to provide those types of services more safely 
and at a lower cost than would otherwise occur.

The other change to AS 10.25.010(a)(9) proposed in HB 157 is the addition of “limited liability 
companies” as a legal entity in which a cooperative may become a member. Limited liability 
companies (LLCs) arc a relatively new type of member-owned legal entity. They were first 
recognized in Alaska in 1994 and are codified in the Alaska Revised Limited Liability Company 
Act, AS 10.50. LLCs did not exist when AS 10.25.010(a)(9) was adopted. However. LLCs are 
increasingly becoming preferred over corporations and cooperatives for many types of non-profit 
and for-profit organizations, including subsidiaries. Even though LLCs are not prohibited by the 
current statute, the addition of "limited liability companies" in HB 157 clarifies this by expressly 
including LLCs as a type of legal entity in which an electric or telephone cooperative may become a 
member.

3



T e l e p h o n e  
(907) 246-4224 

F a x

(907) 246-6633

March 25, 2005

Legislators:

The Bristol Bay Borough supports House Bill No. 157, expanding the powers given to 
electric or telephone cooperatives. We feel it is important to provide as many avenues as 
possible to reduce costs in rural Alaska. It will be impossible for rural Alaska to reduce 
costs if  we are forced to do business with the limited existing com panies presently 
providing services.

House Bill No. 157 will afford an opportunity for electric or telephone cooperatives to 
work together to reduce costs, that until now remained fixed or on the increase.

THE BRISTOL BAY BOROUGH SUPPORTS HOUSE BILL 157 AND URGES THE 
ALASKA STATE LEGISLATURE TO PASS THIS ACT.

Fred W. Pike, BBB mgr.
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1.6) A Resolution Supporting Legislative Action to C larify the 
C ooperative’s Ability to become the Full-Service Energy Provider in the 
C om m unities th a t they Serve
Alaska’s electric cooperatives are increasingly receiving requests from their 
members asking the cooperative to become the full-service energy supplier in 
the community, supplying not only electric energy but also home heating oil and 
other forms o f  energy. Recent court cases in other states (notably, Georgia, 
Texas, and Mississippi) have called into question the ability o f  Alaska’s electric 
cooperatives to form subsidiaries to respond to these member needs.

Alaska Power Association urges legislative action that would confirm Alaska’s 
electric cooperatives’ ability to meet this need by amending AS 10.25.010(a), 
Powers o f  electric or telephone cooperative, to include a new subsection to read:

(15) Become a member o f or own stock in a corporation, limited liability 
company or subsidiary, organized for a lawful purpose or purposes for which a 
corporation or company may be organized.

Approved 12 04 by A laska Power Association Board o f  Directors

For more in fo rm a tion , contact Erie Yould, Executive D irector, Alaska Power Association.
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Eleanor Wolfe

F r o m :  Chuck Harlamert [chuck_har lamert@  revenue .s tate .ak .us ]
S e n t :  Tuesday , March 2 9 ,  2 0 0 5  5 :0 7  PM
T o :  E le ano r W o lfe
C c : Je r ry  Burnett
S u b je c t :  HB 1 5 7  Comm ents

E leanor ,

AS 1 0 .2 5 .5 4 0 (b )  exempts  coope ra t ives  from s ta le  taxes other than the coope ra t ive  tax under AS 1 0 .2 5 .5 5 0  
o r .5 5 5 .

HB 1 5 7  enab le s  coope ra t ives  to own, in whole o r in part, LLCs o r corpora t ions o rgan ized  for any lawful purpose. 
To the extent that the activities o f these LLCs o r  corporations a re  attributed to the coope ra t ive (s ) and  not taxed as 
a sepa ra te  entity, the cooperatives ' tax exemption will she lte r the LLC /Corpo ra te  activity f i rm  taxation. The 
activity thus she lte red from tax would be limited to the portion or the LLC/Corporation 's activity that is attributed to 
a cooperative .

Excise , ad  va lo rem , and  property taxes a re  imposed at the entity level and  a re  not attributed to the owners of the 
entity. The  LLC or corporation will pay  any app licab le moto r fuel tax, property tax, s a le s  tax, o r o ther non-income 
taxes . There fo re , the a rrangement a l lowed under the bill will not avoid tax, but m ay e x p o s e  to taxation the 
activities o r  property previous ly under the cooperatives ' exemption .

By contrast, income taxes a re  comm on ly  attributed to the owners  o f the operating entity instead of the entity 
itself. Unde r the bill, if the LLC is either a single m em ber LLC (owned wholly by the coopera t ive ) o r a  multi­
m em be r LLC that e lects to be treated as  a partnership for tax pu rposes , the income o f the LLC will be attributed to 
the owne r (s ) and taxed  (o r not in the c a se  o f a coopera t ive ) at the owne r ’s level. Thus , the income o f a single 
m em be r LLC owned by a coopera t ive , and  the cooperatives ' sha re  of the income o f a multi-member LLC electing 
partnersh ip treatment, will be she lte red from state corpora te  net income tax.

This " loopho le" is, at least in theory, bad tax policy. However , this s am e  lo opho le  o f she ltering income through 
attribution to an exempt entity is u sed  by the majority o f bus inesses  operating in the state. Eve ry  S-corporation 
and partnersh ip with individual partners ach ieves the sam e  result under current law. It is p robab ly  not fair to say  
that the bill g ene ra tes  unfair competition or tax disparity between the coope ra tive  and o the r bus inesses  that 
compete  with the LLCs authorized under the bill.

If you want to prevent this sheltering you can:

1) Restrict the activities o f the LLC to those consistent with the cooperatives ' pu rpose . The net effect would be to 
a l low the coope ra t ives  to partner up among them se lves  or with private business . This wou ld not prevent 
sheltering, but would not expand it beyond its current reach. It is poss ib le  that income and  lo ss  a llocations 
between taxab le m em be rs  and non -taxab le  coopera tive mem bers  cou ld be structured to she lte r income under 
this option.

2 ) Restrict LLC m embersh ip  to coope ra tives . This would al low coopera tives to team  up. It m ay  enab le  
coopera t ives  to conduct activities that they a re  net authorized to conduct under existing law. Indirect sheltering 
wculd result tc the extent that the activity d isp laced taxab le activity ccnducted by others .

3 ) Restrict LLC membersh ip  to coope ra t ives  and restrict LLC activities to those consisten t with the cooperatives' 
pu rpose . This would avoid any potential fo r income sheltering cou ld not, in fa irness , be said to d isp lace taxable 
activity conducted by o thers  by virtue o f advan tageous  taxation.

Let me know if you h ave  any questions. I will plan on being availab le fo r questions Thu rsday  morning.

Chuck

3/30/2005
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I. INTRODUCTION

1. In this item, we address a Petition for Declaratory Ruling filed by the National Association of 
State Utility Consumer Advocates (NASUCA) seeking to prohibit telecommunications carriers from 
imposing any separate line item or surcharge on a customers’ bill that was not mandated or authorized by 
federal, state or local law.1 In light of the significant consumer concerns with the billing practices of 
wireless and other interstate providers raised in this proceeding and outstanding issues from the 1999 
Truth-in-Billing Order and Further Notice,2 we also take this opportunity to reiterate certain aspects of 
our existing rules and policies affecting billing for telephone service. Specifically, we: 1) remove the 
existing exemption for Commercial Mobile Radio Service (CMRS) carriers from 47 C.F.R. § 64.2401(b) 
-  requiring that billing descriptions be brief, clear, non-misleading and in plain language; 2) reiterate that 
non-misleading line items are permissible under our rules; 3) reiterate that it is misleading to represent 
discretionary line item charges in any manner that suggests such line items are taxes or charges required 
by the government; 4) clarify that the burden rests upon the carrier to demonstrate that any line item that 
purports to recover a specific governmental or regulatory program fee conforms to the amount authorized 
by the government to be collected: and 5) clarify that state regulations requiring or prohibiting the use of 
line items for CMRS constitute rate regulation and are preempted under section 332(c)(3)(A).

2. In addition, in a Further Notice of Proposed Rulemaking, we propose and seek comment on 
certain measures to facilitate the ability of telephone consumers to make informed choices among 
competitive telecommunications seivice offerings. In particular, we: 1) tentatively conclude that where 
carriers choose to list charges in separate line items on their customers’ bills, government mandated 
charges must be placed in a section of the bill separate from all other charges; 2) seek comment on the 
distinction between government “mandated” and other charges; 3) seek comment on whether it is 
unreasonable to combine federal regulatory charges into a single fine item; and 4) tentatively conclude 
that carriers must disclose the full rate, including any non-mandated fine items and a reasonable estimate 
of government mandated surcharges, to the consumer at the point of sale, and that such disclosure must 
occur before  the customer signs any contract for the carrier’s services. In an effort to address the 
potential for balkanized state regulation of CMRS and other interstate carrier billing practices, we also

1 Petition for D eclaratory R uling, filed by N ational A ssociation o f  State Utility C onsum er A dvocates’ 
(M arch 30. 2004) (N A SU C A  Petition). N A SU C A  is an association  o f  44 consum er advocates designated by the 
laws o f  their respective states to  represent the interests o f  utility consum ers before state and federal regulators and 
in the courts.

T ru th - in -B il l in g  a n d  B il l in g  F o rm a t, F irst R eport and O rder and  Further Notice o f  Proposed 
R ulem aking, C C  D ocket No. 98-170, 14 FCC Red 7492 (1999) ( T ru th - in -B illin g  O rd e r  a n d /o r F u rth e r N otice).
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authorized fees.” NASUCA argues that allowing the inclusion of line items that are not mandated or 
authorized by the government violates the Truth-in-Billing principles and rules, the USF C ontribution 
O rder, and both sections 201(b) and 202 of the Act.

B. Discussion

1. NASUCA Petition

23. We deny NASUCA’s request for a Declaratory Ruling prohibiting telecommunications 
carriers from imposing any line items or charges that have not been authorized or mandated by the 
government. There is no general prohibition against the use of line items on telephone bills under our 
rules or the Act. As NASUCA has acknowledged, nothing in the T ru th -in -B illing  O rder prohibits carriers 
from using non-misleading line items.59 To the contrary, the USF C ontribution O rder states that while 
carriers cannot include administrative costs under the umbrella of regulatory charges, they may recover 
such co its through their rates or “other line items.”60 The truth-in-billing rules require that charges 
contained on telephone bills be accompanied by a brief, clear, non-misleading, plain language description 
of the service or services rendered.61 If carriers choose to offer descriptions of various charges in the 
form of line items, however, there is nothing in the existing Truth-in-Billing requirements to prevent them 
from doing so.62 Nor do we believe there is any basis to conclude that such a practice is “unreasonable” 
under section 201(b). As several commenters have noted, the provision of accurate and non-misleading 
information on a telephone bill may be useful information to the consumer in better understanding the 
charges associated with their service and making informed cost comparisons between carriers.63 In sum, 
we reiterate that carriers are not prohibited per se under our existing Truth-in-Billing rules or the Art 
from including non-misleading line items on telephone bills 64

59 See g e n e ra lly  T ru th - in -B illin g  O rder, 14 FCC Red 7492; see a lso  N A SU CA  Petition at 8, and n. 16. 
See a lso  A T& T C om m ent a t 5 (no C om m ission order o r rule that prohibits im positions o f  line-item  charges).

60 See U S F  C o n trib u tio n  O rd e r, 17 FCC Red a t 24979, para. 55. See a lso  Sprint C om m ents at 6 (citing 
the USF C ontribution O rder and E 9 1 1 proceeding); U STA  C om m ents at 4 (the only unresolved m atter is how to 
standardize line item s); V erizon C om m ents a t 3-5 (the C om m ission has expressly authorized the recovery o f  
specific line item surcharges in C om m ission proceedings such as the USF C ontribution  O rder, and proceeding 
regarding Local N um ber Portability fees); BellSouth C om m ents at 5 (N A SC U A  has failed to show  a controversy 
or uncertainty).

61 47 C .F .R . § t>4.2401(b).

62 See Sprint C om m ents at 15 and A T& T  C om m ents a t 10, 13 (the C om m ission left it up to the carriers 
to decide how to m eet T ruth-in-B illing  requirem ents).

63 See, e.g., CTLA C om m ents at 3; G lobal C rossing C om m ents a t 2; V erizon W ireless Com m ents at 14.

64 We no te  that this finding does no t a lte r the role o f  any o ther specific prohibition o r  restriction on the
use o f  line items. F or exam ple, this C om m ission has prohibited line item s for interstate T elephone Relay Service
(TR S) costs. See Te lecom m unications Services f o r  In d iv id u a ls  w ith  H e a rin g  a n d  Speech D i  dies, a nd  the
A m ericans w ith  D is a b ilit ie s  A c t o f  1990, C C  D ocket No. 90-571, O rder on R econsideratioi. .o n d  Report and
O rder, and Further N otice o f  Proposed R ulem aking, 8 FCC Red 1802, 1806, para. 22 (1993). Mte a lso  R eport and
O rder and R equest for C om m ents, 6 FCC Red 4657, 4664, para. 34; Telecom m unications R e lay Services a nd
Speech-to-Speech Services f o r  In d iv id u a ls  w ith  H e a rin g  a n d  Speech D is a b ilitie s , C C  D ocket N o. 98-67, O rder, 19
(con tinued ....)
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1. Billing of Government Mandated and Non-Mandated Charges

38. In the Truth-in-Billing Order, the Commission required carriers that list charges in separate 
line items to identify certain of such line item charges through standard industry-wide labels and to 
provide full, clear and non-misleading descriptions of the nature of the charges.109 The Commission 
sought comment on the specific labels that carriers should adopt, while tentatively concluding that such 
labels will, without unduly burdening carriers, identify adequately the charges and provide consumers 
with a basis for comparison among carriers."0 In addition, while declining to formulate standardized 
descriptions for billed services, the Commission encouraged carriers to develop uniform terminology for 
such descriptions."1 The Commission also encouraged industry and consumer groups to consider further 
whether some categorization of charges would be advisable."2

39. Nearly six years after adoption of the Truth-in-Billing Order, the record reflects that 
consumers still experience a tremendous amount of confusion regarding their bills,"3 which inhibits their 
ability to compare carriers’ service and price offerings, in contravention of the pro-competitive 
framework of the 1996 Act. To help alleviate this situation, consistent with our prior finding,"4 as well 
as the recommendations of commenters such as the Ohio PUC,"3 we tentatively conclude that where 
carriers choose to list charges in separate line items on their customers’ bills, government mandated 
charges must be placed in a section of the bill separate from all other charges. We also solicit comment 
on how we should define the distinction between mandated and non-mandated charges for truth-in-billing 
purposes.

a. D istinction Between M andated and  N on-M andated

40. We solicit comment on how we should define the distinction between mandated and non- 
mandated charges for truth-in-billing purposes. Should we define government “mandated” charges as 
amounts that a carrier is required to collect directly from customers, and remit to federal, state or local 
governments? Under this definition, some examples of mandated charges would include state and local

109 See T ru th - in -B il l in g  O rd e r a n d  F u r th e r  N otice . 14 FCC Red at 7522-23, 7525-26, paras. 50, 55.

110 See id. a t 7537, para. 71. We will address these issues in the order that w e adopt in response to this 
T ru th - in -B illin g  Second F u r th e r  Notice. G iven that it has been over five and a h a lf  years since the com m ent cycle 
on the T ru th - in -B illin g  F u r th e r  N o tice  closed, we encourage com m enters to  refresh the record  on these issues.

111 See T ru th - in -B il l in g  O rder. 14 FCC R ed at 7518-19, para. 43.

112 See id. at 7526, para. 55. The C om m ission prov ided  as an exam ple one m ethod that carriers may use 
to  provide clear descrip tions o f  services rendered w ould  be to  identify a section o f  the telephone bill as “ long 
distance serv ice,” fo llow ed by an item ized descrip tion  o f  calls. See id. at 7517-18, para. 41.

113 See sup ra  paras. 16 and 24; b u t see V erizon W ireless Jan. 25 Ex P a rte  at 6 n.27 (asserting  that the 
record  in this p roceeding “contains no credible evidence that C M R S providers fail to  p rovide consum ers with 
clear and non-m isleading inform ation they need to m ake inform ed choices").

114 See sup ra  para. 27.

113 See generally, e.g.. Ohio PUC Comments at 2.
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taxes, federal excise taxes on communication services,116 and some state E911 fees. Non-mandated 
charges then could be defined as comprised o f government authorized but discretionary fees, which a 
carrier must remit pursuant to regulatory action but over which the carrier has discretion whether and how 
to pass on the charge to the consumer. Under this definition, some examples o f non-mandated, 
government authorized but discretionary charges would include state Telecommunications Relay 
Service117 and universal service charges.118 Another form o f  non-mandated c' ges also would include 
administrative fees and other purely discretionary charges.119 We believe that these definitions would be 
consistent with the settlement agreements between Attorneys General from 32 states and Verizon 
Wireless, Cingular Wireless, and Sprint PCS,120 and with our precedents. " >r instance, discussing the 
universal service charge in the T ru th -in -B illin g  Order, the Commission stated:

[W]e would not consider a description o f that charge as being “mandated” by the 
Commission or the federal government to be accurate. Instead, it is the carriers’ business 
decision whether, how, and how much o f such costs they choose to recover directly from 
consumers through separately identifiable charges. Accordingly, to state or imply that 
the carrier has no choice regarding whether or not such a charge must be included on the 
bi l l . . .  would be misleading.121

Similarly, after discussing carrier imposition o f line items for charges such as access charge 
recovery and universal service, the Commission expressed concern that consumers may be 
confused about the nature of these charges, because the “names associated with these charges as 
well as accompanying descriptions (or entire lack thereof) may convince consumers that all of 
these fees are federally mandated.” 122

116 See 26 U .S.C . § 4251.

117 See sup ra  note 64.

118 G overnm ent authorized  but discretionary charges only  could include those costs that arc directly  
related to the specific governm ental program  or action that the line item  purports to recover. See ru p ra  para. 26.

119 T hough carriers m ay recover such costs, we em phasize that carriers m ay no t include such costs in the 
line item purporting to recover costs directly related to the specific underlying governm ental program  o r action. 
For exam ple, w hile carriers m ay recover adm inistrative and o ther costs related to collection o f  universal service 
charges from end users, carriers m ay no t include such costs as part o f  a line item for “regulatory fees o r universal 
service charges.” See sup ra  para. 28.

120 See. e .g .  V erizon A  VC at 14, para. 36(a), stating that on consum ers’ bills, carriers w ill separate 
“taxes, fees, and o ther charges that [carriers arej required to  collect directly from C onsum ers and rem it to  federal, 
state, or local governm ents . . .  from . . .  all o ther discretionary charges (including, but not lim ited to, U niversal 
Service Fund fees).”

121 T ru th - in -B il l in g  O rder. 14 FCC Red at 7527, para. 56 (citations om itted). The C om m ission further 
noted that its view  w as consisten t w ith the then-recent decision o f  the Federal-State Jo in t Board on U niversal 
Service recom m ending that the C om m ission ‘“ prohibit carriers from  depicting [universal service] charges as . . .  
m andated by th C om m ission or the federal governm ent by term s o r placem ent on the b ill.’”  Id . (citations 
om itted).

122 Id . a t 7524-25, para. 53.
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SEPARATE STATEMENT OF 
COMMISSIONER MICHAEL J. COPPS,

APPROVING IN PART, DISSENTING IN PART

Re: T ru th -in -B illing  and B illin g  Form at; N ational Association o f State U tility
Consumer Advocates' P etition fo r D eclaratory R uling Regarding T ruth-in-
B illin g , Order, Declaratory Ruling and Second Further Notice o f  Proposed
Rulemaking (CC Docket No. 98-170, CG Docket No. 04-208)

My starting point here is that competitive communications markets function best when consumers 
have access to accurate and meaningful information. When end users have the facts— and have access to 
those facts in an understandable format— they can make informed choices. Too often, we know, that’s 
not the case. Most phone bills make my po in t It’s baffling how complicated they are. The explosion of 
new services and the line items and fees accompanying them have made it more difficult than ever for 
consumers to compare rates and shop around. You need an accountant or a lawyer—preferably both— to 
root out what you’re being charged for and why.

This is what led NASUCA last year to file a Petition for Declaratory Ruling. NASUCA asked the 
Commission to prohibit carriers from imposing line items unless the charges are mandated by government 
action. This is perhaps not the cure for all o f  our billing ills. It could actually have the unintended effect 
o f  inhibiting national wireless one-rate plans. Nevertheless, this petition was the ideal vehicle for the 
Commission to initiate a fresh dialogue on how to make bills more honest, readable and easy to 
understand.

I don’t believe we are taking advantage o f  this opportunity. We take one step forward by 
applying basic truth-in-billing to wireless services. That’s good. Then, amazingly, given the language 
we hear today on how pro-consumer this Order is, the majority proceeds to put the kibosh on state 
consumer protection efforts. Now I support the decision to require that wireless carrier billing 
descriptions be brief, clear and non-misleading. But I must dissent to the majority’s decision to preempt 
Siatc efforts to curb line item abuses or to require that such charges be explained.

The majority says preemption is compelled by the law. This is an incredibly cramped 
interpretation tliat ignores the plain meaning o f  the statute. Congress specifically prohibited states from 
regulating wireless "rates” but reserved for states the ability to regulate "other terms and conditions.” 
State efforts to curtail or require line item explanations are not exercises in ratemaking. The legislative 
history bears me out. It describes the “other terms and conditions” reserved for the states as “such matters 
as customer billing information and practices.” The majority blows breezily by the will of Congress in 
pursuit o f its fixation— or at least its present curious flirtation— with federal preemption.

The majority says that preemption does not preclude state laws o f  general applicability. 
Commenters here tell us that state laws as diverse as the Texas Deceptive Trade Practices Act and the 
Vermont Universal Service Fund Collection Statute may be preempted. Tennessee may find that its 
billing mechanism to support enhanced 911 services is suddenly suspect. The record suggests that the 
fate o f Washington State’s 911 funding system may be similarly uncertain. Indiana’s effort to curb line 
item abuses through that state’s Utility Receipts Act may be cut short, and Maine’s initiative to make 
wireless service pricing more transparent io now in question. Many other states may lose authority over 
consumer billing complaints. It will take some time for states to survey the debris from this erosion o f 
cooperative federalism. And there may be further wreckage on the horizon, because in the Notice of
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Proposed Rulemaking accompanying today’s Order, the majority tentatively concludes that it should 
preempt a l l  state laws involving billing clarity that are more extensive than our minimal federal 
requirements. As I understand it, this could even apply to wireline as well as to wireless bills.

The majority says that with the states preempted, the Commission will not hesitate to enforce its 
truth-in-billing requirements. But to date all the Commission has done is hesitate. In the six years since 
adoption o f our truth-in-billing requirements, I cannot find a single Notice o f Apparent Liability 
concerning the kind o f misleading billing we are talking about today— the only ones I find involve 
s la m m ing . Yet in the last year alone, the Commission received over 29,000 non-slamming consumer 
complaints about phone bills.

So we are very likely doing more harm than good here. Lots o f  people agree with me. Nearly 
14,000 consumers have written the Commission urging us not to take this kind o f  action. Their concerns 
are echoed in the comments o f the AARP, Consumers Union, the National Consumer Law Center, the 
Massachusetts Union o f  Public Lousing Tenants, the National Consumers League, the Governor o f 
Maine, the Maine Department o f Attorney General, the Massachusetts Office o f  the Attorney Genera!, the 
Utility Reform Network, the Utility Consumers Action Network, the Vermont Public Service Board, the 
Minnesota Department o f Commerce, the Office o f  the People’s Counsel for the District o f  Columbia, the 
Indiana Utility Regulatory Commission, the Office o f  the Attorney General o f  Texas, the Tennessee 
Emergency Communications Board, the Iowa Utilities Board, the New Jersey Division o f  the Ratepayer 
/  -'vocate, the National Association o f State Utility C om m issioner and others. Yet we forge ahead, 
b sing the opportunity NASUCA gave us to rein in incomprehensible bills. I ’m afraid consumers will 
remember that when they cailed this Commission for help understanding their phone bills, we hung up.
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