


Suggestion on Language to resolve the rep la t conflict on condem nation proceedings

M arch 23, 2003

BE IT  ENACTED BY TH E LEG ISLA TU RE O F TH E STATE O F ALASKA:

* Section I . The uncodified law o f the State o f  Alaska is amended by adding a new section
to read:

PURPOSE AND INTENT, (a) The purpose o f the amendments to AS 09.55.275, and AS
44.42, is to confirm the municipal role in eminent domain proceedings, while at the same time 
clarifying that such role is not intended to require an identity o f substantive review or procedure 
between private landowner subdivision or zoning review processes, and proceedings for review 
o f replats for the acquisition o f property by government agencies or municipalities, proceedings 
for review o f replats-for the acquisition-o f-property by government-agenoiesr- The Department o f 
Transportation and Public Facilities is directed by AS 44.42.085 to adopt regulations that will be 
the primary and governing authority over replat approval proceedings.

(b) It is the intent o f  the legislature in amending AS 09.55.275 and AS 44.42 to confirm 
confirm the authority o f an agency o f the state or municipality to conduct o f-an-agenoy-ef-the 
state-CH- municipality-to-conduet-condemnation proceedings so long as the agency o f the state or 
municipality obtained preliminary replat approval, notwithstanding challenges to particular 
municipal replat ordinances, review standards, procedures or applications.

(c) This guidance on legislative intent may be applied to past or present interpretation o f 
AS 09.55.275, and to existing litigation such as the State o f Alaska v. Hartman, 3AN-03-13875 
Cl or the State o f  Alaska v. Hinkle, 3AN-04-4768 Cl.

* Sec. 2. AS 09.55.275 is am ended to read:

Sec. 09.55.275. Replat approval. An agency o f the state or municipality [MAY NOT 
ACQUIRE] acquiring property in fee that results in a boundary change located within a 
municipality exercising the powers conferred by AS 29.35.180 or 29.35.260(c) [THAT 
RESULTS IN A BOUNDARY CHANGE] shall conform to this section and AS 44.42.085 by 
obtaining [UNLESS THE AGENCY OR MUNICIPALITY FIRST OBTAINS FROM THE 
MUNICIPAL PLATTING AUTHORITY] preliminary approval o f  a replat showing clearly the 
location o f the proposed acquisition o f private properly. The platting authority may establish 
applicable review processes and standards for replats made for the purpose of right-of-way 
acquisition or condemnation consistent with AS 44.42.085, and regulations adopted under 
AS 44.42.085. If no municipal standards and process are in effect, then the provisions of 
AS 44.42.085, and regulations adopted under AS 44.42.085, shall be followed. Final 
approval o f replat shall be-skfnfarM BE SIMILARLYl also be obtained. However, if  a state 
agency clearly demonstrates an overriding state interest, a waiver to the approval requirements o f 
this section may be granted by the governor. D-is-fmt-flfe-nrtent-oTtbis section4o-confer-rights

[THE PLATTING AUTHORITY SHALL TREAT APPLICATIONS FOR REPLAT MADE BY



STATE OR LOCAL GOVERNMENTAL AGENCIES IN THE SAME MANNER AS REPLAT
PETITIONS ORIGINATED BY PRIVATE LANDOWNERS.]

*Sec. 3. AS 44.42 is am ended by adding a new section to read:

Sec. 44.42.085 Platting of right-of-way acquired through em inent dom ain 
proceedings.

When exercising eminent domain powers, in municipalities exercising the powers o f  AS
29.35.180 or 29.35.260(c), the department shall comply with AS 09.55.275. The department is 
exempt from municipal platting requirements that are in conflict with regulations adopted under 
this section, with other state eminent domain requirements, with AS 34.60, or with the Uniform 
Relocation Assistance and Real Property Acquisition Policies Act o f  1970, as amended (42 
U.S.C. 4601 et seq.). The department shall set, by regulation, uniform standards for preparing 
replats with or without replat approval from municipal platting authorities -exercising the powers 
conferred by AS 29.35.180 or 29.35.260(c) consistent with this section. The regulations must 
contain provision for municipal platting authority review, including the municipal platting 
authority’s elective right to provide preliminary, an J final, replat approval. As to acquisitions 
identified herein, the state is subject solely to the standards o f this section, regulations adopted 
under this section, and AS 09.55.275. Neither the adequacy o f municipal replat processes or 
standards, if  any, nor the failure o f  a municipality to follow its own replat processes and 
standards, shall provide a basis to deprive the state o f eminent domain authority.

*Sec. 4. The uncodified law o f the State o f  Alaska is amended by adding a new section
to read:

RETRO SPEC TIV ITY . This Act is retrospective to July 1.2004-1999.
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March 23,2003

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. The uncodified law o f the State o f Alaska is amended by adding a new section
to read:

PURPOSE AND INTENT, (a) The purpose o f the amendments to AS 09.55.275, and AS
44.42, is to confirm the municipal role in eminent domain proceedings, w

hile at the same time clarifying that such role is not intended to require an identity o f procedure 
between private landowner subdivision or zoning review processes, and replat approval 
proceedings. The Department o f Transportation and Public Facilities is directed by AS 
44.42.085 to adopt regulations that will be the primary and governing authority over replat 
approval proceedings.

(b) It is the intent o f the legislature in amending AS 09.55.275 and AS 44.42 to confirm 
authority in condemnation proceedings so long as an agency o f the state obtained preliminary 
replat approval, notwithstanding challenges to particular municipal replat review standards or 
procedures or applications.

(c) This guidance on legislative intent may be applied to past or present interpretation of 
AS 09.55.275, and to existing litigation in the case o f State o f Alaska v. Hartman, 3 AN-03- 
13875 Cl.

* See. 2. AS 09.55.275 is amended to read:

Sec. 09.55.275. Replat approval. An agency of the state or municipality [MAY NOT 
ACQUIRE] acquiring property in fee that results in a boundary change located within a 
municipality exercising the powers conferred by AS 29.35.180 or 29.35.260(c) [THAT 
RESULTS IN A BOUNDARY CHANGE] shall conform to this section and AS 44.42.085 bv 
obtaining [UNLESS THE AGENCY OR MUNICIPALITY FIRST OBTAINS FROM THE 
MUNICIPAL PLATTING AUTHORITY] preliminary approval o f a replat showing clearly the 
location o f the proposed acquisition o f private property. The platting authority may establish 
applicable review processes and standards for replats made for the purpose of right-of-way 
acquisition or condemnation consistent with AS 44.42.085, and regulations adopted under 
AS 44.42.085. If no municipal standards and process are in effect, then the provisions of 
AS 44.42.085, and regulations adopted under AS 44.42.085, shall be followed. Final 
approval o f replat shall be similarly obtained. However, if  a state agency clearly demonstrates an 
overriding state interest, a waiver to the approval requirements o f this section may be granted by 
the governor. It is not the intent of this section to confer rights to individual landowners. As 
applied to acquisitions of property identified herein, the platting authority is subject solely 
to the requirements of this section and AS 44.42.085. [THE PLATTING AUTHORITY 
SHALL TREAT APPLICATIONS FOR REPLAT MADE BY STATE OR LOCAL



GOVERNMENTAL AGENCIES IN TI-IE SAME MANNER AS REPLAT PETITIONS
ORIGINATED BY PRIVATE LANDOWNERS.]

*Sec. 3. AS 44.42 is amended by adding a new section to read:

Sec. 44.42.085 Platting of right-of-way acquired through eminent domain 
proceedings.

When exercising eminent domain powers, in home rule municipalities, the department shall 
comply with AS 09.55.275. The department is exempt from municipal platting requirements that 
are in conflict with regulations adopted under this section, with other state eminent domain 
requirements, or with the Uniform Relocation Assistance and Real Property Acquisition Policies 
Act o f 1970, as amended (42 U.S.C. 4601 et secj.). The department shall set, by regulation, 
uniform standards for preparing replats with or without replat approval from municipal platting 
authorities exercising the powers conferred by AS 29.35.180 or 29.35.260(c) consistent with this 
section. The regulations must contain provision for municipal platting authority review, 
including the municipal platting authority’s elective right to provide preliminary, and final, replat 
approval. As to acquisitions identified herein, the state is subject solely to the standards o f this 
section, regulations adopted under this section, and AS 09.55.275. Neither the adequacy o f 
municipal replat processes or standards, if  any, nor the failure o f a municipality to follow its own 
replat processes and standards, shall provide a basis to deprive the state of eminent domain 
authority.

*Sec. 4. The uncodified law o f the State o f Alaska is amended by adding a new section
to read:

RETROSPECTIVITY. This Act is retrospective to July 1, 2001.
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/
FRANKH. MURKOWSKI, GOVERNOR

DEPARTMENT OF TRANSPORTATION 
AND PUBLIC FACILITIES

OFFICE O F THE CO M M ISSIO N ER

3132 CHANNEL DRIVE JUNEAU, ALASKA 99B01-769Q
TEXT; {907)465-3652FAX: (907)586-6365
PHONE: (907) 4650900

March 24,2004

The Honorable John Cowdeiy 
Alaska Stale Senate 
State Capitol, Room 101 
Juneau AK 99811-1182

State Capitol, Room 416 
Juneau AK 99811-1182

The Honorable Jim Holm 
Alaska House o f Representatives

(Dear Senator Cowdery and Representative Holm:

Thank you for taking the time to meet with my staff person, Jeff Ottcscn, on proposed 
legislation to address the replats resulting from land acquired under eminent domain or 
condemnation proceedings. As Jeff indicated, this issue ju s t came to our attention due 
to a lawsuit filed on the C-Strcet extension. Based on discussion between the 
Department o f  Law and staff in this department whom specialize in right-of-way issues, 
my concern quickly grew. Just this week a second lawsuit was filed on the Kcnai River 
bridge project at Soldotna, based on the same legal argument.

The novel legal theory being advanced in the C-Streel and Kenai River cases is based 
on a state law that dates back to 1975. W hat is new is the interpretation that the state 
cannot fulfill the typical rcplal provisions required o f local government (mandated by 
AS 09.55.275) while also fulfilling the legal processes associated with condemnation. 
While the slate will vigorously defend against these lawsuits, I must say that we arc 
fearful o f the consequence o f an adverse decision. Several major projects across the 
state arc at risk. M ost critical is the Soldotna project that is slated for construction this 
summer.

We have provided your office with a draft o f  suggested legislation (copy enclosed) to 
address this matter. While knowing it is late in the session, I view the passage o f  this 
legislation this year as critical to the public expectation o f  project delivery o f  several 
important projects. We stand ready to offer testimony on the details o f  this legislation 
and (he importance it plays to our department’s delivery o f  vital transportation,

I’m sure it goes w ithout saying that an adverse decision on cither o f  these cases before 
the court would create a legal precedent that could be applied to all other projects in the 
state that require condemnation,
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Senator Cowdery & Rep. Holm Page 2 March 24,2004

The draft we provided was prepared in close alliance with the Department o f  Law. Wc 
anticipate they will also assist with any legal questions that m ay rise during testimony 
in committee hearings.

1 hank you again for your support. Please call upon my staff a  I for any assistance you 
may need.

cc: M ike Tibbies, Legislative Liaison, Office o f  the Governor 
Gregg D. Renkcs, Attorney General, Department o f  Law
James Cantor, C hief Asst. Attorney General, Transportation Section, Dept, o f  Law
John M acKinnon, Deputy Commissioner o f  Highways & Public Facilities, DOT&PF
Gary Hogins, C hief Engineer, Division o f Design & Engineering Services, DOT&PF
Jeff Ottcsen, Director, Division of Program Development, DOT&PF
Gary Ĵ . Paxton, Southeast Regional Director, DOT&PF
Andrew Niemicc, Northern Regional Director, DOT&PF
W illiam Robertson, Centra! Regional Director, DOT&PF
Nona Wilson, Legislative Liaison, Office o f  tire Commissioner, DOT&PF

Sincerely,

Mike Barton 
Commissioner

Enclosure



Suggestion on Language to resolve the replat conflict on condemnation proceedings

M arch 23,2003

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section I . The uncodified law o f the State of Alaska is amended by adding a new section
to read:

PURPOSE AND INTENT, (a) The purpose of the amendments to AS 09.55.275, and AS
44.42, is to confirm the municipal role in eminent domain proceedings, while at the same time 
clarifying that such role is not intended to require an identity of substantive review or procedure 
between private landowner subdivision or zoning review processes, and proceedings for review 
of replats for the acquisition of property by government agencies or municipalities. The 
Department of Transportation and Public Facilities is directed by AS 44.42.085 to adopt 
regulations that will be the primary and governing authority over replat approval proceedings.

(b) It is the intent of the legislature in amending AS 09.55.275 and AS 44.42 to confirm 
the authority o f an agency of the state or municipality to conduct condemnation proceedings so 
long as the agency of the state or municipality obtained preliminary replat approval, 
notwithstanding challenges to particular municipal replat ordinances, review standards, 
procedures or applications.

(c) This guidance on legislative intent may be applied to past or present interpretation of 
AS 09.55.275, and to existing litigation such as the State of Alaska v. Hartman. 3 AN-03-13875 
Cl or the State of Alaska v. Hinkle. 3 AN-04-4768 Cl.

* See. 2. AS 09.55.275 is amended to read;

See. 09.55.275. Replat approval. An agency of the state or municipality [MAY NOT 
ACQUIRE] acquiring property in fee that results iu a boundary change located within a 
municipality exercising the powers conferred by AS 29.35.180 or 29.35.260(c) [THAT 
RESULTS IN A BOUNDARY CHANGE) shall conform to this section and AS 44.42.085 hv 
obtaining [UNLESS THE AGENCY OR MUNICIPALITY FIRST OBTAINS FROM THE 
MUNICIPAL PLATTING AUTHORITY] preliminary approyal of a replat showing clearly the 
location of the proposed acquisition of private property. The platting authority may establish 
applicable review processes and standards for replats made for the purpose of right-of-wnv 
acquisition or condemnation consistent with AS 44.42.085. and regulations adopted under 
AS 44.42.985. tf n o municipal standards and process are in effect, then the provisions of 
AS 44.42.un6. a n J ;  - * loatec ; ndcr AS 44.42.085. shall be followed. Final
approval o f replat snail [BE SIMILARLY] also be obtained. However, if a state agency clearly 
demonstrates an overriding slate interest, a waiver to the approval requirements of this section 
may be granted by the governor. [THE PLATTING AUTHORITY SHALL TREAT 
APPLICATIONS FOR REPLAT MADE BY STATE OR LOCAL GOVERNMENTAL 
AGENCIES IN THE SAME MANNER AS REPLAT PETITIONS ORIGINATED BY 
PRIVATE LANDOWNERS.]
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*Sec. 3. AS 44,42 is amended by adding a new section to read:

See. 44.42.085 Platting of right-of-way acquired through eminent domain 
proceedings.

When exercising eminent domain powers, in municipalities exercising the powers of AS
29.35.180 or 29.35.260(c), the department shall comply with AS 09.55.275. The department is 
exempt from municipal platting requirements that are in conflict with regulations adopted under 
this section, with other state eminent domain requirements, with AS 34.60, or with the Uniform 
Relocation Assistance and Real Property Acquisition Policies Act of 1970, as amended (42 
U.S.C. 4601 el aeq.). The department shall sot, by regulation, unifonn standards for preparing 
replats with or without replat approval from municipal platting authorities exercising tho powers 
conferred by AS 29.35.180 or 29.35.260(c) consistent with this section. The regulations must 
contain provision for municipal platting authority review, including the municipal platting 
authority’s elective right to provide preliminary, and final, replat approval. As to acquisitions 
identified herein, the state is subject solely to the standards of this section, regulations adopted 
under this section, and AS 09.55.275. Neither the adequacy of municipal replat processes or 
standards, if any, nor the failure of a municipality to follow its own replat processes and 
standards, shall provide a basis to deprive the state of eminent domain authority.

*Sec, 4. The uncodified law of the State of Alaska is amended by adding a new section
to read:

RETROSl’ECTIVTTV. This Act is retrospective to July 1 ,1999;

»
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M E M O R A N D U M March 29, 2004

SUBJECT: Retrospective application of statutes relating to replats and eminent 
domain proceedings (Work Order No. 23-LS1879\A)

TO: Senator John Covvdery

FROM: Donald M. Bullock Jr. 
Legislative Counsel

Enclosed with this memorandum is a preliminary draft of a bill relating to eminent 
domain and the replat of boundary procedures.

Due to present workload, I do not have sufficient time to thoroughly research the issues 
the bill is attempting to resolve. This draft is based on the language you provided to me 
that I believe is from people at the Department of Transportation and Public Facilities. I 
made some stylistic changes and reorganized some of the language, but I think the 
meaning is the same as what you provided. I suggest you pass this draft by the people in 
DOTPF who arc advising you on this bill regarding the technicalities of the replat 
process.

I made some revisions to the legislative findings and intent in sec. 1 of the bill draft. 
Findings and intent are not substantive law, but may help a court to interpret the 
substance of an Act. The language I removed from the findings and intent were 
repetitions of the substantive provisions in the body of the bill.

I point out to you an issue relating to the retroactive application of this bill. As you 
know, litigation is proceeding in at least two cases (the Hartman and Hinkle cases 
mentioned in sec. 1) in which the failure to perform a replat under AS 09.55.275 is 
alleged as an affirmative defense to the state's eminent domain action. The affirmative 
defense in each case states that the taking by the state will require a boundary change that 
requires a replat. In both cases, the defendant propcrty-owners believe the failure to 
obtain a replat as required under AS 09.55.275 is a basis for preventing the state's taking 
of their property.

Our state Supreme Court, in Municipality o f  Anchorage v. Suzuki' concluded that the 
municipality was required to obtain a replat before acquiring an easement in two pieces

'41 P.3d 147 (Alaska 2002).



of property. In reaching its decision, the court noted that the power of eminent domain is 
to be strictly construed against the condemning party and in favor of the property owner. 
The court quoted the superior court's finding that the puipose of the replat "is to ensure 
that land acquisitions by condemning agencies . . . comply with all local planning and 
zoning ordinances and local regulations in the same manner and to the same extent as 
other landowners."2

A court could find that a requirement to obtain a replat before the acquisition of an 
owner’s property is part of the due process an owner is entitled to before property is 
taken. If this is so, the retroactive application of the Act could be found to be 
unconstitutional. On the other hand, a court could conclude that the puipose of 
AS 09.55.275 is merely to allow a municipality the opportunity to review whether the 
taking by eminent domain is compatible with its planning and zoning laws. Under this 
latter interpretation, a replat would not part of the due process required to take land from 
its owner.

If I may be of further assistance, please advise.

DMB:med 
04-333. med

Enclosure

Senator John Cowdery
March 29, 2004
Page 2

2 41 P.3d at 149.
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Bullock
3/29/04

SENATE BILL NO.

IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTY-THIRD LEGISLATURE - SECOND SESSION

B Y  T H E  S E N A T E  T R A N S P O R T A T IO N  C O M M IT T E E

Introduced:
Referred:

A BILL 

FOR AN ACT ENTITLED

1 "An Act relating to replat approval; relating to the platting of right-of-way acquired

2 || through eminent domain proceedings; and providing for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

4 II * Section 1. The uncodified law o f the State o f Alaska is amended by adding a new section

5 || to read:

6 || PURPOSE AND INTENT, (a) The purpose o f  this Act is to confirm the municipal

7 || role in eminent domain proceedings while at the same time clarifying that that role is not

8 || intended to require the same substantive review or procedures for review o f replats for the

9 || acquisition of property by the state or a municipality as required in replats for private

10 || landowner subdivisions or zoning reviews. Regulations adopted by the Department of

11 || Transportation and Public Facilities shall be the primary and governing authority for replat

12 || approval proceedings.

13 || (b) It is the intent o f the legislature to

14 || (1) confirm the authority o f an agency o f the state or a municipality to conduct

L
-1-

New T e x t U n d e r l in e d  [DELETED TEXT BRACKETED]



WORK DRAFT WORK DRAFT 23-LS1879\A

condemnation proceedings so long as the agency o f the state or municipality obtains 

preliminary replat approval as provided for in this Act, notwithstanding challenges to 

particular municipal replat ordinances, review standards, procedures, or applications; and

(2) apply this Act retrospectively to July 1, 1999, and to existing litigation 

such as State o f Alaska v. Hartman, 3 AN-03-13875 Cl and State o f Alaska v. Hinkel, 3AN- 

04-4768 CL

* See. 2. AS 09.55.275 is repealed and reenacted to read:

Sec. 09.55.275. Replat approval. An agency o f the state or municipality 

acquiring property in fee that results in a boundary change located within a 

municipality exercising the powers conferred by AS 29.35.180 or 29.35.260(c) shall 

conform to this section and AS 44.42.085 by obtaining preliminary approval o f a 

replat showing clearly the location o f the proposed public street, easement, right-of- 

way, and other taking o f private property. The platting authority may establish 

applicable review procedures and standards for a replat made for the purpose of a 

right-of-way acquisition or condemnation consistent with AS 44.42.085 and 

regulations adopted under that section. If no municipal standards and procedures are 

in effect, then the provision o f  AS 44.42.085 and the regulations adopted under that 

section shall apply. Final approval o f replat shall also be obtained. However, if  a state 

agency clearly demonstrates an overriding state interest, a waiver o f the municipal 

approval requirements in this section may be granted by the governor.

* See. 3. AS 44.42 is amended by adding a new section to read:

Sec. 44.42.085. Platting of right of way acquired through eminent domain 

proceedings, (a) Except as provided in (c) of this section, the department shall 

comply with AS 09.55.275 when exercising eminent domain powers in municipalities 

that exercise the powers conferred by AS 29.35.180 or 29.35.260(c).

(b) The department shall adopt regulations providing for uniform standards for 

preparing replats that are consistent with AS 09.55.240 - 09.55.460, AS 34.60.010 -

34.60.150. and 42 U.S.C. 4601 - 4655 (Uniform Relocation Assistance and Real 

Property Acquisition Policies Act o f 1970), as amended. The regulations must 

provide for a review by the platting authority o f  the municipality in which the property 

subject to the eminent domain proceeding is located and may allow the municipal

-2-
New T e x t U n d e r l in e d  [DELETED TEXT BRACKETED]



1 authority to elect to provide preliminary and final replat approval.

2 (c) The department is exempt from municipal platting requirements that are in

3 conflict with this section and the regulations adopted by the department under (b) o f

4 this section.

5 (d) Neither the adequacy of the municipal replat process or standards, if  any,

6 nor the failure o f  a municipality to follow its own replat process and standards, shall

7 provide a basis to deprive the state o f the interest in land that is the subject o f its

8 eminent domain action.

9 * Sec. 4. The uncodified law o f the State o f Alaska is amended by adding a new section to

10 read:

11 RETROACTIVITY. Sections 1 and 2 of the Act are retroactive to July 1, 1999.

12 * Sec. 5. This Act takes effect immediately under AS 01.10.070(c).

WORK DRAFT WORK DRAFT 23-LS1879\A

II -3-
L New T e x t U n d e r l i n e d  (DELETED TEXT BRACKETED]
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23-LS1879\D
Bullock
3/31/04

WORK DRAFT

CS FO R SENATE BILL NO. 382(TRA)

IN THE LEGISLATURE OF THE STATE OF ALASKA 

TWENTY-THIRD LEGISLATURE - SECOND SESSION

BY TH E  SENATE T RA N SPO RTA TIO N  C O M M ITTEE

Offered:
Referred:

Sponsor(s): SENATE T R A N SP O R T A TIO N  C O M M IT T E E

A BILL

FO R AN ACT EN TITLED

1 "An Act relating to rep la t approval; relating to the platting  of right-of-way acquired

2 || through eminent dom ain proceedings; and providing for an effective date."

BE IT ENACTED BY TH E LEGISLATURE O F T H E STA TE O F ALASKA:

4 || * Section 1. The uncodified law o f the State o f  A laska is am ended by adding a new  section

5 || to read:

6 || PURPOSE AND INTENT, (a) The purpose o f  this Act is to confirm the municipal

7 || role in eminent domain proceedings while at the same time clarifying that that role is not

8 || intended to require the same substantive review or procedures for review o f replats for the

9 || acquisition o f  property by the state or a m unicipality as required in replats for private

10 || landowner subdivisions or zoning reviews. Regulations adopted by the Departm ent of

11 || Transportation and Public Facilities shall be the primary and governing authority for these

12 || replat approval proceedings.

13 II (b) It is the intent o f the legislature to

14 || (1) confirm  the authority o f  an agency o f  the state or a municipality to conduct

-1-
New T e x t: U n d e r l in e d  [DELETED TEXT BRACKETED]
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condemnation proceedings so long as the agency of the state or municipality obtains 

preliminary replat approval as provided for in this Act, notwithstanding challenges to 

particular municipal replat ordinances, review standards, procedures, or applications; and

(2) apply secs. 1 and 2 of this Act retrospectively to July 1, 1999, and to 

existing litigation such as State o f Alaska v. Hartman, 3AN-03-13875 Cl and State of Alaska 

v. Hinkel, 3AN-04-4768 Cl.

* Sec. 2. AS 09.55.275 is repealed and reenacted to read:

Sec. 09.55.275. R eplat approval. An agency of the state or municipality 

acquiring property in fee that results in a boundary change located within a 

municipality exercising the powers conferred by AS 29.35.180 or 29.35.260(c) shall 

conform to this section and AS 44.42.085 by obtaining preliminary approval o f a 

replat showing clearly the location o f the proposed public street or other acquisition of 

property. The platting authority may establish applicable review procedures and 

standards, consistent with AS 44.42.085 and regulations adopted under that section, 

for a replat made for the purpose o f a right-of-way acquisition or condemnation. If no 

municipal standards and procedures are in effect, then the provision o f AS 44.42.085 

and the regulations adopted under that section shall apply. Final approval of replat 

shall also be obtained. However, if  a state agency clearly demonstrates an overriding 

state interest, a waiver o f the municipal approval requirements in this section may be 

granted by the governor.

* Sec. 3. AS 44.42 is amended by adding a new section to read:

Sec. 44.42.085. P latting of righ t of way acquired through em inent domain 

proceedings, (a) Except as provided in (c) o f this section, the department shall 

comply with AS 09.55.275 when exercising eminent domain powers in municipalities 

that exercise the powers conferred by AS 29.35.180 or 29.35.260(c).

(b) The department shall adopt regulations providing for uniform procedures 

and standards for replatting required by (a) o f this section. The regulations

(1) must be consistent with AS 09.55.240 - 09.55.460, AS 34.60.010 -

34.60.150, and 42 U.S.C'. 4601 - 4655 (Uniform Relocation Assistance and Real 

Property Acquisition Policies Act of 1970), as amended;

(2) must provide for a review by the platting authority of the
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1 municipality in which the property subject to the eminent domain proceeding is

2 located; and

3 (3) may allow the municipal authority to elect to provide preliminary

4 and finai replat approval.

5 (c) The department is exempt from municipal platting requirements that are in

6 conflict with this section and the regulations adopted by the department under (b) o f

7 this section.

S (d) Neither the adequacy of the municipal replat process or standards, if  any,

9 nor the failure of a municipality to follow its own replat process and standards, shall

10 deprive the state o f the authority to exercise its power o f eminent domain.

11 * Sec. 4. The uncodified law o f the State o f Alaska is amended by adding a new section to

12 read:

13 RETROACTIVITY. Sections 1 and 2 o f  the Act are retroactive to July 1, 1999.

14 * Sec. 5. This Act takes effect immediately under AS 01.10.070(c).
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P.O. 110X110300DIMOND COURTHOUSE. 6WFLOOR JUNEAU. ALASKA 90S11-0300 PHONE: (907)465-3600 
FAX: <907)465-6735

Frank TI. Murkowski, Governor

SEC TIO N A L A N A LY SIS— SB 382

Section 1 of this bill sets forth a general explanation. The overall goals o f the bill are (1) to confirm 
the municipal role in review o f property acquisitions by eminent domain for public infrastructure 
projects, while maintaining flexibility in how the municipal review is conducted; (2) to standardize 
the replat process through implementation o f regulations defining how the replat approval process 
is to be conducted, and (3) to confirm DOT&PF’s authority to condemn property in cases where it 
has already applied for, and received, replat approval pursuant to existing municipal law from a 
municipality, such as in State o f Alaska v. Hartman (C Street Extension in Anchorage), and State 
o f  Alaska v. Hinkel (Kenai River Bridge in Soldotna).

Section 2 o f this bill repeals and reenacts AS 09.55.275. This section references AS 44.42.085, 
which will require that DOT&PF adopt regulations setting replat procedures, and standards, under 
AS 09.55.275. The other primary change is to delete the last sentence of present AS 09.55.275:

The p latting authority sha ll treat applications fo r  replat made by 
state o r lo ca l governmental agencies in the same manner as replat 
petitions orig inated by private landowners.

The foregoing sentence has been used in two existing court cases to challenge DOT&PF’s authority 
to condemn property. The challengers contend that existing municipal ordinances do not comply 
with the foregoing sentence, and thus DOT&PF lacks authority to condemn property. The deletion 
o f  the sentence above, together with other changes to this section, make clear that the legislature is 
not trying to mandate a particular and specific municipal replat review process but, instead, to grant 
some municipal discretion in how to conduct the review.

Section 3 o f this bill requires DOT&PF to implement regulations standardizing the broad replat 
approval process under AS 09.55.275. In addition, while DOT&PF remains subject to local review, 
the adequacy o f the process or standards chosen by the local government cannot be used as a basis 
to deprive DOT&PF o f condemnation authority.

Section 4 of this bill provides for a retroactive effective date to 1999, a time preceding existing 
litigation in State of Alaska v. Hartman, 3AN-03-13875 Cl and State o f Alaska v. Hinkel. 3AN-04- 
4768 Cl. The retroactive effective date will enable DOT&PF to use the legislation as evidence o f 
statutory intent.

Sectional Analysis— SB382 Page 1 of2



Section 5 of this bill provides for an immediate effective date.

General: The broad purpose o f this bill is to harmonize two important public goals:

(1) That state and municipal transportation projects may reasonably proceed with right-of-way 
acquisition that is done in accord with federal and state laws.

(2) Ensuring the responsible review and approval of right-of-way acquisition under the replatting 
process administered by local government.

The goal is to preserve a balance between the need for public transportation projects, on the one 
hand, with reasonable local review on the other.

Two lawsuits have been filed challenging DOT&PF’s authority to condemn needed right-of-way for 
public projects (C Street Extension project/Kenai River Bridge project). The argument being made 
to the courts is that the last sentence o f AS 09.55.275 is evidence that the legislature intended to 
define a specific local review process. The argument continues that any deviation from the alleged, 
defined legislative procedure is therefore a violation of AS 09.55.275, and deprives DOT&PF of the 
authority to condemn properly. DOT&PF believes there was never a legislative intent to define a 
specific procedure.

Both the Municipality o f  Anchorage, and the Kenai Peninsula Borough, for example, have specific 
replat review procedures in place for right-of-way acquisitions. Not surprisingly, those procedures 
differ in some respects from other replat review proceedings, such as might be found for a typical 
subdivision replat. The lawsuits argue that the court must deny DOT&PF the authority to condemn, 
since the ordinances for right-of-way acquisition replat review differ from review procedures which 
might apply to a typical subdivision. Notably, DOT&PF properly applied for, and received, replat 
approval from both the Municipality o f Anchorage, and the Kenai Peninsula Borough, yet may still 
be found to have no authority to proceed with condemnation.

If the Anchorage or Kenai Superior Courts uphold this novel legal theory, DOT&PF will be held to 
have no authority to proceed with condemnation. The potential for significant delay o f many 
important projects is great. Many o f these projects were approved by the voters as bond projects, 
and untimely project completion could cause the project costs to increase. In addition, litigation 
concerning DOT&PF’s authority to condemn property obviously jeopardizes the scheduling o f 
current, and future, public construction projects. For example, the construction seasons might be 
lost both for the C Street extension project in Anchorage, as well as for the Kenai River Bridge 
project in Soldotna.

Sect onal Analysis— SB382 Page 2 of2
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KENA I PENINSULA BOROUGH 
L E G A L  D E P A R T M E N T  
144 N. Binkley Street 
Soldotna, Alaska 99669

April V' 2004

Sent via electronic mail 

Peter Putzier
Assistant Attorney General 
Office o f  the Attorney General 
P.O. Box 110300 
Juneau, AK 99811-0300

Dear Mr. Putzier:

Thank you very much for requesting comments from the Kenai Peninsula Borough 
regarding CSSB 382 as proposed April 15, 2004. The Kenai Peninsula Borough 
administration has reviewed the proposed changes and generally has no objection to them. 
We wish to confirm that pursuant to the stated purpose and intent the Kenai Peninsula 
Borough will retain the right to regulate remnant parcels including the ability to require that a 
note be placed on the plat as provided in KPB 20.04.080(E) which states:

E. Remainder parcels. No remainder parcel resulting from the right-of-way plat shall be 
allowed which does not conform to applicable city and borough codes unless:
1. A note is placed on the plat indicating that damages have been paid to the 

owner o f  the remainder and that the nonconforming remainder cannot be 
developed without first being replatted so as to conform to applicable city and 
borough codes; or

2. The remainder meets the requirement for exception under KPB 20.20.190 C, 
or KPB 20.24.010.

Also, the proposed wording o f AS 09.55.275 authorizes municipalities to establish 
authority to review procedures that are consistent with AS 44.42.085 and the regulations 
adopted under that section. Please confirm that this would not prevent the borough from 
adopting stricter rules than in AS 44.42.085 and the regulations, provided they are consistent 
with those laws.

Additionally, we respectfully request that either the statutes or the regulations require 
notice o f  the replat be provided by the state at least to the owners o f properties subject to the

Tel. (907) 714-2120 
Fax (907) 262-8686



Peter Putzier
Re: CSSB 382 comments 
April 16, 2004 
Page 2 o f 2

eminent domain proceedings. If this bill is enacted we would appreciate the opportunity to 
review and comment upon the regulations when they are drafted.

Please note that this letter does not represent the view o f the borough assembly which 
has not had the opportunity to review the latest amendments.

Thank you again for the opportunity to comment.

Yours Very Truly,

/s/

Colette G. Thompson 
Borough Attorney

cc: Dale Bagley, Mayor
Max Best, Planning Director 
Pete Sprague, Assembly President 
Ron Long, Assembly Member
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April 16,2004

Faxed and Mailed
Senator John Cowdery 
Chair, Senate Rules Committee 
State Capitol 
Juneau, AK 99801-1182

Re: CSSB 382 CRA

Dear Senator Cowdery,

I am writing in reference to CSSB 382 CRA regarding eminent domain and right of way 
platting. This bill is currently in the rules committee. DOT has requested the bill in order to 
address a problem created by a 2002 Alaska Supreme Court decision in Suzuki v. Municipality 
o f  Anchorage. That decision held that the current language in AS 9.55.275 precluded a modified 
plat process for right of way plats involving condemnation, and requires substantially similar 
procedures for such plats and any other subdivision plat.

On reason that this is a concern is that right of way plats are different than most 
subdivision plats as they do not require extension of roads and utilities to the lots in the 
subdivision. Additionally, where most subdivision plats require the signature of the property 
owner on the plat, right of way plats often affect property with numerous property owners who 
own property affected by the project, some of whom are adverse to the project having been on 
the opposite side of a condemnation proceeding. As a result, several jurisdictions, Ketchikan 
included, have adopted right o f way plat procedures which do not require such signatures. 
Ketchikan worked with the DOT in developing the ordinance, but also retained some 
requirements which are important to local planning objectives.

The Suzuki decision brings these procedures into question as they are different from the 
rules for other subdivisions, an apparent violation of the last sentence of the current AS 9.55,275. 
The Ketchikan Gateway Borough agrees that this is a problem which should be addressed.

The method proposed by CSSB 382 CRA, as currently drafted, causes concern due to the 
broad preemption of local platting regulations embodied in the proposed AS 44.42.085 (c). This 
section provides that the department (DOT) is exempt from municipal platting requirements that 
are in conflict with either the proposed AS 44.42.085 or regulations which the DOT will adopt, 
but which have not yet been prepared. In the most recent amendments language was added to 
the purpose statement which confirms the right of municipalities to regulate remnant parcels.
This is merely palliative language as it is not substantive. The statutory language would preempt 
municipal regulations where there is a conflict. It cannot be determined where such conflicts 
will arise. Normally where there is a conflict the municipal provision will prevail if there is not
0:\UAW\l,ettera\Cowdcry.b382. .doc



an expressed preemption and the issue is primarily a local concern. If the only local requirement 
identified by DOT which is causing problems is the requirement for signatures from all property 
owners affected by the plat, then express preemption of such a requirement would be more direct 
and more appropriate. A blanket preemption to be defined later in a subject area which is 
primarily a local concern is undesirable.

The Ketchikan Gateway Borough wants to assist in addressing the problem identified by 
DOT. We agree that right of way plats are fundamentally different from other subdivisions, and 
may appropriately be addressed under different, more streamlined, procedures. To this end we 
have consulted with the Attorney General’s office and endorse a modification prepared by that 
office which alleviates our concerns. Specifically, the proposed change would amend the bill by 
adding the following text to the end of the proposed AS 44.42.085 (c):

"Unless a regulation adopted by the department under this section expressly 
preempts local platting provisions which conflict with such regulation, a 
municipality may apply additional platting requirements beyond those identified 
in (b)(1) above so long as such platting requirements are consistent with those 
applied to other landowners."

Thank you for your attention to this issue.

Scott A. Brandt-Erichsen 
Borough Attorney 
Ketchikan Gateway Borough

Enclosure

cc: Sena or Burt Stedman 
Repn sentative Bill Williams 
Kevin Ritche, Alaska Municipal League 
Petei Putzier, Assistant Attorney General
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Conceptual Amcndments~SB 382

Subject: Conceptual Amendments--SB 382 
Date: Tue, 13 Apr 2004 17:00:08 -0800 

From: "Peter Putzier" <Peter_Putzier@law.state.ak.us>
To: <Richard_Schmitz@Legis.state.ak.us>

C C: <Sam_Kito@ci.juneau.ak.us>

Richard:

DOT&PF lias opened a dialogue with various municipalities. Those discussions have resulted in a few 
suggestions for changes to the existing legislation.

Section 1: Amend the PURPOSE AND INTENT to read: "(a) The puipose o f this Act is to confirm the 
municipal role in eminent domain proceedings, including the right o f municipalities to regulate remnant 
parcels, while at the same time . . . "

Section 3: Add a new AS 44.42.085(b)(1), and renumber the following subsections:

"(b)(1) must be narrowly tailored to establish minimum baseline procedures or standards particular to 
replat issues arising in eminent domain proceedings, and may not unnecessarily, or without good cause, 
infringe on general municipal zoning powers or authority."

Section 3: Change subpart (c) as follows: "shall allow the municipal authority to elect to provide 
preliminary and final replat approval." [replaces "may" with "shall"]

The foregoing reflects the changes that have been discussed so far. The CBJ may be asking for additional 
language o f some sort which would require DOT&PF to get review and comment from relevant platting 
authorities prior to adopting regulations. In the absence o f  specific language changes, DOT&PF is 
amenable to committing on the record that it will include the impacted platting authorities in the regulation 
drafting process.

1 will contact you sometime before noon tomorrow with an update. Please feel free to give me a call, if 
you would like any additional information or clarification.

Thank you.

Peter Putzier
Assistant Attorney General 
Transportation Section 
(907) 465-6712 (direct line)
(907) 465-6735 (fax)
Email: peter putzien'alaw.slate.ak.us

This is a privileged and confidential communication. If you are not the intended recipient, you must: (1) 
Notify the sender o f  the error; (2) Destroy this communication entirely, including deletion o f  all associated 
attachment files from all individual and network storage devices; and (3) Refrain from copying or 
disseminating this communication by any means.

Peter Putzier

I o f 2 4/13/2004 5:01 PM
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A l a s k a  S t a t e  L e g i s l a t u r e
SESSION
Stale Capitol, Km 30
Juneau, Ala aka 99801-1182
(907) 463-38/3 Phone
(907)-135-3922 Fax
<877)463-3873Toll Free
Senator. Uert_Stedinan0lcgis.state.ak.us

INTERIM 
50 Front Street 

Ketchikan, AK 99901-6442 
Phone (907) 225-8083 

Fax (907) 225-0713

S e n a t o r  B e r t  K . S t e d m a n

M E M O R A N D U M

DATE: A pril 15, 2004

TO : Peter P utzier, A sst A tto rney  G eneral, T ransporta tion , D ep t of Law
Jeff O ttesen, D irector, P rog ram  D evelopm ent, DOT

CC: ^ /S e n a to r  John C ow dery
Senator Tom  W agoner 
Co-C hairs, Senate T ran sp o rta tio n  C om m ittee

FROM : Senator Bert K, S tedm an

SUBJECT: P roposed  A m endm en t to CSSB 382 (CRA)

Yesterday the Senate Com m unity & Regional A ffairs C om m ittee heard SB 382, an act 
dealing w ith em inent dom ain and replat o f boundary changes. The com m ittee heard 
testim ony from  representatives o f the D epartm ent o f Law  and the D epartm ent of 
Transportation and passed out a new com m ittee substitute -  CSSB 382(CRA).

During yesterday’s testimony, DOT indicated that they had opened a dialogue with the 
affected m unicipalities and solicited their suggestions regarding this legislation. However, 
due to the speed w ith which this bill has progressed, they stated that they had yet to get 
responses from  a few o f the larger m unicipalities. I was unaw are at that time that the 
K etchikan G atew ay Borough was one of those that had yet to com m ent.

This m orning, I m et with the K etchikan G atew ay B orough’s attorney. K etchikan’s 
concern is that even though it is D O T ’s stated intent to get com m ents from the relevant 
platting authorities prior to adopting departm ent regulations governing em inent dom ain 
replat procedures and standards; there is no specific requirem ent for them to do so in this 
bill. Further, since Sec 44.42.085 (c) exem pts D O T from m unicipal platting requirem ents 
that may conflict with the S tate’s as yet unw ritten regulations, SB 382 may have the 
unintended consequence o f  trum ping local procedures. I think they have a valid concern.

D istr ic t  A
Ketchikan •  Sitka •  Petersburg •  W range ll 

Pelican •  E lfin  Cove •  Pa rt A lexander •  Saxman •  M eyers Chuck •  Thorne Bay •  Coffman Cove •  H o llis



M EM O RA N D U M
RE: A m en d m en t to CSSB 382 (CRA)
A pril 15, 2004
Page 2 of 2___________________________________________________________________________

I realize this bill is in the Rules C om m ittee and will be heading to the Senate Floor, but 
I ’m hoping there is som e way we can address their concern as this legislation continues to 
the H ouse. I would like to suggest an am endm ent to CSSB 382(CRA ) that I believe 
would alleviate K etchikan’s concern.

Amendment 1 CSSB 382 (CRA)

A m end section 44.42.085 (c) by deleting the bracketed text:

“The departm ent is exem pt from municipal platting requirem ents that are in 
conflict with this sec tionJA N D  TH E REG U LA TIO N S A D O PTED  BY TH E 
D EPA R T M E N T U N D ER (B) O F TH IS SE C TIO N .]”

Thank you for your attention to this request. Please let me know .if I can be o f further 
assistance.



M o v e  a n d  a s k  u n a n i m o u s  c o n s e n t  t h a t  w e  r e t u r n  t o  

s e c o n d  f o r  t h e  p u r p o s e  o f  a n  a m e n d m e n t .

S B  3 8 2  -  R O W  -  A m e n d m e n t

© S e c t i o n  3  o f  t h i s  b i l l  s p e a k s  t o  n e w  s t a n d a r d s  t h e  

d e p a r t m e n t  w o u l d  l i k e  t o  i m p l e m e n t  -  a n d  t h i s  i s  t h e  

s e c t i o n  w i t h  w h i c h  m u n i c i p a l i t i e s  a r e  h a v i n g  c o n c e r n s .

® T h e  p a r t  o f  S e c t i o n  3  t h a t  i s  i m p o r t a n t  f o r  t h e  p r o j e c t s  

a n d  t h e  l a w s u i t s  i s  s u b s e c t i o n  ( d ) .

•  S o ,  t h i s  a m e n d m e n t  d e l e t e s  S e c t i o n  3 ,  e x c e p t  f o r  

s u b s e c t i o n  ( d )  a n d  m a k e s  h o u s e k e e p i n g  c h a n g e s  t o  t h e  

r e s t  o f  t h e  l e g i s l a t i o n  a s  a  r e s u l t  o f  t h e  d e l e t i o n .

•  S u b s e c t i o n  ( d )  i s  i n s e r t e d  i n  S e c t i o n  2  -  w h i c h  i s  

r e f l e c t e d  o n  l i n e s  1 4 - 1 6  o f  t h i s  a m e n d m e n t .
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1 Page 1, lines I I  -12:

2 Delete "Regulations adopted by the Department of Transportation and Public Facilities

3 shall be the primary and governing authority for these replat approval proceedings."

4

5 Page 2, line 11:

6 Delete "and AS 44.42.085"

7

8 Page 2, line 14:

9 Delete ", consistent with AS 44.42.085 and regulations adopted under that section,"

10

11 Page 2, lines 15 -17:

12 Delete "If no municipal standards and procedures are in effect, then the provision of

13 AS 44.42.085 and the regulations adopted under that section shall apply."

14 Insert "Neither the adequacy of the municipal replat process or standards, if any, nor

15 the failure of a municipality to follow its own replat process and standards shall deprive the

16 state of the authority to exercise its power of eminent domain."

17

18 Page 2, line 21, through page 3, line 14:

19 Delete all material.

20

21 Renumber the following bill sections aci ordingly.

A M E N D M E N T

OFFERED IN THE SENATE BY SENATOR WAGONER

TO: CSSB 382(CRA)

L -1-
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IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTY-THIRD LEGISLATURE - SECOND SESSION

BY TH E SENATE COMMUNITY AND REGIONAL AFFAIRS C O M M ITTEE

Offered: 4/15/04 
Referred: Rules

Sponsors) :  SENATE TRANSPORTATION CO M M ITTEE

CS FOR SENATE BILL NO. 382(CRA)

A BILL

FOR AN ACT ENTITLED

"An Act relating to replat approval; relating to the platting of right-of-way acquired 

through eminent domain proceedings; and providing for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. The uncodified law of the State of Alaska is amended by adding a new section 

to read:

PURPOSE AND INTENT, (a) The purpose of this Act is to confirm the municipal 

role in eminent domain proceedings, including the right of municipalities to regulate remnant 

parcels, while at the same time clarifying that that role is not intended to require the same 

substantive review or procedures for review o f replats for the acquisition of property by the 

state or a municipality as required in replats for private landowner subdivisions or zoning 

reV ieW S. :m d  P.nhlic-Ear.ilirJns-HmJl

(b) It is the intent of the legislature to

(I) confirm the authority of an agency of the state or a municipality to conduct

SB0382C -1- CSSB 382(CRA)
New Tex t: U n d e r l in e d  [DELETED TEXT BRACKETED)
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condemnation proceedings so long as the agency of the state or municipality obtains 

preliminary replat approval as provided for in this Act, notwithstanding challenges tc 

particular municipal replat ordinances, review standards, procedures, or applications; and

(2) apply secs, 1 and 2 of this Act retrospectively to July 1, 1999, and to 

existing litigation such as State of Alaska v. Hartman, 3AN-03-13875 Cl and State of Alaska 

v. Hinkel, 3AN-04-476S CL 

* Sec. 2. AS 09.55.275 is repealed and reenacted to read:

Sec. 09.55.275. Replat approval. An agency of the state or municipality 

acquiring property in fee that results in a boundary change located within a 

municipality exercising the powers conferred by AS 29.35.180 or 29.35.260(c) shall 

conform to this section airci AS~44.-4'2t&85 by obtaining preliminary approval of a 

replat showing clearly the location of the proposed public street or other acquisition of 

property. The platting authority may establish applicable review procedures and

for a replat made for the purpose of a right-of-way acquisition or condemnation. 4-f-ntn-

intiiti e+paF-starrd ards-and-j? reeetltrres-are-ii i-effcctrtl t en-th e-prev-isie n-of-AS-44,42-70-8-5— 

^nd-4>e^regnlTr[TOrrs^deptccl^Hder4h*^seelt&n-*halJ-apply. Final approval of replat 

shall also be obtained. However, if a state agency clearly demonstrates an overriding 

state interest, a waiver o f the municipal approval requirements in this section may be 

granted by the governor.

'*7<*'Sec. 3. AS 44.42 is amended by adding a new section to read: -

j Sec. 44.42.085. Platting of right-of-way acquired through emiiietTfdoniain

\ proeeMjngs. (a) Except as provided in (c) of this sectipwr'ffie department shall

\  comply w itnA S^9.55.275 when exercising eminenpJOmain powers in municipalities

\  that exercise the povver§v6Qnferred by AS 29357180 or 29.35.260(c).

) (b) The department shatJ>a^opt regulations providing for uniform procedures

/  and standards for replaJJ4rrtfrequired by ( ^ o f  this section. The regulations

A  must be written narrowtyxto establish minimum baseline

/  proc,edifres or standards particular to replat issues arising in eminent domain 

/^ "p ro ceed in g s  and may not unnecessarily or without good cause m ltm gqon general 

V municipal zoning powers or authority;

^  0 U  3 i ? c ,  §

CSSB 382(CRA) -2- SB0382C
New T e x t U n d e r l in e d  [DELETED TEXT BRACKETED]
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(2) must be consistent with AS 09.55.240 - 09.55.46P<A.S 34.60.010 - 

TA60J50, and 42 U.S.C. 4601 - 4655 (Uniform Relocatiort^Assistance and Real 

Propefiy-Acquisition Policies Act of 1970), as amended,

(3)'^ jiiust provide for a reyiew by the platting authority of the 

municipality in which tlie^prpperty^ubject to the eminent domain proceeding is 

located; and

(4) slial^afTow the municipal authcudtyto elect to provide preliminary 

and final replat^appfoval.

le department is exempt from municipal platting requirementsjhat are in 

conftidf with this section and the regulations adopted by the department under (b)'of 

/m is  section.

(d) Neither the adequacy of the municipal replat process or standards, if any, 

nor the failure of a municipality to follow its own replat process and standards shall 

deprive the state of the authority to exercise its power of eminent domain.

* Sec. 4. The uncodified law of the State of Alaska is amended by adding a new section to 

read:

RETROACTIVITY. Sections 1 and 2 of the Act are retroactive to July 1,1999.

* Sec. 5. This Act takes effect immediately under AS 01.10.070(c). ^  ^  I 'W i*

l / W . . r
C A ^

2  IW  &  
/

SB0382C -3- CSSB 382(CRA)
New T e x t U n d e r l in e d  [DELETED TEXT BRACKETED]
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cert, denied, 464 U.S. 1040, 

. 2d 168 (1984).
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i not apply to patents issued 
Act of 1938, 43 U.S.C. & 

ealed). State v. Alaska Land 
j (Alaska 1983), cert, denied, 
704,79 L. Ed. 2d 168 (1984). 
of 1966 does not apply to 

' a public land order issued 
ive order under which the 
itates delegated his statutory 
y  of the Interior authorizing 
nds in Alaska for specified 
Alaska Land Title Ass’n, 667 
cert, denied, 464 U.S. 1040, 
2d 168 (1984).

, it  shall appear that 
aw;

ich it is to be applied is

n proceedings in condemna- 
of taking and those under a 
emnation and an order for 
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ifficient in eminent domain 
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statement of facts from which the court con see that 
the property is intended to be used for that purpose. 
Miocene Ditch Co. v. Lyng, 138 P. 644 (9th Cir. 1905).

Authority and necessity must be found by 
court before condemnation. — This section has 
been construed as requiring tbe court to find the use is 
authorized by law and the taking is necessary ‘'before 
condemnation.” Bridges v. Alaska Iious, Auth., 349 
P.2d 149 (Alaska 1960).

Necessity of findings. — It is upon findings made 
in accordance with this section that there is estab­
lished a basis for further proceedings. The findings 
constitute the decision of the court upon the vital 
question of whetner or not the property sought to be 
taken can be condemned at all. Van Dyke v. Midnight 
Sun Mining & Ditch Co., 177 F. 85 (9th Cir. 1910).

Questions to be considered by court. — Ordi­
narily the only questions to be considered by the 
courts in condemnation proceedings are: First, 
whether the petitioner has the power to exercise the 
right of eminent domain; second, whether the prop­
erty itself is of a nature subject to condemnation; 
third, whether the property is being taken for a public 
or a private use; and fourth, whether the power is 
being used for taking an excessive amount of property. 
Town of Seward v. Margules, 9 Alaska 354 (1938).

Absolute necessity not required. — Although 
the condemnor may have the burden of making a 
prima facie showing of necessity, the language of this 
section ought to be construed to require no more than 
that the particular taking be shown to be "reasonably 
requisite and proper for the accomplishment of the 
purpose for which it is sought," City of Fairbanks v. 
Metro Co., 540 P.2d 1056 (Alaska 1975)

Particular questions left to discretion of con­
demning authority. — In general condemnation 
proceedings under this article, once the condemnor 
has presented sufficient evidence to support a finding 
that a particular talcing is "reasonably requisite” for 
the effectuation of the authorized public purpose for 
which it is sought, particular questions as to the 
route, location or amount of property to be taken are 
to be left to the sound discretion of the condemning

authority absent a showing by clear and convincing 
evidence that such determinations are the product of 
fraud, caprice or arbitrariness. City of Fairbanks v, 
Metro Co., 540 P.2d 1056 (Alaska 1975).

Burden of proof. — One seeking to show that a 
particular taking is excessive or arbitrary has a heavy 
burden of proof in the attempt to persuade the court to 
substitute its judgment for that of the condemnor. 
City of Fairbanks v. Metro Co., 540 P.£d 1056 (Alaska 
1975).

Relative private injury'. — That certain property 
owners suffer relatively greater injury than others, or 
are less directly benefited by the project, does not 
establish that the taking of their property is unneces­
sarily injurious or unwarranted. City of Fairbanks v. 
Metro Co., 540 P.2d 1056 (Alaska 1975).

While it is true that the inability of a particular 
condemnee to obtain immediate beneficial use fiom 
the project may be considered as a factor in weighing 
the project’s impact in terms of the degree of private 
injury involved in a proposed route or location, the 
interest in minimizing private injury is not absolute 
and must always be weighed in relation to the goals 
and efficacy of the project in its entirety at the time 
such determinations are made. City of Fairbanks v. 
Metro Co., 540 P.2d 1056 (Alaska 1975).

City clearly met its initial burden of demon­
strating that its taking certain parcels of land for 
purposes of the construction of a sewer line was 
reasonably necessary under the circumstances. City 
of Fairbanks v. Metro Co., 540 P,2d 105R (Alaska 
1975).

Complaint held sufficient. — Where a complaint 
used the words "imperatively required" for a public 
use and alleged fact9 supporting the same, this was 
sufficient to show necessity under this section. Town 
of Seward v. Margule3, 9 Alaska 354 (1938).

Appeal from interlocutory order finding use 
authorized and taking necessary. —See Van Dyke 
v. Midnight Sun Mining & Ditch Co., 177 F. 85 (9th 
Cir. 1910); Northern Mining & leading Co. v. Alaska 
Gold Recovery Co., 20 F.2d 5 (9th Cir. 1927).

Collateral references. — Sufficiency of condem­
nor's negotiations required as preliminary to taking in 
eminent domain, 21 ALR4th 765.

Sec. 09.55.275. R ep la t ap p ro v a l. An agency of the state or municipality m ay not 
acquire property located within a municipality exercising the powers conferred by AS 
2S.35.180 or 29.35.260(c) th a t results in a  boundary change unless the agency or 
municipality first obtains from the municipal platting authority preliminary approval of 
a replat showing clearly the location of the proposed public streets, easements, rights- 
of-way, and other taking of private property. Final approval of replat shall be similarly 
obtained. However, if a state agency clearly dem onstrates an overriding state interest, a 
waiver to the approval requirements of this section may be granted by the governor. The 
platting authority shall treat applications for replat made by state or local governmental 
agencies in the same manner as replat petitions originated by private landowners. (§ 2 
ch 96 SLA 1975; .am § 23 ch 74 SLA 1985)

Revisor's notes. — In 1994, in the first sentence of 
this section, “An agency of the state or municipality 
may not” was substituted for "Nc agency of the state

or municipality may” to conform the section to the 
current style of the Alaska statutes.



Sponsor Statement 
Prepared by Alaska Departm ent of Transportation and Public Facilities

April 1, 2004 
In Support of SB 382

In late March, Commissioner Barton wrote to both Senate and House Transportation, 
requesting legislation be prepared to address an urgent problem regarding the method 
used to perform property line changes associated with right-of-way for new 
transportation projects. His concern was based on a recent lawsuit filed on the C Street 
extension project in Anchorage. Based on discussion between the Department of Law 
and right-of-way staff within the department, there was a concern the argument used in 
the lawsuit could be extended to several other projects across the state. Indeed, that same 
week, a second lawsuit was filed on the Kenai River bridge project at Soldotna, based on 
the same legal argument.

The novel legal theory being advanced in the C-Street and Kenai River cases is based on 
a state law that dates back to 1975. What’s new is the interpretation that tjhe state cannot 
fulfill the typical replat provisions required by local governments (mandated by AS
09.55.275) while also fulfilling the legal processes associated with property acquisition 
under eminent domain powers.

While the state will vigorously defend against these lawsuits, we are quite fearful o f the 
consequence of an adverse decision as well as the time delay associated with such 
litigation. Several major projects across the state are at risk. Most critical is the Soldotna 
project that is slated for construction this summer ana several others slated for 
construction in 2005. If either case is decided in favor of the landowner, the state’s 
ability to use eminent domain powers will be virtually extinguished.

Our principal concern with the current language in AS 09.55.275 is that it requires:
"The platting authority shall treat applications for replat 
made by state or local governmental agencies in the some 
manner as replat petitions originated by private 
landowners.

Inherently, a replat associated with property acquired under eminent domain proceedings, 
is different than a replat a property owner pursues voluntarily. Accordingly, boroughs 
with platting authority have created different procedures for such replats involving right- 
of-way. The argument being advanced in court is that having two separate procedures 
violates the 1975 legislative intent. The state strongly disagrees with this position, but it 
is possible that an Alaska Superior Court judge could find that the separate procedures 
are not treated in the “same manner,” and could therefore also find that the state has no 
authority to acquire needed property.

To prevent further project delay, the legislation before you is offered. It ensures that a 
state or municipal entity can still reasonably proceed with property acquisition under 
eminent domain while retaining the local government’s locally structured replat 
procedure.
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CS FOR SENATE BILL NO. 382( )

IN THE LEGISLATURE OF THE STATE OF ALASKA. 

TWENTY-THIRD LEGISLATURE - SECOND SESSION

B Y

Offered:
R e f e r r e d :

Sponsors): S E N A T E  T R A N S P O R T A T IO N  C O M M IT T E E

ABJLL 

FOR AN ACT ENTITLED 

"An Act relating to replat approval; relating to the platting of right-of-way acquired 

through eminent domain proceedings; and providing for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. The uncodified law o f the State of Alaska is amended by adding a new section 

to read:

PURPOSE AND INTENT, (a) The purpose o f this Act is to confirm the municipal 

role in eminent domain proceedings, including the right o f  municipalities to regulate remnant 

parcels, while at the same time clarifying that that role is not intended to require the same 

substantive review or procedures for review of replats for the acquisition o f property by the 

state or a municipality as required in replats for private landowner subdivisions or zoning 

reviews. Regulations adopted by the Department o f Transportation and Public Facilities shall 

be the primary and governing authority for these replat approval proceedings.

(b) It is the intent o f the legislature to

(1) confirm the authority o f an agency o f the state or a municipality to conduct

-1-
New T e x t U n d e r l in e d  [DELETED TEXT BRACKETED]

CSSB 382( )



WORK DRAFT WORK DRAFT 23-LS1879\H

condemnation proceedings so long as the agency o f the state or municipality obtains 

preliminary replat approval as provided for in this Act, notwithstanding challenges to 

particular municipal replat ordinances, review standards, procedures, or applications; and

(2) apply secs. 1 and 2 o f this Act retrospectively to July 1, 1999, and to 

existing litigation such as State of Alaska v. Hartman, 3AN-03-13875 Cl and State o f Alaska 

v. Hinkel, 3AN-04-4768 CL 

* Sec. 2. AS 09.55.275 is repealed and reenacted to read:

Sec. 09.55.275. Replat approval. An agency of the state or municipality 

acquiring property in fee that results in a boundary change located within a 

municipality exercising the powers conferred by AS 29.35.180 or 29.35.260(c) shall 

conform co this section and AS 44.42.085 by obtaining preliminary approval of a 

replat showing clearly the location o f the proposed public street or other acquisition o f 

property. The platting authority may establish applicable review procedures and 

standards, consistent with AS 44.42.085 and regulations adopted under that section, 

for a replat made for the purpose of a right-of-way acquisition or condemnation. If no 

municipal standards and procedures are in effect, then the provision o f AS 44.42.085 

and the regulations adopted under that section shall apply. Final approval o f replat 

shall also be obtained. However, if a state agency clearly demonstrates an overriding 

state interest, a waiver o f the municipal approval requirements in this section may be 

granted by the governor.

* Sec. 3. AS 44.42 is amended by adding a new section to read:

Sec. 44.42.085. Platting of right-of-way acquired through eminent domain 

proceedings, (a) Except as provided in (c) o f this section, the department shall 

comply with AS 09.55.275 when exercising eminent domain powers in municipalities 

that exercise the powers conferred by AS 29.35.180 or 29.35.260(c).

(b) The department shall adopt regulations providing for uniform procedures 

and standards for replatting required by (a) o f this section. The regulations

(1) must be written narrowly to establish minimum baseline 

procedures or standards particular to replat issues arising in eminent domain 

proceedings and may not unnecessarily or without good cause infringe on general 

municipal zoning powers or authority;

382( ) -2-
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(2) must be consistent with AS 09.55.240 - 09.55.460, AS 34.60.010 -

34.60.150, and 42 U.S.C. 4601 - 4655 (Uniform Relocation Assistance and Real 

Property Acquisition Policies Act o f 1970), as amended;

(3) must provide for a review by the platting authority of the 

municipality in which the property subject to the eminent domain proceeding is 

located; and

(4) shall allow the municipal authority to elect to provide preliminary 

and final replat approval.

(c) The department is exempt from municipal platting requirements that are in 

conflict with this section and the regulations adopted by the department under (b) of 

this section.

(d) Neither the adequacy of the municipal replat process or standards, if  any, 

nor the failure o f a municipality to follow its own replat process and standards shall 

deprive the state o f the authority to exercise its power of eminent domain.

* Sec. 4. The uncodified law of the State o f Alaska is amended by adding a new section to 

read:

RETROACTIVITY. Sections 1 and 2 o f the Act are retroactive to July 1, 1999.

* Sec. 5. This Act takes effect immediately under AS 01.10.070(c).

-3- CSSB 382( )
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E m inent D o m a in /R e p la t  o f  B ou n d ary  C h an ges

Draft changes to CSSB 382 (TRA)

C h an ge 1

Section  1: PURPO SE A N D  IN T E N T  h as b een  am en d ed  to read:

"(a) The p u rp o se  o f this A ct is to  confirm  the m u n ic ip a l role in  
em in en t d o m a in  p ro ceed in g s, in c lu d in g  the right o f m u n ic ip a litie s  to  
regu la te  rem nant parcels, w h ile  at the sa m e tim e  "

C h an ge 2:

Section  3: A S 44.42.085, inserts a n e w  (b)(1) and  ren u m b ers the su b sec tio n s  
that fo llo w  (2), (3) and (4):

"(b)(1) m u st be narrow ly  tailored to estab lish  m in im u m  b aselin e  
p roced u res or stan dards particu lar to rep lat is su es  ar is in g  in em in en t  
d o m a in  p roceed in gs, an d  m a y  n o t u n n ecessar ily , or w ith o u t g o o d  
ca u se , in frin ge on  general m u n ic ip a l z o n in g  p o w ers  or authority."

C h ange 3:

Section  3: A S 44.42.085 (b) (4) [previously subsection (3)]:

"(4) sh all [m ay] a llo w  the m u n ic ip a l au th ority  to e lect to p ro v id e  
prelim in ary  and  final rep lat approval."
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FACT SHEETS SB 382

SUMMARY:

SB 382 clarifies an ambiguity in existing eminent domain law 
that unnecessarily limits municipalities in their 
consideration of replat approval petitions.

The bill authorizes municipalities to adopt replat approval 
procedures targeted specifically to the eminent domain 
process. At the same time, DOT will adopt regulations 
lending some uniformity to the replat approval process in 
eminent domain proceedings.

BENEFITS:

1 . G r e a t e r  m u n ic ip a l  f l e x i b i l i t y  i n  th e  p r o c e s s e s  u s e d  to  
r e v ie w  r e p l a t  a p p ro v a l  p e t i t i o n s  in  e m in e n t dom ain 
p r o c e e d in g s ,  and  ...

2 .  A ch iev e  a g ro u n d  l e v e l  s t a t e w id e  u n i f o r m i ty  in  th e  
e m in e n t dom ain r e p l a t  a p p ro v a l  p r o c e s s ,  an d  ...

3 . co n fo rm  s t a t e  law  to  m u n ic ip a l  t r e a tm e n t  o f  e m in e n t 
dom ain r e p l a t  a p p ro v a l  p e t i t i o n s .

BACKGROUND:

DOT p ro p o s e d  t h i s  l e g i s l a t i o n  f o l lo w in g  th e  r e c e n t  f i l i n g  o f  
a  l a w s u i t  o v e r  th e  C S t r e e t  E x te n s io n  in  A n ch o rag e . The s t a t e ' s  
l e g a l  s t a f f  b e l i e v e d  th e  l i t i g a n t s '  l e g a l  th e o r y  w ould e x te n d  th e  
s u i t  t o  many o t h e r  DOT c o n s t r u c t i o n  p r o j e c t s  in c lu d in g  th e  K enai 
R iv e r  b r id g e  in  S o ld o tn a .

The s t a t e  i s  d e fe n d in g  a g a i n s t  th e  l a w s u i t ,  y e t  th e  
c o n se q u e n c e s  o f  an  a d v e r s e  r u l i n g  w ould  be  s e v e r e .  T h is  
l e g i s l a t i o n  e n s u r e s  t h a t  DOT o r  a m u n i c i p a l i t y  can  r e a s o n a b ly  
p ro c e e d  w ith  p r o p e r ty  a c q u i s i t i o n  u n d e r  e m in e n t dom ain w h ile  
r e t a i n i n g  l o c a l  g o v e rn m e n t ' s r e p l a t  p r o c e d u r e s .



Sponsor Statement 
Prepared by Alaska Department of Transportation and Public Facilities

April 1, 2004 
In Support of SB 382

In late March, Commissioner Barton wrote to both Senate and House Transportation, 
requesting legislation be prepared to address an urgent problem regarding the method 
used to perform property line changes associated with right-of-way for new 
transportation projects. His concern was based on a recent lawsuit filed on the C Street 
extension project in Anchorage. Based on discussion between the Department o f Law 
and right-of-way staff within the department, there was a concern the argument used in 
the lawsuit could be extended to several other projects across the state. Indeed, that same 
week, a second lawsuit was filed on the Kenai River bridge project at Soldotna, based on 
the same legal argument.

The novel legal theory being advanced in the C-Street and Kenai River cases is based on 
a state law that dates back to 1975. W hat's new is the interpretation that the state cannot 
fulfill the typical replat provisions required by local governments (mandated by AS
09.55.275) while also fulfilling the legal processes associated with property acquisition 
under eminent domain powers.

While the state will vigorously defend against these lawsuits, we are quite fearful o f the 
consequence o f an adverse decision as well as the time delay associated with such 
litigation. Several major projects across the state are at risk. Most critical is the Soldotna 
project that is slated for construction this summer and several others slated for 
construction in 2005. If either case is decided in favor o f the landowner, the state’s 
ability to use eminent domain powers will be virtually extinguished.

Our principal concern with the current language in AS 09.55.275 is that it requires:
"The p la ttin g  a u th o rity  sh a ll trea t app lica tions f o r  rep la t 
m ade b y  sta te  o r  lo ca l g o vern m en ta l agencies in the sam e  
m anner as rep la t p e titio n s  o r ig in a ted  by priva te  
landow ners.

Inherently, a replat associated with property acquired under eminent domain proceedings, 
is different than a replat a property owner pursues voluntarily. Accordingly, boroughs 
with platting authority have created different procedures for such replats involving right- 
of-way. The argument being advanced in court is that having two separate procedures 
violates the 1975 legislative intent. The state strongly disagrees with this position, but it 
is possible that an Alaska Superior Court judge could find that the separate procedures 
are not treated in the “same manner,” and could therefore also find that the state has no 
authority to acquire needed property.

To prevent further project delay, the legislation before you is offered. It ensures that a 
state or municipal entity can still reasonably proceed with property acquisition under 
eminent domain while retaining the local government’s locally structured replat 
procedure.
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[Fwd: AS 09.55.275]

Subject: [Fwd: AS 09.55.275]
D ate: Fri, 19 M ar 2004 12:55:25 -0900 

From: Jeff Otlesen <jeff_ottesen@ dot.state.ak.us>
To: John Cowdery <senator_john_co\vdery@ legis.state.ak.us>,

Nona Wilson <nona_wilson@ dot.state.ak.us>
C C : Michael A Tibbies < m ichael_libblcs@ gov.siate.ak.us>,

"Rebecca L Hultberg (E-mail)" <becky_hultberg@ gov.state.ak.us>,
John Mackinnon <John_M ackinnon@ dot.state.ak.us>

For some this may be a repeat, but Peter Putzier tells me the proposed fix language has been further edited 
from earlier emails. Peter is also working on a summary memo of what's at stake, which I'm hearing could 
be dozens of projects across the entire state, including many Garvee and GO bonded projects. Failing to 
deliver these on time could affect our standing with bonding authorities, as well as public opinion.

Apparently, the new creative argument by the land owners attorney, whom specializes in condemnation 
law, could be easily replicated on any other state project requiring a right-of-way acquisition.

1 will share the memo from Peter when prepared.

 Original M essage............
Subject: AS 09.55.275

D ate: Fri, 19 M ar 2004 11:47:25 -0900 
From: Peter Putzier <Pcter Putzier@law.staie.ak.u.s> 

To: ieff otlesen@ dot.state.ak.us

Jeff:

1 have attached language for a proposed fix, plus the underlying court briefing which is set for oral 
argument in Anchorage.

Many projects arc potentially jeopardized. Both Northern and Central regions are preparing a list of those 
projects. 1 will provide you with additional information as it becomes available. I do not have a final 
electronic version of the "opposition" (the docum ent was finalized in Anchorage), but the attached gives 
you a sense of the slate's opposition arguments.

Peter Putzier
Assistant Attorney General 
Transportation Section 
(907) 465-6712 (direct line)
(907) 465-6735 (fax)
Email: peter mtlzier@ law.slate.ak.us

This is a privileged and confidential com munication. If you are not the intended recipient, you must: (1) 
Notify the sender of the error; (2) Destroy this communication entirely, including deletion of all associated 
attachment files from all individual and network storage devices; and (3) Refrain from copying or

I of 2 3/22/2004 7:48 AM
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[Fwd: AS 09.55.275]

dissem inating this communication by any means.

/ U
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AS 09.55.275 is amended to read:

An agency o f the state or municipality man not acquire property located within a municipality 
exercising the powers conferred by AS 29.35.180 or 29.35.260(c) that results in a boundary change 
unless the agency or municipality first obtains from the municipal platting authority preliminary 
approval o f a replat showing clearly the location of the proposed public streets, easements, rights- 
of-way, and other taking o f private property. The platting authority may establish the 
applicable review process anti standards. However, replat approval shall not be 
unreasonably withheld. Final approval of replat shall be sim ilarly obtained. However, if a state 
agency clearly dem onstrates an overriding state interest, a w aiver to the approval requirements of 
this section may be granted by the governor. It is not the intent of this section to confer rights to 
landowners potentially impacted bv an acquisition. As applied to acquisitions of property 
identified herein, the platting authority is subject solely to the requirements of this section. 
[THE PLATTING AUTHORITY SHALL TREAT APPLICATIONS FOR REPLAT MADE BY 
STA TE OR LOCAL GOVERN M EN TA L AGENCIES IN TH E SA M E M ANNER AS REPLAT 
PETITIONS ORIGINATED BY PRIVATE LANDOW NERS].



IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

THIRD JUDICIAL DISTRICT AT ANCHORAGE

STA TE OF A LA SK A , D EPA R TM EN T 
OF TRA N SPO R TA TIO N  & PUBLIC FACILITIES,

Plaintiff,
vs.

D AV ID  FI. H A RTM A N ; LIND A  J. HARTM A N ; 
A M ER IC A N  EX C H A N G E PRO PERTIES, LLC; 
M U N IC IPA LITY  OF A N CH O RA G E; LA N D  TITLE 
C O M PA N Y  O F ALA SK A ; FIRST N A T IO N A L ) 
B A N K  O F A LA SK A ; and 4.435 ACRES 
(193,189 SQ. FT.), m ore or less,

D efendants.

’roject No. 54281
“C ” Street-O’Malley Road 
to Dimond Boulevard 
Parcel 24
Case No. 3 AN-03-13 875 Civil

MEMORANDUM IN SUPPORT OF  
MOTION TO DISMISS

I. INTRODUCTION.

T he narrow  issue presented to this court is w hether the State o f  A laska, Departm ent o f  

T ransportation & Public Facilities’ (“ D O T/PF”) use o f  the right-of-w ay plat procedures in 

A M C 21 .15 .1231 is sufficient to m eet the pre-condem nation prelim inary plat approval 

requirem ent explicitly m andated by AS 09.55.275. AS 09.55.275 requires pre-condemnation 

takings to be platted “ in the sam e m anner as replat petitions orig inated by private 

landow ners.”

1 See Exhibit C, attached.
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In this case, the D O T/PF has com plied only w ith  the m unicipal ordinance guiding 

right o f  w ay plats. This sets forth an abbreviated non-public procedure for obtaining replat 

approval drastically  different from the procedures and substantive requirem ents that private 

landow ners seeking  replat approval m ust m eet. The question is w hether D O T/PF must, as 

the language o f  AS 09.55.275 expressly requires, file for p relim inary plat approval under the 

sam e procedures and m eet sim ilar standards applicable to private landowners. It is ultimately 

a question o f  w hether the State should abide by local p latting  and planning policies.

A lthough this precise question has not been addressed by A laska courts before, the 

recent decision in M u n ic ip a li ty  o f  A n c h o r a g e  v. S u z u k i2 offers a helpful fram ework in which 

to exam ine this question. The analysis in S u z u k i  supports the conclusion that the procedure 

used by D O T/PF in this case does not m eet the statutory requirem ents o f  AS 09.55.275.

T he H artm ans request that this court interpret the plain m eaning o f  the legislative 

m andate set forth in AS 09.55.275 as requiring that a prelim inary plat m ust be filed by 

D O T/PF and approval received in the sam e m anner as prelim inary plats are filed and 

approved by private landowners. The H artm ans further request, based on this interpretation, 

that the Court dism iss this taking.

The project for w hich the H artm ans’ property3 has been partially taken is summarized 

in g reat detail in the D ecisional D ocum ent filed w ith the S tate’s com plaint. To sum m arize, 

this project is the third segm ent o f  C Street im provem ents that w ill extend from  O ’M alley

2 41 P.3d 147 (A laska 2002).

State v. Hartman, et at., II 3AN-03-I3875 Civil
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Road to T udor Road. This phase o f  the project extends C S treet from O ’M alley Road to 

D im ond B oulevard in areas where road im provem ents are either nonexistent or very 

rudim entary, and w ill reconstruct the in tersections at O ’M alley R oad and D im ond 

B oulevard.4

The C Street right-of-w ay takes approxim ately  4.435 acres from  the H artm ans’ 

T ract A , K ing Subdivision, A ddition No. 1, P lat No. 73-24 (“P roperty”). It will leave a 

rem ainder parcel o f  approxim ately 12.291 acres.? The Property is located generally south o f  

D im ond B oulevard and w est o f  im proved K ing Street. The taking is in fee sim ple. There is 

no dispute that the taking causes a “ boundaiy  change,” and thus is a subdivision o f  property 

for the purposes o f  AS 09.55.275 that requires replat approval.6

This condem nation takes all rights o f  access to the C S treet right-of-w ay from the 

rem ainder o f  the Property. A s a result, although the Property  earlier abutted a platted but 

unim proved street denom inated D allas Street that extended to D im ond Boulevard, after the 

taking there will be controlled (i.e., no) access along the entire w estern  boundary o f  the 

property. The property continues to have platted access along “A ” Street and East 91 st Street 

and a partial right-of-w ay along W est 88th A venue.7

II. DISCUSSION.

3 It has been designated as Parcel 24 in the project right o f  w ay map.

4 S e e  D ecisional D ocum ent at 1.

' Schedule B -i to Com plaint.

b S e e  41 P .3d at 152.

7 This is pictorially depicted on Schedule B - l,  also attached to the S ta te’s com plaint.

Stale i'. Hartman, cl at., II 3AN-03-I3S75 Civil
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A. Subdivisions Created By Takings For Roads Are Subject To Replatting 
Procedures And Should Be Acted Upon “In The Same Manner As Replat 
Petitions Originated By Private Landowners.”

AS 09.55.275 states in its entirety:

AS 09.55.275. Replat Approval.
A n agency o f  the state or m unicipality m ay not acquire property located 
w ithin a m unicipality exercising the pow ers conferred by AS 29.35.180 
or 29.35.260(c) that results in a boundary change unless the agency or 
m unicipality first obtains f n m  the m unicipal platting authority 
prelim inary approval o f  a rep lat show ing clearly  the location o f  the 
proposed public streets, easem ents, rights-of-w ay, and other taking o f 
private property. Final approval o f  replat shall be sim ilarly  obtained. 
H owever, i f  a state agency clearly  dem onstrates an overriding state 
interest, a w aiver to the approval requirem ents o f  this section m ay be 
granted by the governor. The platting authority  shall treat applications 
for replat m ade by state or local governm ental agencies in the same 
m anner as replat petitions originated by private landow ners. [Emphasis 
added]

The public policy set forth in requiring replat approval o f  subdivisions caused by State 

acquisitions is not unique to AS 09.55.275. AS 40.15.200 provides in relevant part:

Application to State and Political Subdivisions.
All subdivisions o f  land m ade by the state, its agencies, 
instrum entalities, and political subdivisions are subject to the 
provisions o f  AS 40.15.010 -- 40 .15.200 and AS 29.40.070 -- 
29.40.160, or hom e rule ordinances or regulations governing 
subdivisions, and shall com ply w ith ordinances and other local 
regulations adopted under AS 40.15.010 -- 40.15.200 and AS 29.40.070 
— 29.40.160 or form er AS 29.33.150 -  29 .33.240, or under hom e rule 
authority, in the sam e m aim er and to the sam e extent as subdivisions 
m ade bv other landow ners. [Em phasis added]

Stcite Hartman, et al., tl 3AN-03-13875 Civil
MEMORANDUM IN SUPPORT OF MOTION TO DISMISS Page 4 o f 2 1



o
and reflects the policy o f  subjecting state subdivisions to local p latting laws and procedures. 

F inally, AS 35.30.020 provides in relevant part:

Compliance With Municipal Ordinanc :s.
A  departm ent shall com ply w ith local p lanning  and zoning ordinances 
and other regulations in the sam e m anner and to the sam e extent as 
o ther landow ners.

AS 35.30.020 is part o f  a chapter generally  dealing w ith the requirem ent that S tate public 

w orks com ply w ith  local land use regulations under the sam e rules and to the sam e extent as 

o ther landow ners.

AS 09.55.275 is thus a specific statute govern ing  em inent dom ain procedures to 

require state agencies to com ply w ith local p latting  and planning  ordinances, prior to 

acquiring property.

In M u n ic ip a li ty  v. S u z u k i , the court was presented w ith the issue o f  w hether the use o f  

a right o f  w ay easem ent or a public use easem ent taking by the M unicipality  o f  A nchorage 

triggered the requirem ent o f  prelim inary plat approval under AS 09.55.275. The Suprem e 

C ourt concluded that the purposes o f  the A ct, construed broadly to achieve its aim , w ould be 

best served if  the term “boundary change” encom passed changes by right-of-w ay easem ent as 

w ell as takings o f  a fee sim ple interest. S u z u k i  does not address the issue in this case, w hich

8 T here is no substantive d ifference betw een the reference to “ boundary change” in 
AS 09.55.275 and “subdivisions” in AS 40.15.200. “ Subdivision” is defined in relevant part 
by AS 40.15.900(5)(A ) as . .  the division o f  a  tract or parcel o f  land into two or m ore lots

This statute is part of the general state statutes governing subdivisions and dedications

State v. Hartman, et at., tt 3AN-03-I3875 Civil
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is w hether the prelim inary plat approval the S tate m ust undertake should be the sam e as or 

m ore akin to that im posed upon private landow ners.

H ow ever, S u z u k i  does recite certain controlling  principles o f  law  and discusses 

legislative history o f  the A ct in a helpful way. The first p rinciple is that “ [A] grant o f  the 

pow er o f  em inent dom ain is to be strictly construed against the condem ning party and in 

favor o f  the property o w n e r . . .  .”9

The second set o f  principles guides the analysis to  em ploy in interpreting AS

09.55.275. The court construes the m eaning o f  the statute by looking at: “ ‘the m eaning o f  

the language, the legislative history, and the purpose o f  the statu te in question .’ O ur goal ‘is 

to give effect to the legislature’s intent, w ith due regard fo r the m eaning the statutory 

’anguage conveys to o thers.’” 10 In this case, the A laska Suprem e C ourt has already 

recognized that the legislative history for AS 09.55.275 is “sparse.” 11 The Court in S u z u k i  

noted that the prim ary puipose o f  the A c t’s intent is clearly  evidenced by the session law 

w hich w as entitled “AN  A C T R elating to state com pliance w ith local planning, platting and 

zoning ordinances,” and am ended AS 35 .10 .02012 as w ell as AS 09.55.275. Thus, S u z u k i

by the landow ner or by the creation o f  public access, excluding com m on carrier and public 
utility access.”

9 Id. at 150; q u o tin g  B r id g e s  v. A la s k a  H o u s in g  A u th o r i ty ,  349 P .2d 149, 154 (A laska
1959).

10 Id. (footnotes om itteu).

11 Id . at 152.

12 As quoted in S u z u k i,  41 P.3d at 152, A S 35.10.020 w as am ended to provide:

Slate v. Hartman, el at., It 3AN-03-13875 Civil
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establishes that the legislative intent behind AS 09.55.275 is that it should be read broadly

“ to achieve coordination betw een the state and local governm ents.” 13

G iven a broad construction in favor o f  the interests o f  the landowner, and '.he fact that

the pow er o f  em inen t dom ain should be construed strictly  and narrow ly against the

condem ning party, w hat is the specific m eaning and intent behind the last sentence o f  section

275? The explicit answ er is in the statute, the standards, procedures and policies applicable

to private landow ners should control:

The platting authority shall treat applications for replat m ade by state or 
local governm ental agencies in the sam e m anner as replat petitions 
originated by private landowners. [Em phasis added]

It is the H artm ans’ contention that this clear legislative m andate does not allow  the

state to seek replat approval through a procedure available only to condem ning agencies and

governm ental bodies that d iffer in m arked and significant w ays from the m anner in which

replat petitions originated by private landow ners are treated. T he actual m anner o f  how  this

replat was treated is d iscussed next in Section B. T hat section will outline the contrast

CO NSU LTA TIO N  W ITH M UN ICIPAL PLA N N IN G  COM M ISSIONS. 
B efore the construction o f  a public w orks in a m unicipality , the 
departm ent shall confer w ith the planning com m ission o f  the 
m unicipality  to determ ine that the w elfare o f  the public is properly 
protected  and its agencies and zon.ng ordinances and the local 
regulations in the sam e m anner ana  to the sam e extent as other 
landowners. H ow ever if  a state agency clearly dem onstrates an 
overriding state interest, a w aiver to the com pliance requirem ent m ay be 
granted by the governor.

13 Id. at 153.

Slate v. Hartman, el a!., tt 3AN-03-I3875 Civil
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betw een the light review  given to state right-of-w ay plats by ord inance and the intensive 

review  to w hich private landow ners are subjected, as well as the differing standards im posed.

B. A Unique Abbreviated Right O f Way Plat Procedure Is Not Consistent 
With The Requirement O f AS 09.55.275.

By letter o f  Septem ber 9, 2002, K. K im  Rice, C h ie f  R igh t o f  W ay A gent, D O T /PF

subm itted to Jerry W eaver, the P latting O fficer for the M unicipality  o f  A nchorage, one full-

size and 10 half-size plats sets for the C Street P roject “subm itted for prelim inary approval.”

The request specifically  asked:

Please schedule this project for action by the P laiting  O ffice r.14

By transm ittal o f  D ecem ber 5, 2002, the Z oning and P latting section replied that on

O ctober 14 ,2002, the P latting A uthority  acted positively on the petition w hich w as given the

file num ber “ SI 0989 Right o f  W ay A cquisition .” 1''’

The special provisions used to approve this plat as set forth in A M C 21.15.123 are not

procedures that treat state replat applications in the “sam e m anner as replat petitions

originated by private landow ners.” A M C 21.15.123, the text o f  w hich is attached in its

entirety  as Exhibit C, states explicitly  in section A:

G enerally . A  plat for a subdivision created  by a governm ent agency's 
acquisition o f  a street, railroad or trail righ t-of-w ay is subject to 
approval under this section and is not subject to any other approval 
procedure for plats under this chan ter. [Em phasis added]

14 See Exhibit A.

15 See Exhibit B.

Stale v. Hartman, at at., n 3AN-03-13875 Civil
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Essentially, A M C 21 .15 .123’s right-of-w ay acquisition plat procedure allows a plat to

be subject to only narrow  requirem ents that vary drastically  from  those required by private

landowners. First, a right-of-w ay acquisition plat is not subject to the sam e subm ission

requirem ents that private landow ners are required to subm it under T itle 2 1.16 This

com parison requires a review  o f  the interplay betw een A M C 21.15.100, w hich sets forth the

general procedures applicable to private subdivision plats, and A M C 21.15.123. M ost

notably, a private ow ner is required to have his plat application heard at a public hearing,17 to

1
subm it to a pre-application m eeting unless w aived by the platting officer, and to submit the 

extensive docum ents and studies w hich are detailed explicitly  in A M C  21.15.100 and 

21.15.110. Further, a private landow ner m ust subject itse lf to the requirem ents o f  A M C

21.85 which sets forth the general standards applicable to subdivision and subdivision 

im provem ents.19

By contrast, a right-of-w ay acquisition plat is explicitly  exem pt from chapter 21.85, 

and survey requirem ents are established by agreem ent rather than the survey requirem ents 

applicable to private landow ners.20 An exhaustive listing o f  all o f  the differences between 

the provisions o f  the right-of-w ay plat approval and those applicable to private landow ners 

w ould be m ind-num bing. H owever, it is significant that A M C  21.15.123 explicitly exem pts

16 A M C 21.15 .123 .C .1 .

17 A M C 21.15 .100 .B .2 .

18 A M C 21.15 .100 .C .

19 The text o f  A M C 21.85 is attached as Exhibit D.

Slate Hartman, el a/., U 3AN-03-13875 Civil
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D O T/PF and other acquiring agencies (including the M unicipality  itself!) from local platting 

ru les.21 This alone leads to the conclusion that follow ing A M C 21.15.123 cannot be 

sufficient to m eet the m andate that the right o f  w ay plat approval be treated in the sam e 

m anner as replat petitions by private landow ners as required by AS 09.55.275.

There are substantive differences betw een the right o f  w ay platting procedure under 

A M C 21.15.123 and the procedure applicable to everyone else under A M C  21.15.100 that 

dem onstrate that the approval under § 123 does not treat D O T/PF in the sam e m anner as 

private landowners. The first is that a public hearing is not required  prior to a right-of-w ay 

prelim inary plat approval. Public hearings have value in the context o f  land use adjudication 

both by providing a forum to bring facts to decision-m akers and forcing findings necessary to 

support decisions. The right to notice and a prior public hearing for decisions that affect the 

properly interests o f  a landow ner are basic tenets o f  procedural due process protection."-

Public hearings are m andatory  for private landow ners and, upon inform ation and 

belief, no public hearing w as held in this case.23 B ecause no public hearing was held, there 

was no notice g iven to the public and no opportunity to com m ent. A M C  21.15.005, "N otice 

o f  public hearings” requires 21 days' notice o f  a public hearing to all persons within 500 feet

20 A M C 21.15 .123.C.3

21 A M C 21.15 .123 .A.

22 S e e  C ity  o f  H o m e r  v. C a m p b e ll , 719 P.2d 683, 685 (A laska 1986)(right to a prior 
hearing prior to deprivation or infringem ent o f  property  rights; c f  G r is w o ld  v. H o m er, 34 
P.3d 1280, 1286 (A laska 2001 )(am endm ents to zoning ordinances m ay deserve greater 
scrutiny, m inor am endm ents in that case did not require resubm ission for a public hearing).
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o f  the outer boundary o f  the land subject to the replat application  and all ow ners o f  land 

subject to the application as w ell as posting on the land subject to the application. N otice, o f  

course, allow s m em bers o f  the public w ho m ay have concerns about the nature o f  the 

subdivision and the application o f  m unicipal law and/or policy  (or sim ply good planning) to 

have an opportunity  to raise their concerns d irectly  w ith  the p latting  board. Further, since 

there w as no notice o f  the m eeting, there was no actual notice o f  the tim ing o f  the approval 

w hich essentially  precludes any ability  to appeal the decision o f  the platting officer even 

though an appeal is nom inally  provided for in A M C  21.15 .123.D .4.

The significance o f  the  right o f  a hearing on this is dem onstrated  by recent platting 

review  o f  the H artm ans’ ow n application for replat approval o f  the Property. T here are 

repeated references in the subdivision file o f  the requirem ent that the State right o f  w ay be 

identified and tracted out.24 The S ta te’s right o f  way plat, by contrast, w as approved w ith 

little or no com m ent by the affected  landowners, over a year before the H artm ans’ 

application, in N ovem ber 2002, w ith substantive im pact on the H artm ans’ p latting process, 

e.g., the identification o f  additional setbacks and landscaping requirem ents.2'

Second, the decision-m aker under the right-of-w ay plat is the platting officer20 unless 

the governm ent agency requests a public hearing before the platting board. T he delegation to

23 D iscovery is still pending on this issue.

24 S e e  Exhibit E at p .43. item 13.

25 S e e  Exhibit E at 38 (O S& I IP setbacks); at 38 (Subdivision Landscaping). 

20 A M C 21 .15 .123 .d (2 ).
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the p latting officer o f  the pow er to act on the p la t aj proval is in m arked contrast to the 

authority o f  the platting board to act 011 private citizen subdivisions. A M C  21.10.020.A. 1 

grants to the platting board, not the platting officer, the pow er and duty to hear applications 

for plat approval in accordance w ith applicable law, and m ore specifically  to hear any 

applications for variances from  the revisions o f  Chapters 21.80 and 21.85 w hich set forth the 

general standards o f  subdivision approval. By contrast, D O T /PF can elude review  by this 

public board and apparently  need not apply for variances from  A M C  21.85, since it does not 

apply.

Third, this exem ption from die provisions o f  21.85, o f  course, exem pts D OT/PF from

having to com ply w ith the substantive requirem ents applicable to  all private subdivisions.

O ne notable exem ption is A M C 21.85.190 w hich requires a subdivider to provide

landscaping as required  under 21.80.340. 21.80.340 grants the pla tting  authority the

authority to require buffer or screening landscaping

. . .  to separate property from incom patible uses or structures, including 
but not lim ited to streets designated for collector o r g reater capacity on 
the official streets and highw ays plan, railroads, com m ercial or 
industrial uses. The area containing the landscaping shall be show n as 
an easem ent or dedication on the plat. The landscaping shall be 
installed before final plat approval, or its installation shall be 
guaranteed under C hapter 21.87 or by o ther perform ance guarantees 
acceptable to the authority. The landscaping shall be m aintained by the 
property ow ner 01 his designee.

In this instance, D OT/PF (and the M unicipality on its own projects) is exem pted from 

the requirem ents o f  M unicipal Code that all other landow ners m ay be required to com ply

State v, Hartman, etal., II 3AN-03-13875 Civil
MEMORANDUM IN SUPPORT OF MOTION TO DISMISS Page 12 o f 2 1



w ith, w hich is to provide for buffer landscaping next to arterial roads such as C Street. The 

effect o f  this is to im pose upon adjacent landow ners, especially  those adjoining collector or 

g reater capacity  streets such as this controlled access facility , substantial landscaping 

requirem ents w hen they develop or subdivide their properly. As a result, g reater burdens are 

im posed on private landow ners, w hich in the first instance should  have been im posed upon 

D O T /PF and the project had it com plied  w ith the policies and p rocedures applicable to all 

o ther subdivision plats.

The court should find that com pliance w ith  A M C  21.15.123 does not meet the 

requirem ents o f  A M C  21.15 .275 .27

C. The Legislature’s Use O f Right O f Way Plats In Non-Loeally-Regulated 
Jurisdictions Suggests its Intent Is That Plats Should Follow The 
Procedure Applicable To Private Landowners In Anchorage.

The leg isla tu re’s recognition  o f  right-of-w ay plats and  its failure to provide for such 

procedures for subdiv isions in locally-regulated ju risd ic tions, indicates a legislative intent 

that the right-of-w ay plat provisions o f  A M C 21.15.123 do no t m eet the requirem ents o f  AS

09.55.275. T he state legislature has sanctioned the use o f  right-of-w ay plats in areas outside 

o f  m unicipalities w here local p latting and planning pow ers are not exercised. AS 40.15.380 

sets out a procedure for record ing  a right-of-w ay plat in areas outside o f  m unicipalities that 

exerc ise  the pow er o f  land use regulation. The right-of-w ay acquisition  plat process

27 A nother im pact is the requirem ent o f  a 65-lbo t setback from the centerline o f  the 
new  road. S e e  A M C  21.45.140. This affects all o f  the proposed im provem ents along the 
road.
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essentially  is sim ilar to the process set forth in A M C 21.15.123, except the com m issioner o f  

the D epartm ent o f  N atural Resources acts as the decision-m aker on the right-of-w ay 

acquisition  p la t.28 It deals prim arily w ith recording inform ation regarding road location, 

survey data, and project inform ation. The fact that the legislature provided for this procedure 

in unorganized areas in the sam e chapter w here it explicitly  required  that the State follow  

procedures applicable to private landow ners in areas subject to m unicipal platting and 

planning regulation provides a clear legislative intent that the abbreviated right-of-w ay plat 

procedure used by the M unicipality  o f  A nchorage is not an allow able substitute for the 

p rocedures applicable to private landowners. T he doctrine o f  “e.\-pressio a n iu s  e s t  e x c lu s io

28 AS 40.15.380. Applicability to Governmental Bodies; Right-of- 
Way Acquisition Plats.
(c) A right-of-w ay acquisition plat m ust contain  the

(1) location and nam e o f  the acquisition project;

(2) approxim ate tim etable for the acquisition and  construction;

(3) dim ensions and area o f  the proposed tract, parcel, or parcels to be 
acquired  and the rem ainder o f  the parcel or parcels;

(4) nam e o f  the record ow ner or ow ners o f  the subject parcels;

(5) signature and seal o f  the surveyor preparing the plat.

(d) The com m issioner shall review  each righ t-of-w ay acquisition plat 
for com pliance with this section. I f  the plat does not m eet the 
requirem ents o f  this section, it shall be returned to the subm itting 
agency w ith an explanation o f  the deficiencies. A plat for w hich the 
com m issioner's approval is required under AS 40.15.305 m ay not be 
recorded under AS 40.17 without the com m issioner's approval endorsed 
on the plat.

(e) A fter approval by the com m issioner, the original plat shall be filed 
w ith the appropriate district recorder w ithin 30 days by the subm itting 
agency.

State i’. Hartman, eta l., II 3AN-03-I3875 Civil
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a l te r iu s ” m andates that the legislature’s specific directive tha t the State m ust follow the 

replat p rocedures applicable to private landow ners in areas subject to m unicipal control 

dictates that any other alternative, such as utilizing the procedure available in unorganized 

areas, sim ply  is not an option and w ould be contrary to statu tory  construction principles.29

A dditionally , there is som e legislative h isto iy  that the State has read, on one occasion, 

that AS 09.55.275 im posed the requirem ent to follow  local platting procedures applicable to 

landow ners. The transm ittal letter from G overnor Jay H am m ond for C hapter 97 SLA  1975 

(w hich enacted the current AS 09.55.275) raised the concern that the requirem ent o f  

prelim inary plat approval and final plat approval could require the signature o f  affected 

landow ners on a plat for its validity. Typically  a plat is signed by all affected landowners 

including lenders and those who have an interest in the  land prior to its recordation. 

G overnor H am m ond, in his transm itted letter noted that “ [t]he D epartm ent o f  Law has not 

been able to determ ine precisely how  the com pliance requirem ents o f  SB 125 will be 

im plem ented, and so has been unable to clarify  the potential problem s raised by the

D epartm ent o f  H ig h w a y s  ”30 At passage, then, the D O T /P F ’s predecessor agency was

concerned about the com plexities im posed by follow ing local p latting procedures.

It is an ticipated that D OT/PF w ill again raise any num ber o f  practical problem s w ith 

follow ing the requirem ent o f  § 275. The need for a signature o f  landow ners on the plat,

S e e  E l l in g s ta d  v. S ta te , D ep t, o f  N a tu r a l  R e s o u r c e s ,  979 P.2d 1000 (A laska 
1999)(“expressio  unius est exclusio alterius” doctrine holds that the expression o f  one thing 
m eans the exclusion o f  others).

State v. Hartman, ct a t, tl 3AN-03-I3875 Civil
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how ever, is one easily dispensed w ith, given the fact that the com plaint for em inent dom ain 

nam es all necessary parties and further any acquisition  w ithout the use o f  em inent dom ain 

requires signoffs by all affected parties. Only a final plat requires signatures; the issue here 

is the subm ission to the planning process prior to a taking and approval o f  a prelim inary plat, 

w hich does not require signatures. H owever, it is no t necessaty  for the H artm ans to answ er 

or assuage the concerns o f  the D epartm ent as to the potential difficulties caused by following 

the c lear m andate o f  the law. T he D epartm ent has access to the legislature, rule-m aking 

authority, and other resources to address these issues, including the governor’s w aiver o f  the 

requirem ent. W hat it should not be allow ed to do is to circum vent the intent o f  AS

09.55.275 entirely  by using a special procedure not availab le to private landow ners, and in 

the process avoid the substantive burdens im posed upon its neighbors in the new  

“subdivisions” or roads, and im pact private property rights w ithou t a prior hearing.

30 S e e  Exhibit F.
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D. The Appropriate Remedy For Noncompliance With AS 09.55.275 Is 
Dismissal.

T he language o f  AS 09.55.275 clearly predicates the right to acquire property upon 

proper com pliance w ith prelim inary plat approval. It states explicitly  “an agency o f  the state 

. . . may not acquire property . . . unless the agency . . . first obtains from  the municipal 

p latting authority prelim inary approval o f  replat clearly show ing the location o f  the proposed 

streets, easem ents, rights-of-w ay, and other takings o f  private property .” This is a clear 

condition precedent to the validity o f  the S tate’s action as a statutory predicate to the exercise 

o f  em inent dom ain. As such, the appropriate rem edy is to dism iss the action until the State 

has com plied. D ismissal o f  a law suit w hen a condem ning agency fails to m eet its statutory 

obligations is a recognized rem edy. S e e  S ta te  v. 2 .0 7 2  A c r e s 31.

The court should construe the requirem ents o f  section 275 as m andatory, not 

directoiy. The operative sentence stales that the platting authority “shall” treat applications in 

the sam e m anner as private landow ner’s replat petitions. “Shall” generally  denotes a 

m andatory intent unless the context indicates o therw ise.32 The court has articulated three 

factors for construing a statute as directoiy rather than m andatory:

(1) that the statutory w ording w as affirm ative rather than prohibitive;

(2) that the legislative intent was to create “guidelines for the orderly 
conduct o f  public business; and

(3) that serious practical consequences w ould follow  from  a finding that

31 652 P .2d 4 6 5 ,4 6 9  (A laska 1982)(stale\s failure to establish authority and necessity 
for its taking justifies  dism issal o f  the action w ithout prejudice).

32 F o w le r  v. C ity  o f  A n c h o ra g e , 583 P.2d 817, 820 (A laska 1978).
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the statu te was m andatory .”33 

H ere, the earlier use o f  the w ords “ first ob tains” is m ore p roh ib itive than affirm ative. 

“P roh ib itive” as used in R y m a n  refers to negative w ords. T he case cited by the court in 

R y m a n , A n a c o n d a  Co. v. D e p t, o f  R e v e n u e ? '  construed the term  “ not o therw ise” as negative 

in the context o f  an assessm ent. A lthough “ first obtains” m ay not be as negative as “not 

o therw ise” it is a clear legislative expression o f  w hat should  occur first before land 

acquisition  -  a p roper replat approval. Further, not each test set forth in R y m a n  m ust be met 

to determ ine the requirem ent is m andatory .3”

Second, the intent here goes well beyond creating  an “ orderly conduct o f  public 

business.” T here is in fact a substantive puolic policy  served by requ iring  D O T/PF to first 

engage in the sam e public process private landow ners are subject to before taking land; that 

process m ay very well shape and affect the decision to take land or alter details o f  that 

taking. O ur courts have on several occasions, w hen in terpreting statu to iy  requirem ents for 

planning functions, required that the p lanning  precedes, as a m andatory  m atter, the actual

33 L a z y  M o u n ta in  L a n d  C lu b  v. M a ta n u s k a -S u s itn a  B o r o u g h  B o a r d  o f  A d ju s tm e n t a n d  
A p p e a ls , 904 P.2d 373, 379 n.21 (A laska 1995) c i t in g  C ity  o fY a k u ta t  v. R y m a n , 654 P.2d 
785, 789-91 (A laska 1982).

34 R y m a n , 654 P.2d at 789.

35 5 6 5 P.2d 1084, 1088 (Or. 1977).

36 In L a z y  M o u n ta in , s u p r a , at 379 n.21 the court found the C om prehensive Plan 
requirem ent to be a m andatory requirem ent even though the statu tory  language w as not 
negative.
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Finally, the reclassification o f  a portion o f  the H artm ans’ properly, here done in 

O ctober 2002, w ithout a procedure to provide notice to them , w ithout a public hearing, is a 

due process violation and cannot be cured by an after-the-fact hearing .38

D ism issing the action w ill have the effect o f  avoiding a due process violation. The 

question rem ains w hether there w ill be serious potential im pacts from  the interpretation that 

this process is m andatory. A lthough D O T /PF m ay claim  such im pacts in this case, it had 

over a year to follow  the proper procedure, as this m atter was b rought to its attention in 

another m atter long before this taking.39 If  it is not m ade m andatory, there w ill continue to 

be an incentive to  file first and beg forgiveness later, to the derogation o f  the planning 

process and the rights o f  affected landow ners. T here is no good reason that a proper 

application cannot be tim ely m ade on projects to fulfill the goals set by AS 09.55.275.

For these reasons the requirem ent should be held to be m andatory.

Even i f  the court finds the statute to be directory, the court w ill have to find w hether

1 *7
decisions affecting land.

37 S e e  L a z y  M o u n ta in , s u p r a  at 379 (AS 29.40.030(b) requires m unicipalities to adopt 
a com prehensive p lan  prior to zoning regulations); A la s k a  S u r v iv a l  v. S ta te , D N R , 723 P.2d 
1281, 1290 (A laska 1986)(failure to adopt a regional plan is a serious procedural violation 
that “m ay w ell have affected the agency’s disposal decision” ).

38 H o m e r  v. C a m p b e l l , !  19 P.2d 683, 686 (A laska 1986).

39 S e e  E xhibit G, letter dated N ovem ber 14, 2002 from D on M cC lintock to Jerry 
W eaver and copied to Jam es E. Cantor, C h ie f o f  T ransportation Section at the State 
D epartm ent o f  Law.
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there w as substantial com pliance w ith the statute.40 T he burden is on the State to 

dem onstrate substantial com pliance here.41 For the reasons stated in Part B, the Hartmans do 

not believe the State can show  substantial com pliance.

For these reasons the H artm ans request that the S tate’s case be dism issed.

III. HEARING STATUS.

A laska Rule o f  Civil Procedure 72(h)(2) sets up an expedited  proceeding for hearing 

issues on authority  and necessity  and possession. The court contem olates that either party 

has the right to request a hearing. Because o f  the expedited  nature o f  the m atter, key 

w itnesses have not yet been deposed. It is anticipated  that those depositions will be 

concluded prior to tim e for a hearing. The H artm ans reserve the right to subm it additional 

evidence gleaned from  the depositions into the record and at the hearing.

IV. CONCLUSION.

The case should be dism issed w ithout prejudice to refile a lte r  a subdivision plat is

filed.

ASH BURN & M A SO N, P.C.
A ttorneys for D efendants D avid H. Hartm an 

and Linda J. H artm an

By: ________________________________________
D onald W. M cC lintock 
A laska Bar N o. 8108061

40 C ity  o f  Y a ku ta t v. R y m a n ,  654 P.2d 785, 791 (A laska 1982).
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D ani R. C rosby 
A laska B ar N o. 9809041

I ce r t i fy  that a  co p y  o f  the  fo reg o ing  w a s . h a n d  d e l i v e r e d . f a x e d . m a i le d  on th e

P e te r  Putz ier ,  A ss is ta n t  A t to rn e y  G e n e ra l  
D im o n d  C o u r th o u s e  
P .O . B o x  1 10300  

J u n e a u ,  A K  99811

S h a ro n  K. Ell iott
A m e r ic a n  E x c h a n g e  Proper ties ,  L L C  
4 7 3 0  B u s in e s s  P a rk  B lvd . ,  I I -14 

A n c h o ra g e ,  A K  99 5 0 3

M ic h a e l  A. M ar t in  
F irst N a t io n a l  B a n k  A la sk a  
101 W e s t  36 th  A v e n u e ,  Su ite  305  

A n c h o ra g e ,  A K  9 9 5 0 3

C. J a m e s  M a th is  
M u n ic ipa l i ty  o f  A n c h o ra g e  

P .O . B o x  19 66 50  
A n c h o ra g e ,  A K  9 9 5 19 -6 6 5 0

A S H B U R N  &  M A S O N ,  P.C.

C E R T I F I C A T E  O F  S E R V IC E

By________________________
D.J. L i l ley -B lo o m
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IN TH E SU PER IO R  CO U RT FO R  T H E  STA TE O F ALASKA. 

TH IRD  JU D ICIA L D IST R IC T A T  A N C H O R A G E

STA TE OF A LA SK A , D E PA R T M E N T  OF ) 
TR A N SPO R TA TIO N  & PUBLIC FA C ILITIES, )

Plaintiff, )

vs. )

D AV ID  H. H A RTM A N ; LINDA J. H A RTM A N ; ) 
A M E R IC A N  EX C H A N G E PRO PERTIES, LLC; ) 
M U N IC IPA LITY  O F A N C H O R A G E; LA N D  ) 
T ITL E C O M PA N Y  OF A LA SK A ; FIRST )
N A TIO N A L BA NK  OF A LA SK A ; and 4.435 )
A CRES (193,189 Sq. Ft.) m ore o r less, )

Defendants. )

THE HARTM ANS’ REPLY TO  
THE STATE OF ALASKA’S 
OPPOSITION TO THEIR  
MOTION TO DISMISS

Project No. MGE-0527(14)/ 
54281, Parcel No. 24 
“C” Street-O’Malley Road to 
Dimond Boulevard

Case No.: 3A N -03-13875 Civil

The H artm ans request that this court require the D epartm ent o f  T ransportation and 

Public Facilities (“ D O T” ) to follow  the clear language o f  A S 09.55.275 and AS

40.15.200, w hich require the Stale to follow a  prelim inary plat procedure that is “ in the 

sam e m anner and to the sam e extent as subdivisions m ade by other landow ners,” 1 prior to 

filing its D eclaration o f  T aking .2 In opposition, the State urges this court to disregard the 

plain m eaning o f  AS 09.55.275 and AS 40.15.200 and excuse the S ta te ’s noncom pliance 

because the process it followed substantially  m et the purpose o f  the statu te and is the one

1 AS 40.15.200.

2 AS 09.55.275.
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required  by the M unicipality  o f  A nchorage (“ M O A ”). This court should not accept these 

p o s t  h o c  rationalizations for the follow ing reasons:

(1) T he H artm ans have a constitu tionally  pro tected  property interest not to 

have their property  subdivided w ithout actual notice and  an opportunity  to com m ent at a 

pre-deprivation hearing.

(2) The process follow ed by the State failed to give actual notice to the 

H artm ans o f  the S ta te’s prelim inary  plat application and the opportunity  to com m ent. 

This defect v iolates the H artm ans’ due process rights to adequate notice and the 

opportunity  to participate at a pre-deprivation hearing. This constitu tional violation voids 

the plat approval under A M C  21.15.123 regardless o f  w hether its procedures m eet the 

intent o f  A S 09.55.275 and A S 40.15.200.

(3) T he State follow s a different process for subdivisions for roads than the 

process it follow s for subdiv isions for buildings. H ow ever, the sam e standards in AS

09.55.275 and AS 40.15.200 apply to both types o f  subdivisions.

(4) T he right-of-w ay plat procedure is not sim ilar to the short plat criteria that 

individuals can use and, for that reason, the right-of-w ay plat procedure does not m eet the 

m andate o f  AS 09.55.275 and AS 40.15.200.

(5) T he process follow ed by the State failed to perm it review  by the 

independent public body, the platting board, that is charged with the adm inistration o f  

p latting  decisions and D O T ’s self-contro lled  adm inistration  o f  its Environm ental Impact

State v. Hartman, eta!.', Case No.: 3AN-03-I3875 C ivil
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Statem ent and D esign S tudy R eport process cannot substitu te  for the rev iew  by the 

p latting  board in a m anner that m eets AS 09.55.275 and A S 40.15.200.

(6) The M O A  is a parly  to the case and is required  to  fo llow  the court’s order, 

should the court find the procedures used in this case under A M C  21.15.123 to be either 

constitutionally  o r statutorily defective. Further, the State did not avail itse lf  o f  

procedural steps allow ed by A M C  21.15.123 that w ould  have provided the H artm ans 

with actual no t' .e and a chance to participate at a hearing. D O T ’s failure to m eet 

statutory or constitu tional standards should not be excused  w hen it failed to do w hat it 

had the pow er to do to m eet the law.

Further, the rem edies suggested  by the State should be rejected  because they are 

substantively w rong for the reasons stated above, and  for the fo llow ing reasons:

A. The S late should  not ask  this court to  excuse its noncom pliance w ith 

state law  w hen the executive branch through the g o v ern o r’s office has the pow er 

to exem pt this oroject from  the application o f  A S 09.55.275, and thus m oot any 

claim  o f  delay to the project.

B. A fter-the-fact hearings do not cure procedural due process 

violations.

C. D ism issal is consistent with the m andatory  requirem ents o f  AS 

09.55.275; it is a condition precedent to the exercise o f  the pow er o f  em inent 

dom ain.
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Even if  the court chooses to grant the H artm ans’ m otion, bu t stay  the order, such 

stay m ust be short lived or include substantial pro tections to the H artm ans’ interest as 

their property interest w ill be com prom ised pending the re-subm ittal o f  the plat 

application.

These points will be discussed in depth below . H ow ever, d iscoveiy  has 

illum inated certain  historical facts w hich bear on the d iscussion  that should  be outlined 

first.

I. HISTORY OF DOT COMPLIANCE WITH AS 09.55.275.

It is undisputed that before the M O A  adopted A M C  21.15 .123, the State did not in 

any w ay com ply w ith AS 09.55.2753 on its road pro jects.4

J AS 09.55.275 was passed in 1975. S e e  g e n e r a lly  M u n ic ip a l i ty  o f  A n c h o r a g e  v. 
S u zu k i,  41 P.3d 147, 152-53 (A laska 2002). A M C 21.15.123 w as enacted in 1983 by AO 
No. 83-180.

4 As Jim  Sharp, R.O.W . Engineering Supervisor, the D O T  official in charge o f  
seeking prelim inary plat approval, testified:

Q A nd to your know ledge, did L avem  B uller [his predecessor]
ever indicate that there w as a tim e w hen the D epartm ent did 
not subm it for a prelim inary  right-of-w ay pla t approvals in 
organized m unicipalities?

A I know  that there was a tim e, prior to the platting
requirem ents developing to w here they are today, that the 
D epartm ent did not subm it plans.

Sharp depo. at 15,11.4-10.

M r. W eaver, the P latting O fficer for the M O A  for m ore than tw enty years, 
concurred w ith this as well.

Q Okay. Prior to the passage o f  Section 123, how  w ere these
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The drafting o f  a right-of-w ay plat p rocedure by ordinance, A M C  21.15.123, was 

initiated by the M O A  “ in cooperation w ith the D epartm ent o f  T ransporta tion .”5 A fter it 

w as passed, the D O T  started com plying w ith  the o rd inance.6 T he M O A  initiated the 

ordinance to address problem s w ith rem nant parcels that did not com ply w ith  code as to 

lot size and access, and to enforce survey standards.7

sorts o f  subdivisions processed?
A Procedurally , w hat the D epartm ent o f  T ransporta tion  d id  was

record a draw ing after the conclusion  o f  th e ir project, after 
they had acquired property, constructed  the facility, and did 
their final survey w ork. A nd there m ay have been some 
adm inisterial (sic) things that they had to do w ith the -  if, you 
know , Federal H ighw ay A dm inistration  — but once it was 
pretty w ell com plete, they recorded a  docum ent that show ed 
the property, the project, the parcel takings, ju s t show ed the 
project as they finished it.

Q A nd in that process w ere the draw ings ever subm itted  to the
M unicipality  for its review  or com m ent?

A Not for platting purposes.
W eaver depo. at 8, 1.16 through 9,1.5.
5 W eaver depo at 7,11.19-23.

6 W eaver depo. at 21,11.5-10.
Q A nd is it fair to say that one o f  the goals is also to ensure that

properties m eet certain m inim um  criteria?
A There are criteria that go hand-in-hand w ith  the subdivision

process, th a t’s correct.
Q Okay.
A In addition to the survey standards w hich  are  21.80 and 85.
Q A nd those m inim um  criteria , I th ink you m entioned lot size

w ould be one. O ther ones w ould  be perhaps setbacks, access, 
those are all things that w ould  be rev iew ed as part o f  the 
general platting process?

A  The lot sizes -- lot size, access, those are criteria  that w e would
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U nder A M C  21.15.123, no m ailed notice o f  the hearing w as provided by D O T or 

the M O A  to the landow ners w hose property is being subdivided; nor is notice sent o f  the

• t o
approval o f  the prelim inary plat and the right to object or appeal its approval. No actual 

hearing is held unless requested by DOT; it is sim ply a desk review .9 N o check is m ade 

to ensure D O T  has proper title to the property being platted through a  certificate o f  plat, 

unlike a conventional plat application .10 As a result, no m ailed notice w as ever delivered 

to the H artm ans o f  the pending plat application. It is notable, g iven the lack o f  actual 

notice to the H artm ans o f  the S tate’s replat o f  their property, that the State w as well 

aw are o f  how  to contact them. During this tim e and even before D OT applied for its 

prelim inary  plat approval in Septem ber o f  2002, D O T appraisers w ere already in contact 

w ith M r. H artm an .11 It is perhaps not surprising given the lack o f  effective notice under 

this procedure, that during the 20 years Mr. W eaver has served as platting officer, the 

M OA  has never held a public hearing on a right-of-w ay plat app lica tion .12

A s will be developed below, the S ta te’s use o f  A M C  21.15.123 so as to not 

provide for effective actual notice to individuals w hose property  is being subdivided

evaluate.
W eaver depo. at 11,11.4-16.
8 Sharp depo. at 22,11.7-11; W eaver depo. at 23,11.3-6; 25,11.17-24; 42.11.1-11.
9 W eaver depo. at 28,11.12-20; 42,11.5-9.
10 W eaver depo. at 44,11.3-16.
11 S e e  Exhibit I attached.
12 W eaver depo. at 21,1.23 through 22,1.6.
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ensures that the S tate’s prelim inary plat application does not face scrutiny by either the 

public or the P latting Board.

II. DISCUSSION.

A. The Process Followed By The State Using AMC 21.15.123 Fails To 
Give Effective And Actual Notice To The Affected Landowners.

1. No Actual Notice Was Given To Affected Landowners.

A M C 21.15.123 allow s fo r public hearing before the platting board in tw o 

instances: if  D O T requests one, o r if  the platting o ffice r’s desk approval is tim ely 

appea led .13 The practice o f  D O T w ith respect to the C Street Extension project not to 

request a public hearing  is not unusual; W eaver acknow ledged that a public hearing has 

not been held  under A M C 21.15.123 for over 20 y ears .14

In this instance, DO T did not request a hearing .15 D OT did not give any notice to 

affected  landow ners o f  the plat approval.10 The notice w as published once in the 

A nchorage C hronicle three w eeks before the M unicipality ’s dec isio n .17 The new spaper 

prin t notice itse lf is inaccurate and brief; the notice appears as Exhibit A to Jerry 

W eaver’s affidavit subm itted  by the State. P roo f o f  publication w as not even kept in the

13 A M C 2 1 .1 5 .1 2 3 .D .2 an d  D.4.

14 W eaver depo. at 21.1.23 to 22,1.6.
15 Sharp  depo. at 34,11.4-6.
16 Sharp depo. at 22,11.7-11.
17 W eaver depo. at 28,11.3-11.
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right-of-w ay plat file .18 T he notice states it is a short plat notice under A M C  21.15.125, 

not a right-of-w ay plat. N o detail is given other than  the plat file (“ S 109891”), 

identification o f  the petitioner (“ State o f  A laska D .O .T .”), and the request (“R oad 

Im provem ents for D im ond Blvd. to O ’M alley R oad along “C ” St.” ). N o inform ation is 

given as to affected property  ow ners, num ber o f  lots subdiv ided , and no com m unity 

council w as notified  (“ unknow n” w as noted on the notice).

The S tate did not notify any individual landow ner about the pending prelim inary 

plat or its app roval.19 A letter w as in fact subm itted  to M r. W eaver on another parcel 

dated N ovem ber 14, 2002, com plaining about the im pact o f  the pro ject on access.20 Even 

this N ovem ber 14, 2002, letter w ent unansw ered even though it w as sent after the 

retroactive approval date o f  O ctober 14, 2002, and only a few w eeks before the 

D ecem ber 5, 2002 w ritten  notice o f  approval.21 T he process in A M C  21.15.123 is clearly 

not designed for effective notice, a defect com pounded by D O T ’s failure to send its ow n 

notice or trigger the provision o f  A M C 21.15.123 to provide for public hearing.

2 Due Process Requires Effective N otice By M ai line To A ffected 
L andow ners.

The applicable due process standard articulated by the A laska Suprem e Court is:

18 S e e  the R ight-of-W ay file, attached as Exhibit C to W eaver deposition: W eaver 
depo. at 27,11.18-21.

19 Sharp depo. at 22.11.2-11; W eaver depo. at 25,11.17-24.

20 S e e  Sharp depo. at 34.1.7 through 35,1.23; W eaver depo. at 35,11.9-19.

21 Id.
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For due process to be im plicated, there m ust be a deprivation o f  a 
liberty or property interest sufficient to w arrant constitutional 
protection. O nce such an interest is established, the procedural 
safeguards required are determ ined by a balancing  o f  the private and 
public interest in v o lv ed ."

(a) The H artm ans have a protected property interest in notice o f  a 
prelim inary plat that subdivides their property .

'I’he State does not directly suggest that the H artm ans lack a property  interest in 

their property that can be adversely affected by the Stale p la t application. In Horn v. 

County o f  Ventura?' the court held that prelim inary  subdiv ision  proceedings are 

adjudicative in nature and subject to due process protection. There, the court found that a 

landow ner had a property interest in an adjacent subdivision plat because it could affect 

his access to public streets and increase congestion and a ir pollu tion.2'1

Here, the H artm ans have a protected properly interest m uch m ore tangible than 

presented in Horn because the S tate is subdividing their p roperty . The subdivision 

approval is final if  not appealed.25 The requirem ent for final plat recording involves only 

the agreem ent o f  the M OA  and DOT; there is no provision for landow ners’ consent o r

22 Gates v. City ofTenakee Springs, 822 P .2d 455, 461-62 (A laska 1992)(cilations 
om itted).

23 596 P.2d 1134, 1139 (Cal. 1979).
2-1 Id. at 1139. See also, Dulaney v. Oklahoma State Dept, o f  Health, 868 P.2d 

676, 680-82 (O kla. 1993)(subsurface m ineral rights ho lder and neighbors have a due 
process right o f  notice o f  approval o f  a landfill perm it).

25 A M C 21.15 .123 .D .4 .
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signature.20 A ccess, like in H o r n ,  has been affected  because the p rio r D allas Street 

platted right-of-w ay w ill now  be controlled  access (i.e., no d irect access ) once “C ” Street 

is bu ilt.27

T he H artm ans’ ow n subsequent subdivision o f  the ir p roperty  has been im pacted by 

the “ C ” S treet taking. The H artm ans’ condition o f  approval #11 required  as a condition 

o f  recording the ir final plat:

C oordinating  w ith the A laska D epartm ent o f  T ransporta tion  and 
Public Facilities (A D O T) to verily  that the exact configuration  o f  the 
“ C ” Street -  W est 92nd A venue righ t-of-w ay acqu isition  tract is 
accurately  show n on the final p lat.28

Thus, for m any reasons, the H artm ans have a protected property  interest in a plat that 

subdivides the ir property  sufficient to trigger due process p ro tec tion .29

In response, the S tate incorrectly recharacterizes the H artm ans’ request for notice 

and hearing as a p re-condem nation  hearing.30 From  this, they draw  the legal conclusion 

that no pre-condem nation  hearing is required. B esides suffering  from  a logical flaw, the 

S ta te ’s position  is not a proper characterization as the p relim inary  plat application 

precedes condem nation, is statu torily  required, and in no w ay obligates the D epartm ent to

26 A M C  2 1 .1 5 .123 .D and E.
27 Sharp depo. at 23,1.1 through 24,1.6.
28 S e e  E xhibit A to W eaver depo., A ttachm ent I I hereto.
29 W eaver d iscusses the conditions o f  p la t approval on the H artm ans’ property that 

could w ell be im plicated by the S ta te’s action, such as provision for a drainage easem ent. 
W eaver depo. at 48-50.

30 S e e  O pposition  at 34-35.
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follow  through on its action by filing a taking. Here, the prelim inary  plat approval 

occurred in O ctober 2002. preceding this condem nation action by 14 m onths. I f  the 

project w as delayed, or the taking not com m enced, the im pact could be o f  even g reater 

duration. D uring this period o f  time, the H artm ans’ ability  to subdivide the ir ow n 

property  has defin itely  been im pacted by the pendency o f  the p relim inary  plat approval. 

Further, M u n ic ip a l i ty  o f  A n c h o r a g e  v. S u z u k i31 has already estab lished  that com pliance 

w ith  AS 09.55.275 is a lim itation on the pow er o f  em inent dom ain and a prerequisite  to 

the exercise o f  that pow er. Thus, although other ju risd ic tions m ay not m andate a hearing 

on the subdiv ision  plat before filing em inent dom ain proceedings, AS 09.55.275 does so 

by its explicit language. A t a m inim um , the H artm ans w ere entitled  to effective actual 

notice to allow  them to participate in w hatever lim ited hearing A M C 21.15.123 provided,

(b) Published N otice W as Insufficien t.

'fh e  H artm ans discussed C ity  o f  H o m e r  v. C a m p b e ll32 in their opening brief. In 

that case, the court found that procedural due process requires effective notice o f  

proposed public hearings that revoking contract zoning rights the C am pbells had earlier 

been granted. A lthough the C am pbells w ere on notice o f  the threat o f  term ination by a 

letter from the City, and the possibility o f  future action by the C ity, the court held they

31 41 P.3d 147 (A laska 2002).
32 719 P.2d 683 (A laska 1986).
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w ere entitled to be notified o f  the actual hearings that revoked the ir contract zoning .33 

The court explicitly  rejected the contention that an after-the-fact hearing w as sufficient to 

cure the due process violation.34

The standard for the type o f  notice to be given is w hether it is “notice reasonably 

calculated, under all the circum stances, to inform  interested parties o f  action affecting 

the ir property  righ ts.”35 In C alifornia, it is well settled that affected  property  ow ners are 

entitled  to reasonable notice and an opportunity to be heard before approval o f  a 

prelim inary subdivision plat occurs.36

In Wickersham v. C.F.E.C.31 the court held that the failure o f  the C .F.E.C . to give 

actual mail notice to potential perm it applicants o f  perm it application deadlines was 

constitu tionally  inadequate. In Ogle v. Salainatof Native Association, Inc. , J,S U.S. D istrict 

C ourt J. S ingleton noted that “ [njotice by mail or som e o ther m eans to ensure actual 

notice is a m inim um  constitutional precondition to a proceeding w hich w ill adversely

33 Id  at 686.
34 Id  at 686-87. The S tate’s distinction betw een zoning or p latting m atters is 

frivolous. The test is w hether a protected property interest has been affected.

35 Id. (citations om itted).
36 See Van’t Rood v. County o f  Santa Clara, 6 Cal. Rptr. 3d 746, 763 (Cal. Ct. 

App. 2003)(“w henever approval o f  a tentative subdivision m ap will constitute a 
substantial or significant deprivation o f  the property rights o f  o ther landow ners, the 
affected  persons are entitled to a reasonable notice and an opportunity to be heard before 
the approval occurs.” quoting Horn v. County o f  Ventura, 596 P.2d 1134 (Cal. 1979)).

37 680 P.2d 1135, 1147 (A laska 1984).
38 906 F.Supp. 1321 (A laska 1995).
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affect the liberty or property in terest 01 any party, i f  the p arty ’s nam e and address are 

reasonably ascertainable.”39 Here, there is no question the State had the H artm ans’ 

address to notify  them  o f  the prelim inary p la t application  because the State was already 

actively  corresponding w ith  them  on other m atters.40 Further, the prelim inary plat 

application  required  the State to list all property ow ners by p a rc e l41

Thus, virtually  no effort w as required  by D O T  to advise affected  individuals o f  the 

pendency o f  the p la t application or to provide it to the M O A  w ith  a request to provide 

actual m ail notice o f  the prelim inary  plat p rocedure. N oth ing  prevented D O T from  

giving actual m ail notice itse lf  o f  the p relim inary  pla t application to the affected 

landow ners. A M C 21 .15 .123’s failure to require  actual m ail notice m akes it a 

constitu tionally  deficient procedure and cannot p rov ide refuge to D O T to avoid the 

requirem ents o f  both state and federal due p rocess.42 Further, d iscussed below, D O T 

alw ays had the pow er to request a public hearing under A M C  21.15.123.D .2  and thus 

trigger actual mail notice to all affected landow ners.

39 Id. at 1330, citing Mennonite Bd. o f  Missions v. Adams, 462 U.S. 791, 800 
(1983).

40 The H artm ans iiad been contacted by an appraiser from  D O T to value the future 
taking several m onths before the prelim inary plat application  decision date o f  O ctober 14, 
2002. See le tter dated A ugust 26, 2002, m arked as E xhib it I.

41 A M C  21.15.123.13.4.
42 See also America)} Od Corp. v. City o f  Chicago, 33! N .E .2d 67 (111. App. 1975) 

(in rezoning m atters, w here nam e and addresses are actually  know n to a governm ent 
entity, due process m andates actual notice to the affected  parties).

Stale v. Hartman, el al.; Case No.: 3AN-03-13875 Civil
IIARTMANS ’ REPLY TO THE STATE’S OPPOSITION TO MOTION TO DISMISS Page 13 o f 36



(c) O ther Public H earings A nd Planning D ocum ents Do Not 
Substitute For Actual N otice .

DOT, in support o f  its substantial com pliance argum ent, details the planning 

process that took place in 1999 and 2001 and argues that it is a substitute for the hearing  

required  by A M C  21.55.275. A s w ill be detailed in Section 5, these hearings are not the 

sam e as p latting board review  and do not m eet the intent o f  either AS 09.55.275 or AS

40.15.200. Further, they do not satisfy the due process requirem ent o f  adequate actual 

notice and the right to participate in a  pre-deprivation  hearing  itself. The court in H o r n  v. 

C o u n ty  o f  V e n tu r a 13 dispensed w ith a sim ilar argum ent. There, the county claim ed that 

H orn ’s failure to participate in the Environm ental Q uality  A ct proceedings barred a 

com plaint o f  no notice o f  the plat proceedings. As the court noted, sim ilar to the 

E nvironm ental Im pact S tatem ent and D esign Study R eport proceedings discussed in 

Section 5, the purpose for those proceedings arc different. It does not focus on the 

“ individual concerns o f  particular landow ners” but rather it focuses on the “general 

assessm ent o f  effects . . .  on private property and the quality  o f  life. . . N otice by 

posting and only to the individuals w ho requested notice was rejected  as inadequate:

Those persons significantly  affected by a proposed subdivision 
cannot reasonably be expected to p lace them selves on a m ailing list 
or “ haunt” county offices on the off-hand chance that a pending 
challenge to those interests will thereby be revealed. O ther form s o f  
notice appear better calculated to apprise d irectly  affected persons o f

43 596 P.2d 1134 (Cal. 1979).

44 Icl. at 1140.
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For these reasons, the case should be dism issed because the H artm ans did not

have adequate notice o f  a pre-deprivation hearing as required by due process and w ere

denied such a hearing as a result. This constitutional defect alone is sufficien t to

invalidate the approval o f  the right o f  w ay plat and d ism iss this case for non-com pliance

w ith A M C 21.55.275.

3. The S tate’s Interpretation o f  AS 09.55.275 and AS 40.15.200 
Requirem ents as C reating A D ouble S tandard For Road 
Subdivisions And O ther State Subdivisions Is A D istinction That Is 
Not Supported Bv State S tatu te.

The State argues that the M O A  should be free to craft its ow n procedures to 

com ply w ith AS 09.55.275 and 40.15.200. H ow ever, neither AS 09.55.275 nor AS 

40.15.200 are restricted to governm ent subdivisions created by road project takings. 

T hey instead refer genetica lly  to “all subdiv isions” or “ applications for replat by 

governm ent en tities.” As Jerry W eaver testified, all governm ental non-right-of-w ay 

takings are in fact subject to the sam e “conventional hearing  before the P latting B oard” as 

any other private party .46

The S ta te’s interpretation o f  AS 9.55.275 and its relationship  to A M C 21.15.123

4j Id . at 1141. N ote here that Sharp testified  that there w as no procedure for 
m ailing out notice o f  the plat (Sharp depo. at 22, 11.7-11.) Thus, the m ailing lists 
subm itted  by Carl N elson w ith his affidavit are m islead ing  by suggesting  that actual 
notice w as undertaken.

46 W eaver depo. at 23 ,1 .16 through 24,1.2
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w oefully fails to explain w hy a different procedure for righ t-o f-w ay  plats is consistent 

w ith the s ta tu tes’ intent. The attem pted distinction tha t A S 09.55.275 only requires 

“applications for replat” to be treated as having no substantive m eaning, vis-a-vis 

conventional procedures m akes no sense w hen read w ith A S 4 0 .1 5 .2 0 0 ’s clear and 

unequivocal requirem ent that “ [a]ll subdivisions . . . shall com ply w ith  ordinances . . .  in 

the sam e m anner and to the sam e extent as subdivisions m ade by o ther landow ners.”'17 In 

“ the sam e m anner” and “ to the sam e extent” does not leave room  for D O T ’s distinction 

betw een procedure and substance. C learly, the purpose o f  the statu tes is to allow  local 

policy input into the subdivision process and perm it coord ination  betw een state and local 

governm ents.'18 A t the sam e tim e, individual input and participation  in the plat approval 

process are m andatory, not only for the due process reasons d iscussed  above, but to 

ensure that the purpose o f  the statute is respected.

C learly, w hen read together, the tw o statutes require D O T to com ply w ith the 

sam e platting process as individuals w hich include partic ipa tion  by affected  individuals. 

AS 09.55.275 added the requirem ent that the prelim inary  plat approval be “ first 

obtain[ed].” C om pliance w ith A M C 21.15.123, at least in the m anner pursued in this

17 As a result o f  this double standard in favor o f  roads, D O T escapes any form al 
platting or planning and zoning board review  o f  the projects; rev iew  that is required  o f  
o ther types o f  governm ent projects. S e e  W eaver correction  page and s e e  g e n e r a l ly  AM C 
21.15.015. Sharp acknow ledged that no State plan review  w as undertaken  for the project 
by DOT. Sharp depo. at 40,1.1 through 41,1.9.

18 M u n ic ip a l i ty  o f  A n c h o r a g e  v. S u z u k i, 41 P.3d 147, 153 (A laska 2002)
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4. This R ight-O f-W ay Plat Procedure Is N ot A nalogous To A Short 
P lat U nder A M C  21.15 .215 .

The State suggests that A M C  21.15.123 m eets the intent o f  section .275 because it 

is sim ilar to the short plat process in A M C 21.15.125, w hich is also applicable to 

individuals. H ow ever, the “ C ” Street project does not and cannot fit w ith in  that 

procedure. In fact, it is doubtful that m ost projects could fit under A M C  21.15.215.

(a) A short plat is only allow ed in certain  situations, none o f  
w hich anplv to the “C ” Street p ro jec t.

The m ost significant reason w hy the short plat reference does not apply is that 

A M C  21.15.125 specifically  does not allow  governm ent agencies to use a short plat.-19 In 

fact, i f  the S tate w ere to subdivide its ow n property for a slate building, then both under 

State law and m unicipal law, it w ould have to follow' full “ long” plat procedures. A s Mr. 

W eaver acknow ledged, non-right-of-w ay state acquisitions m ust fo llow  the sam e "long” 

plat procedures as landow ners.'0

Further, the text o f  A M C 21.15.125 show s that right-of-w ay plats do not fit easily 

w ith in  its requirem ents. A M C 21.15 .125.B. 1 does not allow  a right-of-w ay plat that

49 A M C  21.15.125.A :
. . . provided that prelim inary  plats described in subsections B .l and
B.2 o f  this section are not subject to  approval under this section 
w here the applicant for prelim inary plat approval is an agency o f  the 
m unicipal, state or federal governm ents. [Em phasis added]

30 W eaver depo. at 23,1.16 through 24,1.2.
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m oves o r elim inates a lot line w hen it w ould “ deny adequate access to and from all lots or 

tracts created by the subdivision or those adjacent to it.” The pro jec t at issue will leave 

parcels land-locked or w ithout adequate access. The H artm ans’ property alone w ould 

have its entire D allas S treet frontage (over w hich “C ” S treet is constructed  w ith its 

additional righ t-of-w ay taking) designated as controlled  access, no t a llow ing direct access 

to “C ” S treet51

Further, the M O A  planning departm ent and D O T  knew  that the “ C ” Street project 

w ould have at least one land-locked parcel. The D O T R ight o f  W ay subdivision file 

contained a le tter dated N ovem ber 14, 2002, addressed by D on M cC lintock to Jerry 

W eaver.32 T hat le tter stated:

H ow ever, i f  the access from  “C” Street is lim ited, including  to W est 
861'1 Court, it w ill becom e landlocked. This is a v io lation o f  standard 
subdiv ision  approval standards and a private landow ner/subdivider 
w ould  not be allow ed to do th is.33

Short p lats are specifically  not allow ed if  m ovem ent o f  a lot line w ill serve to deny 

adequate access to and from  all lots or tracts created by the subdiv ision .3-1

Mr. W eaver w as aw are o f  this issue at the tim e o f  application. A s M r. W eaver 

stated, he d iscussed this issue with the landow ners previously and, "you  know , these w ere

51 Sharp depo. at 23.
5* S e e  M otion to D ism iss, E xhib it G.

53 Exhibit G at 3.
5-1 S e e  A M C  2 1 .1 5 .125.B. 1 .c and I3.2.b.
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issues that needed to be resolved w ith the State and so I d id n ’t take any action on it.”53 

Mr. W eaver acknow ledged that a Platting B oard w ould  have general authority  to 

designate '.•-•.•ess to an adjacent street in a conventional subdiv ision  plat, but he did not 

think it was under his purview  w ith the right-of-w ay p la t.36

In fact, after a copy o f  the M cC lintock N ovem ber 14, 2002 letter w as received by 

M r. Sharp, he realized that D O T had not received plat approval o f  the project.37 Mr. 

Sharp contacted  Mr. W eaver w ho subsequently issued the D ecem ber 5, 2002, letter 

noting the prelim inary  plat had been approved on O ctober 14. N o notice o f  this action

CO f
w as g iven to any third party or to the H artm ans to allow  an appeal.' N o one considered 

the fact that a short plat w ould not have been perm issib le here, o r w as given the 

opportunity  to object and ask for a full hearing.

T he other perm issible basis for a short plat is that it applies to subdivisions o f  

eight lots or less or three tracts or less. This pro ject has 42 parcels designated for 

acqu isition .39 In sum , the right o f  way plat procedure does not fit w ithin the short plat 

exception to the long plat procedure.

33 W eaver depo. at 34,11.9-25 through 35, II.1-14.

56 I d

57 Sharp depo. at 29,1.25 through 30,1.10.
38 S e e  A ffidavits o f  L inda and David Hartm an.
39 W eaver depo., Exhibit C (R ight-of-W ay map).
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(b) The exception o f  A M C 21.85 requirem ents for road right-of- 
w av does not m eet the intent o f  AS 09 .55 .275 .

The o ther defect in A M C 21.15.123 is that it exem pts D O T  entirely  from A M C

21.85 w hich  is applicable to all subdivisions o ther than road right-of-w ay. The State 

argues that D O T m eets A A SH TO  standards as to typical A M C  21.85 requirem ents such 

as erosion, curb and gutters, utilities, sidew alks, and traffic control and, for that reason, 

need not com ply  with AM C 21.85. T he State acknow ledges that landscaping is a 

separate A M C  21.85 requirem ent, but suggests landscaping is a budget issue. H ow ever, 

all subdivision am enities are a budget issue. The p latting  board generally  gets to resolve 

conflicts regard ing  w hat is required for subdivisions. A lthough it w ould be irrational to 

require D O T to not m eet A A SH TO  standards, AS 09.55.275 contem plates that local 

bodies could, consisten t w ith its standards applicable to individuals, im pose higher 

standards. A M C  21 .15 .123’s w holesale exem ption o f  all AS 21.85 requirem ents defeats 

this statutory goal.

(c) The H artm ans have substantive concerns to raise before a 
P latting B oard.

The State, as an attack on the H artm ans’ m otives, suggests that the H artm ans are 

concerned only w ith m oney and that they have no concerns about the taking or project 

design.

A s an initial point, this criticism  is w eak w hen m ade by an agency that has not 

g iven actual notice and an opportunity  for a m eaningful pre-deprivation  hearing for over

State v. Hartman, ct al.\ Case No.: 3AN-03-I3875 Civil
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tw enty years. The H artm ans did not assert rights they w ere unaw are they had, rights that 

D O T w as charged w ith inform ing them  about as a m atter o f  due process.

The criticism  is also factually  wrong. T here is m uch about the taking that affects 

the H artm ans. P roject landscaping w as discussed in the opening brief. T he area o f  

taking from the H artm ans includes developable w etlands and the developm ent o f  the road

pro ject could well very im pact the developm ent o f  the ad jacent property. M ost

significantly , the H artm ans discussed the issue o f  access w ith D O T representatives.

D avid W illiam s subm itted  an affidavit that no d iscussions regarding access w ere 

held w ith Mr. H artm an during their right-of-w ay acquisition  d iscussions.60 H ow ever, this 

is factually inaccurate. Exhibit 4, page 6 to M r. W illiam ’s A ffidav it states:

I thanked him  (H artm an) for providing the road building cost 
estim ate and 1 inform ed him  that the State now  w ould m ostly not
construct the road [88th A ve.] as part o f  this project but w ould offer
it to M r. D eLong as dam ages. Mr. H artm an w ould  then have to get 
w ith  M r. D eLong to m ake sure the road actually  gets built. I 
inform ed him  that the road was no longer part o f  these negotiations 
and the State w as firm on the FM V offer o f  1.50 sf.

C learly , the S ta te ’s ow n notes reflect Mr. H artm an’s interest in the extension o f  an access 

road. The taking rem oves all access to D allas Street by m aking  it a controlled access 

facility, and M r. H artm an has a m aterial interest in ensuring  his rem aining access is 

appropriate.

60 See Exhibit 4 , 3 .
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The D epartm ent is free to pay an adjacent landow ner the m onetary equivalent o f  

access; how ever, w ith p latting board review , Mr. H artm an could have asked that the sam e 

access be built and not ju s t paid for as such access im plicates m ore than ju s t one parcel. 

A ctual notice and an opportunity to request a pre-deprivation hearing before the platting 

board w ould address such substantive m atters and is not sim ply a procedural ploy.

(d) D O T originally understood AS 09.55.275 to require 
com pliance w ith conventional plat p rocedures.

The S ta te ’s argum ent that the governor’s bill signature letter has no extrinsic 

ev idence value o f  legislative intent m isses the m ark. The governor, as the head o f  the 

executive branch, and thus DOT, clearly read AS 09.55.275 as subjecting road plats to 

conventional p latting  requirem ents because o f  the expressed concern that the signatures 

o f  landow ners w ould be required, as it is for conventional plats. The fact that DOT 

disregarded the standard  entirely  until A M C 21.15.123 w as hand-cralted  to ensure partial 

com pliance show s that D O T never understood any other process to apply when the 

statu te w as enacted.

(e) The Right-Of-W ay Plat Process is defective because it fails to 
give adequate notice consistent w ith due process.

F inally, the rationale that AM C 21.15.123 com ports with the m inim um  

requirem ent o f  the statute does not cure its due process deficiency. The single greatest 

problem  w ith the argum ent that short p la t process is sufficien t com pliance with both due

Slule i'. Hurlniar, el til.; Case No.: 3AN-03-I3875 C i/ il
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process and A S 09.55.275 is that unlike an ind iv idual’s application  fo r his ow n short plat, 

the State subdivides o ther peop le’s property w ithout their know ledge. W hen D OT 

applies for a right o f  w ay plat, no notice by m ail is g iven to any affected landow ner to 

ensure actual notice. Such notice w ould be required  by a long plat procedure or w ould 

have been required  i f  the State had requested  a public hearing under A M C  21.15.123.D .2.

U nder A M C  21.15.005, a public hearing notice requires m ailed notice to everyone 

w ith in  500 feet o f  the project. A ffected  landow ners w hose land is being subdivided are 

included in the group assum ing they are not the applicant. N otice  is by publication, 

m ailing, and  posting on the property. This d ifference alone undercuts the analogy that 

S tate seeks to m ake in arguing that a right-of-w ay plat p rocedure suffices because it is 

analogous to the short p lat procedure available to individuals. N o individual could 

covertly  subdiv ide ano ther’s property  w ithout g iv ing  them  actual notice, even assum ing 

they w ould  be allow ed to file for the plat in the first instance. H ere, not only is the 

D epartm ent allow ed to subdivide ano ther’s property w ithout effective notice, they cannot 

record  a final plat w ithout providing title.

M ail notice is the effective notice that should be required , both as a statutory 

m atter and a due process m atter. A bsent such notice, A M C  21.15.123 cannot be said to 

com ply w ith  A S 09.55.275 even i f  o therw ise short plat procedures w ere sufficient. A
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pre-deprivation hearing is generally  required by procedural due p rocess.61 T he right o f  

effective notice o f  a hearing and the right to present concerns to the p la tting  board is an 

im portant goal that § 275 sought to preserve for landow ners.

5. The Process Follow ed Dv The State D id N ot Substantially  Com nlv 
With AS 21.55.275 And AS 40 .15 .200 .

The State details at length the environm ental im pact and design  studies undertaken 

by the State as part o f  the required federal procedures for this federally funded project.

H ow ever, the purpose o f  those studies, although they may allow  som e private and 

public im pact considerations into the design process, do not substitu te fo r the subm ission 

o f  these projects to the sam e platting  authority , the platting board, tha t presides over 

individual landow ner plat applications.

A s an initial m atter, the H artm ans object to  the partial introduction o f  these 

docum ents into the record .62 The studies cited only tangentially  apply to the requirem ent 

o f  coordination with and subm ission  to local p lanning  personnel. The vast m ajority  o f

61 C ity  o f  H o m e r  v. C a m p b e l l , 7 )9  P. 2d 683, 687 (A laska 1986); H o r n  v. C o u n ty  o f  
V e n tu ra , 596 P.2d 1134. 1141 (Cal. 1979)(“N otice m ust, o f  course occur sufficiently  
prior to a final decision to perm it a m eaningful predeprivation  hearing to affected 
landow ners.”)(citalions om itted).

62 Evidence Rule 106 provides:
Remainder of, or Related Writings or Recorded Statements 
W hen a w riting or recorded statem ent o r  part th e reo f is introduced 
by a party, an adverse party may require the introduction at that time 
o f  any other part or any o ther w riting  o r recorded statem ent which 
ought in fairness to be considered contem poraneously  with it.
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the docum ents are internal review  o f  project com pliance w ith applicable federal standards 

and coordination w ith other federal and state agencies. The selective excerpts grossly 

m agnify the im pact and role o f  local planners and individuals on these studies, w hich are 

driven m ore by o ther S tate agencies, DOT and its consultants.

The focus o f  the studies is on a different scale and focus than the property-specific 

concerns o f  T itle  21 regard ing  drainage, access, and the lot sizes. A lthough some 

concerns m ay overlap w ith the platting concerns found in T itle 21, they are clearly not 

the focus o f  these studies. The difference betw een these studies and an actual 

prelim inary  plat hearing  w as expressly discussed by the C alifornia Suprem e Court when 

it rejected the argum ent that an  environm ental quality assurance process could substitute 

for actual notice and the right to participate in a subdivision proceeding .6'1

Second, the environm ental im pact analysis and design study process spans from 

1999 to 2001, a y ear before the prelim inary plat w as filed. It requires substantial 

sophistication and experience to track the environm ental im pact statem ent process, the 

location study and the design study report process to g lean the sm all snippets o f  attention 

paid to one individual property (w hich is rarely identified) and ascertain  w hat will happen 

to one property. T he focus o f  those docum ents is not on im pacts on a property-by- 

property  basis. Instead, their focus is on the project as a whole.

Finally, as noted in Section 2, these procedures do not m eet the minim al due

63 Horn, supra, at 1 140.
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process requirem ent that they give actual notice o f  the prelim inary  plat process and 

advise individuals that they have an opportunity  to ask fo r a public hearing before a third 

party tribunal, the p latting board, to rule on potential conflicts. The burden on the State 

to g ive such notice is m inim al as it w as already corresponding w ith  landow ners to 

appraise their properties. The process em ployed by the State here, and the process 

contem plated by AS 09.55.275 and AS 40.15.200 are fundam entally  different, as w ill be 

exam ined next.

(a) The right to have issues heard  bv the platting board is an 
im portant goal o f  AS 09.55.275 and AS 40 .15 .200 .

It is the p latting board that has the pow er to hear applications for plat approval 

under T itle 2 1.64 U nder the p latting  procedure as applied  to individuals, the platting 

board acts as the final arb iter to m ake final decisions betw een the interested parties on a 

plat, in the event the parties cannot reach the agreem ent. For instance, as M r. W eaver 

testified regarding utilities:

A . . .  every subdiv ision’s approved w ith a requirem ent to
resolve utilities. A nd so if  they c a n 't  resolve them  with the 
utility com pany, you  know , the petitioner w ill bring it back 
to the Flatting Board to arbitrate it.

Q And m ake a final decision?

A  U h-hum  (affirm ative)/0

M AMC 21.10.020.
65 W eaver depo. at 30,1.22 through 31, 1.3.

State v. Hartman, ct <//.; Case No.: 3AN-03-13875 Civil
HARTMANS’ REPLY TO T l l l i STATE’S OPPOSI TION TO MOTION TO DISMISS Page 26 o f 36



A  conventional subdivision is routed to about 26 different agencies; by 

com parison, a righ t o f  w ay plat only goes to four or five agencies.66 W hen a m atter goes 

to public hearing, then the public is given a chance to pu t its com m ents on record, 

form ing a part o f  the decision o f  the p latting board .67 N o such  opportunity  was allow ed 

here. M r. N elson ’s affidavit also reflects a pattern o f  resistance by the D epartm ent to 

subm ission o f  its plans for m unicipal planning rev iew  and approval. The February 22, 

2002 m em orandum  from  the State o f  A laska, M ichael L. D ow ning, P.E., states the AS 

35.30.010 requires plans be subm itted to the planning com m ission for the m unicipality 

lor rev iew  and approval.68 H owever, as Mr. W eaver corrected  his deposition after 

investigation, D O T  has not subm itted this project to any com m ission  o f  the M OA for 

review  and approval. As Mr. W eaver states in his correction page:

In m y deposition, I indicated that the S tate D epartm ent o f  
T ransportation w as required and w as processing their public facility 
projects to the Planning and Z oning C om m ission for review  under 
A M C  21.12.015 A. 2. A fter the deposition , I inquired  to see how 
m any had been processed in the recent past to find that the State o f  
A laska had not processed any o f  its public facilities to  the Planning 
and Z oning  Com m ission.

[Signed February 11, 2004] Mr. Sharp, sim ilarly, was unaw are o f  any  subm issions o f  the

66 S e e  W eaver depo. at 29.11.1 -23; 31,11.10-15.
67 W eaver depo. a t 40, 1.19 through 41.1.10.
68 S ta te ’s E xhibit 2 at 11.
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• -» • * 6 9project tor site  p lan review .

Thus, the m ere fact that D O T accepts letters and com m ents from  individuals in its 

ow n contro lled  environm ental im pact statem ent process o r D esign Study R eport process 

is far d ifferen t from  D O T  follow ing the legislative m andate to seek m unicipal planning 

com m ission rev iew  and approval. A pparently , AS 35.30.010 has not been com plied with 

at all, and A S 09.55.275 and A S 40.15.200 have been follow ed using a facially defective 

m unicipal procedure.

T hese m ark sign ifican t d ifferences betw een the focus o f  a conventional 

prelim inary  plat application and the procedure the S tate undertook in this case. The 

opportunity  for individuals w ith  actual notice o f  the hearing  to com m ent, w ider agency 

review  com m ent and a final decision by the sam e m unicipal platting board that applies 

policy  to p lats subm itted  by individuals is far d ifferen t from  the D O T-controlled process 

described in the environm ental im pact statem ent o r  design  study report process. The 

court should  reject this effort to show  substantial com pliance.

6. The Municipali ty O f  Anchoraue As A Party To This Action Is 
Bound Bv The Cour t ' s  Order: and Compliance With Its Procedures 
Does Not Excuse Non-Compliance With AS 09.55.275.

T he M OA  is a party to this action and is on notice o f  this attack on the sufficiency 

o f  A M C  21.15.123 to com ply w ith the state statu te. A ny hold ing  by this court that the 

process in A M C  21.15.123 does not pass constitutional due process standards or that it

Sharp  depo. at 40, 11.1-9.
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does not m eet the state law, is b inding on the M O A . T here is no lim itation on the pow er 

o f  this court to act.

T he State argues that because it follow ed m unicipal procedures, it should be 

excused i f  those procedures are found lacking. T his argum ent should  be rejected for 

several reasons. First, it is irrational to argue that a state tak ing  tiiat fails to follow  state 

law  is excused, w hen presum ably  a city  taking based upon its ow n tlaw ed procedure 

w ould not be excused. Second, there is no o ther m eaningful w ay to have the issue heard 

because no one other than the affected landow ners w ould  be m otivated  to challenge the 

sufficiency o f  A M C 21.15.123.

Third, and m ore im portantly, D O T  itse lf  had  the ability  to give actual notice to 

landow ners o f  their right to provide com m ent on the p relim inary  plat and  object to it so 

as to trigger a public hearing. D OT had the right even under A M C  21.15 .123.D .2 to ask 

that a public hearing  be held w hich w ould have triggered  the m ailing  notice requirem ent 

under A M C  21.15.005. T he fact that A M C  21.15.123 m ay set m inim um  standards does 

not excuse D O T from failing to apply it in a w ay that protects the due process rights o f  

affected landowners.

F or these reasons, the State should  not be allow ed to  avoid com pliance w ith the 

stale law  and constitutional due process by relying on Hawed m unicipal procedures.

III. REMEDIES.

T he State spends considerable tim e arguing w hy its noncom pliance should be 
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First, the allegations as to the m otives in bringing this m otion are w ithout factual 

support. D O T ignores the fact that for 20 years the D epartm ent apparently has been 

successful in not advising landow ners that they have the righ t to notice and to com m ent 

on the prelim inary  plat as well as to object and seek a hearing before the platting board.

The aspersion that Mr. H artm an is m otivated by his financial interests in bringing 

this m otion ignores the facts that Mr. H artm an w ill be affected by this subdivision. I f  M r. 

H artm an is correct that D O T has violated not only his due process rights, but the rights o f  

every o ther ow ner o f  the  42 parcels in this project, plus countless projects preceding this 

one, then it is tim e that som eone brought the m atter to resolution. T he S ta te ’s argum ents 

are designed to inspire bias; the D epartm ent seeks to don the cloak o f  the defender o f  the 

public good and paint M r. H artm an as the subverter o f  established order. Its argum ent 

should  be disregarded. The question o f  rem edy is and  should  be, w hat rem edy best 

effects the legislative goals o f  the statute and protects the H artm ans’ constitutional rights.

A. Standards Used In Fashioning Remedies.

A laska C b 'il Rule 72(h)(2)(A ) provides:

In the event the objections are found io be valid, the court m ay 
dism iss the action, rem and to the condem ning entity  for further 
findings, o r order such other re lie f  as a llow ed by law.

H ere, the second action contained in the ru le  -  rem and to the condem ning entity 

for further findings -  is not applicable because this action  does not constitu te an appeal

excused and why the Hartmans should be denied an effective remedy.

State i*. Hartman, et al.\ Cast* No.: 3AN-03-I3875 Civil
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from  a form al decision, nor does this m otion attack the decisional docum ent o f  the 

agency .70 A ccordingly , the court m ay either dism iss the action  (as the H artm ans have 

requested) o r order other re lie f  as allow ed by law.

B ased on the last sen tence o f  A laska Civil R ule 72(h)(2)(A ), D O T  argues that the 

court has the d iscretion to fashion “any rem edy it deem s to be appropriate.” D O T B rie f 

at 41. H ow ever, the rule only perm its the court to order “such o ther re lie f  as allow ed by 

law .” A ccordingly , it is necessary for the court to consider A laska law regarding a 

co u rt’s discretion to  fashion rem edies.

In Rcvelle v. Mars ton,1' the A laska Suprem e C ourt reversed  the trial cou rt’s 

determ ination  that, w here a m unicipal library v io lated  the O pen M eetings Act, the 

rem edy o f  aw ard ing  a form er head librarian back pay and benefits w as not appropriate. 

T he court explained  that, w hen a trial court fashions a rem edy to  address a violation o f  a 

statu te, the court m ust consider the purposes o f  a particu lar law  in order to arrive at the 

m ost appropria te  rem edy for a violation:

Thus, in assessing the rem edial benefits to be gained  in light o f  the 
A c t’s goals, the superior court should have considered  the goals o f  
m axim izing  inform ed and principled  decision-m aking  in individual 
cases and deterring  future v iolations, as well as the goal o f  
encouraging  "public participation  and  input in the operation o f  
governm ent.” The superio r court should  have w eighed  these benefits 
against the prejudice likely to accrue to the public if  Revelle is

70 See, e.g., Ship Creek Hydraulic Syndicate v. State, Dept, o f  Transp. and Pub. 
Facilities, 685 P .2d 715 (A laska 1984).

71 898 P .2d 917 (A laska 1995).
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in the position  he w ould have been in had the violation never occurred.”

I f  the court grants the H artm ans’ m otion, the court should fashion a rem edy that

furthers the goals o f  AS 09.55.275 and AS 40.15.200. T he purpose o f  those statutes is to

ensure that a governm ent right-of-w ay plat is subject to sam e requirem ents as private

plats. The statu tes also serve the purpose o f  assuring the H artm ans a  pre-deprivation

hearing before the property is subdivided. To ensure that these goals are met, the court

should  not fashion a rem edy that bypasses the very essence o f  the private plat approval

process; a public hearing prior to plat approval is essential. A ny rem edy offering less

than an opportunity  for the public to review  and com m ent on the plat application  p rio r to

approval w ould not m eet the statutory goals o f  AS 09.55.275 and AS 40.15.200, and such

a rem edy w ould run afoul o f  the co u rt’s pronouncem ent in R e v e lle .

B. The State Has The Means To Avoid Any Adverse Impact Of This 
Ruling By Executive Order.

T he State asks this court to do w hat D O T has the pow er to do unilaterally. AS

09.55.275 clearly  grants the governor the pow er to exem pt this project from AS

09.55.275 in the public interest. D O T w ould rather ask this court to excuse its failure to 

follow  the law  because a gubernatorial exem ption w ould  concede the applicability  o f  the

72 I d  at 924.
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very requ irem ent it seeks to avoid. D O T ’S claim s o f  the severe im pact that delay im poses 

on the public good  should  be d isregarded by this court because the D O T has the pow er to  

excuse itse lf by executive action, but refuses to exercise it.

C. Due Process Violations Are Not Effectively Cured By After The Fact 
Proceedings.

The A laska court has on m ore than one occasion invalidated actions taken in

7-7
disregard  o f  due process requirem ent.

The A laska Suprem e C ourt has stated:

I f  the  righ t to notice and a hearing is to serve its full purpose, then, it 
is clear that it m ust be g ran ted  at a tim e w hen the deprivation can still 
be prevented . . . .  [N]o later hearing and no dam age aw ard can undo 
the fact that the arbitrary tak ing  that w as subject to the right o f  
procedural due process has already occurred .7'1

H ere, allow ing an alter-the-tak ing  hearing m akes little sense after the S tate has 

already  filed its declaration  o f  taking. T he only rem edy that effectively preserves the 

right is to dism iss the action  and require the p relim inary  plat hearing prior to 

condem nation, o r allow  the State to exercise it gubernatorial exem ption.

D. Dismissal Is Consistent With AS 09.55.275.

AS 09.55.275 clearly  states property  acquisitions cannot occur unless the agency 

“ first ob tains” prelim inary plat approval from the “ m unicipal platting authority ."

73 S e e  C i ty  o f  H o m e r  v. C a m p b e ll, 719 P .3d 683, 686-87 (A laska 1986) 
(subsequent hearing did not cure failure to g ive adequate notice) and cases cited therein.

7-1 Id . (q u o tin g  F u e n te s  v. S h e v in , 407 U.S. 67, 81-82 (1972)).
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D ism issal is appropriate because the d irective to com ply  w ith  § 275 w as m andatory  and 

should  not be excused  by this court. T he rem edy o f  d ism issal is w holly  consisten t w ith 

requiring D O T  to proceed in the proper order o f  steps before it files and uses its 

declaration o f  taking pow ers. A n after-the-fact hearing w ould  only  serve to replicate the 

decision already m ade by the D epartm ent. Further, because a p roper notice and hearing 

m ay provide new  inform ation o f  the D epartm ent, its decision  to  take property w ithout 

that input is arbitrary and should be d ism issed .75

The D epartm ent requests a stay  o f  this action ra ther than d ism issal w hile the 

p la tting  process continues. T hat poses the defect o f  ho ld ing  the H artm ans’ land as 

subject to a D eclaration  o f  Taking, and thus d ivested  o f  title ,70 during  this period o f  time, 

w ith no provision  for ju s t com pensation, unless som e prov isions for ju s t com pensation 

w ere m ade specifically  part o f  the order. A ny order for stay  shou ld  also  require that the 

D eclaration o f  T ak ing  has no substan tive im pact on  the proceedings before the platting 

board and thus could not be referred to by the D epartm ent. A stay, unless carefully  

crafted, w ould serve as a vehicle for D O T  to ju stify  its p la t app lication  by its final taking 

decision as set forth in this case. A better p rocedure w ould  be to  stay  dism issal for ten

75 S ta te  v. 0 .6 4 4  A c r e s  M u re  o r  L e ss , 613 P .2d 829 (A laska 1980). H ere the input 
o f  the P latting B oard is deem ed im portant inform ation to the tak ing  decision  even if  one 
rejects the argum ent that D O T lacks em inent dom ain  pow er to the property in excess o f  
its prelim inary  plat approval.

7(1 S e e  AS 09.55.440(a) (vesting  o f  title occurs upon filing  o f  the declaration o f  
taking and estim ated  ju s t com pensation).
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days to allow  the State to elect a gubernatorial exem ption, and if  not exem pted, then 

order the case to be dism issed and direct D OT to proceed to a proper hearing.

IV. CONCLUSION.

D O T has used its hand-crafted  adaptation o f  AS 09.55.275 and A S 40.15.200 for 

over tw enty (20) years to successfully  escape subm itting  its projects to com m ent and 

rev iew  by affected individuals and the p latting board. The process it follow ed is violative 

o f  the H artm ans’ due process rights and does not m eet the clear intent o f  the statutes.

D ism issal is the proper rem edy both for the due process violation and to  fulfill the 

statu tory  requirem ents im posed by AS 09.55.275. Excusing noncom pliance will serve 

only to perpetuate future noncom pliance. A stay is not a preferable way to  proceed 

because o f  the danger that the D epartm ent’s taking decisions w ill adversely affect the 

p latting  board ’s actions, and the fact that the stay w orks a taking o f  the H artm ans’ 

property.

T he case should be dism issed w ithout prejudice to refile once the DOT has 

com plied  with AS 09.55.275 and A S 40.15.200.
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A ttorneys for D efendants David H. Hartm an 

and Linda J. Hartm an
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IN  TH E SU PER IO R  C O U R T FO R  T H E  ST A T E  O F A L A SK A  

TH IR D  JU D IC IA L  D ISTR IC T A T  A N C H O R A G E

S T A T E  O F A L A S K A , D E P A R T M E N T  
O F  T R A N S P O R T A T IO N  & P U B L IC  
FA C IL IT IE S ,

Plaintiff,

vs.

D A V ID  H. H A R T M A N ; L IN D A  J. H A R T M A N ; 
A M E R IC A N  E X C H A N G E  P R O P E R T IE S , L L C ; 
M U N IC IP A L IT Y  O F  A N C H O R A G E ;
L A N D  T IT L E  C O M P A N Y  O F  A L A SK A ;
F IR S T  N A T IO N A L  B A N K  A L A SK A ;
A N D  4.435 A C R E S  (193 ,189  S Q .F T .),
M O R E  O R L E SS ,

D efendan ts.

O PPO SIT IO N  TO  A U T H O R IT Y  C H A L L E N G E

The D epartm en t o f  T ransp o rta tio n  and  P ub lic  F ac ilitie s  (“ D O T & P F ”) stric tly

fo llow ed  the requ irem en ts o f  A S 09 .55 .275  and  A M C  2 1 .1 5 .123 . D O T & P F  filed  an 

ap p lica tion  fo r rep la t approval w ith  the M u n ic ip a lity  o f  A n ch o rag e  ( “M O A ” ) p la tting  

au th o rity  in S ep tem ber, 2002 , and  D O T & P F  rece ived  M O A ’s righ t-o f-w ay  rep la t approval, 

a fte r  pub lic  notice, on O ctober 14, 2002. T h ere  can be no d isp u te  o v er those facts.

P roject No. 5428 l/M G E-0527( 14) 
“C ” S tre e t-O ’M alley  R oad  
to  D im o n d  B ou levard  
Parcel 24
C A S E  N O : 3A N -0 3 -13875 C l
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D avid  H artm an  and Linda H artm an (the “H ar tm a n s”) im ply  that D O T & P F  w as 

trying to c ircum ven t A S 09.55.275. D O T & P F  s im ply  fo llow ed  a local ord inance, A M C

21.15 .123 , w h ieh  has been in p lace for over 20  years, and w hich  up until now , has never 

b een  challenge d. T h e  M O A  legal departm ent perfo rm ed  a detailed  rev iew  o f  AS 09.55.275 

in 1986, and  found  that A M C  21 15.123 was consis ten t w ith  AS 0 9 .5 5 .2 7 5 .1 A ccord ing ly , 

the M O A  fo llow ed  a process it believed to be valid. A t  the sam e tim e, D O T & P F  fo llow ed 

those steps requ ired  o f  it by A laska Statutes, and  by M O A  ordinance.

F a r  f ro m  trying to avoid  com pliance  w ith  applicable  local zon ing  rules, D O T & P F

specif ica lly  sough t co m m en t from the M O A  on w hether  p lann ing  and  zon ing  ord inances

had  been com plied  with. O n S ep tem ber 10, 2003, D O T & P F  w rote the M O A  as follows:

E nc losed  are the plans and specifica tions  o f  the above 
m en tioned  project for your review  and com m ent. Additionally  
p lease  specifically  rev iew  for com pliance  with:

“Alaska Statute Compliance with municipal ordinances. A
department shall comply with local planning and zoning 
ordinances and other regulations in the same manner and to 
the same extent as other landowners.

T h e  M O A  did not respond, but had  the opportunity  to do  so. D O T & P F , through its

env ironm en ta l and  design  process coord ina ted  ex tensive ly  w ith the M O A  before and after

1 Ex. 1, 1986 MOA Legal Memorandum, at 8-9.
: Ex. 2, Nelson Affidavit, February 2, 2004, at <]| 8 & 6 of 24.
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subm itting  for rep la t  approval in Sep tem ber, 2002 , inc lud ing  m ultip le  subm iss ions  to the 

M O A  o f  des ign  p lans starting in S ep tem ber,  2 0 0 1 .3

D O T & P F  did all that it cou ld  do w ithin the ex is t ing  sta tu to ry  and  o rd inance  

fram ew ork . T h e  C  S treet project started w ith  a series  o f  m ee tings  o p en  to the public as part 

o f  the A ncho rage  M etropolitan  T ransporta tion  P lann ing  and  P ro g ram m in g  (A M A T S ) 

p lann ing  process. D O T & P F  also  p rov ided  public  notice  o f  the C  S treet p ro jec t during  the 

env ironm en ta l and  design stages p reced ing  its r igh t-o f-w ay  application . Public  m eetings  

occurred , and  som e o f  the m ee ting  records, and  public  co m m en t,  are a t tached  to this 

m otion. A f te r  D O T & P F  filed its r igh t-o f-w ay  rep la t app lication , add itional public  notice 

w as p rov ided  by the M O A  in the A laska  Journal o f  C o m m erce .  T h e  M O A  invited  any  

public  com m ents .  D espite  the public notice su rround ing  the C  S treet project, there is no  

record  that the H artm ans a ttended  any hearings, o r  that the H artm ans  p rov ided  any 

com m ents  e i ther  to D O T & P F , or to the M O A .

If the cou rt  finds that D O T & P F  did err  in so m e  m a n n e r  (D O T & P F  contends it 

stric tly  fo llow ed  all applicable  rep la t approval processes) ,  D O T & P F  at the very  least 

substantia lly  com plied  with the requ irem ents  o f  A S  09 .55 .275 . In add ition  to the public 

notice and  m eetings  p reced ing  D O T & P F ’s app lication  for repla t approval, D O T & P F  

engaged  in an  ex tensive  public p lann ing  process. T h a t  public  p lann ing  p rocess inc luded

3 Ex. 2, Nelson Affidavit February 2, 2004, at '|[ 6.
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eng ineering  and  design  w ork  w hich  all occurred  p rio r  to D O T & P F  ev er  filing  for repla t 

approval. T h e  local needs, public needs, env ironm enta l issues, and  design  and zoning  

issues, are all thoroughly  canvassed  over the course  o f  m any  years in the p lann ing  o f  a 

p ro jec t such as the p roposed  C Street ex tension . U nlike  a private  landow ner, w hose entire 

p roposed  subd iv is ion  m ay be analyzed  only  w ithin  the con tex t o f  the rep la t approval 

process ,  D O T & P F  has engaged  in ex tensive  p lanning , env ironm enta l and design  w ork  in 

con junc tion  w ith  the M O A , and  in conjunction  w ith  state and  federal regula tory  bodies. 

T h is  p lanning , env ironm en ta l,  and  design w ork  will both precede, and  follow, D O T & P F ’s 

app lication  fo r  repla t approval. T he  fact that the repla t approval process itself m ay d iffer in 

som e  particu lars  does  not, in any fashion, establish that D O T & P F  is not treated “in the sam e 

m a n n e r” as private  landow ners. T o  the contrary, D O T & P F  is held to m uch h igher 

s tandards  overall than the typical private  developer.

W h a t is at issue is qu ite  s tra ightforw ard: is the M O A ’s o rd inance, A M C  21.15.123, 

con tra ry  to A S 09 .55 .275?  If so, what is the appropria te  rem edy?  A laska  Civil Rule 

72 (h)(2 )(A ) p rovides  the court w ith  broad  d iscretion in fash ion ing  an appropria te  rem edy, 

inc lud ing  the possib ili ty  for rem and  for further findings, or “such oilier re lief  as allow ed by 

law .” T here fo re ,  d ism issal is certain ly  not required , even  assum ing  that the H artm ans 

es tab lish  a technical v io lation.4

4 The Hartmans have not submitted any affidavits in support of their motion, and the Hartmans
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N otw ith s tand ing  the enorm ous  d iffe rences  betw een private subdivision projects and 

public  h ig h w ay  pro jects  such  as the C  Street ex tension , the H artm ans  sugges t that the 

p rocedure  fo r  p rivate  landow ners  w ho apply for replat approval m ust be identical to the 

p rocedu re  app lied  to govern m en t entities w ho  app ly  fo r  r igh t o f  w ay  acquisition  repla t 

approval.  T h e  legislative h istory  does not reflect tha t intent. Furtherm ore , the H artm ans 

w o u ld  effec tive ly  requ ire  the cou rt  to beg in  d irect in terven tion  in m unicipal zoning , or 

p lann ing , on a case-by-case  b a s i s /  For exam ple, the H a r tm a n s ’ a rgum ent dem ands  the 

court: (1) to dec ide  w hether  m unicipalities  can m ake  any  d is tinctions  betw een private  

landow ners  w ho  in tend  to subdiv ide  and sell property  for resale, and  governm ental right-of- 

w ay  acquisitions, and  (2) to dec ide  w h ich  p rocedure  app ly ing  to private landowners should 

app ly  to g o v ern m en t right o f  w ay  acquisitions,6 and  (3) to spec ify  the p rocess  that is due,

were not listed as witnesses who had any facts in support o f  either an authority or necessity 
challenge. (See David H. Hartman’s and Linda J. Hartman’s Response to State of Alaska’s, 
Department o f  Transportation and Public Facilities First Discovery Request, January 23, 2004, at 
Interrogatories 3 & 4.) The only witnesses listed by the Hartmans who have any information 
relevant to facts in dispute pertaining to authority or necessity were ( I )  James Sharp (a former 
DOT&PF Right of Way Engineering Supervisor); (2) Kim Rice (Central Region DOT&PF Chief 
Right of Way Agent): (3) Jerry Weaver, the MOA Platting Officer; (4) Hank Wilson, Central 
Region Acting Preconstruction Engineer al the time of filing. ]d- The I lartmans appear to assert 
primarily a procedural due process violation. Notably, if  the Hartmans' land has been negatively 
impacted in some manner, that is a damages issue for this condemnation proceeding, and is not a 
proper element of an authority challenge.
1 O f course, in this case, the sole issue presented is whether the MOA replat approval process is 
consistent with AS 09.55.275. The Hartmans do not have standing to challenge processes that may 
be in place in other municipalities.
6 Sometimes more than one private landowner replat procedure exists. For example, the MOA has 
separate private landowner procedures outlined in AMC 21.51.100-120 and AMC 21.15.125.

OPPOSITION TO AUTHORITY Cl-lAI.I.HNGI:
SO A, D O T & P F  v. D avid  II. H artm an, ct al.
SA N -0 3 -13875 C l

Page 5 of 5



and even  w hich  substan tive  zon ing  ord inances  shou ld  apply. This  level o f  in tervention into 

local p lanning , p la tting  and land use regulation is not a reasonable  reading  o f  AS 09.55.275, 

or the legislative history surround ing  that statute.

ANALYSIS

T. Applications For Replat From  Governmental Entities Are T reated In The Same 
M anner As Short P lat Petition Requests F rom  Private  P roperty  Owners

T o  the ex ten t that the phrase  “ in the sam e m an n er” has been  in terpreted , courts have

treated  the phrase  as a p rocedura l requ irem ent, not a substan tive  requ irem en t .7 T h e  phrase

has rece ived  som e analysis in real p roperty  cases, such as for perm itt ing  and  assessm ents ,

• 8and courts  have in terpreted  “ in the sam e  m an n er” to be p rocedura l in that con tex t as well. 

P rocedurally , short plat applications from  private landow ners  (A M C  21 .15 .125) and  right- 

of-w ay  acquisition  applications for repla t (A M C  21 .15 .123) are  treated the sam e.

A second point to note abou t AS 09 .55 .275 is that the last sen tence  only  refers  to 

trea ting  the applications in the sam e m anner, not the actual replat petitions o r  plats . In o ther

7 NVoolum v. VVoolum, 723 N.E.2d 1135, 1138 (Ohio App. 1999) (“ in the same manner" is a 
procedural reference); Mississippi Valiev Sav. & Loan Ass’n . 316 N.YV.2d 673,675 (Iowa 1982) 
(under varying circumstances, other courts have found that the phrase “ in the same manner” is 
procedural); McQuillan v. Southern Pacific Co., 115 Cal.Rptr. 418,421 (Ct. App. 1974) (“ in the 
same manner” requires that the same procedure be followed); Greemvald v. Murvin. 31 Pa. D. & 
C2d 748, 750-752 (1963) (“ in the same manner” interpreted as being procedural only). 
s Caistens v. California Coastal C om m ’n . 227 Cal.Rptr. 135, 145 (Ct. App. I9S6) (applications 
treated in the same manner if the same notice and procedural requirements met); Whitemarsh 
Township Auth. v. Hlwcrt, 196 A.2d 843, 847 (Pa. 1964) (phrase "in the same manner” merely 
indicates that procedural rules are to be followed).
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w ords, the p rocedu ra l act o f  p resen ta tion  to the M O A  o f  the app lication , and public notice 

o f  the application , and so m e  rev iew  o f  the application  by the p la tting  authority, m ust occur, 

but substan tive  trea tm ent o f  the p la t or petition in the identical m anner  as private  

landow ners  is no t necessary. A lte rna tive ly  stated, the app lication  to the M O A  m ust occur, 

bu t identical substan tive  trea tm ent o f  the petition itse lf  is unnecessary . T h is  interpretation 

p ro tec ts  the M O A ’s ability to rev iew  the righ t-o f-w ay  rep la t request,  and  protects the 

leg is la tu re’s goal o f  coordination and consultation, w ithout prescrib ing  specific zoning rules 

o r  specific  identity  o f  zon ing  rules.

N either  A S 35 .30 .020, nor A S 40.15.380, m akes a s im ilar  d is tinction  be tw een  the 

application , and  the petition o r  plat.

A laska Statute  09 .55 .275  places only  a few  d irec t ob ligations  on  D O T & P F : 

D O T & P F  m ust show  the “ location o f  proposed  public streets, easem ents , rights-of-way, and 

o th e r  taking o f  p rivate  p roperly .” T h e  H artm ans do  not con tes t  that D O T & P F  m et these 

requ irem ents .

A fina po in t to note about AS 09.55.275 is tha t it leaves open  w hich private  

la n d o w n er  p ro ced u re  is to apply. M O A  ord inances  p rov ide  for at least two private 

lan d o w n er  p rocedures: one, a so-called  " long-p la t” p rocedure  in A M C  21.15.100-120, and 

a second , the so-ca lled  “short-p la t” procedure in A M C  21.15.125.^ T he  M O A  legal counsel

,J Ex. 3, Weaver Affidavit, February 2, 2004, at '|[ 6.
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conc lu d ed  that short plat p rocedu re  fo r  private  landow ners  w as a c lo ser  analogue  to right-

o f-w ay  acqu isi t ion  rep la t petitions than the “ long p la t” p rocess  in A M C  2 1 .1 5 .1 0 0 -1 2 0 .10

Jerry  W eaver, the p resen t  P latting O ff ice r  agrees w ith  that analysis:

T h e  short p la t p rocedu re  is au thorized  in, am o n g  o the r  
s itua tions , those  c ircum stances  in w h ich  the b oundary  changes 
resu lt in no increase  in the perm itted  density  o f  residential 
units, do  not a llow  a ch an g e  in the perm itted  use under existing 
zon ing  law, and  do not deny  adequa te  access  to and  from  lots 
c rea ted  by the subd iv is ion . The vast m ajo rity  o f  r igh t-o f-w ay  
acquisitions  involve s im ila r  boundary  c h a n g e s . Therefore ,  the 
m un ic ipa lity  fo llow s the private  lan d o w n er  short plat 
p rocedu res  se t out in A M C  2 1 .1 5 .1 2 5 .D. for r igh t-o f-w ay  
acqu isition  p la ts .11

T h e  M O A  ‘reals app lica tions  for rep la t approval for right o f  w ay acquisitions (A M C

2 1.15 .123) the sam e  as for short  plats (A M C  21 .15 .125). M O A  legal counse l exp la ined  in

the 1986 m em o ran d u m :

B oth  sets  o f  p rocedu res  p rov ide  that the p la tting  o fficer, rather 
than  the p la tting  board, is the platting au thority  for prelim inary  
p la t approval. Public hearings are not requ ired  u n d e r  e ither  
p rocedure . T h e  only  s ign ifican t p rocedura l d if fe rence  is that 
pub lica tion  o f  notice  is required before p re lim inary  approval o f  
an  abb rev ia ted  plat but not requ ired  at all for r igh t-o f-w ay  
plats. I t’s m y unders tand ing , how ever,  that Mr. W eav er  has 
been  rou tine ly  publish ing  notice o f  r igh t-o f-w ay  plats  prio r  to 
g ran ting  p re lim inary  approval. I t ’s m y  ju d g e m e n t  that such 
notice is requ ired  in o rder  for there to be co m p lian ce  with the 
s ta tu te . W ith  such  notice, i t ’s my ju d g m e n t  that a r igh t-o f-w ay  
acqu isi t ion  p la t is “ trea ted  in the sam e  m an n er”  as an

10 Ex. I. 1986 M OA Legal Memorandum, at 8.
11 Ex. 3, Weaver Affidavit, February 2, 2004, at 'f 6 (emphasis added).
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abb rev ia ted  p la t and that A M C  21 .15 .123  is no t in v io la tion  o f  
A S  0 9 .5 5 .2 7 5 .12

Jerry  W e a v e r  confirm s that the practice  o f  p ro v id ing  public  notice  under A M C

21 .15 .123  by pub lica tion  continues, and  was fo llow ed  in this c a s e .13 A ttached  to Jerry

W e a v e r ’s aff idav it is a  copy o f  the public  notice  w h ich  prov ided , in part:

A nyone  w ho  believes he/she has inform ation  that should  cause 
an  application  to be denied, m odified , o r  re jec ted  m us t present 
tha t in form ation  to the P latting O ff ice r  no la ter  than Friday,
O c to b e r  11, 2002.

T h e  H artm ans  did not deliver in form ation  at any tim e to the M O A . Notably, the 

H artm ans n e v e r  ra ised  any  issues regard ing  potential zon ing  v io la tions  at any point during  

its m an y  m onths  o f  one-on -one  negotiations du ring  2003  w ith  the D O T & P F  contracted  

r igh t-o f-w ay  agent, D avid  W illiam s. T he  H ar tm a n s’ sole  ex p ressed  concern  was that not 

enough  m oney  was being  o ffered  for D O T & P F ’s partial a cq u is i t io n .14 O ne w ould  

reasonably  a ssum e that if the H artm ans harbored  a g enu ine  b e l ie f  that the M O A ’s replat 

approval p rocess  in som e  w ay  prejudiced  them, that they w ou ld  have m ade  their concerns 

know n. T h is  is especia lly  true s ince  the H artm ans su b m it ted  the ir  ow n application for 

repla t review , adm it that they w ere aw are  o f  the D O T & P F  repla t approval, yet stood  silent

13 Ex. 1, 19S6 MOA Legal Memorandum, al 8.
13 Ex. 3, Weaver Affidavit, February 2, 2004, a t '!  3 & Affidavit Ex. A.
14 Ex. 4, Williams Affidavit, January 22, 2004, at '|| 3.
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and  m a d e  no  com m ents  to e i ther  D O T & P F  directly , o r  to D O T & P F ’s contracted  right-of- 

w ay  agent, D av id  W il l iam s .15

In short, the M O A  treats private  landow ner  app lications  in the sam e m anner as it 

docs r igh t-o f-w ay  acquisition replat r e q u e s ts .16

II. A One-Size-Fits-All Replat Review Process Does Not Exist, And Should Not Be 
M andated O f The MOA Given The N um erous And Obvious Distinctions 
Between Private  Landow ner Petitions, and G overnm ent Right-Of-W ay 
Petitions

A. The MOA Has Discretion To Apply A ppropriate Review Processes Eased
On The P articu lar Application Before It

T h e  M O A  does not have a s ingle  private  lan d o w n er  p la t rev iew  process. M any

d ifferen t p rocesses  potentia lly  apply. It has a long-plat p rocess  (A M C  21.15.100-120), a

short-p la t  p ro ces s17 (A M C  21.15.125), the right to w aive any rev iew  (AS 29.40.090(b)), and

the r igh t-o f-w ay  acquisition  process (A M C  21 .15 .123). T h e  H ar tm a n s’ argum ents  do not

w ork  unless  the co u r t  finds that the only  w ay to m ee t the last sen tence  o f  A S 09.55.275

requ ires  A M C  21 .15 .123  to be identica l, substan tive ly  and  procedurally , to A M C

15 Memorandum in Support of Motion to Dismiss, January 15, 2004, at 11 (references “recent 
platting review of the Hartmans’ own application for replat approval” and that the DOT&PF plat 
approval had a “substantive impact on the Hartmans’ platting process”).
16 Because the last sentence of AS 09.55.275 only references procedural treatment of the replat 
applications, it is not necessary to address the AMC 21.85 exemption in AMC 21.15.123. AMC 
21.85 will be discussed in more detail below.
17 Alaska Statute 29.40.090(a) does not mandate a particular shorl-plal procedure, and leaves it to 
the discretion of the municipality to set the appropriate procedure.

OPPOSITION TO AUTHORITY CHALLENGE
SOA, D O T & P F  v. D avid  11. H artm an, et al.
3A N -03-13875  C l

Page 10 of 10



21 .15 .100-120 . T h is  finding, in turn, w ould  substitute the co u r t’s judgm en t for local zoning

discre tion  in w hat p rocedure  best suits the type o f  app lica tion  being  presented.

W hat is partially  at slake in this p roceed ing  is the r igh t  o f  the M O A  to m ake

reaso n ed  distinctions in how  it treats rep la t  app lications  o r  petit ions  w hich  com e before it.

D iffe ren t applicants  will m erit d iffe ren t trea tm ent based  on the type o f  application  o r  p la t

p resen ted . T h e  M O A ’s general authority  to m ake  p lann ing  and  zoning  decisions is

recogn ized  by state s ta tu te .1S T h e  fact that d if fe ren t app lican ts  m ay have  d ifferen t

substan tive  o r  procedural ru les applied  to them  is a lso  reco g n ized  by A S  29.40.090, w hich

m andates  that m unicipalities  have  an abbrev ia ted  p rocedu re  fo r  sm all subdivisions, and

w aive r  o f  any application  requ irem en t fo r  certain  la rge r  subd iv is ion  parcels. T he  M O A ’s

trea tm ent o f  g overnm en ta l r igh t-o f-w ay  app lications  in a m a n n e r  s im ilar to short-plnt

applications  is no  m ore  than an exerc ise  o f  its d isc re t ion  to d e te rm in e  w hich procedure best

suits the particu lar  type o f  replat app lica tion  before i t .19

B. Private Landowi. er Applications U nder Long-PIat Procedures Are 
D ifferent In Kind From  Right-Of-W ay Applications F o r Replat

T ry ing  to apply  private  landow ner  subdiv is ion  long-p la t petitions to the con tex t o f

governm en ta l r igh t-o f-w ay  acquisitions is to try and  fo rce  a  sq u a re  peg into a round hole:

“T h e  tw o p rocedures  in A M C  21 .15 .100  and A M C  21 .15 .123  address  fundam entally

18 See AS 29.40.010-200.
19 The analysis is considerably complicated by the fact that not all municipalities follow the same
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differen t situations, and a single p rocedure  applying to both  situations does not serve  the 

p u b l ic ’s pu rpose .” 20 T h e  two situations are  not com parab le ,  and  private  developers  and  

D O T & P F  s tand  0 1 1  d ifferent substan tive  and  p rocedural footings at the time o f  rep la t 

petition .21

A t the m ost basic level, the goals are d ifferent.  P rivate  landow ners  seek ing  to

subd iv ide  in tend  to o ffer  properly  for resale at a p rofit .22 T o  this end, lots are often

subd iv ided  to the h ighest and best use while m in im iz ing  and  limiting expenditure  o f  funds

« • • •)!
on in fras truc ture  such as roads, sew er, water, and  utilities."' T h e  goal o f  governm en t 

agenc ies  is d ifferent. G overnm en t agencies  acqu ire  and develop  properly  utilizing public  

funds fo r  public  services, and for the public benefit, in this case  to build a m ajor arterial 

h ighw ay .24 T h e  re la tively  large scope o f  the public pro jec ts  im poses corresponding ly  

deta iled  notice  requirem ents, and rev iew  requ irem ents ,  w hich  do not apply  to private 

deve lopers .2'̂

T h e  level o f  public notice, env ironm enta l review , and  design  review  w hich  occurs 

p rio r  to replat approval requests  d iffers  °*gnificantly be tw een  private  subdiv ision  projects

repla' procedures. (Ex. 9, Sharp Affidavit, January 23, 2004, at ‘j[ 3.)
“° Ex. 6, Knox Affidavit, February 2, 2004, at (|[ 2.
21 Ex. 5, Rice Affidavit, February 4, 2004, a t ')[ 9.
22 Ex. 3, Weaver Affidavit, February 2, 2004, a t '][ 5.
23 Ex. 5, Rice Affidavit, February 4, 2004, at ‘J[ 3.
24 ]d. at ‘][ 4.
25 See id.
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and  road  projects . A s K im  Rice, the D O T & P F  C entra l R eg ion  C h ie f  R ight o f  W ay  A gen t

poin ts  out, the first and  potentia lly  only  tim e that the M O A  will see a  private  d ev e lo p e r’s

p lans  is at the t im e o f  subm iss ion  for subd iv is ion  rep la t  approval:

Potentially , the on ly  time a su b d iv id e r ’s neighbors, the 
com m unity , the p la tting  au tho ri ty ’s par tne r  agenc ies  (w hich  
inc lude  D O T & P F ) ge t pub lic  no tice  and  opportun ity  to review  
and  co m m en t on a p roposed  subd iv is ion  is th rough  the repla t 
p rocess  described  in A M C  2 1 .1 5 .26

T o m  K nox, the M O A  M unic ipa l Surveyor, concurs  in K im  R ic e ’s assessm ent, and

gives  specia l recogn ition  to the s ign if ican tly  h ig h e r  env ironm en ta l and  design w ork

preced in g  a req u es t  fo r  repla t approval as co m p ared  to private  landow ners:

O n  h ighw ay  o r  road  projects , g o v e rn m e n t  agencies, especially  
in federally  funded  projects, go  th rough  ex tensive  
en v i io n m en ta l  and design  rev iew  p rocedu res  that typically 
e ncom pass  num erous  public  hearings  and  notices p rio r  to 
ga in ing  approval to cons truc t the project.  M any  o f  those 
p rocedures  o ccu r  before die g o v e rn m e n t agency  applies  for 
rep la t  approval. By contrast,  a p rivate  d ev e lo p er  w h o  seeks to 
subd iv ide  p roperty  has no s im ila r  requ irem en ts ,  and  typically 
subm its  an app lica tion  fo r  rep la t approva l w ithou t the sam e 
ex tensive  p re-app lica tion  rev iew  and  w ork  hav ing  been 
com ple ted , and  w ithou t public  notice o f  any  type. In my 
estim ation , requ ir ing  gov ern m en t agenc ies  to go  through the 
sam e  steps as p riva te  landow ners  w o u ld  resu lt  in needless  
dup lica tion  o f  rev iew  p rocesses  and  w ou ld  cause  needless 
de lays  and  add  additional cost to ro ad  p ro jec ts  .27

26 Id at (|[ 3; Ex. 6, Knox Affidavit, February 2, 2004, at j[ 4 (subdivision projects by a private 
developer are reviewed primarily, if not exclusively, vvithin the context o f  the plat approval 
process).
27 Ex. 6, Knox Affidavit, February 2, 2004, a t ')[ 2.
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Mr. K nox  explains that for governm ent projects, M O A  review s o f  proposed  h ighw ay 

pro jec ts  occu r  both before the D O T & P F  repla t petition , and  afte r  the D O T & P F  repla t 

petition. T h e  h ig h w ay  deve lopm en t p ro jec t is “p rogress ive  and  cum ula tive ,” and  each  

phase  builds on  prior phases .2S T h e  entire  h ighw ay  d ev e lo p m en t and  construction  process  

subjects  D O T & P F  plans to m ultip le  levels o f  scru tiny  at m ultip le  construction  m iles tone  

m a rk s29 du ring  the project p rocess -- both p rio r  to, and  after, the request for replat approval 

~  that m akes app lication  o f  A M C  21.85 unnecessary  and dup lica tive .30

F o r  D O T & P F , the reques t for rep la t approval is ju s t  one  part o f  a com prehens ive  

(env ironm enta l,  design, public  notice) rev iew  process, but for private developers, the entire 

p lan  genera lly  will be analyzed  only  w ithin  the con tex t o f  the rep la t approval p rocess .31 

T h ere  is very little that is s im ila r  abou t private  dev e lo p e r  rep la t applications , and  

app lications from  gov ern m en t entities fo r  approval o f  r igh t-o f-w ay  acquisitions. It w ould  

be nearly  im possib le  to list all the str ingent p re-construc tion  requ irem en ts  and  checks  

im posed  on governm en t agencies  seek ing  to cons truc t a public  h ighw ay, but be low  are

28 E x .  5 ,  Rice Affidavit, February 4 ,  2004, at (|| S .

29 E x .  2, Nelson Affidavit, February 2, 2004, at (J[ 6 .

30 E x .  6 ,  K n o x  Affidavit, February 2, 2004, at (|[ 3: E x .  5 ,  Rice Affidavit, February 4, 2004, at 'j[ 9 .

31 E x .  6, Knox Affidavit, February 2, 2004, at 'Jlj| 4 ,6; E x .  4, Rice Affidavit, February 4 , 2004, al ‘||
3.
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T he  M O A  rev iew  p rocess  starts th rough its pa rtic ipa tion  in a M etropolitan  P lanning 

O rgan iza tion  via the A nchorage  M etropolitan  A rea  T ransporta tion  S o lu tions  (A M A T S ).33 

T h e  A M A T S  organ iza tion  is responsib le , in part, fo r  identify ing  transportation needs in the 

A nchorage  area .j4 T h e  various  A M A T S  group  m eetings are open  to the public. 

A ccord ing ly , public  transporta tion  projects invite public  co m m en t and  partic ipa tion  from  

the very  earliest p lann ing  stages. T he  A M A T S  process  is m ulti-d isc ip linary , and contains 

m ultip le  state  an d  local official m em bers  that seek  to in tegrate  local needs and  

requ irem ents ,  w ith  federal and  state requirem ents, and  thereby  to plan, identify, and 

develop , overall public  transporta tion  needs and  p ro jec ts .35

s o m e  s a l i e n t  h i g h l i g h t s . 32

1. Level O f Public Input

32 The Hartmans argue that listing the differences between right-of-way replat approval compared 
to private landowners would be “mind-numbing,” primarily because of the AMC 21.85 exemption. 
(Memorandum in Support of Motion to Dismiss, January 15,2004, at 9.) What is, perhaps, equally 
“mind-numbing,” is the Hartmans’ implication that DOT&PF is in some manner exempt from 
planning, zoning and design criteria, or that the MOA has no meaningful role, or input, into the 
planning, zoning or design o f  highways within the MOA. In point of fact, the MOA, and the MOA 
assembly, gets input into the highway design process many years before a highway is even 
constructed, and at multiple environmental and design milestones before, and after, DOT&PF 
submits for a right-of-way replat approval.
33 Sec generally' 23 C.F.R. § 450, Subpart C. The municipal website for the MPO is located at 
www.muni.org/transplan/amats.cfm.
34 Ex. 5, Rice Affidavit, February 4, 2004, at l|| 6.
35 S e e  g e n e r a l l y  i d .
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In addition to the m eetings  during  w hich the M O A , D O T & P F  and federal and  state 

regula tory  agencies  scoped  the C  Street project, m any  m eetings  advert ised  to the genera l 

public  occurred .36 T his  public  invo lvem ent is a co rners tone  to p ro jec t d ev e lo p m en t .37 

D O T & P F  env ironm enta l p lanners  publicly  noticed a m eeting held  on January  15 ,1995, and 

sent ou t a p ro jec t new sle tte r  on January  9, 1995, w ith  an upda te  new sle tte r  on A pril 23, 

1997. T h ir ty - tw o  com m en ts  w ere  rece ived  from  the public  respond ing  to the D raft 

E nv ironm en ta l Im pac t S tatem ent (“EIS” ). A nother EIS  was re leased  on M ay 10 ,1999 , with 

a public  hearing  on June 23, 1999. Forty-eight com m ents  w ere  rece ived . C oncerns  w ere  

sum m arized  by D O T & P F  by o rder o f  frequency , and  re sponses  to the conce rns  w ere 

provided . C oncerns  raised, and addressed , included: “ 1. P ro ject purpose , need, schedule , 

and  process; 2. Trails , g reenw ays, and open  space; 3. A ccess /c ro ss ings ;  4. Residential 

land use; 5. Safety/traffic  s ignals; 6. A ir  quality; 7. W etlands; 8. T rans it / land  use; 9. 

D rainage; 10. Utilities; 11. W in ter  cities design  cons idera tion ; 12. W ild life; 13. 

H azardous  W aste .38 A ny and  all co m m en ts  w ere w elcom e, and  n um erous  zon ing  rela ted  

topics w ere  specifica lly  ra ised  as concerns. N oth ing  p rev en ted  the H artm ans  from

36 The federal public meeting requirements can b e  found, in part, in 23 C.F.R. § 309; 23 C.F.R. § 
710.305; and 23 C.F.R. § 771.111.
'7 Ex. 5, Rice Affidavit, February 4, 2004, al (K 5.
■’* Ex. 7, Childers Affidavit, January 23, 2004, at 7.
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partic ipa ting  in this p rocess, and  ra is ing  any concerns  that they m igh t have  had . R elevan t 

portions o f  the Final and D raft E nv ironm enta l Im pact S ta tem ents  are a t tached .39

T he  design  phase also  p rov ided  m ultip le  opportun ities  for public  com m ent. 

D O T & P F  design  planners pub lic ly  noticed  a hearing  fo r  W ednesday , N o v em b er  14 ,2001 , 

and  a new sle tte r  was m ailed  out to all ad jacen t p roperly  ow ners .40 Public  notice was also 

p rovided  so  that com m ents  cou ld  be  sent d irec tly  to D O T & P F .41 A  copy  o f  the m ailing  list 

is a ttached .42 M any  im pacted  property  ow ners  attended  the design  m eetings. R elevant 

excerpts  from  the D esign  S tudy Report, w ith  public com m en ts ,  is a ttached  hereto  as an 

exhibit.

U nlike p riva te  p roperly  ow ners, D O T & P F  engaged  in ex tensive  m eetings  with the 

M O A , with federal regu la to ry  agencies, and  with the genera l public  all prior to filing its 

request for repla t approval.

2. Level O f Environm ental And Design Review 

Private landow ners  will not have  gone  through the sam e public process noted above, 

and  will not have  gone  th rough  the sam e ex tensive  env ironm enta l and  design  w ork  w hich  

D O T & P F  has undertaken  before a petition for rep la t approval is filed.

39 

■ 10

41

42

Ex. 7, Childers Affidavit, January 23, 2004.
Ex. S, Grier Affidavit, January 22, 2004. The Hartmans were not in attendance, kl.
Id.
See id. a l '][ 3. The Hartmans were on the mailing list (#120).
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The environmental and design work which DOT&PF undertakes prior to Filing for 

replat approval is too extensive to fully catalogue in this motion, but the procedures are at 

least partially outlined in the Alaska Preconstruction Manual, and Alaska Environmental 

Procedures Manual, both available on-line at the DOT&PF website.43 Additional 

requirements are found at 23 C.F.P. Part 771.44 Coordination with the Army Corp of 

Engineers occurs45 The Alaska Preconstruction Manual summarizes required 

environmental work:

All projects require the following activities:

1. analysis of environmental impacts;

2. coordination with local governments and other 
agencies;

3. obtainment of required environmental permits 
and clearances; and

4. completion of a public involvement process.46

Private landowners have no similar comprehensive environmental requirements, and 

do not typically undertake environmental work until at, or during, the time of replat 

approval consideration. Long before DOT&PF submits its application for replat approval

4-' The path is through the main page, www dot.state.ak.us, and then through the pull down 
menu as follows: Documents QuickLinks/Design & Constr. Standards.
44 Ex. 5, Rice Affidavit, February 4, 2004, at ‘|[ 7.
45 Id.
Au Alaska Preconstruction Manual at Section 440.10.
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to the MOA, extensive environmental work has been performed consistent with the Alaska 

Preconstruction Manual, and Alaska Environmental Procedures Manual.47 The 

environmental requirements, like most requirements, are on-going, and Carl Nelson 

provides examples of the wetlands mitigation work which DOT&PF undertook on the C 

Street project.48 That environmental work is required of DOT&PF quite apart from whether 

or not review occurs as part of the replat application process. After the public meetings

(noted above) and regulatory review, the final product of the initial environmental work is 

an approved environmental document.

After the environmental document is approved, the project will be funded at the 

design stage. This work is still far in advance of DOT&PF submitting its request for right- 

of-way replat approval. The actual design work must comply as closely as practicable to 

nationally recognized design standards adopted by the American Association of State 

Highway and Transportation Officials (AASHTO).40 These design standards and associated 

DOT&PF manuals have been recognized by the Alaska Supreme Court.50 In additional, 

DOT&PF must comply with all applicable requirements specified in 23 C.F.R. Subchapter 

G (23 C.F.R. §§ 620-669), including 23 CFR Part 620, Part 625, Part 630, Part 640, Part

47 Sec generally Ex. 5, Rice Affidavit, February 4, 2004, at 'J| 7.
48 Ex. 2, Nelson Affidavit, February 2, 2004, at '|| II .
4" Alaska Statute 19.10.160; Ex. 2, Nelson Affidavit, February 2, 2004, at'j[ 7; see also Ex. 5, Rice 
Affidavit, February 4, 2004, at (1| 8 (general description of design phase and AASHTO standards).
50 Sec, e.g.. Wells v. State. 46 P.3d 967, 970 (Alaska 2002).
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those standards, policies, and standard specifications that are acceptable to the Federal

Highway Administration (FHWA) for application in the geometric and structural design of

highways.’02 The project goes through many phases of design review, and the MOA gets

copies of the design at the different stages for its review and comment on design and zoning

related issues.‘5j Carl Nelson, a Project Manager for DOT&PF, points out that the design

documents are distributed to various MOA sections.54

A summary of the MOA sections involved in the design review process, which

precedes DOT&PF submitting its right-of-way replat approval request, includes:

Parks & Recreation

Public Works Dept.

-Design & Constr. Section 
-Traffic Engineer 
—Public Services 
—Street Maintenance Division

Community Planning Dept.

—Physical Planning

Transit Dept.

51 Ex. 2, Nelson Affidavit, February 2,2004, at 'j[ 7; Ex. 5, Rice Affidavit, February 4,2004, at (|| S.
52 23 C.F.R. §625.1 (2003).
53 Ex. 2, Nelson Affidavit, February 2, 2004, at f | [  6 ,  S .

54 kl- at'II 5.

6 4 5 ,  P a r t  6 5 0 ,  a n d  P a r t  6 5 2 . 51 T h e  p u r p o s e  o f  t h e  f e d e r a l  d e s i g n  s t a n d a r d s  a r e  to  “ d e s i g n a t e
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—Transit Operations 

Fire Dept.55

Some questioning of Mr. Weaver during his deposition66 suggested that the

Hartmans believed inadequate distribution existed as part of the replat process, but the

Hartmans overlook the on-going involvement of various MOA sections/departments prior

to, and after, DOT&PF filing for replat approval. To describe all the different opportunities

that the MOA had to provide comments would be beyond the reasonable scope of this brief,

but a short summary of the MOA opportunities for input during project development is

attached to Carl Nelson’s affidavit.57 DOT&PF policy specifically notes the importance of

cooperation and coordination with the MOA:

As partners in maintaining a local transportation system, it is in 
the interests of the public for the state and the involved 
municipality to agree on project planning and design. As a 
matter of policy the project engineer shall:

Involve the municipality early in the project planning and design 
processes as described below;

Respond to comments from municipalities timely in writing as 
described below; and

65 Id- al 20, 21-24. The letter at page 15 o f  Mr. Nelson’s affidavit includes as attachments those 
materials between pages 16 -  24. The 1986 memorandum between DOT&PF and the MOA 
provided for a central point o f  contact in the MOA through which distribution of design plans to 
and from D OT& PF would occur.
56 The depositions taken by the Hartmans are not yet available at the time o f  filing tins opposition 
brief.
17 Ex. 2, Nelson Affidavit, February 2, 2004, at 11-13.
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Make a good faith effort to come to agreement on all identified issues 
within the time frames identified below before proceeding. In the 

event the municipality is not satisfied with the project manager’s 
formal disposition of comments, the municipality may elevate.38

Again, the Hartmans overlook the fact that a private developer will not have typically gone

through the same multi-year review process, with the same level of prior MOA

involvement, before filing for replat approval. The MOA is directly and substantially

involved in road projects long before DOT&PF files for replat approval. The Hartmans’

suggestion that DOT&PF somehow gets a “pass” on MOA scrutiny ignores the existing

review process, and defies the very nature of the public road construction process.

DOT&PF’s application of the extensive and detailed design criteria is the equivalent

of the MOA’s use of AMC 21.85 during the replat review process for a private developer.39

For DOT&PF, however, that review process begins long before DOl'&PF submits a request

for replat approval. The design process includes MOA agency review, public review,

regulatory review, and on-going modifications in response to input from all sources.

When the design work is approximately 70% complete, the right of way phase is

initiated and funded.60 At this time, al least three phases are operating concurrently: the

design continues to be developed, the right-of-way process is initiated, and final utility

38]d. at 11.
39 Ex. 5, Rico Affidavit, February 4, 2004, at •][ 8 (collectively, these documents are to a highway 
engineer comparable to the standards set out in AMC 21.75-85).
60 See generally id. at (J[ 9 (describes Right-of-Way stage).
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relocation plans and agreements are prepared.01 It is not until this phase that the DOT&PF 

will submit a request for replat approval pursuant to AS 09.55.275 and AMC 21.15.123.

By the time DOT&PF submits its right-of-way replat approval application, DOT&PF 

will have already wound its way through a veritable labyrinth of planning and regulatory 

reviews, and private and public meetings, over the span of many years. In addition, by this 

stage, the MOA (including multiple departments and personnel) will have seen and 

reviewed at least two C Street design plans prior to DOT&PF requesting replat approval.62 

Of course, the MOA also provided right-of-way input already through the AMATS process 

and resulting Official Streets and Highways Plan, a “primary purpose” of which is to 

“identify right-of-way requirements of the highway transportat:°>n system.”63

For the Hartmans to suggest that there was no public notice, or that MOA or the 

public had inadequate input, or that inadequate design review has occurred without the 

AMC 21.15.100-120 procedure, is to fundamentally miscomprehend the comprehensive 

regulatory structure underpinning the entire highway planning, development, 

environmental, design, right-of-way, and construction process.

61 Ex. 5, Rice Affidavit, February 4, 2004, at 'j[ 9.
02 Ex. 2, Nelson Affidavit, February 2, 2004, a t ')[ 6.
63 Official Streets and Highways Plan, Section 3.3 (Righl-of-Way Requirements).
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The requirements of AMC 21.85 only need to be addressed if the court finds that AS

09.55.275 requires substantively similar treatment of private landowners and government 

entities. DOT&PF believes that AS 09.55.275 only requires procedurally similar treatment 

of private landowners and the government, but addresses the substantive requirements of 

AMC 21.85 out of an abundance of caution.

As noted above, the MOA and DOT&PF take the position that the level of public 

notice, regulatory review, and long and short term planning and design work which occurs 

on a DOT&PF public project prior to submission for replat approval makes application of 

AMC 21.85 “unnecessary” and “duplicative.”64 Submission of DOT&PF’s application for 

right-of-way acquisition replat to all the same MOA entities as a private landown.ci during 

the replat approval process is not necessary for the same reason.65 Many MOA departments 

are already involved in the C Street project through the design review phase, as noted

C. Application O f A M C  21.85

64 Ex. 6, Knox Affidavit, February 2,2004, at (J| 3; Ex. 5, Rice Affidavit, February 4 ,2004, a t ‘J[ 10 
(prior to submission for replat approval, DOT&PF has engaged in more in-dcpth, comprehensive 
and compatible standards than in AMC 21.85).
65 Ex. 6, Knox Affidavit, February 2,2004, at (J[ 5. As part of the replat review process, the request 
for replat approval may not be circulated to certain Anchorage departments (utilities, traffic 
engineer, physical planning, etc.) that a private landowner request under AMC 21.15.100-120 
might be circulated to. However, many o f  these committees are already members of the AMATS 
Technical Advisory Committee board whose task involves, in part, “recommendations to the Public 
Committee in its review of federal and state funded transportation projects and programs.” (From 
AMATS website.) Another review of projects by committee members involved in the public 
transportation review and scoping process is unnecessary as part of the replat approval process.
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above. In addition, many of the MOA entities have been involved from an early stage in the 

AMATS process, and further review under AMC 21.15.123 is unnecessary for that reason 

as well.66

Analysis of AMC 21.85 compared to pre-existing requirements imposed on 

DOT&PF supports the conclusion that the AMC 21.85 requirements are indeed duplicative 

and unnecessary.

The streets listed in AMC 21.85.050-070 are classified as local and minor collector 

streets.67 DOT&PF does not build, operate or maintain those kind of streets because they 

are not part of the National Highway System (NHS) back-bone. Generally, the standards 

have no direct applicability to DOT&PF.6S DOT&PF does take the local or minor collector 

streets into consideration to the extent of their intersection, or encroachment, with DOT&PF 

owned, operated, or maintained streets.

Other AMC 21.85 requirements, such as erosion,69 curbs and gutters, utilities,70 

sidewalks, traffic control,71 lighting, and so on, are all addressed in AASHTO, or in other

66 Ex. 6, Knox Affidavit, February 2,2004, at (J[ 5 (given pre-construction review process, “ it is not 
necessary for all of  the municipal entities that review private landowner’s plat approval 
applications to review right-of-way acquisition replat applications”).
67 See generally American Association of Stale Highway and Transportation Officials,/! Policy On 
Geometric Design o f Highways and Streets 11-12,15(1990) (introductory discussion of minor and 
major urban collector roads, and urban local roads).
08 Ex. 5, Rice Affidavit, February 4, 2004, al (j( 9.
69 See also erosion control requirements in 23 C.F.R. Part 650.
711 See also utilities requirements in 23 C.F.R. Part 645.
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relevant Code of Federal Regulation requirements. “ The Alaska Preconstruction Manual 

expands on almost all of the foregoing requirements. " For example, utilities coordination 

is addressed at the pre-design phase in Sections 440.30.1 and 440.30.2; during the design 

phase, utilities coordination is addressed at 450.40.1.

Landscaping appears to be the only provision of AMC 21.85 which may not apply to 

DOT&PF directly by federal or state standards. However, landscaping is a decision in 

which the MOA is involved through AMATS, and through the budgeting process. 

Landscaping is a “political and monetary issue,” and is effectively analyzed on a case-by-

• i i
case depending on the particular transportation project. Accordingly, the MOA does get 

input into whether or not landscaping will be provided on a given project. DOT&PF would 

also note that AMC 21.85.190 is not necessarily intended to apply to government entities. 

Landscaping is only for lots wherein a “certificate of occupancy” is issued (AMC 

21.85.190), and utilities are exempted under AMC 21.80.340. Furthermore, landscaping is 

optional under AMC 21.S0.340 (the platting authority “may” require . . .), and therefore

71 See also traffic control requirements in 23 C.F.R. Part 655.
72 See, e.g., American Association o f  State Highway and Transportation Officials, A Policy On 
Geometric Design o f Highways and Streets 531 -32, 542-46,558-59 (1990) (addressing curbs and 
shoulders, drainage, borders and sidewalks, pedestrian crossings, utilities, traffic control devices 
(which references the Manual on Uniform Traffic and Control Devices (MUTCD), also adopted by 
DOT&PF -  see Design & Const. Standards/Traffic and Safety links al DOT&PF web page), 
erosion control, and lighting).
73 See Alaska Preconstruction Manual, Section 410.1 (specifically adopting federal environmental 
and design requirements).
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presents  no  m ore  o f  a hard-and-fast ru le  than the case -by-case  analysis  w hich  occurs under 

the A M A T S  rev iew  process.

E ven  i f  the court  finds that each  and  every  requ irem en t o f  A M C  21.85 m ust apply to 

governm enta l entities in precise ly  the sam e w ay  as applies  to p rivate  landow ners  under  

A M C  21 .15 .100-120  o r  A M C  21 .15 .125  -  and D O T & P F  s trong ly  believes A M C  21.85 

shou ld  riot, be applied  in this fashion -  the requ irem en ts  o f  A M C  21.85  have e ither been 

m et, substan tia lly  m e t,75 and /or  exceeded  through a thorough public review, and through an 

equally  tho rough  env ironm enta l and  design process  p r io r  to D O T & P F  ev er  filing for replat 

app rova l .76 T his  p rocess incorporates  local, s tate, and  federal regu la tions  and authorities 

w hich, w hen  taken together, m eet o r  exceed  the requ irem en ts  o f  A M C  21.85.

74 Ex. 5, Rice Affidavit, February 4, 2004, at (|  11.
7:1 The Alaska Supreme Court recognized the doctrine of substantial compliance in State, Dep’t of 
Pub. Safety v. Vernandes, 946 P.2d 1259,1261 (Alaska 1997). The doctrine has also been applied 
in the context of eminent domain when justified on the particular facts of the case. See, e.g., City 
of Winner v. Beehtold Investments. Inc., 4S8 N.W.2d 416, 418 (S.D. 1991) (strict compliance 
considered together with substantial compliance); District Bd. of Trustees of Dayton Beach Cmty. 
Coll. v. Allen, 428 So.2d 704, 706 (Fla. Dist. Ct. App. 1983); 6 Julius L. Sackman, Nichols on 
Eminent Domain § 24.06[3], at 24-51 (3d ed. rev. 2003).
76 Ex. 6, Knox Affidavit, February 2,2004, at (J[ 6 (government right-of-way acquisition projects are 
subject to more scrutiny and review than a private landowners’ subdivision projects in light of the 
procedures and review processes which apply to those projects, above and beyond the municipal 
replat process, and issues such as setbacks, drainage and landscaping are addressed as part of the 
overall design project during the review processes).
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III. DOT&PF Properly Coordinated With The MOA Consistent With The Intent
Of AS 09.55.275

The MOA is satisfied tnat DOT&PF properly coordinated with it.77 Prior to AS 

09.55.275, DOT&PF did not necessarily coordinate with local governments when 

conducting right of way acquisitions.78 Accordingly, DOT&PF would acquire right-of-way 

without the affected municipality or other local government entity having any say or input 

into the process.

In 1975, the legislature passed AS 09.55.275 which mandated that DOT&PF 

coordinate with local government agencies. This “clear” legislative puipose was described 

in some detail in the case of Municipality of Anchorage v. Suzuki , 41 P.3d 147 (Alaska

2002). The Hartmans argue that if Suzuki is read with a “broad construction in favor of the 

interests of the landowner,” and a “strict” and “narrow” construction against DOT&PF, 

then a conflict exists between AS 09.55.275 and the last sentence of AMC 21.15.123.79

No such conflict is apparent based on any of the court’s statements in Suzuki. The 

court repeatedly emphasizes that the clear purpose of AS 09.55.275 is simply to require 

cooperation between state agencies and local governments. Absent such legislation, case

77 Ex. 3, Weaver Affidavit, February 2, 2004, at j[ 3 (“DOT&PF complied with municipal 
requirements, and properly coordinated with the Municipality on its request for replat approval”).
78 Ex. 3, Weaver Affidavit, February 2,2004, at ‘J[ 2; Ex. 9, Sharp Affidavit, January 23,2004, a t '][ 
2.

79 Memorandum in Support of Motion to Dismiss, January 15, 2004, at 7.
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law suggests that DOT&PF need not necessarily consult with local government agencies.80

The Suzuki court explains:

The legislative history for AS 09.55.275 is sparse. The 
primary source of legislative purpose for AS 09.55..275 is thus 
the act itself.

The municipality argues that the act’s purpose is “abundantly 
clear”; it is to require coordination between state and local 
governments. The municipality concludes that Suzuki and 
Lim’s interpretation of the statue does nothing to further this 
purpose. We agree that this clear purpose is evidenced by the 
session law. The act is introduced as “AN ACT Relating to 
state compliance with local planning, platting and zoning 
ordinances.” Section of the act amends AS 35.10.020:

CONSULTATION WITH MUNICIPAL PLANNING 
COMMISSIONS. Before the construction of a public works in 
a municipality, the department shall confer with the planning 
commission of the municipality to determine that the welfare 
of the public is properly protected and its agencies and zoning 
ordinances and the local regulations in the same manner and to 
the same extent as other landowners. However if a state 
agency clearly demonstrates an overriding state interest, a 
waiver of the compliance requirement may be granted by the 
governor.

The language of section AS 09.55.275 makes it clear that the 
act was intended to require the state to confer with local 
governments on projects. Section two amends AS 09.55 by 
adding the replat approval section, quoted above in Part II.
This act is evidence that the legislature intended the statute to 
be read broadly to achieve coordination between the state and

80 See generally, 29A C .J.S. Eminent Domain § 219, at 514 (1992) (in the absence of constitutional 
or statutory requirement, it is not necessary to obtain, as a condition precedent to the acquisition of 
private property, the consent of the municipality).
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local governments. If it had been the state rather than the 
municipality improving the road, this purpose would have led 
us to interpret “boundary change” broadly, to require 
coordination and cooperation between state agencies and 
local governments.**1

In this case there is no question that DOT&PF complied with the procedures set forth

by the MOA. The MOA does not contest that DOT&PF properly coordinated and

cooperated with the MOA in order to obtain the preliminary plat approval.82 As noted in

the introductory section of this brief, DOT&PF specifically submitted a request to the MOA

trying to ensure that all applicable zoning rules and ordinances had been met:

Enclosed are the plans and specifications of the above 
mentioned project for your review and comment. Additionally 
please specifically review for compliance with:

“Alaska Statute Compliance with municipal ordinances. A
departm ent shall com ply with local p lanning  and  zoning
ordinances and other regulations in the sam e m anner and to

81the sam e extent as o ther landowners. ” '

DOT&PF went on to request that if differences with local planning or zoning ordinances 

existed, that the MOA “identify any instances where the project fails to comply with AS 

35.30.020.”S4 The overall legislative intent, which was to require DOT&PF to coordinate

Sl Suzuki, 41 P.3d at 152-53 (bold and underline added)
82 Ex. 3, Weaver Affidavit, February 2, 2004, at ‘|[ 3.
83 Ex. 2, Nelson Affidavit, February 2, 2004, at (j[ 8 & 6 of 24.
84 Id.
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with the MOA, and to make itself subject to local zoning laws, was fulfilled based on the 

facts of this case.

The Hartmans seek to employ the doctrine of “strict construction” to read into AS

09.55.275 a requirement that is simply not there, i.e., that municipalities must apply

identical substantive and procedural zoning/platting requirements to private landowners as

to governmental right-of-way acquisition replat approval requests. The Hartmans further

maintain that the substantive and procedural requirements must be identical to those used in

the long-plat application process (AMC 21.15.100-120), rather than the short plat process

(AMC 21.15.125) discussed above.85 Neither the requirement to use identical substantive

and procedural standards, nor the requirement to only use long-plat procedures, are required

by AS 09.55.275. Nor can the doctrine of strict construction be applied to read these

requirements into AS 09.55.275:

[E]mincnt domain statutes are not so strictly construed as to 
defeat the evident purpose of the legislature in granting the 
power.86 Statutes authorizing condemnation of property by 
counties will be so construed as to give effect to the intention 
of the legislature . . .  Strict construction cannot be invoked in 
the matter of carrying out the provisions of a statute that 
plainly confers the power of eminent domain, but rather in 
such a case there should be a liberal and reasonable

85 The long-plat process basically applies to more complex subdivisions, and is described in Jerry 
W eaver’s affidavit. (Weaver Affidavit, February 2, 2004, at (|[ 6.)
86 Citv of Tacoma v. Wclckcr, 399 P.2d 330, 335 (Wash. 1965).
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“Strict construction” does not mean the opposite of “liberal construction”:

Strict construction is not, however, the exact converse of 
liberal construction, for it does not require that the words of a 
statute be given the narrowest meaning of which they are 
susceptible. The language used by the legislature may be 
accorded a full meaning that will carry out its manifest purpose 
and intention in enacting the statute, but the operation of the 
law will then be confined to cases which plainly fall within its 
terms as well as its spirit and purpose.

Applying strict construction in the manner suggested by the Hartmans would mean

that in every instance where a municipality or other local government agency differentiates,

to any degree, between state right-of-way replat applications and private landowner long-

plat applications, authority would be-lacking, and the condemnation would fail. This

interpretation goes far beyond any reasonable reading of Suzuki.

IV. DOT&PF Is Not The “Platting Authority” Referenced In The Last Sentence Of 
AS 09.55.275

Even assuming that a violation of the last sentence of AS 09.55.275 occurred, 

DOT&PF is not the proper entity to target for relief. The last sentence of AS 09.55.275 is 

not directed at DOT&PF, but at the MOA platting authority:

c o n s t r u c t i o n  s o  a s  t o  e f f e c t u a t e  t h e  p u r p o s e  o f  t h e  s t a t u t e . S7

8711 Eugene McOuillin. The Law of Municipal Corporations S 32.19 (3ded. rev. 2000) (footnotes 
omitted).
88 Coon v. City and County of Honolulu, 47 P.3d 348, 362 n. 18 (Haw. 2002).
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The platting authority shall treat applications for replat made 
by state or local governmental agencies in the same manner as 
replat petitions originated by private landowners.S9

The “platting authority” is not DOT&PF, but the MOA. To the extent that DOT&PF had a

requirement in AS 09.55.275, it was to obtain replat approval from the MOA. DOT&PF

did obtain replat approval.90 The MOA’s responsibility, in turn, is to comply with the last

sentence cited above. The MOA had a full and fair opportunity to identify to DOT&PF any

particular instances where the department “did not comply with local planning and zoning

ordinances and other regulations in the same manner and to the same extent as other

landowners.”91 In addition, the Hartmans had an opportunity to provide comment either in

response to the public notice, or in its person-to-person discussions with the DOT&PF

assigned right-of-way agent.

The Hartmans have leveled an authority challenge against DOT&PF, but DOT&PF 

did all it was required to do by AS 09.55.275, and by local ordinance. At no time prior to 

the Hartmans’ authority challenge did either the Hartmans (or the MOA) express any 

zoning concerns to DOT&PF, express any notice concerns, or express any other procedural

89 The general rule is that a municipal zoning ordinance may not impinge on the sovereign’s right to 
exercise the power o f  eminent domain. 1 Julius L. Sackman, Nichols on Eminent Domain § 
1.141 [6] (3d cd. rev. 2003). However, the legislature can voluntarily choose to subject itself to 
local zoning rules. Id. at § 24.06[ 1 ].
911 Ex. 3, Weaver Affidavit, February 2, 2004, at (J[ 3.
91 Ex. 2, Nelson Affidavit, February 2, 2004, at ‘|[ 8 & 6 of 24 (emphasis added).
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or substantive concerns about the eminent domain process. The Hartmans’ only expressed 

concern up until the point of filing an authority challenge was monetary.92

Municipal zoning authority is reserved to the MOA per AS 29.40.010-200. The 

general rule is that municipal ordinances are presumed to be constitutional and reasonable.93 

Furthermore, there is a “presumption that the proceedings of a local government are 

valid.”94 Given that recognized presumption, it is patently unfair to DOT&PF to dismiss 

this action where it complied with a presumptively correct ordinance.

Under any standard of interpretation, strict or liberal, the last sentence of AS

09.55.275 is a requirement on the “platting authority” only. Accordingly, filing an authority 

challenge against DOT&PF is to target the wrong entity. Assuming the Hartmans have 

suffered any damage, it is theoretically possible that the Hartmans may have a claim against 

the MOA.93 However, given the multiple levels of MOA review, the extensive pre­

construction planning and public notices, the environmental and design work and reviews 

which occur before and after replat approval, the likelihood of success of such a claim 

against the MOA is remote, to say the least.

92 Ex. 4, Williams Affidavit, January 22, 200-1. at {j[ 3.
93 Municipality of Anchorage v. Anchorage Police Dept. Employees A ss’n, 839 P.2J 1080, 1093 
(Alaska 1992).
94 City of St. M ary’s v. St. Mary’s Native Corp., 9 P.3d 1002, 1008 (Alaska 2000).
95 It is not clear what the nature of that claim would be, and the MOA would appear to have many 
very valid defenses.
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V. A Pre-Condemnation Hearing Is Not A Procedural Due Process Requirement

The Hartmans imply that pre-condemnation proceedings are a pre-requisite for 

procedural due process protections.96 That is incorrect, and confuses the issues. 

Accordingly, DOT&PF separately addresses pre-condemnation hearing requirements in this 

section of the brief.

The sole question presented is whether AS 09.55.275 requires a hearing based on the 

fact that the MOA’s long-plat process (AMC 21.15.100-120) includes a hearing 

requirement. As noted above, the Hartmans do not satisfactorily explain why the long plat 

process is the only appropriate “private landowner” procedure. The MOA believes that the 

short plat procedure more closely resembles right-of-way acquisitions.97 A hearing is not 

always required for private landowners, and no hearing should be required in this case.

A more fundamental point, however, is that no hearing is necessary before an 

eminent domain action is filed. The case cited by the Hartmans, City of Homer v. 

Campbell, 719 P.2d 683 (Alaska 1986), was not an eminent domain proceeding. A pre-

• • 9Scondemnation hearing is not required by any statute, or by the rules of eminent domain. 

Eminent domain authorities consistently hold that a pre-condemnation hearing is not

96 Memorandum in Support of Motion to Dismiss, January 15, 2004, at 10.
97 Ex. 3, Weaver Affidavit, February 2, 2004, a t '][ 6.
98 See AS 09.55.270 (prerequisites to condemnation do not include a pre-condemnation hearing).
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required." Of course, the eminent domain process contains, as part of that process, the 

right to an authority and necessity hearing, and the right to challenge compensation, but no 

separate pre-condemnation hearing is necessary.

VI. Existing Case Law Leaves Unclear Whether A Local Government’s Improper
Replat Approval Can Be Imputed To The Condemnor To Deny Authority

Most authority and necessity case law, and secondary authorities, address situations 

where either a local government agency, or the state, are alleged to have breached one, or 

more, of their statutory eminent domain obligations. Cases where the condemnor (whether 

state or local entities) is without authority,100 because of actions undertaken by third parties, 

are more difficult to find.

In this case, a unique interaction exists: procedurally, DOT&PF must obtain replat 

approval from the MOA; pursuant to the last sentence of AS 09.55.275, the MOA must treat

"  Sec, e.g.. Golden State Corp. v. Sullivan. 314 A.2d 152, 154 (R.I. 1974) (the right to a hearing 
before the taking or private property by eminent domain is not a right encompassed within the 
fourteenth amendment); 11A Eugene McQuillin, Municipal Corporations § 32.125 (3d ed. rev. 
2003) (notice need not be given to property owners of proceedings, meetings, appointments, etc., 
which are preliminary or preparatory to condemnation unless the statute requires it, and due process 
of law is sufficiently afforded if the owner has notice and an opportunity to be heard at any time 
before final judgment); 7 Julius L. Sackman, Nicholson Eminent Domain § 2.03 (3d cd. rev. 2003) 
(the taking hearing generally occur at some point within, and is a part of, the condemnation 
proceeding itself).
100 The Hartmans have not argued that DOT&PF does not have general authority to condemn. Sec 
generally 1A Julius L. Sackman, Nichols on Eminent Domain §§ 3.01-04 (3d cd. rev. 2003) 
(discussion of capacity to condemn); 29A C.J.S. Eminent Domain § 222, at 520 (1992) (when the 
right of petitioner to exercise the power of eminent domain is made out satisfactorily, the courts 
cannot deny it for any extraneous reasons which do not affect defendant, or the real merits of the 
case).
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'

DOT&PF’s application “in the same manner” as applications from private landowners 

which, as argued above, is also primarily a procedural requirement.

The Hartmans have cited no cases to suggest that the actions of the MOA can be 

imputed to DOT&PF in such a way as to deprive DOT&PF of authority. For the Hartmans’ 

challenge to succeed, it would appear that the following must be true: (1) the MOA 

violated the last sentence of AS 09.55.275 by and through the MOA’s application of AMC 

21.15.123; (2) the MOA’s violation of the last sentence of AS 09.55.275 deprived the 

Hartmans of due process; (3) the MOA’s violation may be imputed to DOT&PF, where 

DOT&PF’s only obligation was to obtain replat approval in accordance with what the local 

zoning laws required (AMC 21.15.123); (4) the imputed wrong-doing is of a kind that 

deprives DOT&PF of program authority to proceed with the condemnation action. The 

chain of proof required to deny authority is quite complex, and the Hartmans’ arguments 

have been focused on the first step of the foregoing evidentiary chain, with the assumption 

that a violation of step one automatically denies due process under step two. The 

Hartmans’ analysis is insufficient, and incomplete.

As applied to DOT&PF, the requirement to obtain replat approval from the MOA is 

procedural: DOT&PF does not actually apply a local governing authority’s zoning 

provisions, and has no authority to do so. DOT&PF merely submits an application for 

approval consistent with what is required by municipal law (in this case, AMC

OPPOSITION TO AUTHORITY CHALLENGE
SOA, D O T& P F  v. D a v id  H. H artman, ct al.
3A N -03-13875 C l

Page 37 of 37



21.15.123),101 and must cooperate, and coordinate, in good faith. A liberal interpretation is 

authorized where a question relates solely to a procedural matter.10" Here, DOT&PF 

applied for and received a municipal replat approval, and under any standard of statutory 

construction, strict or liberal, DOT&PF had proper authority, notwithstanding MOA errors 

(if any) in treatment of DOT&PF’s application.

If “non-compliance” exists in the MOA’s application of AMC 21.15.123, such non- 

compliance by the MOA should not deprive DOT&PF of authority. Absent legal authority 

to impute the error (if any) of the MOA to DOT&PF, the court should find that DOT&PF 

had authority when it filed this condemnation action.103

VII, Neither AS 40.15.380, Nor The Bill Signature Letter, Has Any Relevance

A. Alaska Statute 40.15.380 Cannot Be Used To Interpret AS 09.55.275

The Hartmans note that the right-of-way acquisition plat procedure in AS 40.15.380 

for areas not exercising land use regulation powers resembles the procedure in AMC

101 Only limited information needs to be submitted. Alaska Statute 09.55.275 provides that replat 
must show clearly the “ location of the proposed public streets, easements rights-of-way, and other 
taking of private property.”
1112 6 Julius L. Sackman, Nichols on Eminent Domain § 24.06[3], al 24 48 to 24-49 (3d cd. rev.
2003).
103 If the court finds that DOT&PF had authority, the court could nevertheless apply Alaska Civil 
Rule 72(h) to correct errors, if any, that the court believes may have occurred in the MOA replat 
review process.
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21.15.123. The procedure in AS 40.15.380 (applying j  areas not exercising land use

regulation) differs from the procedure required in AS 09.55.275 (applying to areas that do

exercise land use regulations). The Hartmans conclude that the doctrine of expressio imius

est exclusio  a lterius “mandates . . . that the Slate must follow the replat procedures

applicable to private landowners in areas subject to municipal control.. . .”104

The Hartmans’ reference to AS 40.15.380 does not help determine whether or not

AMC 21.15.123 violates AS 09.55.275 ’s last sentence. The doctrine of expressio unius est

exclusio a lterius does not “mandate” anything at all in terms of what procedure DOT&PF

was required to follow in this case. That doctrine has been described as follows:

Under the principle expressio unius est exclusio alterius, courts 
presume that a statute designating only certain things or acts, 
excludes all other things or acts not designated.105

Under AS 40.15.380, the commissioner of DNR has the authority to make reviews and

determinations on right of way acquisition plats filed in areas not exercising land use

controls. Applying the doctrine o f expressio unius est exclusio  a lterius , one might assume

that commissioners from other departments could not exercise that same authority, for

example. The doctrine may aid in some basic, common sense construction of AS

40.15.380, but has no further applicability:

104 M emorandum in Support of Motion to Dismiss, January 15, 2004, at 15.
105 Agnahooauk v. State, 26 P.3d 447, 455 (Alaska 2001) (footnote omitted).
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Although the expressio unius maxim has had widespread legal 
application, there is nothing peculiarly legal about it. It is a 
product of “logic and common sense.” It acts merely as an aid 
to determine legislative intent and does not constitute a rule of 
law. It expresses the learning of common experience that 
when people say one thing they do no mean something else.
The maxim is not inflexible and should be applied to realize 
legislative intent.106

In 1998, the legislature specified certain right-of-way acquisition procedures in AS

40.15.380. This says nothing about the legislative intent in AS 09.55.275.

Alaska Statute 40.15.380(d) does not mention “applications,” but simply refers to 

analysis of the plat: “The commissioner shall review each right-of-way acquisition plat for 

compliance with this section.” The language in AS 09.55.275 is different, referring not to a 

government agency’s plat, but to the “applications for replat.”

The two statutory sections were drafted roughly 20 years apart, and address different 

topics, with different wording, in a different fashion. The two sections cannot be 

convincingly used to interpret each other.

B. SB 125 Signature Letter107

The Hartmans incorrectly indicate that they provided the court with a Governor’s 

transmittal letter as evidence of legislative intent. The letter is a bill signature letter, not a 

transmittal letter, and therefore only offers very limited evidence of legislative intent.

11,0 2A Norman J. Singer, Sutherland Statutory Construction § 47.24, at 319-320 (6th ed. 2000) 
(footnotes omitted).
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A transmittal letter is a letter from the governor which may accompany the bill 

introduction, and which provides evidence of legislative intent.108 By contrast, a bill 

signature letter is written after the legislative debate has concluded, and although it may be 

still a part of the legislative process, is not itself evidence of legislative intent, although it 

may still be considered in determining such intent.109

DOT&PF also notes that the signature letter does nothing more than raise concerns 

about how complying with local zoning requirements might impact DOT&PF. Far from 

advancing the Hartmans’ arguments, DOT&PF’s concern demonstrates that it took its 

statutory obligation to comply with local zoning requirements seriously.

VIII. Remedy

The Hartmans’ authority challenge is essentially a negotiating gambit: if the 

Hartmans can succeed in outright dismissal 0 1 1  authority grounds, DOT&PF may be forced 

into a position where it must either resolve its differences 0 1 1  valuation immediately, or 

potentially sacrifice the C Street project. For a number of reasons, DOT&PF does not 

believe that dismissal is either appropriate, or necessary.

DOT&PF contends that there has been no violation of AS 09.55.275 either by it, or 

by the MOA. DOT&PF complied with AS 09.55.275. DOT&PF does not make local

107 The correct citation is 96 SLA 1975, not 97 SLA 1975.
108 See, e.g.. Hertz, v. State. 8 P.3d 1144, 1147 1 1.11 (Alaska App. 2000).
109 Hammond v. Hickel. 5SS P.2d 256, 272 n. 33 (Alaska 1978).
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zoning rules, and has no direct authority to make local zoning decisions. Indeed, there is 

nothing more that DOT&PF could have done on the facts of this case by way of compliance 

with MOA replat procedures.

If the court finds that AS 09.55.275 was, in fact, violated, dismissal is not the only

possible remedy. Alaska Civil Rule 72(h)(2)(A) provides:

In the event the objections are found to be valid, the court may 
dismiss the action, remand to the condemning entity for further 
findings, or order such other relief as allowed by law.

(Emphasis added.) Accordingly, the court may fashion any remedy as it deems to be

appropriate, without having to dismiss. DOT&PF is frankly unable to determine what

additional notice, environmental, design, or other work could be provided by DOT&PF at

this point in lime. DOT&PF has complied with all the prerequisites necessary before filing

this condemnation action, and there is really nothing more than can be required of

DOT&PF.

If the Hartmans contend that the “platting authority” erred in the zoning review 

process, one possible remedy may be some form of direct action against the MOA, but 

DOT&PF should be allowed to continue with this condemnation action.

Another option is to find that, at the time of filing, DOT&PF did indeed have 

authority either by complying with AS 09.55.275 or, on the facts of this case, substantially 

complying with the spirit and intent of that statute.
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If the court finds that the AMC 21.15.123 review process conducted by the MOA 

was, in some manner, flawed, the court may find that no basis exists to impute the 

wrongdoing to DOT&PF. Instead, the court could find that DOT&PF had authority at the 

time of filing.

Although there does not appear to be anything else that DOT&PF could have done 

by way of compliance with local ordinances administered by the MOA, if some form or 

corrective action is necessary, a stay is preferable to dismissal. Of course, the Hartmans 

would far prefer to dismiss this case because of the potential negotiating leverage they 

would have.110 However, this action could be stayed, and the Hartmans could be afforded 

whatever remedy the court deems necessary or appropriate.111 Given the broad discretion 

this court possesses under Alaska Civil Rule 72(h)(2), the court can craft an appropriate 

remedy which allows the C Street project to progress in a timely fashion but which, at the 

same time, allows for correction of any perceived violations of AS 09.55.275.

The Hartmans rely on a line of cases involving necessity (rather than authority)

11(1 As the Hartmans are well aware, dismissal would in all likelihood mean that the construction 
season would be missed, or funding for the project potentially jeopardized,
111 DOT&PF points out that landowner concerns about impact to their property are not generally 
appropriate for pre-condemnation consideration. Questions pertaining to damages to property, and 
compensation, must be addressed in the context of the eminent domain proceedings. Sec, e.g.. 
State ex rel. Dunizan v. Superior Court, 279 P.2d 918, 921 (Wash. 1955).
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challenges as a basis for supporting a finding that dismissal is appropriate. “ Necessity 

challenges focus on whether or not a project has a proper public purpose, or whether or not 

it is reasonably necessary to take the property at issue113; an authority challenge, by contrast, 

generally attacks the condemnation on the ground that certain statutory conditions precedent 

have not been met.114

The cases cited by the Hartmans do not provide a helpful framework in the context 

of an authority challenge to a specific statute. The case cited by the Hartmans, State v. 

2.072 Acres. 652 P.2d 465 (Alaska 1982), is distinguishable because it involved a challenge 

to the determination of necessity, rather than an authority challenge. In that case, the court 

found that DOT&PF had failed to consider “critical information,” and therefore failed to 

establish that the taking was compatible with the greatest public good and least private 

injury.115 The court concluded that DOT&PF’s conduct was “arbitrary.”116 The same 

standard of arbitrariness was applied in State. Dcp’t of Transp. & Pub. Facilities v. 0.644 

Acres, 613 P.2d 829 (Alaska 1980), where “critical information” was not considered. In 

both cases, the issue was one of necessity, and in each case, a “critical” error or omission

112 The Hartmans also spend considerable time on the issue o f  whether or not “shall” is mandatory 
or directory. However, no one would appear to dispute that the last sentence of AS 09.55.275 
requires some type of review.
115 See, e.g., 7 Julius L. Sackman, Nichols on Eminent Domain S 1.05, at 1-7 (3ded. rev. 2004).
114 Id. § 2.05[1].
115 2.072 Acres, 652 P.2d at 468-69.
116 Id. at 469.
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was made such that the court found that it should substitute its judgment for that of 

DOT&PF’s judgment.117

Assuming that the foregoing cases did apply, DOT&PF’s conduct hardly raises to the 

level of “arbitrary” conduct. Numerous public hearings were held; public comments were 

received, considered, and responded to; a right of way agent was hired to specifically work 

with, and negotiate with, the Hartmans; DOT&PF filed the request for replat approval 

mandated by the MOA; DOT&PF received replat approval.

IX. Hearing Status

Given the compressed discovery schedule, DOT&PF reserves the right to 

supplement the record as additional information is received. The Hartmans have not listed 

any witnesses who have knowledge of facts supporting an authority and necessity challenge 

other than MOA or DOT&PF employees, and it is not clear at this time whether a hearing 

will be required under Alaska Civil Rule 72(h)(2)(A). The content of the Hartmans’ reply 

brief may also largely dictate whether further discovery, or a hearing, is necessary.

CONCLUSION

The C Street Extension project comes as a surprise to nobody. The proposed C 

Street Extension has received exhaustive public review and comment for many years, and

117 See State. Den’t of Transn. & Pub. Facilities v. 0.644 Acres. More or Less. 613 P.2d 829, 833 
(Alaska 1980) (a court should not substitute its judgment for that of the condemnor, but may set 
aside the condemnor’s decision if it is “arbitrary, capricious, and abuse o f  discretion”).
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has received public comments from MOA committees, from members of the public, and 

from other interested parties. Indeed, the Hartmans nowhere question the public need for 

this project. The project will eventually occur, regardless of whether the Hartmans are 

successful in their challenge to AS 09.55.275. The only apparent beneficiary of the 

Hartmans’ authority challenge is the Hartmans, who seek negotiating leverage over 

DOT&PF.

DOT&PF submits that the Hartmans’ challenge to DOT&PF’s authority should be 

denied. DOT&PF already fulfilled its obligations under AS 09.55.275. DOT&PF’s 

application to the MOA was not only treated in the same manner as private landowners, but 

overall, DOT&PF was held to much higher standards than private landowners. DOT&PF 

also engaged in far greater joint efforts with the MOA than private landowners, from 

planning, to environmental, to design, and to every other phase of the C Street project.

The Hartmans demand that the court read AS 09.55.275 as requiring an exactly 

identical replat review process; the Hartmans further demand that only one process -  the 

long plat process -  can apply. The Hartmans place form over substance. Alaska Statute

09.55.275 does not require identical substantive treatment. Alaska Statute 09.55.275 also 

does not specify either a particular process, or a particular process as matched to a particular 

class of private landowner.
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If the court orders some form of corrective action -  presumably directed at the MOA 

-  DOT&PF requests a stay rather than dismissal. A stay would allow corrective action to 

be taken, while still theoretically keeping the existing funding, and construction schedule, in 

place.

Dismissal, on the other hand, would almost certainly mean that the 2004 construction 

season would be missed, and existing funding could be jeopardized. The C Street 

Extension project is necessary to address a number of existing problems in the Anchorage 

area including: (1) traffic congestion resulting from increasing traffic on Anchorage’s 

north-south corridors; (2) reduced safety caused by congestion; (3) circuitous travel 

required between Anchorage’s south residential and midtown commercial developments.118 

Dismissal would leave existing traffic patterns in place in Anchorage for the foreseeable 

future. The real loser if this case is dismissed is the Anchorage travelling public. 

Commuters would be deprived of all the benefits noted in the Decisional Document filed 

with DOT&PF’s complaint.

DOT&PF properly followed the right-of-way acquisition replat approval process, 

and this court should deny the Hartman’s authority challenge.

Dated: February 4, 2004.

GREGG D. RENKES 
ATTORNEY GENERAL
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By ____________________________
Peter Putzier
Assistant Attorney General 
Alaska Bar No. 9311089

118 S e e  C o m p la i n t ,  S c h e d u le  D  a t  3 .
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