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SB-203 
Fair Hearing Bill 

Senate State Affairs Committee 
Bill Reference Work Sheet

Changes to SB 203 as reflected in the blank CS w ork docum ent 23-LSQ903\Q

1. Page 2, lines 27-31: deleted position of adm inistrative assistant.

2. Page 3, line 13: replaced the words [provide and coordinate] with m ake 
available and  facilitate.

3. Page 6, under H earing Officers (a): added a requirem ent th a t candidates for 
the position m ust have been practicing law in this state  for a t least two years.

4. Page 6, lines 6 -7 , under H earing Officers (a) added a  requ irem ent tha t 
hearing  officers be subject to personnel rules adopted under AS 39. 25.150
(7), (15), and (16). These are the same rules th a t apply to Division of Election 
employees.

5. Page 6, under H earing Officers: removed (c) -  (2), b lanket prohibition  of 
p riva te  law practice by hearing officers.

6. Page 7, under P rocedure for hearings: am ended subsection (c) and added a 
new subsection (d) to insure hearing officers have an im partial disciplinary 
hearing  by the A ttorney G eneral instead of the Chief H earing Officer.

7. Page 8, under Procedure for hearings (c): rem oved the ability for agencies to 
c ircum vent the 90-day m axim um  time limit through the prom ulgation of 
regulations.
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Sponsor Statement SB 203

Senate Bill 203 is a culmination of many years of effort to achieve a more efficient, timely, and 
fair administrative hearing process. The purpose of this legislation is to separate the 
administrative adjudication process away from the agencies that write, promulgate and enforce 
administrative law.

Instead of allowing hearing officers to be typical employees and extensions of the agencies 
whose administrative law they adjudicate, SB 203 is designed to give these administrative 
adjudicators a more independent and protected station from which to deliver timely due process 
through fair and objective hearings. This is accomplished through the creation of a model central 
independent hearing office, and the application of new protections and rules for all hearing 
officers in and out of that office.

As tempting as an all-inclusive type of reform might be, two critical obstacles have caused us to 
move in a more incremental approach. The first is a commitment to keep costs down. The second 
is sensitivity to both employees and administrators who will be involved in the reform. The 
model central office created in this bill will over time incorporate more hearing functions and 
officers. In the interim it will provide resources, training and alternative dispute resolution for all 
state hearing officers.

As a greater separation between hearing officers and agencies occurs, opportunities to create an 
efficient and more professional administrative hearing process in a central panel will be realized. 
It is through these efficiencies that any initial start-up costs are soon negated, and significant 
savings accrue over time. Of course the reductions in time and expense to citizens and 
businesses, though never reflected in fiscal notes, are equally important components in this major 
reform.

The primary objectives of this act are to insure better quality, less costly, less time consuming, 
and fairer administrative hearings. Achieving these goals will not only be beneficial to our 
constituents, but good for business, and government as well. The creation of independent hearing 
offices in other states has enjoyed bi-partisan support. I look forward to the same in Alaska as SB 
203 proceeds through our legislative process.
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23-LS0903\Q
Cook

5/2/03

CS FO R  SEN ATE BILL NO. 203( )

IN THE LEGISLATURE OF THE STATE OF ALASKA 

TWENTY-THIRD LEGISLATURE - FIRST SESSION

BY

O ffe red :
R e fe rre d :

S p o n so r(s): S E N A T E  R U L E S  C O M M IT T E E  BY R E Q U E S T

A BILL 

FO R  AN A CT EN TITLED  

"A n Act re la ting  to certain  adm inistra tive hearings; and establishing the office of 

adm inistrative hearings and rela ting  to tha t office."

BE IT  EN A CTED  BY TH E LEG ISLA TU R E O F T H E STA TE OF ALASKA:

* Section 1. The uncodified law of the State of Alaska is amended by adding a new section 

to read:

PURPOSE AND INTENT. The puipose of this Act is to increase the separation 

between the adjudicatory functions of executive branch agencies and the agencies' 

investigatory, prosecutory, and policy-making functions. The legislature intends by this Act 

to

(1) provide for the delivery of high quality adjudication services in a timely, 

efficient, and cost-effective manner;

(2) ensure respect for the dignity of the individuals whose cases are being

adjudicated;

(3) foster open and clearly explained agency decisions and improve public

W O R K  D R A F T  W O R K  D R A F T  W O R K  D R A F T
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1 access to the process of administrative adjudication;

2 (4) guarantee protection of all parties' due process rights, increase the public

3 parties' perception of fairness in administrative adjudication, and foster acceptance of final

4 administrative decisions by the public and affected parties;

5 (5) protect the integrity of the process of administrative adjudication and

6 decisional independence of administrative adjudicators; and

7 (6) increase consistency in administrative procedures and decisions.

8 * Sec. 2. AS 44.21 is amended by adding new sections to read:

9 A rticle 9. Office of A dm inistrative H earings.

10 Sec. 44.21.510. Office created, (a) There is created in the Department of

11 Administration an independent office of administrative hearings under the direction of

12 the chief administrative hearing officer.

13 (b) The chief administrative hearing officer must

14 (1) be a resident of the state;

15 (2) have experience in administrative law; and

16 (3) be licensed to practice law in this state and have been admitted to

17 practice law in this state for at least five years.

IS (c) The chief administrative hearing officer is appointed to a five-year term of

19 office by the governor. An individual may serve not more than three full or partial

20 terms as chief administrative hearing officer. The governor may remove the chief

21 administrative hearing officer from office only for good cause and shall state in

22 writing the basis for removal. A vacancy in the office of chief administrative hearing

23 officer shall be filled by the governor and the individual appointed serves for the

24 remainder of the term to which appointed.

25 (d) The chief administrative hearing officer shall receive a monthly salary that

26 is not less than Step A nor more than Step F, Range 27, of the salary schedule in

27 AS 39.27.011(a) for Juneau, Alaska. The chief administrative hearing officer is in the

28 partially exempt service.

29 Sec. 44.21.520. Powers and duties of chief adm in istra tive hearing officer.

30 The chief administrative hearing officer shall

31 (1) supervise the office;

C S S B  203( ) -2-
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1 (2) employ administrative staff, who shall be in the classified sendee;

2 (3) employ hearing officers, who shall be in the partially exempt

3 service;

4 (4) preside over administrative hearings handled by the office or assign

5 hearing officers to preside over hearings and protect, support, and enhance the

6 decisional independence of the hearing officers;

7 (5) establish and implement performance standards and peer review

8 programs for hearing officers employed by the office;

9 (6) make available and facilitate training and continuing education

10 programs and services in administrative procedure, administrative adjudication,

11 substantive law, and technical matters for hearing officers and other administrative

12 adjudicators;

13 (7) survey administrative hearing participants and use other methods to

14 monitor the quality of administrative hearings held by the office and other state

15 agencies, and submit to the governor and the legislature on January 31 of each year a

16 report that includes a description of the activities of the office and recommendations

17 for statutory changes that may be needed in relation to the administrative hearings held

18 by the office or other state agencies;

19 (8) review and comment on regulations proposed by state agencies to

20 govern procedures in administrative hearings;

21 (9) enter into contracts as necessary to carry out the functions of the

22 office;

23 (10) annually prepare and submit to the commissioner of

24 administration a budget for the office for the next fiscal year that shall include and

25 separately identify funding for training and continuing education; a copy of the budget

26 submitted to the commissioner under this paragraph shall also be submitted to the

27 Finance Committee of each house of the legislature; and

2S (11) adopt regulations under AS 44.62 (Administrative Procedure Act)

29 to carry out the duties of the office and implement this chapter.

30 Sec. 44.21.530. Jurisd iction  of the office, (a) The office shall conduct all

31 adjudicative administrative hearings required under the following statutes or under

W O R K  D R A F T  W O R K  D R A F T  23-LS0903\Q
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regulations adopted to implement the statutes:

(1) AS 04.11.510(b)(1) (alcoholic beverages license);

(2) AS 05.15 (charitable gaming);

(3) AS 05.20 (recreational devices);

(4) AS 05.90.001 (special racing events);

(5) AS 06 (banks and financial institutions);

(6) AS 08 (occupational licensing), other than AS 08.08;

(7) AS 10.06 (Alaska Corporations Code);

(8) AS 10.13 (Alaska BIDCO Act);

(9) AS 10.25.375 (Electric and Telephone Cooperative Act);

(10) AS 10.50.408 (limited liability companies);

(11) AS 14.11.016 (education-related facility grants);

(12) AS 14.18 (discrimination in public education);

(13) AS 14.20.030 (teacher certificates);

(14) AS 14.25.037 (teachers'retirement);

(15) AS 14.30 (educational programs);

(16) AS 14.37 (childcare facilities);

(17) AS 14.48 (postsecondary educational institutions);

(18) AS 17.20 (Alaska Food, Drug, and Cosmetic Act);

(19) AS 18.07 (certificate of need program);

(20) AS IS. 18.030 (hospice licenses);

(21) AS 18.20 (hospitals and nursing facilities);

(22) AS 18.35.040 (tourist accommodations);

(23) AS 18.55 (housing and public buildings);

(24) AS 18.60 (safety);

(25) AS IS.67.040 (Violent Crimes Compensation Board);

(26) AS 18.80 (State Commission for Human Rights);

(27) AS 21 (insurance):

(28) AS 25.27 (child support enforcement);

(29) AS 27.21 (Alaska Surface Coal Mining and Reclamation Act);

(30) AS 32.05 (Uniform Partnership Act);

C S S B  203( ) -4-
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(31) AS 34.45 (unclaimed property);

(32) AS 34.55.024 and 34.55.026 (Uniform Land Sales Practices Act);

(33) AS 36.30 (Slate Procurement Code);

(34) AS 38.05.065 (contracts for sale of state land);

(35) AS 39.25 (Stale Personnel Act);

(36) AS 39.35 and AS 39.45 (Public Employees Retirement Board);

(37) AS 39.52 (Alaska Executive Branch Ethics Act);

(38) AS 41.17 (forest resources and practices);

(39) AS 41.37.050 (Citizens' Advisory Commission on Federal Areas

in Alaska);

(40) AS 43.23 (permanent fund dividends);

(41) AS 43.56.010 - 43.56.120 (oil and gas exploration, production, 

and pipeline transportation property taxes);

(42) AS 43.70 (Alaska Business License Act);

(43) AS 44.77 (claims against the state);

(44) AS 45,30.040 (mobile homes);

(45) AS 45.55 (Alaska Securities Act);

(46) AS 45.57 (Takeover Bid Disclosure Act);

(47) AS 46 (water, air, energy, and environmental conservation);

(48) AS 47.30.031 (Alaska Mental Health Trust Authority);

(49) AS 47.33 (assisted living homes);

(50) AS 47.35 (child care);

(51) AS 47.45 (longevity bonuses).

(b) An agency may request the office to conduct an administrative hearing of 

that agency or to conduct several administrative hearings. The office may provide the 

service after entering into a written agreement with the agency describing the services 

to be provided and providing for reimbursement by the agency to the office of the 

costs incurred by the office in providing the services. To the extent otherwise 

permitted by law, the agency may delegate to the hearing officer assigned to conduct 

the hearing on behalf of the agency the authority to make a final agency decision in 

the matter.

-5- C S S B  203( )
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Sec. 44.21.540. H earin g  officers, (a) A hearing officer must be admitted to 

practice law in this state and must have been admitted to practice in this state for at 

least two years before being employed or retained with the office. The chief 

administrative hearing officer shall establish additional qualifications for hearing 

officers employed or retained by the office and for those hearing officers that may be 

assigned to particular types o f cases. Full-time hearing officers employed by the 

office are subject to the personnel rules adopted under AS 39.25.150(7), (15), and

(16).

(b) A hearing officer employed or retained by the office may, in conducting an 

administrative hearing for an agency, exercise the powers authorized by law for 

exercise by that agency in the performance o f its duties in connection with the hearing. 

A hearing officer may

(1) engage in alternative dispute resolution under regulations adopted 

by the chief administrative hearing officer;

(2) order a party, a party’s attorney, or another authorized 

representative of a party to pay reasonable expenses, including attorney fees, incurred 

by another party as a result of actions done in bad faith or as a result o f tactics used 

frivolously or solely intended to cause unnecessary delay;

(3) perform other necessary and appropriate acts in the performance of

official duties.

(c) A hearing officer employed by the office must devote full time to the 

duties of the office unless appointed to a position that is less than full-time. A hearing 

officer employed by the office may not perform duties inconsistent with the duties and 

responsibilities of a hearing officer.

(d) The chief administrative hearing officer may enter into a contract with an 

individual who meets the qualifications established in (a) o f this section to serve as a 

hearing officer in a particular administrative hearing or in several hearings of the same 

type. Notwithstanding AS 36.30.015(d), the chief administrative hearing officer may 

contract for or hire a hearing officer without notifying or securing the approval of the 

Department of Law.

Sec. 44.21.550. C ode o f h e a rin g  officer conduct. (a) The chief

WORK DRAFT WORK DRAFT 23-LS0903\Q
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J administrative hearing officer shall, by regulation, adopt a code of hearing officer

2 conduct. Hearing officers of the office and of each other agency shall comply with the

3 code.

4 (b) Except as provided in (d) of this section, the chief administrative hearing

5 officer shall receive and consider all complaints against hearing officers employed or

6 retained by the office or another agency alleging violations of the code. If the chief

7 administrative hearing officer determines that the conduct alleged, if true, would

S I constitute a violation of the code, the officer shall deliver the complaint to the attorney

9 general.

10 (c) If the attorney general determines that a violation has occurred, the

11 attorney general shall submit written findings to the agency that employed or retained

12 the hearing officer who is the subject o f the complaint together with recommendations

13 for corrective or disciplinary action. If the hearing officer is employed or retained by

14 the office, the chief administrative hearing officer shall take appropriate corrective or

15 disciplinary action.

16 (d) The attorney general shall, by regulation, establish procedures to

17 implement (c) of this section, including procedures for investigating and holding

IS hearings on complaints. The attorney general shall receive and consider any

19 complaint filed against the chief administrative hearing officer under this section, and

20 may investigate or hold a hearing on the complaint in compliance with the regulations

21 adopted under this subsection.

22 See. 44.21.560. P ro ced u re  fo r hearings. (a) The chief administrative

23 hearing officer shall, by regulation, establish procedures for administrative hearings

24 conducted by the office. Each administrative hearing under the jurisdiction of the

25 office or that has been transferred to the office by an agency shall be conducted in

26 accordance with statutes that apply to that hearing, including, if applicable, the

27 Administrative Procedure Act (AS 44.62). However, to the extent regulations adopted

2S by an agency for the conduct of an administrative hearing conflict with regulations

29 adopted by the chief administrative hearing officer under this subsection, the

30 regulations adopted by the chief administrative hearing officer control.

31 (b) When an agency recei /es a request for a hearing that will be conducted by

WORK DRAFT WORK DRAFT 23-LS0903\Q
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] the office under AS 44.21.530, the agency shall immediately notify the office. The

2 agency shall compile and transmit to the office the agency file and all materials

3 relevant to the matter.

4 (c) A hearing officer employed or retained by the office shall, within 90 days

5 after the date a case is assigned for hearing, prepare a proposed decision, unless

6 another time period is provided by law or agreed to by the parties and the chief

7 administrative hearing officer. If the proposed decision is not timely issued, the

8 agency decision that is the subject of the hearing is the final agency decision and the

9 party requesting the hearing may appeal from that decision to the superior court or as

10 otherwise provided by law for appeals of final agency decisions.

11 (d) A proposed decision in an administrative hearing shall be in a form that

12 may be adopted as the final decision by the agency with authority to make the final

13 decision. The proposed decision is a public record unless otherwise provided by law.

14 A copy o f the proposed decision shall be served by the office on each party in the case

15 and the attorneys representing those parties in the hearing. Notwithstanding

16 AS 44.62.500(b) and except as provided by other statute, the agency with authority to

17 make a final decision in the case shall, within 30 days after the date the proposed

18 decision is served, do one or more of the following:

19 (1) adopt the proposed decision as the final agency decision;

20 (2) return the case to the hearing officer to take additional evidence or

21 make additional findings or for other specific proceedings;

22 (3) exercise its discretion by revising the proposed enforcement action,

23 order, award, remedy, sanction, or penalty, and adopt the proposed decision as revised;

24 (4) in writing reject, modify, or amend a factual finding in the

25 proposed decision by specifying the affected finding and identifying the testimony and

26 other evidence relied on by the agency for the rejection, modification, or amendment

27 of the finding, and issue a final agency decision;

28 (5) in writing reject, modify, or amend an interpretation or application

29 in the proposed decision o f a statute or regulation directly governing the agency's

30 actions by specifying the reasons for the rejection, modification, or amendment, and

31 issue a final agency decision.

WORK DRAFT WORK DRAFT 23-LS0903\Q
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Sec. 44.21.570. D isqualification o f h earin g  officer, (a) The chief

administrative hearing officer or a hearing officer employed or retained by the office is 

disqualified from a case in which the officer cannot accord a fair and impartial hearing

or for other reasons established in the code of hearing officer conduct.

(b) A party may request the disqualification o f the chief administrative hearing 

officer or a hearing officer by filing an affidavit, before the taking o f evidence at a 

hearing, stating with particularity the grounds upon which it is claimed that a fair and 

impartial hearing cannot be accorded by that officer. Notwithstanding 

AS 44.62.450(c), upon receipt of the affidavit, the hearing officer assigned to the 

administrative hearing shall make a determination. If the affiant objects to the 

decision, the matter shall be decided by the chief administrative hearing officer, whose 

decision is final, or if the hearing is assigned to the chief administrative hearing 

officer, by the attorney general, whose decision is final.

Sec. 44.21.580. Agency coopera tion , (a) All agencies shall cooperate with 

the chief administrative hearing officer and with other hearing offr^rs o f the office in 

the matters involving the duties of the office.

(b) Except as provided under AS 44.21.570 or by regulation adopted under 

this chapter, an agency may not select or reject a particular hearing officer for 

assignment to an administrative hearing.

(c) After an administrative hearing is referred by an agency to the office for 

hearing, the agency may not take further adjudicatory action with respect to the 

proceeding, except as a party litigant or to render a final decision as provided by law.

Sec. 44.21.590. A dm in istra tive  h ea rin g  reco rds, (a) The office shall 

acquire, organize, and make available to the public records relating to administrative 

hearings of the office and of other agencies. The records must include information, 

materials, and data bases used in the conduct of hearings, and the proposed and final 

agency decisions. All court decisions resulting from appeals from final agency 

decisions shall also be collected and included in the records. The office shall make 

final agency decisions available on line through an electronic data base.

(b) This section does not apply to records that are confidential or privileged.

Sec. 44.21.599. D efinitions. In AS 44.21.510 - 44.21.599,

WORK DRAFT WORK DRAFT 23-LS0903\Q
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1 (1) "administrative hearing" means a contested case before an agency

2 in which

3 (A) the matter is heard by a hearing officer who does not

4 represent or have authority to make decisions for the agency in its capacity as a

5 party to the proceedings;

6 (B) the parties may present testimony and evidence not

7 previously considered by the agency; and

8 (C) the hearing officer has authority to make factual findings,

9 legal rulings, and issue a proposed or final agency decision; an administrative

10 hearing does not include a public non-adjudicative hearing;

11 (2) "agency" means an agency o f the executive branch of state

12 government, including an officer, division, or other subunit o f an agency, a public

13 corporation, and the University of Alaska;

14 (3) "hearing officer" means an individual who presides over the

15 conduct of an administrative hearing and who is retained or employed by an agency

16 for that purpose;

17 (4) "office" means the office of administrative hearings established in

IS AS 44.21.510.

19 :i: Sec. 3. AS 04.11.510(b) is amended to read:

20 (b) The board may review an application for the issuance, renewal, transfer of

21 location, o: transfer to another person of a license without affording the applicant

22 notice or hearing, except

23 (1) if an application is denied, the notice o f denial shall be furnished

24 the applicant immediately in writing stating the reason for the denial in clear and

25 concise language; the notice o f denial must inform the applicant that the applicant is

26 entitled to an informal conference with either the director or the board, and that, if not

27 satisfied by the informal conference, the applicant is then entitled to a formal hearing

2S | conducted  before a h earin g  officer from  the office o f ad m in is tra tiv e  hearings

29 (AS 44.21.510) fTHE BOARD!; if the applicant requests a formal hearing, the office

30 of ad m in is tra tiv e  hearings [BOARD] shall adhere to AS 44.62.330 - 44.62.630

31 (Administrative Procedure Act); all interested persons may be heard at the hearing and

WORK DRAFT WORK DRAFT 23-LS0903\Q
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unless waived by the applicant and the board, the formal hearing shall be held in the 

area for which the application is requested;

(2) the board may, on its own initiative or in response to an objection 

or protest, hold a hearing to ascertain the reaction o f the public or a local governing 

body to an application if a hearing is not required under this subsection; the board 

shall send notice of a hearing conducted under this paragraph 20 days in advance of 

the hearing to each community council established within the municipality and to each 

nonprofit community organization entitled to notification under AS 04 .1 1.310(b);

(3) if a petition containing the signatures of 35 percent of the adult 

residents having a permanent place o f abode outside o f but within two miles of an 

incorporated city or an established village is filed with the board, the board shall hold 

a public hearing on the question of whether the issuance, renewal, or transfer o f the 

license in the city or village would be in the public interest;

(4) if  a protest to the issuance, renewal, transfer o f location or transfer 

to another person o f a license made by a local governing body is based on a question 

of law, the board shall hold a public hearing.

* Sec. 4. AS 05.20.080 is amended to read:

Sec. 05.20.080. A pplication  o f A d m in istra tiv e  P ro c e d u re  Act. The 

procedure for review of the orders or actions of the department, its agents or 

employees, is the same as that contained in AS 44.62 (Administrative Procedure Act). 

A dm in istra tive  hearings on contested  cases shall be conducted  bv the office of 

ad m in is tra tiv e  hearings (AS 44.21.510).

* Sec. 5. AS 05.90.001(b) is amended to read:

(b) The Department of Public Safety, with the concurrence o f the Department 

of Transportation and Public Facilities, may grant, and for cause cancel, permission to 

conduct a special racing event as provided in this section upon terms and conditions 

and at times and places the department may determine. If an applicant's permission is 

refused or cancelled, the applicant may request the Department o f Public Safety for a 

hearing. The hearing shall be conducted under the provisions o f AS 44.62 [THE] 

(Administrative Procedure A ct) bv the office o f ad m in is tra tiv e  hearings 

(AS 44.21.510) [(AS 44.62)].
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Sec. 6. AS 06.01.030(f) is amended to read:

(f) Hearings required or authorized under this title are not subject to 

AS 44.62.330 - 44.62.630, except as required by AS 44.62.560 and 44.62.570. The 

department shall adopt regulations, consistent with the provisions of this title, 

establishing procedures for hearings held under this section. A dm in istra tive  

hearings on contested cases shall be conducted  bv the  office o f adm in is tra tiv e  

hearings (AS 44.21.510).

* Sec. 7. AS 08.01.075(c) is amended to read:

(c) A board may summarily suspend a licensee from the practice o f the 

profession before a final hearing is held or during an appeal if the board finds that the 

licensee poses a clear and immediate danger to the public health and safely. A person 

is entitled to a hearing conducted bv the  office o f ad m in is tra tiv e  hearings 

(AS 44.21.510) [BEFORE THE BOARD] to appeal the summary suspension within 

seven days after the order o f suspension is issued. A person may appeal an adverse 

decision of the board on an appeal of a summary suspension to a court of competent 

jurisdiction.

* Sec. 8. AS 08.01.087(b) is amended to read:

(b) If it appears to the commissioner that a person has engaged in or is about 

to engage in an act or practice in violation of a provision of this chapter or a regulation 

adopted under it, or a provision of AS 43.70, or a provision o f this title or regulation 

adopted under this title dealing with an occupation or board listed in AS 08.01.010, the 

commissioner may, if the commissioner considers it in the public interest, and after 

notification o f a proposed order or action by telephone, telegraph, or facsimile to all 

board members, if a board regulates the act or practice involved, unless a majority of 

the members o f the board object within 10 days,

(1) issue an order directing the person to stop the act or practice; 

however, reasonable notice o f and an opportunity for a hearing must first be given to 

the person, except that the commissioner may issue a temporary order before a hearing 

is held; a temporary order remains in effect until a final order affirming, modifying, or 

reversing the temporary order is issued or until 15 days after the person receives the 

notice and has not requested a hearing by that time; a temporary order becomes final if
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the person to whom the notice is addressed does not request a hearing within 15 days 

after receiving the notice; if th e  hearing  involves AS 08.08 o r  a regu la tion  adop ted  

u n d e r th a t ch ap te r, the com m issioner or the commissioner's designee shall be the 

hearing officer at the hearing and shall issue a final order within 10 days after the 

hearing: o therw ise the h earing  shall he conducted bv the  office o f adm in istra tive  

hearings (AS 44.21.510);

(2) bring an action in the superior court to enjoin the acts or practices 

and to enforce com pliance with this chapter, a regulation adopted under it, an order 

issued under it, or with a provision o f this title or regulation adopted under this title 

dealing with business licenses or an occupation or board listed in AS 08.01.010;

(3) examine or have examined the books and records of a person 

whose business activities require a business license or licensure by a board listed in 

AS 08.01.010, or whose occupation is listed in AS 08.01.010; the commissioner may 

require the person to pay the reasonable costs of the examination; and

(4) issue subpoenas for the attendance of witnesses, and the production 

of books, records, and other documents.

* Sec. 9. AS 0 8 .11.090(c) is amended to read:

(c) The department may summarily suspend a license before final hearing or 

during the appeals process if the department finds that the licensee poses a clear and 

im m ediate danger to the public welfare and safety if the licensee continues to practice. 

An individual whose license is suspended under this subsection is entitled to a hearing 

conducted  by the office o f adm in is tra tiv e  hearings (AS 44.21.510) not 

[DEPARTM ENT NO] later than seven days after the effective date of the order. The 

individual may appeal the suspension after the hearing to the superior court.

Sec. 10. AS 08.32.171(c) is amended to read:

(c) The board may summarily suspend the license o f a licensee who refuses to 

submit to a physical or mental examination under AS 08.36.070(b)(1). A person 

whose license is suspended under this section is entitled to a hearing conducted by the 

office o f ad m in is tra tiv e  hearings (AS 44.21.510) [BOARD] within seven days after 

the effective date o f the order. If, after a hearing, the board upholds the suspension, 

the licensee may appeal the suspension to a court of com petent jurisdiction,
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1 * Sec. 11. AS 08.36.320(c) is amended to read:

2 (c) The board may summarily suspend the license o f a licensee who refuses to

3 submit to a physical or mental exam ination under AS 08.36.070(b)(1). A person

4 whose license is suspended under this section is entitled to a hearing conducted  by the

5 office o f ad m in is tra tiv e  hearings (AS 44.21.510) [BOARD] within seven days after

6 the effective date of the order. If, after a hearing, the board upholds the suspension,

7 the licensee may appeal the suspension to a court o f com petent jurisdiction.

8 :|: Sec. 12. AS 08.40.170(f) is amended to read:

9 (f) The department may summarily suspend a license before a final hearing is

10 held or during an appeal if the departm ent finds that the licensee poses a clear and

11 im mediate danger to the public health and safety. A person is entitled to a hearing

12 conducted  bv [BEFORE] the office o f ad m in is tra tiv e  h ea rin g s  (AS 44.21.510)

13 [DEPARTM ENT] to appeal the sum m ary suspension within seven days after the order

14 of suspension is issued. A person may appeal an adverse decision of the department

15 on an appeal o f a summary suspension to a court of com petent jurisdiction.

16 * Sec. 13. AS 08.40.320(0 is amended to read:

17 (0  The department may summarily suspend a license before a final hearing is

18 held or during an appeal if the departm ent finds that the licensee poses a clear and

19 im mediate danger to the public health and safety. A person is entitled to a hearing

20 conducted  bv [BEFORE] the office o f ad m in is tra tiv e  h ea rin g s  (AS 44.21.510)

21 [DEPARTM ENT] to appeal the sum m ary suspension within seven days after the order

22 of suspension is issued. A person may appeal an adverse decision of the department

23 on an appeal of a summary suspension to a court of com petent jurisdiction.

24 * Sec. 14. AS 0S.45.070(c) is amended to read:

25 (c) The division may sum m arily suspend a license before final hearing or

26 during the appeals process if the division finds that the licensee poses a clear and

27 im m ediate danger to the public health and safety if the licensee continues to practice.

28 A licensee whose license is suspended under this section is entitled to a hearing

29 conducted  by the office of ad m in is tra tiv e  hearin g s  (AS 44.21.510) not [DIVISION

30 NO] later than seven days after the effective date o f the order. The licensee may

31 appeal the suspension after a hearing to a court o f com petent jurisdiction.
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1 * Sec. 15. AS OS.54.710(i) is amended to read:

2 (i) The department may summarily suspend a licensee from practice of the

3 profession under this chapter, for a period of not more than 30 days, before a final

4 hearing is held or during an appeal if the department finds that the licensee poses a

5 clear and immediate danger to the public health and safety. A person is entitled to a

6 hearing conducted  bv [BEFORE] the office o f ad m in is tra tiv e  hearings

7 CAS 44.21.510) [DEPARTMENT] to appeal the summary suspension within seven

8 days after the order o f suspension is issued. A person may appeal an adverse decision

9 o f the department on an appeal of summary suspension to a court of competent

10 jurisdiction.

11 * Sec. 16. AS 08.55.140(c) is amended to read:

12 (c) The department may summarily suspend a license before final hearing or

13 during the appeals process if the department finds that the licensee poses a clear and

14 im m ediate danger to the public welfare and safety if the licensee continues to practice.

15 A person whose license is suspended under this subsection is entitled to a hearing

16 conducted  by the office o f adm in is tra tive  hearings (AS 44.21.510) not

17 [DEPARTM ENT NO] later than seven days after the effective date of the order. The

18 person may appeal the suspension after the hearing to the superior court.

19 * Sec. 17. AS 08.62.046(c) is amended to read:

20 (c) The master, owner, operator, or agent of the master, owner, or operator, of

21 a vessel required to employ a pilot under this chapter may object to the proposed rate

22 for a specific pilotage service by filing a written notice of objection, containing the

23 grounds for the objection and relevant evidence dem onstrating that the rate is not

24 reasonable, with the board within 60 days after the final date of publication of the

25 proposed rate in a newspaper of general circulation. The pilot organization that

26 proposed the rate has until 15 days after the close o f the period for filing objections to

27 the proposed rate to provide its written response to the notice of objection and relevant

28 evidence dem onstrating that the rate is reasonable. If the pilot organization does not

29 respond to the notice o f objection by the close of the 15-day period for response to the

30 objection, the board may not take action on the proposed rate and the proposed rate

31 does not take effect. If the pilot organization does respond to the notice of objection
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1 before the close o f the response period, the board shall request th a t the office of

2 ad m in is tra tiv e  hearings (AS 44.21.510) hold a hearing to determine whether the

3 proposed rate is reasonable. If. a f te r  the hearing , the board finds that the proposed

4 rate is reasonable, the rate is approved and takes effect retroactive to January 1 of the

5 calendar year in which the rate would have taken effect under (b) of this section if  no

6 objection had been filed. If the board finds that the proposed rate is not reasonable,

7 the proposed rate is disapproved and does not take effect. In determining what

8 constitutes a reasonable rate, the board shall consider the following factors:

9 (1) current and historical rates charged for comparable pilotage

10 services;

11 (2) the actual time aboard the vessel, time engaged in preparing to

12 provide the pilotage services, seasonal and w eather conditions, and risks;

13 (3) the reasonable expenses incurred in providing the pilotage services

14 such as dispatch, transportation, overhead, and other associated expenses;

15 (4) the financial effect o f pilotage expenses on the owner of the vessel,

16 except that this factor shall only be considered if the owner provides all financial

17 inform ation that the board determines is necessary to determine the financial effect;

18 (5) the number o f vessels and volum e o f pilotage services at issue in

19 the dispute and the number of mem bers of the pilot organization;

20 (6) the effect of the determination on the incom e of affected pilots

21 relative to prior years, taking into account changes in vessel tonnage and vessel traffic

22 in the pilotage region from year-to-year;

23 (7) prior determinations under this subsection; and

24 (8) other factors the board considers relevant.

25 * Sec. 18. AS 08.64.331(c) is amended to read:

26 (c) The board may sum m arily suspend a license before final hearing or during

27 the appeals process if the board finds that the licensee poses a clear and immediate

28 danger to the public health and safety if the licensee continues to practice. A person

29 w hose license is suspended under this section is entitled to a hearing conducted by the

30 office o f ad m in is tra tiv e  hearings (AS 44.21.510) no t [BOARD NO] later than seven

31 days after the effective date of the order and the person may appeal the suspension

i WORK D R A F T  WORK D R A F T  23-LS0903NQ

|  CSSB 203( ) -16-
L New Text Underlined [DELETED TEXT BRACKETED]



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31

W ORK D R A F T W O RK D R A F T 23-LS0903\Q)

after a hearing to a court of competent jurisdiction.

* Sec. 19. AS 08.65.120(c) is amended to read:

(c) The board may summarily suspend a license before final hearing or during 

the appeals process if the board finds that the licensee poses a clear and immediate 

danger to the public health and safety if the licensee continues to practice. A person 

whose license is suspended under this section is entitled to a hearing conducted  by the 

office o f adm in is tra tiv e  hearings (AS 44.21.510) not [BOARD NO] later than seven 

days after the effective date of the order and the person m ay appeal the suspension 

after a hearing to a court of com petent jurisdiction.

* Sec. 20. AS 08.68.275(c) is amended to read:

(c) The board may sum m arily suspend a license before final hearing or during 

the appeals process if the board finds that the licensee poses a clear and immediate 

danger to the public health and safety. A person whose license is suspended under this 

section is entitled to a hearing conducted  by the office of a d m in is tra tiv e  hearings 

(AS 44.21.510) [BOARD] within seven days after the effective date of the order. If, 

after a hearing, the board upholds the suspension, the licensee may appeal the 

suspension to a court of com petent jurisdiction.

* Sec. 21. AS 08.86.204(b) is amended to read:

(b) The board may sum m arily suspend the license of a licensee who refuses to 

subm it to a physical or mental exam ination %nder AS 08.86.075. A person whose 

lie. nse is suspended under this subsection is entitled to a hearing conducted by the 

office o f  ad m in is tra tiv e  hearings (AS 44.21.510) [BOARD] within seven days after 

the effective dale o f the order. If, after the [A] hearing, the board upholds the 

suspension, the licensee may appeal the suspension to a court of competent 

jurisdiction.

* Sec. 22. AS 08.88.037(b) is amended to read:

(b) If it appears to the department that a person has engaged in or is about to 

engage in an act or practice in violation of a provision of this chapter or a regulation 

adopted under it and that actio.i is warranted in the public interest, the department 

shall notify all commission members by telephone, telegraph, or facsimile of u 

proposed order or action, and, if a majority o f the members of the commission
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approve, the department may

(1) after reasonable notice of and an opportunity for a hearing is given 

to the person, issue an order directing the person to stop the act or practice; the 

department may issue a temporary order before a hearing is held; a temporary order 

remains in effect until a final order affirming, modifying, or reversing the temporary 

order is issued or until 15 days have elapsed after the person receives the notice and 

has not requested a hearing; a temporary order becomes final if the person to whom 

the notice is addressed does not request a hearing within 15 days after receiving the 

notice; if a hearing is requested, a hearing shall be conducted by a hearing officer 

from  the  office o f adm in is tra tive  hearings (AS 44.21.510) within 30 days; the 

com m ission shall issue a final order within 10 days after the hearing;

(2) bring an action in superior court to enjoin the act or practice and to 

enforce com pliance with this chapter, a regulation adopted under it, or an order issued 

under it;

(3) examine or have exam ined the books and records of a person 

whose business activities require licensure under this chapter and the department may 

require the person to pay the reasonable costs o f the examination; and

(4) issue subpoenas for the attendance of witnesses, and the production 

of books, records, and other documents.

* Sec. 23. AS 08.88.460(b) is amended to read:

(b) A copy of a claim filed with the com mission under (a) o f this section shall 

be sent to each real estate licensee alleged to have committed the misconduct resulting 

in losses, to the principal real estate broker em ploying a licensee alleged to have 

com m itted the conduct resulting in losses, and to any other real estate licensee 

involved in the transaction at least 20 days before any hearing held on the claim by the 

office of adm in is tra tiv e  hearings (AS 44.21.510) [COM M ISSION].

* Sec. 24. AS 08.88.460(d) is amended to read:

(d) A claimant under this section shall pay a filing fee of $250 to the 

com mission at the time the claim is filed. The filing fee shall be refunded if the

(1) [THE] commission makes an award to the claimant from the real 

estate surety fund;
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(2) [THE] claim is dismissed under (c) of this section; or

(3) [THE] claim is withdrawn by the claim ant before the office of 

ad m in is tra tiv e  hearings (AS 44.21.510) [COMM ISSION] holds a hearing on the 

claim.

:|! Sec. 25. AS 08.88.472(c) is amended to read;

(c) The commission may contract under AS 36.30 (State Procurem ent Code) 

with a person for the person to perform [HEARING AND] legal services fo r the 

com mission with regard to a claim against the real estate surety fund filed in c o u r t . 

The contract may cover one or more claims.

* Sec. 26. AS 08.92.040(c) is amended to read:

(c) If the department determines that a person is acting as a prom oter in 

violation of this chapter, the departm ent may order the person to stop the violation. 

Upon receipt o f the order, the person affected has the right to be heard and to present 

proof to the hearing  officer from  the office o f ad m in is tra tiv e  hearings 

(AS 44.21.510) [DEPARTMENT] that the violation has not occurred. U pon [IN THE 

D EPARTM ENT'S DISCRETION OR UPON] application made by the recipient of the 

order, the office of ad m in is tra tiv e  hearin g s m av [DEPARTM ENT SHALL] 

schedule a hearing at the earliest possible time, After the hearing the departm ent may 

affirm, modify, or set aside the order.

* Sec. 27. AS 10.06.633(b) is amended to read:

(b) A corporation may not be dissolved under this section unless the 

com m issioner has given the corporation written notice of its delinquency, failure, or 

noncom pliance by mail as provided by (i) of this section. If the corporation fails, 

within 60 days after the requirements o f (i) of this section have been satisfied, to 

contest the alleged neglect, omission, delinquency, or noncom pliance by a written 

request for a hearing conducted bv [BEFORE] the office o f a d m in is tra tiv e  hearings 

(AS 44.21.510) [COM M ISSIONER] or fails to correct the asserted neglect, omission, 

delinquency, or noncompliance, it may be dissolved under (d) o f this section.

* Sec. 28. AS 10.06.865 is amended to read:

Sec. 10.06.865. C ancella tion  o f  certifica tes  issued an d  filings accepted. 

The com m issioner may, within one year after a filing, and after written notice to the
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1 corporation or individual making the filing, cancel a certificate issued or filing

2 accepted under this chapter, on any ground existing at the time o f issuance or filing for

3 which the com m issioner could have originally refused to issue the certificate or accept

4 the filins. The notice o f cancellation must state the reason for the cancellation. A11 -

5 corporation or individual may request a hearing conducted  bv [BEFORE] the office

6 of ad m in is tra tiv e  hearings (AS 44.21.510) [COM M ISSIONER] within 90 days after

7 receipt o f the notice. Cancellation becomes final if the corporation or individual does

8 not request a hearing within 90 days after receipt of notice. Notice of cancellation

9 shall be sent by certified mail with return receipt requested. If  the return receipt is not

10 received by the department within a reasonable time and the departm ent has made

11 diligent inquiry as to the address of the corporation, notice may be made by

12 publication in a newspaper of general circulation in the vicinity o f the registered office

13 of the corporation or the address o f the individual who made the filing, and the

14 cancellation becomes final 60 days after publication o f the notice if  the person or

15 corporation does not request a hearing.

16 * Sec. 29. AS 10.13.770(b) is amended to read:

17 (b) If the department fails to p ro m p tly  notify the office of adm in istra tive

18 hearings (AS 44.21.510) of the app lica tion  an d  the  office fails to begin a hearing

19 within 15 business days after the application is filed or within a longer period to which

20 the licensee or subject person consents, the order shall be considered rescinded.

21 Sec. 30. AS 10.13.860 is amended by adding a new subsection to read:

22 (b) Administrative hearings under this chapter shall be conducted by the office

23 of adm inistrative hearings (AS 44.21.510).

24 * Sec. 31. AS 10.25.375 is amended to read:

25 Sec. 10.25.375. C ancella tion  o f certifica tes  issued an d  filings accepted.

26 The com m issioner may, within one year after a filing, and after written notice to the

27 cooperative or individual making a filing, cancel a certificate issued or filing accepted

28 under this chapter, on any ground existing at the time notice o f cancellation is made

29 for which the com missioner could have originally refused to issue the certificate or

30 accept the filing. The notice of cancellation must state the reason for the proposed

31 cancellation. A cooperative or individual may request a hearing within 90 days after
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1 receipt of the notice. The notice o f cancellation becomes final if the cooperative or

2 individual does not request a hearing within 90 days after receipt of notice. Notice of

3 cancellation must be sent by certified mail with return receipt requested. If the return

4 receipt is not received by the departm ent within a reasonable time and the department

5 has made diligent inquiry' as to the current address of the corporation, notice may be

6 made by publication in a new spaper of general circulation in the vicinity o f the

7 registered office of the cooperative or the address of the individual who made the

8 filing, and the cancellation becomes final 60 days after publication o f the notice. I f  a

9 h ea rin g  is requested , the h ea rin g  shall be conducted bv the office of

10 a d m in is tra tiv e  hearin g s  (AS 44.21.510).

11 * Sec. 32. AS 10.50.408(c) is amended to read:

12 (c) If, following a hearing conducted  bv the office o f adm in is tra tive

13 h ea rin g s  (AS 44.21.510). the com m issioner determines the presence of the

14 delinquency, failure, or misrepresentation providing grounds for involuntary

15 dissolution under this section, the com pany may appeal to the superior court. The

16 court shell either sustain the com m issioner or direct the com m issioner to lake action

17 the court considers proper.

18 * Sec. 33. AS 14.11.016(b) is amended to read:

19 (b) A district may appeal an adverse decision o f the department under (a) of

20 this section by filing a written notice of appeal with the com m issioner within 15 days

21 after the date of the department's decision. The notice of appeal must state the legal

22 and factual basis for the appeal and the precise relief sought. The failure of the district

23 to include an issue in a notice o f appeal constitutes a waiver of the right to have the

24 issue considered. Not later than 10 days after receipt bv the commissioner of a notice

25 of appeal the ch ief ad m in is tra tiv e  h earing  o fficer of the  office o f adm in is tra tive

26 h ea rin g s  (AS 44.21.510) [COMM ISSIONER] shall appoint a hearing officer who is

27 qualified under AS 44.62.350(c) to consider the appeal. If the hearing officer finds

28 that the notice of appeal does not raise a reasonable issue of fact or law, the hearing

29 officer shall issue a written decision denying the appeal. Denial of an appeal by a

30 hearing officer is a final decision that m ay be appealed under (d) o f this section. If the

31 hearing officer finds that the notice o f appeal raises a reasonable issue of fact or law,

WORK DRAFT WORK DRAFT 23-LS0903\Q

| -21- CSSB 203( )
New Text Underlined [DELETED TEXT BRACKETED]



1 the hearing officer shall conduct a hearing on those issues and recom m end a decision

2 to the board. The hearing officer shall issue a decision on the appeal not later than 60

3 days after being appointed. The board shall consider the recom m ended decision o f the

4 hearing officer at its next regularly scheduled m eeting and m ay adopt all, part, or none

5 o f the recom m ended decision or may remand the issue to the hearing officer for

6 further hearings. The board shall issue its decision in writing within 10 days after

7 consideration of the hearing officer's decision.

8 * Sec. 34. AS 14.18.090(a) is amended to read:

9 (a) The board shall enforce com pliance by school districts and regional

10 educational attendance areas with the provisions of this chapter and the regulations

11 and procedures adopted under it by appropriate order made in accordance with

12 AS 44.62. A fter a  hearing conducted  bv th e  office o f a d m in is tra tiv e  hearings

13 (AS 44.21.510) and a finding bv the hoard  that a district or a regional educational

14 attendance area is not in com pliance with this chapter and is not actively working to

15 come into com pliance, the board shall institute appropriate proceedings to abate the

16 practices found by the board to be a violation of this chapter.

17 * Sec. 35. AS 14.20.040 is amended by adding a new subsection to read:

18 (b) H earings under AS 14.20.030 shall be conducted by the office of

19 adm inistrative hearings (AS 44.21.510).

20 * Sec. 36. AS 14.25.037(b) is amended to read:

21 (b) In the conduct of a hearing under this chapter, the h ea rin g  officer from

22 the  office o f ad m in is tra tiv e  hearin g s  (AS 44.21.510) [BOARD] may issue

23 subpoenas, adm inister oaths, compel the attendance and testim ony o f witnesses,

24 compel the taking o f depositions and the submission of affidavits, and compel the

25 production of docum ents and records. The h ea rin g  o ffice r's  [BOARD ’S] powers

26 under this subsection do not extend to prehearing discovery. H owever, upon good

27 cause shown, the h earin g  officer [BOARD] may perm it the preservation of witness

28 testim ony if the h ea rin g  officer [BOARD] cannot successfully compel the witness to

29 attend a hearing. The board may authorize hearing officers to [CONDUCT

30 HEARINGS UNDER THIS CHAPTER AND] issue b in d in g  decisions. A b ind ing  [;

31 THE] decision of a hearing officer may be appealed to the board. The board shall
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adopt procedures for appeals from a hearing officer's binding decision.

* Sec. 37. AS 14.30.193(b) is amended to read:

(b) If a due process hearing is requested by either a school district or a parent, 

the school district shall contact the office of administrative hearings (AS 44.21.510) 

[DEPARTMENT] to request appointment o f a hearing officer. The chief 

administrative hearing officer [DEPARTMENT] shall select a hearing officer 

through a random selection process, from a list maintained by the office 

[DEPARTMENT] under (g) of this section. W ithin five working days after receipt of 

the request, the chief administrative hearing officer [DEPARTM ENT] shall provide 

to the school district and the parent a notice of appointment, including the name and a 

statement of qualifications, of the hearing officer that [TPIE DEPARTM ENT 

DETERM INES] is available to conduct the hearing.

* Sec. 38. AS 14.30.193(c) is amended to read:

(c) The school district and the parent each have the right to reject, without 

stating a reason, one hearing officer appointed under this section. The rejecting party 

shall notify the office of administrative hearings [DEPARTMENT] o f that rejection 

in writing within five days after receipt of the [DEPARTM ENT'S] notice of 

appointment. If  a hearing officer is rejected under this subsection, the chief 

administrative hearing officer [DEPARTM ENT] shall, within five working days 

after receipt of the written rejection, provide a notice o f appointment, including the 

name and a statement of qualifications, o f another hearing officer that [THE 

D EPARTM ENT DETERMINES] is available to conduct the hearing. Each 

appointm ent is subject to a right of rejection under this subsection by a parly who has 

not previously rejected an appointment.

* Sec. 39. AS 14.30.193(g) is amended to read:

(g) The office of administrative hearings [DEPARTM ENT] shall maintain a 

list of qualified hearing officers and shall provide for qualification of hearing officers 

through a training program that is open to all individuals who meet the criteria set by 

the office [DEPARTMENT] by regulation. The list of qualified hearing officers shall 

be m aintained as a public record.

* Sec. 40. AS 14.37.060(b) is amended to read:
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1 (b) A prospective licensee who was denied licensure may appeal the

2 department's decision by requesting a hearing conducted  bv the office of

3 adm in is tra tive  hearings (AS 44.21.510), on the form  provided by the department,

4 within 15 days after receipt of the notice of denial of licensure.

5 * Sec. 41. AS 14.37.130(g) is amended to read:

6 (g) An applicant whose application is denied may appeal the department's

7 decision, on the form provided by the department, by requesting a hearing conducted

8 hv the office o f adm in is tra tive  hearin g s  (AS 44.21.510) within 15 days after receipt

9 of the notice of denial of application.

10 * Sec. 42. AS 14.37.170(d) is amended to read:

11 (d) A licensee or other person to whom a notice has been provided under (a)

12 or (c) o f this section may appeal the departm ent's decision to im pose an enforcement

13 action described in (a) or (b)(2) - (8) o f this section by filing a written request for a

14 hearing conducted  bv the office o f ad m in is tra tiv e  hearings (AS 44.21.510), on the

15 form provided by the department, w ithin 15 days after receipt of the notice of

16 enforcem ent action.

17 * Sec. 43. AS 14.48.130(b) is amended to read:

18 (b) The commission shall investigate the com plaint and m ay attempt to effect

19 a settlem ent by persuasion and conciliation. A [THE COM M ISSION M AY

20 CONSIDER A] complaint rnav be considered  after 30 d av s1 [DAYS] written notice

21 by registered mail to the institution or agent, or both, giving notice o f a time and place

22 for hearing on the complaint. The hearing shall be conducted in accordance with

23 AS 44.62 (Administrative Procedure Act) bv the  office of ad m in is tra tiv e  hearings

24 (AS 44.21.510).

25 * Sec. 44. AS 17.20.060 is amended to read:

26 Sec. 17.20.060. Suspension an d  re in s ta tem en t of em ergency  p erm it. The

27 com m issioner may suspend im m ediately upon notice a perm it issued under

28 AS 17.20.050 if it is found that the conditions o f the permit have been violated. The

29 holder o f a suspended permit may apply for the reinstatem ent of the permit, and the

30 com missioner, im mediately after prom pt hearing conducted  bv the office of

31 ad m in is tra tiv e  hearings (AS 44.21.510) and an inspection of the establishment, shall
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1 reinstate the permit if it is found that adequate measures have been taken to comply

2 with and maintain the conditions of the permit as originally issued or as amended.

3 * Sec. 45. AS 17.20.120 is amended to read:

4 Sec. 17.20.120. A pplication fo r sale of new drugs. The application provided

5 for in AS 17.20.110 is effective on the 60th day after the filing of it. If  the

6 com m issioner finds, after notice to the applicant and providing an opportunity for a

7 hearing conducted  bv th e  office of adm in is tra tive  hearings (AS 44.21.510), that the

8 drug is not safe for use under the conditions prescribed, recom mended, or suggested in

9 the proposed labeling, the com missioner shall, before the effective date o f the

10 application, issue an order refusing to permit the application to become effective. An

11 order refusing an application to become effective may be revoked by the

12 commissioner.

13 * Sec. 46. AS 17.20.360 is amended to read:

14 Sec. 17.20.360. A tto rney  general to p rosecu te ; h earin g  before re p o r t of

15 crim inal violation. The attorney general, to whom the com m issioner of

16 environmental conservation or the com missioner o f health and social services, as the

17 case may be, reports a violation of this chapter, shall institute appropriate proceedings

IS in the superior court without delay and prosecute them in the m anner required by law.

19 Before a violation of this chapter is reported to the attorney general, the person against

20 whom the proceeding is contemplated shall be given appropriate notice and an

21 opportunity to respond to the appropriate com m issioner in a h ea rin g  conducted bv

22 the office o f ad m in is tra tiv e  hearings (AS 44.21.510), orally or in writing, in person

23 or by attorney, with regard to the contemplated proceeding.

24 * Sec. 47. AS 18.07.071 is amended by adding a new subsection to read:

25 (d) A hearing under this section shall be conducted by the office of

26 adm inistrative hearings (AS 44.21.510).

27 * Sec. 48. AS 18.07.081(a) is amended to read:

28 (a) The department, a m em ber of the public who is substantially affected by

29 activities authorized by the certificate, or another applicant for a certificate of need

30 may initiate a hearing to obtain modification, suspension, or revocation of an existing

31 certificate of need by filing an accusation with the com m issioner as prescribed under
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AS 44.62.360. A revocation, modification, or suspension of an outstanding certificate 

may not be undertaken unless it is in accordance with AS 44.62.330 - 44.62.630. A 

hearing  u n d e r  this subsection shall be conducted  bv th e  office o f adm in is tra tive  

hearings (AS 44.21.510).

* Sec. 49. AS 18.18.030(b) is amended to read:

(b) The department may, without a hearing, sum m arily suspend a license of a 

hospice program if it finds that the actions or deficiencies of the program  have caused, 

or present an immediate threat of causing, serious injury to a hospice program client. 

A licensee is entitled to a hearing conducted  bv the  office o f adm in is tra tive  

hearings (AS 44.21.510) [BEFORE TH E DEPARTM ENT] to appeal the summary 

suspension within seven days after the order of suspension is issued. A licensee may 

appeal an adverse decision of the department on an appeal o f a sum m ary suspension to 

the superior court. A summary suspension remains in effect until the department finds 

that the actions or deficiencies arc corrected, the license is revoked, or the licensee is 

successful in appealing the suspension.

* Sec. 50. AS 18. IS.030(c) is amended to read:

(c) The department may, without a hearing, reduce a hospice license to a 

provisional license for a period of time established by the departm ent if the department 

finds that the licensee is temporarily unable to comply with 18.18.005 - 18.18.390 or 

is in the process of becoming decertified under the M edicare program  but is taking 

appropriate steps to bring the program into compliance with 18.18.005 - 18.18.390 or 

M edicare certification requirements. A licensee is entitled to a hearing conducted bv 

the office o f ad m in is tra tiv e  hearings [BEFORE THE DEPARTM ENT] to appeal a 

reduction to a provisional license under this subsection within seven days after the 

order to reduce the license is issued. A licensee may appeal an adverse decision of the 

departm ent on an appeal of the order reducing the license to a provisional license to 

the superior court. A program with a provisional license under this subsection may 

not accept new clients. If the program fails to correct its deficiencies and does not 

successfully appeal the order reducing the license to provisional status within the 

period stipulated in the provisional license, the departm ent shall revoke the license.

* Sec. 51. AS 1S.20.1S0 is amended to read:
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1 Sec. 1S.20.180. A pproval of app lica tions. The com m issioner o f  the

2 departm ent shall give every applicant an opportunity for a fair hearing conducted  bv

3 the office of adm in is tra tiv e  hearings (AS 44.21.510). If, after giving reasonable

4 opportunity for developm ent and presentation o f applications in the order of relative

5 need, the com m issioner of the department finds that a project application complies

6 with the requirem ents of AS 18.20.170 and conform s with the state plan, the

7 com m issioner shall approve and recom mend the application and forward it to the

8 surgeon general.

9 * Sec. 52. AS 18.20.330(a) is amended to read:

10 (a) N otw ithstanding AS 44.62.330 - 44.62.630, the department, by regulation,

11 shall establish a hearing procedure by which a nursing facility may present evidence to

12 refute a deficiency found by the department, and by which it may appeal a sanction

13 im posed by order of the department under AS 18.20.310. A request for a hearing shall

14 be made in writing within 10 days after service o f the department's order on the

15 nursing facility. Except for an order that takes effect im m ediately under

16 AS 18.20.310(b)(1), a request under this subsection has the effect of staying the

17 department's order until the hearing is concluded and the departm ent makes a final

18 determ ination. T he h earin g  shall be conducted  bv the office o f adm in is tra tiv e

19 hearin g s  (AS 44.21.510).

20 * Sec. 53. AS 18.55.790 is amended to read:

21 Sec. 18.55.790. P leadings and  hearing . The com plaint must contain a notice

22 of a hearing conducted  bv the office o f ad m in is tra tiv e  hearin g s (AS 44.21.510)

23 [BEFORE TH E CORPORATION OR DESIGN ATED  AGENT] and the time and

24 place fixed for the hearing. The hearing shall be not less than 10 days nor more than

25 30 days after the service of the complaint. The com plaint m ust state that the parties in

26 interest m ay file an answer to the com plaint, appear, and give testimony at the place

27 and time fixed in the complaint.

28 * Sec. 54. AS 18.60.093(0 is amended to read:

29 (0  If an employer fails without good cause to appear at a hearing held under

30 this section after receiving proper notice o f the hearing, the OSPIA Review Board may

31 order the em ployer to pay all reasonable expenses incurred by the board o r  the office
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1 o f adm in is tra tiv e  hearings (AS 44.21.510) for the hearing, including the board's

2 actual travel expenses and per diem and actual travel expenses and  p e r diem  fo r the

3 hearing  o fficer.

4 * Sec. 55. AS 18.67.040(a) is amended to read:

5 (a) Upon application made under the provisions o f this chapter, the board shall

6 consider the application and rule on it. The board may, upon its own motion, order a

7 hearing, specifying the time and place it is to be held a fte r  consu lting  w ith the  office

8 of ad m in is tra tiv e  hearings (AS 44.21.510). I f  [; IF] a hearing is ordered, the board

9 shall give notice to the applicant. If, after consideration without a hearing, the

10 decision is unfavorable to the applicant, in whole or in part, the board shall fumish the

11 applicant a written statement o f the reason for the ruling. If, within 30 days after

12 receipt of this statement, the applicant requests a hearing on the application, the board

13 shall specify a time and place for a hearing a f te r  consu lting  w ith the office of

14 adm in is tra tiv e  hearings, and shall give notice to the applicant. If a request for a

15 hearing is not made within the specified time, the decision o f the board is final.

16 * Sec. 56. AS 18.67.040(b) is amended to read:

17 (b) For the purpose of carrying out the provisions of this chapter, the office of

18 adm in is tra tiv e  hearings (AS 44.21.510) shall [BOARD OR ITS HEARING

19 OFFICER M AY] hold the hearings, sit and act at the times and places, and take the

20 testimony that the [BOARD OR THE] hearing officer considers advisable. The

21 [BOARD OR ITS] hearing officer may adm inister oaths or affirm ations to witnesses.

22 The h earin g  officer [BOARD] has full powers o f subpoena and compulsion of

23 attend •. e o f witnesses and production of docum ents, but a subpoena may not be

24 issued except under the signature of a m em ber of the board. Application to a court for

25 aid in enforcing the subpoena may be made in the name o f the board only by a board

26 member. Subpoenas are served by any person designated by the h earin g  officer o r

27 the board.

2S * Sec. 57. AS 18.67.040(c) is amended to read:

29 (c) The applicant and any other person having a substantial interest in a

30 proceeding may appear and be heard, produce evidence, and cross-exam ine witnesses

31 in person or by an attorney. The [BOARD OR ITS] hearing officer also may hear
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1 other persons who. in the judgm ent of the [BOARD OR THE] hearing officer, may

2 have relevant evidence to submit.

3 * Sec. 58. AS 18.80.060(c) is amended to read:

4 (c) A com m issioner or an employee authorized by the commission may

5 adm inister oaths, certify to all official acts, and issue subpoenas, subpoenas duces

6 tecum, and other process to compel the attendance of witnesses and the production of

7 testimony, records, papers, accounts, and documents in any inquiry o r [,] investigation

8 [, HEA RING , OR PROCEEDING] before the commission in the state. T he hearing

9 officer o f th e  office o f ad m in is tra tiv e  hearings (AS 44.21.510) m ay adm in is te r

10 oaths, certify  to all official acts, and  issue subpoenas, subpoenas duces tecum , and

11 o th e r p ro cess  to com pel the  a tten d an ce  of w itnesses and  the  p roduction  of

12 testim ony , reco rds, p ap ers , accounts, and  docum ents in anv  h ea rin g  held u n d e r

13 th is c h a p te r . The com m ission, a commissioner, or an employee authorized by the

14 com mission may petition a court of this state to enforce its subpoenas, subpoenas

15 duces tecum , and other process. The hearing  officer m ay petition a co u rt of this

16 sta te  to en fo rce  subpoenas, subpoenas duces tecum , an d  o th e r process issued bv

17 the  h ea rin g  officer.

18 * Sec. 59. AS 18.80.120 is amended to read:

19 Sec. 18.80.120. H earin g . If the informal efforts to eliminate the alleged

20 discrim ination are unsuccessful, the executive director shall inform the commission of

21 the failure, and the com m ission shall provide the respondent and the com plainant with

22 notice o f the failure and shall serve written notice, together with a copy of the

23 com plaint, requiring the person, employer, labor organization, or em ploym ent agency

24 charged in the com plaint to answer the allegations of the com plaint at a hearing

25 [BEFORE TH E COM M ISSION], The hearing shall be held by the office of

26 ad m in is tra tiv e  hearings (AS 44.21.510) [COMMISSION] at the location of the

27 [COM M ISSION] office unless a party requests a change of venue for good cause

28 shown, and the office [COM M ISSION] grants the request. The case in support of the

29 com plaint shall be presented before the office [COM M ISSION] by the executive

30 director o f  the  com m ission or a designee who shall be a bona fide resident of the

31 state. The person charged in the com plaint may file a written answer to the complaint
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1 and may appear at the hearing in person or otherwise, with or without counsel, and

2 submit testimony. The executive director has the power reasonably and fairly to

3 amend the complaint, and the person charged has the power reasonably and fairly to

4 amend the answer. The office of adm in is tra tive  hearings [COMM ISSION] is not

5 bound by the strict rules of evidence prevailing in courts of law or equity. The

6 testimony taken at the hearing shall be under oath and shall be recorded.

7 :|! Sec. 60. AS 18.80.145(b) is amended to read:

8 (b) If. within the period allowed, [THE COM M ISSION CONDUCTS] a

9 hearing is conducted  and [REACHES] a decision is reached  under AS 1S.80.120 and

10 18.80.130, the decision of the commission is binding on the parties to the court action

11 as to all issues resolved in the hearing but not as to any issues not resolved in the

12 hearing.

13 * Sec. 61. AS 18.80.145(c) is amended to read:

14 (c) W hen proceedings in the superior court are deferred for a hearing and

15 decision [BY TH E COMMISSION] under this section, the plaintiff may proceed, after

16 the decision o f the commission, as an aggrieved party for the purpose of obtaining

17 judicial review under AS 18.80.135, whether or not the person was a party to, or

18 com plainant in, the adm in istra tive  [COMM ISSION] proceedings.

19 * Sec. 62. AS 21.06.170(a) is amended to read:

20 (a) With respect to the subject of an exam ination o r  [,] investigation [, OR

21 HEARING] being conducted by the director or an exam iner, if general written

22 authority has been given the exam iner by the director, the director or the exam iner

23 may subpoena witnesses and administer oaths or affirm ations and exam ine any person

24 under oath, and may compel the production of records, books, papers, contracts, and

25 other docum ents by attachments, if necessary. If. in connection with an examination

26 of an insurer, the director desires to examine an officer, director, or m anager who is

27 then outside this state, the director is authorized to conduct and to enforce by

2S appropriate and available means an examination under oath in another state or a

29 territory o f the United States in which the officer, director, or m anager may then

30 presently be, to the full extent permitted by the laws of the other state or territory, this

31 special authorization considered. A h earin g  officer from  th e  office of
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ad m in is tra tiv e  hearings (AS 44.21.510) conducting  a h earin g  u n d e r  this title mav.
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in the course  of the hearing , exercise the pow ers g ran ted  to the  d irec to r tin d er 

this subsection .

:|: Sec. 63. AS 21.06.170(d) is amended to read:

(d) If a person disobeys or resists a lawful order of the hearing  officer 

[DIRECTOR], refuses to respond to a subpoena, refuses to lake oath or affirmation as 

a witness, refuses to be examined, or is guilty of misconduct at a hearing or so near the 

hearing as to obstruct the proceeding, the hearing  officer [DIRECTOR] shall certify 

the facts to the superior court where the hearing is held. and. upon certification  the 

court shall issue an order directing the person to appear before the court and show 

cause why the person should not be punished for contempt.

* Sec. 64. AS 21.06.180(a) is amended to read:

(a) The office of adm in is tra tiv e  hearings (AS 44.21.510) [DIRECTOR] may 

hold hearings for any purpose within the scope of this title considered to be necessary 

bv the d ire c to r .

* Sec. 65. AS 21.06.180(b) is amended to read:

(b) The office o f ad m in is tra tiv e  hearings (AS 44.21.510) [DIRECTOR] shall 

hold a hearing if required by a provision of this title, or upon written demand to the 

d ire c to r  by a person aggrieved by an act, threatened act, or failure o f the director to 

act, or by a report, regulation, or order of the director (other than an order for the 

holding o f a hearing, or an order on hearing or under it). A demand must specify the 

grounds to be relied upon at the hearing as a basis for the relief. Unless postponed by 

mutual consent or for good cause shown, the hearing shall be held within 30 days after 

receipt by the director of the written demand.

* Sec. 66. AS 21.06.200 is amended to read:

Sec. 21.06.200. N otice o f hearing . Not less than 20 days in advance, the 

hearin g  officer [DIRECTOR] shall give notice of the time and place of the hearing, 

stating the matters to be considered at the hearing. If the persons to be given notice are 

not specified in the provision under which the hearing is held, the hearing  officer, 

w ith ass is tan ce  from  the director, shall give notice to all persons whose pecuniary 

interests are to be directly and immediately affected by the hearing.
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1 * Sec. 67. AS 21.06.210(a) is amended to read:

2 (a) The h earing  officer [DIRECTOR] shall allow a party to the hearing to

3 appear in person and by counsel, to be present during the giving of all evidence, to

4 have a reasonable opportunity to inspect all docum entary evidence and to exam ine

5 witnesses, to present evidence in support of the party's interest, and to have subpoenas

6 issued by the h ea rin g  officer [DIRECTOR] to compel attendance of witnesses and

7 production o f evidence in the party's behalf.

S * Sec. 68. AS 21.06.210(b) is amended to read:

9 (b) The h earin g  officer [DIRECTOR] shall perm it to become a party to the

10 hearing by intervention, if  timely, any person who was not an original party to the

11 proceeding and whose pecuniary interests are to be directly and im mediately affected

12 by the director's order made upon the hearing.

13 * Sec. 69. AS 21.06.210(d) is amended to read:

14 (d) Upon written request seasonably made by a party to the hearing and at that

15 person's expense, the hearing  officer [DIRECTOR] shall cause a full stenographic

16 record of the proceedings to be m ade by a com petent reporter. If  transcribed, a copy

17 of the stenographic record shall be furnished to the director, without cost to the

IS director o r the state, and shall be a part of the director's record of the hearing. If

19 transcribed, a copy of the stenographic record shall be furnished to any other party to

20 the hearing at the request and expense of the other party. If no stenographic record is

21 made or transcribed, the h earing  officer [DIRECTOR] shall prepare an adequate

22 record o f the evidence and of the proceedings.

23 Sec. 70. AS 21.06.210(f) is amended to read:

24 (f) If the parties agree, the h earin g  officer [DIRECTOR] may conduct a

25 hearing under this section by teleconference.

26 * Sec. 71. AS 21.06.210(h) is amended to read:

27 (h) The h earin g  officer [DIRECTOR] may close a hearing lo the public when

28 the iicaring  officer [DIRECTOR] finds the closure is necessary to protect a person

29 against unwarranted injury o r is  in the public interest.

30 * Sec. 72. AS 21.06.220(a) is amended to read:

31 | (a) In conducting the hearing, the h ea rin g  o fficer [DIRECTOR] shall sit in a
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1 quasi-judicial capacity. W ithin 30 days after termination of the hearing, rehearing, or

2 reargument, the director shall make an order on hearing, covering matters involved in

3 the hearing, rehearing, or reargument, and shall give a copy of the order to the same

4 persons given notice of the hearing.

5 * Sec. 73. AS 24.60.030 is amended by adding a new subsection to read:

6 (i) Except for supplying information requested by the hearing officer or

7 responding to contacts initiated by the hearing officer, a legislator or legislative

8 employee may not attempt to influence the outcome o f an administrative hearing

9 conducted by the office of administrative hearings (AS 44.21.510) by directly or

10 indirectly contacting or attempting to contact the hearing officer assigned to the

11 hearing unless the

12 (1) contact is made in the presence o f all parties to the hearing or the

13 parties' representatives and the contact is made a part of the record; or

14 (2) fact and substance o f the contact is promptly disclosed by the

15 legislator or legislative employee to all parties to the hearing and the contact is made a

16 part o f the record.

17 * Sec. 74. AS 25.27.150(e) is amended to read:

18 (e) The h ea rin g  officer from  the office o f adm in is tra tive  hearings

19 (AS 44.21.510) [CONFERENCE OFFICER] shall inform the obligor of the informal

20 conference decision either at the informal conference hearing or within 15 days after

21 the hearing.

22 * Sec. 75. AS 25.27.150(0 is amended to read:

23 (0  If the h ea rin g  [CONFERENCE] officer determines that withholding will

24 continue, the obligor may request a formal hearing as provided in the department's

25 regulations.

26 :t: Sec. 76. AS 25.27.160(b) is amended to read:

27 (b) Except as provided in (c) of this section, the notice and finding of financial

28 responsibility served under (a) of this section must state

29 (1) the sum or periodic payments for which the alleged obligor is

30 found to be responsible under this chapter;

31 (2) the name of the alleged obligee and the obligee's custodian;
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(3) that the alleged obligor may appear and show cause in a hearing 

held by the office of adm in is tra tiv e  hearings (AS 44.21.510) [AGENCY] why the 

finding is incorrect, should not be finally ordered, and should be modified or 

rescinded, because

(A) no duty o f support is owed; or

(B) the amount of support found to be owed is incorrect;

(4) that, if the person served with the notice and finding of financial 

responsibility does not request a hearing within 30 days, the property and incom e of 

the person will be subject to execution under AS 25.27.062 and 25.27.230 - 25.27.270 

in the am ounts stated in the finding without further notice or hearing.

* Sec. 77. AS 25.27.160(c) is amended to read:

(c) If the agency is establishing only a medical support order, the notice and 

finding o f financial responsibility m ust state

(1) that health care insurance shall be provided for the child to whom 

the duty o f support is owed if health care insurance is available to the alleged obligor

at a reasonable cost and that the alleged obligor and the other parent shall share

equally the cost of the health care insurance and the costs of reasonable health care 

expenses not covered by insurance;

(2) the name o f the alleged obligee and the obligee's custodian;

(3) that the alleged obligor may appear and show  cause in a hearing 

held by the office of ad m in is tra tiv e  hearings [AGENCY] why the finding is 

incorrect, should not be finally ordered, and should be m odified or rescinded, because

(A) no duty o f support is owed;

(B) health care insurance for the child is not available '.o the 

alleged obligor at a reasonable cost;

(C) adequate health care is available to the child through the 

Indian Health Service or other insurance coverage; or

(D) there is good cause to allocate the costs o f health insurance 

or uninsured health care expenses unequally between the parents;

(4) that, if the person served with the notice under this subsection does 

not request a hearing within 30 days, a copy of the medical support order will be sent
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1 to the person's em ployer under AS 25.27.063(b) without further notice or hearing for 

inclusion o f the child in family health coverage if it is available through the person's 

employer.

* Sec. 78. AS 27.21.150(a) is amended to read:

(a) W ithin 30 days after an applicant is notified under AS 27.21.140(c) of the 

commissioner's decision concerning the application, the applicant or a person who is 

or may be adversely affected by the decision may request a hearing to review the 

reasons for the decision. The office o f ad m in is tra tiv e  hearings (AS 44.21.510) 

[COMM ISSIONER] shall hold the hearing within 30 days after the req u est and the 

com m issioner, a f te r  consulting  with the office, shall notify the interested parties of 

the hearing at the time the applicant is notified. AS 44.62 (Administrative Procedure 

Act) applies to a hearing under this section except as provided by regulations adopted 

under this chapter an d  u n d e r AS 44.21.560.

* Sec. 79. AS 27.21.150(c) is am ended to read:

(c) The h earin g  officer from  the  office o f ad m in is tra tiv e  hearings w ho is 

[PERSON] presiding at the hearing may adm inister oaths, subpoena witnesses, 

subpoena written or printed materials, compel the attendance o f witnesses or the 

production of materials, and take evidence including [BUT N OT LIM ITED TO] 

evidence derived from site inspections of the land that will be affected by the permit or 

revision and other surface coal mining operations conducted by the applicant in the 

general vicinity o f the operation proposed in the application. On the motion of a party 

or by order of the commissioner, a verbatim record of a hearing required by this 

chapter shall be made and a transcript made available.

* Sec. 80. AS 27.21.170(g) is amended to read:

(g) A person with a valid legal interest that might be adversely affected by 

release o f a bond or deposit under this section or a federal, state, or municipal agency 

that has jurisdiction over an environm ental, social, or economic im pact involved in the 

permittee's operation or that has authority to develop and enforce environmental 

standards with respect to the permittee's operation, may, within 30 days after the last 

publication of notice required by (a) of this section, file written objections to the 

request with the com m issioner and m ay request a hearing. A perm ittee whose request
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j for release of all or part o f a bond or deposit is disapproved may request a hearing

I! within 30 days after receipt of written notification of the disapproval under (e) o f this

| section. If a hearing is requested, the com m issioner shall, a fte r  consulting  the office

I of ad m in is tra tiv e  hearings (AS 44.21.510). inform the interested parties of the time

and place of the hearing, and the office of adm in is tra tiv e  hearings shall hold the 

ij hearing within 30 days after the request for the hearing. The com m issioner shall

publish the date, time, and location o f the hearing in a new spaper of general 

I circulation in the locality for two consecutive weeks. The office o f ad m in is tra tiv e

I hearings [COMM ISSIONER] shall conduct the public hearing and any appeal

j according to the AS 44.62 (Administrative Procedure Act) except as provided by

I regulations adopted under this chapter o r  u n d er AS 44.21.560.

* Sec. 81. AS 27.21.190(b) is amended to read:

(b) The com missioner may not approve an application for revision of a permit 

unless the com missioner finds that reclamation required by this chapter and the 

regulations adopted under it can be accomplished under the necessary revisions to the 

reclamation plan. The com missioner shall establish guidelines for determ ining the 

extent o f revision for which all permit application requirements and procedures, 

including notice and hearing, shall apply. A revision that, in the commissioner's 

determination, requires significant revisions to the applicant's reclam ation plan must, 

at a minimum , be subject to a notice and hearing requirem ent, w ith the  hearing  to he 

held bv the  office of adm in istra tive  hearings (AS 44,21.510).

* Sec. 82. AS 27.21.240(c) is amended to read:

(c) A person who is or may be adversely affected by a notice of violation or 

cessation order issued under (a) or (b) o f this section, or by a m odification, vacation, 

or term ination of the notice or order, may apply to the com m issioner for review of the 

notice or order within 60 days after receipt of the notice or order by the operator or 

permittee or within 60 days after the modification, vacation, or termination of the 

notice or order. On receipt o f the application, the com m issioner shall provide for an 

investigation and an investigation report, as the com m issioner considers appropriate. 

At the request of the applicant or another person who is or may be adversely affected, 

the com m issioner shall provide for a public hearing to enable the applicant to present
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information relating to the notice or order or the m odification, vacation, or termination 

of the notice or order. The filing of an application for review under this subsection 

may not operate as a sLay of the order or notice. The com m issioner, a f te r  consulting 

with the office o f ad m in is tra tiv e  hearings fAS 44.21.510). shall give the applicant 

and other interested persons written notice of the time and place of the hearing at least 

five days before the hearing. AS 44.62 ( [THE] Adm inistrative Procedure Act 

[(AS 44.62]) applies to a hearing under this subsection except as provided by 

regulations adopted under this chapter o r  u n d er AS 44.21.560.

* Sec. 83. AS 27.21.240(e) is amended to read:

(e) An applicant for review under (c) of this section m ay file with the 

com m issioner a written request for temporary relief from a notice or order issued 

under (a) or (b) o f this section before completion o f the review o f the notice or order. 

The written request must include a detailed statement o f the reasons in support o f the 

request. The com m issioner shall expeditiously issue an order granting or denying the 

temporary relief. If the applicant requests temporary re lief from a cessation order 

issued under (a) or (b) of this section, the com m issioner shall issue an order granting 

or denying the temporary relief within 10 days after the com m issioner receives the 

written request. The com m issioner may grant the temporary relief under this 

subsection only

(1) after the office o f adm in is tra tiv e  hearin g s [COMMISSIONER] 

holds a hearing in the locality of the permit area on the request for temporary relief in 

which the parties have an opportunity to be heard;

(2) if the applicant shows that there is substantial likelihood that the 

findings of the com m issioner under (d) of this section will be favorable to the 

applicant; and

(3) if the temporary relief will not adversely affect the health or safety 

of the public or cause significant, imminent, environm ental harm to land, air, or water 

resources.

* Sec. 84. AS 34.45.400(c) is amended to read:

(c) At the formal hearing^ the h earin g  officer from  the office of 

ad m in is tra tiv e  hearin g s (AS 44.21.510) [DEPARTM ENT] may subpoena witnesses
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1 and may adm inister oaths and make inquiries necessary to determine the validity of

2 the claim. The person aggrieved may present arguments and evidence relevant to the

3 decision or action of the department. I f. a f te r  the h earing , the department determines

4 that a correction is warranted, the department shall make the correction.

5 * Sec. 85. AS 36.30.615 is amended to read:

6 Sec. 36.30.615. H earing  on p ro tes t appea l. A hearing on a protest appeal

7 shall be conducted in accordance with AS 36.30.670 and regulations adopted by the

8 com m issioner to the ex ten t they do not conflict w ith regu la tions adop ted  u n d e r

9 AS 44.21.560.

10 * Sec. 86. AS 36.30.630(a) is amended to read:

11 (a) Except as provided in (b) of this section, a hearing shall be conducted

12 according to AS 36.30.670 and, to the  ex ten t they do not conflict w ith  regu la tions

13 adop ted  u n d e r  AS 44.21.560. regulations adopted by the com m issioner of

14 adm inistration on a contract controversy appealed to the com m issioner of

15 adm inistration or the com missioner of transportation and public facilities or referred to

16 either com m issioner under AS 36.30.620(f).

17 * Sec. 87. AS 36.30.635(a) is amended to read:

18 (a) After consultation with the using agency and the attorney general and after

19 a hearing conducted according to AS 36.30.670 and, to the ex ten t they do not

20 conflict w ith regu la tions adop ted  u n d e r  AS 44.21.560. regulations adopted by the

21 com m issioner o f administration, the com m issioner of administration or the

22 com m issioner of transportation and public facilities may debar a person for cause from

23 consideration for award o f contracts. Notice of a debarm ent hearing shall be provided

24 in writing at least seven days before the hearing. The debarm ent may not be for a

25 period o f more than three years.

26 * Sec. 88. AS 36.30.650 is amended to read:

27 Sec. 36.30.650. H earing  on a suspension, (a) A person suspended under

2S AS 36.30.635 is entitled to a hearing conducted according to AS 36.30.670 and, to the

29 exten t th a t they do not conflict w ith regu la tions adop ted  u n d e r  AS 44.21.560.

30 regulations adopted by the com m issioner of adm inistration if the person files a written

31 request for a hearing with the com m issioner o f adm inistration or the com missioner of
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transportation and public facilities, as appropriate, within seven days after receipt of 

the notice o f  suspension under AS 36.30.645.

(b) If a suspended person requests a hearingj the com m issioner of 

adm inistration or the com m issioner of transportation and public facilities, as 

appropriate, a f te r  consulting  with the office of ad m in is tra tiv e  hearings 

(AS 44.21.510), shall schedule a prom pt hearing unless the attorney general 

determ ines that a hearing at the proposed time is likely to jeopardize an investigation. 

A hearing m ay not be delayed longer than six m onths after notice o f the suspension is 

provided under AS 36.30.645.

* Sec. 89. AS 36.30.670(a) is amended to read:

(a) The ch ief ad m in is tra tiv e  h earing  officer (AS 44.21.510) 

[COM M ISSIONER OF ADM INISTRATION OR THE COM M ISSIONER OF 

TRA N SPO RTA TIO N  AND PUBLIC FACILITIES] shall act as a hearing officer [OR 

A PPO INT A HEARING OFFICER] for a hearing conducted under this chapter. The 

hearing officer shall arrange for a prom pt hearing and notify the parties in writing of 

the time and place of the hearing. The hearing shall be conducted in an informal 

manner. The provisions of AS 44.62 (Adm inistrative Procedure Act) do not apply to a 

hearing conducted under this chapter.

* Sec. 90. AS 36.30.675(a) is amended to read:

(a) T he [EF THE COM M ISSIONER OF ADM INISTRATION OR THE 

COM M ISSIONER OF TRANSPORTATION AND PUBLIC FACILITIES IS NOT 

A CTING AS HEARING OFFICER, THE] hearing officer shall recommend a decision 

to the com m issioner of ad m in is tra tio n  o r  the com m issioner o f tran sp o rta tio n  and 

public  facilities, as a p p ro p ria te , based on the evidence presented. The 

recom m endation must include findings o f fact and conclusions of law.

,i: Sec. 91. AS 39 .25 .120(b) is amended to read:

(b) A person holding a position in the partially exempt service is not required 

to com plete an assessm ent and is not eligible for a hearing [BY THE PERSONNEL 

BOARD] in case o f dismissal, dem otion, or suspension. Positions in the partially 

exem pt service are specifically exem pt from the rules established under 

AS 39.25.150(3) - (10), (12), (13), and (16).
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* Sec. 92. AS 39.25.120(c) is amended by adding a new paragraph to read:

(20) the chief administrative hearing officer and hearing officers o f the 

office of administrative hearings established in AS 44.21.510.

* Sec. 93. AS 39.25.170(a) is amended to read:

(a) An employee in the classified service who is dism issed, demoted, or 

suspended for more than 30 working days in a 12-month period shall be notified in 

writing by the em ployer of the action and the reason for ita [AND] may be heard 

publicly by a  hearing  officer from  the office o f ad m in is tra tiv e  hearings 

(AS 44.21.510). [THE PERSONNEL BOARD] and may be represented by counsel at 

the hearing. In order to be heard, the com plainant shall request a hearing within 15 

days of dismissal, demotion, or suspension.

Sec. 94. AS 39.25.176(a) is amended to read:

(a) If a person refuses to respond to a subpoena issued under AS 39.25.175, or 

refuses to testify at a hearing authorized by AS 39.25.170, the h ea rin g  officer 

[PERSONNEL BOARD] may apply to the superior court for an order requiring the 

person to respond to the subpoena or to testify.

* Sec. 95. AS 39.35.030(d) is amended to read:

(d) The governor shall appoint two physicians authorized to practice medicine 

in the state to serve as members of the board and two physicians authorized to practice 

medicine in the state to serve as alternate m em bers to the physician members of the 

board. The physicians are members of the board only for the purpose of assisting  the 

hearing  officer from  the office o f ad m in is tra tiv e  hearings (AS 44.21.510) in 

hearing appeals to determine medical eligibility for disability benefits under 

AS 39.35.400 and 39.35.410. If the adm inistrator, after making a reasonable effort to 

secure the participation of two physician members or alternates to serve on a disability 

appeal, is unable to do so, the h earing  officer [BOARD] may hear the appeal with the 

assistance [PARTICIPATION] of only one physician m em ber or alternate [, IN 

W HICH CASE, FOR PURPOSES OF A QUORUM , TH E BOARD SHALL BE 

CONSIDERED TO HAVE ONLY ONE PHYSICIAN AS A M EM BER]. The Public 

Employees' Retirement Board and the Teachers' Retirem ent Board may submit to the 

governor a list of recommended physicians to serve on the board. Physician members
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serve at the pleasure of the governor.

* Sec. 96. AS 39.35.047(b) is amended to read:

(b) In the conduct of a hearing under this chapter, the h ea rin g  officer from  

the office o f adm in is tra tiv e  hearings (AS 44.21.510) [BOARD] may issue 

subpoenas, adm inister oaths, compel the attendance and testimony o f witnesses, 

compel the taking of depositions and the submission of affidavits, and compel the 

production of documents and records. The h earing  officer's [BOARD'S] powers 

under this subsection do not extend to prehearing discovery. H owever, upon good 

cause shown, the h earin g  officer [BOARD] may permit the preservation of witness 

testimony if the h earing  officer [BOARD] cannot successfully compel the witness to 

attend a hearing. The board m ay authorize hearing officers to [CONDUCT 

HEARINGS UNDER THIS CHAPTER AND] issue b ind ing  decisions. T he b ind ing  

[; THE] decision o f a hearing officer may be appealed to the board. The board shall 

adopt procedures for appeals from a hearing officer's b ind ing  decision.

* Sec. 97. AS 39.35.522(c) is amended to read:

(c) The board may a r ra n g e  w ith the office o f ad m in is tra tiv e  h e a r in gs 

(AS 44.21.510) to conduct a hearing on an appeal under this section.

i|: Sec. 98. AS 39.45.025(a) is amended to read:

(a) The Public Employees Retirement Board established by AS 39.35.030

shall

(1) hold regular and special meetings it considers necessary to carry 

out its responsibilities relating to the deferred com pensation program for state 

employees; all meetings are open to the public and the board shall keep a full record of 

all its proceedings;

(2) adopt, with modifications it considers proper, regulations 

recom m ended by the adm inistrator for carrying out the deferred compensation 

program for state em ployees;

(3) consider matters referred to it by the adm inistrator in connection 

with changes in policy and revisions of the deferred com pensation program for state 

employees;

(4) act as an appeals board, a rra n g e  w ith the ofllcc of adm in istra tive
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1 hearings (AS 44.21.510) to hold hearings at the request o f an em ployer, em ployee,

2 surviving spouse, or a beneficiary on decisions made by the adm inistrator that relate to

3 the deferred compensation program for state em ployees, and submit its findings to the

4 administrator;

5 (5) prescribe the policies for the proper operation of the deferred

6 compensation program for state em ployees and take other action that it considers

7 necessary to carry out the intent and purpose of the program.

S * Sec. 99, AS 39.52.120 is amended by adding a new subsection to read:

9 (e) Except for supplying information requested by the hearing officer or

10 responding to con:acts initiated by the hearing officer, a public officer may not attempt

11 to influence the outcome of an adm inistrative hearing conducted by the office of

12 administrative hearings (AS 44.21.510) by directly or indirectly contacting or

13 attempting to contact the heating officer assigned to the hearing unless the

14 (1) contact is made in the presence of all parties to the hearing o r the

15 parties' representatives and the contact is made a part o f the record; or

16 (2) fact and substance o f the contact is promptly disclosed by the

17 public officer to all parties to the hearing and the contact is m ade a part of the record.

IS * Sec. 100. AS 39.52.350(c) is amended to read:

19 (c) If the subject o f the accusation denies that a violation o f this chapter has

20 occurred, the attorney general shall refer the m atter to the ch ief ad m in is tra tiv e

21 hearing  oflicer (AS 44.21.510). w ho [PERSONNEL BOARD, W HICH] shall appoint

22 a hearing officer to conduct a hearing.

23 * Sec. 101. AS 41.17.045(a) is amended to read:

24 (a) The governor may initiate the removal of a boara m em ber for inefficiency,

25 neglect o f duty, or misconduct in office by delivering to the m em ber a written copy of

26 the charges and giving the m em bti an opportunity to be heard in person or by counsel

27 at a public hearing before a hearing  officer o f the  office o f a d m in is tra tiv e  hearings

2S (AS 44.21.510) [THE GOVERNOR OR THE GOVERNOR'S DESIGNEE] on at least

29 10 days' written notice by registered mail. The m em ber has a right of confrontation

30 and cross-exam ination of witnesses testifying.

31 * Sec. 102. AS 41.17.139(a) is amended to read:
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1 (a) Unless otherwise specified, proceedings under AS 41.17.131 - 41.17.139

2 are not subject to AS 44.62 (Administrative Procedure Act). A hearing under

3 AS 41.17.136 or 41.17.138 shall be held before [THE STA TE FORESTER, A

4 REGIONAL FORESTER, OR ANOTHER EM PLO Y EE O F TH E DIVISION W ITH

5 SIMILAR QUALIFICATIONS ACTING AS] a hearing officer of the office of

6 adm in istra tive  hearings (AS 44.21.510), A hearing on an appeal under

7 AS 41.17.087 and a hearing under AS 41.17.082(b) shall a lso  be held before a

8 hearing  officer o f the office o f ad m in is tra tiv e  h ea rin g s [THE COMM ISSIONER

9 OR THE COMM ISSIONER'S DESIGNEE. A PERSO N  W HO HAS ASSISTED IN

10 THE PREPARATION OF THE DIVISION'S CASE IS INELIGIBLE]. Hearings are

11 not limited by common law, statutory, or judicial rules of evidence; however, the

12 hearing officer may admit only that evidence that appears to be reliable and

13 trustworthy. All hearings shall be open to the public. W ritten or oral testimony may

14 be submitted. A party to a hearing may make written or oral argument, secure the

15 issuance of a subpoena under AS 44.62.430, offer testimony or other evidence, and

16 cross-examine witnesses. The hearing officer shall endeavor, in conducting any

17 hearing, to ensure that the respondent understands the proceedings and that the facts

IS supporting the position of each party have been adequately presented.

19 * Sec. 103. AS 43.23.015(g) is amended to read:

20 (g) If an individual is aggrieved by a decision o f the department determining

21 the individual's eligibility for a permanent fund dividend or the individual's authority

22 to claim a permanent fund dividend on behalf o f another, the individual may, upon

23 payment o f a $25 appeal fee, request the departm ent to review its decision. Within 12

24 months after the administrative appeal is filed and  a fte r  a h ea rin g  conducted bv the

25 office o f ad m in is tra tiv e  hearings (AS 44.21.510). the departm ent shall provide the

26 individual with a final written decision. If the individual is aggrieved by the decision

27 of the department after all adm inistrative proceedings, the individual may appeal that

28 decision to the superior court in accordance with AS 44.62.560. An appeal to the court

29 under this section does not entitle the aggrieved individual to a trial de novo. The

30 appeal shall be based on the record of the adm inistrative proceeding from which

31 appeal is taken and the scope of appeal is limited to matters contained in the record of
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the administrative proceeding. If, as a result of an adm inistrative proceeding or a court 

appeal, the individual prevails, the $25 appeal fee shall be returned to the individual 

by the department.

Sec. 104. AS 43.23.066(c) is amended to read:

(c) AS 44.62.330 - 44.62.630 apply to a hearing requested by an individual 

under (b)(3) of this section. T he hearing  shall he conducted  bv the  office of 

adm in istra tive  hearings (AS 44.21.510).

* Sec. 105. AS 43.23.068(c) is amended to read:

(c) AS 44.62.330 - 44.62.630 apply to a hearing requested by an individual 

under (b)(3) of this section. T he hearing  shall be conducted  bv the office of 

adm in is tra tiv e  hearings (AS 44.21.510).

* Sec. 106. AS 43.23.072(c) is amended to read:

(c) Except as provided in (d) of this section, AS 44.62.330 - 44.62.630 apply 

to a hearing requested by an individual under (b) of this section. The hearing shall be 

conducted  bv the office of ad m in is tra tiv e  hearin g s  (AS 44.21.510) and

(1) is limited to issues of identity o f the individual and whether an 

amount is still owing in the claim under AS 23.20; and

(2) may be conducted telephonically or in writing.

* Sec. 107. AS 43.70.075(m) is amended to read:

(m) The department may initiate suspension o f a business license endorsement 

or the right to obtain a business license endorsement under this section by sending the 

person subject to the suspension a notice by certified mail, return receipt requested, or 

by delivering the notice to the person. The notice must contain information that 

inform s the person of the grounds for suspension, the length o f any suspension sought, 

and the person's right to adm inistrative review [BEFORE TH E DEPARTM ENT]. A 

suspension begins 30 days after receipt of notice described in this subsection unless 

the person delivers a timely written request for a hearing to the department in the 

m anner provided by regulations o f the department. If a hearing is requested under this 

subsection, a hearing officer o f the office of ad m in is tra tiv e  hearings (AS 44.21.510) 

[DEPARTM ENT] shall determ ine the issues by using the preponderance of the 

evidence test and shall, to the ex ten t thev do not conflict w ith  regu la tions adopted
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1 un d er AS 44.21.560. conduct the hearing in the m anner provided by regulations o f  the

2 department. A hearing under this subsection is lim ited to the following questions:

3 (1) was the person holding the business license endorsement, o r an

4 agent or employee o f the person while acting within the scope o f the agency or

5 employment of the person, convicted by plea or judicial finding of violating

6 AS 11.76.100, 11.76.106, or 11.76.107;

7 (2) if the department does not allege a conviction o f AS 11.76.100,

8 11.76.106, or 11.76.107, did the person, or an agent or employee o f the person while

9 acting within the scope o f the agency or em ploym ent of the person, violate a provision

10 of (a) or (g) o f this section;

11 (3) within the 24 months before the date o f the department's notice

12 under this subsection, was the person, or an agent or employee o f the person while

13 acting w ithin the scope of the agency or em ploym ent of the person, convicted of

14 violating AS 11.76.100, 11.76.106, or 11.76.107 or adjudicated for violating a

15 provision of (a) or (g) of this section.

16 * Sec, 108. AS 43.70.075(q) is amended to read:

17 (q) The department may adopt regulations th a t do no t conflict w ith

18 reg u la tions adop ted  u n d e r AS 44.21.510 to establish an administrative hearing

19 process for actions taken [BY THE DEPARTM ENT] under this section. AS 44.62

20 (Administrative Procedure Act) does not apply to a hearing under this section.

21 * Sec. 109. AS 44.62.350(a) is amended to read:

22 (a) The governor shall assign a qualified, unbiased, and impartial hearing

23 officer, with experience in the general practice o f law, to conduct hearings under this

24 chapter th a t a re  not conducted  bv the office o f ad m in is tra tiv e  hearings

25 (AS 44.21.510’). A [. TPIE] hearing officer m ay perform other duties in connection

26 with the adm inistration o f this chapter and other laws.

27 * Sec. 110. AS 44.62.450(a) is amended to read:

28 (a) A hearing in a contested case shall be presided over by a hearing officer.

29 Unless th e  h ea rin g  is conducted  bv the office o f ad m in is tra tiv e  hearings

30 (AS 44.21.510). th e  [THE] agency itself shall determine w hether the hearing officer

31 hears the case alone or whether the agency hears the case with the hearing officer.
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1 * Sec. 111. AS 44.77.040(a) is amended to read:

2 (a) The Department o f Administration. a f ie r  consulting  w ith  the  office of

3 ad m in is tra tiv e  hearings (AS 44.21.510). shall fix a time for hearing the appeal and

4 shall notify the claimant and the officer who approved the voucher and give them a

5 reasonable opportunity to be heard. T he h earin g  shall he conducted  bv the  office of

6 ad m in is tra tiv e  hearings.

7 * Sec. 112. AS 45.30.040(c) is amended to read:

8 (c) W henever it determines that there may be a violation of the provisions of

9 this chapter by a manufacturer or dealer o f mobile homes, the departm ent may give

10 notice o f hearing, and, within 30 days after giving notice, [HOLD] a hearing shall be

11 held bv the  office o f adm in is tra tive  hearings (AS 44.21.510) to determ ine whether

12 there has been a violation. After notice and hearing,

13 (1) if  the department finds that there has been a violation of the

14 provisions of this chapter, the department may issue an order directing that the person

15 who is violating the provision cure the violation in a reasonable time and in a

16 reasonable manner;

17 (2) if the department determines that violations of the provisions of

18 this chapter are regular and recurring, it may require forfeiture of the bond to the

19 benefit o f the state and arrange for distribution o f the proceeds of the bond to the

20 mobile home owners injured by the activities of the dealer o r manufacturer, or to

21 mobile home dealers injured by the activities of the manufacturer.

22 :|! Sec. 113. AS 45.55.935 is amended to read:

23 See. 45.55.935. H earings, (a) The adm inistrator shall adopt regulations,

24 consistent with the provisions of this chapter and  w ith regu la tions adopted  u n d er

25 AS 44.21.560, governing adm inistrative hearings conducted by the office of

26 ad m in is tra tiv e  hearin g s (AS 44.21.510) [ADM INISTRATOR OR A DESIGNEE OF

27 THE ADM INISTRATOR] for the following:

28 (1) orders issued under AS 45.55.120, 45.55.900(d), or 45.55.920; in

29 these instances, the adm inistrator shall promptly send a notice of opportunity for

30 hearing to the issuer of the securities and to all persons who have filed with the

31 departm ent a notice o f iniention to sell the securities; and
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1 (2) orders issued under AS 45.55.060; before the adm inistrator enters

2 an order under AS 45.55.060, the adm inistrator shall send to the person involved a

3 notice of opportunity for hearing; if the person involved is an agent or investment

4 adviser representative, then the adm inistrator shall, in addition, notify the employing

5 broker-dealer, state investment adviser, federal covered adviser, or issuer.

6 (b) In conducting a hearing in accordance with (a) of this section, the h earing

7 officer [ADM INISTRATOR] may issue a subpoena to compel the attendance o f any

8 witness or party and to compel production of evidence.

9 * Sec. 114. AS 45.55.950(e) is am ended to read:

10 (e) Every hearing in an adm inistrative proceeding shall be public unless the

11 h ea rin g  officer. [ADM INISTRATOR] in the exercise o f discretion, grants a request

12 joined in by all the respondents that the hearing be conducted privately.

13 Sec. 115. AS 45.57.020(a) is am ended to read:

14 (a) An offeror m ay not make a takeover bid unless at least 20 days before the

15 bid the offeror files with the departm ent and with the registered agent of the offeree

16 com pany a statem ent containing all the information required by (c) of this section and

17 either

18 (1) within 10 days following the filing no hearing has been ordered by

19 the department or requested by the offeree company; or

20 (2) a hearing has been ordered within that time and, a f te r  [UPON] the

21 hearing conducted  bv th e  office o f ad m in is tra tiv e  hearings (AS 44.21.510). the

22 department has decided [ADJUDICATED] that the offeror proposed to make fair,

23 full, and effective disclosure to offerees of all inform ation material to a decision to

24 accept or reject the offer.

25 * Sec. 116. AS 45.57.020(b) is amended to read:

26 (b) A hearing shall begin within 20 days of the date of filing of the statement.

27 and adjudication shall be made within 30 days of the filing unless extended by the

28 h earin g  officer [DEPARTM ENT] for the convenience of the parties or protection of

29 the offerees.

30 * Sec. 117. AS 46.03.820(c) is am ended to read:

31 (c) In the com m issioner's discretion or upon application made by the recipient
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of an order within 15 days o f receipt of the order, the departm ent, a f te r  consu lting  

w ith the office of adm in istra tive  hearings (AS 44.21.510). shall schedule a hearing 

at the earliest possible time. The hearing shall be scheduled within five days o f the 

receipt o f the application. The submission of an application or the scheduling of a 

hearing does not stay the operation of the department's order issued under (a) o f this 

section.

* Sec. 118. AS 46.03.850(e) is amended to read:

(e) The office o f adm in is tra tiv e  hearin g s  (AS 44.21.510) [DEPARTM ENT] 

shall hold a hearing within 20 days after the  d e p a rtm e n t receives [RECEIPT OF] a 

request for one under (d) of this section. After the hearing, the department may 

rescind, modify, or affirm the compliance order.

* Sec. 119. AS 46.14.410(a) is amended to read:

(a) If a municipality or a local air quality district has an approved local air 

quality control program under AS 46.14.400 and the departm ent determines that the 

program is being implemented in a manner that fails to meet the terms of the 

cooperative agreement or is otherwise being inappropriately administered, the 

departm ent shall give written notice setting out its determination to the municipality or 

local air quality district. Within 45 days after [GIVING] written notice was g iven, the 

office o f ad m in is tra tiv e  hearings (AS 44.21.510) [DEPARTM ENT] shall conduct a 

public hearing on the matter. The hearing shall be recorded by any means that ensures 

an accurate record.

:f: Sec. 120. AS 46.15.065(c) is amended to read:

(c) The com m issioner shall make investigations as necessary of rights asserted 

by declarations filed under this section and shall determine each existing appropriation 

and mail a summary of the determination to each person who has filed a declaration 

with respect to the specified area or source. Any person adversely affected by a 

determination may file with the com m issioner a request for a hearing within 20 days 

of the date the notice is mailed. If a hearing is requested, the com missioner shall. 

a f te r  consu lting  w ith the office o f ad m in is tra tiv e  hearings (AS 44.21.510). send a 

notice of the lime and place of the hearing to each person who has filed a declaration.

;|! Sec. 121. AS 46.35.090(c) is amended to read:
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(c) A hearing officer appointed bv the ch ief ad m in is tra tiv e  h earin g  officer 

(AS 44.21.510) [UNDER AS 44.62.350] shall preside at hearings under this section, 

rule on the admission and exclusion of evidence, advise the deciding officers on 

matters o f law, and participate in posthearing deliberations.

* Sec. 122. AS 46.35.090(e) is amended to read:

(e) The commissioner, after consultation with other stale agencies and local 

government, shall adopt regulations governing the conduct o f adjudicatory hearings 

under this section th a t do not conflict w ith  regu la tions adopted  u n d e r 

AS 44.21.560. The com missioner may enter into cooperative agreements with local 

governments and federal agencies for the joint holding of adjudicatory hearings. To 

the extent feasible, regulations adopted under this section must conform to 

adjudicatory hearing procedures for the review o f permit decisions under AS 46.03 

and AS 46.04. Notwithstanding AS 44.62.330(a)(44), adjudicatory hearing procedures 

to review perm it decisions under AS 46.35.010 - 46.35.210, or under AS 46,03 or 

AS 46.04, need not conform to AS 44.62.330 - 44.62.630 (Administrative Procedure 

Act).

:i: Sec. 123. AS 46.40.100(b) is amended to read:

(b) A party that is authorized under (g) of this section may file a petition 

showing that a district coastal management program is not being implemented. A 

petition filed under this subsection may not seek review o f a proposed or final 

consistency determination regarding a specific project. On receipt o f a petition, the 

council, after giving public notice in the manner required by (f) of this section, shall 

a r ra n g e  w ith the  office o f adm in is tra tive  hearin g s  (AS 44.21.510) to conduct 

[CONVENE] a hearing to consider the matter. A hearing called under this subsection 

shall be held in accordance with regulations adopted by the council to the extent th a t 

they do not conflict w ith regu la tions adop ted  u n d e r  AS 44.21.560. After hearing, 

the council may order that the coastal resource district or a state resource agency take 

any action with respect to future im plem entation o f the district coastal management 

program that the council considers necessary, except that the council may not order 

that the coastal resource district or a state agency take any action with respect to a 

proposed or final consistency determination that has been issued.
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J * Sec. 124. AS 46.40.100(f) is amended to read:

2 (f) Upon receipt of a petition under (b) o f this section and  a f te r  consulting

3 with the  office o f adm in istra tive  h ea rin g s , the council shall give notice o f the

4 hearing at least 10 days before the scheduled date of the hearing. The notice must

5 (1) contain sufficient information in com monly understood terms to

6 inform the public o f the nature of the petition; and

7 (2) indicate the m anner in which the public may com ment on the

8 petition.

9 * Sec. 125. AS 47.30.031(a) is amended to read:

10 (a) The board shall adopt regulations under AS 44.62 (Administrative

11 Procedure Act) consistent with state law and the fiduciary responsibilities imposed by

12 law on members o f boards of directors of corporations having trust responsibilities

13 and consisten t w ith  regu la tions adop ted  u n d e r AS 44.21.560.

14 * Sec. 126. AS 47.45.050 is amended to read:

15 Sec. 47.45.050. D ep artm en t hearing . The Departm ent of Administration

16 may a r ra n g e  w ith  the office of ad m in is tra tiv e  hearings (AS 44.21.510) to hold a

17 [DEPARTM ENTAL] hearing upon the request of an applicant or recipient who has

18 been disqualified. Before this hearing the department shall by certified mail notify an

19 applicant or recipient in plain and com prehensive language the exact reason for the

20 disqualification. Form letters using only referral to state statutes or department

21 regulations, or otherwise vague in detail, are not considered com pliance by the

22 departm ent with this section.

23 * Sec. 127. AS 39.25.070(3) is repealed.

24 * Sec. 128. The uncodified law of the State of Alaska is amended by adding a new section

25 to read:

26 TRANSITION, (a) Upon the initial appointment o f the chief adm inistrative hearing

27 officer under AS 44.21.510(c), added by sec. 2 of this Act, the chief administrative hearing

28 officer and the com m issioner of adm inistration, the com m issioner o f community and

29 economic developm ent, the com m issioner o f revenue, and the governor's office shall identify

30 hearing officers and support staff to be transferred to the office of adm inistrative hearings. A

31 state em ployee who is transferred under this section from another agency to the office of
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administrative hearings shall continue to be com pensated at the same range and step o f the 

salary schedule in AS 39.27.011(a) that the employee was receiving before the transfer, and 

qualifies for salary increases authorized under AS 39.27.011 and 39.27.022.

(b) Procedural regulations of an agency that refers an administrative hearing to the 

office of adm inistrative hearings shall apply to the hearing until regulations adopted under 

AS 44.21.560(a), added in sec. 2 of this Act, become effective.
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APPENDIX C

The following table shows the results o f a phone and e-mail survey of 8 
states’ centralized administrative hearing offices. This data is entirely self-reported 
and we didn’t seek to verify the accuracy of any o f the data.

Survey of 8 States’ Centralized Administrative Hearing Offices

P E R F O R M A N C E  A  U D IT  R E P O R T  
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S um m ary  o f In terv iew s w ith O th e r  S ta te s  w ith  C en tra lized  A dm in istra tive  H ea rin g s O ffices
Agoncy
Namo

Independent' 
Agoncy or 
Part o f 
Another 
Agency

Unique Features of 
Agoncy Structure or 

Operations

Year 
Established

How Many 
Agonclos 
Conduct 
Hearings 
For?

How Is the 
Agoncy 
Fundod?

Who has Final 
Decision: 
Hoarlng 
O fflceror 
Agoncy?

Are Hearing Officers 
Cross-Tralnod or Do 
Thoy Specialize?

Negative
Experiences

Posltivo Experiences

Arizona Office of
Administrative
Hearings

Independent Not applicable 1996 about 30 Combination of 
billing agencies 
for services 
provided, 
general 
appropriations, 
and federal 
funds.

Agency, except 
for Dept, of 
Revenue cases

Assigned In subject 
area 'cadres,* but will 
handle other lypes of 
cases when needed.

None Appearance of 
independence Is 
important to citizens, 
and it increases the 
integrity of the hearing 
process.
Cross-training hearing 
officers Increases 
objectivity S efficiency. 
Office is able to attract 
higher quality 
employees.
According to the 2000 
Annual Report, 91% of 
the Office's decisions 
were accepted by the 
agencies In question.

Iowa Division of
Administrative
Hearings

Part of anoiher 
agency

The Division got 
most of the 
original staff from 
the Dept, of 
Transportation. 
Other agency staff 
wore added tater. 
Agencies that had 
FTE staff who 
were transferred 
to the Division 
aren't billed by the 
Division for 
services.
If an agoncy 
thinks the hearing 
officer doesn't 
have enough 
expertise, (he 
agency can 
provide training to 
the hearing officer 
at the agency's 
expense.

1986 55 Combination of 
use tax 
appropriation, 
general 
appropriations, 
and billing 
agencies for 
services 
provided.

Agency Specialized by 
subject matter, but 
also cross-trained to 
handle other cases 
as needed.

None Citizens of the state 
now hove independent 
hearings.
The Division can do 
more with fewer people 
because staff are 
cross-trained.

'Independent' Is defined as completely autonomous agoncy-not In any way a part of another agency.
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Agoncy
Name

Indopondent' 
Agency or 
Part of 
Another 
Agency

Unique Features of 
Agoncy Structure or 

Operations

Year
Established

How Many 
Agencies 
Conduct 
Hearings 
For?

How Is tho 
Agency 
Funded?

Who has Final 
Decision: 
Hoaring 
Officer or 
Agency?

Are Hoaring Officors 
Cross-Trained or Do 
They Specialize?

Nogatlve
Experiences

Positive Experiences

Maryland Office 
of Administrate 
Hearings

Independent Not applicable 1990 20 Agencies pay a 
prorated 
amount of the 
Office's 
budget, based 
on services 
provided.

90% hearing 
officer 
10% agency

Cross-trained None • Professional hearing 
officers who know the 
process are more 
efficient.

► Cross-training staff has 
reduced employee 
burnout.

• The Office Is doing the 
same work with fewer 
employees than H had 
10 years ago.

Michigan Bureau 
of Hearings

Part of anothor 
agency

Not applicable 1999 9 Agencies pay a 
prorated 
amount of the 
Office's 
budget, based 
on services 
provided.

80% agency 
20% hearing 
officer

Cross-trained central 
pool, with some 
specialization.

No systematic 
problems, just 
internal 
growing 
pains.

Cross-trained hearing 
officers allow for more fluid 
scheduling.

Minnesota Office 
of Administrative 
Hearings

Independent Cases heard by the 
Office include 
Workers'
Compensation cases.

1976 about 45 
state
agencies & 
local govt, 
entities

Combination of
general
appropriations
and billing
agencies for
services
provided.

Most hoaring 
officer

Specialized into 3 
groups-one for 
Workers
Compensation, one 
for environmental & 
natural resources 
cases, & another for 
everything else; 
moving towards 
cross-training.

None The state has gained 
independence & fairness 
In decision-making.



Agency
Namo

Independent' 
Agoncy or 
Part o f 
Another 
Agency

Unique Features o f 
Agoncy Structure o r 

Operations

Year
Established

How Many 
Agencies 
Conduct 
Hoartngs 
For?

How Is tire 
Agency 
Fundod?

Who has Final 
Decision: 
Hearing 
O fficer o r 
Agency?

Are Hearing O fficers 
Cross-Tra ined o r Do 
They Specialize?

Negative
Experiences

Posltlvo Experiences

Missouri Office of 
Administrative 
Hearings 
Commission

Part o f another 
agency

► There are only 3 
commissioners, 
appointed by (he 
Governor for 6- 
year terms, who 
handle all the 
cases.

» In order for a 
licensing agency 
to rovoke a 
person's license, 
the agency has to 
file its case with 
the Commission 
whomakos a 
decision the 
agency must 
abide by or take to 
court.

* About 85% of the 
caseload is from 
the Dept, of 
Revenue.

1965 102 General 
appropriations. 
Licensing 
agencies pay 
billed hourly 
foes Into the 
general fund 
for services 
provided.

The
Commission's 
decision is 
final.

Not applicable None Licensees are getting a 
fair, unbiased hearing.

Oregon Hearing 
Officer Panel

Part of another 
agency

Staff have physically 
remained in the 
agencies where they 
wore, but noware 
employed by the 
Central Panel.

1999 75 60% federal 
funds. 35% 
billing agencies 
for services 
provkfed, 5% 
general 
appropriations.

97% hearing 
officer 
3% agency

Specialized, with 
some cross-training.

Hard to create 
new culture 
and
communicate
effectively,
given hoaring
officers'
physical
locations.

> Neutrality of hearing 
officers is gained.

► Because hearing 
officers now work for 
one agency they can 
be allocated to where 
the demand for 
hoarings services is.

Toxas State 
Office of 
Administrative 
Hearings

Independent The centralized office 
first included all 
agencies that didn't 
have hearing officers 
in-house. Other 
agencies were 
transferred later.

1992 60 Combination of 
general 
appropriations 
and billing 
agencies on an 
hourly or 
annual basis 
for sen/ioes 
provided.

Most agency; 
hearing officer 
in some cases

Both-hearing officers 
are assigned to 
subject area teams, 
but hear a variety of 
cases.

Have had
difficulties
identifying
appropriate
method &
level of
funding.

► There's been an 
increased public 
perception of fairness 
in the process.

► All agencies have 
access to high quality 
judicial servloes, 
delivered promptly 4 
efficiently.

► The stale has saved 
money overall.



FISCAL NOTE
STATE OF ALASKA
2003 LEGISLATIVE SESSION

R evision D ate/T im e (N ote if correction):
T itle O ffice o f Adm in is tra tive Hearings

Fiscal Note Number:

Bill Version:

() Publish Date:

SB 203

DCED

Sponsor
Requester

Rules by Request

Dept. A ffected :
_BRU
Component Occupa tiona l L icensing

O ccupa tiona l L icensing (117)

Sena te S tate Affa irs

E x p e n d i tu re s /R e v e n u e s
Note: Amounts do no t include infla tion unless otherw ise noted below.

Component No. 

(T h o u sa n d s  of D ollars)

2360

OPERATING EXPEND ITURES FY 2004 FY 2005 FY 2006 FY 2007 FY 2008 FY 2009

Personal Services
T ravel
Contractual
Supplies
Equipment
Land & Structures
G rants & Claims
M iscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0
CAP ITAL EXPEND ITURES | |

ICHANGE IN REVENUES ( ) | j

FUND SOURCE (Thousands o f Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Menta l Health
O ther 1007 - Inter-Agency Receipts

TO TAL 0.0 0.0 0.0 0.0 0.0 0.0
E s tim a te o f any c u r re n t yea r (FY2003) cos t: 140.7
M ark th is box (X) If fu n d in g  fo r th is  b il l is  in c lu d od in th e G ove rn o r 's FY 2004 b u d g e t p ro p o s a l: X

POSITIONS
Full-time -2
Part-time
Temporary

ANALYSIS: (Attach a separate paqe if necessary)

SB 203  e s ta b lish e s  a n  Office of A dm inistrative H ea rin g s  in th e  D epartm en t o f A dm inistra tion . U n d er th e  
new  Office of A dm inistrative H earings, the  Division o f O ccupational L icensing  w ould  tra n s fe r  its cu rren t 
H earing E xam iner (PON 08-1040) a n d  Law Office A ssis tan t (PCN  08-1038) inc luded  in th e  FY04 b u d g e t 
req u est.

T he fund so u rc e  for th e s e  positions an d  re la ted  c o s ts  a re  receip t su p p o rted  se rv ic e s  (R S S ) from  licensing 
fees. W hen  th e  positions a re  tran sfe rred  to th e  new  Office, it is an tic ipa ted  th a t re c e ip ts  from  licensing  
fee s  (R S S ) will b e  transm itted  via Inter-A gency R e ce ip ts  to su p p o rt the  hearin g  s e rv ic e s  r e q u e s te d  by 
O ccupational L icensing.

J enn ife r S trickle r. Adm in istra tive Manager 
OccupationaVLicensing

Approved by: Edgar B la tchford, Comm issioner______________ ______
Agency Departm ent o f Community & Econom ic Devolopment

P repared  by:

Division
P hone  907-465-2144

Date/Timo 5/6 /03  11:57 AM

D ate 5 /6 /2003

(Rovir iKj m 002 OMQ) Page 1 o f 1



FISCAL NOTE
STATE OF ALASKA
2003 LEGISLATIVE SESSION

R evision  D ate/T im e (N o te  if c o r re c tio n ) : 
Title “An Act relating to  certain

F isca l N o te  N um ber:

Bill V ersion :

() P ub lish  D ate:

CSSB203

Administration

adm inistrative hearin g s..."
Sponsor
R equester

Rules

Dept. Affected:
]BRU
C om ponent Office of Tax Appeals

Centralized Administrative Services

S tate Affairs

Expenditures/Revenues

C om ponent No. 

(T h o u s a n d s  of D ollars)

2131

Note: Amounts do not include inflation un less  otherwise noted below.
OPERATING EXPENDITURES FY 2004 FY 2005 FY 2006 FY 2007 FY 2008 FY 2009
Personal Sen/ices 
Travel 
Contractual 
Supplies 
Equipment 
Land & Structures 
G rants & Claims 
M iscellaneous

(90.9) (90.9) (90.9) (90.9) (90.9) (90.9)
0.0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0

TOTAL OPERATING (90.9) (90.9) (90.9) (90.9) (90.9) (90.9)

CAPITAL EXPENDITURES

meCHANGE IN REVENUES (

1002 Federal Receipts
1003 GF Match
1004 GF
1007 Interagency Receipts
1037 GF/Mental Health
O ther (Specify Type--Do not abbreviate)

0.0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0

(50.0) (50.0) (50.0) (50.0) (50.0) (50.0)
(40.9) (40.9) (40.9) (40.9) (40.9) (40.9)

0.0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0

TOTAL (90.9) (90.9) (90.9) (90.9) (90.9) (90.9)

0.0E stim ate  of any cu rren t y ea r  (FY 2003) c o s t:
Mark th is  box (X) If fu n d in g  fo r  th is  bill is  inc luded  In th e  G o v ern o r 's  FY 2004  b u d g e t p ro p o sa l:

POSITIONS

□

Full-time -1 -1 -1 -1 -1 -1
Part-time 0 0 0 0 0 0
Tem porary 0 0 0 0 0 0

ANALYSIS: (Attach a separate paqe if necessary)

S B  2 0 3  c r e a te s  th e  O ffice o f A d m in is tra tiv e  H ea rin g s  in th e  D e p a r tm e n t of A dm inistra tion  a n d  tr a n s f e rs  to 
it th e  O ffice of T ax  A p p e a ls  H e a r in g  O fficer position .

P repared  by: 
Division

Approved by: 
Agency

(Rovisod 9/2002 OMB)

Kevin Jardell, A ssis tan t Com m issioner Phone
Date/Time 5/6/03 2:30 PM

Date 5/6/2003

P a g e  1 o f  1__



F IS C A L  N O T E

STATE OF ALASKA
2003 LEGISLATIVE SESSION

R evision D ate/T im e (N ote if correction):
T itle O ffice o f Adm in is tra tive Hearings

F iscal Note Num ber:

Bill Version:

() Publish Date:

SB203

RevenueDept. A ffected :
^BRU
Componen t Comm iss ione r’s O ffice

Adm in is tra tion and Support

S ponso r
Requester

Rules Comm ittee
Sena te S tate A ffa irs Comm ittee

E x p e n d i tu re s /R e v e n u e s

Component No. 

(T h o u s a n d s  of D ollars)

123

Note: Amounts do no t include infla tion unless otherw ise noted below.
OPERATING EXPEND ITURES FY 2004 FY 2005 FY 2006 FY 2007 FY 2008 FY 2009

Persona l Services 
Trave l 
Contractua l 
Supp lies 
Equ ipment 
Land & Structures 
G rants & Claims 
M iscellaneous

(379.4) (379.4) (379.4) (379.4) (379.4) (379.4)

TOTAL OPERATING (379.4) (379.4) (379.4) (379.4) (379.4) (379.4)

CAP ITAL EXPENDITURES

CHANGE IN REVENUES ( )

1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Rece ip ts
1113 Indirect Cost Re imbursement 
1007 Inter-agency Rece ip ts

(45.6) (45.6) (45.6) (45.6) (45.6) (45.6)

(189.2) (189.2) (189.2) (189.2) (189.2) (189.2)
(144.6) (144.6) (144.6) (144 .6 ) (144.6) (144.5)

TO TAL (379.4) (379.4) (379.4) (379.4) (379.4) (379.4)

0.0E s tim a te o f any c u r re n t ye a r (FY2003) co s t:
M a rk th is bo x (X) i f fu n d in g  fo r th is  b ill is in c lu d e d in the G o ve rn o r 's  FY 2004 b u d g e t p ro p o s a l:

POSITIONS
Full-time -5 -5 -5 -5 -5 -5
Part-time
Temporary

ANALYS IS : (Attach a soparato paqe if necessary)
T h is  legislation w ould  tran sfe r  th e  D epartm en t of R e v e n u e 's  th re e  h ea rin g  e x a m in e rs  a n d  two su p p o rt staff 
positions to the new ly  c re a te d  Office of A dm inistrative H earings a t  the  D e p a rtm e n t o f A dm inistration. 
D ep a rtm en t of R e v e n u e  hearing  ex a m in e rs  curren tly  h e a r  a p p e a ls  of child su p p o rt o rd e rs  an d  
m odifications, P e rm a n e n t Fund  div idend eligibility c a s e s  an d  ch aritab le  g am ing  lic en se  c a s e s .

T h e  fiscal no te s h o w s  th e  tran sfe r  o f five positions an d  th e  acco m p an y in g  funding  for th o s e  positions. T he 
Indirect C o s t R e im b u rse m en t funding so u rc e  is fed e ra l m o n ey  a llo ca ted  to th e  D e p a rtm e n t o f R e v e n u e  a s  
re im b u rsem en t for th e  c o s t o f h ea rin g  child su p p o rt c a s e s .  T h e  In te r-ag en c y  R e ce ip t funding is P e rm an e n t 
F und  Dividend funding a llo ca ted  to  the  d e p a r tm e n t for th e  co s t o f h ea rin g  d iv idend  eligibility c a s e s .

Prepared by: 
Division

Approved by: 
Agency

Larry Persily, Deputy Comm issioner Phone 465-5469
Departm ent o f Revenue Date /T im e 5 /6 /03 10:19 AM

Larry Persily, Deputy Comm issioner Date 5 /6 /2003
D epartm en t of R evenue

(Revised 8/2002 OM8) P a g e  1 o f _ 1 __



FISCAL NOTE
STATE O F ALASKA
2003 LEGISLATIVE SESSION

R e v is io n  D a te /T im e  (N o te  if c o r re c t io n ) : 
Title "An Act relating to certain

Fiscal Note Num ber:

Bill Version:

() Publish Date:

CSSB203

Administration

Sponsor
R equester

adm inistrative hearings.
Rules

Dept. Affected:
]BRU
Com ponent Administrative Hearings

Administrative Hearings

S ta te  Affairs

Expenditures/Revenues

Com ponen t No. 

(T h o u s a n d s o f D o lla rs )
Note: A m ounts do  not include Inflation unless o th e rw i? n o te d  below.
OPERATING EXPENDITURES FY 2004 FY 2005 FY 2006 FY 2007 FY 2008 FY 2009
Personal S erv ices
Travel
Contractual
Supplies
Equipment
Land & S truc tu res
G rants & Claim s
M iscellaneous

686 .6 686.6 686.6 686.6 686.6 686.6
15.0 15.0 15.0 15.0 15.0 15.0
35 .0 35.0 35.0 35.0 35.0 35.0

6.0 3.0 3.0 3 .0 3.0 3.0
4 .0 0.0 0.0 0.0 0.0 0.0

TOTAL OPERATING 746.6 739.6 739.6 739.6 739.6 739.6

CAPITAL EXPENDITURES

mCHANGE IN REVENUES (

1040 Real E sta te  Surety 
1156 Rcpt. Sup. S vcs.
1004 GF
1007 In teragency R eceipts 
1133 Indirect C ost Reimb.
Other (Specify Type--Do not abbreviate)

12.1 12.1 12.1 12.1 12.1 12.1
142.0 142.0 142.0 142.0 142.0 __  142.0
258.4 251.4 251.4 251.4 251.4 251.4
167.9 167.9 167.9 167.9 167.9 167.9
166.2 166.2 166.2 166.2 165.2 166.2

TOTAL 746.6 739.6 739.6 739.6 739.6 739.6

0.0E stim ate  of an y  c u r re n t  y ea r  (FY2003) co s t:
Mark th is  b o x  (X) If fu n d in g  fo r th is  bill is in c lu d ed  in th e  G overno r's  FY 2004 b u d g e t p ro p o s a l:

POSITIONS
Full-time 8 8 8 8 8 8
Part-time 0 0 0 0 0 0
Tem porary 0 0 0 0 0 0

ANALYSIS: (Attach a separate pape if necessary)
SB 203 e s ta b lish e s  the Office of Administrative H earings (OAH) in the Department of Administration. The OAH will 
conduct adm inistrative hearings under the direction of the Chief Administrative Hearing Officer.

This fiscal no te  includes personal services and a sso c ia te d  costs  for the new Chief Administrative Hearing Officer 
position a s  well a s  five additional hearing officer positions and two support staff positions w hich will be transferred 
from the D epartm en ts of R evenue, Community and  Econom ic Development, and Administration.

Although p rec ise  num bers a re  a s  yet unknown, bu d g et savings are expected to result from th e  creation of the OAH. 
The new office will be able to conduct hearings that o therw ise would have been  contracted out. Econom ies of scale 
may p roduce additional savings.

P repared by: 
Division

Approved by: 
Agency

Kevin Jardell, A ssistant Commissio P hone
Date/Time 5/3/03 2:31 PM

D ate 5/6/2003
D ep a rtm en t of Administration

(Rovisod 9/2002 QMS) P age 1 o f  1__



FISC A L  N O T E

Revision Date/T ime (Note if correction):___________________________ Dept. Affected]__________ Law
Title "An Act relating to certa in adm inistrative___________ BRU Civil Division_______
hea r in g s ;. . .  the office o f adm in istra tive hea rin g s . . ______________Component _AII__________________
Sponsor Senate Rules Comm ittee by Request______________  ____________________
Requester Senate S tate Affa irs Comm ittee___________________ Component No._________ ________

STATE OF ALASKA Fiscal Note N u m b e r : ________

2003 LEGISLATIVE SESSION Bill Version: SB 203

() Publish Date: ________

E x p e n d itu r e s /R e v e n u e s ______________________________________ (T h ou san d s o f D o lla rs )
Note: Amounts do not include inflation unless otherw ise noted below.____________________
OPERATING EXPENDITURES FY 2004 FY 2005 FY 2006 FY 2007 FY 2008 FY 2009

Personal Services 
Travel 
Contractua l 
Supplies 
Equipment 
Land & Structures 
G rants & C laims 
M iscellaneous

TO TAL OPERATING ********* ********* 0.0 0.0 0.0 0.0
[C AP ITA L EXPENDITURES

CHANGE IN REVENUES ( )

FUND SOURCE________________________   (Thousands o f Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Menta l Health
O ther (Specify Type-Do not abbreviate)

TOTAL 0.0 0.0 O.C 0.0
E s tim a te o f an y cu rre n t yea r (FY2003) cos t: 0.0
C heck th is  b o x (X) if fu n d in g  fo r th is  b ill is in c lu d ed in the G ove rn o r 's FY 2004 budge t p ro p osa l: 

POSITIONS _____________________________
Full-time
Part-time
Temporary

ANALYS IS : (Attach a separate paqe if necessary)
This bill estab lishes the O ffice o f Adm in istra tive Hearings in the Department o f Adm in istra tion. The office will conduct 
all ad jud ica tive adm in istra tive hearings fo r an extensive list o f state programs, including alcoholic beverage licensing, 
charitab le gam ing, banking, occupational licensing, and oil and gas exploration, production, and pipeline transportation 
property taxes, among others.

The fisca l impact on the Department o f Law from this bill will be during the first year or two o f transition from the 
current structure of agency hearing officers to the centralized O ffice of Adm in istra tive Hearings. Hundreds o f pages o f 
regulations directing how the current adjudicative process is handled will need to be rewritten to implement the new 
process. Boards, comm issions, and agency sta ff will need to be trained. W hether o r not the new workload can be 
absorbed w ith existing s ta ff will depend on how quickly the revised regulations need to be implemented. This will likely

P repared by: Joan M. Kassori_____________________________________________________ Phone (907) 465-5370
Division A tto rney General's O ffice  Date/T ime 5/6/03 10:50 AM

Approved by: Kathryn Daughhetee fo r Gregg D. Renkes, A ttorney General Date 5/6/2003________
Agency Department o f Law_____________________________________________

(Revised 9/2002 OMB) Page 1 of 2



ANALYSIS CONTINUATION

FISCAL NOTE

STATE OF ALASKA BILL NO. SB 203
2003 LEGISLATIVE SESSION

vary from agency to agency. If any o f the regulations projects assume an urgency that existing sta ff cannot meet, 
outside contract counsel may be necb icn ry to handle them. Given the uncertainty, we cannot estimate what the 
potentia l cost m ight be.

P a g e  2 o f  2



SB-203 
Fair Hearing Bill

Senate State Affairs Committee 
Bill Reference Work Sheet

C hanges to  SB 203 as reflected  in the  b lan k  CS w ork  docum ent 23-LSQ 903\Q

1. Page 2, lines 27-31: deleted position o f adm in is tra tiv e  assistan t.

2. Page 3, line 13: rep laced  the w ords [provide an d  coord ina te] w ith  m ake 
availab le  and  facilitate.

3. Page 6, u n d e r H earin g  O fficers (a): ad d ed  a re q u ire m en t th a t can d id a te s  fo r 
the  position m ust have been p rac tic ing  law in this s ta te  fo r a t  least tw o years .

4. Page 6, lines 6 -7 , u n d e r  H earing  O fficers (a) add ed  a  re q u ire m e n t th a t 
h ea rin g  officers be su b jec t to  personnel ru les ad o p ted  u n d e r  AS 39. 25.150
(7), (15), and  (16). T hese are  the sam e ru les th a t app ly  to D ivision of E lection  
em ployees.

5. Page 6, u n d e r H earin g  O fficers: rem oved (c) -  (2), b lan k e t p ro h ib itio n  o f 
p riv a te  law p rac tice  by hearing  officers.

6. Page 7, u n d er P ro ced u re  fo r hearings: am ended  subsection  (c) a n d  ad d ed  a 
new  subsection  (d) to  in su re  h earing  officers have an  im p artia l d isc ip linary  
h ea rin g  by the  A tto rney  G eneral instead  of the  C h ief H earing  O fficer.

7. Page 8, u n d e r P ro ced u re  fo r hearings (c): rem oved the  ab ility  fo r agencies to 
c ircum ven t the 90-day m axim um  tim e lim it th ro u g h  the  p ro m u lg a tio n  of 
regu la tions.



An Act establishing an Independent Office of A dm inistrative H earings.

Section 1. 

Section 2.

Sections 3 - 7 2  

Section 73

Section By Section Quick Reference

Purpose and intent

4 4 .2 1.510 Establishes location of independent office of
adm inistrative hearings and qualifications and com pensation o f
chief hearing officer.

44.21.520 Powers and duties o f chief hearing officer.

44.21.530 Adm inistrative hearing functions to be included in the 
new independent office. Provisions o f service and 
delegation o f  decision authority.

44.21.540 Hearing officer qualifications and duties. Authority for 
chief adm inistrative hearing officer to enter into 
contracts with qualified individuals to serve as hearing 
officers.

44.21.550 Code o f conduct for hearing officers.

4 4 .2 1.560 Establishment o f procedures for adm inistrative
hearings, including time limits, decision authority, and 
rules for altering a hearing officer decision.

44.21.570 Disqualification o f hearing officer.

44.21.580 Agency cooperation with hearing officers. Selection of 
hearing officers. Non-interference.

44.21.590 Administrative hearing records. Record keeping 
requirements.

44.21.599 Definitions

Conforming technical am endments to affected statutes.

24.60.030 Prohibits legislative influence.



Sections 74 

Section 99 

Section 100 

Section 128

39.52.120 Prohibits agency influence.

127 Conforming technical amendments to affected statutes.

Transition authority to accommodate adm inistrative process.

98 Conforming technical amendments to affected statutes.
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TW ENTY-THIRD LEGISLA TU RE - FIRST SESSION 

B Y  T H E  S E N A T E  R U L E S  C O M M IT T E E  B Y  R E Q U E S T

Introduced:
Referred:

A B IL L  

F O R  AN A C T  E N T IT L E D  

"A n  A ct re la tin g  to certa in  ad m in is tra tiv e  h earings; and  estab lish ing  the  office o f 

ad m in is tra tiv e  hearings and  re la tin g  to th a t office."

B E IT  E N A C T E D  BY T H E  L E G IS L A T U R E  O F  T H E  ST A T E  O F  A LA SK A :

* Section 1. The uncodified law of the State of Alaska is am ended by adding a new section 

to read:

PURPOSE AND INTENT. The purpose of this Act is to increase the separation 

between the adjudicatory functions o f executive branch agencies and the agencies' 

investigatory, prosecutory, and policy-m aking functions. The legislature intends by this Act 

to

(1) provide for the delivery of high quality adjudication sendees in a timely, 

efficient, and cost-effective manner;

(2) ensure respect for the dignity o f the individuals whose cases are being

adjudicated;

(3) foster open and clearly explained agency decisions and improve public

SENATE BILL NO. f t t0 ,3

IN THE LEGISLATURE OF THE STATE OF ALASKA

-1-
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access to the process of administrative adjudication;

(4) guarantee protection of all parties' due process rights, increase the public 

parties' perception of fairness in administrative adjudication, and foster acceptance o f final 

administrative decisions by the public and affected parties;

(5) protect the integrity of the process o f adm inistrative adjudication and 

decisional independence of administrative adjudicators; and

(6) increase consistency in administrative procedures and decisions.

* Sec. 2. AS 44.21 is amended by adding new sections to read:

A rticle 9. Office of A dm in istra tive  H earings.

Sec. 44.21.510. Office crea ted , (a) There is created in the D epartm ent of 

Administration an independent office of adm inistrative hearings under the direction of 

the chief administrative hearing officer.

(b) The chief administrative hearing officer m ust

(1) be a resident of the state;

(2) have experience in adm inistrative law; and

(3) be licensed to practice law in this state and have been admitted to 

practice law in this state for at least five yeais.

(c) The chief adm inistrative hearing officer is appointed to a five-year term of 

office by the governor. An ind’vidual may serve not more than three full or partial 

terms as chief administrative hearing officer. The governor m ay remove the chief 

administrative hearing officer from office only for good cause and shall state in 

writing the basis for removal. A vacancy in the office of chief adm inistrative hearing 

officer shall be filled by the governor and the individual appointed serves for the 

remainder o f the term to which appointed.

(d) The chief administrative hearing officer shall receive a m onthly salary that 

is not less than Step A nor more than Step F, Range 27, o f the salary schedule in 

AS 39.27.011(a) for Juneau, Alaska. The chief adm inistrative hearing officer shall 

em ploy a chief assistant o f the office who shall receive a m onthly salary that is not 

less than Step A nor more than Step F, Range 18, o f the salary schedule in 

AS 39.27.011(a) for Juneau, Alaska, except that the chief assistant may also receive 

pay increments for longevity under AS 39.27.022. The chief adm inistrative hearing

-2-
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W ORK D R A F T WORK DRAFT 23-LS0903\H

officer and the chief assistant are in the partially exem pt service.

Sec. 44.21.520. Pow ers and  du ties o f ch ief ad m in is tra tiv e  h earin g  officer.

The chief administrative hearing officer shall

(1) supervise the office;

(2) employ administrative staff, who shall be in the classified service;

(3) employ hearing officers, who shall be in the partially exempt

service;

(4) preside over adm inistrative hearings handled by the office or assign 

hearing officers to preside over hearings and protect, support, and enhance the 

decisional independence of the hearing officers;

(5) establish and im plem ent performance standards and peer review 

programs for hearing officers employed by the office;

(6) provide and coordinate training and continuing education programs 

and services in administrative procedure, administrative adjudication, substantive law, 

and technical matters for hearing officers and other administrative adjudicators;

(7) survey administrative hearing participants and use other methods to 

m onitor the quality of administrative hearings held by the office and other state 

agencies, and submit to the governor and the legislature on January 31 of each year a 

report that includes a description o f the activities of the office and recommendations 

for statutory changes that may be needed in relation to the adm inistrative hearings held 

by the office or other state agencies;

(8) review and comment on regulations proposed by state agencies to 

govern procedures in administrative hearings;

(9) enter into contracts as necessary to carry out the functions of the

office;

(10) annually prepare and submit to the com m issioner of 

administration a budget for the office for the next fiscal year that shall include and 

separately identify funding for training and continuing education; a copy of the budget 

subm itted to the com missioner under this paragraph shall also be submitted to the 

Finance Committee of each house of the legislature; and

(11) adopt regulations under AS 44.62 (Administrative Procedure Act)

-3-
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to carry out the duties o f the office and im plem ent this chapter.

Sec. 44.21.530. Ju risd ic tio n  of th e  office, (a) The office shall conduct all 

adjudicative adm inistrative hearings required under the following statutes or under 

regulations adopted to im plem ent the statutes:

(1) AS 04.11.510(b)(1) (alcoholic beverages license);

(2) AS 05.15 (charitable gaming);

(3) AS 05.20 (recreational devices);

(4) AS 05.90.001 (special racing events);

(5) AS 06 (banks and financial institutions);

(6) AS 08 (occupational licensing), other than AS 08.08;

(7) AS 10.06 (Alaska Corporations Code);

(8) AS 10.13 (Alaska BID CO Act);

(9) AS 10.25.375 (Electric and Telephone Cooperative Act);

(10) AS 10.50.408 (limited liability com panies);

(11) AS 14.11.016 (education-related facility grants);

(12) AS 14.18 (discrim ination in public education);

(13) AS 14.20.030 (teacher certificates);

(14) AS 14.25.037 (teachers' retirement);

(15) AS 14.30 (educational program s);

(16) AS 14.37 (child care facilities);

(17) AS 14.48 (postsecondary educational institutions);

(18) AS 17.20 (Alaska Food, Drug, and Cosm etic Act);

(19) AS 18.07 (certificate of need program );

(20) AS 18.18.030 (hospice licenses);

(21) AS 18.20 (hospitals and nursing facilities);

(22) AS 18.35.040 (tourist accom m odations);

(23) AS 18.55 (housing and public buildings);

(24) AS 18.60 (safety);

(25) AS 18.67.040 (Violent Crim es Com pensation Board);

(26) AS 18.80 (State Com m ission for Hum an Rights);

(27) AS 21 (insurance);
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(28) AS 25.27 (child support enforcement);

(29) AS 27.21 (Alaska Surface Coal M ining and Reclamation Act);

(30) AS 32.05 (Uniform Partnership Act);

(31) AS 34.45 (unclaimed property);

(32) AS 34.55.024 and 34.55.026 (Uniform Land Sales Practices Act);

(33) AS 36.30 (State Procurement Code);

(34) AS 38.05.065 (contracts for sale o f state land);

(35) AS 39.25 (State Personnel Act);

(36) AS 39.35 and AS 39.45 (Public Em ployees Retirem ent Board);

(37) AS 39.52 (Alaska Executive Branch Ethics Act);

(38) AS 41.17 (forest resources and practices);

(39) AS 41.37.050 (Citizens' A dvisory Com m ission on Federal Areas

in Alaska);

(40) AS 43.23 (permanent fund dividends);

(41) AS 43.56.010 - 43.56.120 (oil and gas exploration, production, 

and pipeline transportation property taxes);

(42) AS 43.70 (Alaska Business License Act);

(43) AS 44.77 (claims against the state);

(44) AS 45.30.040 (mobile homes);

(45) AS 45.55 (Alaska Securities Act);

(46) AS 45.57 (Takeover Bid Disclosure Act);

(47) AS 46 (water, air, energy, and environm ental conservation);

(4S) AS 47.30.031 (Alaska Mental Plealth Trust Authority);

(49) AS 47.33 (assisted living homes);

(50) AS 47.35 (child care);

(51) AS 47.45 (longevity bonuses).

(b) An agency may request the office to conduct an adm inistrative hearing of 

that agency or to conduct several administrative hearings. The office may provide the 

service after entering into a written agreement with the agency describing the services 

to be provided and providing for reim bursem ent by me agency to the office of the 

costs incurred by the office in providing the services. To the extent otherwise
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perm itted by law, the agency may delegate to the hearing officer assigned to conduct 

the hearing on behalf of the agency the authority to make a final agency decision in 

the matter.

Sec. 44.21.540. H earing  officers, (a) A hearing officer must be admitted to 

practice law in this state and must have been admitted to practice for at least two years 

before being employed or retained with the office. The chief administrative hearing 

officer shall establish additional qualifications for hearing officers employed or 

retained by the office and for those hearing officers that may be assigned to particular 

types of cases.

(b) A hearing officer em ployed or retained by the office may, in conducting an 

adm inistrative hearing for an agency, exercise the powers authorized by law for 

exercise by that agency in the perform ance of its duties in connection with the hearing. 

A hearing officer may

(1) engage in alternative dispute resolution under regulations adopted 

by the chief administrative hearing officer;

(2) order a party, a party's attorney, or another authorized 

representative of a party to pay reasonable expenses, including attorney fees, incurred 

by another party as a result o f actions done in bad faith or as a result of tactics used 

frivolously or solely intended to cause unnecessary delay;

(3) perform other necessary and appropriate acts in the performance of

official duties.

(c) A hearing officer em ployed by the office must devote full time to the 

duties of the office unless appointed to a position that is less than full-time. A hearing 

officer em ployed by the office may not

(1) perform duties inconsistent with the duties and responsibilities of a 

hearing officer; or

(2) engage in the private practice of law for compensation while 

holding a full-time position with the office.

(d) The chief administrative hearing officer may enter into a contract with an 

individual who meets the qualifications established in (a) of this section to serve as a 

hearing officer in a particular adm inistrative hearing or in several hearings of the same

-6-
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type. Notwithstanding AS 36.30.015(d), the chief adm inistrative hearing officer may 

contract for or hire a hearing officer without notifying or securing the approval o f the 

Department of Law.

Sec. 44.21.550. Code of hearing officer conduct. (a) The chief 

administrative hearing officer shall, by regulation, adopt a code o f hearing officer 

conduct. Hearing officers of the office and of each other agency shall com ply with the 

code.

(b) The chief adm inistrative hearing officer shall consider all com plaints 

against hearing officers employed or retained by the office or another agency alleging 

violations of the code. If the chief adm inistrative hearing officer determines that the 

conduct alleged constitutes a violation o f the code, the officer shall investigate the 

com plaint and may hold a hearing on it. If  the chief adm inistrative hearing officer 

determines that a violation has occurred, the officer shall subm it written findings to 

the agency that employed or retained the hearing officer together with 

recommendations for corrective or disciplinary action. If the hearing officer is 

employed or retained by the office, the chief adm inistrative hearing officer shall take 

appropriate corrective or disciplinary action. The chief adm inistrative hearing officer 

shall, by regulation, establish procedures to im plem ent this section, including 

procedures for filing, investigating, and holding hearings on com plaints.

(c) In substantial com pliance with the regulations adopted under this section, 

the attorney general shall handle a com plaint filed against the chief administrative 

hearing officer under this section.

Sec. 44.21.560. Procedure for hearings. (a) The chief administrative 

hearing officer shall, by regulation, establish procedures for adm inistrative hearings 

conducted by the office. Each adm inistrative hearing under the jurisdiction of the 

office or that has been transferred to the office by an agency shall be conducted in 

accordance with statutes that apply to that hearing, including, if  applicable, the 

Administrative Procedure Act (AS 44.62). H ow ever, to the extent regulations adopted 

by an agency for the conduct o f an adm inistrative hearing conflict with regulations 

adopted by the chief administrative hearing officer under this subsection, the 

regulations adopted by the chief adm inistrative hearing officer control.

WORK D R A F T  WORK D R A F T  23-LS0903VH
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(b) When an agency receives a request for a hearing that will be conducted by 

the office under AS 44.21.530, the agency shall im mediately notify the office. The 

agency shall compile and transmit to the office the agency file and all materials 

relevant to the matter.

(c) A hearing officer employed or retained by the office shall, within 90 days 

after the date a case is assigned for hearing, prepare a proposed decision, unless 

another time period is provided by law or regulation or agreed to by the parties and the 

chief administrative hearing officer. If  the proposed decision is not timely issued, the 

agency decision that is the subject of the hearing is the final agency decision and the 

party requesting the hearing may appeal from that decision to the superior court or as 

otherwise provided by law for appeals o f final agency decisions.

(d) A proposed decision in an adm inistrative hearing shall be in a form  that 

may be adopted as the final decision by the agency with authority to make the final 

decision. The proposed decision is a public record unless otherwise provided by law. 

A copy of the proposed decision shall be served by the office on each party in the case 

and the attorneys representing those parties in the hearing. Notwithstanding 

AS 44.62.500(b) and except as provided by other statute, the agency with authority to 

make a final decision in the case shall, within 30 days after the date the proposed 

decision is served, do one or more of the following:

(1) adopt the proposed decision as the final agency decision;

(2) return the case to the hearing officer to take additional evidence or 

make additional findings or for other specific proceedings;

(3) exercise its discretion by revising the proposed enforcement action, 

order, award, remedy, sanction, or penalty, and adopt the proposed decision as revised;

(4) in writing reject, modify, or amend a factual finding in the 

proposed decision by specifying the affected finding and identifying the testimony and 

other evidence relied on by the agency for the rejection, modification, or amendment 

of the finding, and issue a final agency decision;

(5) in writing reject, modify, or am end an interpretation or application 

in the proposed decision of a statute or regulation directly governing the agency's 

actions by specifying the reasons for the rejection, m odification, or amendment, and

-8-
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issue a final agency decision.

Sec. 44.21.570. D isqualification o f h ea rin g  officer, (a) The chief 

administrative hearing officer or a hearing officer employed or retained by the office is 

disqualified from a case in which the officer cannot accord a fair and impartial hearing 

or for other reasons established in the code of hearing officer conduct.

(b) A party may request the disqualification of the chief administrative hearing 

officer or a hearing officer by filing an affidavit, before the taking of evidence at a 

hearing, stating with particularity the grounds upon which it is claimed that a fair and 

impartial hearing cannot be accorded by that officer. Notwithstanding 

AS 44.62.450(c), upon receipt o f the affidavit, the hearing officer assigned to the 

adm inistrative hearing shall make a determination. If the affiant objects to the 

decision, the matter shall be decided by the chief administrative hearing officer, whose 

decision is final, or if the hearing is assigned to the chief administrative hearing 

officer, by the attorney general, whose decision is final.

Sec. 44.21.5S0. Agency coopera tion , (a) All agencies shall cooperate with 

the ch ief administrative hearing officer and with other hearing officers of the office in 

the matters involving the duties o f the office.

(b) Except as provided under AS 44.21.570 or by regulation adopted under 

this chapter, an agency may not select or reject a particular hearing officer for 

assignm ent to an administrative hearing.

(c) After an administrative hearing is referred by an agency to the office for 

hearing, the agency may not take further adjudicatory action with respect to the 

proceeding, except as a party litigant or to render a final decision as provided by law.

Sec. 44.21.590. A dm in istra tive  h ea rin g  reco rd s , (a) The office shall 

acquire, organize, and make available to the public records relating to administrative 

hearings of the office and of other agencies. The records must include information, 

m aterials, and data bases used in the conduct o f hearings, and the proposed and final 

agency decisions. All court decisions resulting from  appeals from final agency 

decisions shall also be collected and included in the records. The office shall make 

final agency decisions available on line through an electronic data base.

(b) This section does not apply to records that are confidential or privileged.

-9-
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Sec. 44.21.599. D efinitions. In AS 44.21.510 - 44.21.599,

(1) "administrative hearing" means a contested case before an agency

in which

(A) the m atter is heard by a hearing officer who does not 

represent or have authority to make decisions for the agency in its capacity as a 

party to the proceedings;

(B) the parties may present testimony and evidence not 

previously considered by the agency; and

(C) the hearing officer has authority to make factual findings, 

legal rulings, and issue a proposed or final agency decision; an administrative 

hearing does not include a public non-adjudicative hearing;

(2) "agency" means an agency of the executive branch of state 

government, including an officer, division, or other subunit of an agency, a public 

corporation, and the University of Alaska;

(3) "hearing officer" means an individual who presides over the 

conduct of an administrative hearing and who is retained or em ployed by an agency 

for that purpose;

(4) "office" means the office of adm inistrative hearings established in

AS 44.21.510.

* Sec. 3. AS 04.11.510(b) is amended to read:

(b) The board may review an application for the issuance, renewal, transfer of 

location, or transfer to another person of a license without affording the applicant 

notice or hearing, except

(1) if an application is denied, the notice of denial shall be furnished 

the applicant immediately in writing stating the reason for the denial in clear and 

concise language; the notice of denial must inform the applicant that the applicant is 

entitled to an informal conference with either the director or the board, and that, if not 

satisfied by the informal conference, the applicant is then entitled to a formal hearing 

conducted  before a h ea rin e  officer from  the  office of ad m in is tra tiv e  hearings 

(AS 44.21.5101 [THE BOARD]; if the applicant requests a formal hearing, the office 

o f adm in istra tive  hearings [BOARD] shall adhere to AS 44.62.330 - 44.62.630

WORK DRAFT WORK DRAFT 23-LS0903\H
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(Administrative Procedure Act); all interested persons may be heard at the hearing and 

unless waived by the applicant and the board, the formal hearing shall be held in the 

area for which the application is requested;

(2) the board may, on its own initiative or in response to an objection 

or protest, hold a hearing to ascertain the reaction of the public or a local governing 

body to an application if  a hearing is not required under this subsection; the board 

shall send notice of a hearing conducted under this paragraph 20 days in advance of 

the hearing to each community council established within the municipality and to each 

nonprofit community organization entitled to notification under AS 04.11.310(b);

(3) if a petition containing the signatures of 35 percent of the adult 

residents having a permanent place of abode outside of but within two miles o f an 

incorporated city or an established village is filed with the board, the board shall hold 

a public hearing on the question of whether the issuance, renewal, or transfer of the 

license in the city or village would be in the public interest;

(4) if a protest to the issuance, renewal, transfer of location or transfer 

to another person of a license made by a local governing body is based on a question 

of law, the board shall hold a public hearing.

* Sec. 4. AS 05.20.080 is amended to read:

Sec. 05.20.080. A pplication o f A dm in istra tive  P ro ced u re  Act. The 

procedure for review of the orders or actions of the department, its agents or 

em ployees, is the same as that contained in AS 44.62 (Administrative Procedure Act). 

A dm in istra tiv e  hearings on contested cases shall be conducted bv th e  office of 

ad m in is tra tiv e  hearings (AS 44.21.510).

* Sec. 5. AS 05.90.001(b) is amended to read:

(b) The Department of Public Safety, with the concurrence of the Department 

of Transportation and Public Facilities, may grant, and for cause cancel, permission to 

conduct a special racing event as provided in this section upon terms and conditions 

and at times and places the department may determine. If an applicant's permission is 

refused or cancelled, the applicant may request the Department of Public Safety for a 

hearing. The hearing shall be conducted under the provisions of AS 44.62 [THE] 

(Administrative Procedure Act) bv the  office of adm in is tra tive  hearings

WORK D R A F T  WORK D R A F T  23 -LS 0903 \H
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( A S  44.21.510) [(AS 44.62)].

* Sec. 6. AS 06.01.030(f) is amended to read:

(f) Hearings required or authorized under this title are not subject to 

AS 44.62.330 - 44.62.630, except as required by AS 44.62.560 and 44.62.570. The 

department shall adopt regulations, consistent with the provisions o f this title, 

establishing procedures for hearings held under this section. A dm in istra tive  

hearings on contested cases shall be conducted  bv th e  office of ad m in is tra tiv e  

hearings (AS 44.21.510).

* Sec. 7. AS 08.01.075(c) is amended to read:

(c) A board may summarily suspend a licensee from the practice o f the 

profession before a final hearing is held or during an appeal if the board finds that the 

licensee poses a clear and immediate danger to the public health and safety. A person 

is entitled to a hearing conducted bv the office o f ad m in is tra tiv e  hearings 

(AS 44.21.510) [BEFORE THE BOARD] to appeal the summary suspension within 

seven days after the order of suspension is issued. A person may appeal an adverse 

decision of the board on an appeal o f a sum m ary suspension to a court of competent 

jurisdiction.

* Sec. 8. AS 08.01.087(b) is amended to read:

(b) If it appears to the com m issioner that a person has engaged in or is about 

to engage in an act or practice in violation o f a provision of this chapter or a regulation 

adopted under it, or a provision of AS 43.70, or a provision o f this title or regulation 

adopted under this title dealing with an occupation o r board listed in AS 08.01.010, the 

com missioner may, if the com missioner considers it in the public interest, and after 

notification of a proposed order or action by telephone, telegraph, or facsim ile to all 

board members, if a board regulates the act or practice involved, unless a majority of 

the members of the board object within 10 days,

(1) issue an order directing the person to stop the act or practice: 

however, reasonable notice of and an opportunity for a hearing must first be given to 

the person, except that the com missioner may issue a temporary order before a hearing 

is held; a temporary order remains in effect until a final order affirming, modifying, or 

reversing the temporary order is issued or until 15 days after the person receives the
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notice and has not requested a hearing by that time; a temporary order becom es final if 

the person to whom the notice is addressed does not request a hearing within 15 days 

after receiving the notice; if the hearing  involves AS 08.08 o r  a regu la tion  adopted  

u n d er tha t chap ter, the com missioner or the com missioner's designee shall be the 

hearing officer at the hearing and shall issue a final order within 10 days after the 

hearing: otherw ise the h ea rin g  shall be conducted bv the office of adm in is tra tiv e  

hearings (AS 44.21.510);

(2) bring an action in the superior court to enjoin the acts or practices 

and to enforce compliance with this chapter, a regulation adopted under it, an order 

issued under it, or with a provision of this title or regulation adopted under this title 

dealing with business licenses or an occupation or board listed in AS 08.01.010;

(3) examine or have examined the books and records o f a person 

whose business activities require a business license or licensure by a board listed in 

AS 08.01.010, or whose occupation is listed in AS 08.01.010; the com missioner may 

require the person to pay the reasonable costs of the exam ination; and

(4) issue subpoenas for the attendance of w itnesses, and the production 

of books, records, and other documents.

Sec. 9. AS 08.11.090(c) is amended to read:

(c) The department may summarily suspend a license before final hearing or 

during the appeals process if  the department finds that the licensee poses a clear and 

im mediate danger to the public welfare and safety if the licensee continues to practice. 

An individual whose license is suspended under this subsection is entitled to a hearing 

conducted by the office of adm in is tra tive  hearings (AS 44.21.5101 no t 

[DEPARTM ENT NO] later than seven days after the effective date of the order. The 

individual may appeal the suspension after the hearing to the superior court.

Sec. 10. AS 08.32.171(c) is amended to read:

(c) The board may summarily suspend the license of a licensee who refuses to 

submit to a physical or mental examination under AS 08.36.070(b)(1). A person 

whose license is suspended under this section is entitled to a hearing conducted  by the 

office of adm in istra tive  hearings (AS 44.21.510) [BOARD] within seven days after 

the effective date of the order. If, after a hearing, the board upholds the suspension,

-13-
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the licensee may appeal the suspension to a court of competent jurisdiction.

* Sec. 11. AS 08.36.320(c) is amended to read:

(c) The board may summarily suspend the license o f a licensee who refuses to 

submit to a physical or mental exam ination under AS 08.36.070(b)(1). A person 

whose license is suspended under this section is entitled to a hearing conducted  by the 

office of adm in istra tive  hearings (AS 44.21.510) [BOARD] within seven days after 

the effective date of the order. If, after a hearing, the board upholds the suspension, 

the licensee may appeal the suspension to a court o f com petent jurisdiction.

* Sec. 12. AS 08.40.170(f) is amended to read:

(f) The department may summarily suspend a license before a final hearing is 

held or during an appeal if the department finds that the licensee poses a clear and 

im m ediate danger to the public health and safety. A person is entitled to a hearing 

conducted  bv [BEFORE] the office of ad m in is tra tiv e  hearings (AS 14.21.510) 

[DEPARTM ENT] to appeal the sum m ary suspension within seven days after the order 

o f suspension is issued. A person may appeal an adverse decision of the department 

on an appeal of a summary suspension to a court of com petent jurisdiction.

* Sec. 13. AS 08.40.320(f) is amended to read:

(f) The department may sum m arily suspend a license before a final hearing is 

held or during an appeal if the departm ent finds that the licensee poses a clear and 

im m ediate danger to the public health and safety. A person is entitled to a hearing 

conducted  bv [BEFORE] the office o f a d m in is tra tiv e  hearings (AS 44.21.510) 

[DEPARTM ENT] to appeal the sum m ary suspension within seven days after the order 

of suspension is issued. A person may appeal an adverse decision of the department 

on an appeal of a summary suspension to a court of com petent jurisdiction.

!,: Sec. 14. AS 08.45.070(c) is amended to read:

(c) The division may sum m arily suspend a license before final hearing or 

during the appeals process if the division finds that the licensee poses a clear and 

im m ediate danger to the public health and safety if  the licensee continues to practice. 

A licensee whose license is suspended under this section is entitled to a hearing 

conducted  by the office of ad m in is tra tiv e  h ea rin g s  (AS 44.21.510) not [DIVISION 

NO] later than seven days after the effective date o f the order. The licensee may

-14-
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appeal the suspension after a hearing to a court o f competent jurisdiction.

* Sec. 15. AS 08.54.710(i) is amended to read:

(i) The department may summarily suspend a licensee from practice o f the 

profession under this chapter, for a period of not more than 30 days, before a final 

hearing is held or during an appeal if the department finds that the licensee poses a 

clear and immediate danger to the public health and safety. A person is entitled to a 

hearing conducted bv [BEFORE] the office of ad m in is tra tiv e  hearings 

(AS 44.21.510) [DEPARTMENT] to appeal the summary suspension within seven 

days after the order of suspension is issued. A person may appeal an adverse decision 

of the department on an appeal of summary suspension to a court of com petent 

jurisdiction.

* Sec. 16. AS 08.55.140(c) is amended to read:

(c) The department may summarily suspend a license before final hearing or 

during the appeals process if the departm ent finds that the licensee poses a clear and 

immediate danger to the public welfare and safety if the licensee continues to practice. 

A person whose license is suspended under this subsection is entitled to a hearing 

conducted by the office of ad m in is tra tiv e  hearin g s  (AS 44.21.510) not 

[DEPARTM ENT NO] later than seven days after the effective date o f the order. The 

person may appeal the suspension after the hearing to the superior court.

* Sec. 17. AS 08.62.046(c) is amended to read:

(c) The master, owner, operator, or agent of the master, owner, or operator, of 

a vessel required to employ a pilot under this chapter m ay object to the proposed rate 

for a specific pilotage service by filing a written notice o f objection, containing the 

grounds for the objection and relevant evidence dem onstrating that the rate is not 

reasonable, with the board within 60 days after the final date of publication of the 

proposed rate in a newspaper of general circulation. The pilot organization that 

proposed the rate has until 15 days after the close of the period for filing objections to 

the proposed rate to provide its written response to the notice of objection and relevant 

evidence demonstrating that the rate is reasonable. If the pilot organization does not 

respond to the notice of objection by the close of the 15-day period for response to the 

objection, the board may not take action on the proposed rate and the proposed rate

-15-
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does not take effect. If the pilot organization does respond to the notice of objection 

before the close of the response period, the board shall request th a t the  office of 

adm in is tra tive  hearings (AS 44.21.510) hold a hearing to determine whether the 

proposed rate is reasonable. If. a fte r the hearing , the board finds that the proposed 

rate is reasonable, the rate is approved and takes effect retroactive to January 1 o f the 

calendar year in which the rate would have taken effect under (b) of this section if no 

objection had been filed. If the board finds that the proposed rate is not reasonable, 

the proposed rate is disapproved and does not take effect. In determining what 

constitutes a reasonable rate, the board shall consider the following factors:

(1) current and historical rates charged for comparable pilotage

services;

(2) the actual time aboard the vessel, time engaged in preparing to 

provide the pilotage services, seasonal and weather conditions, and risks;

(3) the reasonable expenses incurred in providing the pilotage services 

such as dispatch, transportation, overhead, and other associated expenses;

(4) the financial effect of pilotage expenses on the owner o f the vessel, 

except that this factor shall only be considered if  the owner provides all financial 

information that the board determines is necessary to determine the financial effect;

(5) the number of vessels and volume of pilotage services at issue in 

the dispute and the number of members of the pilot organization;

(6) the effect of the determination on the income of affected pilots 

relative to prior years, taking into account changes in vessel tonnage and vessel traffic 

in the pilotage region from year-to-year;

(7) prior determinations under this subsection; and

(8) other factors the board considers relevant.

* Sec. 18. AS 08.64.331(c) is amended to read:

(c) The board may summarily suspend a license before final hearing or during 

the appeals process if the board finds that the licensee poses a clear and immediate 

danger to the public health and safety if the licensee continues to practice. A person 

whose license is suspended under this section is entitled to a hearing conducted by the 

office o f adm in is tra tiv e  hearings (AS 44.21.510) no t [BOARD NO] later than seven
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days after the effective date of the order and the person m ay appeal the suspension 

after a hearing to a court of competent jurisdiction.

* Sec. 19. AS 08.65.120(c) is amended to read:

(c) The board may summarily suspend a license before final hearing or during 

the appeals process if the board finds that the licensee poses a clear and immediate 

danger to the public health and safety if the licensee continues to practice. A person 

whose license is suspended under this section is entitled to a hearing conducted  by the 

office of adm in istra tive  hearings (AS 44.21.510) no t [BOARD NO] later iimu seven 

days after the effective date of the order and the person m ay appeal the suspension 

after a hearing to a court of competent jurisdiction.

* Sec. 20. AS 08.68.275(c) is amended to read:

(c) The board may summarily suspend a license before final hearing or during 

the appeals process if  the board finds that the licensee poses a clear and immediate 

danger to the public health and safety. A person w hose license is suspended under this 

section is entitled to a hearing conducted by the office o f ad m in is tra tiv e  hearings 

(AS 44.21.510') [BOARD] within seven days after the effective date of the order. If, 

after a hearing, the board upholds the suspension, the licensee may appeal the 

suspension to a court of com petent jurisdiction.

* Sec. 21. AS 08.86.204(b) is amended to read:

(b) The board may summarily suspend the license o f a licensee who refuses to 

submit to a physical or mental exam ination under AS 08.S6.075. A person whose 

license is suspended under this subsection is entitled to a hearing conducted  by the 

office o f adm in is tra tive  hearings (AS 44.21.510) [BOARD] within seven days after 

the effective date o f the order. If, after the  [A] hearing, the board upholds the 

suspension, the licensee may appeal the suspension to a court of competent 

jurisdiction.

* Sec. 22. AS 08.88.037(b) is amended to read:

(b) If it appears to the department that a person has engaged in or is about to 

engage in an act or practice in violation of a provision o f this chapter or a regulation 

adopted under it and that action is w arranted in the public interest, the department 

shall notify all commission members by telephone, telegraph, or facsimile o f a

WORK D R A F T  WORK D R A F T  23 -LS 0903 \H
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proposed order or action, and, if a majority of the members of the commission 

approve, the department may

(1) after reasonable notice of and an opportunity for a hearing is given 

to the person, issue an order directing the person to stop the act or practice; the 

department may issue a temporary order before a hearing is held; a temporary order 

remains in effect until a final order affirming, modifying, or reversing the temporary 

order is issued or until 15 days have elapsed after the person receives the notice and 

has not requested a hearing; a temporary order becomes final if the person to whom 

the notice is addressed does not request a hearing within 15 days after receiving the 

notice; if a hearing is requested, a hearing shall be conducted by a hearing officer 

from  the office of adm in istra tive  hearings (AS 44.21.510) within 30 days; the 

commission shall issue a final order within 10 days after the hearing;

(2) bring an action in superior court to enjoin the act or practice and to 

enforce compliance with this chapter, a regulation adopted under it, or an order issued 

under it;

(3) examine or have examined the books and records of a person 

whose business activities require licensure under this chapter and the department may 

require the person to pay the reasonable costs of the examination; and

(4) issue subpoenas for the attendance of witnesses, and the production 

of books, records, and other documents.

* Sec. 23. AS 08.88.460(b) is amended to read:

(b) A copy of a claim filed with the commission under (a) of this section shall 

be sent to each real estate licensee alleged to have com m itted the misconduct resulting 

in losses, to the principal real estate broker em ploying a licensee alleged to have 

com mitted the conduct resulting in losses, and to any other real estate licensee 

involved in the transaction at least 20 days before any hearing held on the claim by the 

office o f adm in is tra tiv e  hearings (AS 44.21.510) [COM M ISSION].

* Sec. 24. AS 08.88.460(d) is amended to read:

(d) A claimant under this section shall pay a filing fee of $250 to the 

commission at the time the claim is filed. The filing fee shall be refunded if the

(11 [THE] commission makes an award to the claimant from the real
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estate surety fund;

(2) [THE] claim is dismissed under (c) of this section; or

(3) [THE] claim is withdrawn by the claimant before the office of 

adm in is tra tiv e  hearings (AS 44.21.510) [COM M ISSION] holds a hearing on the 

claim.

* Sec. 25. AS 08.88.472(c) is amended to read:

(c) The commission may contract under AS 36.30 (State Procurem ent Code) 

with a person for the person to perform [HEARING AND] legal services for the 

commission with regard to a claim against the real estate surety fund filed in c o u rt. 

The contract may cover one or more claims.

* Sec. 26. AS OS.92.040(c) is amended to read:

(c) If the department determines that a person is acting as a prom oter in 

violation of this chapter, the department may order the person to stop the violation. 

Upon receipt of the order, the person affected has the right to be heard and to present 

proof to the h earing  officer from  th e  office o f ad m in is tra tiv e  hearings 

(AS 44.21.510 ) [DEPARTMENT] that the violation has not occurred. U pon [IN THE 

DEPARTM ENT'S DISCRETION OR UPON] application made by the recipient of the 

order, the office of adm in is tra tive  h ea rin g s  m av [DEPARTM ENT SHALL] 

schedule a hearing at the earliest possible lime. After the hearing the department may 

affirm, modify, or set aside the order.

* Sec. 27. AS 10.06.633(b) is amended to read:

(b) A corporation may not be dissolved under this section unless the 

com m issioner has given the corporation written notice o f its delinquency, failure, or 

noncom pliance by mail as provided by (i) of this section. If the corporation fails, 

within 60 days after the requirements o f (j) o f this section have been satisfied, to 

contest the alleged neglect, omission, delinquency, or noncom pliance by a written 

request for a hearing conducted bv [BEFORE] the office o f ad m in is tra tiv e  hearings 

(AS 44.21.510) [COM M ISSIONER] or fails to correct the asserted neglect, omission, 

delinquency, or noncom pliance, it may be dissolved under (d) of this section.

* Sec. 28. AS 10.06.865 is amended to read:

Sec. 10.06.865. C ancella tion  o f certifica tes issued an d  filings accepted.
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The commissioner may, within one year after a filing, and after written notice to the 

corporation or individual making the filing, cancel a certificate issued or filing 

accepted under this chapter, on any ground existing at the time of issuance or filing for 

which the commissioner could have originally refused to issue the certificate or accept 

the filing. The notice of cancellation must state the reason for the cancellation. A 

corporation or individual may request a hearing conducted  bv [BEFORE] the office 

of adm in is tra tive  hearings (AS 44.21.510) [COM M ISSIONER] within 90 days after 

receipt of the notice. Cancellation becomes final if the corporation or individual does 

not request a hearing within 90 days after receipt of notice. Notice of cancellation 

shall be sent by certified mail with return receipt requested. If the return receipt is not 

received by the department within a reasonable tim e and the department has made 

diligent inquiry as to the address o f the corporation, notice may be made by 

publication in a newspaper of general circulation in the vicinity of the registered office 

of the corporation or the address of the individual who made the filing, and the 

cancellation becomes final 60 days after publication of the notice if the person or 

corporation does not request a hearing.

* Sec. 29. AS 10.13.770(b) is amended to read:

(b) If the department fails to p rom ptly  notify  the  office o f adm in is tra tive  

hearings (AS 44.21.510) of the app lica tion  an d  th e  office fails to begin a hearing 

within 15 business days after the application is filed or within a longer period to which 

the licensee or subject person consents, the order shall be considered rescinded.

Sec. 30. AS 10.13.860 is amended by adding a new' subsection to read:

(b) Administrative hearings under this chapter shall be conducted by the office 

of adm inistrative hearings (AS 44.21.510).

* Sec. 31. AS 10.25.375 is amended to read:

Sec. 10.25.375. C ancellation  of certifica tes  issued and  filings accepted. 

The com m issioner may, w'ithin one year after a filing, and after w'ritten notice to the 

cooperative or individual making a filing, cancel a certificate issued or filing accepted 

under this chapter, on any ground existing at the time notice of cancellation is made 

for w'hich the com m issioner could have originally refused to issue the certificate or 

accept the filing. The notice of cancellation m ust slate the reason for the proposed
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cancellation. A cooperative or individual may request a hearing within 90 days after 

receipt of the notice. The notice of cancellation becomes final if the cooperative or 

individual does not request a hearing within 90 days after receipt of notice. Notice of 

cancellation must be sent by certified mail with return receipt requested. If the return 

receipt is not received by the department within a reasonable time and the department 

has made diligent inquiry as to the current address of the corporation, notice may be 

made by publication in a newspaper of general circulation in the vicinity o f the 

registered office of the cooperative or the address of the individual who made the 

filing, and the cancellation becomes final 60 days after publication o f the notice. I f  a 

hearing  is requested , the hearing  shall be conducted  bv the office of 

adm in istra tive  hearings (AS 44.21.510).

* Sec. 32. AS 10.50.408(c) is amended to read:

(c) If, following a hearing conducted bv the office of adm in istrative 

hearings (AS 44.21.510), the com missioner determines the presence of the 

delinquency, failure, or misrepresentation providing grounds for involuntary 

dissolution under this section, the company may appeal to the superior court. The 

court shall either sustain the com missioner or direct the com m issioner to take action 

the court considers proper.

* Sec. 33. AS 14.11.016(b) is amended to read:

(b) A district may appeal an adverse decision of the department under (a) of 

this section by filing a written notice of appeal with the com m issioner within 15 days 

after the date of the department's decision. The notice of appeal must state the legal 

and factual basis for the appeal and the precise relief sought. The failure of the district 

to include an issue in a notice of appeal constitutes a waiver o f the right to have the 

issue considered. Not later than 10 days after receipt bv the com m issioner of a notice 

of appeal, the ch ief adm in is tra tiv e  hearing  o fficer o f the office of adm in istrative 

hearings (AS 44.21.510) [COMMISSIONER] shall appoint a hearing officer who is 

qualified under AS 44.62.350(c) to consider the appeal. If the hearing officer finds 

that the notice of appeal does not raise a reasonable issue o f fact or law, the hearing 

officer shall issue a written decision denying the appeal. Denial of an appeal by a 

hearing officer is a final decision that may be appealed under (d) of this section. If the

-21-
New Text: Underlined [DELETED TEXT BRACKETED]



1

2

3

4

5
6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31

hearing officer finds that the notice o f appeal raises a reasonable issue of fact or law, 

the hearing officer shall conduct a hearing on those issues and recom m end a decision 

to the board. The hearing officer shall issue a decision on the appeal not later than 60 

days after being appointed. The board shall consider the recom m ended decision of the 

hearing officer at its next regularly scheduled m eeting and may adopt all, part, or none 

o f the recommended decision or may remand the issue to the hearing officer for 

further hearings. The board shall issue its decision in writing within 10 days after 

consideration of the hearing officer's decision.

* Sec. 34. AS 14.18.090(a) is amended to read:

(a) The board shall enforce com pliance by school districts and regional 

educational attendance areas with the provisions o f this chapter and the regulations 

and procedures adopted under it by appropriate order made in accordance with 

AS 44.62. After a hearing conducted  bv the office o f ad m in is tra tiv e  hearings 

CAS 44.21.510) and a finding hv the b o ard  that a district or a regional educational 

attendance area is not in compliance with this chapter and is not actively working to 

com e into compliance, the board shall institute appropriate proceedings to abate the 

practices found by the board to be a violation of this chapter.

* Sec. 35. AS 14.20.040 is amended by adding a new subsection to read:

(b) Hearings under AS 14.20.030 shall be conducted by the office of 

adm inistrative hearings (AS 44.21.510).

* Sec. 36. AS 14.25.037(b) is amended to read:

(b) In the conduct of a hearing under this chapter, the h e a rin g  officer from  

the  office of adm in is tra tive  hearings (AS 44.21.510) [BOARD] may issue 

subpoenas, administer oaths, compel the attendance and testim ony o f witnesses, 

compel the taking of depositions and the submission o f affidavits, and compel the 

production of documents and records. The h ea rin g  o ffice r's  [BOARD'S] powers 

under this subsection do not extend to prehearing discovery. H owever, upon good 

cause shown, the h earing  officer [BOARD] may perm it the preservation of witness 

testim ony if  the hearing  officer [BOARD] cannot successfully com pel the witness to 

attend a hearing. The board may authorize hearing officers to [CONDUCT 

HEARINGS UNDER THIS CHAPTER AND] issue b in d in g  decisions. A b inding [;
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THE] decision of a hearing officer may be appealed to the board. The board shall 

adopt procedures for appeals from a hearing officer's b ind ing  decision.

!|: Sec. 37. AS 14.30.193(b) is amended to read:

(b) If a due process hearing is requested by either a school district or a parent, 

the school district shall contact the office of ad m in is tra tiv e  hearings (AS 44.21.510) 

[DEPARTMENT] to request appointment o f a hearing officer. The chief 

adm in istra tive  hearing  officer [DEPARTMENT] shall select a hearing officer 

through a random selection process, from a list maintained by the office 

[DEPARTMENT] under (g) of this section. W ithin five working days after receipt of 

the request, the ch ief adm in istrative hearing  officer [DEPARTMENT] shall provide 

to the school district and the parent a notice of appointment, including the name and a 

statem ent of qualifications, of the hearing officer that [THE DEPARTM ENT 

DETERM INES] is available to conduct the hearing.

* Sec. 38. AS 14.30.193(c) is amended to read:

(c) The school district and the parent each have the right to reject, without 

stating a reason, one hearing officer appointed under this section. The rejecting party 

shall notify the office of adm in istra tive  hearings [DEPARTMENT] of that rejection 

in writing within five days after receipt o f the [DEPARTMENT'S] notice of 

appointment. If a hearing officer is rejected under this subsection, the chief 

ad m in is tra tiv e  hearing  officer [DEPARTMENT] shall, within five working days 

after receipt of the written rejection, provide a notice of appointment, including the 

name and a statement of qualifications, of another hearing officer that [THE 

DEPARTM ENT DETERMINES] is available to conduct the hearing. Each 

appointment is subject to a right of rejection under this subsection by a party who has 

not previously rejected an appointment.

* Sec. 39. AS 14.30.193(g) is amended to read:

(g) The office of adm in istra tive  hearings [DEPARTMENT] shall maintain a 

list of qualified hearing officers and shall provide for qualification of hearing officers 

through a training program that is open to all individuals who meet the criteria set by 

the office [DEPARTMENT] by regulation. The list of qualified hearing officers shall 

be m aintained as a public record.
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* Sec. 40. AS 14.37.060(b) is amended to read:

(b) A prospective licensee who was denied licensure m ay appeal the 

department's decision by requesting a hearing conducted  bv the office of 

adm in istra tive  hearings (AS 44.21.510). on the form provided by the department, 

within 15 days after receipt of the notice of denial of licensure.

* Sec. 41. AS 14.37.130(g) is amended to read:

(g) An applicant whose application is denied may appeal the department's 

decision, on the form provided by the department, by requesting a hearing conducted 

hv the office o f adm in istra tive  hearings (AS 44.21.510) within 15 days after receipt 

of the notice of denial of application.

* Sec. 42. AS 14.37.170(d) is amended to read:

(d) A licensee or other person to whom a notice has been provided under (a) 

or (c) of this section may appeal the department's decision to impose an enforcement 

action described in (a) or (b)(2) - (8) of this section by filing a written request for a 

hearing conducted  bv the office of ad m in is tra tiv e  hearings (AS 44.21.510), on theS  ■ i i ■ - -  -    ■■ — ■ ■ ■ . i ■ . . ■ —.

form provided by the department, within 15 days after receipt o f the notice of 

enforcem ent action.

* Sec. 43. AS 14.48.130(b) is amended to read:

(b) The commission shall investigate the com plaint and may attempt to effect 

a settlem ent by persuasion and conciliation. A [THE COM M ISSION MAY 

CONSIDER A] complaint m av be considered  after 30 d a v s1 [DAYS] written notice 

by registered mail to the institution or agent, or both, giving notice of a time and place 

for hearing on the complaint. The hearing shall be conducted in accordance with 

AS 44.62 (Administrative Procedure Act) bv the office o f ad m in is tra tiv e  hearings 

(AS 44.21.510).

* Sec. 44. AS 17.20.060 is amended to read:

Sec. 17.20.060. Suspension and  re in s ta tem en t o f em ergency  perm it. The 

com m issioner may suspend immediately upon notice a permit issued under 

AS 17.20.050 if it is found that the conditions of the permit have been violated. The 

holder of a suspended permit may apply for the reinstatem ent of the permit, and the 

com missioner, immediately after prompt hearing conducted  hv the office of

WORK DRAFT WORK DRAFT 23-LS0903\H
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adm in istra tive  hearings (AS 44.21.510) and an inspection o f the establishment, shall 

reinstate the permit if it is found that adequate measures have been taken to comply 

with and maintain the conditions of the permit as originally issued or as amended.

* Sec. 45. AS 17.20.120 is amended to read:

Sec. 17.20.120. A pplication for sale o f new d ru g s. The application provided 

for in AS 17.20.110 is effective on the 60th day after the filing of it. I f  the 

com m issioner finds, after notice to the applicant and providing an opportunity for a 

hearing conducted bv the office o f adm in is tra tiv e  h earin g s (AS 44.21.510), that the 

drug is not safe for use under the conditions prescribed, recom m ended, or suggested in 

the proposed labeling, the com missioner shall, before the effective date o f the 

application, issue an order refusing to permit the application to become effective. An 

order refusing an application to become effective m ay be revoked by the 

commissioner.

* Sec. 46. AS 17.20.360 is amended to read:

Sec. 17.20.360. A tto rney  general to p ro secu te ; h ea rin g  before re p o r t of

crim inal violation. The attorney general, to whom the com missioner of

environmental conservation or the com m issioner of health and social services, as the 

case m ay be, reports a violation of this chapter, shall institute appropriate proceedings 

in the superior court without delay and prosecute them in the r  anner required by law. 

Before a violation of this chapter is reported to the attorney general, the person against 

whom the proceeding is contemplated shall be given appropriate notice and an 

opportunity to respond to the appropriate com m issioner in a hearing  conducted bv 

the  office o f adm in istra tive  hearings (AS 44.21.510), orally or in writing, in person 

or by attorney, with regard tc the contemplated proceeding.

* Sec. 47. AS 18.07.071 is amended by adding a new subsection to read:

(d) A hearing under this section shall be conducted by the office of

adm inistrative hearings (AS 44.21.510).

* Sec. 48. AS 18.07.081(a) is amended to read:

(a) The department, a member of the public who is substantially affected by 

activities authorized by the certificate, or another applicant for a certificate of need 

may initiate a hearing to obtain modification, suspension, or revocation of an existing
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1 certificate of need by filing an accusation with the com m issioner as prescribed under

2 AS 44.62.360. A revocation, modification, or suspension of an outstanding certificate

3 may not be undertaken unless it is in accordance with AS 44.62.330 - 44.62.630. A

4 hearing  un d er this subsection shall he conducted  hv the office o f adm in istra tive-i  ■ o i . . . .  I. i ■- .. ■ - — ——-  -i . . . —■ — . i i  —

5 hearings (AS 44.21.510).

6 * Sec. 49. AS 18.18.030(b) is amended to read:

7 (b) The department may, without a hearing, sum m arily suspend a license of a

8 hospice program if it finds that the actions or deficiencies of the program have caused,

9 or present an immediate threat o f causing, serious injury to a hospice program client.

10 A licensee is entitled to a hearing conducted  bv th e  office of adm in istra tive

11 hearings (AS 44.21.510) [BEFORE THE DEPARTM ENT] to appeal the summary

12 suspension within seven days after the order of suspension is issued. A licensee may

13 appeal an adverse decision of the department on an appeal of a summary suspension to

14 the superior court. A summary suspension remains in effect until the department finds

15 that the actions or deficiencies are corrected, the license is revoked, or the licensee is

.16 successful in appealing the suspension.

17 * Sec. 50. AS 18.18.030(c) is amended to read:

18 (c) The department may, without a hearing, reduce a hospice license to a

19 provisional license for a period of lime established by the department if the department

20 finds that the licensee is temporarily unable to com ply with 18.18.005 - 18.18.390 or

21 is in the process of becoming decertified under the M edicare program but is taking

22 appropriate steps to bring the program into com pliance with 1S.18.005 - 18.18.390 or

23 M edicare certification requirements. A licensee is entitled to a hearing conducted bv

24 the  office of adm in istra tive  hearings [BEFORE THE DEPARTM ENT] to appeal a

25 reduction to a provisional license under this subsection within seven days after the

26 order to reduce the license is issued. A licensee may appeal an adverse decision of the

27 department on an appeal of the order reducing the license to a provisional license to

28 the superior court. A program with a provisional license under this subsection may

29 not accept new clients. If the program fails to correct its deficiencies and does not

30 successfully appeal the order reducing the license to provisional status within the

31 period stipulated in the provisional license, the departm ent shall revoke the license.

L
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!,: Sec. 51. AS 18.20.180 is amended to read:

Sec. 18.20.180. A pproval of app lica tions. The com m issioner o f the 

department shall give every applicant an opportunity for a fair hearing conducted  bv 

the office of adm in istra tive  hearings (AS 44.21.510’). If, after giving reasonable 

opportunity for development and presentation of applications in the order o f relative 

need, the commissioner of the department finds that a project application complies 

with the requirements of AS 18.20.170 and conforms with the state plan, the 

com missioner shall approve and recom mend the application and forw ard it to the 

surgeon general.

* Sec. 52. AS 18.20.330(a) is amended to read:

(a) Notwithstanding AS 44.62.330 - 44.62.630, the department, by regulation, 

shall establish a hearing procedure by which a nursing facility may present evidence to 

refute a deficiency-found by the department, and by which it may appeal a sanction 

imposed by order of the department under AS 18.20.310. A request for a hearing shall 

be m ade in writing within 10 days after service of the department's order on the 

nursing facility. Except for an order that takes effect im m ediately under 

AS 18.20.310(b)(1), a request under this subsection has the effect of staying the 

department's order until the hearing is concluded and the departm ent makes a final 

determination. T he h earin g  shall be conducted  bv th e  office o f ad m in is tra tiv e  

h earin g s (AS 44.21.510).

* Sec. 53. AS 18.55.790 is amended to read:

Sec. 18.55.790. P lead ings an d  h earin g . The complaint m ust contain a notice 

of a heaiing conducted bv the  office of a d m in is tra tiv e  hearin g s (AS 44.21.510) 

[BEFORE THE CORPORATION OR D ESIGN ATED AGENT] and the time and 

place fixed for the hearing. The hearing shall be not less than 10 days nor more than 

30 days after the service o f the com plaint. The com plaint must stale that the parties in 

interest may file an answer to the com plaint, appear, and give testim ony at the place 

and lime fixed in the complaint.

* Sec. 54. AS IS.60.093(f) is amended to read:

(f) If an em ployer fails w ithout good cause to appear at a hearing held under 

this section after receiving proper notice of the hearing, the OSHA Review Board may
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order the em ployer to pay all reasonable expenses incurred by the board o r  the office 

of adm in istra tive  hearings (AS 44.21.510) for the hearing, including the board's 

actual travel expenses and per diem and ac tu a l trave l expenses and  per diem  fo r the 

hearing  o fficer.

* Sec. 55. AS 18.67.040(a) is amended to read:

(a) Upon application made under the provisions of this chapter, the board shall 

consider the application and rule on it. The board may, upon its own motion, order a 

hearing, specifying the time and place it is to be held a fte r consu lting  w ith the office 

o f adm in is tra tive  hearings (AS 44.21.510). I f  [; IF] a hearing is ordered, the board 

shall give notice to the applicant. If, after consideration without a hearing, the 

decision is unfavorable to the applicant, in whole or in part, the board shall fumish the 

applicant a written statement of the reason for the ruling. If, within 30 days after 

receipt of this statement, the applicant requests a hearing on the application, the board 

shall specify a time and place for a hearing a f te r  consulting w ith the  office of 

ad m in is tra tiv e  hearings, and shall give notice to the applicant. If a request for a 

hearing is not made within the specified time, the decision of the board is final.

* Sec. 56. AS 18.67.040(b) is amended to read:

(b) For the purpose of carrying out the provisions of this chapter, the office of 

ad m in is tra tiv e  hearings (AS 44.21.510) shall [BOARD OR ITS HEARING 

OFFICER MAY] hold the hearings, sit and act at the times and places, and take the 

testim ony that the [BOARD OR THE] hearing officer considers advisable. The 

[BOARD OR ITS] hearing officer may adm inister oaths or affirmations to witnesses. 

The h earin g  officer [BOARD] has full powers o f subpoena and compulsion of 

attendance of witnesses and production o f docum ents, but a subpoena may not be 

issued except under the signature o f a m em ber of the board. Application to a court for 

aid in enforcing the subpoena may be made in the name of the board only by a board 

member. Subpoenas are served by any person designated by the hearing  officer o r 

the  board.

* Sec. 57. AS 18.67.040(c) is amended to read:

(c) The applicant and any other person having a substantia] interest in a 

proceeding may appear and be heard, produce evidence, and cross-examine witnesses

WORK D R A F T  WORK D R A F T  23 -LS 0903 \H
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in person or by an attorney. The [BOARD OR ITS] hearing officer also may hear 

other persons who. in the judgm ent of the [BOARD OR THE] hearing officer, may 

have relevant evidence to submit.

* Sec. 58. AS 18.80.060(c) is amended to read:

(c) A com missioner or an employee authorized by the com mission may 

administer oaths, certify to all official acts, and issue subpoenas, subpoenas duces 

tecum, and other process to compel the attendance of witnesses and the production of 

testimony, records, papers, accounts, and docum ents in any inquiry o r  [,] investigation 

[, HEARING, OR PROCEEDING] before the com mission in the state. T he hearing  

officer o f the  office of ad m in is tra tiv e  h earin g s (AS 44.21.510) m ay ad m in iste r 

oaths, certify to all official acts, and  issue subpoenas, subpoenas duces tecum , and 

o th e r process to com pel the  a tten d an ce  of w itnesses an d  the  p roduction  of 

testim ony, records, pap ers , accounts, and  docum ents in anv  h e a r in : held u n d e r 

th is  chap ter. The commission, a commissioner, or an em ployee authorized by the 

commission may petition a court of this state to enforce its subpoenas, subpoenas 

duces tecum, and other process. T he  h earing  officer m ay petition  a co u rt o f this 

s ta te  to enforce subpoenas, subpoenas duces tecum , an d  o th e r  p rocess issued bv 

the hearing  officer.

* Sec. 59. AS 18.80.120 is amended to read:

Sec. 18.80.120. H earing . If  the informal efforts to eliminate the alleged 

discrimination are unsuccessful, the executive director shall inform the commission of 

the failure, and the commission shall provide the respondent and the com plainant with 

notice of the failure and shall serve written notice, together with a copy of the 

complaint, requiring the person, employer, labor organization, or employment agency 

charged in the complaint to answer the allegations o f the com plaint at a hearing 

[BEFORE THE COM M ISSION]. The hearing shall be held by the office of 

adm in is tra tiv e  hearings (AS 44.21.510) [COM M ISSION] at the location of the 

[COMM ISSION] office unless a party requests a change o f venue for good cause 

shown, and the office [COMM ISSION] grants the request. The case in support of the 

complaint shall be presented before the office [COM M ISSION] by the executive 

director of the com m ission or a designee who shall be a bona fide resident of the
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state. The person charged in the complaint may file a written answer to the complaint 

and may appear at the hearing in person or otherwise, with or without counsel, and 

submit testimony. The executive director has the power reasonably and fairly to 

amend the complaint, and the person charged has the power reasonably and fairly to 

amend the answer. The office of adm in is tra tiv e  hearings [COM M ISSION] is not 

bound by the strict rules of evidence prevailing in courts of law or equity. The 

testimony taken at the hearing shall be under oath and shall be recorded.

* Sec. 60. AS 18.80.145(b) is amended to read:

(b) If. within the period allowed. [THE COM M ISSION CONDUCTS] a 

hearing is conducted and [REACHES] a decision is reached under AS 18.80.120 and 

18.80.130, the decision of the com mission is binding on the parties to the court action 

as to all issues resolved in the hearing but not as to any issues not resolved in the 

hearing.

* Sec. 61. AS 18.80.145(c) is amended to read:

(c) When proceedings in the superior court are deferred for a hearing and 

decision [BY THE COMMISSION] under this section, the plaintiff may proceed, after 

the decision of the commission, as an aggrieved party for the purpose of obtaining 

judicial review under AS 18.80.135, whether or not the person was a party to, or 

com plainant in, the adm in istra tive  [COM M ISSION] proceedings.

* See. 62. AS 21.06.170(a) is amended to read:

(a) With respect to the subject of an exam ination o r  [,] investigation [, OR 

H EARING] being conducted by the director or an exam iner, if general written 

authority has been given the exam iner by the director, the director or the examiner 

may subpoena witnesses and adm inister oaths or affirm ations and exam ine any person 

under oath, and may compel the production of records, books, papers, contracts, and 

other documents by attachments, if necessary. If. in connection with an examination 

of an insurer, the director desires to examine an officer, director, or manager who is 

then outside this state, the director is authorized to conduct and to enforce by 

appropriate and available means an exam ination under oath in another state or a 

territory o f the United States in which the officer, director, or m anager may then 

presently be. to the full extent permitted by the laws of the other state or territory, this
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special authorization considered. A h ea rin g  officer from  the office of 

adm in is tra tiv e  hearings (AS 44.21.510) conducting  a h earing  u n d e r  this title may, 

in the course of the hearing, exercise the pow ers g ran ted  to the  d irec to r un d er 

this subsection.

* Sec. 63. AS 21.06.170(d) is amended to read:

(d) If a person disobeys or resists a lawful order of the hearing  officer 

[DIRECTOR], refuses to respond to a subpoena, refuses to take oath or affirmation as 

a witness, refuses to be examined, or is guilty o f m isconduct at a hearing or so near the 

hearing as to obstruct the proceeding, the h ea rin g  officer [DIRECTOR] shall certify 

the facts to the superior court where the hearing is held. and. upon certification, the 

court shall issue an order directing the person to appear before the court and show 

cause why the person should not be punished for contempt.

* Sec. 64. AS 21.06.180(a) is amended to read:

(a) The office of adm in is tra tive  hearings (AS 44.21.510) [DIRECTOR] may 

hold hearings for any purpose within the scope of this title considered to be necessary 

bv the  d ire c to r .

* Sec. 65. AS 21.06.180(b) is amended to read:

(b) The office of adm in is tra tiv e  hearings (AS 44.21.510) [DIRECTOR] shall 

hold a hearing if required by a provision of this title, or upon written demand to the 

d ire c to r  by a person aggrieved by an act, threatened act, or failure of the director to 

act, or by a report, regulation, or order of the director (other than an order for the 

holding of a hearing, or an order on hearing or under it). A demand must specify the 

grounds to be relied upon at the hearing as a basis for the relief. Unless postponed by 

mutual consent or for good cause shown, the hearing shall be held within 30 days after 

receipt by the director of the written demand.

:|! Sec. 66. AS 21.06.200 is amended to read:

Sec. 21.06.200. N otice o f hearing . N ot less than 20 days in advance, the 

h ea rin g  officer [DIRECTOR] shall give notice of the time and place of the hearing, 

stating the matters to be considered at the hearing. If the persons to be given notice are 

not specified in the provision under which the hearing is held, the hearing  officer, 

w ith assistance from  the director, shall give notice to all persons whose pecuniary
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interests are to be directly and im mediately affected by the hearing.

* Sec. 67. AS 21.06.210(a) is amended to read:

(a) The hearing  officer [DIRECTOR] shall allow a party to the hearing to 

appear in person and by counsel, to be present during the giving of all evidence, to 

have a reasonable opportunity to inspect all docum entary evidence and to examine 

witnesses, to present evidence in support of the party's interest, and to have subpoenas 

issued by the hearing  officer [DIRECTOR] to com pe1 attendance o f witnesses and 

production of evidence in the party’s behalf.

* Sec. 68. AS 21.06.210(b) is amended to read:

(b) The hearing  officer [DIRECTOR] shall permit to become a party to the 

hearing by intervention, if timely, any person who was not an original party to the 

proceeding and whose pecuniary interests are to be directly and immediately affected 

by the director's order made upon the hearing.

* Sec. 69. AS 21.06.210(d) is amended to read:

(d) Upon written request seasonably made by a party to the hearing and at that 

person's expense, the h earing  o fficer [DIRECTOR] shall cause a full stenographic 

record of the proceedings to be made by a com petent reporter. If transcribed, a copy 

of the stenographic record shall be furnished to the director, without cost to the 

director or the state, and shall be a part of the director’s record of the hearing. If 

transcribed, a copy of the stenographic record shall be furnished to any other party to 

the hearing at the request and expense of the other party. If no stenographic record is 

made or transcribed, the h earin g  officer [DIRECTOR] shall prepare an adequate 

record of the evidence and of the proceedings.

* Sec. 70. AS 21.06.210(0 is am ended to read:

(f) If the parties agree, the h earin g  officer [DIRECTOR] may conduct a 

hearing under this section bv teleconference.w  j

Sec. 71. AS 21.06.210(h) is amended to read:

(h) The hearing  officer [DIRECTOR] may close a hearing to the public when 

the h earin g  officer [DIRECTOR] finds the closure is necessary to protect a person 

against unwarranted injury or is in the public interest.

* Sec. 72. AS 21 .06.220(a) is amended to read:
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(a) In conducting the hearingj the h earin g  officer [DIRECTOR] shall sit in a 

quasi-judicial capacity. W ithin 30 days after termination of the hearing, rehearing, or 

reargum ent, the director shall make an order on hearing, covering matters involved in 

the hearing, rehearing, or reargument, and shall give a copy of the order to the same 

persons given notice of the hearing.

* Sec. 73. AS 24.60.030 is amended by adding a new subsection to read:

(i) Except for supplying information requested by the hearing officer or 

responding to contacts initiated by the hearing officer, a legislator or legislative 

employee may not attempt to influence the outcome of an adm inistrative hearing 

conducted by the office o f administrative hearings (AS 44.21.510) by directly or 

indirectly contacting or attempting to contact the hearing officer assigned to the 

hearing unless the

(1) contact is made in the presence of all parties to the hearing or the 

parties' representatives and the contact is made a part o f the record; or

(2) fact and substance o f the contact is promptly disclosed by the 

legislator or legislative employee to all parties to the hearing and the contact is made a 

part of the record.

Sec. 74. AS 25.27.150(e) is amended to read:

(e) The hearing  officer from  the office o f ad m in is tra tiv e  hearings 

CAS 44.21.510) [CONFERENCE OFFICER] shall inform t e obligor of the informal 

conference decision either at the informal conference hearing or within 15 days after 

the hearing.

* Sec. 75. AS 25.27.150(0 is amended to read:

(f) If the hearing  [CONFERENCE] officer determines that withholding will 

continue, the obligor may request a formal hearing as provided in the department's 

regulations.

* Sec. 76. AS 25.27.160(b) is amended to read:

(b) Except as provided in (c) of this section, the notice and finding o f financial 

responsibility served under (a) of this section m ust state

(1) the sum or periodic paym ents for which the alleged obligor is 

found to be responsible under this chapter;

! WORK DRAFT WORK DRAFT 23-LS0903\H
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(2) the name o f the alleged obligee and the obligee's custodian;

(3) that the alleged obligor may appear anc. show cause in a hearing 

held by the office of adm in istra tive  hearings (AS 44.21.510) [AGENCY] why the 

finding is incorrect, should not be finally ordered, and should be modified or 

rescinded, because

(A) no duty of support is owed; or

(B) the amount of support found to be owed is incorrect;

(4) that, if the person served with the notice and finding of financial 

responsibility does not request a hearing within 30 days, the property and income of 

the person will be subject to execution under AS 25.27.062 and 25.27.230 - 25.27.270 

in the amounts stated in the finding without further notice or hearing.

* Sec. 77. AS 25.27.160(c) is amended to read:

(c) If the agency is establishing only a medical support order, the notice and 

finding of financial responsibility must state

(1) that health care insurance shall be provided for the child to whom 

the duty of support is owed if health care insurance is available to the alleged obligor 

at a reasonable cost and that the alleged obligor and the other parent shall share 

equally the cost of the health care insurance and the costs of reasonable health care 

expenses not covered by insurance;

(2) the name o f the alleged obligee and the obligee's custodian;

(3) that the alleged obligor may appear and show cause in a hearing 

held by the office of adm in istra tive  hearings [AGENCY] why the finding is 

incorrect, should not be finally ordered, and should be modified o r rescinded, because

(A) no duty of support is owed;

(B) health care insurance for the child is not available to the 

alleged obligor at a reasonable cost;

(C) adequate health care is available to the child through the 

Indian Health Service or other insurance coverage; or

(D) there is good cause to allocate the costs of health insurance 

or uninsured health care expenses unequally between the parents;

(4) that, if the person served with the notice under this subsection does
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not request a hearing within 30 days, a copy o f the medical support order will be sent 

to the person's em ployer under AS 25.27.063(b) without further notice or hearing for 

inclusion of the child in family health coverage if it is available through the person's 

employer.

* Sec. 78. AS 27.21.150(a) is amended to read:

(a) W ithin 30 days after an applicant is notified under AS 27.21.140(c) o f the 

commissioner's decision concerning the application, the applicant or a person who is 

or may be adversely affected by the decision may request a hearing to review the 

reasons for the decision. The office o f ad m in is tra tiv e  h earin g s  (AS 44.21.510) 

[COMM ISSIONER] shall hold the hearing within 30 days after the request, and the 

com m issioner, a f te r  consulting  w ith  the office, shall notify the interested parties of 

the hearing at the time the applicant is notified. AS 44.62 (Adm inistrative Procedure 

Act) applies to a hearing under this section except as provided by regulations adopted 

under this chapter and  u n d e r AS 44.21.560.

* Sec. 79. AS 27.21.150(c) is amended to read:

(c) The hearing  officer from  the  office of ad m in is tra tiv e  hearings who is 

[PERSON] presiding at the hearing may adm inister oaths, subpoena witnesses, 

subpoena written or printed materials, compel the attendance o f witnesses or the 

production of materials, and take evidence including [BUT N OT LIM ITED TO] 

evidence derived from site inspections of the land that will be affected by the permit or 

revision and other surface coal mining operations conducted by the applicant in the 

general vicinity of the operation proposed in the application. On the motion of a party 

or by order of the com missioner, a verbatim record o f a hearing required by this 

chapter shall be made and a transcript made available.

* Sec. 80. AS 27.21.170(g) is amended to read:

(g) A person with a valid legal interest that might be adversely affected by 

release of a bond or deposit under this section or a federal, state, or municipal agency 

that has jurisdiction over an environm ental, social, or economic im pact involved in the 

perm ittee's operation or that has authority to develop and enforce environmental 

standards with respect to the permittee's operation, may, within 30 days after the last 

publication of notice required by (a) o f this section, file written objections to the
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request with the commissioner and may request a hearing. A permittee w hose request 

for release o f all or part of a bond or deposit is disapproved may request a hearing 

within 30 days after receipt of written notification of the disapproval under (e) o f this 

section. If a hearing is requested, the com m issioner shall, a f te r  consulting  the office 

o f adm in istra tive  hearings (AS 44.21.510). inform the interested parties o f the time 

and place of the hearing, and the office of ad m in is tra tiv e  hearings shall hold the 

hearing within 30 days after the request for the hearing. The com m issioner shall 

publish the date, time, and location o f the hearing in a newspaper of general 

circulation in the locality for two consecutive weeks. The office o f ad m in is tra tiv e  

h earings [COMMISSIONER] shall conduct the public hearing and any appeal 

according to the AS 44.62 (Administrative Procedure Act) except as provided by 

regulations adopted under this chapter o r u n d e r AS 44.21.560.

* Sec. SI. AS 27.21.190(b) is amended to read:

(b) The commissioner may not approve an application for revision of a permit 

unless the com missioner finds that reclamation required by this chapter and the 

regulations adopted under it can be accomplished under the necessary revisions to the 

reclamation plan. The commissioner shall establish guidelines for determining the 

extent of revision for which all permit application requirem ents and procedures, 

including notice and hearing, shall apply. A revision that, in the commissioner's 

determination, requires significant revisions to the applicant's reclamation plan must, 

at a minimum, be subject to a notice and hearing requirem ent, w ith the h earing  to be 

held bv the  office of adm in istra tive  hearings (AS 44.21.510).

* Sec. 82. AS 27.21.240(c) is amended to read:

(c) A person who is or may be adversely affected by a notice of violation or 

cessation order issued under (a) or (b) of this section, or by a modification, vacation, 

or termination of the notice or order, may apply to the com m issioner for review of the 

notice or order within 60 days after receipt of the notice or order by the operator or 

perm ittee or within 60 days after the m odification, vacation, or termination of the 

notice or order. On receipt of the application, the com m issioner shall provide for an 

investigation and an investigation report, as the com m issioner considers appropriate. 

At the request o f the applicant or another person who is or may be adversely affected,
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the com missioner shall provide for a public hearing to enable the applicant to present 

information relating to the notice or order or the modification, vacation, or termination 

of the notice or order. The filing o f an application for review under this subsection 

may not operate as a stay of the order or notice. The com missioner, a f te r  consulting 

w ith the office o f adm in istra tive  hearings (AS 44.21.510). shall give the applicant 

and other interested persons written notice o f the time and place of the hearing at least 

five days before the hearing. AS 44.62 ( [THE] Administrative Procedure Act 

[(AS 44.62]) applies to a hearing under this subsection except as provided by 

regulations adopted under this chapter o r u n d e r AS 44.21.560.

* Sec. 83. AS 27.21.240(e) is amended to read:

(e) An applicant for review under (c) of this section may file with the 

com m issioner a written request for temporary relief from a notice or order issued 

under (a) or (b) of this section before completion of the review of the notice or order. 

The written request must include a detailed statem ent of the reasons in support of the 

request. The com missioner shall expeditiously issue an order granting or denying the 

temporary relief. If the applicant requests tem porary relief from a cessation order 

issued under (a) or (b) of this section, the com m issioner shall issue an order granting 

or denying the temporary relief within 10 days after the com m issioner receives the 

written request. The com missioner may grant the temporary relief under this 

subse ction only

(1) after the office o f ad m in is tra tiv e  h earin g s [COMMISSIONER] 

holds a hearing in the locality of the permit area on the request for temporary relief in 

which the parties have an opportunity to be heard;

(2) if the applicant shows that there is substantial likelihood that the 

findings of the commissioner under (d) o f this section will be favorable to the 

applicant; and

(3) if the temporary relief will not adversely affect the health or safety 

of the public or cause significant, imminent, environm ental harm to land, air, or water 

resources.

Sec. 84. AS 34.45.400(c) is amended to read:

(c) At the formal hearing, the h ea rin g  officer from  the office of

-37-
New Text Underlined [DELETED TEXT BRACKETED]

■



1

2

3

4

5

6

7

S

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31

WORK DRAFT WORK DRAFT 23-LS0903\H

adm in is tra tive  hearings (AS 44.21.5101 [DEPARTM ENT] may subpoena witnesses 

and may administer oaths and make inquiries necessary to determine the validity of 

the claim. The person aggrieved may present arguments and evidence relevant to the 

decision or action of the department. If. a f te r  the  hearing , the department determines 

that a correction is warranted, the department shall make the correction.

* Sec. 85. AS 36.30.615 is amended to read:

Sec. 36.30.615. H earing  on p ro tes t appea l. A hearing on a protest appeal 

shall be conducted in accordance with AS 36.30.670 and regulations adopted by the 

com missioner to the  extent thev do no t conflict w ith regu la tions  adopted u n d e r 

AS 44.21.560,

* Sec. 86. AS 36.30.630(a) is amended to read:

(a) Except as provided in (b) o f this section, a hearing shall be conducted 

according to AS 36.30.670 and, to the ex ten t thev do not conflict w ith regu la tions 

adop ted  un d er AS 44.21.560. regulations adopted by the com m issioner of 

administration on a contract controversy appealed to the com m issioner of 

administration or the com missioner of transportation and public facilities or referred to 

either com missioner under AS 36.30.620(f).

* Sec. S7. AS 36.30.635(a) is amended to read:

(a) After consultation with the using agency and the attorney general and after 

a hearing conducted according to AS 36.30.670 and, to th e  ex tent thev do not 

conflict with regulations adop ted  u n d e r  AS 44.21.560. regulations adopted by the 

com m issioner of administration, the com m issioner of adm inistration or the 

com m issioner of transportation and public facilities may debar a person for cause from 

consideration for award of contracts. Notice o f a debarment hearing shall be provided 

in writing at least seven days before the hearing. The debarm ent may not be for a 

period o f more than three years.

* Sec. 88. AS 36.30.650 is amended to read:

Sec. 36.30.650. H earing  on a suspension , (a) A person suspended under 

AS 36.30.635 is entitled to a hearing conducted according to AS 36.30.670 and, to the 

ex ten t th a t thev do not conflict w ith regu la tions adop ted  u n d e r  AS 44.21.560. 

regulations adopted by the com m issioner o f adm inistration if the person files a written
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request for a hearing with the com missioner of administration or the com m issioner of 

transportation and public facilities, as appropriate, within seven days after receipt of 

the notice of suspension under AS 36.30.645.

(b) If a suspended person requests a hearing, the com m issioner of 

administration or the commissioner of transportation and public facilities, as 

appropriate, a f te r  consulting w ith the office o f adm in is tra tiv e  hearings 

(AS 44.21.510), shall schedule a prompt hearing unless the attorney general 

determines that a hearing at the proposed time is likely to jeopardize an investigation. 

A hearing may not be delayed longer than six m onths after notice o f the suspension is 

provided under AS 36.30.645.

* Sec. 89. AS 36.30.670(a) is amended to read:

(a) The chief adm in is tra tiv e  h ea rin g  officer (AS 44.21.510) 

[COMM ISSIONER OF ADM INISTRATION OR THE COM M ISSIONER OF 

TRANSPORTATION AND PUBLIC FACILITIES] shall act as a hearing officer [OR 

APPOINT A HEARING OFFICER] for a hearing conducted under this chapter. The 

hearing officer shall arrange for a prompt hearing and notify the parties in writing of 

the time and place of the hearing. The hearing shall be conducted in an informal 

manner. The provisions of AS 44.62 (Adm inistrative Procedure Act) do not apply to a 

hearing conducted under this chapter.

* Sec. 90. AS 36.30.675(a) is amended to read:

(a) T he  [IF THE COM M ISSIONER OF ADM IN ISTRATION  OR THE 

COM M ISSIONER OF TRANSPORTATION AND PUBLIC FACILITIES IS NOT 

ACTING AS HEARING OFFICER, THE] hearing officer shall recom mend a decision 

to the com missioner of adm in istra tion  o r  the com m issioner o f tran sp o rta tio n  and  

public facilities, as ap p ro p ria te , based on the evidence presented. The 

recom mendation must include findings of fact and conclusions o f law.

* Sec. 91. AS 39.25.120(b) is amended to read:

(b) A person holding a position in the partially exem pt service is not required 

to complete an assessment and is not eligible for a hearing [BY THE PERSONNEL 

BOARD] in case of dismissal, demotion, or suspension. Positions in the partially 

exem pt service are specifically exempt from  the rules established under
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AS 39.25.150(3) - (10), (12), (13), and (16).

* Sec. 92. AS 39.25.120(c) is amended by adding a new paragraph to read:
»

(20) the chief administrative hearing officer, chief assistant, and 

hearing officers of the office of administrative hearings established in AS 44.21.510.

* Sec. 93. AS 39.25.170(a) is amended to read:

(a) An employee in the classified service who is dismissed, demoted, or 

suspended for more than 30 working days in a 12-month period shall be notified in 

writing by the em ployer of the action and the reason for it. [AND] may be heard 

publicly by a hearing  officer from  the office of ad m in is tra tiv e  hearings 

(AS 44.21.510). [THE PERSONNEL BOARD] and may be represented by counsel at 

the hearing. In order to be heard, the com plainant shall request a hearing within 15 

days of dismissal, demotion, or suspension.

* Sec. 94. AS 39.25.176(a) is amended to read:

(a) I f  a person refuses to respond to a subpoena issued under AS 39.25.175, or 

refuses to testify at a hearing authorized by AS 39.25.170, the hearing  officer 

[PERSONNEL BOARD] may apply to the superior court for an order requiring the 

person to respond to the subpoena or to testify.

* Sec. 95. AS 39.35.030(d) is amended to read:

(d) The governor shall appoint two physicians authorized to practice medicine 

in the state to serve as members of the board and two physicians authorized to practice 

m edicine in the state to serve as alternate mem bers to the physician members o f the 

board. The physicians are members of the board only for the purpose o f assisting the 

h earing  officer from  the  office of ad m in is tra tiv e  hearings (AS 44.21.510) in 

hearing appeals to determine medical eligibility for disability benefits under 

AS 39.35.400 and 39.35.410. If the adm inistrator, after making a reasonable effort to 

secure the participation of two physician members or alternates to serve on a disability 

appeal, is unable to do so, the h earin g  officer [BOARD] may hear the appeal with the 

assistance [PARTICIPATION] of only one physician m em ber or alternate [, EN 

W HICH CASE, FOR PURPOSES OF A QUO RU M , TH E BOARD SHALL BE 

CONSIDERED TO HAVE ONLY ONE PH Y SICIAN  AS A M EM BER]. The Public 

Em ployees’ Retirement Board and the Teachers' Retirement Board may submit to the

-40-
New Texc Underlined [DELETED TEXT BRACKETED]



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31

governor a list of recommended physicians to serve on the board. Physician members 

serve at the pleasure of the governor.

* Sec. 96. AS 39.35.047(b) is amended to read:

(b) In the conduct of a hearing under this chapter, the h earing  officer from  

the office of adm in istra tive  hearings (AS 44.21.510) [BOARD] may issue 

subpoenas, administer oaths, compel the attendance and testimony of witnesses, 

compel the taking of depositions and the submission o f affidavits, and com pel the 

production of documents and records. The h ea rin g  officer's  [BOARD'S] powers 

under this subsection do not extend to prehearing discovery. However, upon good 

cause shown, the hearing  officer [BOARD] m ay perm it the preservation o f witness 

testimony if the hearing  officer [BOARD] cannot successfully compel the witness to 

attend a hearing. The board may authorize hearing officers to [CONDUCT 

HEARINGS UNDER THIS CHAPTER AND] issue b in d in g  decisions. T he  b ind ing  

[; THE] decision of a hearing officer may be appealed to the board. The board shall 

adopt procedures for appeals from a hearing officer's b in d in g  decision.

* Sec. 97. AS 39.35.522(c) is amended to read:

(c) The board may a rra n g e  w ith the  office o f ad m in is tra tiv e  hearings 

(AS 44.21.510) to conduct a hearing on an appeal under this section.

* Sec. 98. AS 39.45.025(a) is amended to read:

(a) The Public Employees Retirement Board established by AS 39.35.030

shall

(1) hold regular and special m eetings it considers necessary' to carry 

out its responsibilities relating to the deferred com pensation program for slate 

employees; all meetings are open to the public and the board shall keep a full record of 

all its proceedings;

(2) adopt, with modifications it considers proper, regulations 

recommended by the administrator for carrying out the deferred compensation 

program for slate employees;

(3) consider matters referred to it by the adm inistrator in connection 

with changes in policy and revisions of the deferred com pensation program for state 

employees;
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(4) act as an appeals board, a r ra n g e  w ith th e  office o f adm in istra tive  

hearings (AS 44.21.510) to hold hearings at the request o f an employer, employee, 

surviving spouse, or a beneficiary on decisions made by the administrator that relate to 

the deferred compensation program for state employees, and submit its findings to the 

administrator;

(5) prescribe the policies for the proper operation of the deferred 

compensation program for state employees and take other action that it considers 

necessary to carry out the intent and purpose of the program.

* Sec. 99. AS 39.52.120 is amended by adding a new subsection to read:

(e) Except for supplying information requested by the hearing officer or 

responding to contacts initiated by the hearing officer, a public officer may not attempt 

to influence the outcome of an adm inistrative hearing conducted by the office of 

administrative hearings (AS 44.21.510) by directly or indirectly contacting or 

attempting to contact the hearing officer assigned to the hearing unless the

(1) contact is made in the presence o f all parties to the hearing or the 

parties' representatives and the contact is made a part of the record; or

(2) fact and substance of the contact is promptly disclosed by the 

public officer to all parties to the hearing and the contact is made a part of the record.

* Sec. 100. AS 39.52.350(c) is amended to read:

(c) If the subject of the accusation denies that a violation of this chapter has 

occurred, the attorney general shall refer the m atter to the ch ief adm in istrative 

hearin g  officer (AS 44.21.510). who [PERSONNEL BOARD, WHICH] shall appoint 

a hearing officer to conduct a hearing.

* Sec. 101. AS 41.17.045(a) is amended to read:

(a) The governor m ay initiate the removal of a board m em ber for inefficiency, 

neglect of duty, or misconduct in office by delivering to the m em ber a written copy of 

the charges and giving the m em ber an opportunity to be heard in person or by counsel 

at a public hearing before a h earin g  officer o f the  office o f adm in is tra tiv e  hearings 

(AS 44.21.510) [THE GOVERNOR OR THE GOVERNOR'S DESIGNEE] on at least 

10 days' written notice by registered mail. The member has a right of confrontation 

and cross-exam ination of witnesses testifying.
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* Sec. 102. AS 41.17.139(a) is am ended to read:

(a) Unless otherwise specified, proceedings under AS 41.17.131 - 41.17.139 

are not subject to AS 44.62 (Administrative Procedure Act). A hearing under 

AS 41.17.136 or 41.17.13S shall be held before [THE STATE FORESTER, A 

REGIONAL FORESTER, OR ANOTHER EM PLOYEE OF TH E DIVISION  W ITH 

SIMILAR QUALIFICATIONS ACTING AS] a hearing officer of the  office of 

adm in istra tive  hearings (AS 44.21.510). A hearing on an appeal under 

AS 41.17.087 and a hearing under AS 41.17.082(b) shall also be held before a 

h earing  officer of the office of ad m in is tra tiv e  hearings [THE COM M ISSIONER 

OR TH E COMM ISSIONER'S DESIGNEE. A PERSON W HO HAS ASSISTED IN 

THE PREPARATION OF THE DIVISION'S CASE IS INELIGIBLE]. Hearings are 

not limited by common law, statutory, or judicial rules o f evidence; however, the 

hearing officer may admit only that evidence that appears to be reliable and 

trustworthy. All hearings shall be open to the public. W ritten or oral testimony may 

be submitted. A party to a hearing m ay make written or oral argum ent, secure the 

issuance of a subpoena under AS 44.62.430, offer testim ony or other evidence, and 

cross-examine witnesses. The hearing officer shall endeavor, in conducting any 

hearing, to ensure that the respondent understands the proceedings and that the facts 

supporting the position of each party have been adequately presented.

* Sec. 103. AS 43.23.015(g) is amended to read:

(g) If  an individual is aggrieved by a decision of the departm ent determining 

the individual's eligibility for a perm anent fund dividend or the individual's authority 

to claim a permanent fund dividend on behalf o f another, the individual may, upon 

paym ent of a $25 appeal fee, request the departm ent to review its decision. Within 12 

months after the administrative appeal is filed an d  a fte r  a h ea rin g  conducted hv the 

office o f adm in is tra tive  hearin g s  (AS 44.21.510), the department shall provide the 

individual with a final written decision. If the individual is aggrieved by the decision 

of the department after all adm inistrative proceedings, the individual m ay appeal that 

decision to the superior court in accordance with AS 44.62.560. An appeal to the court 

under this section does not entitle the aggrieved individual to a trial de novo. The 

appeal shall be based on the record of the adm inistrative proceeding from which
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appeal is taken and the scope of appeal is limited to matters contained in the record of 

the administrative proceeding. If, as a result o f an adm inistrative proceeding or a court 

appeal, the individual prevails, the $25 appeal fee shall be returned to the individual 

by the department.

* Sec. 104. AS 43.23.066(c) is amended to read:

(c) AS 44.62.330 - 44.62.630 apply to a hearing requested by an individual 

under (b)(3) of this section. T he h earin g  shall be conducted bv  the office of 

adm in istra tive  hearings (AS 44.21.510).

* Sec. 105. AS 43.23.068(c) is amended to read:

(c) AS 44.62.330 - 44.62.630 apply to a hearing requested by an individual 

under (b)(3) of this section. The h ea rin g  shall be conducted  bv the office of 

adm in istra tive  hearings (AS 44.21.510).

* Sec. 106. AS 43.23.072(c) is amended to read:

(c) Except as provided in (d) of this section, AS 44.62.330 - 44.62.630 apply 

to a hearing requested by an individual under (b) o f this section. The hearing shall be 

conducted bv the  office o f adm in is tra tive  h ea rin g s  (AS 44.21.510) and

(1) is limited to issues o f identity of the individual and w hether an 

amount is still owing in the claim under AS 23.20; and

(2) inay be conducted telephonically or in writing.

* Sec. 107. AS 43.70.075(m) is amended to read:

(m) The department may initiate suspension of a business license endorsement 

or the right to obtain a business license endorsem ent under this section by sending the 

person subject to the suspension a notice by certified mail, return receipt requested, or 

by delivering the notice to the person. The notice must contain information that 

informs the person of the grounds for suspension, the length o f any suspension sought, 

and the person's right to administrative review [BEFORE TH E DEPARTM ENT], A 

suspension begins 30 days after receipt of notice described in this subsection unless 

the person delivers a timely written request for a hearing to the departm ent in the 

manner provided by regulations of the department. If a hearing is requested under this 

subsection, a hearing officer o f the office o f ad m in is tra tiv e  hearings (AS 44.21.510) 

[DEPARTMENT] shall determine the issues by using the preponderance of the
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evidence test and shall, to the ex ten t thev do not conflict w ith regu la tions adop ted  

u n d e r AS 44.21.560. conduct the hearing in the manner provided by regulations o f the 

department. A hearing under this subsection is limited to the following questions:

(1) was the person holding the business license endorsement, or an

agent or employee of the person while acting within the scope of the agency or

employment of the person, convicted by plea or judicial finding of violating 

AS 11.76.100, 11.76.106, or 11.76.107;

(2) if the department does not allege a conviction of AS 11.76.100, 

11.76.106, or 11.76.107, did the person, or an agent or em ployee o f the person while 

acting within the scope of the agency or employment of the person, violate a provision 

of (a) or (g) of this section;

(3) within the 24 m onths before the date of the department's notice 

under this subsection, was the person, or an agent or employee o f the person while 

acting within the scope of the agency or employment o f the person, convicted of

violating AS 11.76.100, 11.76.106, or 11.76.107 or adjudicated for violating a

provision of (a) or (g) of this section.

* Sec. 10S. AS 43.70.075(q) is amended to read:

(q) The department may adopt regulations th a t  do not conflict with 

regu la tions adopted  u n d er AS 44.21.510 to establish an administrative hearing 

process for actions taken [BY TH E DEPARTM ENT] under this section. AS 44.62 

(Administrative Procedure Act) does not apply to a hearing under this section.

* Sec. 109. AS 44.62.350(a) is amended to read:

(a) The governor shall assign a qualified, unbiased, and impartial hearing 

officer, with experience in the general practice of law, to conduct hearings under this 

chapter tha t a re  not conducted  hv the office o f ad m in is tra tiv e  hearings 

(AS 44.21.510). A [. THE] hearing officer may perform  other duties in connection 

with the administration of this chapter and other laws.

* Sec. 110. AS 44.62.450(a) is amended to read:

(a) A hearing in a contested case shall be presided over by a hearing officer. 

U nless the h earing  is conducted  bv the office o f  ad m in is tra tiv e  hearings 

(AS 44.21.510). the  [THE] agency itself shall determine w hether the hearing officer

-45-

WORK D R A F T  WORK D R A F T  - 23 -LS 0903 \H

New Text Underlined [DELETED TEXT BRACKETED]



hears the case alone or whether the agency hears the case with the hearing officer.

* Sec. 111. AS 44.77.040(a) is amended to read:

(a) The Department of A dm inistration, a f te r  consu lting  w ith  the office of 

adm in istra tive  hearings (AS 44.21.510). shall fix a time for hearing the appeal and 

shall notify the claimant and the officer who approved the voucher and give them a 

reasonable opportunity to be heard. T he h earin g  shall be conducted  bv  the office of 

adm in istra tive  hearings.

* Sec. 112. AS 45.30.040(c) is amended to read:

(c) W henever it determines that there may be a violation of the provisions of 

this chapter by a manufacturer or dealer of mobile homes, the departm ent may give 

notice of hearing, and, within 30 days after giving notice, [HOLD] a hearing shall be 

held bv the office of ad m in is tra tiv e  hearings (AS 44.21.510) to determine whether 

there has been a violation. After notice and hearing,

(1) if the departm ent finds that there has been a violation of the 

provisions of this chapter, the departm ent may issue an order directing that the person 

who is violating the provision cure the violation in a reasonable time and in a 

reasonable manner;

(2) if the department determines that violations of the provisions of 

this chapter are regular and recurring, it may require forfeiture of the bond to the 

benefit of the state and arrange for distribution of the proceeds of the bond to the 

mobile home owners injured by the activities of the dealer or manufacturer, or to 

mobile home dealers injured by the activities of the manufacturer.

* Sec. 113. AS 45.55.935 is amended to read:

Sec. 45.55.935. H earings, (a) The adm inistrator shall adopt regulations, 

consistent with the provisions o f this chapter and  w ith reg u la tio n s  adop ted  under 

AS 44.21.560. governing adm inistrative hearings conducted by the office of 

adm in is tra tiv e  hearings (AS 44.21.510) [ADM INISTRATOR OR A DESIGNEE OF 

THE .ADMINISTRATOR] for the following:

(1) orders issued under AS 45.55.120, 45.55.900(d), or 45.55.920; in 

these instances, the adm inistrator shall promptly send a notice of opportunity for 

hearing to the issuer of the securities and to all persons who have filed with the
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department a notice of intention to sell the securities; and

(2) orders issued under AS 45.55.060; before the adm inistrator enters 

an order under AS 45.55.060, the adm inistrator shall send to the person involved a 

notice o f opportunity for hearing; if the person involved is an agent or investment 

adviser representative, then the administrator shall, in addition, notify the employing 

broker-dealer, state investment adviser, federal covered adviser, or issuer.

(b) In conducting a hearing in accordance with (a) o f this section, the h earing  

officer [ADM INISTRATOR] may issue a subpoena to compel the attendance o f any 

witness or party and to compel production of evidence.

* Sec. 114. AS 45.55.950(e) is amended to read:

(e) Every hearing in an administrative proceeding shall be public unless the 

h ea rin g  officer. [ADMINISTRATOR] in the exercise of discretion, grants a request 

jo ined in by all the respondents that the hearing be conducted privately.

* Sec. 115. AS 45.57.020(a) is amended to read:

(a) An offeror may not make a takeover bid unless at least 20 days before the 

bid the offeror files with the department and with the registered agent of the offeree 

com pany a statement containing all the inform ation required by (c) of this section and 

either

(1) within 10 days following the filing no hearing has been ordered by 

the departm ent or requested by the offeree company; or

(2) a hearing has been ordered within that time and, a f te r  [UPON] the 

hearing conducted  bv th e office of ad m in is tra tiv e  h earin g s (AS 44.21.510). the
U  —  .... i ■ ■ —  ■■■ —  - - *T —  ■ i ■ ■ - ' ~ ~ "

departm ent has decided [ADJUDICATED] that the offeror proposed to make fair, 

full, and effective disclosure to offerees of all information material to a decision to 

accept or reject the offer.

* Sec. 116. AS 45.57.020(b) is amended to read:

(b) A hearing shall begin within 20 days of the date of filing of the statement, 

and adjudication shall be made within 30 days of the filing unless extended by the 

h ea rin g  officer [DEPARTMENT] for the convenience of the parties or protection of 

the offerees.

* Sec. 117. AS 46.03.820(c) is amended to read:
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(c) In the commissioner's discretion or upon application made by the recipient 

of an order within 15 days of receipt of the order, the departm ent, a f te r  consulting 

w ith the office of adm in istra tive  hearings (AS 44.21.510). shall schedule a hearing 

at the earliest possible time The hearing shall be scheduled within five days o f the 

receipt of the application. The submission of an application or the scheduling of a 

hearing does not stay the operation of the departm ent's order issued under (a) o f this 

section.

* Sec. 118. AS 46.03.850(e) is amended to read:

(e) The office o f ad m in is tra tiv e  h ea rin g s  (AS 44.21.510) [DEPARTMENT] 

shall hold a hearing within 20 days after the  d e p a rtm e n t receives [RECEIPT OF] a 

request for one under (d) of this section. A fter the hearing, the department may 

rescind, modify, or affirm the com pliance order.

* Sec. 119. AS 46.14.410(a) is amended to read:

(a) If a municipality or a local air quality district has an approved local air 

quality control program under AS 46.14.400 and the department determines that the 

program is being implemented in a m anner that fails to meet the terms of the 

cooperative agreement or is otherwise being inappropriately administered, the 

department shall give written notice setting out its determination to the municipality or 

local air quality district. W ithin 45 days after [GIVING] written notice was given, the 

office o f adm in is tra tiv e  hearings (AS 44.21.510) [DEPARTM ENT] shall conduct a 

public hearing on the matter. The hearing shall be recorded by any means that ensures 

an accurate record.

* Sec. 120. AS 46.15.065(c) is amended to read:

(c) The com m issioner shall make investigations as necessary o f rights asserted 

by declarations filed under this section and shall determine each existing appropriation 

and mail a summary of the determination to each person who has filed a declaration 

with respect to the specified area or source. A ny person adversely affected by a 

determination may file with the com m issioner a request for a hearing within 20 days 

of the dale the notice is mailed. If a hearing is requested, the com m issioner shall. 

a f te r  consu lting  w ith the office o f ad m in is tra tiv e  hearings (AS 44.21.510). send a 

notice of the time and place of the hearing to each person who has filed a declaration.
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* Sec. 121. AS 46.35.090(c) is amended to read:

(c) A hearing officer appointed bv the  ch ief adm in istra tive  hearing  officer 

(AS 44.21.510) [UNDER AS 44.62.350] shall preside at hearings under this section, 

rule on the admission and exclusion o f evidence, advise the deciding officers on 

matters of law, and participate in posthearing deliberations.

* Sec. 122. AS 46.35.090(e) is amended to read:

(e) The commissioner, after consultation with other state agencies and local 

government, shall adopt regulations governing the conduct o f adjudicatory hearings 

under this section tha t do no t conflict w ith regu la tions adopted  u n d er 

AS 44.21.560. The com missioner m ay enter into cooperative agreements with local 

governments and federal agencies for the joint holding of adjudicatory hearings. To 

the extent feasible, regulations adopted under this section m ust conform to 

adjudicatory hearing procedures for the review of perm it decisions under AS 46.03 

and AS 46.04. Notwithstanding AS 44.62.330(a)(44), adjudicatory hearing procedures 

to review permit decisions under AS 46.35.010 - 46.35.210, or under AS 46.03 or 

AS 46.04, need not conform to AS 44.62.330 - 44.62.630 (Administrative Procedure 

Act).

* Sec. 123. AS 46.40.100(b) is amended to read:

(b) A party that is authorized under (g) o f this section m ay file a petition 

showing that a district coastal management program is not being implemented. A 

petition filed under this subsection may not seek review of a proposed or final 

consistency determination regarding a specific project. On receipt o f a petition, the 

council, after giving public notice in the manner required by (f) of this section, shall 

a rra n g e  w ith the office o f ad m in is tra tiv e  hearin g s (AS 44.21.510) to conduct 

[CONVENE] a hearing to consider the matter. A hearing called under this subsection 

shall be held in accordance with regulations adopted by the council to the extent tha t 

thev do not conflict with regu la tions adopted  u n d e r  AS 44.21.560. After hearing, 

the council may order that the coastal resource district or a state resource agency take 

any action with respect to future im plementation of the district coastal management 

program that the council considers necessary, except that the council may not order 

that the coastal resource district or a state agency take any action with respect to a
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proposed or final consistency determination that has been issued.

* Sec. 124. AS 46.40.100(f) is amended to read:

(f) Upon receipt of a petition under (b) of this section and  a fte r consulting 

w ith th e  office o f adm in istra tive  h ea rin g s , the council shall give notice of the 

hearing at least 10 days before the scheduled date of the hearing. The notice must

(1) contain sufficient information in commonly understood terms to 

inform the public o f the nature of the petition; and

(2) indicate the manner in which the public may comment on the

petition.

* Sec. 125. AS 47.30.031(a) is amended to read:

(a) The board shall adopt regulations under AS 44.62 (Administrative 

Procedure Act) consistent with state law and the fiduciary responsibilities imposed by 

law on members o f boards o f directors of corporations having trust responsibilities 

and  consisten t w ith regu lations adopted  u n d e r  AS 44.21.560.

* Sec. 126. AS 47.45.050 is amended to read:

Sec. 47.45.050. D ep artm en t hearing . The D epartm ent of Administration 

may a rra n g e  w ith  the office of adm in is tra tiv e  hearin g s (AS 44.21.510) to hold a 

[DEPARTM ENTAL] hearing upon the request of an applicant or recipient who has 

been disqualified. Before this hearing the departm ent shall by certified mail notify an 

applicant or recipient in plain and comprehensive language the exact reason for the 

disqualification. Form letters using only referral to state statutes or department 

regulations, or otherwise vague in detail, are not considered compliance by the 

departm ent with this section.

* Sec. 127. AS 39.25.070(3) is repealed.

* Sec. 12S. The uncodified law of the State of Alaska is am ended by adding a new section 

to read:

TRANSITION, (a) Upon the initial appointment of the chief administrative hearing 

officer under AS 44.21.510(c), added by sec. 2 of this Act, the chief administrative hearing 

officer and the com m issioner of administration, the com m issioner of community and 

econom ic developm ent, the com m issioner of revenue, and the governor's office shall identify 

hearing officers and support staff to be transferred to the office of adm inistrative hearings. A
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1 state employee who is transferred under this section from another agency to the office of

2 administrative hearings shall continue to be com pensated at the same range and step o f the

3 salary schedule in AS 39.27.011(a) that the em ployee was receiving before the transfer, and

4 qualifies for salary increases authorized under AS 39.27.011 and 39.27.022.

5 (b) Procedural regulations of an agency that refers an adm inistrative hearing to the

6 office of administrative hearings shall apply to the hearing until regulations adopted under

7 AS 44.21.560(a), added in sec. 2 of this Act, becom e effective.
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Poorly written, poorly administered, poorly enforced regulations 
are costly to an economy, a government, and society in general 

and will likely continue until a fair and impartial system 
of adjudication of those regulations is in place.

I .  O v e r v i e w

O rig in  of C en tra l Panels

The governance o f administrative law has become a huge challenge in the United States. 
With this challenge have come reforms and the foremost is the establishm ent o f quasi­
judicial powers and proceedings to keep in balance the need to adm inister regulations 
with the public’s right of due process and justice when those rules are challenged.

In many cases, it has become nearly impossible for all but the wealthy to take on 
regulators, and economically survive the process. M edium and small-scale businesses are 
desperate for speedy resolutions that are fair and impartial as are everyday citizens.

This chronic and suffocating problem of untouchable regulation has created a high social 
and political demand for a solution. Courts have long been uncomfortable with the 
erosion o f due process evident in the aggressive growth o f administrative law. The need 
for independent, highly skilled and trained adjudicators is a direct result o f efforts to 
resolve this growing conflict.

The governing premise for this need is as old as our federal constitution and based on the 
premise that executive government can only be held in balance if it is constrained and 
held accountable through a separate and equal power that being the Judiciary.

When exam ining the damage caused by oppressive or poor regulations, it became evident 
that the balance needed to achieve fairness and due process within the adm inistrative 
body o f law was severely lacking or in some cases completely com prom ised through in- 
house bias or outright prejudice.

The answ er has been the installment of separate and independent hearing officer 
functions within executive branches o f government. These have come to be known as 
Central Panels.



I I .  I n t r o d u c t i o n  o f  t h e  C e n t r a l  P a n e l

C o n c e p t  t o  t h e  A l a s k a  L e g i s l a t u r e .

T he T erm . Central Panels is com m only used to describe any number o f varieties o f 
independent hearing office functions either established or being established in various 
states.

P resen tly . A laska’s Administrative Hearing Officers are not centralized and for the most 
part are located within various State Agencies. They often serve as em ployees under the 
authority o f a particular Commissioner. Qualifications of hearing officers vary, and in 
many instances these adjudicators are not cross-trained.

Public P e rcep tio n . Over the years the public has constantly wondered and com plained 
about hearing officers who work for agencies and whether or not these officers are in fact 
unbiased and delivering fair, impartial, and timely decisions.

Not a  New C oncept. In doing research on how to achieve better regulations and more 
timely hearings, it was discovered that the issue of achieving high standards of due 
process in the adm inistrative hearing function has been addressed in over half the 50 
states through Central Panels.

A d justm en ts . To do so. other states have in many instances removed hearing officers 
from the burden o f serving separate agencies and establishing a centralized, hearing 
office, with high standards, a strict code o f ethics, and with a high degree o f autonomy.

A New M ission. Central panels and the hearing officers in them are charged with 
serving the public with fair, efficient hearings based on the goal o f com plete due process 
under the law. W hile most fall under the adm inistrative branch of government, theirs is 
very much a quasi-judicial responsibility as opposed to an extension of any particular 
agency.
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I I I .  G e n e s i s  o f  I n i t i a l  L e g i s l a t i v e  A c t i o n

1996-97 The first legislation introduced to establish independent hearing office functions 
in Alaska occurred on April 4 during the 20lh Alaska legislature. HB 232 was sponsored 
by Representative Scott Ogan and was based on a model provided by Mr. Edwin Felter. 
the Senior Administrative Law Judge and founder of Colorado’s Central Panel.

Mr. Felter is a recognized national expert on Central Panels, a m em ber and elected leader 
in the national organization of independent hearing officers, and has been instrum ental in 
establishing what is considered to be one o f the most efficient and well-organized Central 
Panels in the United States.

Also contacted was Mr. John Hardwicke o f M aryland who is also an expert in the 
establishm ent and functions o f Central Panels and served as M aryland’s C hief 
Adm inistrative Law Judge.

Mr. Felter and Mr. Hardwick provided much guidance and a model act for Representative 
O gan’s office to examine. Mr. Felter also offered, through teleconference, his testimony 
to the House Judiciary Committee then Chaired by Representative Joe Green.

Mr. Ed Hein, from Juneau, a former Legislative Legal Services bill drafter. Judge, and 
now an independent hearing officer for the National Marine Fisheries Service, also 
provided a great deal o f expertise on the Central Panel concept. Mr. Hein is a leader in 
the State Association o f Administrative law Judges and is active at the National level as 
well.

I V .  L e g i s l a t i v e  A c t i o n

Much debate centered on how best to proceed based on cost and the highest chance o f 
success in the application of the Central Panel during the Knowles Administration.

As predicted by Mr. Felter, many o f the Knowles Department heads were concerned 
about losing the ability to have their own in-house hearing officers. W hile it was difficult 
for the Administration to object to fair, efficient adm inistrative hearings, it was possible 
for them to provide inflated and very convoluted fiscal notes. If there was one fact that 
was surely established in the legislative process for HB 232. it was the true cost of 
A laska’s adm inistrative hearing functions; their efficiency, and degree o f fairness has 
never been established and reported to the legislature or the adm inistration.

4



Mr. Felter explained that the lack of such details and inflated costs is not uncommon 
when states have not attempted to consolidate and centralize their hearing office 
functions. M any officers serve many different masters and in many cases have not been 
asked to keep track of and report specific costs of their hearing related duties.

One of the most important reasons states find to centralize 
their hearing officers is to reduce cost and be better able to 

track the behavior and efficiency of hearing officers.

Legislatures appreciate the ability to budget directly for centralized and well reported 
hearing office functions. Elected officials find it much easier to hold those they budget to 
high standards when performance is easily tracked.

W hen it became quite clear that Governor Knowles would veto HB 232, many legislators 
were uncom fortable with investing a lot of time and effort only to see the measure 
rejected by the Governor. There were also overtures by the Department o f Law to work 
with the legislature to improve the hearing officer system. These good will gestures 
evaporated after the legislative session ended.

In an effort to avoid a future veto and to build a more active base of support for 
independent hearings among Alaskans, Representative Ogan elected to introduce in the 
21s1 Legislature, a constitutional amendment requiring independent hearing officers 
through HJR-18.

Not only did this strategy involve a much cleaner and easy to understand document, it 
also quickly got the attention of the Governor’s political advisors. It was much more 
difficult to raise fiscal objections since the resolution did lot require a particular type of 
centralized effort. Throughout the 21s1 session, the administration vacillated between 
new promises o f cooperation and fiscal warnings. In the end the effort for HJR -  18 was 
lost amidst a host o f other budget driven priorities and failed to attract the attention it 
needed within the House leadership to achieve passage.

With new leadership in the House and the Senate and a new administration of the 
same party and persuasion, the opportunity to more cooperatively establish 

____________independent hearing office functions has vastly improved.____________
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Addressing One of the Main Objections 
to Independent Hearing Officers

•  N o te :  D u r in g  h e a r in g s  in  th e  A la s k a  L e g is la tu re , o n e  o f  th e  f i r s t  is su e s  th a t  in -  
h o u s e  h e a r in g  o f f ic e  a d vo c a te s  ra ise d  is  th e  va lu e  o f  in -h o u s e  exp er tise . 
A g e n c ie s  d e s ire  h e a r in g  o ff ic e r s  w e ll v e rsed  in  a g e n c y  r e g u la tio n s  a n d  p o lic y .

•  O f  c o u r s e  o u r  s ta te  a n d  fe d e r a l  c o n s ti tu tio n s  re c o g n ize  j u s t  th e  o p p o s ite  in  
p r o te c t in g  d u e  p ro ce ss . I t  w o u ld  be  u n th in k a b le  to  a llo w  a  ju d g e  to  b e  e m p lo y e d  
b y  a n  a g e n c y  o f  th e  a d m in is tra tio n  o r  th e  leg is la tu re .

•  R e s u lts  b a se d  d a ta  sh o w s  th a t im p a rtia l, w e ll- tra in e d  h e a r in g  o ff ic e r s  a c tu a lly  
d e liv e r  h ig h e r  q u a lity , fa ir e r ,  a n d  m o r e  leg a lly  s u s ta in a b le  d e c is io n s  i f  th e y  a r e  
n o t  u n d e r  th e  w a tc h fu l  eye  o f  a  c o m m is s io n e r  o r  d irec to r .

A national expert counters the in-house expertise argument this wav.

Agency expertise may actually cause impairment in the adjudication process. Judge 
Edwin Felter includes the following remarks in his written presentation to the Colorado 
Bar. “E v e n  th o u g h  a  h e a r in g  o f f ic e r  m a y  e x h ib it  a n  a tt itu d e  co m p le te ly  in d e p e n d e n t  

f r o m  th e  a g e n c y  a n d  its  s ta ff ,  p h y s ic a l  lo ca tio n  a n d  c o n tin u o u s  re la tio n sh ip s  w ith  o n ly  
th e  p e r s o n n e l  o f  th e  e m p lo y in g  a g e n c y  m a y  b ia s  h is  a n a ly tic a l ca p a c itie s , o r  th e y  m a y  
c o n tr ib u te  to  a n  in c lin a tio n  to n a rro w  h is  p e rsp e c tiv e s  to  o n ly  th o se  so c ia l p r o b le m s  
a n d  re g u la to r y  o b jec tive s  s o u g h t  by th is  o n e  a g e n c y ."

A nother com m entator considers “th e  u n a v o id a b le  a p p e a ra n c e s  o f  b ia s ” when a hearing 
officer, attached to an agency, presides in litigation by that agency against a private party.

Mr. Felter goes on to say that “there are two com peting concepts in adm inistrative law. 
One is the concept that adjudicators should be separate from the regulatory agencies they 
serve. The second is what the author calls adm inistrative law. The proponents o f the latter 
concept maintain that adjudicators by the agency are a necessary part o f statutory 
m andated policy formulation, in contrast, the opponents of agency law hold that the best 
approach to policy formulation is the adoption o f rules and regulations by the agency.”

One proponent of Central Panels states that, “th e  vast m a jo r ity  o f  h e a r in g s  n o w  c o n s is t  
o f  la rg e  n u m b e r s  o f f a i r l y  fu n g ib le  ca se s  w h ich  in v o lv e  p r iv a te  r ig h ts  r a th e r  th a n  
p r o c e e d in g s  in  w h ich  th e  a g e n c y  h a s  a  m a jo r  s ta k e  in  a p o lic y  m a k in g  issu e .
A n t iq u a te d  id e a s  th a t  f o r  d ec a d es  h a v e  c o n tro lle d  a d m in is tra tiv e  p r a c tic e  a n d  
p r o c e d u r e  m u s t  g iv e  w ay to  a  m o r e  p ra c tic a l a n d  e c o n o m ic  s y s te m  i f  th e  p u b l ic  a n d  
C o n g re ss  a re  to  c o n tin u e  to  a cc ep t th is  m e a n s  o f  d isp u te  r e s o lu t io n .”

The In-house (agency) Expertise Issue.
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V .  O p t i o n s  t o  C o n s i d e r

The following options are provided for legislators and administration officials as they 
consider how best to improve A laska’s administrative hearing functions.

If a consensus can be reached on the good government principle of fair, efficient, timely, 
cost effective hearings that achieve the highest possible due process standards, then the 
only question remaining is how to do so in a responsible and affordable manner.

Reform through Central Panel

The following primary issues in Central Panel reform are location of hearing 
officers, their qualifications, standards and duties within the central office, panel 
reporting requirements, and training of hearing officers.

Location

The degree of separation from agencies can vary but the goals for such separations are 
consistent.

Hearing officers should not have cx-parte contact with agency people. Physically 
removing them to a central office avoids the easy temptation through the normal 
fraternization that occurs in office settings. To physically relocate is not absolutely 
necessary if cost becomes too large a consideration and other acceptable mitigation 
measures can be taken.

Qualifications

S ':’ ) 'a id s  o I conduct, qualifications, and standards o f performance for hearing officers 
can all be established by the legislature.

Duties

Belter guidelines for hearing functions, including efficiency and atmosphere, can also be 
established by the legislature. Providing hearings in a timely manner, avoiding endless 
cycles o f remanding decisions within agencies, and carrying out duties in a judicial 
setting can also be established by the legislature.
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Standards

Establishing fair and balanced hearing rules and procedures can be accomplished through 
legislative action, as can other avenues of relief if the hearing process has not performed 
in a timely and responsible manner.

V I .  T h r e e  M a i n  F o c a l  P o i n t s  o f  I n t e r e s t

1. Public.
Delivery to the citizen o f the most efficient, fair, professional, due process hearings 
possible.

2. Business.
The ability to help establish a more secure and inviting business clim ate through 
consistent, efficient, and fair hearings.

3. Government.
The upfront costs o f relocation o f hearing officers and functions are real.
Less costly, time consuming, better prepared and defensible hearing dockets should offset
these.

V I I .  M e c h a n i c s

To Establish Professional Hearing Offices

1. Ethical conduct. Judicial Cannon should be applied to the hearing officer 
function.

2. Mission statements. The legislative branch of government should establish high 
expectations.

3. Oversight. The legislature should establish a person to be responsible 
for hearing officer oversight.

4. Training. The legislature should establish training requirem ents as 
well as cross training.
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To Provide Facilitation and Accountability

1. Central location. The legislature shall establish where hearing office 
functions occur and centralize them to whatever extent 
affordable.

2. Judicial atmosphere. Some states require hearing officers to robe and conduct 
their hearings in a judicial setting.

3. Reporting. The legislature can require the type of budgeting and 
reporting they deem best as well as performance 
evaluations and regular audits.

V I I I .  V a r i o u s  S o l u t i o n s  F o r  C o n s i d e r a t i o n

The following options are arranged to provide policy makers the ability to weigh 
major considerations, both real and political, into their decision process. They are 
obviously open for alteration and exist to stimulate further discussion and ideas.

P l a n  A  J u s t  c h a n g e  t h e  r u l e s

1. Current hearing officers would basically remain in place and in their present locations 
at their same pay range.

2. New guidelines would be established by the legislature.

3. New budgeting procedures would be established for a more consolidated budget 
increment.

4. The legislature would place someone in an oversight position over all hearing officers 
that would be responsible for reporting to the legislature.
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5. Annual perform ance reports would be required-including public surveys of how the 
hearing process is working.

6. Protections would be provided as an insulating factor to eliminate retribution fears 
from the agency they are operating in.

7. Establish basic professional standards for hearing officers including cross training and 
on going educational requirements. Allow a transition time for present hearing officers to 
gain that level of excellence.

Positive:

a) Favorable public approval

b) Least upsetting to agencies

c) Least costly overall.

Negative:

a) Results will happen slowly.

b) Most vulnerable to internal bureaucratic resistance.

c) Most dependent on pro-active (cooperative) administration.

P l a n  B  C r e a t e  a n  a f f o r d a b l e  m o d e l  w i t h  s e l e c t  o f f i c e r s

1. Establish model system on a small scale

2. Determine what functions and hearing officers would be put into a central location.

3. As the new model succeeds, add in other hearing officers and functions as budgets 
allow.

4. Use the new model as an oversight office and a training facility for all hearing officers 
as well as a clearinghouse for adjudication cases that are not being handled well in the 
non-central locations.

Positive:

a) Very few displacements of employees.
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b). Creation o f an affordable model to demonstrate success.

c). A new standard o f expertise and autonomy for other hearing officers to work toward. 

Negative:

a) Some upfront costs o f moving and office set up.

b) Only a partial solution.

c) Susceptible to adm inistrative pressure if not carefully protected by the legislature. 

Plan C A Select Central Panel

1. Create a new central panel model and include all hearing office functions except those 
determined by the legislature to leave in place as is for the time being. Reasons for 
allowing an opt out provision would be established by the legislature and could include 
such items as cost, efficiency, or satisfaction with how the hearing officers are 
performing.

* N e w  m o d e l  w ill be  c o m p le te  w ith  a l l  th e  tr a in in g  a n d  s ta n d a r d s  in  p la c e  in c lu d in g  
p r o fe s s io n a l  q u a lific a tio n s .

Positive:

a) Faster results.

b) Higher public satisfaction through better service.

c) Less risk to agencies and less contested cases to the court system.

Negative:

a) More resistance from bureaucrats

b) H igher cost

c) More complex and therefore more difficult to adm inister and set up.
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P l a n  D A l l  h e a r i n g  o f f i c e r s  a n d  f u n c t i o n s  i n c l u d e d  w i t h

a l l  s t a n d a r d s  i n  p l a c e

1. Create the new model with an administrator, training requirements, professional 
qualifications, oversight, budget process, audit requirements, and performance 
requirements.

Positive:

a) Highest public approval

b) Fastest results in all sectors.

c) The least likely to be undone by non-supportive administrations.

d) greatest savings down-line

Negative:

a) Highest upfront costs

b) Most legislatively complex.

c) Most threatening to bureaucracy.

P l a n  E  A m e n d  t h e  S t a t e  C o n s t i t u t i o n

1. Define the issue and put it before voters for approval as an amendment to our state 
constitution.

2. Constitutional approach would not require dealing with the details until the public 
approved the reform through the voting process.

3. An example of constitutional language could be, “A d m in is tra tiv e  h e a rin g  fu n c tio n s 
s h a ll be separate  a n d  independen t fro m  a ll agencies o f  g o v e rn m e n t.”

Positive:



a) Governor’s signature not required.

b) Public ultimately affirms issue.

c) No specific costs or mandates on how to work out the details.

4. Likely to stimulate voters.

Negative:

a) Subject to campaign distortion.

b) Subject to unrealistic cost projections.

c) Results will take longer.

P l a n  F  R e q u e s t  t h e  A d m i n i s t r a t i o n  t o  u n d e r t a k e  t h e

r e f o r m

1. Give the new administration the option of coming up with a plan to accomplish the 
objectives of central panels.

Positive:

a) Demonstrates a high degree of trust and confidence in the administration.

b) Relieves the legislature of being directly involved in the details.

c) Allows the administration to accomplish a good government goal.

Negative:

a) Absent legislative initiative. Central Panels will have to be of the highest priority to 
overcome the internal resistance to the concept.

b) The task might become needlessly bogged down and many legislators would then be 
reluctant to push the Governor.
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V I I .  S t a f f  R e c o m m e n d a t i o n s

A fte r  seve ra l years o f  research  a n d  assessing th e  dynam ics in vo lv e d  in  im p le m e n tin g 
C e n tra l P anels, a fe w  key suggestions a re  re s p e c tfu lly  o ffe re d .

Cooperation and common goals

To achieve the least costly and best system of Central Panels, the Administration must be 
thoroughly involved and willing to stay focused on the broad based common goal of 
achieving the best possible hearing office function in Alaska. To enlist such support, the 
Legislature must be well informed and willing to share their support for reform with the 
Administration emphasizing a cooperative effort. This will necessitate a thorough 
presentation of a plan from concept to implementation as performed in other states and 
municipal governments.

Build public support through a bi-partisan good government approach

Central Panels are supported nationally without political boundaries. Liberals and 
conservatives support the formation of Central Panels albeit occasionally for slightly 
different reasons. The well-established facts are that fair, due process-oriented hearings, 
serve all sectors o f society and commerce very well. In addition they restore faith in 
government and make life easier for Commissioners and those who need to concentrate 
their day-to-day efforts on purely administrative duties. Once the effectiveness and 
efficiencies of Central Panels are in place, in-house adjudication is a burden most agency 
officials are happy to have off their plate.

Reduce costs and errors through expertise

There is so much enthusiasm and interest in reforming Administrative Law and the 
adjudication on a national basis that many experts in the field are offering their assistance 
to government entities embarking on the reform. With each new state bringing about this 
reform, improved models are being offered and efficiencies of legislation and application 
improve. Alaska needs to avail itself to this expertise.
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X .  P r i m a r y  N a t i o n a l  a n d  S t a t e  C o n t a c t s

National

Judge Edwin Feiter 
Senior Administrative law Judge 
Colorado Division of Administrative Hearings 
303-764-1417.1 ed.felter@state.co.us

Mr. John Hardwicke 
Retired Chief Administrative Law Judge 
Maryland Division of Independent Hearings 
410-457-4224 ihardwicke@aol.com

Mr. Bob Boerner /  National Conference of State Legislators 
Denver, Colorado
303-764-1417 boh.hoener@ncsl.orii

Mr. Thomas Dewberry / Chief ALJ / Maryland Office of Administrative Hearings
Hunt Valley, Maryland
410-229-4105

Alaska

Mr. Ed Hein
Independent Hearing Officer 
National Marine Fisheries / Juneau
Board o f Directors / Alaska Association of Administrative Law Judges 
907-586-7261 ed.hei n @ noaa.gov

Dave Stancliff / Administrative Regulation Review Committee (ARRC) Staff 
Room 429 State Capitol
907-465-3444 davc_staneli lT@lcgi.v stale, ak. us
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You asked for an update of information presented in previous Legislative Research reports on the 
administrative adjudication process in the various executive branch agencies in Alaska. 
Specifically, you wished to know the number, the workloads, and the salary ranges of hearing 
officers, hearing examiners, and all other persons serving in that or a similar capacity, whether 
classified or exempt, on a fulltime, part time, or contractual basis. You wished to know the 
qualifications for the hearing officer positions and the other responsibilities and duties of the 
individuals who hold those positions. You also asked for information on the amount of time 
required for the administrative hearing process, the percentage of cases in which the State 
prevails, the percentage of hearings conducted by "in-house" staff, and the percentage of cases 
heard by contract hearing officers.

As in previous reports, we contacted the various state departments for this information. 
According to the responses, the following eight departments employ hearing officers on a regular 
basis: Administration, Community and Economic Development, Fish and Game, Health and 
Social Services, Labor and Workforce Development, Natural Resources, Revenue, 
Transportation and Public Facilities.

The Office of the Governor, other departments, and the Alaska Court and University Systems do 
not employ hearing officers although they may access hearing officers from the Department of 
Administration (DOA) for procurement or contract matters, or the Department of Labor and 
Workforce Development (DOLWD) for labor relations issues. Some departments note that they 
contract for hearing officer services for various agency-related purposes. For example, the 
Violent Crimes Compensation Board (Department of Public Safety) contracts with experienced 
outside attorneys when claimants disagree with the board's decisions; and the University 
contracts for procurement related claims and employment grievances. Although the Alaska State 
Commission on Human Rights (ASCHR) in the Office of the Governor investigates civil rights 
violations (which are not, technically, administrative hearings or appeals), the commission 
contracts with outside examiners for all such investigations.1

’ Until FY 2001, the Commission employed a full time hearing officer. According to Steve Koteff, chief of 
enforcement, ASCHR, contract costs during FY 02 were S24.302 for work on 16 active cases, 3 of which went to a full 
hearing— a 62 percent savings over the cost of employing an in-house hearing officer for a comparable workload.

S um m a ry
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G o v e r n i n g  S t a t u t e s  a n d  t h e  A d m in is t r a t iv e  P r o c e d u r e  A c t

We note that most administrative hearings— with the exception of occupational licensing, Medicaid, and 
unfair labor practice appeals— are conducted under statutes and regulations specific to the issue.

Adjudicative procedures under the Administrative Procedure Act (APA) are formal, adversarial, and 
expensive— much more so than in most administrative disputes. Generally, appeals governed by the 
APA involve complex issues surrounding an agency's decision to take away an important vested right 
such as an individual's livelihood— for example, a doctor's right to practice medicine. Because the 
process is akin to a criminal prosecution in court, it is designed to ensure the maximum procedural 
protections for all parties. As such, parties are usually represented by attorneys; parties who are not 
represented are at a much greater disadvantage in an APA proceeding than they would be in most 
non-APA adjudications.2

Table 1 lists the department and division or program, the positions responsible for agency hearings, the 
types and number of hearings conducted, the percent of hearings conducted by outside hearing 
officers, and the average length of time for the hearing process for each of these departments. Tables 
with additional detail on the various positions and on the hearings conducted by each department 
follow. We note that direct comparisons among positions are problematic because of the disparate 
nature of cases and the varying levels of hearing officer responsibility. Some hearing officers address 
very specific and limited topics while others must address a broad spectrum of issues and legal 
procedure. It should be noted, however, that limited focus does not necessarily reflect a lack of 
complexity in cases or an absence of the need for deep knowledge of a subject area, including relevant 
case law. In addition to differences in the complexity among types of cases, agencies account for 
decisions in different ways; for example, the Regulatory Commission of Alaska categorizes decisions 
as substantive or procedural, while others address only final case dispositions, and some may account 
for all decisions equally.

} Mark Handley, Senior Revenue Hearing Examiner. Mr. Handley can be reached at (907) 465-3752. We include as 
Attachment A, a memorandum from Mr. Handley regarding the APA and its relation to Department of Revenue appeals.
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T a b l e  I: H e a r i n g s  C o n d u c t e d  b y  S t a t e  A g e n c i e s

D iv is ion /
P ro g ra m

P o s it io n s  
R e s p o n s ib le  fo r  

H ea rin g s
T yp es  o f  H ea rin g s

N um be r o f  
H ea rin g s  p e r 

Y e a r

P e rc e n t 
H an d le d  by 
C on tra c t 
H ea ring  
O ffic e rs

A ve rag e  L eng th  o f  T im e 
R eq u ire d

D e p a r tm e n t  o f  A d m in is t r a t io n

Administrative Law 
Judge

Tax appeals from Dept, o 
Revenue; appeals 
referred from other 

agencies.

All hearings 
are handled by 
OTA staff.

Tax appeals, no hearing-4 
months; with hearing-12-18 
months. Procurement & other 
DOA appeals-3 months. 

Other appeals vary widely by 
type, with the most complex 
averaging about 1 year.

Office of Tax 
Appeals

Hearing Officer

Procurement & contract 
appeals for all 

departments except DOT; 
longevity bonus, ethics & 
personnel board appeals; 
appeals referred by other 

agencies.

7 tax appeals 
and 30 non-tax 

appeals

Division of 
Motor Vehicles

Driver Improvement 
Specialists

Licensing S registration 
disputes, blood alcohol 
content, minor consuming 

or in possession, 
mandatory insurance, 
ownership disputes. & 

vehicle impoundment (for 
State Troopers).

Approximately 
90 hearings per 

week

All hearings 
are handled by 
DMV staff.

45 to 60 days.

D e p a r tm e n t  o f  C o m m u n i t y  & E c o n o m ic  D e v e lo p m e n t

Regulatory 
Commission of 

Alaska
Hearing Examiners

Licensing appeals, rate 
appeals, consumer 

appeals, management 
investigations, service 

expansions, 
telecommunications 
agreement arbitrations

518 substantive 
& 28 procedural 
orders in 2002

10%
Tariff filings: within 45 days. 

Consumer or other complaints: 
up to a year. Rate 

modifications: a year or more.

Division of 
Occupational 
Licensing

Administrative 
Hearing Officer

Licensing appeals, 
professional practice & 
enforcement complaints.

61 cases opened 
in 2002

All hearings 
are handled by 
division staff.

Approximately 10 months.

D e p a r tm e n t  o f  F i s h  & G a m e

Commercial 
Fisheries Entry 
Commission

Commissioners. 
Hearing Officers, 
Paralegals

Limited entry permit 
applications, transfers, 
and revocations; 

temporary transfers and 
one-year use permits.

Approximately 
100 hearings per 

year

All hearings 
are handled by 
CFEC staff.

Approximately 19 months.
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Table 1, con tinued

D iv is io n /
P ro g ra m

P o s i t io n s  
R e s p o n s ib le  f o r  

H e a rin g s
T yp e s  o f  H e a r in g s

N u m b e r o f  
H e a r in g s  p e r  

Y e a r

P e rc e n t  
H a n d le d  b y  

C o n tra c t 
H ea rin g  
O f f ic e rs

A v e ra g e  L en g th  o f  T im e 
R e q u ire d

D e p a r tm e n t  o f  H e a lt h  & S o c i a l  S e r v i c e s

Division of 
Medical 

Assistance

Hearing Examiner
Medicaid rate appeals, 
Medicaid provider 
sanction appeals

4-8 hearings & 
50 scheduling or 

status 
conferences per 

year
All hearings 

are handled by

Approximately one year, 
providing the appellant has no 
appeals pending from prior rate 

years.

Public Assistance 
Program Officers

Public assistance benefits 
appeals, fraud appeals.

Approximately 
150 hearings per 

year

division staff.

Decisions must be issued 
within 90 days of appeal.

Cle p a r tm e n t  o f  L a b o r  & W o r k f o r c e  D e v e lo p m e n t

Alaska Labor 
Relations 
Agency

Hearing Examiner, 
Hearing Officer

Unfair labor practice, 
union certification, 
bargaining unit 

clarifications, strike 
classification, religious 
exemptions, contract 
enforcement, labor 
relations for Alaska 
Railroad Corp.

70-80 hearings 
per year.

All hearings 
are handled by 
division staff.

11 days in 2000; 
33 days in 2001; 
40 days in 2002.

Employment
Security
Division

Appeals Referees

Unemployment 
compensation claims & 
unemployment insurance 

tax appeals.

2,700-3,000 per 
year

All hearings 
are handled by 
division staff.

Within 30 days of the appeal 
filing date.

Workers' 
Compensa­
tion Division

Chief of 
Adjudications; 
Hearing Officers

Workers' compensation 
appeals.

Approximately 
600 cases/year 
settle before 

hearing; 250-350 
orders per year

All hearings 
are handled by 
division staff.

211 days.

Labor 
Standards & 
Safety Division

Hearing Officer

Appeals of OSH citations; 
Wage & Hour dispute of 
fact or law, debarment, 

and employment 
preference hearings.

13 OSH 
hearings per 

year; 2-3 dispute 
of fact cases per 

year.

All hearings 
are conducted 
by contract 

hearing officer

13 months for OSH appeals; 
1+ years for wage and hour 

appeals.

Vocational
Rehabilitation
Division

Disability Hearing 
Officer

Disability review with 
cessation of benefits.

42 in FFY 2002

All hearings 
are conducted 
by part-time 
hearing officer.

10 hours per review.
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Table 1, con tinued

D iv is io n /
P ro g ra m

P o s i t io n s  
R e s p o n s ib le  f o r  

H e a r in g s
T yp e s  o f  H ea rin g s

N u m b e r o f  
H e a r in g s  p e r  

Y e a r

P e rc e n t  
H an d le d  by  

C o n tra c t 
H ea rin g  
O f f ic e rs

A v e ra g e  L en g th  o f  T im e 
R eq u ire d

D e p a r tm e n t  o f  N a t u r a l  R e s o u r c e s
Division of 

Mining, Land & 
Water

Appeals Officer 
(Natural Resources 

Specialist III)

Land disposal or land use 
appeals

56 appeals per 
year

Hearings are 
handled by 
division staff.

6 months.

Forestry
Division Regional Foresters

Private, municipal, & trust 
land disposal & use 

appeals.

1 case in last 3 
years.

Hearings are 
handled by 
division staff.

63 hours.

D e p a r tm e n t o f  R e v e n u e

Office of the 
Commissioner

Revenue Hearing 
Examiners

Oil & gas property tax, 
child support, PFD, 
unclaimed property, & 
gaming appeals.

887 cases in 
2002

Division staff 
handle all but 
a very few 
cases: the 
OTA in 

Administration 
has taken a 
few oil & gas 
tax appeals.

PFD: 90 days; Child support: 
60 days; tax/gaming/ 

unclaimed property: 120 days; 
State Assessment Review 
Board: within 10 days.

D e p a r tm e n t  o f  T r a n s p o r t a t i o n  &  P u b l i c  F a c i l i t i e s

Office of the 
Commissioner

Chief Contracts 
Officer

Bid procedures and 
procurement & contract 

appeals.

Approximately 6 
per year. About 60%. 300 days.

N o te s : Table does not include Administrative Law Judges on contract with DCED for pipeline issues, wage and hour 
investigators (DOLWD), paralegals (other than CFEC) or paralegal assistants, or employees of the Department of Law. The 
table also does not include the activity of technical experts with DNR’s Division of Oil and Gas who serve as hearing officers 
in the various types of oil and gas appeals.

S o u r c e s : Departments of Administration, Community & Economic Development, Fish & Game, Health & Social Services. 
Labor & Workforce Development, Natural Resources, Revenue, and Transportation & Public Facilities..
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________ T ab le  2 : D epa rtm en t o f  A dm in is tra t io n , O ffic e  o f  Tax A pp ea ls
♦ Positions: Administrative Law Judge, range 26, fulltime, partially exempt; Hearing 

Officer, range 21, fulltime, classified.

♦ Qualifications— Law Degree and Experience: Both are attorneys licensed to 
practice in Alaska, although this is not a requirement for the hearing officer position. 
Incumbents have 6 and 5 years' experience respectively in these positions, plus prior 
experience in practicing law. The administrative law judge is appointed through the 
same process as other judges in Alaska, and is bound by the Code of Judicial 
Conduct.

♦ Types o f Cases: Tax appeals from the Department of Revenue (this is the formal 
hearing step for tax appeals), procurement and contract appeals (for all departments 
except the Department of Transportation & Public Facilities), Longevity Bonus 
appeals, ethics and personnel board appeals that by statute go to the DOA 
commissioner, and a variety of appeals by contract with other departments, including 
environmental permit appeals and insurance and occupational licensing appeals.

♦ Number o f Hearings: An average of 7 tax appeals and 30 non-tax appeals per year.

♦ Average Length o f Time Required: The average time for a tax appeal from filing to 
final order for the first six months of FY2003 was about four months for cases that 
were resolved by summary judgment or settlement. Generally, about 60 percent of 
cases are resolved without an evidentiary hearing. Tax cases that require an 
evidentiary hearing generally take 12 to 18 months. Procurement and other DOA 
appeals take an average of three months. About 50 percent of procurement appeals 
are resolved based on the hearing officer’s review of the file, and take about two 
months. About 20 percent require an evidentiary hearing, and take approximately six 
months. Finally, about 20 percent of the procurement cases settle, averaging five 
months. Average time for the other appeals varies widely depending on the type of 
case with the most complex appeals, like multi-party environmental permit cases, 
averaging about a year.

♦ Prevailing Party: There is no prevailing party in cases that settle, which is the 
outcome in about one-third of cases. The State prevails in approximately 90 percent 
of procurement appeals that are resolved without a hearing, and in about 65 percent 
of cases that require an evidentiary hearing. In other instances, the State generally 
prevails in roughly 60 percent of the cases.

4 Contract or "In-house" Hearing Officers: The administrative law judge and hearing 
officer in OTA handle all cases.

4 Other Duties: Administrative law judge—10-15 percent of time is spent on 
supervisory responsibilities (position is equivalent to a division director). Hearing 
officer— about 15 percent of time is spent assisting the commissioner's office or other 
divisions in tracking and addressing legislation and helping with procurement training.
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Table 2, con tinued

♦ Agency Representation: The administrative law judge does not represent any 
agency but is independent. The hearing officer represents the commissioner of 
Administration in most appeals. Agencies are represented by appropriate division 
staff and/or assistant attorneys general.

♦ Decisions and Review: The administrative law judge's decision on tax appeals is 
final. The hearing officer’s decision is final only on contract claims. On most other 
administrative appeals, a recommendation is made to the commissioner. All 
decisions may be appealed to the Superior Court.

♦ Written Decisions & Public Information: The administrative law judge is required 
to issue written decisions on tax appeals (AS 43.05.400-499). The record on tax 
appeals is confidential until the judge's decision becomes final— parties have 60 days 
to appeal to have a protective order applied to any of the case record. Once the 
decision is final, it is posted on the office’s web site and copies are sent to libraries. 
The hearing officer issues written decisions on all appeals. Hearing officer decisions 
are public information, and are posted to the office's web site. Hard copies of 
decisions may be obtained by contacting the office.

♦ Governing Statutes and/or Regulations: Tax appeals are governed by AS
43.05.400-499. Contract claims are covered by AS 44.77. The State Procurement 
Code and Longevity Bonus statutes govern procurement and Longevity Bonus 
appeals.

Sources: Shelley Higgins, Administrative Law Judge, (907) 465-5641; Andrew 
Hemenway, Hearing Officer, (907) 465-2252.
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T ab le  3 : D ep a rtm en t o f  A dm in is tra tion , D iv is ion  o f  M o to r V eh ic le s  (DMV)
♦ Positions: Three Driver Improvement Specialists, range 16. All are fulltime,

classified employees.

♦ Qualifications—Law Degree and Experience: Law degrees are not required, and
incumbents are not attorneys. On the job training includes courses on fair hearings,
appeals, and managing high volume caseloads at the National Judicial College in 
Reno, Nevada, as well as six months' training on DWI case law prior to conducting 
hearings. One incumbent has approximately 13 years’ experience; the other two 
each have 1 year's experience.

♦ Types o f Cases Appeals concern suspensions, revocations, cancellations,
limitations, restrictions, or denial of licenses, registrations, titles, permits, or 
privileges; also, vehicle impoundment (for State Troopers).

♦ Number o f Hearings: Each hearing officer conducts almost 30 hearings per week.

♦ Average Length o f Time Required: 45-60 days (approximately 70 percent of 
hearings take 45 days; approximately 30 percent take 60-90 days).

♦ Prevailing Party: The state prevails in approximately 75 percent of the cases.

♦ Contract o r "In-house”  Hearing Officers: All hearings are conducted by DMV staff.

♦ Other Duties: Certify driving instructors; approve curriculum, license, and oversee 
driver education programs; approve limited licenses for work purposes; conduct 
driver improvement interviews with habitual offenders of traffic laws; conduct youth 
outreach in schools, as time allows.

♦ Agency Representation at Hearings: The agency is not represented at hearings.

♦ Decisions and Review: The Manager of Driver Licensing supervises the hearing 
officers. Decisions are final and may be appealed directly to Superior Court.

♦ Written Decisions and Public Information: Hearings may be conducted 
telephonically or in person and are recorded; decisions are verbal unless the case is 
particu'arly complicated; taped recordings are available to the driver and their 
representative from the division, for a fee.

♦ Governing Statutes and/or Regulations: Administrative review of DMV issues are 
covered generally at AS 28.05.141 (hearings and appeals) and more specifically at 
various sections of the title; e.g., AS 28.15.165-166 (license revocations resulting 
from chemical sobriety tests) and AS 28.15.183-184 (revocations of minors' 
licenses).

Source: Kerry Hennings, Manager, Driver Licensing, (907) 269-3770.

Legislative Research Report 0 3 .1 1 7
Administrative Adjudication in Alaska

March2 6,2 0 0 3—  Page 9



T ab le  4 : D epa rtm en t o f  C om m un ity  and  E c on om ic  D eve lo pm en t, 
____________________ R eg u la to ry  C om m iss io n  o f  A la sk a  (RCA )______________
♦ Positions: Two Hearing Examiners, range 24, fulltime, partially exempt employees, 

Two Administrative Law Judges, on contract for pipeline issues. Contract ALJs serve 
20-100 hours a month depending on caseload.

♦ Qualifications—Law Degree and Experience: Hearing Examiner positions: a law 
degree is required and both Hearing Examiners are licensed attorneys. One has 
approximately 20 years' experience in this and similar positions, and more than 15 
years’ experience teaching administrative law at the National Judicial College in 
Reno, Nevada. The other served as a district court judge for over 3 years and in 
private and public practice for over 10 years. Administrative Law Judge positions: 
The contracts for both pipeline ALJs require experience in pipeline ratemaking 
litigation.

♦ Types o f Cases: Acquisition or transfer of certification, tariff and rate modifications, 
investigation into rate design, investigation into management practices, applications 
for service expansion, consumer appeals, arbitration of telecommunications 
interconnection agreements.

♦ Number o f Hearings: In FY01, the commission issued 741 substantive orders and 
33 procedural orders, for a total of 774. In FY02, the commission issued 518 
substantive and 28 procedural orders, for a total of 546.

♦ Average Length o f Time Required: Tariff filings must be approved, rejected, or 
suspended within 45 days. Under 3 AAC 48.105, decisions on petitions for 
reconsideration must be issued within 30 days. Other deadlines are governed by AS 
42.05.175.

♦ Prevailing Party: Generally, the State is not a party to utility proceedings. The State 
sometimes appears in pipeline cases to represent its interests as a shipper.

♦ Contract o r "In-house”  Hearing Officers: Almost all Commission hearings are 
handled “in house." The only exception is that arbitration proceedings between 
telecommunications carriers are referred out if the Commission does not have the 
resources to complete them within statutory timelines.

♦ Other Duties: Conduct research for the commissioners. Preside over informal 
conferences, prehearing conferences, and discovery conferences. Draft decisions 
for commissioners. Attend adjudicatory meetings and other meetings, as requested.

♦ Agency Representation at Hearings: A representative of the agency’s Public 
Advocacy Section attends hearings if designated as a party by the chair.

Legislative Research Report0 3 .1 1 7
Administrative Adjudication in Alaska

March2 6.2 0 0 3— Page 10



Table 4, con tinued

♦ Decisions and Review: The Commission, or a panel of three Commissioners, 
issues written decisions that are served on all parties of record. A party may file a 
petition for reconsideration that will be reviewed by all five commissioners. A party 
may file an appeal directly with the Superior Court or may file an appeal from an 
order on reconsideration.

♦ Written Decisions and Public Information: The Commission issues written 
decisions. All proceedings are subject to the Open Meetings Act. The Commission's 
records are subject to the Public Records Act.

♦ Governing Statutes and/or Regulations: AS 42.04— Regulatory Commission of 
Alaska. AS4.05— Alaska Public Utilities Regulatory Act. AS 2.06— Pipeline Act. The 
RCA is not subject to the APA (AS 42.05.161). According to AS 42.05.151(b), the 
legislature required the Commission to adopt regulations governing practice and 
procedure. The Commission adopted those regulations in 3 AAC 48.010 to 3 AAC 
48.188.

Source: Patricia Clark, Hearing Examiner, (907) 276-6222.
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T a b l e  5 :  D e p a r t m e n t  o f  C o m m u n i t y  a n d  E c o n o m i c  D e v e l o p m e n t ,

____________________ D i v i s i o n  o f  O c c u p a t i o n a l  L i c e n s i n g ____________________

♦ Position: Administrative Hearing Officer, range 24, fulltime, partially exempt
employee.

♦ Qualifications—Law Degree and Experience: The position requires a law degree, 
and incumbent is a licensed attorney with approximately 6 years’ experience in the 
position.

♦ Types o f Cases: All professional licensing in AS 08 except for attorneys. Also, 
tobacco enforcement cases since 2001 (18 current tobacco cases).

♦ Number o f Hearings: Cases may be complex and take several months overall; 
hearings generally last from 1-2 days, but they may take 2-3 weeks. Cases may be 
very detailed, often requiring written orders on numerous motions, and resulting in 
20-40 page decisions particularly for revocations of health care providers and real 
estate surety funds. During 2002, 61 cases were opened. Over the course of the 
last year, the hearing officer has averaged about 70 cases open at any given time; 
the majority of those are active, and the remainder are active cases on appeal to the 
court system, cases that are temporarily inactive due to stays (e.g., for bankruptcy 
proceedings), and cases on remand to the originating board or commission.

♦ Average Length o f Time Required: Approximately 10 months.

♦ Prevailing Party: The State prevails in approximately 80 percent of disciplinary 
cases, and about 90 percent of licensing cases. (In cases such as real estate surety 
fund complaints, the state is not a party— these are essentially a small claims action 
between private parties, i.e., claimants v. realtors. Recovery for the claimant is 
recommended approximately 70 percent of the time.)

♦ Contract or "In-house" Hearing Officers: The division's hearing officer handles all 
cases.

♦ Other Duties: Hearings for other agencies as assigned (for example, discipline of 
Certified Nurse Aides by the Division of Medical Assistance). Hearing Officer 
provides orientation and training to new board and commission members on matters 
such as the appeal procedure, due process, and their role in the proceedings. In 
approximately 50 percent of cases, boards and commissions call the hearing officer 
into executive session at their next regularly scheduled meeting in order to discuss 
the decision that has been proposed and get advice as to their options in relation to 
it. Summary suspensions often have expedited consideration by the board. Hearing 
Officer Unit is responsible for preparing the official record on appeal to the Superior 
Court.

♦ Agency Representation at Hearings: Although an assistant attorney general
provides advice on general matters to boards and commissions, once a complaint 
has been filed the attorney becomes strictly an advocate for the Division of 
Occupational Licensing and represents the Division at hearings.
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Table 5, continued

♦ Decisions and Review: The Hearing Officer drafts and signs a proposed decision. 
The commissioner and the appropriate board or commission receive a copy of the 
signed draft for review. The individual board or commission accepts, rejects, or 
modifies the proposed decision in accordance with the APA. Final decisions are 
written and include findings of fact and conclusions of law. A party may petition for 
reconsideration and/or appeal to the Superior Court.

♦ Written Decisions and Public Information: Copies of proposed decisions are sent 
by certified mail to parties, attorneys, and other individuals as required by the APA.

♦ Governing ste ic ies and/or Regulations: Administrative Procedures Act, AS 
44.62.330-630

S o u rce : David Stebing, Administrative Hearing Officer, (907) 269-8170.
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♦ Positions: Three Commissioners, range 26C; Adjudications Project Leader, range 
23; Hearing Officer III, range 23; two Hearing Officer !ls, range 22; Managing 
Paralegal, range 18; Paralegal, range 15. Commissioners are appointed by the 
Governor, and the salary is set in statute.

♦ Qualifications— Law Degree and Experience: All hearing officers are required to 
have a law degree and two years of hearing officer or advocacy experience. 
Although not required, all current hearing officers are licensed to practice law in 
Alaska. The years of experience for the incumbents in the hearing officer positions 
range from 10 years to 22 years.

♦ Types o f Cases: Hearing Officers handle permit transfers, limited entry permit 
appeals (often based on hardship and illness claims), and permit revocations. 
Paralegals handle temporary transfers, and one-year use permit appeals— often 
these hearings are conducted by telephone.

♦ Number o f Hearings: Approximately 100 cases per year— several hundred cases 
per year in years when a fishery is limited.

♦ Average Length o f Time Required: Approximately 19 months. A final decision 
takes approximately two weeks to write, from the time an applicant has fully 
presented the individual's claims. Cases are factually and legally complex. When 
cases are appealed to the courts, the process takes at least three years. Reversals 
of CFEC decisions by the court may be applied retroactively, requiring the 
commission to reopen previously closed fisheries, review previous applications, and 
accept new applications. Therefore, the CFEC must exercise extraordinary care in 
crafting decisions.

♦ Prevailing Party: The State does not really "win" or "lose" these cases. In most 
cases, appellants already have the benefits they are seeking to retain— applicants 
are either given permanent rights to fish, or denied permanent rights. Over the past 
ten years, the commission has decided for applicants in approximately 50 percent of 
the cases.

♦ Contract o r "In-house" Hearing Officers: Commission hearing officers handle all 
cases.

♦ Other Duties: The Adjudications Project Leader has administrative responsibilities, 
tracks cases, and recalculates permit rankings within a particular fishery as cases are 
decided— requires approximately 20-30 percent of time.
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Table 6, continued

♦ Agency Representation: Generally the agency is not represented, unless a case is 
particularly complex, or involves charges of fraud. Then one of the other hearing 
officers is assigned to represent the agency.

♦ Decisions and Review: Commissioners are required to review all hearing officer 
decisions. Commission decisions may be appealed to the Superior Court.

♦ Written Decisions and Public Information: Written decisions are issued on all 
cases, even for denials of hearings. Decisions are public information, and are sent to 
law libraries and to Westlaw. Summaries of decisions are posted on the CFEC 
website. Copies may also be obtained from the CFEC office.

♦ Governing Statutes and/or Regulations: The Commercial Fisheries Entry
Commission and its procedures are governed by AS 16.43 and 20 AAC 05.1800. 
The CFEC is exempt from the Administrative Procedures Act.

S o u rc e : Frank Glass, Adjudications Project Leader, (907) 790-6926.

Legislative Research Report 0 3 .1 1 7
Administrative Adjudication in Alaska

March2 6.2 0 0 3— Page 15



T ab le  7 : D epa rtm en t o f  H ea lth  & S o c ia l S e rv ic e s , 
__________________________D iv is ion  o f  M ed ica l A ss is ta n c e _________________________
The hearings unit in the Division of Medical Assistance reports directly to the Deputy 
Commissioner of the Department of Health & Social Services._______________________________

♦ Positions: One Hearing Examiner, classified, range 24; two Public Assistance 
Program Officers, fulltime, classified, range 21.

♦ Qualifications - Law Degree and Experience: Hearing examiners must be
attorneys licensed to practice in Alaska. The fulltime hearing examiner has held this
position for less than a year but has over 10 years’ legal experience. Public 
Assistance Program Officers are not required to have legal training; incumbents each 
had over 15 years’ experience with the Division of Public Assistance before assuming 
these positions.

♦ Types o f Cases: Hearing Examiner—  Medicaid rate appeals; occasional appeals of
sanctions for program violations by Medicaid providers. Public Assistance Program 
Officers— appeals from recipients who are denied welfare benefits or have had 
benefits reduced or modified; welfare fraud hearings. These hearings are appeals 
from either the Division of Public Assistance or the Division of Medical Assistance.

♦ Number o f Hearings: Hearing Examiner holds approximately 4-8 Medicaid rate 
hearings and 50 scheduling or status conferences per year. These are extremely 
complex hearings, with thousands of pages of evidence, perhaps as many as 20 
different issues involved, a variety of expert witnesses, and requiring substantial 
preparation. Decisions •-..one run 50-75 pages. The Public Assistance Program 
Officers hear over 100 c. ses a year from the Division of Public Assistance and over
50 from the Division of Medical Assistance.

«

♦ Average Length o f Time Required: Medicaid rate hearings: Approximately one 
year, providing the appellant has no other pending appeals. Earlier appeals must be 
resolved first, so similar issues can be decided and applied to later appeals. Public 
Assistance and Medical Assistance appeals: Regulations require that the division 
notify appellants of the hearing date within 10 days of receiving an appeal. A 
decision must be issued within 90 days of the appeal.

♦ Prevailing Party: Medicaid rate cases usually do not have a clear prevailing party—  
the State prevails on some issues, and the facility on others. Some issues may be 
split between the parties' positions. Public Assistance and Medical Assistance 
appeals clearly have a prevailing party with either the State or the claimant prevailing.

♦ Contract o r "It. ■house" Hearing Officers: Division hearing officers handle all 
hearings.
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Table 7, con tinued

♦ Other Duties: The full time hearing examiner supervises the hearings unit, is 
sometimes asked to assist with special projects or hearings, or is consulted on the 
development of regulations— approximately 10-20 percent of time.

♦ Agency Representation: Medicaid rate appeals: The agency is represented by a 
Division of Medical Assistance hearing representative (Medical Assistance 
Administrator) or attorney. Public Assistance and Medical Assistance appeals: The 
Division of Public Assistance assigns a fair hearing representative.

♦ Decisions and Review: Medicaid rate appeals: The hearing examiner makes a 
recommendation to the commissioner, who issues the final decision. Public 
Assistance and Medical Assistance appeals: Decisions are final, but may be 
appealed to the division director. All final decisions may be appealed to the Superior 
Court.

♦ Written Decisions and Public Information: Written decisions are prepared on all 
cases. Medicaid decisions are public information— copies may be obtained by calling 
the office. Portions of the public assistance and medical assistance decisions are 
confidential.

♦ Governing Statutes and/or Regulati ns: Medicaid rate appeals: Administrative 
Procedure Act. Public Assistance and Medical Assistance appeals: "fair hearing 
regulations" in 7 AAC 49.010.

Source: Martha Beckwith, Administrator/Hearing Examiner, (907) 562-0631.
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T a b l e  8 :  D e p a r t m e n t  o f  L a b o r ,  A l a s k a  L a b o r  R e l a t i o n s  A g e n c y

♦ Positions: One Hearing Examiner/Administrator, range 24, and one Hearing 
Officer/Investigator, range 21. Both are fulltime, classified, excluded employees. 
These positions are excluded because the incumbents conduct investigations and 
hearings of public employees who belong to labor organizations. Union membership 
by the positions would create the appearance of a conflict.

♦ Qualifications—Law Degree and Experience: The hearing examiner must have a 
law degree and be admitted to practice law. The incumbent is a licensed attorney 
with approximately 13 years' experience as a hearing officer/examiner, 5 of them in 
the present position. A law degree is not required for the hearing officer position, and 
the incumbent is not a lawyer but has approximately 12 years' experience in the 
position.

♦ Types o f Cases: Unfair labor practice charges, bargaining unit clarifications,
religious exemption claims, bargaining representative certification and
decertifications, strike classification determinations, contract enforcement, labor 
relations issues for the Alaska Railroad Corporation.

♦ Number o f Hearings: Because the agency emphasizes informal resolution of
disputes, most cases are resolved informally or settled prior to final hearings. The
effort expended to reach such resolution is reflected, but not explained, in the 
numbers of final decisions and orders issued. The agency does not count orders 
written on pre-hearing issues, such as motions for discovery, contempt, or 
continuances among the number of final decisions. During 2000, of 78 cases, the 
agency issued 5 final decisions; during 2001, of 70 cases, the agency issued 5 final 
decisions; and during 2002, of 79 cases, the agency issued 2 decisions.

<> Average Length o f Time Required: In 2000, the average case was 11 days; in
2001, 33 days; in 2002, the average case was 40 days.

♦ Prevailing Party: The State is not always a party in these cases In 2000, there 
were no cases in which the State was a party. In 2001 and 2002, the State prevailed 
in every case in which it was a party.

♦ Contract o r "In-house" Hearing Officers: Division staff conduct all hearings unless 
there is a conflict of interest with a hearing officer. The division would then use 
contract hearing officer services.

♦ Other Duties: The hearing examiner/administrator has administrative and
supervisory duties, oversees the budget, and presides over most hearings. The 
hearing officer conducts investigations, supervises the elections process, presides 
over some hearings, and provides mediation services and primary public information 
services. Both oversee contract disputes, certification and decertification of unions, 
and strike votes, and conduct voting on certification. They produce a periodic 
newsletter, prepare the annual report for the governor and legislature, give public 
speeches and conduct outreach. The percentage of time spent on such activities is 
difficult to quantify since their duties are not narrowly prescribed, and caseload 
activity is difficult to predict.
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Table 8, con tinued

♦ Agency Representation at Hearings: Hearings are held before a panel of three 
board members, one representative of labor, one of management, and one from the 
general public. The hearing examiner or hearing officer presides over the hearings, 
makes evidentiary rulings, and advises the panel on the law. The Public Employment 
Relations Act authorizes the board (not the hearing officer) to make the final decision. 
Attorneys usually represent parties.

♦ Decisions and Review: The hearing examiner and hearing officer may preside over 
hearings before the panel, or the board may, on a case-by-case basis, delegate to 
the hearing examiner or officer the authority to conduct a hearing alone. The hearing 
examiner presides over unfair labor practice disputes because they are conducted 
under the Administrative Procedures Act. The hearing officer does not investigate 
cases and also preside over them. The hearing examiner or officer drafts proposed 
decisions for the panel’s review. Parties may appeal directly to the Superior Court.

♦ Written Decisions and Public Information: Decisions are public information and 
are mailed to parties. Copies of proceeding tapes can be obtained at the agency, 
and copies of decisions are available on the agency website.

♦ Governing Statutes and/or Regulations: Alaska Labor Relations Agency, AS 
23.05.360-390; Public Employment Relations Act, AS 23.40.070-260; Alaska 
Railroad Corporation, Labor Relations, AS 42.40.705-890; Collective Bargaining 
Among Public Employees, 8 AAC 97.010-990. Unfair labor practices disputes are 
governed by the Administrative Procedures Act, AS 23.40.110-130. Under AS 
23.05.370(a)(2), the board exercises general supervision and directs activities of 
staff.

Source: Mark Torgerson, Administrator/Hearing Examiner, (907) 269-4895.
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T a b l e  9 :  D e p a r t m e n t  o f  L a b o r ,  D i v i s i o n  o f  E m p l o y m e n t  S e c u r i t y

♦ Positions: One Appeals Referee III, range 21; four Appeals Referee lls, lange 19; 
and one Appeals Referee I (new hire), range 17. All positions are full-time, classified 
employees.

♦ Qualifications—Law Degree and Experience: Law degrees are not required for 
appeals referee positions, and only one of the incumbents is a lawyer. The Appeals 
Referee III has approximately 28 years’ experience; the others have between 0 and 
24 years of experience.

♦ Types o f Cases: Unemployment insurance compensation appeals (Ul and TRA/TAA 
benefits) and unemployment insurance tax appeals (e.g., employee/independent 
contractor disputes and contribution rate appeals),

♦ Number o f Hearings: Approximately 2,700 to 3,000 annually (2,873 appeals filed in 
calendar year 2002). Appeals referees are each scheduled for approximately 20 
hearings per week.

♦ Average Length o f Time Required: Federal standard— Conduct hearings and 
issue 60 percent of first level written appeal decisions within 30 days after the appeal 
filing date; 80 percent within 45 days. (For calendar year 2002, the entire appeals 
tribunal unit issued 76 percent of first level decisions within 30 days; 95 percent 
within 45 days.)

♦ Prevailing Party: The appellant prevailed in approximately 30 percent of tribunal 
hearings conducted in calendar year 2002.

♦ Contract o r "In-house" Hearing Officers: AS 23.20.410. One or more persons 
are appointed to be an appeal tribunal to hear and issue decisions.

♦ Other Duties: The Appeals Referee III supervises the other appeals referees.

♦ Agency Representation at Hearings: A representative of the Employment Security 
Division attends some of the first level hearings.

♦ Decisions and Review: There are two levels of appeal. First level decisions written 
by tribunal appeals referees become final if further appeal is not filed within 30 days 
after the decision date. First level decisions may be appealed to a second level, 
which is to the commissioner of Labor & Workforce Development. The appeals 
referee III presides at the second level and drafts proposed decisions for the 
commissioner’s approval, modification, or teversal. A party may appeal the 
commissioner's decision to the Superior Court.

♦ Written Decisions and Public Information: Decisions are written and mailed to all 
interested parties as well as posted for public review on the Internet. Employment 
Security Tax appeal decisions from 1993 to the present are available on the 
Department's website or through the division. All first level tribunal decisions since 
1998 are available on the website. All commissioner decisions since 1994 are also 
available. Archived decisions in all categories are gradually being loaded to the 
Internet.
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Table 9, con tinued

♦ Governing Statutes and/or Regulations: Alaska Employment Security Act, 
Appeals, AS 23.20.410-470; and 8 AAC 85.150-157. The Alaska Administrative 
Procedure Act (APA) (AS 44.62) specifically excludes hearings arising under the 
Alaska Employment Security Act (AESA) (AS 23.20) from APA coverage.

S o u rce : Stephen Long, Appeals Referee III, (907) 269-4886.
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T a b l e  1 0 :  D e p a r t m e n t  o f  L a b o r ,  D i v i s i o n  o f  W o r k e r s ’ C o m p e n s a t i o n

♦ Positions: One Chief of Adjudications, range 23, and six Hearing Officers, range 21. 
All are full time, classified positions.

♦ Qualifications— Law Degree and Experience: A law degree is not a requirement 
for either level of position, but all the current incumbents are attorneys licensed to 
practice law in Alaska or elsewhere. The chief of adjudications has held this position 
for 3.5 years. One hearing officer has approximately 18.5 years with the division; one 
has approximately 8.5 years’ experience; one has 3.5 years' experience with the 
division; one has one year’s experience with the division; and two have less than a 
year with the division.

♦ Types o f Cases: Workers’ Compensation Claims Adjudications.

♦ Number o f Hearings: There are roughly 30,000 workers' compensation injuries 
reported each year. Hearing officers with the Workers' Compensation Board issue 
between 250 and 350 written decisions and orders per year. Approximately 600 
cases per year settle prior to hearings. Hearing officers review settlement terms and 
provide.details to the Board for a "best interest" review.

♦ Average Length o f Time Required: An average of 211 days (approximately 197 
days between the filing of an Affidavit of Readiness for Hearing and the date the case 
is heard, and 22 days between the closing of the hearing record and the issuance of 
the Decision and Order [D&O]).

♦ Prevailing Party: In the vast majority of workers' compensation cases, the State is 
not a party and has no independent interest. The dispute is normally between the 
employer/insurer and the injured worker.

♦ Contract o r “ ln-housa" Hearing Officers: All hearings are conducted by division 
staff, sitting with members of the Alaska Workers’ Compensation Board. On 
occasion contract hearing officers are used when a conflict of interest exists or there 
is a need to fill in because of an excess caseload.

♦ Other Duties: The Chief of Adjudications supervises other hearing officers and 
compensation officers, in addition to chairing some hearings and writing decisions. 
Hearing officers may work on regulations needing clarification.

♦ Agency Representation at Hearings: All hearings are before a Workers' 
Compensation Board panel, which consists of a hearing officer acting as the 
commissioner of Labor and Workforce Development’s designated representative, a 
representative of labor, and a representative of industry. The commissioner's 
designee serves as chair of the panel.

♦ Decisions and Review: The hearing officer conducts any necessary research and 
drafts a proposed decision for the panel, which makes the final decision. Parties may 
ask for reconsideration by the panel and/or appeal to Superior Court.
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Table 10, continued

♦ Written Decisions and Public Information: Decisions are public information. 
Copies are available in the office, at the law library, on Westlaw, and on the 
department's website (decisions from 1988 to the present).

♦ Governing Statutes and/or Regulations: Hearings under the Alaska Workers’ 
Compensation Act are found at AS 23.30.110 et seq. Regulations concerning 
proceedings before the Alaska Workers’ Compensation Board are found at 8 AAC 45 
and 8 AAC 46.

S o u rce : Paul Grossi, Director, Division of Workers' Compensation, (907) 465- 
6046.
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T a b l e  1 1 :  D e p a r t m e n t  o f  L a b o r ,  D i v i s i o n  o f  L a b o r  S t a n d a r d s  a n d  S a f e t y

♦ Positions: There are no division staff positions for Hearing Officers; however, the 
department contracts for hearing officer services for Occupational Safety and Health 
(OSH) appeals. In OSH Review Board cases in which a state agency is the 
employer, an AK-OSH investigator will act as hearing officer. Wage & Hour 
investigators are trained as hearing officers and can act as such when required; 
however, the division contracts for W&H hearing officer services.

♦ Qualifications—Law Degree and Experience: Law degrees are not required for
hearing officers; however, contractors for the OSH Review Board must have at least 
two years' experience with specialized Alaska and federal occupational safety and 
health law, as well as at least two years' experience as a hearing officer. Incumbent 
has 14 years' experience as the OSH Review Board hearing officer, and is an 
attorney with 23 years’ experience prosecuting OSH and other employment-related 
cases. Wage and Hour cases require a specialized knowledge of Alaska Wage and 
Hour law.

♦ Types o f Cases: OSH— appeals of citations and penalties assessed for violations of
the Occupational Safety and Health Act. Wage & Hour—  Cases include dispute of
fact or law (Public Sector— Little Davis Bacon Prevailing Wage), debarment hearings 
(contractors having disregarded obligations to employees may be "debarred" from 
future public construction contracts for up to 3 years), and employment preference 
hearings.

♦ Number o f Hearings: OSH— Hearings are often settled; however, the average for 
the past five years is 13 cases per year. Wage & Hour—The average number of 
dispute of fact hearings is 2-3 per year. Employment preference and debarment 
hearings are very infrequent with years elapsing between cases.

♦ Average Length o f Time Required: OSH—Hearings from beginning to end can be 
one month to two or more years, with the average for the last five years being 13 
months. W&H—-Every effort is made to settle W&H cases; some are lengthy and 
take years to resolve, others are resolved in a year or so.

♦ Prevailing party: OSH review board cases— In 12 of the last 15 decisions, the State 
prevailed; however, some cases are dismissed, some are modified or partially 
dismissed, and in some cases, violations are reduced. W&H cases— The department 
prevailed 50 percent of the time in W&H cases for the past years.

♦ Contract o r "In-house" Hearing Officers: The same contractor provides hearing 
officer services for the Occupational Safety and Health Board and for the Wage and 
Hours Section.

♦ Agency Representation at Hearings: OSH— An assistant attorney general
routinely represents the department except when a state agency is the employer; in 
those cases, AK-OSH staff must represent the department. W&H— A representative 
of the division will normally attend a hearing. An investigator will be the advocate for 
the department presenting the case or assisting the advocate.
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Table 11, con tinued

♦ Decisions and Review: OSH cases— The OSH Review Board makes decisions
after hearings and on dispositive motions. The hearing officer is the delegated
authority to decide non-dispositive and procedural motions. W&H Cases— The 
hearing officer prepares a recommended decision for review by the division director. 
From the date of the final agency decision, a party has 30 days to appeal to the 
Superior Court.

♦ Written Decisions and Public Information: Decisions are written and mailed to all
interested parties. They are also available through the division.

♦ Governing Statutes and/or Regulations: OSH— AS 18.60.010 through AS
18.60.105, and 8 AAC 61.160-61.220. Wage & Hour— Employment Preference, AS
36.10.210; Title 36 Little Davis Bacon— AS 23.05.060, AS 36.10.075, AS 36.10.120, 
AS 36.05.030; Hearings, 8 AAC 30.100 and 8 AAC 30.110; Debarment, AS 23.050- 
060; 36.05.030; AS 36.05.090, and 8 AAC 30.200-..240.

S o u rc e : Robert Landau, Hearing Officer (907) 272-2266.
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T a b l e  1 2 :  D e p a r t m e n t  o f  L a b o r ,  D i v i s i o n  o f  V o c a t i o n a l  R e h a b i l i t a t i o n

♦ Positions: Disability Determination Services: One part-time Disability Hearing 
Officer, range 19, for Disability Determination Services (DDS), at 420 hours per year 
in FFY 02. Vocational Rehabilitation Client Services: By state and federal law, 
Vocational Rehabilitation Client Services must randomly select from a list of qualified 
attorneys maintained by the division to contract for impartial hearing officer services. 
The division and the State Rehabilitation Council (the governor’s committee on 
employment and rehabilitation of individuals with disabilities) must identify hearing 
officers included on the list.

♦ Qualifications: Disability Determination Services: Three years of professional 
experience in reviewing and adjudicating Social Security and Supplemental Income 
disability insurance claims.

♦ Types o f Cases: Disability Determination Services: Continuing disability review with 
cessation of benefits. Under Social Security Act, DDS must provide pre-hearing 
review prior to Administrative Law Judge appeal by Social Security Administration. 
Vocational Rehabilitation Client Services: Individuals served by the Division of 
Vocational Rehabilitation who are dissatisfied with any determination made by 
personnel of the division that effects the provision of vocational rehabilitation 
services.

♦ Number o f Hearings: Disability Determination Services: 42 in FFY 02. Vocational 
Rehabilitation Client Services: The division emphasizes informal resolution of 
complaints. An informal review is conducted by an administrator of the division who 
nearly always resolves the matter. Mediation is also an option under the federal 
regulations. Full hearings are rare; there has been only one such hearing since FY
00.

♦ Average Length o f Time Required: Disability Determination Services: 10 hours 
per review— includes reviewing the file, conducting the hearing, and writing the 
decision. Vocational Rehabilitation Client Services: Federal Regulation requires the 
hearing to be held within 60 days cf the request; findings and the written decision 
must be provided to the individual within 30 days of the completion of the hearing.

♦ Prevailing Party: Disability Determination Services: The State is not a party in 
these cases. The dispute is between the claimant for disability benefits and the 
Social Security Administration. Vocational Rehabilitation Client Services: The State 
prevailed in the one case heard in the last three years.

♦ Contract o r "In-house" Hearing Officers: Disability Determination Services: 
Currently, all hearings are conducted by the part-time hearing officer employed by the 
division; however, consideration is being given to contracting the hearings due to the 
expertise required and the minimum amount of time required. Retired, experienced, 
trained DDS hearing officer/adjudicators are available. Vocational Rehabilitation 
Client Services: All hearings are conducted by contracted hearing officers trained by 
the division with the help of national Rehabilitation Continuing Education Programs.

Legislative Research Report 0 3 .1 1 7
Administrative Adjudication in Alaska

March 2 6. 2 0 0 3— Page 2 6



Table 12, con tinued

♦ Other Duties: Disability Determination Services: As hearings are only part time 
duties, the experienced adjudicator also performs duties as a disability adjudicator.

♦ Agency Representation at Hearings: Disability Determination Services: The part 
time DDS hearing officer is the agency representative. Attorneys or family members 
frequently represent claimants. Vocational Rehabilitation Client Services: The chief 
of Rehabilitation Services represents the division with help from an attorney from the 
Department of Law. A representative from the client assistance program may 
represent the individual.

♦ Decisions and Review: Disability Determination Services: The hearing officer 
conducts a file review, meets with the claimant, and writes a decision. Appeals are to 
the to an administrative law judge with the Social Security Administration. Vocational 
Rehabilitation Client Services: The contracted impartial hearing officer presides over 
the hearing with evidentiary rules applicable. A written decision is provided to the 
individual. Decisions are final; appeals are to the Superior Court.

♦ Written Decisions and Public Information: Disability Determination Services: All 
information is confidential under the Social Security Act. Vocational Rehabilitation 
Client Services: All information is confidential under the Rehabilitation Act of 1973 as 
amended.

♦ Governing Statutes and/or Regulations: Disability Determination Services: Social 
Security Act, section 205(b); 20 CFR 404.900-404.922, 404.992, 404.993, 404.1546, 
416.946, 416.1400-416.1422, 416.1492, and 422.140. Vocational Rehabilitation 
Client Services: AS 23.15.010-23. The Rehabilitation Act of 1973 as amended in 
1998— Title IV(I), P.L. 105-220, “The Workforce Investment Act.” 34 CFR 361.57, and 
8 AAC 98.510-550.

Sources; Sandra Kelley, chief, Disability Determination Service, (907) 777- 
8109; and David Quisenberry, acting director, Division of Vocational Rehabilitation, 
(907)465-6931.
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Tab le  13 : D epa rtm en t o f  N a tu ra l R e s o u rc e s , 
________________________ D iv is ion  o f  M ining, Land  & W a te r________________________
An appeal to DNR is typically a request that the commissioner review the work of subordinates to 
determine whether the commissioner's judgment applied to the facts would revise the answer.
This question is almost never suited to a hearing officer, and so, it is no surprise that DNR holds
very few hearings. What the department terms a “hearing officer" or "appeals officer" does very 
different work than in other agencies. It is usually someone skilled in working through the case to 
identify the issues involved for review by the commissioner.

This description of appeals within the Division of Mining, Land and Water is based on new 
reporting techniques implemented in the past seven months.________________________________

♦ Positions: Appeals Officer (Natural Resource Specialist III), range 18, classified.
However, the first draft of almost every appeal decision is assigned to other division 
staff members, based on area of expertise. In addition, the division director, deputy 
commissioner, and commissioner have acted as hearing officers in a few cases.

♦ Qualifications—Law Degree and Experience: A law degree is not required. The
minimum qualifications for a Natural Resource Specialist III are at least two years of 
journey level professional experience in natural resource management or a master's 
degree from an accredited institution in a natural resource field, law, public 
administration, planning, or economics. The incumbent has over 20 years' 
experience with the department.

♦ Types o f Cases: State's best interest findings resulting in disposition of interest in 
State lands, or decision permitting the use of State lands— grazing leases, tideland 
leases, land conveyances, forest lands, surface mining, etc.

♦ Number o f Hearings and Appeals: Approximately one oral hearing per year. 
Approximately 56 appeals per year.

♦ Average Length o f Time Required: Median time to complete appeals is 51 days; 
mean (average) time to complete appeals is 6 months. Oral hearings are rarely 
held— they are discretionary. Because oral hearings are expensive and can cause 
long delays, they are only held when they are the best way to resolve a factual 
controversy, which is hardly ever the case. Approximately 11 hearings have been 
held in the last 11 years. In three cases, a contract hearing officer was hired; a 
division staff person handled one case; a staff person from another division handled 
one case; the division director acted as a hearing officer in two cases; the deputy 
commissioner handled one case; and the commissioner acted as the hearing officer 
for three cases.

♦ Prevailing Party: The State prevails in approximately 67 percent of the cases. The 
remaining appeals are granted, granted-in-part, or remanded back to the office that 
issued the original decision.
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Table 13, continued

♦ Contract o r "In-house" Hearing Officers: All appeals are handled by division staff. 
In the case of the approximately one oral hearing per year, a contract hearing officer 
handled the hearings on three occasions for 30 percent of the cases over the last 11 
years.

♦ Other Duties: The appeals officer has other natural resource duties but mostly 
administers the division's appeal process in addition to finalizing draft appeal 
decisions (track incoming appeals, notify the appellant that the appeal has been 
received, assign the first draft of a decision to an appropriate staff person, draft some 
decisions). Other division staff members who draft appeal decisions all have other 
natural resource duties as their primary responsibility: land management, mineral 
management, water management, surveying, property appraisal, land planning, and 
land title tasks.

♦ Agency Representation at Hearings: In the approximately one oral hearing held 
per year, staff represents the division. The hearing officer does not serve as an 
advocate, but as a neutral party.

♦ Decision and Review: Appeals are only to the commissioner. Division staff 
members draft decisions for the approval of the commissioner; the commissioner 
makes the decision. Appellants may appeal the commissioner’s decision to the 
Superior Court.

♦ Written Decisions and Public Information: All decisions are written and are public 
information as part of the State's public land records (unless they qualify for 
confidentiality under AS 38.05.035(a)(9), which is rarely the case), Any member of 
the public may inspect these records during normal business hours at the 
department’s offices, or purchase a copy for 25 cents per page.

♦ Governing Statutes and/or Regulations: 11 AAC 02; AS 27.21.150, AS 27.21.240 
(coal surface mining reclamation program); AS 41.17.082, AS 41.17.136-143 (Forest 
Practices Act); AS 38.05.065(d).

S o u rce : Greg Curney, Natural Resource Specialist III, (907) 269-8510.
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T ab le  14 : D epa rtm en t o f  N a tu ra l R e s o u rc e s , 
D iv is ion  o f  F o re s t ry ______________

♦ Positions: The two Division of Forestry Regional Foresters act as hearing officers 
for Forest Resources and Practices Act (FRPA) appeals. The Northern Region 
forester handles appeals on decisions made within the Coastal Region; the Coastal 
Region forester handles appeals on decisions made within the Northern Region. 
Both are full-time, classified, Forester IV positions, range 22. Hearing officer duties 
are only a small rdrt of their responsibilities.

♦ Qualifications—Law Degree and Experience: The incumbents in these positions 
have 3.5 years’ (Northern Region) and 4 years' (Coastal Region) experience. Both 
incumbents have many years of experience in forest management in Alaska prior to 
holding thei current position. These positions require a degree in forestry, but not a 
law degree. Both are trained as foresters, and neither has formal law training. The 
Department of Law has provided some training to the hearing officers in a formal 
session as well as through ongoing consultation on individual appeals and hearings. 
Hearing officers are expected to have a thorough knowledge of the FRPA and of 
forestry practices appropriate to the area under appeal.

♦ Types o f Cases: FRPA appeals address implementation and enforcement actions 
on private, municipal, and trust land rather than slate land.

♦ Numbers o f Hearings and Appeals: Most forest practices issues are resolved 
without the need for a formal hearing process. As such, hearings are relatively rare. 
During 2000, there was 1 FRPA hearing and the decision was appealed. Since that 
time, there have been no hearings. The 2000 case required 62.5 hours of work by 
the hearing officer.

♦ Average Length o f Time Required: Under pertinent statutory provisions, the state 
forester must immediately refer a matter to a hearing officer for determination of the 
validity of a stop work order. The hearing officer must consider any arguments and 
evidence presented by the respondent within 5 workdays after receipt of the stop 
work order and must make an immediate decision sustaining or reversing the order. 
The respondent can request the commissioner to reconsider the hearing officer’s 
decision. This process must be completed with 30 days. Most cases— 95 percent—  
are completed within this 5 day plus 30 day timeline. If the commissioner orders 
additional administrative review, such as additional fieldwork to gather information, 
the process could take up to twelve months to complete.

♦ Prevailing Party: The state prevailed in the last case.

♦ Contract o r "In-house" Hearing Officers: All hearings are conducted by in-house 
personnel.

♦ Other Duties: Hearing officer duties constitute only a very small part of the 
responsibilities for FRPA hearing officers. The regional foresters are responsible for 
implementation of the forest management, fire management, and forest practices 
programs in their regions.
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Table 14, continued

♦ Agency Representation at Hearings: An attorney from the Office of the Attorney 
General represents the Division of Forestry and works closely with a prosecution 
coordinator, and various Regional and Central Office staff members. The hearing 
officer is not acting as the division's representative and must “fully and impartially 
represent the interests of the state and the respondent." The hearing officer does not 
participate in preparation of the division's case.

♦ Decisions and Review : A decision by a hearing officer or by the commissioner
under constitutes final agency action. A party may ask the commissioner to 
reconsider a hearing officer’s decision, or appeal directly to Superior Court.

♦ Written Decisions and Public Information: Hearing officer decisions are written, 
and final decisions are public information. A member of the public may obtain a copy 
by submitting a request to the Division of Forestry.

♦ Governing Statutes and/or Regulations: Enforcement decisions under the Forest 
Resources and Practices Act (FRPA) are subject to the appeal and hearing process 
established by the Act in AS 41.17.131-.143 and 11 AAC 95.250. This process is 
specifically separate from the process under the Administrative Procedure Act (AS 
41.17.139[a]).

Source: Martha Welbourn Freeman, Natural Resource Manager IV/Forest
Resources Program Manager, (907) 269-8473.
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T a b l e  1 5 :  D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s ,  D i v i s i o n  o f  O i l  a n d  G a s

♦ Positions: The Division of Oil and Gas manages the state’s oil and gas resources 
with a permanent staff of 55, consisting of highly specialized technical experts 
schooled as petroleum geologists, petroleum geophysicists, petroleum engineers, 
petroleum land managers, attorneys, petroleum economists, accountants, and 
natural resource specialists, who are assigned to five sections: resource evaluation, 
leasing and licensing, commercial, royalty accounting, and lease, permit and unit 
administration. All of these sections are involved with drafting some type of agency 
decision.

♦ Qualifications—Law Degree and Experience: A law degree is not required. 
Division staff members who handle oil and gas appeals have a variety of specialized 
experience. Most have advanced degrees and experience in petroleum geology, 
geophysics, engineering, and/or economics. Two staff members have law degrees 
with specializations and/or experience in natural resources law (the deputy director, 
who is also a lawyer with almost 15 years’ experience in oil and gas issues, does not 
typically work on appeal decisions). The Department of Law provides assistance with 
all appeals and reconsideration decisions.

♦ Types o f Cases: Permitting, reconsiderations of competitive oil and gas best
interest findings, licensing, Alaska Coastal Management Plan consistency 
determinations, unitization decisions (expansions, contractions, formations, 
terminations), discovery royalty, royalty reduction, and termination of leases.

♦ Contract o r "In-house" Hearing Officers: Most appeals have been handled “in- 
house" by a hearing officer who is qualified to understand the technical aspects of the 
facts or law involved but who did not take part in the original decision. In some 
cases, the commissioner may decide to sit as the hearing officer.

♦ Other Duties: All individuals that serve as decision makers on appeals have other
duties as their primary responsibility: petroleum geologists, petroleum geophysists, 
petroleum engineers, petroleum economists, lease sales manager, permitting 
manager, petroleum land manager, natural resource specialists.

♦ Agency Representation at Hearings: In an oral hearing, division staff represents
the agency. The hearing officer or decision maker is a neutral party and does not 
serve as an advocate. If requested by the hearing officer, an attorney from the 
Department of Law attends the hearing and provides any procedural advice.

♦ Decision and Review: Professional staff from the appropriate section will draft a 
decision for either the director to sign or for the director and commissioner to cosign. 
Those decisions which only the director signs may be appealed to the commissioner. 
Once the commissioner makes a decision on the appeal, it is a final decision for 
purposes of appeal to the Superior Court. For division decisions that are co-signed 
by the director and the commissioner, the appropriate review is a request for 
reconsideration made to the commissioner. A decision on reconsideration is a final 
decision for purposes of appeal to the Superior Court. Some oil and gas decisions 
such as best interest findings on royalty-in-kind sales are made by the commissioner 
and ratified by the Legislature.
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Table 15, continued

♦ Written Decision and Public Information: All Division of Oil and Gas decisions are 
written. In accordance with AS 38.05.035(9)(C) and (D), geological, geophysical, and 
engineering data, as well as cost and financial data, are confidential. Many written 
decisions made by the division contain confidential information. Decisions regarding 
administration of oil and gas leases and licenses, permitting decisions, and best 
interest findings for competitive oil and gas lease sales are examples of decisions 
that do not contain confidential information and are open to the public.

♦ Governing Statutes and Regulations: AS 38.05.035 and 11 AAC 02.

S o u rce : Marie Crosley, Natural Resource Specialist V, (907) 269-8802.
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 T ab le  1 6 : D epa rtm en t o f  R e v en u e , O ffic e  o f  the C om m is s io n e r
♦ Positions: One Revenue Hearing Examiner II, range 24, and two Revenue Hearing 

Examiner Is, range 22. All three are fulltime, partially exempt positions.

♦ Qualifications—Law Degree and Experience: Law degrees are not required by 
statute, but the Department policy has always been to hire lawyers for hearing officer 
positions. All three incumbents are licensed attorneys with several years’ experience 
practicing law. Incumbents have been in their current positions from approximately 
two and a half to seven years.

♦ Types o f Cases: Oil & gas taxes, child support, permanent fund dividend, gaming, 
unclaimed property, State Assessment Review Board (oil and gas property 
assessment appeals— see AS 43.56.210 [7]).

♦ Number o f Hearings: During 2002, hearing examiners received approximately 887 
cases and issued approximately 725 substantive decisions (less substantive 
decisions occur when parties withdraw, settle, or cases are remanded to a lower 
level).

♦ Average Length o f Time Required: Permanent Fund Dividend appeals:
approximately 90 days. Child Support appeals: approximately 60 days. Tax, 
gaming, and unclaimed property appeals: about 120 days. These time frames 
include the time before the actual hearing, used for scheduling, sending notice to the 
parties, pre-hearing conferences and orders relating to matters such as discovery 
and dispositive motions. State Assessment Review Board appeals (oil & gas 
property assessment appeals) are scheduled for the board's annual meeting, a few 
weeks after the deadline for filing appeals. The hearings are completed in a few 
days, and decisions are issued within 10 days after the hearing.

♦ Prevailing Party: The Permanent Fund Dividend Division prevails in about 60 
percent of its cases. (A large percentage of these cases are disposed of by motions 
because the applicant is disqualified as a matter of law, based on the undisputed 
facts of the case.) In child support cases, the division's administrative order is upheld 
only about 40 percent of the time. This is because new income information usually 
becomes available after the parties appeal. Tax, gaming, and unclaimed property 
cases usually settle under the hearing officer's supervision, so both parties prevail in 
most cases. In cases that actually go to hearing, the State prevails over 90 percent 
of the time. State Assessment Review Board cases are more complex— the State 
may be only one of three potential parties (the State, the taxpayer, and any affected 
municipality)— but the State prevails about 70 percent of the time. In 2001, for 
example, the board heard only one appeal, but it was an appeal of the assessed 
valuation of the entire Trans Alaska Pipeline System. Values argued by the parties 
ranged from $2.1 billion to $5.8 billion. The Board rejected the state's assessed 
valuation of $2.75 billion, and ordered that the property be assessed at $3.1 billion. 
None of the parties prevailed on all their litigation positions.

♦ Contract o r "In-house" Hearing Officers: Hearing section staff handle about 95 
percent of the cases; contract hearing officers do about 5 percent of the work. The 
Office of Tax Appeals in the Department of Administration has been contracted with 
in the past to take some oil & gas tax appeals.
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Table 16, con tinued

♦ Other Duties: The senior hearing examiner supervises the other hearing examiners 
and support staff and also serves as the legal counsel for the State Assessment 
Review Board, which hears appeals of oil and gas property tax assessments. In this 
capacity, the hearing examiner advises the board and drafts the board’s decision for 
the chair’s signature. The hearing section also provides paralegal and clerical 
support for the board. The senior hearing examiner also serves as the ethics 
supervisor for the Department of Revenue. Hearing examiners provide comments on 
language in draft regulations and may provide recommendations to clarify ambiguous 
language. Hearing examiners meet regularly with agency staff to try to improve the 
administrative appeals process by making it more efficient and easier for members of 
the public to understand and to participate.

♦ Agency Representation at Hearings: The agency is generally represented at child 
support and permanent fund dividend hearings, but not by attorneys. An auditor or 
an attorney with the Tax Division generally represents the state in gaming appeals. 
Two assistant attorneys general usually represent the state at State Assessment 
Review Board appeals.

♦ Decisions and Review: The hearing officers write proposed decisions for review by 
the commissioner or his/her designated representative. The senior hearing examiner 
has, in cases other than gaming and unclaimed property, the delegated authority to 
adopt decisions for the commissioner. Parties may appeal final decisions to the 
Superior Court.

♦ Written Decisions and Public Information: Parties are sent copies of decisions, 
but child support, permanent fund dividend, and oil and gas property tax decisions 
are confidential. Decisions by the State Assessment Review Board and gaming and 
unclaimed property decisions are public. Copies may be obtained at the division.

♦ Governing Statutes and/or Regulations: Department of Revenue hearing 
procedures are codified at 15 AAC 5.010-050; child support matters are governed by 
AS 25.27 and 15 AAC 125; permanent fund dividend matters are under AS 
43.23.005-095 and 15 AAC 23; oil and gas exploration, production and pipeline 
transportation property tax is at AS 43.56 and 15 AAC 56.015-040. Gaming is at AS 
5.15 and 15 AAC 160.

S o u rce : Mark Handley, Revenue Hearing Examiner II, (907) 465-3752.
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T ab le  17 : D epa rtm en t o f  T ra n sp o rta tio n  & F ac ilitie s ,
___________________________ O ffice  o f  the  C om m is s io n e  _________________
♦ Position: Chief Contracts Officer, Range 23, classified position; approximately 20 

percent of the position’s duties involve protest and claim appeals, including 
administering hearing officer services contracts.

o Qualifications—Law Degree and Experience: A law degree is not required for the 
position, and the incumbent does not have one. But, he does have 20 plus years' 
experience in government procurement, contracting, and contract dispute resolution.

♦ Types o f Cases: Disputes relating to bid procedures, bid/contract language, 
contract awards, contract performance, etc.

♦ Number o f Hearings: Approximately six appeals per year go to hearing. In 
addition, an additional 6 appeals per year are adjudicated via an appeals officer 
directed decision (AOD).

♦ Average Length o f Time Required: Complex hearings typically average 300 days 
to adjudicate.

♦ Prevailing Party: For the 10-year period of 1992 through September 12, 2002, 63 
construction-related (claim & protest) appeals were directed to hearing. (This does 
not include those appeals receiving a directed decision). Of the 63 appeals, 33 were 
claims, 26 were protests, and 4 were in the lease category. In regard to resolution, 
15 were settled by mutual agreement before a hearing was started; 43 were 
adjudicated through the hearing process or, in some instances, partially heard (i.e., 
settlement was reached during the hearing process); as of Sept. 11, 2002, 5 appeals 
were still before hearing officers. Of the 43 appeals adjudicated through the formal 
hearing process, 11 were resolved in appellate court as follows: 1 was remanded for 
settlement; the State prevailed on 10 (i.e., the original administrative decision of the 
department, after the hearing, was upheld).

♦ Contract o r " In-house"  Hearing Officers: The chief contracts officer does not act 
as the hearing officer in the administrative hearing. An attorney or other qualified 
professional with experience in construction-related protest or claim adjudication, as 
determined by the chief contracts officer, typically serves as the hearing officer. The 
chief contracts officer solicits for the hearing officer and administers all of the 
department's construction-related hearing officer services contracts.

♦ Other Duties: The chief contracts officer also administers certain construction 
related contracts and special procurement requests; provides various assistance and 
training; supervises subordinate staff members; prepares fiscal notes and position 
papers; and ensures compliance with department policies and procedures and state 
and federal laws and regulations.

♦ Agency Representation at Hearings: As an assist to the appeals officer, the chief 
contracts officer is instrumental in reviewing and applying case law to appeals 
adjudicated without the hearing process. He is also responsible for establishing and 
maintaining the guidelines under which the hearing is held.
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Table 17, continued

♦ Decisions and Review: A hearing officer's decision is a recommendation for 
consideration. After review and recommendation by the chief contracts officer of the 
hearing officer’s decision, the appeals officer can adopt, modify, remand for further 
consideration, or reject the decision for good cause. Either party to the appeal may 
then elevate their appeal to the Superior Court.

♦ Written Decisions and Public Information: All administratively adjudicated
decisions are written. Parties are sent copies of final decisions, which are public 
documents.

♦ Governing Statutes and/or Regulations: The administrative adjudication of 
construction-related hearings is governed by the State Procurement Code (AS 
36.30). Under AS 36.30.670(b), the provisions of the Administrative Procedure Act 
do not apply to hearings conducted under this chapter.

S o u rce : Mark O'Brien, Chief Contracts Officer, (907) 465-6990.

We hope you find this information to be useful. Please contact us if you have questions or need 
additional information.
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M E M O R A N D U M S T A T E  O F  A L A S K A

D E P A R T M E N T  O F  R E V E N U E
OFFICE OF THE COMMISSIONER

TO: Patricia Young DATE: February 27, 2003
Legislative Research Services

TELEPHONE: 465-3752

FROM: Mark T. Handley SUBJECT: Request for Information
Senior Revenue Hearing Examiner

You have asked for a brief explanation or history of why Department of Revenue 
administrative appeals are not governed by the Administrative Procedures Act (APA).

Appeals within the Department of Revenue are exempted from the administrative 
procedure act under AS 44.62.330(a).

The Administrative Procedures Act (APA).

The APA adjudicative procedures are tailored for the types of appeal that are governed 
by the APA. These appeals can be characterized as appeals that are likely to be rare and involve 
complex issues surrounding an agency’s decision to take away an important vested right such as 
an individual’s livelihood, a doctor’s license to practice, for example. These appeals are the 
equivalent of capital crime trials in the world of administrative adjudications. The APA process 
is very formal, expensive and complicated. Both the state and the appellant are usually 
represented by attorneys. The APA process is designed to ensure the maximum procedural 
protections for all parties, much more than is required for the resolution of most administrative 
disputes. This process is relatively difficult for members of the public and lay agency staff to 
understand. Parties who are un-represented will be at much more of a disadvantage in one of 
these proceedings than they would be in most non-APA adjudications.

The APA only applies to a few types of cases. These tend to be low volume complex 
cases that require little special subject matter expertise, but a high level of legal expertise, to hear 
and litigate. The procedures are designed for attorneys, who litigate and sit as hearing officers in 
APA Hearings. APA procedure is more similar to court procedure, the procedure that attorneys 
are familiar with and are comfortable using, than the less formal procedure used in 
administrative adjudications where the parties are un-represented and the hearing officers are not
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always lawyers.

The APA process starts out like a criminal prosecution with the agency filing an 
accusation. This is the similar to an indictment in a criminal case. From start to finish the process 
is very structured, formal and adversarial.

Alaska Department of Revenue Administrative Appeals

T h e  T ax  M odel

fhe appeals procedures in the Department of Revenue are somewhat exceptional. The 
regulations are found at 15 AAC 5. The process can be described as a streamlined, flexible APA 
modeled procedure, with an added informal internal agency review process. Much of the 
language was lifted from the APA. It was historically based on a tax model. This was probably 
because tax appeals were viewed as the most important function of the appeals process in the 
Department. It was also the process most familiar to the Department employees who used these 
proceedings, that is tax specialists. Tax systems do not work well without a high level of 
voluntary compliance. The tax model is designed to maximize voluntary compliance with the tax 
laws and reduce the number of adversarial formal administrative hearings.

The first official stage of the appeals process under the tax model is the informal 
conference, which the taxpayers can request if they disagree with an agency action. Often 
however, the agency action was proceeded by some other contact with the taxpayer, for example 
an audit or a letter, which gave the taxpayer an opportunity to provide information and explain 
her or his position. The informal conference is a formal opportunity for the taxpayer to meet with 
the agency and attempt to resolve a dispute without starting the formal hearing process. The 
informal conference is more like a meeting between the parties and less like a trial. It saves both 
the agency and the taxpayers time and money if disputes can be resolved without a formal 
hearing.

If a party appeals the infonnal conference decision, formal hearings in tax cases tend to 
be fairly formal, but the structure tends to be less like a complex trial as in APA hearings and 
more like a complex appeal before a special court. If the APA is the administrative version of the 
trial for capital crime, administrative tax appeals are more similar to the specialized proceedings 
before the bankruptcy, patent, and federal tax courts. Issues tend to center more around esoteric 
considerations such as classification or characterization of activities and property, or choosing 
mathematical models and extrapolating from them, and less around the normal gist of 
administrative disputes such as judging credibility of a witness.

The amounts at issue in tax cases are larger than in most other types o f administrative 
hearings. The substantive issues are complicated. The hearing officer needs to have tax expertise 
and expertise in different types of business structures. There tend to be a lot of complicated 
evidentiary and discovery issues that are specific to tax cases. Revenue hearing officers have 
historically been very independent and highly qualified. The Revenue formal hearing process, 
following the tax model, gives the hearing officer a great deal of discretion in establishing the



Evolution of the Department of Revenue Hearing Procedures

Over the years, Revenue’s administrative appeals caseload has shifted away from tax 
cases to a greater emphasis on permanent fund dividend, child support, and gaming appeals. The 
flexibility provided to the hearing officer at the formal hearing level, however, has allowed for 
the procedure in each of these types of cases to be tailored to the type of appeal without many 
changes in the regulations. Over the years the process has been steadily tweaked and fine-tuned 
by the hearing section with feedback from agencies and members of the public who participate in 
the process. The goal has been to make the process more efficient, less complicated, fairer and 
more accessible and understandable for the members of the public and agencies it serves. These 
parties are usually un-represented.

In CSED and PFD cases the informal conference has evolved into a quick internal agency 
review of the disputed agency action. This process ensures that someone other than the 
individual who made the original agency determination looks at the complaint, reviews the 
agency action and changes the determination if necessary. An agency review does not guarantee 
that a “conference” in the sense of a meeting between the parties takes place. With PFD and 
CSED, this step resolves a significant portion of the appeals. This is because either the agency 
corrects its determination or the member of the public decides not to appeal the agency 
determination after it has been explained in the administrative review decision.

Making this process more streamlined has helped to reduce both backlogs and the 
repetitive effort required by appellants. The current system is quicker and does not require the 
appellant to appear for two hearings to get a final order. This reduces the “wearing down effect” 
on appellants of the two-tiered appeals process, while maintaining its positive aspects.

These administrative reviews and informal conferent es do not meet the due process 
requirements for a formal hearing, let alone an APA hearing, but this step reduces overall costs 
to both the agencies and the appellants. It is a simple review conducted by less expensive 
employees with very high caseloads. They succeed in significantly reducing the number of 
appeals that would otherwise require a formal hearing. Members of the public are well served by 
this system because many have their disputes resolved and their questions answered without 
having to take time off work to attend a formal hearing.

Appellants who do choose to go on to a full formal hearing still find the procedure to be 
fast, understandable, and user-friendly. The majority of PFD hearings, for example, seldom take 
more than 30 minutes, and a hearing officer might hear 8-10 cases in a day. In cases with limited 
issues, it is not uncommon for the hearing officer to explain the procedure, swear in the 
appellant, hear the testimony and cross-examination, and conclude the hearing in less than 15 
minutes, with a written decision mailed at a later time. This level of efficiency could never be 
accomplished under the APA.

p ro c e s s  to  b e  fo llo w e d  in  e a c h  ca se . T h is  is tru e  fo r  ta x  a n d  n o n - ta x  c a se s . T h e s e  ru le s  a l lo w  th e
h e a r in g  o f f ic e r  to  ta i lo r  th e  p ro c e s s  to  th e  in d iv id u a l c a s e  to  e n s u re  th a t  i t  is  b o th  fa ir  a n d

e ff ic ie n t.
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A d v a n ta g e s  f o r  A la s k a n s  f o r  n o n - A P A  p r o c e d u r e s  a t  R e v e n u e

APA = Attorneys, Paperwork and Airlines

This process of adapting administrative appeals procedures in Revenue to better serve the 
public would be much more limited and difficult if the APA governed the process. The main 
beneficiaries of a change requiring that all Revenue administrative appeals follow the APA 
would be attorneys and airlines. The agencies would need more Assistant Attorney Generals and 
the Department more hearing officers. Members of the public would need to hire attorneys more 
often to help them navigate through the more complicated and formal process of the APA. The 
AAGs and the hearing officers would have to travel frequently around the state.

Especially problematic for example would be the limitations imposed on telephonic 
hearings under the APA. Most Revenue hearings are conducted by teleconference. There are 
almost no requests for in-person hearings and those requests are almost always accommodated. 
Under the APA however, there is an implicit presumption that the hearing will be held in person 
in the judicial district where appellant lives. Telephonic hearings are more convenient and less 
expensive for mem’”.jrs of the public and agencies. Many of the problems associated with 
demeanor evidence are reduced by the use of telephonic hearings. It is also easier to prote t the 
safety of the parties, the hearing officer and agency staff in emotionally charged hearings such as 
child support appeals through the routine use of telephonic hearings.

Parties at Revenue hearings have not complained that the hearing should be conducted 
under the APA or that they are being denied important due process rights because the APA does 
not apply. Un-represented parties generally want the procedure to be as simple as possible. They 
want their case to be dealt with quickly. They want to get the chance to make their case before 
someone who is impartial, and who has the authority to order the agency to correct a mistake if 
one has been made. If they want something unusual, discovery for example, they can either 
request it or the hearing officer will suggest that they request it, if it appears this might address 
the concerns that a party is expressing about the process.

A comparison of duration and average costs of APA and Revenue hearings would 
probably indicate that it is much more cost effective to maintain the current non-APA flexibility 
to tailor the procedure to the case.

Revenue’s Complex Caseload

Revenue’s current non-APA procedures work very well for complex cases such as tax 
and gaming cases, CSED cases involving issues such as self-employment income or closely held 
corporate income, and PFD cases that involve complex legal issues such as immigration law. In 
complex cases, the hearing officer can establish the process in consultation with the parties by 
holding a pre-hearing conference. If a case turns out to be more complex than it originally 
appeared, the hearing officer can expand the process by continuing the hearing and scheduling a 
series of status conferences to keep the pre-hearing process moving.
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For example, in 2001 the State Assessment Review Board heard the appeal of the state’s 
assessed valuation of the Trans-Alaska Pipeline System using non-APA procedures. The board 
was able to establish a procedure in the TAPS appeal that allowed the hearing to be scheduled 
less than 50 days after the notice of assessment and limited the hearing to three days. A final 
decision was issued less than ten days after the hearing. Tens of millions of dollars in annual tax 
liability were in dispute. There were eight attorneys representing the parties, thousands of pages 
of exhibits and at least six expert witnesses. In addition to establishing the procedure for the 
hearing, the board had to make several procedural rulings before and during the hearing. None of 
the parties appealed the board’s decision, an indication that they were satisfied with the 
procedure. This case would not have been resolved as efficiently if  the APA procedure had 
applied. The discovery issues alone would probably have taken several months to resolve.

Revenue’s High Volume Caseload

CSED and PFD cases are the biggest part of the Hearing Section’s workload. These cases 
tend to be much less complex than the type of appeals that follow APA procedures, although 
there are CSED and PFD cases that are very complex. Revenue procedures can be tailored to 
deal with these cases as efficiently as possible.

The PFD Division, for example, has developed a very strong motion practice, which is 
fairly unique in administrative appeals. In a large percentage of the cases the PFD Division files 
Motions to Dismiss or Motions for Summary Adjudication. This means that most cases that do 
not have merit can be decided without a hearing. In many other cases PFD applicants chose to 
conduct the hearing by correspondence. This allows the hearing officer to make factual 
determinations without an in-person or telephonic hearing.

Child support can be established or modified either in court or administratively. When 
child support is established or modified administratively, the hearing officer is filling a function 
served by Superior Court judges in divorce cases. The law ’.hat governs these cases is a court 
rule, Alaska Civil Rule of Procedure 90.3. This rule is the subject of a great deal of appellate 
case law. The rule places a great deal of responsibility on the judge or hearing officer applying 
the rule to balance conflicting equitable and legal principles to prevent injustice. The hearing 
officer really needs to be an attorney with expertise in family law.

In high-volumc non-APA administrative hearings in departments other than the 
Department of Revenue, the hearing officer is often given much less discretion in establishing 
the procedure. This is often done so that non-attorney hearing officers with limited training can 
conduct hearings on a high volume basis, where there is not much at stake in the dispute, the 
issues are relatively simple, the hearing officer’s authority to make substantive and procedural 
rulings is limited, and time is of the essence. Examples these would be DMV, public assistance, 
and unemployment cases.

This approach would not work as well with PFD or CSED cases. Alaskans view PFDs as 
an important right. It is one of the biggest benefits they receive as Alaskans. Because everyone
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receives one, there are over half a million chances every year to create some very strange cases. 
It takes a high level of ingenuity, legal expertise and knowledge of the program to correctly 
apply the PFD eligibility requirements. The continued success of the program is due in part to 
the quality of the decision making in these difficult cases. Having a well-qualified attorney 
hearing officer review these cases to ensure the correct result serves the Department and the PFD 
applicants. It also serves the Court System by keeping the PFD appeals to court down to a very 
small number.

Both PFD and CSED cases need an attorney-hearing officer. The vast majority of both 
CSED and PFD cases do not need the full procedure of the APA.

Conclusion

The short answer for why the Department of Revenue administrative appeals are not 
governed by the APA is the apparent recognition by the legislature, the courts, and 
Commissioners of Revenue that procedure set out in the APA is too complex and cumbersome 
for the parties in the Department’s high volume caseload, (most Child Support and PFD appeals) 
and that it is not flexible enough for the fair and efficient disposition of the Department’s 
complex caseload (most tax and gaming cases, some of the CSED and PFD cases.)
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