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Bill Version:
() Publish Date:
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Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2004 FY 2005 FY 2006 FY 2007 FY 2008 FY 2009
Personal Services 
Travel 
Contractual 
Supplies 
Equipment 
Land & Structures 
Grants & Claims 
Miscellaneous

10.0 10.0
289.0 289.0
1.0 1.0

TOTAL OPERATING 300.0 300.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES

jHECHANGE IN REVENUES (

FUND SOURCE_______________________________________________ (Thousands o f Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mental Health
Ot.'ier (Specify Type--Do not abbreviate)

300.0 300.0

TOTAL 300.0 300.0 0.0 0.0 0.0 0.0

Estim ate o f any cu rren t year (FY2003) cost: 0.0
Check th is box (X) if fund ing fo r th is bill is inc luded in the Gove rno r's FY 2004 budge t proposal: [

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page if  necessary)
This bill would authorize the executive branch to negotiate a contract with sponsors of proposed projects 
to develop stranded gas in Alaska. The payments required by the contract would replace some or all of 
the state royalties and taxes and municipal taxes that would otherwise pertain to major economic activity 
engendered by the project.

Given the extended time frame to develop and market the large volumes of stranded gas, revenue 
impacts expected as a result of the bill are outside the time horizon of this fiscal note.

Under AS 43.82.220, the state is responsible for evaluating and negotiating contract terms relating to 
royalties. ________________________________________________________________________

Prepared by: Mark D._Myers_____________________________________________  Phone 269-8800
Division Oil and Gas Date/Time 3/3/2003

Approved by: Tom_Irwin_________________________________________________  Date_3/3/2003____________
Agency Natural Resources_________________________________________
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ANALYSIS CONTINUATION
Puisuant to these responsibilities, DNR is requesting a total of $600,000 over a two-year period.

The line item breakdown for the two years is as follows:

Contractual:
$550,000 is to fund contractual services and advice from experts in technical, fiscal, regulatory, contract 
negotiation, legal, and financial areas. These technical, evaluative, and negotiation services would be 
required to assist the state in substantive and complex contract development and negotiation, potentially 
with multiple sponsors. The state does not have all of this expertise in-house. $75,000 of these costs will 
be incurred in preparation for the application process regardless of whether there are applicants.

As per the proposed bill, contract applications may be submitted at any time up until June 30, 2006. 
Expenditures for contractual services, therefore, may be necessary over a number of years. Furthermore, 
one North Slope producer has estimated that contract development and negotiations will take two years. 
Since there is no way of knowing now specifically when expenditures would be required, it may be 
beneficial to treat this $550,000 as a continuing appropriation.

The proposed legislation allows reimbursement of the state by the applicant for the expenses of 
independent contractors used to assist in the evaluation of an application. Consequently, some or all of 
these expenditures may be recouped.

$28.0 is for miscellaneous contractual expenditures such as purchase of technical reports and conference 
participation.

Other:
$20.0 to fund the travel for negotiations, and $2.0 for miscellaneous supplies.
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FISCAL NOTE

Revision Date/Time (Note if correction):______________________Dept. Affected;_________Revenue_______
Title Stranded Gas_____________________________ BRU Administration and Support
_____________Development Act Amendments_______________ Component Commissioner’s Office
Sponsor Senate Resources Committee________________  ________________________
Requester Senate Resources Committee________________ Component No. 123

STATE OF A LA SK A Fiscal Note Number: ______________
2003 LEG IS LA T IV E  SESSION Bill Version: SB 92________

() Publish Date: ______________

E xp e n d itu re s /R e v e n u e s ___________________________________ (Thousands o f Dollars)
Note: Amounts do not include inflation unless otherwise noted below.__________________
OPERATING EXPENDITURES FY 2004 FY 2005 FY 2006 FY 2007 FY 2008 FY 2009
Personal Services 
T ravel 
Contractual 
Supplies 
Equipment 
Land & Structures 
Grants & Claims 
Miscellaneous

89.5 89.5
25.0 25.0

150.0 200.0
2.0 2.0
5.0 1.0

•

TOTAL OPERATING 271.5 317.5 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES__________

CHANGE IN REVENUES ( ) |

FUND SOURCE___________________   (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mental Health
1108 Statutorily Designated Rereipts

121.5 117.5

150.0 200.0
TOTAL 271.5 317.5 0.0 0.0 0.0 0.0

Estimate of any current year (FY2003) cost: 0.0
Check this box (X) if funding for this bill is included in the Governor's FY 2004 budget proposal: 

POSITIONS
Full-time
Part-time
Temporary

1 1

ANALYSIS: (Attach a separate paqe if necessary)

See attached analysis.

Prepared by: Larry Persily, Deputy Commissioner______________________ Phone 465-5469
Division Department of Revenue  Date/Time 3/4/03 10:47 AM

Approved by: Larry Persily, Deputy Commissioner______________________  Date 3/4/2003__________
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F IS C AL NOTE

ANA LYS IS  CONTINUAT ION 

B IL L D ISCUSS ION

The intent of the Stranded Gas Development Act, AS 43.82, is to provide a mechanism for achieving the 
fiscal certainty that potential project sponsors say they need before proceeding with the large investment 
needed to bring Alaska North Slope natural gas to market. The Act allows the state to negotiate a 
contract for payments in lieu of taxes with a project sponsor. This contract could cover all state and 
municipal taxes on a project, including state corporate income taxes, production taxes, state and 
municipal property taxes, and any special municipal assessments. The Act also allows for negotiation of 
gas valuation methods for use in determining state royalties.

This bill would amend the 1998 Stranded Gas Development Act to:

- Expand the Act to include a natural gas pipeline to serve the Lower 48 states as an eligible project under 
the law. The existing statute limits the application of the Act to only liquefied natural gas projects. This 
amendment also would limit eligible applicants (non-LNG) under the Act to only a natural gas pipeline that 
would parallel the Trans-Alaska Pipeline System and the Alaska Highway, thereby eliminating from 
inclusion in the Act the so-called "over-the-top" route.

- Replace the June 30, 2001 deadline in existing statute for project applications with a new deadline of 
June 30, 2006.

- Add a requirement that only those projects producing gas from north 64 degrees north latitude (roughly 
Delta Junction) would qualify for the provisions of the Act.

STATE OF A LA SKA B IL L  NO . SB92_____________
2003 LEG IS LA T IV E SESSION

OPERAT ING EXPENSES

The Act allows the Department of Revenue under AS 43.82.240 to recover from a project applicant the 
costs of contracting with an independent consultant to assist the state in evaluating applications submitted 
under the Act and in developing contract terms. Those statutorily designated program receipts are shown 
above.

The Act does not allow the state to seek reimbursement from a project applicant for any other costs. The 
department would hire a project manager for the estimated two years of contract development, 
negotiations and approval, and the personnel services, travel and equipment expenses for that position 
and other commissioner's office expenses are shown in the fiscal note as General Fund money.

The above costs are essentially the same as the Legislature approved for the Department of Revenue in 
passing the 1998 Stranded Gas Act.
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The Stranded Gas Development Act, AS 43.82 , was passed into law by the Alaska 
Legislature in 1998. During the session it was House B ill 393. The application deadline 
fo r a project application under the Act was June 30, 2001 . There were no applications by 
that date. Legislative action is required to reopen the option fo r a gas project developer. 
Such a reopener failed to win legislative approval last session, and has been introduced 
again this year as SB92, sponsored by the Senate Resources Committee.

The A ct’ s genesis was in HB 250, which in 1997 established a North Slope Gas 
Commercialization Team in the administration to research and recommend changes to 
state law to encourage commercialization o f  North Slope gas. The team issued a report to 
the Governor in February 1998. The team’ s conclusions were that the project faced 
considerable risk, namely construction cost risk and gas price risk, and the state’ s fiscal 
system exacerbated those risks. Three o f  the risks o f  particular concern were fiscal 
uncertainty, the state’ s regressive tax system, and the front-end aspects o f the fiscal 
system. We w ill discuss these in turn.

Given the high cost o f  the project, coupled with the volatility o f  gas prices, the project is 
financially risky. Given that the project is marginal under the current fiscal system, there 
is concern among potential project sponsors that i f  a project is started, the state could 
later m odify the fiscal terms after the project had been built, changing its overall 
attractiveness to investors after they had invested. This is the fiscal uncertainty risk.

Second, there are two significant elements o f  the state’ s fiscal system that make it 
regressive. Regressivity means that the state’ s take in terms o f  share o f  the profits is high 
at low prices and low  at high prices. Regressive systems exacerbate the risk o f  low prices 
to the project developers. First, the property tax is based on cost o f  the asset. The higher 
the cost, the higher the tax. Second, the basis o f  value fo r  the severance tax and royalty is 
at the wellhead and does not consider capital and operating costs. Thus when capital and 
operating costs are high, and prices are low , the state’ s take is a high percentage o f  the 
low profits. (Regressive systems also reduce what the state’ s take could be at high prices, 
which means the state loses out on a greater slice o f  revenues during high prices and high 
profits.)

Third, the property tax makes for a front-end loaded system. The property tax is payable 
when construction begins, which could be several years before revenues start accruing.
On a time value o f money basis, this diminishes the rate o f  return on the project and 
exacerbates the risk o f  not recovering the investment.

The Stranded Gas Development Act
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A fter the team issued its report to the Governor, it worked with the m ajor Prudhoe Bay 
producers to develop legislation to deal with these risks. The producers at the time had 
been studying commercializing gas through an LNG  project to tidewater. The result was 
HB 393.

The law provided a mechanism fo r converting the state’ s fiscal system from  a statutory 
basis to a contractual basis. This would provide fo r greater fiscal certainty. The fiscal 
system would be negotiated between the administration and the project sponsors and 
approved by the Legislature. And per the Act the contract terms could provide fo r a more 
progressive (less regressive) system.

The process for developing the contract was as fo llow s: A sponsor would submit a 
project plan and application to the administration fo r contract negotiation. The project 
had to produce 500 b illion cubic feet within 20  years and be an LN G  export project. (The 
original b ill called for any project. It was changed to only LN G  during the legislative 
process.)

The sponsor group would negotiate fiscal terms with the state. Payments to the state 
would be made in-lieu o f  taxes. Fiscal terms would be customized to the specific project 
structure. The term o f  the contract could not exceed 35 years.

The commissioner o f  Revenue would be the primary agent fo r negotiating and 
implementing the contract. However, the commissioner o f  Natural Resources is also 
responsible fo r reviewing the project plan fo r acceptability, and fo r  negotiating any 
changes in royalty issues. The only royalty provisions subject to negotiation under the 
Act are the gas valuation method and the timing o f  royalty in-kind and royalty in-value 
notices.

The law allowed the commissioner o f  Revenue to use independent contractors to assist in 
the evaluation o f  any project application, and to condition the contract on an agreement 
with the project applicant that it would fu lly  reimburse the state fo r the cost o f  the 
contractors retained fo r the state’ s analysis. The fiscal note fo r the legislation authorized 
the Department o f  Revenue to collect and expend those application fees to cover its 
contractor costs. The Legislature also approved General Fund money fo r the Department 
o f  Revenue to hire a fu ll-tim e project coordinator fo r two years to help manage the 
application review and negotiations. That position was never filled  because there was no 
project application.



In addition to replacing state oil and gas production taxes and corporate income taxes 
with a contract fo r payments, the Act also allowed the Revenue commissioner to include 
municipal sales taxes, municipal special assessments, state and municipal property taxes 
and any other state o r municipal taxes in the negotiations. The intent was to wrap up as 
much as possible into the contract fo r payments in lieu o f  taxes.

Once a contract was developed, prelim inary findings would be submitted to the governor. 
I f  the governor chose to proceed the prelim inary findings would be given to the 
Legislature and the public. There would be a 30-day public review period.

A fter the review, the commissioner o f  Revenue would modify the contractual terms as 
appropriate and i f  acceptable to the sponsors. The final contract would be submitted to 
the governor. The governor would transmit the contract to the legislature with a request 
for authorization to execute the contract. F ina lly , the legislature would vote on it.

There was great concern by local municipalities that a contract could compromise the 
property tax revenues they might receive, especially given the concerns about the 
property tax discussed above. Accordingly, the Act requires that a portion o f  the 
payments due under the contract is paid to affected municipalities. A lso , the law created a 
municipal advisory group to participate in developing contract terms.

The law also has provisions intended to help make gas available to communities, to 
promote local hire, and to deal with confidential information provided by the sponsors.
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Testim ony fo r  SB  92 
Dan D ickinson, T ax  D ivision D ire c to r 

A laska  Departm ent o f  Revenue 
M arch  4 ,2 0 0 3

M y name is Dan D ickinson, Tax D ivision director at the Department o f  Revenue. With me is 
Roger Marks, a Petroleum Economist with the Tax D ivision, who w ill speak briefly about the 
history, intent and mechanics o f  the Stranded Gas Act. But first I think it is important to 
introduce ourselves, as the Department o f  Revenue has many responsibilities under the Stranded 
Gas Act, and the Tax D ivision has considerable expertise and experience in oil and gas matters.

Five years ago we were three divisions -  the O il and Gas Audit D ivision, the Income and Excise 
Audit D ivision and the Charitable Gaming D ivision. We are now merged into a single division.

What we do can be seen from  the FY  2002 Comprehensive Annual Financial Report fo r the State 
o f  A laska. Y ou  should have a copy o f  an excerpt from  Table 1.13. O f total governmental fund 
revenues o f  $3.5 b illion :

•  $1.6 b illion comes from  the Feds
•  Taxes are $1 billion
• Royalties are $0 .9 billion
•  Interest and investment income, plus a ll the other ways the government raises money 

(charges fo r services, fines and forfeitures and “ other” ), was more than offset by 
investment losses in F Y  2002 .

The Tax Division administers 19 o f  the 2 0  tax types that comprise $1 billion tax figure. O f the 
b illion dollars in taxes, a ll but a little more than $100 m illion were o il and gas taxes. The state’ s 
oil and gas take is often characterized as four bites o f  the apple, and we are experienced at a ll 
four bites.

For the first bite: We are charged with auditing royalties and net profit share leases, and work 
with D N R  on those matters.

The other three bites o f  the apple cover the three areas that we anticipate w ill be our focus in any 
Stranded Gas Act negotiation.

The second bite o f  the apple is the oil and gas property tax. Last Friday, the Tax D ivision's Oil 
and Gas Properly Tax assessor and his s ta ff mailed out the 2003 tax ro ll, showing oil and gas 
property valued at about $13.5 b illion . As petroleum economist Roger Marks w ill explain later, 
property taxes play a unique role in determining any natural gas project’ s profitability.

The third bite o f  the apple is the o il and gas corporate income tax. Income taxes are focused on 
taxing profits. As Roger w ill elaborate later on -  the more we focus on taxing profits, the more 
progressive our system becomes. This is one o f  the stated goals o f  the Stranded Gas Act. We 
have a large experienced group in our division that works these issues and we expect them to be 
critical.
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The last bite o f  the apple is the production tax. L ike royalty, the production tax focuses on the 
commodity value o f  the resource at or near the wellhead. We have lots o f  experience in this area 
-  market pricing, inter-company transfer pricing, how markets work, how energy contracts work, 
business practices and cost analysis.

Now , let me add a personal observation -  but one that I think reflects what many o f  us in the 
division believe about what the state should be trying to achieve in any Stranded Gas Act 
negotiation.

Taxes -  and the government take in general that is the subject o f  the Stranded Gas Act -  should 
not distort commercial realities. The government’ s take should not be what is red-lighting this 
project.

As Roger w ill explain, our current fiscal system intensifies some o f  the risks faced by the 
producers. Iron ically , not on ly the producers but the state could be better o f f  changing those 
same aspects o f  its fiscal system. Stranded Gas Act negotiations should be about risk sharing, 
and who among the state and the commercial entities involved can best handle what risks. As 
soon as SB 92 becomes law we can start discussing how price risk w ill be shared or how return 
on the investment in the pipeline w ill be taxed, o r really figure out what each party wants to get 
from  this project -  aside from  “ more.”  There are lots o f  specifics that can be set aside until it is 
clearer how our gas w ill fit in with the market mechanisms that w ill be in place when we are 
ready to market. The state’ s role should not be to increase risks. Maybe we can make the 
project f ly  by reducing risk.

On the other hand, we have to make sure that the state is not naively underwriting a risky project. 
As the only ones who w ill still be around i f  things go sour, we don ’ t want to be left holding a bag 
we didn’ t quite understand the dimensions o f.

That’ s my quick overview o f  the Department o f  Revenue Tax D ivision. The administration 
strongly supports reauthorizing the Stranded Gas Development Act. We believe it creates a great 
mechanism to w ork these difficu lt issues we face. The Tax D ivision looks forward to being able 
to play our part in that work.

7'hank you for the opportunity to testify and to introduce the people who w ill be doing a lot o f  
the foot slogging in any stranded gas act negotiation.

Page 2



STA TE O F  ALASKA  STA TEM ENT 1 . 1 3
S t a te m e n t  o f  R e v e n u e s , E x p e n d itu re s , and  C h ang es  in  Fund  B a la n c e
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Overview  o f  SB  92 
Presentation to the Senate Resources Comm ittee 

R oge r M a rk s  
A laska D epartm en t o f Revenue 

M arch  5, 2003

Good afternoon, M r. Chairman and members o f  the committee. M y name is Roger Marks. I am a 
petroleum economist with the Tax D ivision o f  the Department o f  Revenue. I worked on the 
original Stranded Gas Act in 1998 and am fam iliar with its history, intent, and mechanics. I 
would like to provide a very b rie f overview o f  the Act at AS 43 .82 . A more detailed synopsis is 
with the fiscal note.

The Act originated in HB 250 in 1997 which established a North Slope Gas Commercialization 
team in the Administration to research and recommend changes to state law to encourage 
commercialization o f  North Slope gas. The team concluded that the project faced considerable 
risk, namely gas price risk and cost overrun risk, and that the state’ s fiscal system actually 
exacerbated those risks. Two o f  the risks o f  particular concern were fiscal uncertainty and the 
state’ s regressive tax system.

(A  brie f comment on the price risk: The cost o f  the project is very large: $20 billion. That is a lot 
o f  money to any corporation, even ones the size o f  Exxon, BP  or ConocoPhillips. i f  this project 
is built and something goes wrong, such as low prices, the sponsors face very large losses. And 
even i f  these are relatively low-probability events, the project may not be built i f  a company 
cannot tolerate a loss o f  that size. That is why the risk-reduction mechanism proposed in 
Congress, which is currently in place fo r non-conventional gas in the Lower 48, may be a very 
necessary linchpin in making this project a reality.)

By fiscal uncertainty we mean the threat o f  changes in fiscal provisions after a project is built, 
that may change the project’ s viability after it is too late to do anything about it. A project may 
be feasible under one tax system. I f  it is built under the assumption that the tax system in place 
w ill stay in place, but the tax system changes, the changes could cause heavy financial losses.

Second, there are two significant elements o f  the state’ s fiscal system that make it regressive. By 
regressive we mean that the state’ s take is a high percentage o f  income at low prices, and a low 
percentage at high prices. First, the property tax is based on cost. The higher the cost the higher 
the tax. This is a double whammy to an investor who incurs a cost overrun. Moreover, the 
property tax is payable when construction begins, years before revenues start accruing. On a time 
value o f  money basis this diminishes the rate o f  return, and increases the risk o f  not recovering 
the investment.

The second regressive elements are the severance tax and royalty. They are based on the value at 
the point where the gas comes out o f  the ground, and ignore upstream costs such as capital and 
operating costs. Thus when costs are high and prices are low , the state’ s take is a high percentage 
o f  low  income. Again, this intensifies the danger o f  low  prices.



I might add that a regressive system also limits the state’ s take at high prices. Fixing that could 
be very important to the state for securing more revenue when prices are high, without 
threatening the viability o f  the project.

The Stranded Gas Act was the result o f  trying to fix these shortcomings. The law provided a 
mechanism fo r converting the state’ s fiscal system from a statutory basis to a contractual basis. 
This would provide fo r greater fiscal certainty. The fiscal system would be negotiated between 
the state and the project sponsors, and approved by the legislature, after a public review period. 
Payments to the state would be made in-lieu o f  taxes. And per the Act the contract terms would 
provide for a more progressive (less regressive) system.

Most o f  the provisions subject to negotiation are the tax provisions. Given that the royalty 
represents the state’ s ownership share, there was not interest in making the royalty rate subject to 
change. The only royalty provisions subject to negotiation would be the gas valuation method, 
and the timing o f  royalty in-kind and in-value notices.

The Commissioner o f  Revenue would be the primary agent fo r negotiating and implementing the 
contact. However, the Commissioner o f  Natural Resources is also responsible for reviewing the 
project plan fo r acceptability, and fo r negotiating any changes in those roya lty issues.

There was concern by municipalities that a contract could compromise their property tax 
revenues. Accordingly, the Act created a municipal advisory group to participate in developing 
contract terms, and the Act requires that a fa ir and reasonable share o f  the payments due under 
the contract be paid to affected municipalities with regard to the size o f  the tax base that may be 
exempted, and the economic and social burdens imposed by construction and operation.

The Act also has provisions fo r sponsors to help make gas available to communities, to promote 
local hire, to deal with confidential information provided by the sponsors, and to reimburse the 
state fo r contractors it may use to assist in the negotiation process.

F inally , there were some questions raised as to whether this would surrender o r contract away the 
power to tax, which is forbidden by our constitution. It was the administration’ s judgment that 
this would not preclude future legislatures from  imposing other taxes, but this contract would 
represent a solemn pledge, a moral commitment by the state, and a message to future legislatures 
that once it agrees to the terms it w ill not change them.
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D E P A R T M E N T  O F  R E V E N U E

OFFICE OF THE COMMISSIONER

FRANK H. MURKOWSKI, GOVERNOR

P.O. BOX 110400 
JUNEAU, ALASKA 99811-0400 
TELEPHONE: (907)465-2300 
FACSIMILE: (907) 465-2389

March 4 , 2003

The H onorab le  Scott Ogan 
Chair, Senate Resources Comm ittee 
A laska State Legislature 
State Capito l, R oom  103 
Juneau, A K  99801

Dear Senator Ogan:

Thank you fo r introducing Senate B i l l 92  to extend and expand the Stranded Gas Developm ent 
Act. W e share you r interest in this p ro ject and are optim istic that A laskans are getting c loser to 
seeing ou r natural gas m ove to market.

In  review ing SB 92 , we have three concerns we w ou ld lik e  to share with you:

1. O ur first concern is regarding S e c .l, A S 4 3 .8 2 .1 0 0 , the defin ition o f  a qualified project. 
A lthough we recognize the intent o f  the Act —  so that o n ly  N orth S lope gas is covered by 
this leg islation and, i f  carried by pipeline to N orth  America , travels on a route that fo llow s 
the T rans-A laska Pipeline System  and the A laska H ighway —  it is ou r opin ion that other 
provisions o f  this b i ll and existing state law  a lready im p lic itly  achieve that goal.

Specifica lly , the existing A S  4 3 .8 2 .1 0 0 (2 ) lim its the p rov is ions o f  the Act to “ stranded gas.”  
Stranded gas is later defined in A S  4 3 .8 2 .9 0 0 (1 3 ) as gas “ that is not being marketed due to 
prevailing costs o r price conditions.”  It is our judgm ent that given the distribution o f  gas and 
the markets fo r  gas within the state, this could only include N orth  S lope gas. Therefore , we 
believe it is not necessary to have additional conditions inserted into the b ill.

And, existing state statute (A S  3 8 .3 5 .0 1 7 ) prohibits the granting o f  any righ t-o f-w ay leases in 
o r adjacent to the Beaufort Sea. This is the leg islation that banned any consideration o f  an 
“ over-the-top”  route fo r  N orth S lope gas.

In addition, we believe the defin ition proposed in S B 92  m ay be unnecessarily complex and 
perhaps even sclf-contradictory. The language references the defin ition o f  “ North S lope 
natural gas p ipe line”  from  the state R igh t-o f-W ay  Leasing A ct,AS 3 8 .3 5 .1 2 0 . That defin ition 
then references another defin ition ffom  the P ipe line Act, A S  4 2 .0 6 .6 3 0 . The Pipe line Act 
defines “ N orth  S lope natural gas”  as gas produced north o f  6 8  degrees N orth latitude.

04-D2LH printed on recycled pape
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However, SB  92 references gas north o f  64 degrees N orth  latitude. W e  be lieve it w ou ld be 
better to avoid this discrepancy.

M oreover, the P ipe line Act on ly  addresses the intrastate sa le o f  gas. H ow ever, most o f  the 
gas in this pro ject w ill be fo r  interstate sale, which is not regulated by the P ipe line Act. 
Therefore , invok ing the P ipe line Act to define the pro ject (as in S B 9 2 ) m ay have unclear 
consequences that are best avoided.

W e  believe the defin ition o f  a qualified pro ject in the current comm ittee substitute fo r  CS 
H B  16 (Resources) provides a c lear and effective defin ition , with no material d iffe rence from  
what was crafted in SB  92 . The Adm inistration w ou ld  p re fe r that defin ition .

2 . O u r second concern also regards the defin ition o f  a qua lified  pro ject under the Stranded Gas 
Developm ent Act. A lthough S B 9 2  w ou ld expand the list o f  qua lified pro jects under the Act 
to include a natural gas p ipe line to the Low er 48 , it does not include a gas-to-liquids (G T L ) 
project. The adm inistration supports any investment that w ou ld com m ercia lize N orth S lope 
natural gas, and w ould p re fe r to include potential G T L  technologies in the b i ll, as does CS 
H B  16 (Resources).

3. F ina lly , the adm inistration w ou ld  like  to impress upon potential sponsors the urgency o f  
starting w ork. W h ile  the producers are look ing  fo r  fisca l certainty, the State a lso wants 
certainty that a pro ject w ill m ove forw ard in a tim e ly  manner. A ccord ing ly , under Sec. 2 o f  
this leg is lation the adm inistration would p re fe r an earlie r app lication deadline date o f  March 
31 , 2 005 , as is included in CS H B 1 6  (Resources).

The Department o f  Revenue is eager to w ork w ith you  on this important leg isla tion , and we lo ok  
fo rw ard to a successful outcome o f  y ou r e ffo rts .

Sincere ly ,

C>I'sO'N)
Larry  Pe rs ily  
Deputy Com m issioner

cc: M ike Tibbies, O ffice  o f  the G overnor
M ark M yers, D iv is ion  o f  O il and Gas, Department o f  N atura l Resources 
David Marquez, Department o f  Law

Senator Scott Ogan 2 March 4 ,2 0 0 3
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SUBJECT:

TO:

FROM:

r
I  am unable to p rovide a sectional analysis fo r  House B i l l 393 o f  the 1998 legislative 
session (A laska  Stranded Gas Development Act). Instead, o f  va lue to you may be the 
text o f  each o f  the two enclosures:

— G ove rno r T ony  Know les' transm ittal letter, photocopied from  the House 
Journal; and

— the A ttorney General's b ill analysis fo r  SCS C SH B  393 (F inance), the b i ll in its 
fina l version.

JBC :m ed
03-236 .m ed

Ch. 104, SLA  1998 , the A laska Stranded Gas Developm ent Act

Senator Scott Ogan, Chair 
Senate Resources Committee 
A ttn: Linda H ay

Jack Chenoweth 
Assistant Reviso:
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February 11, 1998 

Representatives Kelly, Dyson and 1

and amending Rules 54 and 56, f- 
u re .'

:rred to the Judiciary and Finance

*Cf escntatives Kelly, Dyson and

HOUSE JOURNAL
2 2 8 1

HB 393
"An Act relating to contracts with the state establishing payments 
in lieu of other taxes by a qualified sponsor or qualified sponsor 
group for projects to develop stranded gas resources in the state; 
providing for the inclusion in such contracts of terms making 
certain adjustments regarding royalty value and the timing and 
notice o f the state's right to take royalty in kind or in value from 
such projects; relating to the effect of such contracts on municipal 
taxation; and providing for an effective date."

was read the first time and referred to the House Special Committee 
on Oil & Gas and the Finance Committee.

iship between a minor and a person t
ustody of the minor, and relating to %
ionship when a minor has run away \
ided by a person having the minor's

:d to the Health, Education &  Social

esematives Austerman and Hudson,

■y the Department of Environmental 
1 lent of Fish and Game to confidential 
isourccs prepared or kept by the 
• AS 43.75; relating to certain salmon 
ng for an effective date."

ferred to the Labor <k Commerce

ouse Rules Committee by request of

The following fiscal notes apply:

Fiscal note, Dept, of Natural Resources, 2/11/98 
Fiscal note. Dept, of Revenue, 2/11/98

The Governor's transmittal letter dated February 9, 1998, appears 
below:

"Dear Speaker Phillips:

Today I am transmitting the Alaska Stranded Gas Development Act to 
advance the development of Alaska's vast supply of North Slope 
natural gas. This legislation follows the recommendations of the North 
Slope Gas Commercialization Team which was established by 
legislation last year to build a framework to improve the economic 
feasibility and competitiveness of a North Slope gas project.

The bill authorizes the state to negotiate contracts with project 
sponsors to improve the economic feasibility o f developing stranded 
gas on the North Slope. Contract payments would replace some or all 
o f the state and municipal taxes applicable to the gas project including: 
1) state and municipal ad valorem property taxes; 2) production or 
severance taxes; and 3) state corporate taxes. The state's royalty share 
of produced gas would not be subject to such a contract. Contract 
payments would be designed to improve project economics by "back­
end loading" tax liabilities to allow project investors to begin to 
recoup some o f their investment before facing a heavy tax burden.
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HB 393
Confidenliality o f proprietary infc 
revealed, would both affect a cc 
significantly diminish the commcr

The Stranded Gas Development Ac 
efforts to realize the benefits of I 
North Slope. While it is true a 
addressed before a North Slope ga 
project cost reductions, market c 
favorable federal tax laws, this bill 
our success. I urge your prompt ai

Sinci 
/s /
Ton) 
Govt

HB 394
HOUSE BILL NO. 394 by Rcprc:

"An Act relating to seafood p 
fishing operations and to t! 
collected by the Department o 
of Environmental Conscrvatic g

was read the first lime and refcrre

HB 395
HOUSE BILL NO. 395 by Repre

"An Act relating to civil lia 
defibrillator in providing erne

was read the first time and referre
■r!v, - • . •
HB 396 •;. .
HOUSE BILL NO. 396 by Repre

'ti -
"An A ct relating to renting a

HOUSE JHOUSE JOURNAL

HB 393
The contract payments would also be designed to provide the state 
with an increased share of the project's revenue if energy prices 
increase or if the sponsors are able to substantially decrease anticipated 
project construction costs.-

Such contract payments were envisioned in both the House Concurrent 
Resolution relating to North Slope gas and the gas commercialization 
team bill passed last year. W hile the bill is unique in many respects, 
there are precedents for this type of incentive. For example, the LNG 
project on the Kenai Peninsula, which provides significant jobs and 
production and property tax revenue, benefited directly from the 
Alaska Industrial Incentive Act which provided lax advantages critical 
for development.

There are several major benefits to the approach authorized in the bill. 
Fiscal arrangements can be tailored to the specific economics of a gas 
project. Contractual payments are more likely to provide predictability 
for potential investors in a project. This method also addresses the 
critical element of local taxes by providing a mechanism for ensuring 
a steady payment stream to municipalities over the life of the contract.

Local hire and the use of local businesses in any project are also 
stressed in the legislation. Employers participating in the project are 
required to advertise locally for available positions, use Alaska job  
service organizations, and employ qualified Alaska residents and 
Alaska-owned businesses to the full extent permitted by law.

Any contract negotiated by the Administration would be subject to 
legislative review and public hearing. Additionally, I would encourage 
the legislature to require legislative approval of a contract because of 
the appropriate role of the legislature in such a unique and significant 
decision. Furthermore, if such a contract in lieu of taxes was 
considered a tax, the legislature may well be required to approve such 
action by law.

The bill recognizes that in the process of negotiating a contract it may 
be necessary to review confidential company data if the state's best 
interests are to be advanced. The bill strikes a balance between the 
public's right to review the basis for the contract and the company's 
right to protect proprietary information from their competitors.

February 11, 1998
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HB 394
HOUSE BELL NO. 394 by Representative Williams, entitled:

"An Act relating to seafood processing permits for dircct-market 
fishing operations and to the release of certain information 
collected by the Department of Fish and Game to the Department 
of Environmental Conservation."

was read the first time and referred to the Resources Committee.

HB 395
HOUSE BILL NO. 395 by Representative Bunde, entitled:

"An Act relating to civil liability resulting from the use o f a 
defibrillator in providing emergency aid."

was read the first time and referred to the Judiciary Committee.

HB 396 ................
HOUSE BILL NO. 396 by Representative Bunde, entitled

An Act relating to renting a motor vehicle

DURNAL
February 11, 1998 %
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1998 Alas. AG LEXIS 7 

May 29, 1998

SYLLABUS:
1*1]

SCS CSHB 393(FIN)—Alaska Stranded Gas
Development Act

REQUESTBY:

The Honorable Tony Knowles
Governor
Stale of Alaska
P.O.Box 110001
Juneau, Alaska 99801-0001

OPINIONBY:

Bruce M. Botelho, Attorney General

OPINION:

At the request of your legislative director, Pat 
Pourchot, we have reviewed SCS CSFB 393(FIN), the 
Alaska Stranded Gas Development Act, which would 
authorize the commissioner of revenue to develop new 
fiscal terms for projects that develop stranded natural gas 
resources in the state.

The bill is identical in most important respects to the 
bill introduced at the request of the governor. The bill is 
largely the product of the North Slope Gas 
Commercialization Team, which was established last 
year by House Bill 250. The team, which consisted of the 
attorney general, the commissioner of revenue, and the 
commissioner of natural resources, was charged with 
recommending terms for a contract that would improve 
the economic feasibility and competitiveness of a North 
Slope gas project. The team also was asked to 
recommend legislative provisions necessary or 
appropriate to implement such a contract. The purpose of 
the team's efforts and of the bill is to enable the stale to 
create a fiscal regime appropriately [*2] tailored to the

development of some or all of the approximately 35 
trillion cubic feet of gas on the North Slope. Today that 
gas is stranded there because of the prohibitive cost of 
getting it to market.

Sections I through 9 of the bill would authorize the 
commissioner of revenue to develop the terms of a fiscal 
contract with sponsors of projects to develop known gas 
reserves that currently cannot be marketed economically. 
Unlike the governor's proposal, the bill is limited to 
liquefied natural gas ("LNG") projects. In a letter of 
intent adopted by the Senate, Senator Kelly explains that 
while the state has studied the economics of a North 
Slope LNG project, no comparable study has been made 
of the next most likely alterna.ive, a gas-to-liquids (GTL) 
project. The letter of intent suggests that the state should 
continue to explore any method of commercializing its 
stranded gas resources, and that an economic analysis of 
GTL may support amending the Stranded Gas 
Development Act to include it. The North Slope Gas 
Commercialization Team's Report to the Governor of 
December 15, 1997, in fact identifies an LNG project as 
the "most promising" alternative for commercializing 
North Slope gas [*3] and focuses its economic analysis 
exclusively upon it, although the fiscal principles in the 
Report which are incorporated in the bill, could be 
applied more broadly.

The payments required by the contract would 
replace some or all of the stale and local taxes that would 
otherwise apply to qualified sponsors as a consequence 
of their participation in a qualified project. Those taxes 
might include: (1) the slate and local ad valorem property 
taxes that would be imposed on the project facilities; (2) 
the production or severance tax that would be imposed 
on the gas produced and marketed by the project; and (3) 
the state corporate income tax obligation arising as a 
consequence of the construction and operation of the 
project. In addition, the commissioner of natural 
resources may develop terms, which the commissioner of 
revenue may include in a contract, addressing timing and
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no tice  o f  th e  s ta le 's  r igh t to  take its ro y a lty  gas in k ind , as 
w ell a s  a m ethod  fo r va lu ing  the s ta te 's  roya lty  share  o f  
gas. In e ffec t, the bill w ould  p erm it th e  co m m iss io n e r o f  
rev en u e  to  d e v e lo p  te rm s that w ould  rep lace  the sla te 's  
cu rren t fisca l r c g im e -w h ic h , if  ap p lied  to  a N orth  S lope 
gas p ro jec t today, w ou ld  [*4] be re la tive ly  reg ressive  
and  fro n t-en d  lo ad ed —w ith a  reg im e  that is m ore 
p ro g re ss iv e  and back -end  loaded , in an effo rt to  low er 
the risk  o f  the p ro jec t and boost the ra le  o f  re tu rn  that 
in v es to rs  cou ld  expect.

T h e  p rincipal d iffe ren ce  be tw een  th is bill and  the 
v ers ion  in troduced  a t the gov ern o r 's  req u es t is th a t the 
fo rm er, th ough  em p o w erin g  the co m m iss io n e r o f  
rev en u e  to  n ego tia te  fisca l term s, d o cs no t au th o rize  the 
co m m iss io n e r to  ac tu a lly  execu te  the con trac t. Instead , 
sec . 3 o f  the bill adds A S 43 .8 2 .4 3 5 , w hich  p rov ides that 
the "g o v ern o r m ay  tran sm it a co n trac t d eve loped  u nder 
th is ch ap te r to  th e  leg is la tu re  to g e th e r w ith  a req u es t for 
au th o riza tio n  to ex ecu te  the co n trac t."  T he  section  
fu rth er p ro v id es  that the co n trac t is no t b ind ing  un less 
the g o v e rn o r is au th o rized  to ex ecu te  the  co n trac t by a 
su b seq u en t en ac tm en t. In the v iew  o f  leg is la tiv e  counse l, 
th is a sp e c t o f  the bill m ay  re flec t an en c ro ach m en t by  the 
leg is la tu re  upon  the pow ers p ro p erly  reserved  to  the 
ex ecu tiv e  b ran ch  u n d er the A la sk a  C onstitu tion . 
H o w ev er, leg is la tiv e  counsel a lso  reco g n ized  th a t the 
ex ecu tiv e  is free  as a  m atte r o f  co m ity  to  acq u ie sce  in 
w h a t a m o u n ts  to the leg is la tu re 's  req u es t fo r m ore ac tive  
[*5] ov e rs ig h t. In  fac t, the  go v ern o r, in the transm itta l 
le tte r acco m p an y in g  h is  p roposed  leg is la tion , encou raged  
th e  leg is la tu re  to  rev iew  the co n trac t and ap p ro v e  it 
b efo re  it becam e effec tiv e . T h e  g o v e rn o r m ade this 
req u es t b ecau se  o f  th e  im p o rtan ce  o f  N o rth  S lope  gas 
d ev e lo p m en t to the state .

W e  ag ree  w ith leg is la tiv e  co u n se l th a t the governo r 
m ay  acq u ie sce  in th e  app ro ach  ad o p ted  by the 
leg is la tu re . W e a lso  no te  that it is fa r from  c lea r th a t the 
leg is la tu re 's  app ro ach  w ould , in fact, v io late  the 
sep a ra tio n  o f  p o w ers  doc trine . T h e  leg is la tu re  a rguab ly  
has no t usu rped  an ex ecu tiv e  func tion , bu t ra th e r has 
d iv id ed  its d e leg a tio n  o f  au th o rity  in to  tw o steps, ra ther 
than  the trad itio n a l one . It shou ld  be  no ted , m oreover, 
tha t b o th  the n eg o tia tio n  o f  the co n trac t and  its 
su b m iss io n  to the leg is la tu re  a re  d isc re tio n a ry . F inally , it 
is re le v a n t tha t the co n trac t that is to  be  p rov ided  to  the 
leg is la tu re  invo lves the sla te 's fiscal reg im e, a sub jec t 
su b s tan tia lly  w ith in  th e  p u rv iew  o f  th e  leg isla tive  b ranch  
u n d er art. IX  o f  the A laska  C o n stitu tio n . S ince  the 
co n trac tu a l pay m en ts  in lieu o f  taxes au th o rized  by th is 
bill co u ld  be  ch a rac te rized  as, in essen ce , a  new  tax , the 
leg is la tu re  m ay  [*6 ] w ell be requ ired  to  levy  the new  tax 
by law . V iew ed  in th is light, the leg is la tu re 's  app roach  
m igh t no t on ly  be  p erm iss ib le , bu t n ecessary , u n d er the 
co n stitu tio n .

T h e re  a rc  a n u m b er o f  o th e r im portan t issues ra ised  
by this leg is la tion . F irst, art. IX , sec. 1 o f  the A laska  
C onstitu tion  p ro v id es tha t "the  p o w er o f  tax a tio n  shall 
never be  su rren d ered ,"  T h e  bill ra ises  the " su rren d e r o f  
the tax ing  p o w er"  q u es tio n  because  it co n tem p la te s  
dev e lopm en t o f  a lo n g -te rm  co n trac t that re f lec ts  the 
fiscal term s app licab le  to  the sponso rs  o f  a stran d ed  gas 
pro jec t. T h e  leg is la tion  itself, h o w ev er, is not 
unconstitu tiona l u nder art. IX , becau se  it does not 
pu rpo rt to  b ind fu tu re  leg is la tu res . In s tead , it m erely  
au tho rizes the co m m iss io n e rs  o f  rev en u e  and  natural 
resources to  dev e lo p  ap p ro p ria te  co n trac t term s. 
A u tho riza tion  to ex ecu te  th e  co n trac t w ill no t be 
delega ted  to  the ex ecu tiv e  b ranch  until th e  leg is la tu re  has 
had an o p p o rtu n ity  to rev iew  the co n trac t and ascerta in  
w hether its term s are  in th e  pub lic  in terest. E ven  if  tha t 
au tho riza tion  is g iven , the leg is la tu re  m ay ex p ressly  
p rov ide  that the co n trac t's  fisca l term s a rc  b ind ing  on ly  
so  long as no fu ture  leg is la tu re  d ec id e s to  e x e rc ise  the 
[*7] tax ing  p o w er in a d iffe ren t w ay. In o th e r w ords, the 
"su rrender o f  the tax in g  p o w er"  issue m ay  n ev er arise . A 
concre te  an a ly s is  o f  the issu e  m ust be  le ft to the day  the 
leg isla tu re  d ec id e s w h ether, and  i f  so u n d er w hat term s, 
it w ill a llo w  ex ecu tio n  o f  a co n trac t a t all.

T he  second  issue is th e  b ill's  p ro v is io n  in sec. 3, 
add ing  A S 4 3 .8 2 .5 0 0  - 43 .8 2 .5 2 0 , for m un ic ipal 
p a rtic ipa tion  and  rev en u e  sharing . L ik e  th e  fo rm er 
Industria l Incen tive  A ct (A S  4 3 .2 5 , rep ea led  in 1986), 
the bill reco g n izes  tha t ch an g es  in the s ta te 's  tax  reg im e 
will be ine ffec tiv e  to  en co u rag e  d ev e lo p m en t un less 
m un icipal tax ch an g es  a re  a lso  inc luded . U n lik e  the 
fo rm er A ct, the bill in c lu d es p ro v is io n s to en su re  that 
a ffected  m un ic ip a litie s  rece iv e  a  "fa ir and  reaso n ab le"  
share  o f  the p ay m en ts  from  a p ro jec t tha t a ffec ts  them . 
T he  bill a lso  c rea tes  a  m un ic ipa l ad v iso ry  g ro u p  to  assist 
the co m m iss io n e r in d ev e lo p in g  the co n trac t te rm s that 
m ay a ffec t m u n ic ipa lities ,

T h ird , the bill re co g n ize s  tha t the co m m iss io n e rs  o f  
revenue and natural re so u rces m ay h ave  to  rev iew  
con fiden tia l co m p an y  d a ta  in o rd e r to d e v e lo p  fiscal 
term s th a t best ad v an ce  the sta te 's  in te rests . T h e  p eo p le  
o f  the sla te , how ever, have  a righ t to  [*8] know  th e  basis 
for ad m in is tra tiv e  d ec is io n s  affec tin g  th e ir  w elfare . T he  
bill s trik es  a ba lance  b e tw een , on the one hand, th e  sta te 's  
in terest in  en co u rag in g  co m p e titio n  and  the rig h t o f  
com pan ies to  keep  p ro p rie ta ry  in fo rm atio n  from  their 
com petito rs  and, on the o th e r hand, the p u b lic 's  rig h t to 
rev iew  th e ir  e lec ted  and  ap p o in ted  o ff ic ia ls ' d ec is io n s. 
T he bill d o es th is by lim itin g  co n fid en tia l tre a tm en t to 
p rop rie ta ry  in fo rm ation  tha t, if  rev ea led , w ou ld  both 
affect a co m p an y 's  co m p e titiv e  position  and  sig n ifican tly  
d im in ish  the value  o f  the in fo rm ation . In add ition , 
in fo rm ation  loses its co n fid en tia l s ta tu s  as soon  as 
co n fiden tia lity  is no lo n g er n ecessa ry  to  p ro tec t the
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co m p an y 's  co m p e titiv e  p o sitio n  o r  the in fo rm a tio n 's  
value.

F inally , an  im p o rtan t goal o f  th is leg is la tio n  is to 
fac ilita te  the  h ir in g  o f  A lask an s in all p h ases  o f  the 
co n stru c tio n  and  o p e ra tio n  o f  a s tran d ed  gas p ro jec t. T h e  
bill ad d s A S 4 3 .8 2 .2 3 0 , w h ich  req u ire s  em p lo y e rs  
p a rtic ip a tin g  in a p ro je c t to ad v e rtise  lo ca lly  fo r av a ilab le  
p o s itio n s  and  use  A lask a  jo b  se rv ice  o rg an iza tio n s  
lo ca ted  th ro u g h o u t the sta te . M o s t s ig n ific an tly , the 
c o m m iss io n e r  is d irec ted , "w ith in  th e  co n stra in ts  o f  law ,"  
to in c lu d e  a p ro v is io n  [*9] in a co n trac t req u irin g  
sp o n so rs  to em p lo y  qua lified  A lask a  re s id en ts  and 
A la sk an -o w n ed  b usinesses . T h e  c o m m iss io n e r o f  lab o r 
w ill p re p a re  and  p resen t to  th e  leg is la tu re  an annua l 
rep o rt co m p iled  from  sta te  d a ta  bases , p a rticu la rly  
q u a rte rly  u n em p lo y m en t in su ran ce  rep o rts , reg a rd in g  the 
re s id e n c y  o f  em p lo y ees  w o rk in g  in the s ta te  on th e

pro jec t. W c sec no constitu tio n a l p ro b lem  w ith  these 
aspec ts o f  the bill, b ecau se  th e  bill ex p ressly  p rov ides 
tha t the A laska  h ire  p ro v is io n s  in the  con trc  :t m ust be 
co n sis ten t w ith  "the co n stra in ts  o f  law ."

F inally , w e no te  tha t a lth o u g h  the bill is un iq u e  in 
m any  respects, the leg is la tu re  has passed  co m p arab le  
m easu res  to en co u rag e  industria l d ev e lo p m en t in the 
past. F o r exam p le , the liq u efied  gas p lan t, gas p ipeline , 
and  re la ted  fac ilities on  the K enai P en in su la  benefitlcd  
d irec tly  from  the A la sk a  In dustria l In cen tiv e  A ct, fo rm er 
A S  43 .25 . W ith o u t th e  tax ad v an tag es  p rov id ed  by the 
A ct at tha t tim e, the K enai L N G  facility  m igh t never 
have been  bu ilt. T o d ay , tha t fac ility  is a s ig n ifican t 
sou rce  o f  jo b s  and  p ro p e rly  tax rev en u es  in the C ook  
In le t area.

W e sec no legal p ro b lem s p resen ted  by th is b ill.


