


FISCAL NOTE
STATE OF ALASKA Fiscal Note Number: _____
2003 LEG ISLAT IVE SESSION Bill Version: SB 44

() Publish Date: _____

Revis ion Date /T im e (N o te if co rrec tion ):_____________________ Dept. Affected: Environmental Conservation
Title Oil Spill Response Cost Recovery________________BRU Spill Prevention and Response
  Component Response Fund Administration
Sponsor Sen. Olson____________________________________  ______________________________
Requester Senate Resources______________________________Component No. 2259

Expenditures/Revenues_____________________________ (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.______________________
OPERATING EXPENDITURES FY 2004 FY 2005 FY 2006 FY 2007 FY 2008 FY 2009
Personal Services 0.0 0.0 0.0 o.c 0.0 0.0
Travel 0.0 0.0 0.0 0.0 0.0 0.0
Contractual 0.0 0.0 0.0 0.0 0.0 0.0
Supplies 0.0 0.0 0.0 0.0 0.0 0.0
Equipment 0.0 0.0 0.0 0.0 0.0 0.0
Land & Structures 0.0 0.0 0.0 0.0 0.0 0.0
Grants & Claims 0.0 0.0 0.0 0.0 0.0 0.0
Miscellaneous 0.0 0.0 0.0 0.0 0.0 0.0

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES 0.0 0.0 0.0 0.0 0.0 0.0

CHANGE IN REVENUES (1052 Oil & (223.0) (223.0) (223.0) (223.0) (223.0)1 (223.0)
Haz. Substance Response Fund)

FUND SOURCE______________________    (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mental Health
Other (Specify Type-Do not abbreviate)

0.0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate o f any cu rren t year (FY2003) cost: 0.0
Check th is box (X) if fund ing fo r th is bill is inc luded in the Governor’s FY 2004 budget proposal: 

POSITIONS
Full-time 0 0 0 0 0 0
Part-time 0 0 0 0 0 0
Temporary 0 0 0 0 0 0

ANALYSIS: tA tta ch a se n a ra te  o a o e  i f  n e ce ssa rv )
DEC is required by statute to seek reimbursment for its expenses in cleaning up or containing a 
discharge of oil or hazardous substance. This bill would establish blanket exemptions for certain types of 
discharges and set a threshold below which the Department could not recover costs. Currently the 
Department may take into account the ability to pay, the nature or cause of the discharge, the potential 
costs to the State of pursuing reimbursement, or any other mitigating factor in determining whether to 
pursue cost recovery. By removing the flexibility of the Department to make such determinations, and 
establishing in law responsible parties who are categorically exempt from liability for the costs of a 
discharge and a threshold below which no recovery is authorized, the costs incurred by the State in 
responding to spills is expected to increase.
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F ISCAL NOTE

ANALYSIS CONTINUATION

The bill proposes using the federal Oil Spill Liability Trust Fund to obtain reimbursement for those 
situations proposed for exemption. Since the federal criteria forjudging claims includes such factors as 
impacts to navigable waters, significant threats to the environment, and other site-specific considerations, 
it is assumed that in the overwhelming majority of cases such federal reimbursement would not be 
possible. Moreover, the federal government may pursue cost recovery itself if a claim for reimbursement 
is accepted. Therefore, regardless of their exemption from State liability proposed by this bill, responsible 
parties would still be subject to federal cost recovery actions.

The Department estimates that an average of at least $223,042 per year has been incurred by the State 
since fiscal year 1999 in responding to oil or hazardous substance discharges from responsible parties 
that would receive a blanket exemption under this bill. Because of the way data is collected, this number 
includes only spills from single residential tanks, villages, and spills for which costs incurred were less 
than $3,000. Since there are other categories proposed for exemption, this is a conservative estimate of 
revenues that would be lost to the State under this bill.
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SPONSOR STATEMENT 

SB 44, Oil Spill Response Costs

I introduced SB 44 in response to concerns that in certain circumstances the 

Department of Environmental Conversation (DEC) needed to have more flexibility in 

the recovery o f the state’s actual costs in oil spill containment and cleanup activities.

Current statues (AS 46.04.010 and AS 46.08.070) require DEC to promptly seek 

reimbursement for the state’s oil spill response costs from the persons or entities that 

caused or are liable for the spill. The statues do not allow for the department to 

adjust or waive the reimbursement requirement in those situations where the costs far 

exceed the financial resources o f  the individual or entity responsible. As a result, 

financial constraints could be imposed on a small community or individual which 

could cause severe social impacts that counteract essential local government 

programs.

Currently the department utilizes the broad scope of the Attorney General’s Authority 

to waive or reduce oil spill recovery costs. An Attorney General has to determine



these actions without specific regulatory guidelines or standards that are known and 

available to the public with inconsistency being the result. For example, the village 

o f  Little Diomede has been placed on a payment plan for $200 a month for the next 

34 years; whereas the villages o f  Tetlin and S teven’s village received waivers. In 

both waivers, the Attorney General decided not pursue further since the villages were 

com plaining bitterly and felt bis efforts would be more beneficial elsewhere. There 

arc many cases where individuals and small com m unities could not afford the 

recovery costs o f  an oil spill; however, they did not receive this same treatment.

SB 44 provides a process for DEC to consider reducing or waiving the reim bursem ent 

requirem ent in special circum stances in a consistent manner. The process relics on an 

explicit, “public interest” finding by the departm ent that the reduction or waiver is 

warranted.

The provisions outlined in SB 44 allows the departm ent to consider waiving costs in 

the following situations: the expenses are not recoverable from a federal source o f 

funds; the responsible party is an individual with a lank system containing residential 

heating oil for fewer than five families; an unincorporated com munity, a village, or a 

m unicipality with a population under 5,000 or the expenses incurred by the 

departm ent w ere less than $3000.

Senator Donald Olson, Page 2 
Sponsor Statement, Oil Spill Recovery Costs
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SE C T IO N A L  ANALYSIS

SB 44, Oil Spill R esponse Costs

Section I is a conform ing amendment to AS 46.04.010 for the exceptions stated in 
Section 2.

Section 2 o f this bill amends AS 46.04.010 by adding two new subsections (b) and 
(c).

Subsection (b) stales that the department can reduce or waive reim bursement for 
expenses incurred in cleaning up or containing a discharge o f  oil under the following 
situations:

If the expenses arc not recoverable from a federal source fund and;

1) If the person responsible for the oil spill is an individual and the discharge 
occurred from a tank system for fewer than five families. A tank system for 
fewer than live families would include four complexes.

2) If the party who would be responsible for the reimbursement is an 
unincorporated community, a village or a municipality with a population 
under 5,000.

In both circumstances, the discharge m ust be from a tank system containing 
residential heating oil and the discharge cannot be a result o f  overfilling a 
tank. This requirement eliminates waivers for fuel and oil providers who 
cause the spillage.

OR

3) The expenses incurred by the departm ent were less than S3000.



Subsection  (c) states that the department should continue to seek reim bursement o f  
expenses unless the departm ent finds that it is in the public interest to waive costs 
under subsection (b).

Section 3 o f  this bill amends AS 46.08.070 by referencing the two added 
subsections (c) and (0  under Section 5.

Section 4 is a conforming amendment to AS 46.08.070 for the exceptions stated in 
Section 5.

Section 5 o f this bill amends AS 46.08.070 by adding two new subsections (e) and 
(0 .

Subsections (e) and (f) state the same requirements as in Section 2.

Since both sections require cost recovery by the department, they must both be 
am ended if  the legislature wishes to make exceptions.

Section 6 & 7 am ends the uncodified lav o f the Stale o f  Alaska by adding 
applicability and transition that are intended to apply this legislation to existing 
paym ent plans and pending recovery actions as well as to future spill situations.

S e c tio n a l  A n a ly s is ,  P a g e  2  
S B  44, O il S p il l  R e c o v e ry  C o sts  

S e n a to r  D o n a ld  O lso n



Senate Resources

Senate Bill 44
"A n  A c t  re la tin g  to  the rec o v e ry  o f  the  ex p e n se s  o f  th e  D e p a r tm e n t o f  E n v iro n m e n ta l  

co n se rva tio n  th a t  a re  in c u rre d  w h e n  c o n ta in in g  o r  c le a n in g  u p  a  d isch a rg e , re lea se , o r  
th r e a te n e d  re lea se  o f  o il;  a n d  p ro v id in g  f o r  an  e ffe c tiv e  d a te "

Testim ony o f Larry D ietrick

Alaska D epartm ent o f Environm ental Conservation 
D ivision o f Spill Prevention and Response

M arch 12, 2003

Thank you for the opportunity to comment on Senate Bill 44.

DEC is required by statute to seek reimbursement for its expenses in cleaning up or containing a discharge 
of oil or hazardous substance. Alaska statutes, like the federal laws and laws of other states are based on 
the principle that the “spiller pays” for the costs of cleanup. It is a self sustaining mechanism by which 
costs incurred by the state are recovered from the spiller and returned to the state’s response fund to 
ultimately avoid the use of public funds for cleanups.

The Department appreciates being able to work with the sponsors of this legislation to examine ways to 
provide exceptions to the “spiller pays” self sustaining principle established in existing statutes.

This bill would establish blanket exemptions for certain types of discharges and set a threshold below 
which the Department could not recover costs.

Currently the Department may take into account the ability to pay, the potential costs to the State of 
pursuing reimbursement, or other mitigating factors in determining whether to pursue cost recovery. The 
Department currently exercises this discretionary authority on a case-by-case basis.

After careful consideration the Department has concluded that establishing exemptions for certain classes 
of “spillers” and a threshold below which no cost recovery is authorized will shift the costs for cleanup to 
the State along with the corresponding fiscal impacts.

Categorical exemptions or thresholds will increase the costs to the state and remove the flexibility of the 
Department to seek recovery of costs based on the circumstances of each case.

While we appreciate the scrutiny and good faith efforts to improve the system we have concluded that the 
legislation as currently drafted will increase costs to the state and eliminate existing flexibility to consider 
extenuating circumstances on a case by case basis.
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Foregone Earnings on 
M oney E xpended to 
C ontain and  C leanup an 
Oil or H azardous 
Substance R elease A s a 
C om ponent o f  Cost 
R ecovery

from: Craig T illery
A ssistant A ttorney  G eneral

The State o f  A laska has long considered the lost o r foregone earnings on 
am ounts expended by  the State to contain o r clean up a release o f  oil or a hazardous 
substance to be a recoverable cost. Recently severa: responsible parties have questioned the 
legal basis for recovering lost earnings in addition to the actual am ount o f  state expenditures. 
Y ou requested our opinion as to w hether, and at w hat rate, lost earnings are a recoverable 
cost.

Cost Recovery Statutes

A S 46.03.822 provides that the ow ner and person having control over a 
hazardous substance, as w ell as the ow ner and operator o f  a vessel o r facility  from  w hich a 
hazardous substance is released, are strictly liable for the dam ages resulting from  the release 
o f  the hazardous substance, including the costs o f  response, containm ent, rem oval, or 
rem edial action incurred by  the state. D am ages are defined broadly  to include “ injury to  or 
loss o f  persons or property, real o r personal, loss o f  incom e, loss o f  the m eans o f  producing 
incom e, or the loss o f  an econom ic benefit.” C o m p a re  AS 46.03.822(1:) w ith  AS 46.03.824.

The discharge o f  oil and hazardous substances is prohibited by  A S 46.03.740 
and AS 46.03.745, respectively. U nder A S 46.03.760 a person w ho violates those provisions 
is liable to the state fo r a sum, not to exceed $100,000 fo r the initial violation and $5,000 per 
day. The am ount is to reflect a num ber o f  factors including “reasonable costs incurred by  the

to : M ichele B row n da te :

C om m issioner
D epartm ent o f  E nvironm ental C onservation f i l e  no.:

TEL. NO.:

SUBJECT:
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sta te  in detection, investigation, and attem pted  correction o f  the violation . . .
A S 46.03.760(a)(2). Further, A S 46.03.760 provides that a person w ho violates 
A S 46.03.740 o r .745 is liable to the state under A S 46.03.822 for “the full am ount o f  actual 
dam ages caused  to the S tate by the violation, including (1) direct and  indirect costs 
associated w ith  the abatem ent, containm ent, o r rem oval o f  the  pollu tan t . . . and (4) all 
incidental adm inistrative costs.” A S 46.03.760(d).

U nder AS 46.08.070(a) the Com m issioner o f  the D epartm ent o f  Environmental 
C onservation (hereinafter “ D E C ” o r “ the D epartm ent”) is required  to  seek reim bursem ents 
fo r the costs incurred in the cleanup o r containm ent o f  oil or a hazardous substance that has 
been released. In  addition A S 46.08.070(b) requires the A ttorney G eneral to seek to recover 
m oney expended from  the Oil and H azardous Substance R elease Prevention and R esponse 
Fund for purposes o f  containm ent and  cleanup o f  oil or a hazardous substance.

Lost Earnings Are a Recoverable Cost

T he cost recovery  and dam age statutes described above consistently  require 
that the State fully  recover its dam ages and costs arising out o f  the unperm itted release o f  oil 
o r a hazardous substance. O ne o f  the econom ic losses that the State incurs as the result o f  
an o il or hazardous substance release is the lost opportunity  cost related  to the m oney it is 
required  to expend fo r containm ent and cleanup o f  the release. A ll public m onies and 
revenue that com e into the state treasuiy  constitu te the general fund o f  the State. S e e  1969 
Op. A tt’y Gen. N o. 5 (A pril 15, 1969). M oney held by the State in the general fund w hich 
is excess to  that needed for im m ediate expenditure is invested b y  the State. AS 37.10.070; 
s e e  1987 Inf. Op. A tt’y  Gen. (Jan. 5, 1987) citing to A laska C onst., art. IX , sec. 16 (“The 
governor shall cause any unexpended and unappropriated balance [presumably o f  the general 
fund] to be invested  so as to yield com petitive m arket rates to the treasury .”). Earnings 
w hich accrue on general fund  investm ents are available fo r  appropriation for state 
expenditures. W ith respect to m oney expended from  the S ta te’s general fund in response to 
a release, potential earnings are no longer availab le to the State and thus constitute a direct 
loss to  the general fund o f  the State.

The expenditure o f  m oney from  accounts w ithin  the Oil and H azardous 
Substance R elease Prevention and Response Fund (“Response F und”) to  respond to a release 
d irectly  adversely  im pacts the m oney available to the R esponse Fund for prevention and 
response activities. The Response Fund is com posed o f  two accounts, the prevention account 
and the response account, w hich are available to contain, clean up, and take o ther necessary 
action related to a release. AS 46.08.040(a)(1)(A ) and 46.08.040(a)(2)(A ). The prevention
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and response accounts are funded through various m echanism s, such as a surcharge on oil 
produced w ithin the state (AS 43.55.201 and 45.55.300) and m onies recovered by the State 
for fines, penaldes, or dam ages for costs incurred by the State as the result o f  a release o f  oil 
or a hazardous substance. A S 46.08.020. S ignificantly , earnings on accounts w ithin the 
Response Fund are credited to the prevention account and, upon appropriation, are available 
for expenditure from  that account. A S 46.08.020(c). A s a resu lt o f  th is statutory schem e, 
the lost earnings attributable to m oney expended from  the R esponse Fund as the result o f  a 
release constitute not only a cost to the state treasury, bu t a d irect loss o f  m onies available 
to the Prevention A ccount w ith in  the R esponse Fund.

Recovery for the lost potential earnings on m oney owed is based on the notion 
that, to m ake a party  w hole, the  party  m ust be  com pensated fo r the earnings it could  have 
m ade on the m oney for w hich it had a rightful claim  during the period w hen the m oney w as 
not available to it. S e e  M c C o n k e y  v. H a r t , 930 P.2d 4 0 2 ,4 0 5  (A laska 1996). The econom ic 
rationale for com pensating a party  for losses attributable to that party ’s inability to use money 
is grounded on “ the econom ic fact that m oney aw arded for any reason is w orth less the later 
it is received .” S ta te  v. P h i l l ip s , 470 P .2d  266, 273 (A laska 1970); a c c o r d  E b a s c o  
C o n stru c to rs , Inc . v. A h tn a , In c .,  932  P.2d 1312, 1317 (A laska 1997); F a rn sw o r th  v. S te in er ,  
638 P .2d 181, 184 (A laska 1981). “A ll dam ages then, w hether liquidated o r unliquidated, 
pecuniary  o r nonpecuniary, should carry in terest from  the tim e the cause o f  action accrues, 
unless for sem e reason peculiar to an individual case such an aw ard o f  interest w ould do an 
injustice.” B e v in s  v. P e o p le s  B a n k  &  T tv s t  C o ., 671 P .2d 875, 881 (A laska 1983).

A laska courts often  analyze the  legal nature o f  a claim  for the lost use o f  
m oney in the context o f  prejudgm ent interest, finding that the concepts rest on the same 
econom ic rationale. Thus, courts hold that a party  m ay recover the lost use o f  m oney either 
as a dam age or as prejudgm ent interest, but not both. See , e.g ., P o w e r  C o n s tru c to rs  v. T a ylo r  
& H in tz e ,  960 P .2d 20, 37 (A laska 1998); T o o k a lo o k  S a le s  a n d  S e r v ic e  v. M c G a h a n ,  846 
P .2d  127 (A laska 1993); P r a t t  &  W h itn ey  C a n a d a , In c . v. S h e e h a n ,  852 P .2d 1173 (A laska 
1993); S te v e n s  v. F /V B o n n ie  D o o n ,  713 F .2d  1433, 1438 (9th Cir. 1984).

In A laska “prejudgm ent in terest is a substantive righ t o f  an injured party, to 
allow  that party  to recover for econom ic loss occasioned by  his inability to use the aw ard o f  
dam ages betw een the injury and  judgm ent.” C ity  a n d  B o r o u g h  o f  J u n e a u  v. C o m m e rc ia l  
U n io n  Ins. C o ., 598 P. 2d 957, 958 (A laska 1979). F or that reason, aw arding interest for the 
lost use o f  m oney due is properly  classified as “an item  o f  dam age.” G in n  v. H a ,  591 P.2d 
1281 (A laska 1979); F a r n s w o r th  v. S te in e r ,  638 P .2d 1 8 1 ,1 8 4  (A laska 1981). In D a v is  v. 
C h ism , 513 P.2d 475 ,481  (A laska 1973) the court noted that a p la in tiff w as entitled to “ the
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am ount to w hich he has been dam aged by  the defendant from  the date his cause o f  action 
accrued .” The court w ent on to state that “ it m ay be argued that p la in tiff w as entitled to the 
use o f  that am ount from  the sam e date and the use o f  that m oney has real econom ic value, 
o f  w hich the p la in tiff  has been deprived.” Id . The court concluded by saying that “p re ­
judg m en t interest is necessary  to com pensate the plaintiff, no t only by the am ount by w hich 
he  has suffered dam ages in the usual sense but also fo r the loss o f  the use  o f  the m oney to 
w hich  he has been  en titled .” Id .

A s described above, A laska statutes confer an explicit right, and obligation, on 
the State to recover its dam ages, including costs, resulting  from  a release o f  oil o r a 
hazardous substance. See , e .g ., AS 46.03.824 (dam ages include “the loss o f  an econom ic 
benefit”). A laska law  explicitly  recognizes that the potential earnings on m oney due are a 
com pensable item  o f  dam ages. Thus it is clear that the State has the authority, and indeed 
the duty,1 to seek to recover the foregone earnings on m onies it is required to  expend in order 
to respond to a release o f  oil o r a hazardous substance.

M easurem ent o f Lost Earnings

A s discussed above, there are several w ays in w hich the lost earnings due the 
State can be m easured. First, they can be m easured  by a fixed “ legal” rate o f  interest, such 
as tha t found in A S 4 5 .4 5 .0 102 and form er AS 09.30.070. A lthough this m ethod has the 
benefit o f  sim plicity  and ease o f  application, it is less likely to accurately reflect the actual 
cost to the State o f  the lost potential earnings. S e e  D an Dobbs, L a w  o f  R e m e d ie s  Sec. 3.6(4) 
(2d ed. 1993); a cco rd , R e p o r t o f  th e  G o v e rn o r 's  A d v is o r y  T a sk  F o r c e  o n  C iv il  J u s tic e  R e fo rm  
p. 28 (D ecem ber 1996)(“The task force concluded that a fixed rate can create inappropriate 
incentives to delay  o r accelerate paym ent o f  a judg m en t or settlem ent, depending on the 
current interest rate environm ent.”). A  m ore accurate m easurem ent is derived from  a market

AS 46.08.070(a) provides that the Commissioner o f  the Department o f  Environmental 
Conservation “shall seek reimbursement promptly” for costs incurred in the cleanup or containment 
o f a release. Subsection (b) o f  that section provides that the Attorney General shall “immediately 
seek to recover money expended by the department” from the Response Fund. This language is 
mandatory and does not allow discretion by the State to simply ignore reimbursement opportunities. 
However, by requiring the State to “seek” recoveries the law recognizes that in some instances other 
factors, such as the inability o f  a responsible party to pay for costs or legitimate issues concerning 
the strength o f the State’s legal position, may cause the State to accept less than a full recovery.

2 See 18 AAC 60.720
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ra te  then current. D obbs, s u p r a ,  at 256. The m arket rate approach  m ore closely 
approxim ates the actual costs to the State and is preferable.3 H ow ever, once one determ ines 
to adopt a m arket rate, the question rem ains as to how  closely that rate is figured taking into 
account the d ifferences in tim es o f  accrual o f  costs and the daily  changes in interest rates.

In  order to m easure the exact losses attributable to the expenditure o f  State 
m onies for response, one w ould  estab lish  the date o f  expenditure from  a State interest- 
bearing account for each cost and, using the precise daily return rate for that account up until 
the date o f  repaym ent, calculate the earnings to which the State w ould have been entitled less 
any  increm ental costs o f  obtaining those earnings. This m ethod w ould result in a calculation 
o f  the earnings equivalent to  w hat w ould  have been earned had  the S tate no t been required  
to expend the money. The prim ary problem  w ith this m ethodology is the adm inistrative time 
and  expense required to track  each cost from  the particu lar date o f  expenditure through the 
date  o f  repaym ent and to correlate that inform ation w ith  historical earnings o f  the  account 
from  w hich  the m oney w as expended. In  m ost instances such costs w ill be incurred on a 
daily  basis, creating a com plex background for cost tracking and additional expense for both 
the  S tate and the responsible party.

In  the alternative, D E C  m ay  sim ply require  paym ent o f  costs at a rate 
prescribed in a form ula that approxim ates the potential lost earnings. This approach has been 
used  in state statutes and approved b y  courts in A laska fo r determ ining prejudgm ent interest 
rates. W hile the D E C  is free to create a form ula for th is purpose it m ay w ant to consider 
those  already in use in A laska. The m ost fam iliar form ula, A S 09.30.070(a), provides fo r 
prejudgm ent interest at a rate three percentage points above the 12th Federal Reserve D istrict 
discount rate in effect on January 2 o f  the year in w hich the judgm ent is entered. A s a trade­
o f f  fo r the ease o f  application  o f  this form ula, a certain  p recision  is lost. F o r exam ple, the 
ra te  in effect at the beginning  o f  the year m ay be substan tially  higher, or low er, than the 
average rate for the year. In addition, the rate at the beginning o f  the year in w hich judgm ent

Some courts approach this problem through a restitution analysis. That is, they look to the 
gains o f the person who retained the money and attempt to capture that benefit. S ee  Dobbs, supra , 
at 255. Alaska courts recognize this element o f  prejudgment interest. S ee  F arnsw orth  v. Steiner, 
638 P.2d 181,184 (Alaska 1981); A nchorage A sp h a lt P a v in g  Co. v. L ew is, 629 P.2d 65, 69 (Alaska 
1981). Although in many cases this analysis would yield a higher number, based on the internal rate 
o f return o f responsible businesses, the complexity and cost o f  administering this approach militates 
against its use. Moreover, its focus on the gain to the responsible party is inconsistent with the 
statutory emphasis on recovery o f  costs to the State.
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is entered m ay not accurately reflect the average rate  in effect for the period betw een when 
the loss occurred and w hen the judgm en t is entered. N evertheless, the A laska courts 
routinely apply this m ethod as an acceptable approxim ation o f  the dam ages suffered through 
the lost use o f  money. C f., P o w e r  C o n stru c to rs , In c . v. T a y lo r  &  H in tz e , 960 P.2d 20 (Alaska 
1998)(court approved statu tory  prejudgm ent interest rate o f  10.5 percent under form er 
A S 09.30.070 even though it varied from  the actual rate o f  11.5 percent incurred by the 
plaintiff).

S im ilarly, the form ula in AS 09.30.070 provides an adequate approxim ation 
o f  the lost potential earnings to the R esponse Fund. For exam ple, in calendar year 1998 the 
prejudgm ent interest rate under the form ula in AS 09.30.070 w as 8 percent. The overall rate 
o f  return for the S ta te’s G eneral Investm ent Fund fo r the year w as 6.96 percent. A ssum ing 
that the lost-eam ings calculation fo r State costs begins to run a t the tim e o f  b illing, rather 
than at the time the expense is incurred, the prejudgm ent interest rate would com e very close 
to the S tate’s actual cost.4

In im plem enting the approach established for prejudgm ent interest, questions 
also arise as to w hat date to use  in determ ining the applicable interest rate and on w hat date 
the interest begins to accrue. Since there is no judgm ent on w hich to base the date o f  the 
prescribed rate, w e recom m end that the in terest ra te  for m onies due fo r each calendar or 
fiscal year be determ ined based on the 12th Federal Reserve D istrict discount rate on January 
2 o f  each calendar year o r Ju ly  1 o f  each fiscal year in w hich the cost is due. B y adjusting 
the rate each year, a closer approxim ation o f  the actual costs w ill be achieved. W e believe 
that interest should begin to accrue on the date on w hich notice is provided to the responsible 
party  that m oney is due o r owing. In m ost circum stances this date will be the date on which 
a bill or other notice is sent to  the responsible party  that identifies the expenditure and 
requests payment. To advance the S ta te’s interests in obtaining prom pt repaym ent o f  costs, 
it is acceptable, but not required, for the D EC  to agree to forego interest for the first 30 days

The statutory prejudgment interest rate is a simple interest calculation. See A lyeska  P ipeline  
Serv ice  Co. v. A nderson , 669 P.2d 956 (Alaska 1983). As noted in Dobbs, supra , at 257, “if  
compounding of interest is the practice in the relevant market for borrowing or lending money, a rule 
against compound interest will insure that the interest awarded will fall short o f compensation or 
restitution. In that case, compounding should be permitted.” However, while it would be 
permissible to compound the interest calculation, as demonstrated by comparison o f  the statutory 
prejudgment interest rate with the General Investment Fund rate o f return, the statutory formula 
allows for a sufficient return to account for the effect o f  compounding.



i f  paym ent is m ade prom ptly.

Conclusion

A laska statutes perm it and require the D epartm ent to recover the lost potential 
earn ings on m onies expended to contain and cleanup a release o f  oil or a hazardous 
substance. To establish the recoverable cost D EC m ay use the prejudgm ent interest form ula 
ii A S 09.30.070. D E C  m ay base the form ula rate on the appropriate discount rate on either 
January  2 o f  each calendar year or July 1 o f  each fiscal year for w hich the cost is owed. The 
date on w hich interest begins to accrue should be the date on w hich D EC provides notice to 
the responsib le p arty  that identifies the expenditure and requests paym ent.
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Stevens Village Tribal Council 
P.O. Box 16 

Stevens Village, Alaska 99774 
____________ Ph. (907)478-7228, Fax (907)4787229___________

October 3,2001
K.ay J, Rawlings 
Litigation Assistant 
Dept, o f Law

. le: Stevens Village Spill-Cost Recovery

’ liank you for you letter o f September 19,2001. Whereby you informed us 
t f  a continuing financial obligation to the State of Alaska in the amount o f  
512,329.74. It is our understanding based on the support documents that you 
s re charging us for Stale employee wages, travel, rind contractual assistance. 
You are also charging 8% interest annually.'

1 s; you know from out previous correspondence the svs council has very 
i nited discretionary funding. We are depended almost exclusively on 

•? deral and State grants that are for specific contracted work-related 
n  sponsibilities. We find it extremely difficult if  not impossible to raise 
in dependent funds to pay for State activities. Should any o f your State 
i j encies have access to funding that would cover these expenses w e would 
z j preciate having such information so that we may solicit their assistance in 
I < ying this bill. You 9hould also know that the Tribal Council it-self has 
1 a d to pay an exces9 o f $20,000 from existing program dollars to provide 
s i  in power and materials to the clcan-up effort. Unfortunately we don’t 
h a ve anybody to send bill to, so therefore we have had to cut back on some 
ti i >al members services as a result from this disaster.

V1 i don’t, appreciate receiving threading notices that indicate that collection 
a a ic ie s  will be employed to squeeze blood out o f the preverbal turnip. We 
ai< in direct consultation with the governor’s office and are active 
pi o ticipants in the Gov't to Gov't recognition and respect process and plan to 
bi i ig this issue before the joint taskforce. We folly agree with you that these 
ty:3S o f situations must be addressed and resolved to the state and Tribal
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Councils satisfaction. We just don’t believe that an arbitrary and capricious 
exchange o f documents is the way to resolve this issues.

Thank-you for your continued bookkeeping and oversight in this matter and 
we will keep you informed o f our process in successfully completing this 
process,

Thanks

. landy Mayo, Tribal Administrator 
itevens Village Council

< b . Governor Knowles 
Bruce Bothello
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February 10, 2003 

M EM ORANDUM

To: Senator Scott Ogan
Senate Resource Committee

From: Senator Donald Olson

Re: Schedule hearing for SB 44, Oil Spill Response Costs

I respectfully request a Senate Resource Committee hearing o f  SB 44 at your 
earliest convenience. M y sponsor statement and support docum entation is 
forthcoming. Please contact me if  you need additional information.

Thank you for your attention to this request


