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F IS C A L  N O TE
S T A T E  O F  A L A S K A  Fiscal Note Number: _______________________
2004 L E G IS L A T IV E  S E S S IO N  Bill Version: SB305-DNR-MLW-02-17-04

() Publish Date: _______________________

Revision Date/Time (Note if correction): Dept Affected: Natural Resources
Title ASSERTING STATE TITLE TO______________RDU Resource Development
___________ SUBMERGED LAND_____________________ Component RS2477 and Navigability_____
Sponsor Sen. Therriault__________________________ _______________________
Requester Sen. Resources_________________________ Component No. 2226

Expenditures/Revenues__________________________(Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2005 FY 2006 FY 2007 FY 2008 FY 2009 FY 2010
Personal Services 141.5 111.5 74.5
Travel 5.0 3.0 3.0
Contractual 25.0 25.0 10.0
Supplies 5.0 5.0 5.0
Equipment 10.0 3.0 2.0
Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 1R6.5 147.5 94.5 0.0 0.0 0.0

CAPITAL EXPENDITURES i
CHANGE IN REVENUES ( ) |
FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF 186 5 147.5 94.5 0.0 0.0 0.0
1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify Type--Do not abbreviate)

TOTAL 186.5 147.5 94.5 0.0 0.0 0.0

Estimate of any current year (FY2004) cost: 0.0
Check this box (X) if funding for this bill is included in the Governor's FY 2005 budget proposal: 

POSITIONS
Full-time
Part-time
Temporary

2 to 1

ANALYSIS: (Attach a separate page if necessary)
This bill requires the department to maintain an inventory and maps of navigable waters in Alaska, and to 
notify ANCSA corporations about state ownership. DNR will need to review DNR, ADF&G and BLM files 
to locate, compile and map (in GIS) all existing state, federal, and court navigability determinations. 
Though some of this work has been completed through the Recordable Disclaimer project and DNR staff 
work, substantial additional work is needed to complete this project.

This project will require the following positions:
• One (1) Natural Resource Specialist for 1.5 years (FY05 and FY06) at a cost of $90,000 ($60,000/year) 

, to complete the research and compile the determinations 
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F IS C A L  N O T E

ANALYSIS CONTINUATION

• One Cartographer II position for 2 years (FY05 and FY06) at a cost of $74,500/year to create and depict 
the information on 1:63,360 scale maps or photo imagery, and

• One Analyst Programmer III for two months (one month each in FY05 and FY06) at a cost of $7,000 per 
month to create corresponding data base.

In FY07, one Cartographer II position would be requested to add this compiled information to DNR s land 
status plats. The primary work associated with this is the need to create new status plats for the many 
areas of the state where they do not currently exist. State status plats exist primarily for areas where there 
is already a state ownership interest or water right. DNR does not have plats for townships where there is 
currently no state land depicted.

Other costs include travel to research navigability information in BLM, DNR or ADFG files in Fairbanks, 
Glennallen, Nome, or other communities. Contractual includes office space rental ($6,000 per 
person/year), phones, photo-copying (we intend to xerox any navigability information in BLM's files), 
postage, etc. Supplies include basic office supplies and computer/software purcnases.

S T A T E  O F  A L A S K A  B I L L  N O . SB305-DNR-MLW-02-17-04
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Senate Bill 305 “ A n  A c t  r e l a t i n g  t o  s t a t e  o w n e r s h i p  o f  
s u b m e r g e d  l a n d  u n d e r l y i n g  w a t e r  t h a t  w a s  

n a v i g a b l e  a t  t h e  t i m e  A l a s k a  a c h i e v e d  s t a t e h o o d . ’

SPONSOR: Senator Gene Therriault

SPONSOR STATEMENT:

With the exception of withdrawn federal lands, at statehood in 1959 Alaska received title 
under the equal footing doctrine to all submerged lands under state navigable waters and 
marine waters out to three miles. Unfortunately, the federal government has been slow to 
concede any navigability determinations. Since Alaska entered the Union, the federal 
courts have determined fewer than 20 rivers navigable. Unless the state is pro-active in 
asserting its claims, it stands to lose up to 60 million acres of its statehood entitlement.

In some cases, the federal government has used every possible legal tactic under the 
Federal Q uiet Title Act to impede the state’s assertion of ownership. The Black, Kandig 
and Nation Rivers in northeast Alaska are exam ples. These three Rivers clearly meet the 
criteria established by the federal courts for determ ining navigability in Alaska.
Although no one contested the slate’s claim that these streams met the federal criteria, 
this case took nine years and millions o f state and federal dollars to litigate. Eventually 
the state won two of the three cases. The third was resolved by a Federal Recordable 
Disclaimer of Interest in 2003.

In addition, prior to 1989 the federal government applied incorrect standards to determine 
navigability and may have mistakenly conveyed state-ow ned land to Native corporations, 
clouding the title to hundreds o f thousands, if not m illions, of acres. This is a critical 
topic as Congress considers a deadline for com pleting the land selection and conveyance 
processes.

Contributing to the problem is the lack of a reasonable and efficient way for the state to 
secure title to its submerged lands. SB 305 takes three steps to begin the process of 
identifying state claims.



First, SB 305 provides notice to all parties that the state is laying claim to all submerged 
lands, except those withdrawn at the time o f statehood, that meet the standards and 
criteria established in the Submerged Lands Act and in various federal court decisions.

Second, it provides authority for state agencies to identify, in accordance with the 
appropriate federal and state laws, which waterbodies the state claims as navigable and 
non-navigable. This will help the state clarify criteria for identifying navigable waters, • 
address conflicts involving clouded titles due to inaccurate conveyances from the Bureau 
of Land M anagement, and more clearly delineate its title claims.

Third, the bill directs the Department of Natural Resources to give notice to all private 
property owners, including native corporations created under the Alaska Native Claim 
Settlement Act, that may have received title to lands that could have erroneously included 
state submerged lands in their conveyances. This is critical to resolve future problems 
regarding mineral development, gravel extraction, access and other related land uses.

This legislation is only one step for the state to eventually resolve the title disputes over 
its submerged lands, and deals only with the issue of state title to submerged lands. It 
does not address conflicts over federal fish and wildlife management in state navigable 
waters created by federal reserved w ater rights claims.
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and

Ted Popely, Legal Counsel 

Updated: 02/11/04

S tatehood  E n titlem en t -  Subm erged  L ands

Alaska became a state in 1959 and under the Equal Footing Doctrine and the Submerged Lands Act 
inherited title to almost 60+ million acres o f submerged lands. Unfortunately, since statehood, less 
than 20 rivers have been determined to be navigable by the federal courts. Although BLM  has made 
num erous navigability determinations and the Departm ent o f  the Interior is presently working 
positively with the state to identify and issue a “Recordable Disclaimer o f  Interest” for navigable 
waterways, the process is still painfully slow. Considering the fact that Alaska contains 20,000+ 
potentially navigable rivers and well over 1,000,000 lakes that could qualify as navigable, it could take 
several life-times and billions o f  litigation dollars before Alaska realizes its entitlement, if at all. In 
addition, the passage o f  time weakens the state’s ability to provide the factual determinations necessary 
to prove in a federal court that a w aterbody was navigable at the time o f statehood.

Issues o f S ta te  O w nersh ip  of S ubm erged  L ands

Alaska faces tw o types o f  legal hurdles in establishing its entitlement to submerged lands. Its most 
critical problem is to establish, in an efficient and timely manner, which o f  the state’s rivers and lakes 
are navigable. A laska’s second hurdle is to determine which submerged lands the United Stales legally 
w ithdrew  prior to statehood. The state’s attempts to resolve these issues are thwarted by the extremely 
narrow  interpretation the United States gives to the federal Quiet Title Act and by the lack o f a non­
judicial process to determine title.

T he  B asis o f th e  S ta te ’s C laim  o f T itle to Subm erged  L ands

Alaska owns the submerged lands underlying navigable waters and marine w aters seaward three miles 
by virtue o f the Equal Footing Doctrine and the Submerged Lands Act o f  1953. The Equal Footing 
D octrine dictates that new states enter the Union with all o f the powers o f  sovereignty and jurisdiction 
that pertain to the original states. When a state enters the Union, it takes title to the lands underlying 
navigable w aters and between mean high and mean low tide as a m atter o f  constitutional right, subject 
only to the param ount federal pow er to control the w aters for navigation in interstate and foreign 
commerce. The Submerged Lands Act conveys lands under marine w aters and also includes lands 
underlying inland navigable w aters to  confirm their automatic passage under the equal footing 
doctrine.



For purposes o f  title to submerged lands, waters are navigable when they are used or susceptible o f  
being used in their natural and ordinary condition as highways for com merce over which trade and 
travel may be conducted. Unfortunately, only a handful o f  waterw ays have been adjudged navigable 
since Alaska’s statehood, because o f the unwillingness o f  the United States to settle navigability issues 
outside litigation, and because o f  the jurisdictional difficulties o f  litigating navigability against the 
United States.

Despite the Equal Footing D octrine and the Submerged Lands Act, the United States claims title to 
most o r all o f  the sta te’s submerged lands within the 25% o f Alaska that the federal government had 
reserved before statehood. This issue is governed by U tah  D iv is io n  o f  L a n d s  v. U n ited  S ta te s , 482 U.S. 
193 (1987). Commonly referred to as the “Utah Lake” case. In U tah Lake, the court held that in order 
to establish that it retained title to submerged land within a reservation, the United States must 
establish (1) that Congress clearly intended to include submerged lands in the withdrawal, and (2) that 
Congress affirmatively intended to defeat the future sta te’s title to submerged lands. In Utah Lake, the 
court found that the United States did not establish congress’ intent to include the Iake-bed in the 
reservation, despite the fact that the purpose o f  the reservation was to preserve the lake for a reservoir.

N avigable W ate rs  Ju risd ic tio n a l Issues

Some federal agencies have issued regulations governing activities on navigable waters flowing 
through federal lands. The extent o f  their authority to do so is unclear. In some instances the agency 
may have Com m erce Clause authority (e.g. promulgating regulations to implement environmental 
laws) but the more difficult question is the scope o f an agency’s authority whose mandates are not 
directly related to water, but are tied to land management, such as the National Forest Service,
National Park Service, National Fish and Wildlife Service and Bureau o f Land Management. The 
Court o f  Appeals for the Eighth Circuit has held that some agencies may regulate non-public lands 
under the Property Clause if  the activities could negatively affect the purpose o f  the federal 
reservation. In Alaska, the more common scenario is an agency restricting public access on navigable 
waters within a reservation, such as requiring restrictive permits to conduct commercial activities on a 
waterway.

N avigability  C rite r ia  Conflicts

Where title to submerged lands is at stake, the dispositive issue is usually the navigability o f  the waters 
that overlie them. The United States Bureau o f  Land M anagement (BLM ) makes navigability 
determinations infrequently, only for lakes less than 50 acres and rivers less than three chains (198 
feet) wide, and only when it is conveying the adjacent uplands. W hen waterways are larger than these 
measurements BLM  conveys the adjacent and non-submerged land w ithout navigability 
determinations. Even when BLM  finds a smaller waterway non-navigable, however, it maintains that 
the determination is relevant only to the amount o f  acreage it is conveying and does not reflect a 
federal position on title.

The greatest hurdle to overcome in the S tate’s efforts to identify and manage navigable waters has 
been the long-standing differences o f  opinion between the State o f  Alaska and the United States 
regarding the application o f the test for determining title navigability. Navigability is a question o f 
fact, not a simple legal formula. Variations in w aterbody use that result from different physical



characteristics and transportation methods and needs must be taken into account. There are many legal 
precedents for determining navigability in other states based upon the particular facts presented in 
those cases.

The physical characteristics and uses o f  a waterbody used by the State for asserting navigability 
“criteria,” are based upon legal principles that have been established by the federal courts. These 
criteria are applied to rivers, lakes, and streams throughout the State and take into account Alaska’s 
geography, economy, custom ary modes o f water-based transportation, and the particular physical 
characteristics o f  the waterbody under consideration.

To resolve these navigability criteria disputes, the State has actively pursued a limited number o f court 
cases challenging particular findings o f  non-navigability by the federal government. Some o f  the 
im portant cases are:

G u lk an a  R iver. In this case, both in the U.S. District Court and on appeal to the U.S. Court o f 
Appeals, the federal courts rejected the federal governm ent’s restrictive interpretation o f the 
phrase “highway o f com m erce” in the title navigability test. The federal district court stated 
that to dem onstrate navigability, it is only necessary to show that the w aterbody is physically 
capable o f  “the most basic form o f commercial use: the transportation o f  people or goods.” 
Because the Gulkana River can be used for the transportation o f  people or goods, the Gulkana 
River was found navigable. The court o f  appeals found that the modern use o f  the Gulkana 
River for guided hunting, fishing, and sightseeing trip? is a commercial use and, since the 
physical characteristics o f  the river have not significantly changed since 1959, provides 
conclusive evidence that the river was susceptible o f  commercial use at statehood. The court 
also found that modern inflatable rafts can be used to establish navigability. In 1990, the U.S. 
Supreme Court denied the request to review and overturn the decision and, thus, the Gulkana 
River precedent is now binding on all future navigability determinations in Alaska.

K an d ik , N ation  and  B lack  Rivers. In this case, the State and Doyon Limited successfully 
established that the use or susceptibility o f use o f  a river o r stream by an 18-24 foot wooden 
riverboat capable o f  carrying at least 1,000 pounds o f gear or supplies is sufficient to establish 
navigability. Based upon the use o f these types o f  boats for the transportation o f  goods and 
supplies by trappers, as well as extensive historic and contemporary canoe use, the federal 
courts found the Kandik and Nation rivers navigable and, due to a technical interpretation o f  
the federal Quiet Title Act, failed to rule on the Black River. The Department o f  the Interior 
issued a “Recordable Disclaimer o f Interest” for the Black River, however, in 2003.

A lag n ak  R iver, N onv ianuk  R iver, K ukak lek  L ake and  N onvianuk  Lake. In this federal 
district court case, the Alagnak River, Nonvianuk River, Kukaklek Lake and Nonvianuk Lake 
w ere all found navigable. Their primary transportation use is for commercially guided hunting, 
fishing, and sightseeing and for government research and management. They also serve as a 
means o f access for local residents to their homes and to the surrounding areas for subsistence 
hunting and fishing.
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From the standpoint o f  the public, the state and the federal governments both contribute to the 
confusion over navigability determinations. The State Policy on Navigability adopted by the Alaska 
Department o f  Natural Resources includes the following explanations:

“When information is lacking, and it must make a navigability determination, the state 
is forced to rely solely upon the physical characteristics shown on maps and aerial 
photographs. In these cases, the state identifies as navigable all streams depicted on the 
U.S.G.S. maps with double lines (generally at least 70 feet wide) and having an average 
gradient over the length o f  the stream o f  no more than 50 feet per mile.”

“Streams depicted with single lines, although narrower in width, may also be listed as 
potentially navigable if they have gradients o f substantially less than 50 feet per mile 
and are at least 10 miles.”

“If  a lake is totally isolated, it will be included on the state’s navigability maps if  it is at 
least 1 V2 miles long. That length insures that the lake can be used as a highway.”

“An isolated lake might need to be 2-3 miles long to be included on the s ta te’s 
navigability maps.”

“ ...those  lakes which are shown on maps and aerial photographs as having a navigable 
w ater connection with other navigable waters, or which are accessible by short overland 
portages, are considered navigable regardless o f  the size o f  the lake.”

C louded Titles D ue to E rroneous N avigability  D eterm inations

The standard procedures for surveying and conveying federal land are found in the Manual o f 
Instructions for the Survey o f  the Public Lands o f  the United States. Under those procedures, 
consistently used in every public land state except Alaska, only uplands are surveyed and conveyed in 
fulfillment o f  acreage entitlements, not submerged lands. The survey rules require that all lakes 50 
acres or larger, and rivers and streams three chains (198 feet) in width or wider, regardless o f 
navigability, be meandered rivers, lakes, and streams is not included in computing the amount o f  land 
involved in the conveyance.

In Alaska, however, the federal government had not consistently followed these survey rules. Until 
1983, the federal government treated submerged lands the same as uplands. All bodies o f  wafer that 
were considered non-navigable by the federal government, regardless o f  size, were surveyed as though 
they were uplands and the acreage o f  submerged lands were charged against the total acreage 
entitlement.

Because o f  these conveyance procedures, the navigability o f  waterbodies in Alaska has been an issue 
o f  contention since the enactment o f  the Alaska Statehood Act and ANCSA. In addition to the 
problems caused by a lack o f  information about many waterbodies, the situation was exacerbated by 
the narrow definition o f  navigability used by the federal government. Hundreds o f  rivers, lakes and 
streams considered navigable by the state were determined non-navigable by the federal government.
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In 1983, the Departm ent o f  the Interior agreed that the standard rules o f  survey should be followed for 
land conveyances in Alaska. The recipients o f  conveyances from the federal government are charged 
only for the amount o f  public land is calculated by the survey, which does not include the areas o f  
meandered rivers, lakes and streams. This decision by the Departm ent o f  the Interior was legislatively 
approved in 19S8,

Despite the fact that the use o f  these survey procedures has eliminated many o f  the land conveyance 
problems after 1983, a major problem concerning navigability decisions made by the federal 
government under the old system remains unresolved. At issue are the hundreds o f  erroneous non­
navigability decisions and the resulting submerged land conveyances made to ANCSA corporations in 
previous years. This issue becomes more critical as efforts are made by the federal government to 
establish a deadline for completing land conveyances. ANCSA corporations may be unable to replace 
erroneously conveyed submerged lands if the selection process had been terminated.

D ifficulties Q uieting  T itle  to Subm erged  L ands

The State must file a Quiet Title Action in federal court to definitively resolve a dispute with the 
federal government regarding ownership o f  a navigable w ater body. The federal government has made 
it very difficult to quiet title. The Quiet Title Act provides that the United States may be named as a 
party defendant in a civil action “to adjudicate a disputed title to real property in which the United 
States claims an in te res t” 28 U.S. C. § 2409a(a). The United States has adopted a very narrow view 
o f the term  “claims and interest,” asserting that the federal court has no jurisdiction to hear quiet title 
actions against it unless the federal government actively and expressly asserts an interest in the lands.
In the context o f  the submerged lands, this will occur only in rare circumstances.

While the Ninth Circuit Court o f  Appeals has decided that a federal non-navigability decision is a 
sufficient federal claim o f  interest to give the court jurisdiction under the Quiet Title Act, for these few 
waterways the S tate still may be unable to get a judgm ent, for the following reason. The State receives 
notice o f  a non-navigability determination when BLM  issues a conveyance decision. Both because the 
State must give 180 days notice under the Quiet Title Act before filing a complaint, and because a 
preliminary injunction to prevent the conveyance is unavailable under the Quiet Title Act, the United 
States will likely convey the lands to a third party before the State can do anything to prevent it, and 
the State could arguably lose its cause o f  action against the United States.

Therefore, the S tate rarely has a viable cause o f  action to quiet title to submerged lands. The United 
States is in virtually the same position it was before the Quiet Title Act was passed: it controls when 
and how a court resolves title disputes. The exception to this general rule will be title disputes based 
on the issue o f  whether the United States defeated the State’s right to submerged lands before 
statehood, where the United States has expressly taken a position.

The final legal determination o f  whether a water-body is navigable is a complex process requiring 
factual determinations that a w aterway had been effectively used for commerce prior to statehood. In 
the S tates’ litigation to quiet title to the Black, Kandik, and Nation Rivers in northeast Alaska, a panel 
for the Ninth Circuit Court o f  Appeals noted in January, 2000:
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“There is also a serious policy concern in favor o f  allowing resolution o f  disputes based on the 
United S tates’ inchoate claim to everything in Alaska but what it has disclaimed. Eventually, 
all the witnesses will be dead, reducing the reliability o f  litigation. Som eone who used one o f 
these rivers in 1959 at age 20 is now 60. The population in the area was so sparse at all 
relevant times -  probably no more than a couple o f  hundred people who might have used the 
three rivers during the relevant time, most too young to have relevant knowledge or too old to 
have survived the forty years since statehood -  that a few deaths by old age can remove most or 
all the knowledgeable witnesses. Also, a state entitled as o f  1959 to all the incidents o f 
ownership in its rivers, yet still deprived o f  clear title forty years later, is effectively deprived of 
what it is entitled to under the equal footing doctrine.”

In addition, the process has become incomprehensibly complicated and expensive. A  case in point is 
the quiet title action by the State to resolve submerged lands ownership under the Black, Kandik and 
Nation rivers in northeast Alaska. These three rivers clearly meet the criteria established by the federal 
courts for determining navigability in Alaska. Despite the fact that no one contested the State’s claim 
that these three rivers met the federal courts criteria for determining navigability, this case took nine 
years and upwards o f  a million o f  state and federal dollars to litigate, eventually resulting in the State 
winning tw o o f  the three cases and achieving no solution on the third.

Solutions T h ro u g h  A d m in istra tiv e  A ction -  R ecordab le  D isclaim er o f In te re s t

Following meetings with the Legislative leadership in 2002, the Departm ent o f  the Interior offered to 
examine the possibility o f  using a “Recordable Disclaimer o f  Interest" as a means o f  resolving 
submerged lands title disputes between the state and the federal government. In 2003, the Department 
o f  the Interior issued a “Recordable Disclaimer o f  Interest” in the Black River located in Northeast 
Alaska. This River was one o f  three rivers in that region that the ownership o f  the submerged lands 
was not resolved through litigation.

The legislature, through Legislative Budget and Audit, has funded a special project for the Alaska 
Departm ents o fN atu ral Resources and Fish and Game to expedite the petition process to the 
D epartm ent o f  the Interior for issuing “Recordable Disclaimers o f Interest” for navigable waters and 
RS 2477 Rights-of-way. The major emphasis o f  the project has been directed at navigable waters.
Some petitions are pending and others are due to be submitted early in 2004.

Solutions T h ro u g h  Federal Legislation

A. C hanges to the Q u ie t T itle  Act. The precise issue in dispute between the state and the United 
States is what should require the United States to “claim an interest” so as to trigger jurisdiction 
under the Quiet Title Act. A provision in the Quiet Title Act that defines this phrase broadly 
enough to permit the state to quiet title to its submerged iands would resolve the issue. This 
would require a definition that makes the existence o f  a legal cloud on title sufficient to 
constitute a federal claim o f interest, so that the United S tates’ refusal to take a position as to 
navigability for title purposes o f  w aters on federal lands would give the state a cause o f  action 
in federal court.



B. J o in t S ta te /F ed era l N avigable W aters  C om m ission. In 1971, Congress and the State o f 
Alaska respectively created a Joint Federal/State Land Use Planning Commission for Alaska to 
assist in the massive land-use planning process following passage o f  the Alaska Native Claims 
Settlement Act. The State Legislature passed a bill in 2002 to create a similar State/Federal 
Commission for the purpose o f  expediting navigability determinations and providing 
recommendations for ways to improve the process o f  making w ater use and navigability 
decisions in Alaska. Similar legislation was introduced in Congress by the Alaska delegation 
to create the federal portion o f  the Commission. Unfortunately, this legislation did not pass as 
the federal and state administrations looked for other ways to accelerate title dispute 
resolutions.

Exam ples of N avigability  Com plexities & A dditional In form ation

Appendix A is a copy o f  the State o f  A laska’s August 27, 1992 notice to Secretary o f  the Interior, 
M anuel Lujan, Jr. o f  its intent to quiet title to submerged lands described under 194 specific water­
bodies in Alaska. Similarly, Appendix B contains a copy o f the official notice to Secretary o f the 
Interior Bruce Babbitt o f  the S tate’s intent to quiet title to submerged lands described under an 
additional 9 water-bodies. M ost o f  the water-bodies listed in Appendix A and Appendix B have been 
recognized by the Bureau o f  Land M anagem ent as being navigable for land conveyance purposes but 
have maintained that this assertion is not for title purposes.
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M a n u e l  L u j a n ,  J r . ,  S e c r e t a r y  

D e p a r t m e n t  o f  t h e  I n t e r i o r  

1 8 4 9  C S t r e e t  N W  

W a s h i n g t o n ,  D . C .  2 0 2 4 0

D e a r  M r .  L u j a n :

T h e  S t a t e  o f  A l a s k a  i n t e n d s  t o  f i l e  r e a l  p r o p e r t y  q u i e t  t i t l e  

a c t i o n s  a s  t o  t h e  s u b m e r g e d  l a n d s  d e s c r i b e d  o n  t h e  l i s t  a t t a c h e d  a s  

a p p e n d i x  A ,  a n d  i s  p r o v i d i n g  y o u  t h i s  n o t i c e  p u r s u a n t  t o  2 8  U . S . C .  

§240 9 a ( m ) .  T i t l e  t o  t h e s e  l a n d s  p a s s e d  t o  A l a s k a  a t  s t a t e h o o d  
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A t t a c h m e n t
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E d w a r d  F.  S p a n g ,  S t a t e  D i r e c t o r ,  B u r e a u  o f  L a n d  M a n a g e m e n t  

N i l e s  C e s a r ,  A r e a  D i r e c t o r ,  P a r e a u  o f  I n d i a n  A f f a i r s  

W a l t e r  S t i e g l i t z ,  R e g i o n a l  D i r e c t o r ,  F i s h  a n d  W i l d l i f e  S e r v i c e  
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A p p e n d i x  A  to l e t t e r  o f  A u g u s t  27, 1992. A,

C o l v i l l e  R e g i o n

M c u t h  of C o l v i l l e  R i v e r  t o  N u k a  R i v e r  

M c u t h  of K l m a  R i v e r  t o  C h e f a m a k

N o r t h w e s t  R e g i o n

M o u t h  of A g i a p u k  R i v e r  t o  A m e r i c a n  R i v e r  

M c u t h  of A m e r i c a n  R i v e r  t o  B u d d  C r e e k  

M o u t h  of  B u c k l a r d  R i v e r  t o  W e s t  F o r k  

M o u t h  of F i s h  R i v e r  t o  Q m i l a k  C r e e k  

M o u t h  o f  N i u k l u k  R i v e r  t o  C o u n c i l  

M o u t h  of K o b u k  R i v e r  t o  L o w e r  K o b u k  C a n y o n  

M o u t h  of K o y u k  R i v e r  t o  D i m e  L a n d i n g  

M o u t h  o f  K u z i t r i n  R i v e r  t o  N c x a p a g a  R i v e r  

M c u t h  of N a x a p a g a  R i v e r  t o  T u r n e r  C r e e k  

M o u t h  o f  N c a t a k  R i v e r  t o  A n i u k  R i v e r  

M c u t h  of  S e l a w i k  R i v e r  t o  K u g a r a k  R i v e r  

S h a k t o o l i k  R i v e r  

T h r o a t  R i v e r  

U n g a l i k ' R i v e r

M o u t h  of U n a l a k l e e t  R i v e r  t o  T e n m i l e  C r e e k

K n v u k u k  R i v e r  Recricn

M c u t h  of  H c q a t z a  R i v e r  t o  H o g  L a n d i n g  

M o u t h  of  K o y u k u k  R i v e r  t o  B e t t i e s  

M o u t h  of  M i d d l e  F o r k  t o  W i s e m a n

U p p e r  Y u kon R e g i o n

M o u t h  of B e a r p a w  R i v e r  t o  D i a m o n d  

M o u t h  of B e a v e r  C r e e k  t o  V i c t o r i a  C r e e k  

B i r c h  C r eek

M o u t h  of B l a c k  R i v e r  t o  B o u nd a r y

M o u t h  of C h a n d a l a r  R i v e r  t o  N o r t h  a n d  W e s t  F o rks

M o u t h  of C h a r l e y  R i v e r  t o  B e a r  C r e e k

M o u t h  of  C h a t a n i k a  R i v e r  t o  S t e e s e  H i g h w a y  B r i d g e

C h r i s t i a n  R i v e r

M c u t h  o f  C o l e e n  R i v e r  t o  L a k e  C r e e k  (59 miles) 

M c u t h  of  C r o a k e d  C r e e k  t o  B r i d g e  

G r a s s  R i v e r

M o u t h  of  Hes s  C r e e k  t o  N o r t h  a n d  S o u t h  F o r k s

M o u t h  of  H o d z a n a  R i v e r  t o  P i t k a  F o r k  (79 miles)

J i m  L a k e

M o u t h  of K a n d i k  R i v e r  t o  B o u n d a r y

M o u t h  of  N a t i o n  R i v e r  t o  B o u n d a r y

© 0 0 8
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M c u t h  of P o r c u p i n e  R i v e r  t o  B o u n d a r y  

R a y  R i v e r

M o u t h  of  Severrtymile R i v e r  t o  B a r n e y  C r e e k  

M c u t h  o f  S h e e n j e k  R i v e r  t o  T h l u i c k o h n j i k  C r e e k  

M c u t h  of T a t o n d u k  R i v e r  t o  B o u n d a r y

4 0  M i l e  A r e a

F o r t y  M i l e  R i v e r

M c u t h  of  N o r t h  F o r k  F o r t y  M i l e  R i v e r  t o  K i n k

M c u t h  of  S o u t h  F o r k  F o r t y  M i l e  R i v e r  t o  M o s q u i t o  F o r k

S o u t h  C e n t r a l  R e g i o n

M c u t h  o f  C h n l i t n a  R i v e r  t o  T o k o s i t n a  R i v e r  

M c u t h  1 Kasilck' R i v e r  t o  T u s t u m e n a  l a k e  f  

M o u t h  o f  K e n a i  R i v e r  to K e n a i  l a k e  

K e n a i  L a k e  

K n i k  R i v e r

L a k e  L o u i s e  a n d  o u t l e t  

L a k e  T u s t u r m e n a

M o u t h  o f  S k w e n t n a  R i v e r  t o  P o r t a g e  C r e e k  

S u s i t n a  L a k e

M c u t h  o f  S u s i t n a  R i v e r  t o  I n d i a n  R i v e r  

M o u t h  o f  T a l k e e t r a  R i v e r  t o  c h u n i l n a  C r e e k  

M o u t h  o f - T o k o s i t n a  R i v e r  t o  H e m e  L a k e  O u t l e t  

T y o n e  L a k e

M c u t h  o f  T y o n e  R i v e r  t o  T y o n e  L a k e

M o u t h  o f  Y e n t n a  R i v e r  t o  c o n f l u e n c e  o f  i ts E a s t  a n d  W e s t  F o r k s  

J c h n s o n  R i v e r  

R e d  R i v e r

T a n a n a  R e g i o n

M o u t h  of  C i e n a  R i v e r  t o  N o r t h  F o r k

M o u t h  o f  C h i s a n a  R i v e r  t o  S e a t t l e  C r e e k

M o u t h  o f  G o o d p a s t u r e  R i v e r  t o  C e n t r a l  C r e e k

H a r d i n g  Lak e

H e a l y  L a k e  a n d  o u t l e t

J c h n s o n  R i v e r

M o u t h  o f  Karrtishna R i v e r  t o  L a k e  K i n c h u m i n a

L a k e  G e o r g e  a n d  c u t l e t

L a k e  M a n s f i e l d  a n d  o u t l e t

M o u t h  o f  N a b e s n a  R i v e r  t o  N a b e s n a  M i n e

M o u t h  o f  N e n a n a  R i v e r  t o  H e a l y  R i v e r

M c u t h  of S a l c h a  R i v e r  t o  P a l d o  C r e e k

M c u t h  of T a n a n a  R i v e r  t o  N a b e s n a  a n d  C h i s a n a  R i v e r s

M o u t h  of  T e k l a n i k  R i v e r  t o  n e a r  C o m m a  L a k e

M o u t h  of  T e t l i n  R i v e r  t o  T e t l i n  L a k e

M o u t h  o f  T o l o v a n a  R i v e r  t o  W e s t  F o r k

M o u t h  of  W c o d  R i v e r  t o  F i s h  C r e e k

2
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M i d d l e  Y u k o n  R i v e r

M c u t h  of I n n c k o  R i v e r  to  C r i p p l e  C r e e k  

M c u t h  of  I d i t a r c d  R i v e r  to I d i t a r o d  

K h o t o l  R i v e r  

L i t t l e  M e l o z i t n a  R i v e r  

M e l o z i t n a  R i v e r

M c u t h  o f  N c w i t n a  R i v e r  a n d  S u l s t n a  R i v e r s  t o  T a m a r a c k  C r e e k  

T c z i t n a  R i v e r

L o u e r  Y u k o n  R e g i o n

A n v i k  R i v e r  

E o n a s i l a  R i v e r  

K o t l i k  R i v e r  

N u l a t o  R i v e r  

P a s t o l i k  R i v e r

K u s k o k w i m  R i v e r  R e g i o n

M o u t h  o f  Aru.ak R i v e r  t o  S a l m o n  R i v e r  

M c u t h  o f  B i g  R i v e r  t o  O t t e r  C r e e k  

M o u t h  o f  C h u k c w a n  R i v e r  t o  G e m u k  R i v e r  

C r c o k e d  C r e e k

M o u t h  o f  E a s t  F o r k  K u s k o k w i m  R i v e r  t o  S l o w  F o r k  a n d  T o n z o n a  R i v e r

M c u t h  o f  G e m u k  R i v e r  t o  B e a v e r  C r e e k

M o u t h  o f  G e o r g e  R i v e r  to  J u l i a n  C r e e k

M o u t h  o f  H o l i t n a  R i v e r  t o  C h u k c w a n  R i v e r

H o h o l i t n a  R i v e r

M o u t h  o f  J o h n s o n  R i v e r  t r c m  M u d  C r e e k  P o r t a g e  t o  C r o o k e d  C r e e k  

M o u t h  o f  J o h n s o n  R i v e r  t o  N u r a p i t c h u k  a n d  Atroautluak 

K i s a r a l i k  R i v e r  1— •

M c u t h  o f  K u g u k l i k  R i v e r  t o  K i p n u k  

K u l i k  L a k e

M o u t h  o f  Kliskokwim R i v e r  to  N o r t h  F o r k  

L i t t l e  T o n z o n a  R i v e r

M c u t h  o f  M i d d l e  F o r k  an d  B i g  R i v e r  t o  S a l m o n  R i v e r  

M c u t h  o f  M i d d l e  F o r k  K u s k o k w i m  R i v e r  t o  P i t k a  F o r k  

M c u t h  o f  N i m c m  F o r k  t o  its W e s c  F o r k

M o u t h  o f  N o r t h  F o r k  K u s k o k w i m  t o  L a k e  _ ii n c h u n i n a  P o r t a g e

M c u t h  of  S o u t h  F o r k  K u s k o k w i m  R i v e r  t o  T a t i n a  R i v e r

M o u t h  o f  S t a n e y  R i v e r  to  L i m e  V i l l a g e

M o u t h  o f  S w i f t  F o r k  to H i g h p o w e r  C r e e k

M o u t h  o f  Idkcrtna R i v e r  to F o u r t h  o f  J u l y  C r e e k

M o u t h  o f  T a L b i k s a k  R i v e r  to  Y u k o n - K U s k c k w i m  P o r t a g e

M o u t h  o f  T u l u k s a k  R i v e r  t o  U p p e r  L a n d

W h i r a f i s h  L a k e  a n d  c u t l e t

B r i s t o l  B a y  R e g i o n

A l e c  R i v e r  ov.,' ̂ V —

Aniakchak R iv e r K.
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B l a c k  L a k e  fc-

M c u t h  of C h i g n i k  R i v e r  t o  B l a c k  L a k e  c d ^ c y w ,  V_
Q u k u m i n u k  L a k e  

Q i i l i k a d r o t n a  R i v e r  

C h u l i t n a  R i v e r  

C l a r k  R i v e r

M c u t h  of  C o p p e r  R i v e r  t o  F a l l s  

D a g o  C r e e k  - u «>a c k i Vc 

Do g  S a l m o n  R i v e r  fc

E e k  R i v e r

Elgegik R i v e r  a n d  B e c h a r o f  L a k e  

G i h r a l t e r  L a k e  a n d  o u t l e t  

M o u t h  of  G o o d n e w s  R i v e r  t o  W a t l a n u s e  C r e e k  

M c u t h  of I g u s h i k  R i v e r  t o  A m a n k a  L a k e  

I l l i a m n a  L a k e

M o u t h  of  111 i a m n a  R i v e r  t o  F o r k s  

M o u t h  of  K a n e k t a k  R i v e r  t o  K a a a t i  L a k e  

K a k h o n a k  L a k e

M c u t h  o f  K i n g  S a l m o n  R i v e r  t o  O l d s  C r e e k  k-

M o u t h  o f  K v i c h a k  R i v e r  t o  I l l i a m n a  L a k e

L a k e  A l e k n a g i k

l a k e  Chavekukp.il i

L a k e  C l a r k

L a k e  B e v e r l y

L a k e  K u l i k  m  i . !£«.»-»*«— <

L a k e  M e r k a

L o w e r  P i k e  L a k e  a i d  o u t l e t  ucyvftiVc 

K o k w a k  R i v e r  “

K a k t u l i  R i v e r  

M u k l u n g  R i v e r

M c u t h  o f  M u l c h a t n a  R i v e r  t o  Sunrait C r e e k

M o u t h  of N a k n e k  R i v e r  t o  N a k n e k  L a k e  M a L w «|£./ r >W.

N e g u k t h l i k  R i v e r

N e w h a l e n  R i v e r

N i s h l i k  L a k e

M o u t h  o f  N u s h a g a k  R i v e r  t o  N e w  S t u y a h o k

M c u t h  o f  N u y a k u k  R i v e r  t o  N u y a k u k  L a k e

O r g c k e  R i v e r

O s v i a k  R i v e r

Q u ig m y  R i v e r
P i l e  R i v e r

R u t h  L a k e  a n d  o u t l e t  1/50.31-14 L-
M o u t h  of  S m e l t  C r e e k  t o  S m e l t  L a k e  Wo-L.^e.fc_

M c u t h  o f  S n a k e  R i v e r  t o  N u n a v a u g a l u k  L a k e  

S t u y a h o k  R i v e r  

T a z m i n a  R i v e r

M o u t h  of  T c g i a k  R i v e r  t o  T o g i a k  L a k e  
l u n u l k  R i v e r  

U a l i k  L a k e

M o u t h  of  U g a s h i k  R i v e r  t o  L o w e r  a n d  U p p e r  U g a s h i k  J a k e s  U- A4 iJic 
U p n u k  L a k e  u

W e a r y  R i v e r
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M c u t h  o f  W o o d  R i v e r  t o  L a k e  A l e k n a g i k  

C c u p e r  R i v e r  Recricri

M c u t h  o f  B e r i n g  R i v e r  t o  n e a r  B e r i n g  La.1,'1.

M c u t h  of  C h i t n a  R i v e r  t o  T a n a  R i v p r

M c u t h  o f  C o p p e r  R i v e r  t o  B a t z u l n e t a s  (abo v e  Slana)

C r o s s w i n d  l a k e

M c u t h  of E y a k  R i v e r  a n d  E y a k  L a k e  

M c u t h  o f  K l u t i n a  R i v e r  t o  K l u t i n a  L a k e  

L e w e  R i v e r

M i l e s  L a k e  a n d  c u t l e t  

N e l c h i n a  R i v e r

- T a s n u n a  R i v e r

-  M c u t h  of T a z l i n a  R i v e r  t o  T a z l i n a  L a k e

.Southeast Recricn

C h i l k a t  R i v e r  

C h i l k c o t  R i v e r  

S t i k i n e  R i v e r

K o d i a k  I s l a n d  a n d  S h e l i k p f  S t r a i g h t  R e g i o n  

A f o g n a k  L a k e

M c u t h  of  A f o g n a k  R i v e r  t o  t h e  r e m a i n s  o f  t h e  B r i d g e  

A k a l u r a  a n d  R e d  L a k e s

M o u t h  o f  A n i a k c h a k  R i v e r  t o  A l b e r t  J o h n s o n  C r e e k  

K a r l u k  L a k e

M c u t h  o f  K a r l u k  R i v e r  t o  K a r l u k  L a k e  _

S t a t e w id e  R e g io n

Y u k o n  R i v e r
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DEPARTM ENT O F L A W

OFF/CE OF THE ATTORNEY GENERAL

D e c e m b e r  X I ,  1 9 9 6

g E R T I E I E D  H A I L  - . R E T U R N  R E C E I P T  R E Q U E S T E D

B r u c e  B a b b i t t  

D e p a r t m e n t  o f  t h e  I n t e r i o r  
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Return To Navigability Pave

State Policy on Navigability
T a b l e  o f  C o n t e n t s :

• I  Identifying and Protecting State Title to the Beds of Navigability
° Riparian Rights and Statute of Limitations 
° Navigability Criteria 
0 Navigability Criteria Disputes 
0 Identification of Navigable Waters 
° Navigable Waters within Pre-Statehood Federal Withdrawals 
° Navigable Waters within ANILCA Conservation System Units

• II. Legal and Policy Guidelines Governing Management of 
Submerged Lands and Public Waters

° Public Trust Doctrine 
° Public Waters 
0 Boundaries of Navigable Waters 
3 Conclusion

Policies and Proceduces on Ownership 
and Management of Navigable and Public Waters
J u n e  1 8 , 1 9 9 6  S t a t e  o w n e r s h i p  o f  t h e  b e d s  o f  n a v i g a b l e  w a t e r s  i s  a n  
i n h e r e n t  a t t r i b u t e  o f  s t a t e  s o v e r e i g n t y  p r o t e c t e d  b y  t h e  U n i t e d  S t a t e s  
C o n s t i t u t i o n .  U t a h  v .  U n i t e d  S t a t e s ,  4 8 2  U . S .  1 9 3  ( 1 9 8 7 ) .  U n d e r  t h e  
d o c t r i n e ,  a l l  s t a t e s  e n t e r  t h e  U n i o n  o n  a n  e q u a l  f o o t i n g  w i t h  r e s p e c t  
t o  s o v e r e i g n  r i g h t s  a n d  p o w e r s ,  t i t l e  t o  t h e  b e d s  o f  n a v i g a b l e  w a t e r s  
i n  A l a s k a  v e s t e d  i n  t h e  n e w l y  f o r m e d  S t a t e  o f  A l a s k a  i n  1 9 5 9 .  I n  
a d d i t i o n ,  u n d e r  t h e  A l a s k a  C o n s t i t u t i o n  a n d  t h e  p u b l i c  t r u s t  d o c t r i n e ,  
a l l  w a t e r s  i n  t h e  s t a t e  a r e  h e l d  a n d  m a n a g e d  b y  t h e  s t a z e  i n  t r u s t  f o r
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t h e  u s e  o f  t h e  p e o p l e ,  r e g a r d l e s s  o f  n a v i g a b i l i t y  a n d  o w n e r s h i p  o f  t h e  
s u b m e r g e d  l a n d s  u n d e r  t h e  E q u a l  F o o t i n g  D o c t r i n e .

T h e  p u r p o s e  o f  t h i s  p a p e r  i s  t o  d e s c r i b e  t h e  S t a t e  o f  A l a s k a ' s  p o l i c i e s  
a n d  p r o c e d u r e s  f o r  i d e n t i f y i n g  a n d  p r o t e c t i n g  t h e  s t a t e ' s  t i t l e  t o  t h e  
b e d s  o f  n a v i g a b l e  w a t e r s .  I n  a d d i t i o n ,  t h i s  p a p e r  o u t l i n e s  t h e  l e g a l  
a n d  p o l i c y  c o n s i d e r a t i o n s  w h i c h  g u i d e  t h e  o w n e r s h i p  a n d  m a n a g e m e n t  o f  
s u b m e r g e d  l a n d s  a n d  p u b l i c  w a t e r s .

I. IDENTIFYING AND PROTECTING STATE TITLE TO 
THE BEDS OF NAVIGABLE WATERS

I d e n t i f i c a t i o n  a n d  m a n a g e m e n t  o f  t h e  b e d s  o f  n a v i g a b l e  w a t e r s  i s  a n  
i m p o r t a n t  p o l i c y  o f  t h e  S t a t e  o f  A l a s k a .  I n  1 9 8 0 ,  t h e  s t a t e  e s t a b l i s h e d  
a  c o m p r e h e n s i v e  n a v i g a b i l i t y  p r o g r a m  t o  r e s p o n d  t o  f e d e r a l  l a n d  
c o n v e y a n c e s  a n d  l a n d  m a n a g e m e n t  a c t i v i t i e s  u n d e r  t h e  A l a s k a  S t a t e h o o d  
a c t ,  t h e  A l a s k a  N a t i v e  C l a i m s  S e t t l e m e n t  A c t  ( A N C S A ) , a n d  t h e  A l a s k a  
N a t i o n a l  I n t e r e s t  L a n d s  C o n s e r v a t i o n  A c t  ( A N I L C A ) . P u r s u a n t  t o  t h e  
p r o v i s i o n s  o f  t h o s e  a c t s ,  t h e  f e d e r a l  g o v e r n m e n t  h a s  i s s u e d  
n a v i g a b i l i t y  d e t e r m i n a t i o n s  f o r  t h o u s a n d s  o f  l a k e s ,  r i v e r s ,  a n d  s t r e a m s  
t h r o u g h o u t  t h e  s t a t e  i n  a n  e f f o r t  t o  d e t e r m i n e  w h e t h e r  t h e  s t a t e  o r  
f e d e r a l  g o v e r n m e n t  o w n s  t h e  s u b m e r g e d  l a n d s .  N a v i g a b i l i t y  
d e t e r m i n a t i o n s  a r e  a l s o  m a d e  p r i o r  t o  m a n y  s t a t e  l a n d  d i s p o s a l s  t o  
i n s u r e  t h a t  a d e q u a t e  p u b l i c  u s e  e a s e m e n t s  a r e  r e s e r v e d .

T h e  b a s i c  p u r p o s e  o f  t h e  s t a t e ' s  p r o g r a m  i s  t o  p r o t e c t  t h e  p u b l i c  
r i g h t s  a s s o c i a t e d  w i t h  n a v i g a b l e  w a t e r s ,  i n c l u d i n g ,  i n  p a r t i c u l a r ,  t h e  
s t a t e ' s  t i t l e  t o  t h e  s u b m e r g e d  l a n d s .  B e c a u s e  s t a t e  a n d  n a t i v e  l a n d  
s e l e c t i o n s  a r i d  f e d e r a l  c o n s e r v a t i o n  u n i t s  b l a n k e t  t h e  s t a t e ,  
n a v i g a b i l i t y  q u e s t i o n s  h a v e  a r i s e n  f o r  r i v e r s ,  l a k e s ,  a n d  s t r e a m s  
t h r o u g h o u t  A l a s k a .  T h e  n a v i g a b i l i t y  o f  m a n y  o f  t h o s e  w a t e r b o d i e s  h a s  a  
l r e a d y  b e e n  e s t a b l i s h e d .  T h e r e  a r e  h u n d r e d s  o f  o t h e r s ,  
h o w e v e r ,  w h e r e  n a v i g a b i l i t y  i s  n o t  y e t  d e t e r m i n e d .

T o  h e l p  r e s o l v e  t h e s e  n a v i g a b i l i t y  d i s p u t e s ,  a  m a j o r  g o a l  o f  t h e  
s t a t e ' s  n a v i g a b i l i t y  p r o g r a m  i s  t o  i d e n t i f y  t h e  p r o p e r  c r i t e r i a  f o r  
d e t e r m i n i n g  t i t l e  n a v i g a b i l i t y  i n  A l a s k a  a n d  t o  g a t h e r  s u f f i c i e n t  
i n f o r m a t i o n  a b o u t  t h e  u s e s  a n d  p h y s i c a l  c h a r a c t e r i s t i c s  o f  i n d i v i d u a l  
w a t e r b o d i e s  s o  t h a t  a c c u r a t e  n a v i g a b i l i t y  d e t e r m i n a t i o n s  c a n  b e  m a d e  a s  
d i s p u t e s  a r i s e .  O t h e r  i m p o r t a n t  a s p e c t s  o f  t h e  p r o g r a m  i n c l u d e  
m o n i t o r i n g  f e d e r a l  l a n d  c o n v e y a n c e  a n d  m a n a g e m e n t  p r o g r a m s  t o  i d e n t i f y  
p a r t i c u l a r  n a v i g a b i l i t y  d i s p u t e s ,  s e e k i n g  c o o p e r a t i v e  r e s o l u t i o n  o f  
n a v i g a b i l i t y  p r o b l e m s  t h r o u g h  n e g o t i a t i o n s  a n d  l e g i s l a t i o n ,  a n d  
p r e p a r i n g  f o r  s t a t e w i d e  n a v i g a b i l i t y  l i t i g a t i o n .

R e t u r n  t o  T a b l e  o f  C o n c e n t s

RIPARIAN RIGHTS AND STATUTE OF LIM ITA TIO N S
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D i s p u t e s  o v e r  o w n e r s h i p  o f  s u b m e r g e d  l a n d s  i n  A l a s k a  h a v e  a r i s e n  u n d e r  
a  v a r i e t y  o f  c i r c u m s t a n c e s .  T h e  p r i n c i p a l  s o u r c e  o f  t h e  d i s p u t e s  i n  
A l a s k a  i s  t h e  s u r v e y  a n d  a c r e a g e  a c c o u n t i n g  s y s t e m  u s e d  b y  t h e  f e d e r a l  
g o v e r n m e n t  f o r  c o n v e y i n g  l a n d  t o  t h e  s t a t e  a n d  n a t i v e  c o r p o r a t i o n s .

T h e  s t a n d a r d  p r o c e d u r e s  f o r  s u r v e y i n g  a n d  c o n v e y i n g  f e d e r a l  l a n d  a r e  
f o u n d  i n  t h e  M a n u a l  o f  I n s t r u c t i o n s  f o r  t h e  S u r v e y  o f  t h e  P u b l i c  L a n d s  
o f  t h e  U n i t e d  S t a t e s ,  g e n e r a l l y  k n o w n  a s  t h e  BLM M a n u a l  o f  S u r v e y i n g  
I n s t r u c t i o n s .  U n d e r  t h o s e  p r o c e d u r e s ,  c o n s i s t e n t l y  u s e d  i n  e v e r y  
p u b l i c  l a n d  s t a t e  e x c e p t  A l a s k a ,  o n l y  u p l a n d s  a r e  s u r v e y e d  a n d  c o n v e y e d  
i n  f u l f i l l m e n t  o f  a c r e a g e  e n t i t l e m e n t s ,  n o t  s u b m e r g e d  l a n d s .  T h e  
s u r v e y  r u l e s  r e q u i r e  t h a t  a l l  l a k e s  5 0  a c r e s  o r  l a r g e r ,  a n d  r i v e r s  a n d  
s t r e a m s  t h r e e  c h a i n s  ( 1 9 8  f e e t )  i n  w i d t h  o r  w i d e r ,  r e g a r d l e s s  o f  
n a v i g a b i l i t y ,  b e  m e a n d e r e d  a n d  s e g r e g a t e d  ( e x c l u d e d )  f r o m  t h e  s u r v e y e d  
p u b l i c  l a n d s .  O n l y  t h e  s u r v e y e d  u p l a n d s  a r e  c o n v e y e d .  T h e  a c r e a g e  o f  
m e a n d e r e d  r i v e r s ,  l a k e s ,  a n d  s t r e a m s  i s  n o t  i n c l u d e d  i n  c o m p u t i n g  t h e  
a m o u n t  o f  l a n d  i n v o l v e d  i n  t h e  c o n v e y a n c e .

I n  A l a s k a ,  h o w e v e r ,  t h e  f e d e r a l  g o v e r n m e n t  h a d  n o t  c o n s i s t e n t l y  
f o l l o w e d  t h e s e  s u r v e y  r u l e s .  U n t i l  1 9 8 3 ,  t h e  f e d e r a l  g o v e r n m e n t  
t r e a t e d  s u b m e r g e d  l a n d s  t h e  s a m e  a s  u p l a n d s .  A l l  b o d i e s  o f  w a t e r  t h a t  
w e r e  c o n s i d e r e d  n o n - n a v i g a b l e  b y  t h e  f e d e r a l  g o v e r n m e n t ,  r e g a r d l e s s  o f  
s i z e ,  w e r e  s u r v e y e d  a s  t h o u g h  t h e y  w e r e  u p l a n d s  a n d  t h e  a c r e a g e  o f  
s u b m e r g e d  l a n d s  w a s  c h a r g e d  a g a i n s t  t h e  t o t a l  a c r e a g e  e n t i t l e m e n t .

B e c a u s e  o f  t h e s e  c o n v e y a n c e  p r o c e d u r e s ,  t h e  n a v i g a b i l i t y  o f  w a t e r b o d i e s  
i n  A l a s k a  h a s  b e e n  a n  i s s u e  o f  c o n t e n t i o n  s i n c e  t h e  e n a c t m e n t  o f  t h e  
A l a s k a  S t a t e h o o d  A c t  a n d  ANCSA.  I n  a d d i t i o n  t o  t h e  p r o b l e m s  c a u s e d  b y  
a  l a c k  o f  i n f o r m a t i o n  a b o u t  m a n y  w a t e r b o d i e s ,  t h e  s i t u a t i o n  w a s  
e x a c e r b a t e d  b y  t h e  n a r r o w  d e f i n i t i o n  o f  n a v i g a b i l i t y  u s e d  b y  t h e  
f e d e r a l  g o v e r n m e n t .  H u n d r e d s  o f  r i v e r s ,  l a k e s ,  a n d  s t r e a m s  c o n s i d e r e d  
n a v i g a b l e  b y  t h e  s t a t e  w e r e  d e t e r m i n e d  n o n - n a v i g a b l e  b y  t h e  f e d e r a l  
g o v e r n m e n t .

I n  1 9 8 3 ,  f o l l o w i n g  y e a r s  o f  n e g o t i a t i o n s ,  l a w s u i t s  a n d  l e g i s l a t i v e  
a t t e m p t s  t o  s o l v e  t h e  n a v i g a b i l i t y  p r o b l e m s  c r e a t e d  b y  t h e  u n u s u a l  
s u r v e y  a n d  c o n v e y a n c e  p r o c e d u r e s  i n  A l a s k a ,  t h e  S t a t e  o f  A l a s k a ,  t h e  
U n i t e d  S t a t e s  D e p a r t m e n t  o f  t h e  I n t e r i o r  a n d  t h e  A l a s k a  F e d e r a t i o n  o f  
N a t i v e s  (AFM) a g r e e d  t h a t  t h e  s t a n d a r d  r u l e s  o f  s u r v e y  s h o u l d  b e  
f o l l o w e d  f o r  l a n d  c o n v e y a n c e s  i n  A l a s k a .  T h e  e f f e c t  o f  t h a t  d e c i s i o n  
w a s  t o  t r e a t  A l a s k a  s u r v e y s  a n d  l a n d  c o n v e y a n c e s  l i k e  f e d e r a l  l a n d  
s u r v e y s  a n d  c o n v e y a n c e s  i n  o t h e r  s t a t e s .  T h e  r e c i p i e n t s  o f  c o n v e y a n c e s  
f r o m  t h e  f e d e r a l  g o v e r n m e n t  a r e  c h a r g e d  o n l y  f o r  t h e  a m o u n t  o f  p u b l i c  
l a n d  t h a t  i s  c a l c u l a t e d  b y  t h e  s u r v e y ,  w h i c h  d o e s  n o t  i n c l u d e  t h e  a r e a s
o f  m e a n d e r e d  r i v e r s ,  l a k e s  a n d  s c r e a m s .

T h e  u s e  o f  t h e s e  s u r v e y  p r o c e d u r e s  h a s  e l i m i n a t e d  m a n y  o f  t h e  p r o b l e m s  
a s s o c i a t e d  w i t h  t h e  f e d e r a l  l a n d  c o n v e y a n c e  p r o g r a m s  i n  A l a s k a .  
S u b m e r g e d  l a n d s  a r e  n o  l o n g e r  b e i n g  c o n v e y e d  t o  f u l f i l l  a c r e a g e  
e n t i t l e m e n t s .  W i t h  t h e  e x c e p t i o n  o f  l a k e s  s m a l l e r  t h a n  5 0  a c r e s  a n d  
s t r e a m s  n a r r o w e r  t h a n  1 9 8  f e e t ,  n a v i g a b i l i t y  d e t e r m i n a t i o n s  a r e  n o  
l o n g e r  b e i n g  m a d e  p r i o r  t o  f e d e r a l  l a n d  c o n v e y a n c e s . D e t e r m i n a t i o n s  o f
o w n e r s h i p  o f  s u b m e r g e d  l a n d s  c a n  b e  p u t  o f f  u n t i l  a  n a t u r a l  r e s o u r c e
u s e  o r  c o n f l i c t  r e q u i r e s  r e s o l u t i o n ,  s u c h  a s  i s s u a n c e  o f  a n  o i l  a n d  g a s
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l e a s e ,  m i n i n g  c l a i m ,  o r  a  g r a v e l  s a l e .

T h r o u g h  t h e  j o i n t  e f f o r t s  o f  t h e  S t a t e  o f  A l a s k a ,  A FN,  a n d  t h e  
D e p a r t m e n t  o f  t h e  I n t e r i o r ,  t h e  1 9 8 3  d e c i s i o n  t o  u s e  t h e  s t a n d a r d  
s u r v e y  p r o c e d u r e s  f o r  l a n d  c o n v e y a n c e s  i n  A l a s k a  w a s  l e g i s l a t i v e l y  
a p p r o v e d  i n  A u g u s t  1 9 8 8  w h e n  t h e  U n i t e d  S t a t e s  C o n g r e s s  p a s s e d  
l e g i s l a t i o n  ( 9 4  S t a t .  2 4 3 0 )  a m e n d i n g  S e c t i o n  9 0 1  o f  t h e  A l a s k a  N a t i o n a l  
I n t e r e s t  L a n d s  C o n s e r v a t i o n  A c t ,  c o d i f i e d  a t  4 3  U . S . C .  1 6 3 1 .  T h e  1 9 8 8  
a m e n d m e n t ,  s o m e t i m e s  r e f e r r e d  t o  a s  t h e  A l a s k a  S u b m e r g e d  L a n d s  A c t ,  
r e q u i r e s  t h a t  t h e  s t a n d a r d  r u l e s  o f  s u r v e y  i n  t h e  BLM M a n u a l  o f  
S u r v e y i n g  I n s t r u c t i o n s  b e  u s e d  f o r  a l l  f e d e r a l  s u r v e y s  u n d e r  t h e  A l a s k a  
S t a t e h o o d  A c t  a n d  ANCSA. T h e  1 9 8 8  a m e n d m e n t  a l s o  r e p e a l e d  t h e  S e c t i o n  
9 0 1  s t a t u t e  o f  l i m i t a t i o n s  t h a t  w o u l d  h a v e  r e q u i r e d  t h e  s t a t e  t o  f i l e  a  
l a w s u i t  w i t h i n  a  v e r y  s h o r t  p e r i o d  o f  t i m e  i n  o r d e r  t o  p r e s e r v e  i t s  
t i t l e  t o  t h e  b e d s  o f  n a v i g a b l e  w a t e r s  c o n v e y e d  t o  n a t i v e  c o r p o r a t i o n s  
b y  t h e  f e d e r a l  g o v e r n m e n t  a s  a  r e s u l t  o f  e r r o n e o u s  n a v i g a b i l i t y  
d e t e r m i n a t i o n s ,  p o o r  m a p s ,  s u r v e y s  o r  w h a t e v e r .

E v e n  w i t h  t h i s  l e g i s l a t i o n ,  a  m a j o r  p r o b l e m  c o n c e r n i n g  n a v i g a b i l i t y  
d e c i s i o n s  m a d e  b y  t h e  f e d e r a l  g o v e r n m e n t  u n d e r  t h e  o l d  s y s t e m  r e m a i n s  
u n r e s o l v e d .  A t  i s s u e  a r e  t h e  h u n d r e d s  o f  e r r o n e o u s  n o n - n a v i g a b i l i t y  
d e c i s i o n s  a n d  t h e  r e s u l t i n g  s u b m e r g e d  l a n d  c o n v e y a n c e s  m a d e  t o  ANCSA 
c o r p o r a t i o n s  i n  p r e v i o u s  y e a r s .  I n  a d d i t i o n ,  t o  c o m p l y  w i t h  t h e  
m e a n d e r i n g  r e q u i r e m e n t s  o f  t h e  BLM S u r v e y  M a n u a l ,  t h e  f e d e r a l  
g o v e r n m e n t  i s  s t i l l  r e q u i r e d  t o  m a k e  n a v i g a b i l i t y  d e t e r m i n a t i o n s  f o r  
l a k e s  s m a l l e r  t h a n  5 0  a c r e s  a n d  r i v e r s  o r  s t r e a m s  n a r r o w e r  t h a n  1 9 8  
f e e t  i n  w i d t h  t o  d e t e r m i n e  i f  t h e s e  w a t e r s  m u s t  b e  m e a n d e r e d .

R e t u r n  t o  T a b l e  o f  C o n t e n t s

NAVIGABILITY CRITERIA

T h e  g r e a t e s t  h u r d l e  t o  o v e r c o m e  i n  t h e  s t a t e ' s  e f f o r t s  t o  i d e n t i f y  a n d  
m a n a g e  n a v i g a b l e  w a t e r s  h a s  b e e n  t h e  l o n g -  s t a n d i n g  d i f f e r e n c e s  o f  
o p i n i o n  b e t w e e n  t h e  S t a t e  o f  A l a s k a  a n d  t h e  U n i t e d  S t a t e s  r e g a r d i n g  t h e  
a p p l i c a t i o n  o f  t h e  t e s t  f o r  d e t e r m i n i n g  t i t l e  n a v i g a b i l i t y .
N a v i g a b i l i t y  i s  a  q u e s t i o n  o f  f a c t ,  n o t  a  s i m p l e  l e g a l  f o r m u l a .  
V a r i a t i o n s  i n  w a t e r b o d y  u s e  t h a t  r e s u l t  f r o m  d i f f e r e n t  p h y s i c a l  
c h a r a c t e r i s t i c s  a n d  t r a n s p o r t a t i o n  m e t h o d s  a n d  n e e d s  m u s t  b e  t a k e n  
i n t o  a c c o u n t .  T h e r e  a r e  m a n y  l e g a l  p r e c e d e n t s  f o r  d e t e r m i n i n g  
n a v i g a b i l i t y  i n  o t h e r  s t a t e s  b a s e d  u p o n  t h e  p a r t i c u l a r  f a c t s  p r e s e n t e d  
i n  t h o s e  c a s e s .  I n  A l a s k a ,  t h o u g h ,  w e  a r e  j u s t  b e g i n n i n g  t o  g e t  t h e  
f i n a l  c o u r t  d e c i s i o n s  t h a t  a r e  n e c e s s a r y  t o  p r o v i d e  l e g a l  g u i d a n c e  f o r  
a c c u r a t e  n a v i g a b i l i t y  d e t e r m i n a t i o n s .

T h e  p h y s i c a l  c h a r a c t e r i s t i c s  a n d  u s e s  o f  a  w a t e r b o d y  u s e d  b y  t h e  s t a t e  
f o r  a s s e r t i n g  n a v i g a b i l i t y ,  c o m m o n l y  r e f e r r e d  t o  a s  n a v i g a b i l i t y  
" c r i t e r i a " ,  a r e  b a s e d  u p o n  l e g a l  p r i n c i p l e s  t h a t  h a v e  b e e n  e s t a b l i s h e d  
b y  t h e  f e d e r a l  c o u r t s .  T h e s e  c r i t e r i a  a r e  a p p l i e d  t o  r i v e r s ,  l a k e s ,  
a n d  s t r e a m s  t h r o u g h o u t  t h e  s t a t e  a n d  t a k e  i n t o  a c c o u n t  A l a s k a ' s  
g e o g r a p h y ,  e c o n o m y ,  c u s t o m a r y  m o d e s  o f  w a t e r - b a s e d  t r a n s p o r t a t i o n ,  a n d  
t h e  p a r t i c u l a r  p h y s i c a l  c h a r a c t e r i s t i c s  o f  t h e  w a t e r b o d y  u n d e r
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T h e  f e d e r a l  t e s t  f o r  d e t e r m i n i n g  n a v i g a b i l i t y  w a s  e s t a b l i s h e d  o v e r  a  
h u n d r e d  y e a r s  a g o .  I n  t h e  l a n d m a r k  d e c i s i o n  o f  T h e  D a n i e l  B a l l ,  77  
U . S .  ( 1 9  W a l l . )  5 5 7 ,  5 6 3 ,  ( 1 8 7 0 ) ,  t h e  S u p r e m e  C o u r t  d e c l a r e d :

T h o s e  r i v e r s  m u s t  b e  r e g a r d e d  a s  p u b l i c  n a v i g a b l e  r i v e r s  i n  l a w  
w h i c h  a r e  n a v i g a b l e  i n  f a c t .  A n d  t h e y  a r e  n a v i g a b l e  i n  f a c t  w h e n  
t h e y  a r e  u s e d ,  o r  a r e  s u s c e p t i b l e  o f  b e i n g  u s e d ,  i n  t h e i r  o r d i n a r y  
c o n d i t i o n ,  a s  h i g h w a y s  o f  c o m m e r c e ,  o v e r  w h i c h  t r a d e  a n d  t r a v e l  
a r e  o r  m a y  b e  c o n d u c t e d  i n  t h e  c u s t o m a r y  m o d e s  o f  t r a d e  a n d  t r a v e l  
o n  w a t e r .

A l t h o u g h  T h e  D a n i e l  B a l l  t e s t  i s  a c c e p t e d  a s  t h e  c o r r e c t  s t a n d a r d  f o r  
d e t e r m i n i n g  n a v i g a b i l i t y ,  t h e r e  h a s  b e e n  a  l o t  o f  d i s a g r e e m e n t  o v e r  
a p p l i c a t i o n  o f  m a n y  o f  t h e  t e r m s  a n d  p h r a s e s  u s e d  i n  T h e  D a n i e l  B a l l  
t e s t  t o  t h e  s p e c i f i c  u s e s  o f  A l a s k a ' s  l a k e s ,  r i v e r s  a n d  s t r e a m s .  T h e  
S t a t e  o f  A l a s k a  u s e s  t h e  f o l l o w i n g  i n t e r p r e t a t i o n  o f  t h a t  t e s t  a s  t h e  
b a s i s  f o r  i t s  n a v i g a b i l i t y  p r o g r a m .

T h e  W a t e r b o d y  M u s t  B e  U s a b l e  A s  a  H i g h w a y  F o r  t h e  T r a n s p o r t a t i o n  o f  
P e o p l e  o r  G o o d s .  I n t e r p r e t i n g  t h e  r e q u i r e m e n t s  t h a t  n a v i g a b l e  
w a t e r b o d i e s  b e  u s e d  o r  u s a b l e  a s  " h i g h w a y s  o f  c o m m e r c e " ,  t h e  c o u r t s  
h a v e  r u l e d  t h a t  t h e  c e n t r a l  t h e m e  o f  t i t l e  n a v i g a b i l i t y  i s  t h a t  t h e  
w a t e r b o d y  b e  c a p a b l e  o f  u s e  a s  a  h i g h w a y  w h i c h  p e o p l e  c a n  u s e  f o r  
t r a n s p o r t i n g  g o o d s  o r  f o r  t r a v e l .  N e i t h e r  t h e  t y p e s  o f  g o o d s  b e i n g  
t r a n s p o r t e d  n o r  t h e  p u r p o s e  o f  t h e  t r a v e l  a r e  i m p o r t a n t  i n  d e t e r m i n i n g  
n a v i g a b i l i t y .  T r a n s p o r t a t i o n  o n  w a t e r  a s s o c i a t e d  w i t h  r e c o g n i z e d  
c o m m e r c i a l  a c t i v i t i e s  i n  A l a s k a ,  s u c h  a s  m i n i n g ,  t i m b e r  h a r v e s t i n g ,  a n d  
t r a p p i n g  i s ,  e v i d e n c e  o f  n a v i g a b i l i t y .  T h e  u s e  o f  w a t e r b o d i e s  f o r  
t r a n s p o r t a t i o n  i n  c o n n e c t i o n  w i t h  n a t u r a l  r e s o u r c e s  e x p l o r a t i o n  o r  
d e v e l o p m e n t ,  g o v e r n m e n t  l a n d  m a n a g e m e n t ,  m a n a g e m e n t  o f  f i s h  a n d  g a m e  
r e s o u r c e s ,  o r  s c i e n t i f i c  r e s e a r c h  i s  a l s o  e v i d e n c e  o f  n a v i g a b i l i t y .  
T r a v e l  b y  l o c a l  r e s i d e n t s  o r  v i s i t o r s  f o r  t h e  p u r p o s e  o f  h u n t i n g ,  
f i s h i n g ,  a n d  t r a p p i n g ,  o r  a s  a  m e a n s  o f  a c c e s s  t o  a n  a r e a  c a n  b e  u s e d  
t o  e s t a b l i s h  n a v i g a b i l i t y .  T h e  s a m e  h o l d s  f o r  r e c r e a t i o n a l  
t r a n s p o r t a t i o n ,  i n c l u d i n g  p e r s o n a l  t r a v e l  a n a  p r o f e s s i o n a l l y  g u i d e d  
t r i p s .

W a t e r s  W h i c h  A r e  C a p a b l e  o f  B e i n g  U s e d  F o r  T r a n s p o r t i n g  P e r s o n s  a n d  
G o o d s ,  A l t h o u g h  N o t  A c t u a l l y  U s e d ,  A r e  N a v i g a b l e .  I t  i s  n o t  n e c e s s a r y  
t h a t  a  w a t e r b o d y  b e  a c t u a l l y  u s e d  f o r  t r a n s p o r t a t i o n  t o  b e  f o u n d  
n a v i g a b l e .  I t  i s  e n o u g h  t h a t  i t  i s  s u s c e p t i b l e ,  o r  p h y s i c a l l y  c a p a b l e ,  
o f  b e i n g  u s e d .  W h e t h e r  a  w a t e r b o d y  i s  s u s c e p t i b l e  o f  u s e  f o r  
t r a n s p o r t a t i o n  d e p e n d s  u p o n  t h e  p h y s i c a l  c h a r a c t e r i s t i c s  o f  t h e  w a t e r  
c o u r s e  s u c h  a s  l e n g t h ,  w i d t h ,  d e p t h ,  a n d ,  f o r  a  r i v e r ,  c u r r e n t  a n d  
g r a d i e n t .  T f  t h o s e  p h y s i c a l  c h a r a c t e r i s t i c s  d e m o n s t r a t e  t h a t  a  
w a t e r b o d y  c o u l d  b e  u s e d  f o r  t h e  t r a n s p o r t a t i o n  o f  p e r s o n s  o r  g o o d s ,  i t  
i s  l e g a l l y  n a v i g a b l e .

T h e  s u s c e p t i b i l i t y  e l e m e n t  o f  t i t l e  n a v i g a b i l i t y  i s  v e r y  i m p o r t a n t  f o r  
t h e  i d e n t i f i c a t i o n  o f  n a v i g a b l e  w a t e r b o d i e s  i n  A l a s k a .  B e c a u s e  o f  
A l a s k a ’ s  s p a r s e  p o p u l a t i o n  a n d  l a c k  o f  d e v e l o p m e n t ,  t h e r e  a r e  h u n d r e d s  
o f  r e m o t e  r i v e r s ,  l a k e s ,  a n d  s t r e a m s  w h e r e  t h e r e  i s  l i t t l e  o r  n o

c o n s i d e r a t i o n .
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e v i d e n c e  o f  a c t u a l  u s e .  B e c a u s e  o f  t h e i r  p h y s i c a l  c h a r a c t e r i s t i c s ,  
h o w e v e r ,  m a n y  o f  t h e s e  r e m o t e  w a t e r b o d i e s  c o u l d  b e  u s e d  f o r  
t r a n s p o r t i n g  p e o p l e  o r  g o o d s  i f  t h e r e  w a s  a  n e e d .  U n d e r  t h e s e  
c i r c u m s t a n c e s ,  t h e y  a r e  c o n s i d e r e d  l e g a l l y  n a v i g a b l e .

T r a n s p o r t a t i o n  M u s t  B e  C o n d u c t e d  I n  t h e  C u s t o m a r y  M o d e s  o f  T r a d e  a n d  
T r a v e l  On  W a t e r .  A f i n d i n g  o f  n a v i g a b i l i t y  d o e s  n o t  r e q u i r e  u s e  o r  
c a p a b i l i t y  o f  u s e  b y  a n y  p a r t i c u l a r  m o d e  o f  t r a n s p o r t a t i o n ,  o n l y  t h a t  
t h e  m o d e  b e  c u s t o m a r y .  T h e  c o u r t s  h a v e  h e l d  c h a t  c u s t o m a r y  m o d e s  o f  
t r a n s p o r t a t i o n  o n  w a t e r  i n c l u d e  a l l  r e c o g n i z e d  t y p e s  a n d  m e t h o d s  o f  
w a t e r  c a r r i a g e .  U n u s u a l  o r  f r e a k  c o n t r i v a n c e s  a d a p t e d  f o r  u s e  o n l y  o n  
a  p a r t i c u l a r  s t r e a m  a r e  e x c l u d e d .  C u s t o m a r y  m o d e s  o f  t r a d e  a n d  t r a v e l  
o n  w a t e r  i n  A l a s k a  i n c l u d e ,  b u t  a r e  n o t  l i m i t e d  t o ,  b a r g e s ,  s c o w s ,  
t u n n e l  b o a t s ,  f l a t - b o t t o m  b o a t s ,  p o l i n g  b o a t s ,  r i v e r  b o a t s ,  b o a t s  
p r o p e l l e d  b y  j e t  u n i t s ,  i n f l a t a b l e  b o a t s ,  a n d  c a n o e s .  I n  p l a c e s  
s u i t a b l e  f o r  h a r v e s t i n g  t i m b e r ,  t h e  f l o t a t i o n  o f  l o g s  i s  c o n s i d e r e d  a  
c u s t o m a r y  m o d e  o f  t r a n s p o r t a t i o n .

T h e  m o d e  o f  t r a v e l  m u s t  a l s o  b e  p r i m a r i l y  w a t e r b o r n e .  B o a t s  w h i c h  m a y  
b e  t a k e n  f o r  s h o r t ,  o v e r l a n d  p o r t a g e s  q u a l i f y .  T h e  c o u r t s  h a v e  r u l e d  
t h a t  t h e  u s e  o f  a  l a k e  f o r  t a k e o f f s  a n d  l a n d i n g s  b y  f l o a t p l a n e s  i s  
i n s u f f i c i e n t ,  i n  a n d  o f  i t s e l f ,  t o  e s t a b l i s h  n a v i g a b i l i t y .

W i t h o u t  e x p r e s s l y  r e j e c t i n g  t h e  c l a i m ,  a t  l e a s t  t w o  c o u r t  d e c i s i o n s  i n  
A l a s k a  h a v e  s u g g e s t e d  t h a t  w i n t e r  t r a v e l  o n  t h e  s u r f a c e  o f  a  f r o z e n  
r i v e r  o r  l a k e  i s  p r o b a b l y  n o t  e v i d e n c e  o f  n a v i g a b i l i t y .  T h e  r i v e r s  
i n v o l v e d  i n  t h e  t w o  a d j u d i c a t e d  c a s e s  w e r e  b o t h  f o u n d  n a v i g a b l e  b a s e d  
u p o n  s u m m e r  u s e  b y  b o a t s ,  h o w e v e r ,  a n d  i t  a p p e a r s  l i k e l y  t h a t  m o s t  
w a t e r b o d i e s  i n  A l a s k a  t h a c  a r e  u s e d  a s  h i g h w a y s  i n  w i n t e r  c a n  a l s o  b e  
t r a v e l l e d  b y  a t  l e a s t  s m a l l  b o a t s  i n  t h e  s u m m e r .  B e c a u s e  o f  t h i s ,  t h e  
s t a t e  n e e d  n o t  r e l y  u p o n  w i n t e r  t r a v e l  t o  s u p p o r t  n a v i g a b i l i t y .

W a t e r s  M u s t  B e  N a v i g a b l e  I n  T h e i r  N a t u r a l  a n d  O r d i n a r y  C o n d i t i o n .  A 
w a t e r b o d y  w h i c h  c a n  b e  u s e d  f o r  t r a n s p o r t a t i o n  o n l y  b e c a u s e  o f  
s u b s t a n t i a l  m a n - m a d e  i m p r o v e m e n t s  t o  t h e  c o n d i t i o n  o f  t h e  w a t e r c o u r s e  
i s  n o t  n a v i g a b l e  f o r  t i t l e  p u r p o s e s .  H o w e v e r ,  i f  t r a n s p o r t a t i o n  d o e s  
o r  c o u l d  o c c u r  o n  t h e  w a t e r b o d y  e v e n  w i t h o u t  t h e  i m p r o v e m e n t s  a n d  t h e  
i m p r o v e m e n t s  w o u l d  o n l y  m a k e  t r a n s p o r t a t i o n  e a s i e r  o r  f a s t e r  o r  
p o s s i b l e  f o r  l a r g e r  b o a t s  ( e . g . ,  d r e d g i n g ) ,  i t  i s  s t i l l  c o n s i d e r e d  
n a v i g a b l e  f o r  t i t l e  p u r p o s e s .

T h e  p r e s e n c e  o f  p h y s i c a l  o b s t r u c t i o n s  t o  n a v i g a t i o n  ( r a p i d s ,  f a l l s ,  
l o g - j a m s ,  e t c . )  d o e s  n o t  r e n d e r  a  w a t e r w a y  n o n -  n a v i g a b l e  i f  t h e  
o b s t r u c t i o n  c a n  b e  n a v i g a t e d  d e s p i t e  t h e  d i f f i c u l t i e s  o r  i f  t h e  
o b s t r u c t i o n  c a n  b e  a v o i d e d  b y  o t h e r  m e a n s ,  s u c h  a s  p o r t a g i n g ,  l i n i n g ,  
oj. p o l i n g .  A w a t e r b o d y  i s  a l s o  n a v i g a b l e  e v e n  i f  s e a s o n a l  f l u c t u a t i o n s  
d o  n o t  a l l o w  i t  t o  b e  n a v i g a t e d  a t  a l l  t i m e s  o f  t h e  y e a r .  H o w e v e r ,  a  
w a t e r b o d y  w h i c h  i s  o n l y  n a v i g a b l e  a t  i n f r e q u e n t  a n d  u n p r e d i c t a b l e  
p e r i o d s  o f  h i g h  w a t e r  i s  n o t  n o r m a l l y  c o n s i d e r e d  n a v i g a b l e .  T h e  f a c t  
t h a t  a  w a t e r b o d y  m a y  b e  f r o z e n  f o r  s e v e r a l  m o n t h s  o f  t h e  y e a r  d o e s  n o t  
r e n d e r  i t  n o n - n a v i g a b l e  i f  i t  i s  n a v i g a b l e  i n  i t s  u n f r o z e n  c o n d i t i o n .

T i t l e  N a v i g a b i l i t y  I s  D e t e r m i n e d  A s  O f  T h e  D a t e  O f  S t a t e h o o d .  T o  b e  
c o n s i d e r e d  n a v i g a b l e  f o r  t i t l e  p u r p o s e s ,  t h e  w a t e r b o d y  m u s t  h a v e  b e e n
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n a v i g a b l e  i n  1 9 5 9  ( w h e n  A l a s k a  b e c a m e  a  s t a t e )  . T h i s  e l e m e n t  o f  t h e  
n a v i g a b i l i t y  t e s t  f o c u s e s  o n  t h e  p h y s i c a l  c h a r a c t e r i s t i c s  o f  t h e  
w a t e r b o d y  a n d  w h e t h e r  t h o s e  c h a r a c t e r i s t i c s  h a v e  c h a n g e d  s i g n i f i c a n t l y  
s i n c e  s t a t e h o o d .  M o s t  w a t e r b o d i e s  h a v e  n o t  p h y s i c a l l y  c h a n g e d  e n o u g h  
s i n c e  s t a t e h o o d  t o  a l t e r  t h e i r  n a v i g a b i l i t y .  A s s u m i n g  t h e r e  h a v e  b e e n  
n o  s i g n i f i c a n t  c h a n g e s  i n  t h e  p h y s i c a l  c h a r a c t e r i s t i c s  o f  t h e  
w a t e r b o d y ,  a  w a t e r b o d y  t h a t  i s  n a v i g a b l e  t o d a y  w o u l d  b e  c o n s i d e r e d  
l e g a l l y  n a v i g a b l e  i n  1 9 5 9  a s  w e l l .  E x c e p t i o n s  m i g h t  i n c l u d e  t h e  
c r e a t i o n ,  b y  n a t u r a l  o r  m a n - m a d e  c a u s e s  a f t e r . s t a t e h o o d ,  o f  a  t o t a l l y  
n e w  l a k e ,  r i v e r ,  o r  c a n a l  n o w  u s e d  f o r  n a v i g a t i o n .  S u c h  a  w a t e r b o d y  
w o u l d  n o t  b e  c o n s i d e r e d  n a v i g a b l e  f o r  t i t l e  p u r p o s e s .  C o n v e r s e l y ,  a  
w a t e r b o d y  w h i c h  w a s  n a v i g a b l e  i n  1 9 5 9  b u t ,  b e c a u s e  o f  n a t u r a l  o r  
m a n - m a d e  p h y s i c a l  c h a n g e s ,  i s  n o  l o n g e r  n a v i g a b l e  i n  f a c t  w o u l d  s t i l l  
b e  c o n s i d e r e d  n a v i g a b l e  f o r  t i t l e  p u r p o s e s .

R e t u r n  t o  T a b l e  o f  C o n t e n t s

NAVIGABILITY CRITERIA DISPUTES

B e c a u s e  o f  d i f f e r i n g  l e g a l  i n t e r p r e t a t i o n s  o f  c o u r t  n a v i g a b i l i t y  
d e c i s i o n s ,  s e v e r a l  a s p e c t s  o f  t h e  c r i t e r i a  u s e d  b y  t h e  s t a t e  t o  
d e t e r m i n e  n a v i g a b i l i t y  h a v e  b e e n  d i s p u t e d  b y  t h e  f e d e r a l  g o v e r n m e n t .
As a  d i r e c t  r e s u l t  o f  t h e s e  c r i t e r i a  d i s p u t e s ,  m a n y  w a t e r b o d i e s  
c o n s i d e r e d  n a v i g a b l e  b y  t h e  s t a t e  h a v e  b e e n  d e t e r m i n e d  n o n - n a v i g a b l e  b y  
t h e  f e d e r a l  g o v e r n m e n t .

T h e  m a j o r  c r i t e r i a  d i s p u t e  h a s  b e e n  o v e r  t h e  t y p e  o r  p u r p o s e  o f  t h e  
t r a n s p o r t a t i o n  r e q u i r e d  t o  e s t a b l i s h  n a v i g a b i l i t y .  T h e  f e d e r a l  
g o v e r n m e n t  h a s  a s s e r t e d  t h a t  a  w a t e r w a y  m u s t  b e  u s e d ,  o r  c a p a b l e  o f  
u s e ,  f o r  t r a n s p o r t i n g  c o m m e r c e  t o  b e  c o n s i d e r e d  n a v i g a b l e .  O t h e r ,  
" n o n c o m m e r c i a l "  t r a n s p o r t a t i o n  u s e s  a r e  n o t  c o n s i d e r e d  s u f f i c i e n t  t o  
e s t a b l i s h  n a v i g a b i l i t y .  I n  t h i s  c o n t e x t ,  t h e  f e d e r a l  g o v e r n m e n t  h a s  
c l a i m e d  t h a t  t h e  o n l y  r e l e v a n t  " c o m m e r c i a l "  t r a n s p o r t a t i o n  i s  t h e  
d i s t r i b u t i o n  o f  g o o d s  f o r  s a l e  o r  b a r t e r ,  o r  t h e  t r a n s p o r t a t i o n  f o r  
h i r e  o f  p e o p l e  o r  t h i n g s .  T h e  f e d e r a l  g o v e r n m e n t  h a s  a d m i t t e d  t h a t  
p r o f e s s i o n a l l y  g u i d e d  t r a n s p o r t a t i o n  o n  A l a s k a ' s  r i v e r s ,  l a k e s  a n d  
s t r e a m s  c o n s t i t u t e s  c o m m e r c e ,  b u t  n e v e r t h e l e s s  h a s  a r g u e d  t h a t  t h e  
w a t e r s  a r e  n o t  b e i n g  u s e d  a s  a  n a v i g a b l e  " h i g h w a y "  w h e n  r e c r e a t i o n  i s  
i n v o l v e d ,  b u t  r a t h e r  m o r e  a s  a n  a m u s e m e n t  p a r k .  T h e  f e d e r a l  g o v e r n m e n t  
h a s  t h e r e f o r e  c l a i m e d  t h a t  w a t e r s  u s e d  o n l y  f o r  c o m m e r c i a l  r e c r e a t i o n  
a r e  l e g a l l y  n o n n a v i g a b l e  e v e n  t h o u g h  t h e y  m a y  b e  n a v i g a b l e  i n  f a c t .

T h r o u g h  t h e  w o r k  o f  t h e  s t a t e ' s  n a v i g a b i l i t y  p r o g r a m ,  t h i s  d e f i n i t i o n  
h a s  b e e n  r e p e a t e d l y  r e j e c t e d  b y  c h e  c o u r t s ,  m o s t  r e c e n t l y  i n  t h e  
G u l k a n a  R i v e r  c a s e .  A l a s k a  v .  U n i t e d  S t a t e s ,  6 6 2  F . S u p p . 4 5 5  ( D . A l a s k a  
1 9 8 6 ) ,  a f f i r m e d  s u b  n o m .  A l a s k a  v .  A h t n a ,  I n c . ,  8 9 1  F . 2 d  1 4 0 1  ( 9 t h  
C i r .  1 9 8 9 ) .  A p p l y i n g  t h e  c o r r e c t  d e f i n i t i o n  o f  n a v i g a b i l i t y ,  m a n y  o f  
t h e  s u b m e r g e d  l a n d s  t h a t  t h e  f e d e r a l  g o v e r n m e n t  a t t e m p t e d  t o  c o n v e y  t o  
ANCSA c o r p o r a t i o n s  s h o u l d  h a v e  b e e n  r e c o g n i z e d  a s  b e l o n g i n g  t o  t h e  
s t a t e .  T h e  s t a t e  a p p e a l e d  m a n y  c o n v e y a n c e s  t o  p r o t e c t  i t s  t i t l e .  A s  
o c c u r r e d  i n  t h e  K a n d i k - N a t i o n  R i v e r s  a p p e a l ,  A p p e a l  o f  D o y o n ,  8 6  I . D .
6 9 2  (ANCAB 1 9 7 9 ) ,  A l a s k a  N a t i v e  C o r p o r a t i o n s  a l s o  f o u n d  i t  n e c e s s a r y  t o
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c h a l l e n g e  e r r o n e o u s  f e d e r a l  d e t e r m i n a t i o n s  o f  n o n - n a v i g a b i l i t y  t o  
i n s u r e  t h e y  w o u l d  n o t  b e  d e p r i v e d  o f  a n y  p o r t i o n  o f  t h e i r  e n t i t l e m e n t  
b y  b e i n g  c h a r g e d  f o r  s u b m e r g e d  l a n d  o w n e d  b y  t h e  s t a t e .

T h e  f e d e r a l  g o v e r n m e n t  h a s  a l s o  a r g u e d  t h a t  a l u m i n u m  b o a t s ,  b o a t s  
p r o p e l l e d  b y  j e t  u n i t s ,  i n f l a t a b l e  b o a t s ,  a n d  c a n o e s  a r e  n o t  c u s t o m a r y  
m o d e s  o f  t r a v e l  f o r  t h e  p u r p o s e  o f  d e t e r m i n i n g  n a v i g a b i l i t y  i n  A l a s k a .  
A s  a  r e s u l t ,  m a n y  w a t e r b o d i e s  n a v i g a t e d  b y  t h e s e  t y p e s  o f  w a t e r c r a f t  
h a v e  b e e n  f o u n d  l e g a l l y  n o n - n a v i g a b l e  b y  t h e  f e d e r a l  g o v e r n m e n t .  T h e  
c l a i m  i s  c h a t  t h e s e  b o a t s  r e p r e s e n t  p o s t - s t a t e h o o d  t e c h n o l o g i c a l  
a d v a n c e s ,  a r e  t o o  s m a l l  t o  b e  c o n s i d e r e d  " c o m m e r c i a l " ,  o r  t h a t  m o s t  
" c o m m e r c i a l "  u s e  o f  t h e  w a t e r c r a f t  d e v e l o p e d  a f t e r  s t a t e h o o d .

A n o t h e r  n a v i g a b i l i t y  d i s p u t e  i n v o l v e s  r e m o t e ,  i s o l a t e d  l a k e s .  T h e  
f e d e r a l  g o v e r n m e n t  h a s  f o u n d  m a n y  o f  t h e s e  l a k e s  l e g a l l y  n o n - n a v i g a b l e ,  
e v e n  t h o u g h  t h e y  a r e  p h y s i c a l l y  c a p a b l e  o f  b e i n g  n a v i g a t e d .  T h e  
f e d e r a l  g o v e r n m e n t ' s  c o n t e n t i o n  i s  t h a t  a  n a v i g a b l e  c o n n e c t i o n  t o  
a n o t h e r  a r e a  i s  n e c e s s a r y  t o  m a k e  t r a v e l  o n  a  r e m o t e  l a k e  w o r t h w h i l e .  
O t h e r w i s e ,  t h e  f e d e r a l  g o v e r n m e n t  v i e w s  t h e  l a c k  o f  d e v e l o p m e n t  i n  t h e  
a r e a  a r o u n d  t h e  i s o l a t e d  l a k e  a s  a n  i n d i c a t i o n  t h a t  t h e  l a k e  w i l l  n e v e r  
b e  u s e d  f o r  c o m m e r c i a l  t r a n s p o r t a t i o n .

T o  r e s o l v e  t h e s e  n a v i g a b i l i t y  c r i t e r i a  d i s p u t e s ,  t h e  s t a t e  h a s  a c t i v e l y  
p u r s u e d  a  l i m i t e d  n u m b e r  o f  c o u r t  c a s e s  c h a l l e n g i n g  p a r t i c u l a r  f i n d i n g s  
o f  n o n - n a v i g a b i l i t y  b y  t h e  f e d e r a l  g o v e r n m e n t .  W i t h  t h e  s o l e  e x c e p t i o n  
o f  f l o a t p l a n e s ,  t h e  c o u r t s  h a v e  a g r e e d  w i t h  t h e  n a v i g a b i l i t y  c r i t e r i a  
p r e s e n t e d  b y  t h e  S t a t e  o f  A l a s k a  a n d  h a v e  r e j e c t e d  t h e  l i m i t a t i o n s  
s u g g e s t e d  b y  t h e  f e d e r a l  g o v e r n m e n t .  T h e s e  a s e s  i n c l u d e :

G u l k a n a  R i v e r .  I n  t h i s  c a s e ,  b o t h  i n  t h e  U . S .  D i s t r i c t  C o u r t  a n d  o n  
a p p e a l  t o  t h e  U . S .  C o u r t  o f  A p p e a l s ,  t h e  f e d e r a l  c o u r t s  r e j e c t e d  t h e  
f e d e r a l  g o v e r n m e n t ’ s  r e s t r i c t i v e  i n t e r p r e t a t i o n  o f  t h e  p h r a s e  11 h i g h w a y  
o f  c o m m e r c e "  i n  t h e  t i t l e  n a v i g a b i l i t y  t e s t .  T h e  f e d e r a l  d i s t r i c t  
c o u r t  s t a t e d  t h a t  t o  d e m o n s t r a t e  n a v i g a b i l i t y ,  i t  i s  o n l y  n e c e s s a r y  t o  
s h o w  t h a t  t h e  w a t e r b o d y  i s  p h y s i c a l l y  c a p a b l e  o f  " t h e  m o s t  b a s i c  f o r m  
o f  c o m m e r c i a l  u s e :  t h e  t r a n s p o r t a t i o n  o f  p e o p l e  o r  g o o d s . "  B e c a u s e  t h e  
G u l k a n a  R i v e r  c a n  b e  u s e d  f o r  t h e  t r a n s p o r t a t i o n  o f  p e o p l e  o r  g o o d s ,  
t h e  G u l k a n a  R i v e r  w a s  f o u n d  n a v i g a b l e .  A l a s k a  v . U n i t e d  S t a t e s ,  6 6 2  
F . S u p p . 4 5 5  ( D . A l a s k a  1 9 8 7 ) .  , O n  a p p e a l ,  t h e  c o u r t  o f  a p p e a l s  a f f i r m e d  
t h e  d i s t r i c t  c o u r t ' s  ' f i n d i n g  o f  n a v i g a b i l i t y .  A l a s k a  v .  A h t n a ,  I n c . ,
8 9 2  F . 2 d  1 4 0 1  ( 9 t h  C i r .  1 9 8 9 ) .  T h e  c o u r t  o f  a p p e a l s  f o u n d  t h a t  t h e  
m o d e r n  u s e  o f  t h e  G u l k a n a  R i v e r  f o r  g u i d e d  h u n t i n g ,  f i s h i n g ,  a n d  
s i g h t s e e i n g  t r i p s  i s  a  c o m m e r c i a l  u s e  a n d ,  s i n c e  t h e  p h y s i c a l  
c h a r a c t e r i s t i c s  o f  t h e  r i v e r  h a v e  n o t  s i g n i f i c a n t l y  c h a n g e d  s i n c e  1 9 5 9 ,  
p r o v i d e s  c o n c l u s i v e  e v i d e n c e  t h a t  t h e  r i v e r  w a s  s u s c e p t i b l e  o f  
c o m m e r c i a l  u s e  a t  s t a t e h o o d .  T h e  c o u r t  a l s o  f o u n d  t h a t  m o d e r n  
i n f l a t a b l e  r a f t s  c a n  b e  u s e d  t o  e s t a b l i s h  n a v i g a b i l i t y .  I n  A p r i l  1 9 9 0 ,  
t h e  U n i t e d  S t a t e s  S u p r e m e  c o u r t  d e n i e d  a  r e q u e s t  b y  A h t n a ,  I n c .  t o  
r e c o n s i d e r  a n d  o v e r t u r n  t h e  c o u r t  o f  a p p e a l s  d e c i s i o n .  T h e  G u l k a n a  
R i v e r  p r e c e d e n t  i s  n o w  b i n d i n g  o n  a l l  f u t u r e  n a v i g a b i l i t y  
d e t e r m i n a t i o n s  i n  A l a s k a .

K a n d i k  a n d  N a t i o n  R i v e r s .  I n  t h i s  a d m i n i s t r a t i v e  a p p e a l ,  t h e  S t a t e  o f  
A l a s k a  a n d  D o y o n  L i m i t e d ,  a n  ANCSA r e g i o n a l  c o r p o r a t i o n ,  s u c c e s s f u l l y
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e s t a b l i s h e d  t h a t  t h e  u s e  o r  s u s c e p t i b i l i t y  o f  u s e  o f  a  r i v e r  o r  s t r e a m  
b y  a n  1 8 - 2 4  f o o t  w o o d e n  r i v e r b o a t  c a p a b l e  o f  c a r r y i n g  a t  l e a s t  1 , 0 0 0  
p o u n d s  o f  g e a r  o r  s u p p l i e s  i s  s u f f i c i e n t  t o  e s t a b l i s h  n a v i g a b i l i t y .  
B a s e d  u p o n  t h e  u s e  o f  t h e s e  t y p e s  o f  b o a t s  f o r  t h e  t r a n s p o r t a t i o n  o f  
g o o d s  a n d  s u p p l i e s  b y  f u r  t r a p p e r s ,  a s  w e l l  a s  e x t e n s i v e  h i s t o r i c  a n d  
c o n t e m p o r a r y  c a n o e  u s e ,  t h e  c o u r t  f c u n d  t h e  K a n d i k  a n d  N a t i o n  r i v e r s ,  
i n  I n t e r i o r  A l a s k a ,  n a v i g a b l e .  A p p e a l  o f  D o y o n ,  8 6  I . D . 6 9 2  (ANCAB 
1 9 7 9 )  .

A l a g n a k  R i v e r .  I n  t h i s  f e d e r a l  d i s t r i c t  c o u r t  c a s e ,  t h e  A l a g n a k  R i v e r ,  
t h e  N o n v i a n u k  R i v e r ,  K u k a k l e k  L a k e  a n d  N o n v i a n u k  L a k e  w e r e  a l l  f o u n d  
n a v i g a b l e .  T h e s e  i n t e r c o n n e c t e d  w a t e r b o d i e s  a r e  l o c a t e d  i n  t h e  B r i s t o l  
B a y  r e g i o n  o f  A l a s k a ,  s o u t h  o f  L a k e  I l i a m n a .  T h e i r  p r i m a r y  
t r a n s p o r t a t i o n  u s e  i s  f o r  c o m m e r c i a l l y  g u i d e d  h u n t i n g ,  f i s h i n g ,  a n d  
s i g h t s e e i n g  a n d  f o r  g o v e r n m e n t  r e s e a r c h  a n d  m a n a g e m e n t .  T h e y  a l s o  
s e r v e  a s  a  m e a n s  o f  a c c e s s  f o r  l o c a l  r e s i d e n t s  t o  t h e i r  h o m e s  a n d  t o  
t h e  s u r r o u n d i n g  a r e a s  f o r  s u b s i s t e n c e  h u n t i n g  a n d  f i s h i n g .  A f t e r  
s e v e r a l  y e a r s  o f  l i t i g a t i o n ,  t h e  f e d e r a l  g o v e r n m e n t  c o n c e d e d  t h a t  t h e s e  
r i v e r s  a n d  l a k e s  a r e  n a v i g a b l e .  A l a s k a  v .  U n i t e d  S t a t e s ,  N o .  8 2 - 2 0 1  
( D . A l a s k a  F e b .  2 ,  1 9 8 5 ) .

M a t a n u s k a  R i v e r .  T h e  r e c o m m e n d e d  d e c i s i o n  i n  t h i s  a d m i n i s t r a t i v e  
a p p e a l  a g r e e d  w i t h  t h e  S t a t e  o f  A l a s k a ’ s  p o s i t i o n  t h a t  p o s t - s t a t e h o o d  
c o m m e r c i a l  r i v e r  r a f t i n g  o p e r a t i o n s  a r e  s u f f i c i e n t  t o  e s t a b l i s h  
n a v i g a b i l i t y .  B a s e d  u p o n  t h a t  t y p e  o f  u s e ,  t h e  a d m i n i s t r a t i v e  l a w  
j u d g e  w h o  h e a r d  t h e  c a s e  r e c o m m e n d e d  t h a t  t h e  M a t a n u s k a  R i v e r ,  i n  
S o u t h c e n t r a l  A l a s k a ,  b e  f o u n d  n a v i g a b l e .  T h e  S e c r e t a r y  o f  I n t e r i o r ,  
o v e r  t h e  s t a t e ' s  o b j e c t i o n s ,  a s s u m e d  j u r i s d i c t i o n  o v e r  t h e  c a s e  a n d  
s t a y e d  i m p l e m e n t a t i o n  o f  t h e  r e c o m m e n d e d  d e c i s i o n .  N o  a c t i o n  h a s  b e e n  
t a k e n  i n  t h e  c a s e  s i n c e  t h a t  t i m e .  A p p e a l  o f  A l a s k a ,  N o .  8 2 - 1 1 3 3  ( IB L A  
R e c .  D e c i s i o n  A u g .  1 8 ,  1 9 8 3 )

S l o p b u c k e t  L a k e .  T h e  s t a t e  c l a i m e d  t h a t  t h e  e x t e n s i v e  u s e  o f  
f l o a t p l a n e s  o n  S l o p b u c k e t  L a k e ,  a  t w e n t y  a c r e  l a k e  a d j a c e n t  t o  L a k e  
I l i a m n a ,  w a s  s u f f i c i e n t  t o  e s t a b l i s h  n a v i g a b i l i t y .  T h e  f e d e r a l  c o u r t s  
r e j e c t e d  t h i s  v i e w .  T h e  c o u r t s  r e a s o n e d  t h a t  f l o a t p l a n e s  d o  n o t  u s e  
t h e  l a k e  a s  a  n a v i g a b l e  h i g h w a y ;  t h e y  j u s t  t a k e  o f f  a n d  l a n d  t h e r e .  
A l a s k a  v .  U n i t e d  S t a t e s ,  7 5 4  F . 2 d  8 5 1  ( 9 t h  C i r . )  c e r t  d e n i e d ,  1 0 6  S .
C t .  3 3 3  ( 1 9 8 5 )  .

R e t u r n  t o  T a b l e  o f  C o n t e n t s

IDENTIFICATION OF NAVIGABLE W ATERS

E v e n  i f  t h e  c r i t e r i a  f o r  d e t e r m i n i n g  n a v i g a b i l i t y  i n  A l a s k a  w e r e  
t o t a l l y  a g r e e d  u p o n ,  i t  s t i l l  w o u l d  b e  d i f f i c u l t  t o  p r e p a r e  a  c o m p l e t e  
l i s t  o f  a l l  o f  t h e  n a v i g a b l e  l a k e s ,  r i v e r s ,  a n d  s t r e a m s  i n  t h e  s t a t e .  
M u c h  o f  A l a s k a  h a s  n o t  y e t  b e e n  s u r v e y e d  a n d  m a n y  m a p s  a r e  i n a c c u r a t e  
a n d  o u t - o f - d a t e .  I t  i s  a n  i m m e n s e  a n d  c o m p l e x  t a s k  s i m p l y  t o  i d e n t i f y  
a n d  l o c a t e  a l l  o f  t h e  t h o u s a n d s  o f  n a m e d  a n d  u n n a m e d  l a k e s ,  r i v e r s ,  a n d  
s t r e a m s  i n  t h e  s t a t e  w h i c h  m i g h t  b e  c o n s i d e r e d  n a v i g a b l e .  F u r t h e r m o r e ,  
o n c e  a  p o t e n t i a l l y  n a v i g a b l e  l a k e ,  r i v e r ,  o r  s t r e a m  h a s  b e e n
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i d e n t i f i e d ,  d e t a i l e d  i n f o r m a t i o n  a b o u t  i t s  s i z e  a n d  u s e s  i s  n e c e s s a r y  
f o r  a n  a c c u r a t e  n a v i g a b i l i t y  d e t e r m i n a t i o n .  B e c a u s e  o f  A l a s k a ' s  
u n d e v e l o p e d  a n d  r e m o t e  c h a r a c t e r ,  g a t h e r i n g  n a v i g a b i l i t y  i n f o r m a t i o n  i s  
b o t h  t i m e  c o n s u m i n g  a n d  e x p e n s i v e .  F i n a l l y ,  a d m i n i s t r a t i v e  
n a v i g a b i l i t y  d e t e r m i n a t i o n s  m a d e  b y  t h e  s t a t e  o r  t h e  f e d e r a l  g o v e r n m e n t  
a r e  a l w a y s  s u b j e c t  t o  l e g a l  c h a l l e n g e ,  s i n c e  o n l y  t h e  c o u r t s  c a n  
a u t h o r i t a t i v e l y  d e t e r m i n e  t i t l e  t o  s u b m e r g e d  l a n d s .

D e s p i t e  t h e s e  d i f f i c u l t i e s ,  b o t h  t h e  s t a t e  a n d  t h e  f e d e r a l  g o v e r n m e n t  
a r e  f r e q u e n t l y  c a l l e d  u p o n  t o  i s s u e  n a v i g a b i l i t y  d e t e r m i n a t i o n s .  
A l t h o u g h  t h e  r e q u i r e m e n t  t h a t  BLM a d h e r e  t o  t h e  m e a n d e r i n g  r e q u i r e m e n t s  
o f  t h e  BLM S u r v e y  M a n u a l  h a s  e l i m i n a t e d  t h e  n e e d  f o r  n a v i g a b i l i t y  
d e t e r m i n a t i o n s  o n  t h e  l a r g e r  r i v e r s ,  l a k e s ,  a n d  s t r e a m s ,  w h i c h  m u s t  n o w  
b e  m e a n d e r e d  r e g a r d l e s s  o f  n a v i g a b i l i t y ,  n a v i g a b i l i t y  d e t e r m i n a t i o n s  
a r e  s t i l l  r e q u i r e d  f o r  t h e  s m a l l e r  r i v e r s ,  l a k e s ,  a n d  s t r e a m s  t o  
d e t e r m i n e  i f  t h e y  a r e  t o  b e  m e a n d e r e d  a t  t h e  t i m e  o f  s u r v e y .  B e c a u s e  
o f  t h i s ,  s o m e  n a v i g a b i l i t y  d e t e r m i n a t i o n s  a r e  s t i l l  m a d e  f o r  n e a r l y  
e v e r y  f e d e r a l  l a n d  c o n v e y a n c e  u n d e r  ANCSA o r  t h e  A l a s k a  S t a t e h o o d  A c t .  
T h e  m a n a g e m e n t  p l a n  f o r  n e a r l y  e v e r y  f e d e r a l  C o n s e r v a t i o n  S y s t e m  U n i t  
(CSU) a l s o  a d d r e s s e s  t h e  n a v i g a b i l i t y  i s s u e .

F e d e r a l  n a v i g a b i l i t y  d e t e r m i n a t i o n s  a r e  r e v i e w e d  b y  t h e  s t a t e  t o  i n s u r e  
t h a t  a v a i l a b l e  i n f o r m a t i o n  s o u r c e s  w e r e  u s e d  a n d  i n t e r p r e t e d  
c o r r e c t l y .  W h e r e  t h e  f e d e r a l  g o v e r n m e n t  d e t e r m i n e s  n o n - n a v i g a b l e  a  
w a t e r b o d y  w h i c h  i s  c o n s i d e r e d  n a v i g a b l e  b y  c h e  s t a t e ,  t h e  s t a t e  m a y  
p r o v i d e  t h e  g o v e r n m e n t  w i t h  s u p p l e m e n t a l  i n f o r m a t i o n  a b o u t  t h e  u s e s  a n d  
c h a r a c t e r i s t i c s  o f  t h e  w a t e r b o d y  t o  o b t a i n  a  r e d e t e r m i n a t i o n  o f  
n a v i g a b i l i t y .  U n d e r  s o m e  c i r c u m s t a n c e s  t h e  s t a t e  n e e d s  t o  m a k e  i t s  ow n  
n a v i g a b i l i t y  d e t e r m i n a t i o n s ,  s u c h  a s  f o r  a  o i l  a n d  g a s  l e a s e  s a l e ,  l a n d  
d i s p o s a l ,  m a t e r i a l  s a l e ,  m i n i n g  c l a i m ,  o r  a n o t h e r  u s e  o f  s t a t e  l a n d  o r  
r e s o u r c e s  r e q u i r i n g  a  d e t e r m i n a t i o n  o f  o w n e r s h i p  o f  s u b m e r g e d  l a n d s  
w i t h i n  t h e  a f f e c t e d  a r e a .

F o r  l a r g e ,  u n d e v e l o p e d  r e g i o n s  o f  A l a s k a  t h e r e  m a y  b e  l i t t l e  o r  n o  
a c c u r a t e  w a t e r b o d y  u s e  o r  p h y s i c a l  c h a r a c t e r i s t i c s  i n f o r m a t i o n  
a v a i l a b l e  f o r  m a k i n g  n a v i g a b i l i t y  d e t e r m i n a t i o n s .  W h e n  i n f o r m a t i o n  i s  
l a c k i n g ,  a n d  i t  m u s t  m a k e  a  n a v i g a b i l i t y  d e t e r m i n a t i o n ,  t h e  s t a t e  i s  
f o r c e d  t o  r e l y  s o l e l y  u p o n  t h e  p h y s i c a l  c h a r a c t e r i s t i c s  s h o w n  o n  m a p s  
a n d  a e r i a l  p h o t o g r a p h s .  I n  t h e s e  c a s e s ,  t h e  s t a t e  i d e n t i f i e s  a s  
n a v i g a b l e  a l l  s t r e a m s  d e p i c t e d  o n  t h e  U . S . G . S .  m a p s  w i t h  d o u b l e  l i n e s  
( g e n e r a l l y  a t  l e a s t  7 0  f e e t  w i d e )  a n d  h a v i n g  a n  a v e r a g e  g r a d i e n t  o v e r  
t h e  l e n g t h  o f  t h e  s t r e a m  o f  n o  m o r e  t h a n  50  f e e t  p e r  m i l e .  W i t h  r a r e  
e x c e p t i o n s ,  t h e  s t a t e ' s  e x p e r i e n c e  h a s  b e e n  t h a t  s t r e a m s  o f  t h i s  t y p e  
a r e  d e e p  e n o u g h  a n d  w i d e  e n o u g h  t o  b e  n a v i g a b l e  b y  b o a t s  c a r r y i n g  
p e r s o n s  o r  g o o d s  a n d  m u s t ,  t h e r e f o r e ,  b e  c o n s i d e r e d  l e g a l l y  n a v i g a b l e .  
S t r e a m s  d e p i c t e d  w i t h  s i n g l e  l i n e s ,  a l t h o u g h  n a r r o w e r  i n  w i d t h ,  m a y  
a l s o  b e  l i s t e d  a s  p o t e n t i a l l y  n a v i g a b l e  i f  t h e y  h a v e  g r a d i e n t s  o f  
s u b s t a n t i a l l y  l e s s  t h a n  5 0  f e e t  p e r  m i l e  a n d  a r e  a t  l e a s t  1 0  m i l e s .

I f  t h e r e  i s  n o  p u b l i c  u s e  o r  p h y s i c a l  c h a r a c t e r i s t i c s  i n f o r m a t i o n  
r e a d i l y  a v a i l a b l e  f o r  l a k e s ,  t h o s e  l a k e s  w h i c h  a r e  s h o w n  o n  m a p s  a n d  
a e r i a l  p h o t o g r a p h s  a s  h a v i n g  a  n a v i g a b l e  w a t e r  c o n n e c t i o n  w i t h  o t h e r  
n a v i g a b l e  w a t e r s ,  o r  w h i c h  a r e  a c c e s s i b l e  b y  s h o r t  o v e r l a n d  p o r t a g e s ,  
a r e  c o n s i d e r e d  n a v i g a b l e  r e g a r d l e s s  o f  t h e  s i z e  o f  t h e  l a k e .  T h e s e
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l a k e s  a r e  p a r t  o f  a  s y s t e m  o f  i r . c e r c o n n e c t e d  n a v i g a b l e  w a t e r s .  I f  a  
l a k e  i s  t o t a l l y  i s o l a t e d ,  i t  w i l l  b e  i n c l u d e d  o n  t h e  s t a t e ' s  
n a v i g a b i l i t y  m a p s  i f  i t  i s  a t  l e a s t  1 1 / 2  m i l e s  l o n g .  T h a t  l e n g t h  
i n s u r e s  t h a t  t h e  l a k e  c a n  b e  u s e d  a s  a  " h i g h w a y " . F u t u r e  j u d i c i a l  
d e c i s i o n s  i n t e r p r e t i n g  t h e  " h i g h w a y "  r e q u i r e m e n t  f o r  i s o l a t e d  l a k e s  
c o u l d  s h o r t e n  o r  l e n g t h e n  t h i s  1 1 / 2  m i l e  " r u l e  o f  t h u m b . "

T h e  s t a t e  r e c o g n i z e s  t h a t ,  u n d e r  s o m e  c i r c u m s t a n c e s ,  l a k e s  s m a l l e r  t h a n  
1 1 / 2  m i l e s  l o n g  c a n  b e  a n d  a r e  u s e d  a s  n a v i g a b l e  h i g h w a y s .  I n  t h o s e  
c a s e s ,  w h e n  k n o w n ,  t h e s e  s m a l l e r  l a k e s  a r e  a l s o  d e p i c t e d  o n  t h e  s t a t e ' s  
n a v i g a b i l i t y  m a p .  M o r e o v e r ,  a s  a  m a t t e r  o f  a d m i n i s t r a t i v e  p o l i c y  a n d  
c o n v e n i e n c e  o n l y ,  t h e  s t a t e  m a y  s o m e t i m e s  m a k e  a n  e x c e p t i o n  t o  t h e  1 
1 / 2  m i l e  s t a n d a r d  i n  t h e  e x t r e m e l y  w e t  r e g i o n s  o f  t h e  s t a t e ,  i n c l u d i n g  
s o m e  a r e a s  i n  t h e  Y u k o n -  K u s k o k w i m  D e l t a ,  Y u k o n  F l a t s ,  a n d  o n  t h e  N o r t h  
S l o p e .  I n  t h e s e  a r e a s ,  a n  i s o l a t e d  l a k e  m i g h t  n e e d  t o  b e  2 - 3  m i l e s  
l o n g  t o  b e  i n c l u d e d  o n  t h e  s t a t e ' s  n a v i g a b i l i t y  m a p s .  A l t h o u g h  s m a l l e r  
l a k e s  i n  t h e s e  a r e a s  a r e  c a p a b l e  o f  b e i n g  u s e d  f o r  t r a n s p o r t a t i o n  a n d  
s h o u l d  b e  f o u n d  n a v i g a b l e  b y  t h e  c o u r t s ,  t h e  s t a t e  h a s  d e c i d e d  t o  
c o n c e n t r a t e  i t s  l i m i t e d  r e s o u r c e s  i n  p r o t e c t i n g  t h e  l a r g e r  w a t e r b o d i e s  
f i r s t .

R e t u r n  t o  T a b l e  o f  C o n t e n t s  ■

NAVIGABLE WATERS W ITH IN  PRE-STATEHOOD FED ERA L WITHDRAWALS

A l t h o u g h  d i s p u t e s  o v e r  w h i c h  w a t e r s  i n  A l a s k a  a r e  n a v i g a b l e  a r e  t h e  
m o s t  f r e q u e n t  c a u s e  o f  s u b m e r g e d  l a n d  o w n e r s h i p  d i s p u t e s ,  t h e r e  i s  
a n o t h e r  m a j o ^  l e g a l  i s s u e  w h i c h  p o s e s  a  t h r e a t  t o  A l a s k a ' s  s o v e r e i g n  
c l a i m  t o  t h e  b e d s  o f  n a v i g a b l e  w a t e r s .  E v e n  w h e r e  n a v i g a b i l i t y  i s  
c o n c e d e d ,  t h e  f e d e r a l  g o v e r n m e n t  o f t e n  c o n t e n d s  t h a t  t i t l e  t o  t h e  
s u b m e r g e d  l a n d s  d i d  n o t  v e s t  i n  t h e  s t a t e  i f  t h e  a r e a  w a s  w i t h d r a w n  o r  
r e s e r v e d  b y  t h e  f e d e r a l  g o v e r n m e n t  o n  t h e  d a t e  o f  s t a t e h o o d .  W i t h i n  
n a t i v e  c o n v e y a n c e  a r e a s ,  t h e  f e d e r a l  g o v e r n m e n t  h a s  u s e d  t h i s  c l a i m  o f  
" r e s e r v e d  s u b m e r g e d  l a n d s "  t o  j u s t i f y  i t s  a t t e m p t s  t o  c o n v e y  t h e  b e d s  
o f  n a v i g a b l e  w a t e r s  i n  f u l f i l l m e n t  o f  t h e  n a t i v e  e n t i t l e m e n t s .  W i t h i n  
s t a t e  s e l e c t i o n s ,  t h e  f e d e r a l  g o v e r n m e n t  h a s  u s e d  t h e  s a m e  c l a i m  t o  
c h a r g e  t h e  a c r e a g e  o f  s u b m e r g e d  l a n d s  a g a i n s t  t h e  s t a t e ' s  e n t i t l e m e n t .

T h e  s t a t e  s t r o n g l y  d i s a g r e e s  w i t h  t h i s  f e d e r a l  c l a i m  a n d  h a s  a c t i v e l y  
p u r s u e d  a  n u m b e r  o f  c o u r t  c h a l l e n g e s  t o  r e s o l v e  t h e  i s s u e .  I n  a d d i t i o n  
t o  n u m e r o u s  a p p e a l s  f r o m  f e d e r a l  d e c i s i o n s  t o  c o n v e y  o r  c h a r g e  f o r  t h e  
b e d s  o f  n a v i g a b l e  w a t e r s ,  t h e  s t a t e  w a s  a c t i v e l y  i n v o l v e d  a s  a  f r i e n d  
o f  t h e  c o u r t  i n  o n e  c a s e  b e f o r e  t h e  U n i t e d  S t a t e s  S u p r e m e  C o u r t  a n d
c o n t i n u e s  t o  b e  i n v o l v e d  i n  a n o t h e r  S u p r e m e  C o u r t  c a s e  w h i c h  p r e s e n t s
t h i s  i s s u e .  T h e  p e n d i n g  c a s e  i s  U n i t e d  S t a t e s  v .  A l a s k a ,  U . S .  S u p r e m e
C o u r t  8 4  O r i g i n a l  ( f i l e d  J u n e ,  1 9 7 9 ) .

On J u n e  8 ,  1 9 8 7  t h e  C o u r t  i s s u e d  i t s  d e c i s i o n  i n  U t a h  v .  U n i t e d  S t a t e s ,  
N o .  8 5 - 1 7 7 2  ( f i l e d  O c t .  1 4 ,  1 9 8 6 ) .  I n  t h i s  c a s e  t h e  f e d e r a l  
g o v e r n m e n t ,  i n  1 9 7 6 ,  i s s u e d  o i l  a n d  g a s  l e a s e s  f o r  l a n d  u n d e r l y i n g  U t a h  
L a k e ,  a  n a v i g a b l e  w a t e r b o d y  l o c a t e d  i n  U t a h .  T h e  s u i t  s o u g h t  a  
d e c l a r a t o r y  j u d g e m e n t  t h a t  U t a h ,  r a t h e r  t h a n  t h e  U n i t e d  S t a t e s ,  h o l d s
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t h e  l a n d s  u n d e r  n a v i g a b l e  w a t e r s  i n  t h e  t e r r i t o r i e s  i n  t r u s t  f o r  f u t u r e  
s t a t e s ,  a n d ,  a b s e n t  a  p r i o r  c o n v e y a n c e  b y  t h e  f e d e r a l  g o v e r n m e n t  t o  
t h i r d  p a r t i e s ,  a  s t a t e  a c q u i r e s  t i t l e  t o  s u c h  l a n d  u p o n  e n t e r i n g  t h e  
U n i o n  o n  a n  " e q u a l  f o o t i n g "  w i t h  t h e  o r i g i n a l  1 3  s t a t e s .

T h e  S u p r e m e  C o u r t  h e l d  t h a t  t i t l e  d i d  p a s s  t o  t h e  s t a t e  u p o n  U t a h ' s  
a d m i s s i o n  t o  t h e  U n i o n .  T h e y  h e l d  t h a t  t h e r e  i s  a  s t r o n g  p r e s u m p t i o n  
a g a i n s t  f i n d i n g  c o n g r e s s i o n a l  i n t e n t  t o  d e f e a t  a  s t a t e ' s  t i t l e ,  a n d ,  
t h a t  i n  l i g h t  o f  t h e  l o n g s t a n d i n g  p o l i c y  o f  t h e  f e d e r a l  g o v e r n m e n t ' s  
h o l d i n g  l a n d  u n d e r  n a v i g a b l e  w a t e r s  f o r  t h e  u l t i m a t e  b e n e f i t  o f  f u t u r e  
s t a t e  a b s e n t  e x c e p t i o n a l  c i r c u m s t a n c e s ,  a n  i n t e n t  t o  d e f e a t  a  s t a t e ' s  
e q u a l  f o o t i n g  e n t i t l e m e n t  c o u l d  n o t  b e  i n f e r r e d  f r o m  t h e  m e r e  a c t  o f  
t h e  r e s e r v a t i o n  i t s e l f .  T h e  U n i t e d  S t a t e s  w o u l d  n o t  m e r e l y  b e  r e q u i r e d  
t o  e s t a b l i s h  t h a t  C o n g r e s s  c l e a r l y  i n t e n d e d  t o  i n c l u d e  l a n d  u n d e r  
n a v i g a b l e  w a t e r s  w i t h i n  t h e  f e d e r a l  r e s e r v a t i o n ,  b u t  w o u l d  a d d i t i o n a l l y  
h a v e  t o  e s t a b l i s h  t h a t  C o n g r e s s  a f f i r m a t i v e l y  i n t e n d e d  t o  d e f e a t  t h e  
f u t u r e  s t a t e ' s  t i t l e  t o  s u c h  l a n d .

T h i s  d e c i s i o n  h a s  s i g n i f i c a n t  r a m i f i c a t i o n s  w i t h i n  A l a s k a ,  s i n c e  o v e r  
9 5  m i l l i o n  a c r e s  -  m o r e  t h a n  25% o f  t h e  t o t a l  a r e a  o f  t h e  s t a t e  -  w a s  
e n c l o s e d  w i t h i n  v a r i o u s  f e d e r a l  w i t h d r a w a l s  a n d  r e s e r v a t i o n s  a t  t h e  
t i m e  A l a s k a  b e c a m e  a  s t a t e .

R e t u r n  t o  T a b l e  o f  C o n t e n t s

NAVIGABLE WATERS W ITH IN  ANILCA CONSERVATION SYSTEM UNITS

On D e c e m b e r  2 ,  1 9 8 0 ,  t h e  A l a s k a  N a t i o n a l  I n t e r e s t  L a n d s  C o n s e r v a t i o n  
A c t  b e c a m e  l a w .  T h i s  a c t  c r e a t e d  o r  a d d e d  1 0 4 . 3  m i l l i o n  a c r e s  t o  
v a r i o u s  f e d e r a l  c o n s e r v a t i o n  s y s t e m  u n i t s .  B e c a u s e  t h e s e  " w i t h d r a w a l s "  
o c c u r r e d  a f t e r  t h e  d a t e  o f  s t a t e h o o d ,  t h e r e  i s  n o  d i s a g r e e m e n t  b e t w e e n  
t h e  s t a t e  a n d  f e d e r a l  g o v e r n m e n t s  t h a t  n a v i g a b l e  w a t e r s  w i t h i n  t h e  
v a r i o u s  C S U ' s  a r e  o w n e d  b y  t h e  s t a t e .  H o w e v e r ,  t h e r e  i s  s o m e  
d i s a g r e e m e n t  o n  t h e  a m o u n t  o f  a u t h o r i t y  t h e  f e d e r a l  l a n d  m a n a g e r s  m a y  
h a v e  t o  r e g u l a t e  t h e s e  s t a t e  o w n e d  s u b m e r g e d  l a n d s .

T h e  U . S .  C o n s t i t u t i o n  g i v e s  C o n g r e s s  c e r t a i n  l i m i t e d  p o w e r s  t o  c o n t r o l  
u s e s  o n  s t a t e  o w n e d  s u b m e r g e d  l a n d .  T h e s e  a r e  k n o w n  a s  t h e  P r o p e r t y  
C l a u s e ,  N a v i g a t i o n a l  S e r v i t u d e  a n d  t h e  C o m m e r c e  C l a u s e .  T h e  e x t e n t  o f  
t h e s e  p o w e r s  i n v o l v e s  c o m p l e x  l e g a l  q u e s t i o n s .  H o w e v e r ,  e v e n  a s s u m i n g  
t h a t  C o n g r e s s  h a s  t h e  p o w e r  t o  r e g u l a t e  s t a t e - o w n e d  s u b m e r g e d  l a n d s  i n  
A l a s k a ,  t h e  U n i t e d  S t a t e s  S u p r e m e  C o u r t  h a s  r u l e d  t h a t  C o n g r e s s  m a y  
c h o o s e  n o t  t o  e x e r c i s e  t h a t  p o w e r ,  t h u s  l e a v i n g  r e g u l a t i o n  t o t a l l y  u p  
t o  t h e  s t a t e .  E s c a n a b a  C o .  v .  C h i c a g o ,  1 0 7  U . S .  ( 1 7  O t t o . )  6 7 8  
( 1 8 8 3 ) .  W h e t h e r  C o n g r e s s  h a s  d o n e  t h a t  c a n  o n l y  b e  d e t e r m i n e d  b y  
e x a m i n i n g  t h e  f e d e r a l  l a w s  p a s s e d  b y  C o n g r e s s  d e a l i n g  w i t h  A l a s k a  
l a n d s .  A n o t h e r  p o s s i b i l i t y  i s  t h a t  t h e  s t a t e  a n d  f e d e r a l  g o v e r n m e n t s  
h a v e  c o n c u r r e n t  j u r i s d i c t i o n ,  s h a r i n g  t h e  a u t h o r i t y  t o  r e g u l a t e  
s u b m e r g e d  l a n d s .

I n  A N I L C A ,  C o n g r e s s  d i d  n o t  t a k e  a w a y  t h e  s t a t e ' s  p o w e r  t o  r e g u l a t e  
s t a t e - o w n e d  s u b m e r g e d  l a n d s  w i t h i n  f e d e r a l  C S U ' s  i n  A l a s k a .  N u m e r o u s
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p r o v i s i o n s  i n  A N I L C A  r e c o g n i z e  a n d  r e s p e c t  t h e  s t a t e ' s  a u t h o r i t y  o v e r  
s t a t e - o w n e d  l a n d .  I n  s o m e  c a s e s ,  h o w e v e r ,  C o n g r e s s  m a y  h a v e  a t t e m p t e d  
t o  g i v e  t h e  f e d e r a l  l a n d  m a n a g e r s  s o m e  c o n c u r r e n t  a u t h o r i t y  t o  r e g u l a t e  
n a v i g a b l e  w a t e r s  w i t h i n  C S U ' s .

T h e  s t a t e ,  w h e r e  p o s s i b l e ,  c o o p e r a t e s  w i t h  r a t h e r  t h a n  c o n f r o n t s  t h e  
f e d e r a l  l a n d  m a n a g e r s .  T h i s  c o o p e r a t i o n  o f t e n  t a k e s  t h e  f o r m  o f  a  
m e m o r a n d u m  o f  u n d e r s t a n d i n g  t h a t  d i s c u s s e s  m a n a g e m e n t  i s s u e s  a n d  h o w  
t h e y  w i l l  b e  r e s o l v e d .  D i f f e r e n c e s  d o  o c c u r ,  h o w e v e r ,  o v e r  i s s u e s  s u c h  
a s  c o l u m n  m a n a g e m e n t  a n d  r e s t r i c t i o n s  o n  m i n i n g .

R e t u r n  t o  T a b l e  o f  C o n t e n t s

II. LEGAL AND POLICY GUIDELINES GOVERNING  
M ANAGEM ENT OF SUBMERGED LANDS 
AND PUBLIC WATERS

PUBLIC TRUST DOCTRINE

T h e  s t a t e  h a s  s p e c i a l  d u t i e s  a n d  m a n a g e m e n t  c o n s t r a i n t s  w i t h  r e s p e c t  t o  
s t a t e - o w n e d  l a n d  u n d e r l y i n g  n a v i g a b l e  w a t e r s .  T h e s e  s p e c i a l  d u t i e s  a n d  
m a n a g e m e n t  c o n s t r a i n t s  a r i s e  f r o m  t h e  A l a s k a  C o n s t i t u t i o n .  T h e  A l a s k a  
C o n s t i t u t i o n  c o n t a i n s  n u m e r o u s  p r o v i s i o n s  e m b r a c i n g  t h e  p r i n c i p l e s  
c o m m o n l y  k n o w n  a s  t h e  p u b l i c  t r u s t  d o c t r i n e .  T h e  p u b l i c  t r u s t  d o c t r i n e  
i s  r e m a r k a b l e  b o t h  f o r  i t s  a g e  a n d  f o r  i t s  v i g o r .  R o o t e d  i n  t h e  
c u s t o m s  o f  t h e  s e a f a r i n g  G r e e k s  a n d  R o m a n s ,  i t  h a s  e v o l v e d  t o  b e c o m e  
o n e  o f  t h e  m o s t  e f f e c t i v e  s a f e g u a r d s  o f  p u b l i c  r i g h t s .  B a s i c a l l y ,  t h e  
t r u s t  r e f l e c t s  a n  u n d e r s t a n d i n g  o f  t h e  a n c i e n t  c o n c e p t  t h a t  n a v i g a b l e  
w a t e r s ,  t h e i r  b e d s  a n d  t h e i r  b a n k s ,  s h o u l d  b e  e n j o y e d  b y  a l l  t h e  p e o p l e  
b e c a u s e  t h e y  a r e  t o o  i m p o r t a n t  t o  b e  r e s e r v e d  f o r  p r i v a t e  u s e .

I n  A m e r i c a ,  t h e  c o n c e p t  o f  p u b l i c  r i g h t s  t o  p u b l i c  w a t e r s  w a s  
r e c o g n i z e d  s i n c e  t h e  e a r l y  d a y s  o f  t h e  M a s s a c h u s e t t s  B a y  C o l o n y  w h e r e  
t h e  g r e a t  P o n d  O r d i n a n c e  o f  1 6 4 1  g u a r a n t e e d  t h e  r i g h t  t o  f i s h  a n d  f o w l  
i n  p o n d s  g r e a t e r  t h a n  1 0  a c r e s ,  a l o n g  w i t h  t h e  f r e e d o m  t o  p a s s  t h r o u g h  
p r i v a t e  p r o p e r t y  t o  d o  s o .

By  1 8 2 1 ,  A m e r i c a n  c o u r t s  w e r e  p r o n o u n c i n g  t h e  l a w  o f  p u b l i c  t r u s t  a s  w e  
k n o w  i t  t o d a y .  T h i s  d o e s  n o t  m e a n  t h a t  n o  w a t e r - r e l a t e d  d e v e l o p m e n t  
c a n  t a k e  p l a c e .  T h e  p u b l i c  t r u s t  d o c t r i n e  p e r m i t s  s t a t e s  t o  i m p r o v e  
w a t e r w a y s  b y  c o n s t r u c t i n g  p o r t s ,  d o c k s  a n d  w h a r v e s ,  t h u s  f u r t h e r i n g  t h e  
p u r p o s e s  o f  t h e  t r u s t .  G e n e r a l l y  s p e a k i n g ,  t h e  p e o p l e ' s  t r u s t  r i g h t s  
m a y  b e  a l i e n a t e d  o n l y  i n  w a y s  t h a t  f u r t h e r  o v e r a l l  t r u s t  u s e s ,  a n d  i n  
r e l a t i v e l y  s m a l l  p a r c e l s .

I l l i n o i s  C e n t r a l  R a i l r o a d  C o m p a n y  v .  I l l i n o i s ,  1 4 6  U . S .  3 8 7 , 4 5 2  ( 1 9 8 2 ) ,  
i n v o l v e d  a  g r a n t  b y  t h e  S t a t e  o f  I l l i n o i s  o f  o n e  t h o u s a n d  a c r e s  o f  t h e  
b e d  o f  L a k e  M i c h i g a n ,  c o n s t i t u t i n g  t h e  e n t i r e  h a r b o r  o f  t h e  C i t y  o f  
C h i c a g o ,  t o  t h e  I l l i n o i s  C e n t r a l  R a i l r o a d .  T h e  U . S .  S u p r e m e  C o u r t  h e l d
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t h a t  t h e  g r a n t  w a s  r e v o c a b l e ,  t h a t  t h e  s t a t e  h e l d  t h e  l a n d  i n  t r u s t  f o r  
t h e  p u b l i c ,  a n d  t h a t  i t  w a s  p o w e r l e s s  t o  r e l i n q u i s h  i t s  r i g h t s  a s  
t r u s t e e .

T h e  c o u r t  w e n t  o n  t o  s r y  t h a t  l a n d  u n d e r l y i n g  n a v i g a b l e  w a t e r s  i s  m u c h  
m o r e  t h a n  a  s i m p l e  p r o p e r t y  r i g h t .

[ I ] t  i s  a  t i t l e  d i f f e r e n t  i n  c h a r a c t e r  f r o m  t h a t  w h i c h  t h e  s t a t e  
h o l d s  i n  l a n d s  i n t e n d e d  f o r  s a l e .  I t  i s  d i f f e r e n t  f r o m  t h e  t i t l e  
w h i c h  t h e  U n i t e d  S t a t e s  h o l d s  i n  t h e  p u b l i c  l a n d s  w h i c h  a r e  o p e n  
t o  p r e e m p t i o n  a n d  s a l e .  I t  i s  a  t i t l e  h e l d  i n  t r u s t  f o r  t h e  
p e o p l e  o f  t h e  s t a t e  t h a t  t h e y  m a y  e n j o y  t h e  n a v i g a t i o n  o f  t h e  
w a t e r s ,  c a r r y  o n  c o m m e r c e  o v e r  t h e m ,  a n d  h a v e  l i b e r t y  o f  f i s h i n g  
t h e r e i n  f r e e d  f r o m  t h e  o b s t r u c t i o n  o r  i n t e r f e r e n c e  o f  p r i v a t e  
p a r t i e s . . .  T h e  t r u s t  d e v o l v i n g  u p o n  t h e  s t a t e  f o r  t h e  p u b l i c ,  a n d  
w h i c h  c a n  o n l y  b e  d i s c h a r g e d  b y  t h e  m a n a g e m e n t  a n d  c o n t r o l  o f  
p r o p e r t y  i n  w h i c h  t h e  p u b l i c  h a s  a n  i n t e r e s t ,  c a n n o t  b e  
r e l i n q u i s h e d  b y  a  t r a n s f e r  o f  t h e  p r o p e r t y .

I n  t h e  1 9 t h  c e n t u r y  t h e  p u r p o s e s  o f  t h e  t r u s t  w e r e  g e n e r a l l y  d e s c r i b e d  
a s  " c o m m e r c e ,  n a v i g a t i o n  a n d  f i s h e r y . " T h i s  w a s  l o g i c a l  b e c a u s e  t h e  
m a j o r  w a t e r w a y s  w e r e  e s s e n t i a l  h i g h w a y s  o f  c o m m e r c e .  B u t  a s  o t h e r  
v a l u e s  b e c a m e  i n c r e a s i n g l y  i m p o r t a n t ,  c o u r t s  b e g a n  t o  r e c o g n i z e  
r e c r e a t i o n  a n d  e n v i r o n m e n t a l  p r o t e c t i o n  a m o n g  t h e  p u r p o s e s  f o r  w h i c h  
t h e  t r u s t  e x i s t s .  A s  a  C a l i f o r n i a  c o u r t  s a i d  i n  1 9 7 1 ,  " w i t h  o u r  e v e r  
i n c r e a s i n g  l e i s u r e  t i m e . . . a n d  t h e  e v e r  i n c r e a s i n g  n e e d  f o r  r e c r e a t i o n a l  
a r e a s  i t  i s  e x t r e m e l y  i m p o r t a n t  t h a t  t h e  p u b l i c  n e e d  n o t  b e  d e n i e d  u s e  
o f  r e c r e a t i o n a l  w a t e r . . . t h e  r u l e  i s  t h a t  a  n a v i g a b l e  s t r e a m  m a y  b e  u s e d  
b y  t h e  p u b l i c  f o r  b o a t i n g ,  s w i m m i n g ,  f i s h i n g ,  h u n t i n g  a n d  a l l  
r e c r e a t i o n a l  p u r p o s e s . "  P e o p l e  e x  r e l . B a k e r  v .  M a c k ,  1 9  C a l . A p p . 3 d  
1 0 4 0 ,  1 0 4 4  ( 1 9 7 1 ) .

T h e  A l a s k a  c o n s t i t u t i o n  p r o v i d e s  p r o t e c t i o n s  s i m i l a r  t o  t h e  p u b l i c  
t r u s t  d o c t r i n e  p r o t e c t i o n s  t h a t  c a n n o t  b r  d i s r e g a r d e d  b y  t h e  
l e g i s l a t u r e  o r  o v e r r u l e d  b y  t h e  c o u r t s .  A r t i c l e  V I I I ,  S e c .  3 p r o v i d e s ;  
" W h e r e v e r  o c c u r r i n g  i n  t h e i r  n a t u r a l  s t a t e ,  f i s h ,  w i l d l i f e  a n d  w a t e r s  
a r e  r e s e r v e d  t o  t h e  p e o p l e  f o r  c o m m o n  u s e . "  A f t e r  r e v i e w i n g  t h e  p u b l i c  
t r u s t  d o c t r i n e  i n  O w s i c h e k  v .  S t a t e ,  G u i d e  L i c e n s i n g ,  7 6 3  P . 2 d  4 8 3  
( A l a s k a  1 9 8 8 ) ,  t h e  A l a s k a  S u p r e m e  C o u r t  e x p l a i n e d  t h a t  " t h e  c o m m o n  u s e  

c l a u s e  w a s  i n t e n d e d  t o  e n g r a f t  i n  o u r  c o n s t i t u t i o n  c e r t a i n  t r u s t  
p r i n c i p l e s  g u a r a n t e e i n g  a c c e s s  t o  t h e  f i s h ,  w i l d l i f e  a n d  w a t e r  
r e s o u r c e s  o f  t h e  s t a t e . "

I n  CWC F i s h e r i e s ,  I n c .  v .  B u n k e r ,  7 5 5  P 2 . d  1 1 1 5  ( A l a s k a  1 9 8 8 ) ,  t h e  
A l a s k a  S u p r e m e  C o u r t  a p p l i e d  t h e  p u b l i c  t r u s t  d o c t r i n e  t o  t i d e l a n d s ,  
h o l d i n g  t h a t ,  e v e n  a f t e r  c o n v e y a n c e ,  t h e  t i t l e  r e m a i n s  s u b j e c t  t o  
c o n t i n u i n g  p u b l i c  e a s e m e n t s  f o r  p u r p o s e s  o f  n a v i g a t i o n ,  c o m m e r c e  a n d  
f i s h e r y .

T h e  1 9 8 5  A l a s k a  l e g i s l a t u r e  r e c o g n i z e d  t h e  c o n s t i t u t i o n  a p p l i c a t i o n  o f  
p u b l i c  t r u s t  d o c t r i n e  p r i n c i p l e s  i n  A l a s k a .  I n  a n  A c t  r e l a t i n g  t o  t h e  
p u b l i c  o r  n a v i g a b l e  w a t e r s  o f  t h e  s t a t e ,  t h e  l e g i s l a t u r e  f o u n d  t h a t  
" t h e  p e o p l e  o f  t h e  s t a t e  h a v e  a  c o n s t i t u t i o n a l  r i g h t  t o  f r e e  a c c e s s  t o  
t h e  n a v i g a b l e  o r  p u b l i c  w a t e r s  o f  t h e  s t a t e "  a n d  t h a t  t h e  s t a t e  " h o l d s
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a n d  c o n t r o l s  a l l  n a v i g a b l e  o r  p u b l i c  w a t e r s  i n  t r u s t  f o r  t h e  u s e  o f  t h e
p e o p l e  o f  t h e  s t a t e " .  8 5  SLA C h .  8 2 .  I n  t h e  s a m e  a c t ,  t h e  l e g i s l a t u r e
r u l e d  t h a t  s u b m e r g e d  l a n d s  a r e  " s u b j e c t  t o  t h e  r i g h t s  o f  t h e  p e o p l e  o f  
t h e  s t a t e  t o  u s e  a n d  h a v e  a c c e s s  t o  t h e  w a t e r  f o r  r e c r e a t i o n a l  p u r p o s e s  
o r  a n y  o t h e r  p u b l i c  p u r p o s e  f o r  w h i c h  t h e  w a t e r  i s  u s e d  o r  c a p a b l e  o f  
b e i n g  u s e d  c o n s i s t e n t  w i t h  t h e  p u b l i c  t r u s t . "

C o u r t s  i n  o t h e r  s t a t e s  o v e r  t h e  y e a r s  h a v e  d e f i n e d  i n  s o m e w h a t  
d i f f e r e n t  w a y s  t h e  p u b l i c  u s e s  t h a t  a r e  p e r m i t t e d  a n d  p r o t e c t e d  b y  t h e  
p u b l i c  t r u s t  a s  i t  a p p l i e s  t o  s u b m e r g e d  l a n d s .  I n  r e v i e w i n g  t h e s e  
o t h e r  c a s e s ,  i t  c a n  c l e a r l y  b e  s e e n  t h a t  t h r o u g h  t i m e  a n  e v e r  e x p a n d i n g  
d e f i n i t i o n  o f  t h e  p u b l i c  u s e s  p r o t e c t e d  b y  t h e  p u b l i c  t r u s t  d o c t r i n e  i s  
b e i n g  a d o p t e d .  T h e  C a l i f o r n i a  S u p r e m e  C o u r t  r e c e n t l y  h e l d  t h a t :

A l t h o u g h  e a r l y  c a s e s  h a d  e x p r e s s e d  t h e  s c o p e  o f  t h e  p u b l i c ' s  r i g h t
i n  ( l a n d s  s u b j e c t  t o  t h e  p u b l i c  t r u s t )  a s  e n c o m p a s s i n g  n a v i g a t i o n ,
c o m m e r c e  a n d  f i s h i n g ,  t h e  p e r m i s s i b l e  r a n g e  o f  p u b l i c  u s e s  i s  f a r
b r o a d e r ,  i n c l u d i n g  t h e  r i g h t  t o  h u n t ,  b a t h e  o r  s w i m ,  a n d  t h e  r i g h t
t o  p r e s e r v e  t h e  ( p u b l i c  t r u s t )  l a n d s  i n  t h e i r  n a t u r a l  s t a t e  a s  
e c o l o g i c a l  u n i t s  f o r  s c i e n t i f i c  s t u d y .  C i t y  o f  B e r k e l e y  v .  
S u p e r i o r  C o u r t  o f  A l a m e d a ,  6 0 6  P . 2 d  3 6 2 ,  3 6 5  ( C a l .  1 9 8 0 )

I t  i s  c l e a r  u n d e r  t h e  A l a s k a  C o n s t i t u t i o n  t h a t  t h e  S t a t e  o f  A l a s k a  h a s  
t h e  r e s p o n s i b i l i t i e s  o f  a  t r u s t e e  w i t h  r e s p e c t  t o  m a n a g e m e n t  o f  l a n d  
u n d e r l y i n g  n a v i g a b l e  w a t e r s .  M o r e o v e r ,  t h e  A l a s k a  l e g i s l a t u r e  h a s  
a d o p t e d  a  b r o a d  v i e w  o f  t h e  p u b l i c  u s e s  p r o t e c t e d  o r  p e r m i t t e d  b y  t h e  
p u b l i c  t r u s t .  A c c o r d i n g l y ,  t h e  A l a s k a  A t t o r n e y  G e n e r a l ' s  O f f i c e  h a s  
d e t e r m i n e d  t h a t ,  u n t i l  t h e  A l a s k a  S u p r e m e  C o u r t  r u l e s  o n  t h e  q u e s t i o n ,  
t h e  s t a t e  s h o u l d  a s s u m e  t h a t  a  b r o a d  d e f i n i t i o n  o f  p u b l i c  r i g h t s  
p r o t e c t e d  b y  t h e  A l a s k a  C o n s t i t u t i o n  a n d  t h e  p u b l i c  t r u s t  d o c t r i n e  
a p p l i e s  i n  A l a s k a ,  s i m i l a r  t o  t h e  o n e  a d o p t e d  b y  t h e  C a l i f o r n i a  S u p r e m e
C o u r t .  1 9 8 2  A t t y .  G e n .  O p .  N o .  3 ( J u n e  1 0 ,  1 9 8 2 ) .

R e t u r n  t o  T a b l e  o f  C o n t e n t s

PUBLIC WATERS

I t  i s  n o t  o n l y  t h e  b e d s  o f  n a v i g a b l e  w a t e r s  i n  A l a s k a  t h a t  a r e  r e s e r v e d  
i n  p u b l i c  o w n e r s h i p  f o r  p u b l i c  u s e .  U n d e r  a r t i c l e  V I I I ,  S e c t i o n  3 o f  
t h e  A l a s k a  C o n s t i t u t i o n ,  a l l  w a t e r s  o c c u r r i n g  i n  t h e i r  n a t u r a l  s t a t e  
a r e  r e s e r v e d  t o  t h e  p e o p l e  f o r  c o m m o n  u s e .  A r t i c l e  V I I I ,  S e c t i o n  14  o f  
t h e  A l a s k a  C o n s t i t u t i o n  a l s o  p r o v i d e s  f o r  t h e  b r o a d e s t  p o s s i b l e  a c c e s s  
t o  a n d  u s e  o f  s t a t e  w a t e r s  b y  t h e  g e n e r a l  p u b l i c .

S e c t i o n  1 4 .  A c c e s s  t o  N a v i g a b l e  W a t e r s .  F r e e  a c c e s s  t o  t h e  
n a v i g a b l e  o r  p u b l i c  w a t e r s  o f  t h e  s t a t e ,  a s  d e f i n e d  b y  t h e  
l e g i s l a t u r e ,  s h a l l  n o t  b e  d e n i e d  a n y  c i t i z e n  o f  t h e  U n i t e d  S t a t e s  
o r  r e s i d e n t  o f  t h e  s t a t e ,  e x c e p t  C h a t  t h e  l e g i s l a t u r e  m a y  b y  
g e n e r a l  l a w  r e g u l a t e  a n d  l i m i t  s u c h  a c c e s s  f o r  o t h e r  b e n e f i c i a l  
u s e s  o r  p u b l i c  p u r p o s e s .

P u r s u a n t  t o  t h i s  g r a n t  o f  a u t h o r i t y ,  t h e  A l a s k a  S t a t e  L e g i s l a c u r e ,  i n
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" n a v i g a b l e  w a t e r s "  m e a n s  a n y  w a t e r  o f  t h e  s t a t e  f o r m i n g  a  r i v e r ,  
s t r e a m ,  l a k e ,  p o n d ,  s l o u g h ,  c r e e k ,  b a y ,  s o u n d ,  e s t u a r y ,  i n l e t ,  
s t r a i t ,  p a s s a g e ,  c a n a l  s e a  o r  o c e a n ,  o r  a n y  o t h e r  b o d y  o f  w a t e r  o r  
w a t e r w a y  w i t h i n  t h e  t e r r i t o r i a l  l i m i t s  o f  t h e  s t a t e  o r  s u b j e c t  t o
i t s  j u r i s d i c t i o n ,  t h a t  i s  n a v i g a b l e  i n  f a c t  f o r  a n y  u s e f u l  p u b l i c
p u r p o s e ,  i n c l u d i n g  b u t  n o t  l i m i t e d  t o  w a t e r  s u i t a b l e  f o r  
c o m m e r c i a l  n a v i g a t i o n ,  f l o a t i n g  o f  l o g s ,  l a n d i n g  a n d  t a k e o f f  o f  
a i r c r a f t ,  a n d  p u b l i c  b o a t i n g ,  t r a p p i n g ,  h u n t i n g  w a t e r f o w l  a n d  
a q u a t i c  a n i m a l s ,  f i s h i n g ,  o r  o t h e r  p u b l i c  r e c r e a t i o n a l  p u r p o s e s .

T h i s  d e f i n i t i o n  c f  n a v i g a b l e  w a t e r s  d o e s  n o t  d e f i n e  s t a t e  o w n e r s h i p  o f  
s u b m e r g e d  l a n d  i n  A l a s k a .  T h e  d e f i n i t i o n  o f  n a v i g a b i l i t y  f o r  o w n e r s h i p  
p u r p o s e s  w a s  d i s c u s s e d  e a r l i e r  i n  t h i s  p a p e r .  T h i s  d e f i n i t i o n ,  
h o w e v e r ,  d o e s  d e f i n e  w h a t  t y p e s  o f  w a t e r b o d i e s  i n  A l a s k a  a r e  a v a i l a b l e
f o r  p u b l i c  u s e  u n d e r  t h e  A l a s k a  s t a t u t e s .

T h e  A l a s k a  S t a t e  L e g i s l a t u r e  h a s  b r o a d l y  c o n s t r u e d  t h e  c o n s t i t u t i o n a l  
p r o t e c t i o n s  f o r  p u b l i c  u s e  o f  t h e  w a t e r s  o f  t h e  s t a t e .  I n  a n  A c t  ( 8 5  
SLA c h a p .  8 2 ,  c o d i f i e d  a s  AS 3 8 . 0 5 . 1 2 8 )  r e l a t i n g  t o  t h e  n a v i g a b l e  o r  
p u b l i c  w a t e r s  o f  t h e  s t a t e ,  t h e  s t a t e  l e g i s l a t u r e  f o u n d :

( a ) T h e  p e o p l e  o f  t h e  s t a t e  h a v e  a  c o n s t i t u t i o n a l  r i g h t  t o  f r e e  
a c c e s s  t o  t h e  n a v i g a b l e  o r  p u b l i c  w a t e r s  o f  t h e  s t a t e .

( b )  S u b j e c t  t o  t h e  f e d e r a l  n a v i g a t i o n a l  s e r v i t u d e ,  t h e  s t a t e  h a s  
f u l l  p o w e r  a n d  c o n t r o l  o f  a l l  o f  t h e  n a v i g a b l e  o r  p u b l i c  w a t e r s  o f
t h e  s t a t e ,  b o t h  m e a n d e r e d  a n d  u n m e a n d e r e d ,  a n d  i t  h o l d s  a n d
c o n t r o l s  a l l  n a v i g a b l e  o r  p u b l i c  w a t e r s  i n  t r u s t  f o r  t h e  u s e  o f  
t h e  p e o p l e  o f  t h e  s t a t e .

( c )  O w n e r s h i p  o f  l a n d  b o r d e r i n g  n a v i g a b l e  o r  p u b l i c  w a t e r s  d o e s  
n o t  g r a n t  a n  e x c l u s i v e  r i g h t  t o  t h e  u s e  o f  t h e  w a t e r  a n d  a n y
r i g h t s  o f  t i t l e  t o  t h e  l a n d  b e l o w  t h e  o r d i n a r y  h i g h  w a t e r  m a r k  o r
s u b j e c t  t o  t h e  r i g h t s  o f  t h e  p e o p l e  o f  t h e  s t a t e  t o  u s e  a n d  h a v e  
a c c e s s  t o  t h e  w a t e r  f o r  r e c r e a t i o n a l  p u r p o s e s  o r  a n y  o t h e r  p u b l i c  
p u r p o s e s  f o r  w h i c h  t h e  w a t e r  i s  u s e d  o r  c a p a b l e  o f  b e i n g  u s e d  
c o n s i s t e n t  w i t h  u h e  p u b l i c  t r u s t .

( d )  T h i s  A c t  m a y  n o t  b e  c o n s t r u e d  t o  a f f e c t  o r  a b r i d g e  v a l i d  
e x i s t i n g  r i g h t s  o r  c r e a t e  a n y  r i g h t  o r  p r i v i l e g e  o f  t h e  p u b l i c  t o  
c r o s s  o r  e n t e r  p r i v a t e  l a n d .

AS 3 8 . 0 5 . 1 2 8  p r o v i d e s :

O B S T RU CT IO N S  TO NAV IGABLE  WATER

( a )  A p e r s o n  m a y  n o t  o b s t r u c t  o r  i n t e r f e r e  w i t h  t h e  f r e e  
p a s s a g e  b y  a  m e m b e r  o f  t h e  p u b l i c  o n  a n y  n a v i g a b l e  w a t e r  a s  d e f i n e d  i r  
AS 3 8 . 0 5 . 9 6 5  u n l e s s  t h e  o b s t r u c t i o n  o r  i n t e r f e r e n c e  i s :

( 1 )  a u t h o r i z e d  b y  a  f e d e r a l  o r  s t a t e  a g e n c y ;
( 2 ) a u t h o r i z e d  u n d e r  a  f e d e r a l  o r  s t a t e  l a w  o r  p e r m i t ;

AS 3 8 . 0 5 . 3 6 5 ( 1 2 ) ,  d e f i n e d  " n a v i g a b l e  w a t e r s "  a s  f o l l o w s :
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( 3 ) e x e m p t  u n d e r  3 3  U . S . C .  1 3 4 4 ( f )  ( C l e a n  W a t e r  A c t ) ;
( 4 ) c a u s e d  b y  t h e  n o r m a l  o p e r a t i o n  o f  f r e i g h t  b a r g i n g  t h a t  i s  o t  

c o n s i s t e n t  w i t h  l a w ;  o r
( 5 )  a u t h o r i z e d  b y  t h e  c o m m i s s i o n e r  a f t e r  r e a s o n a b l e  p u b l i c  n o t :

( b )  A v i o l a t i o n  o f  ( a )  o f  t h i s  s e c t i o n  i s  a  c l a s s  B m i s d e m e a n o r .

( c )  A n  u n a u t h o r i z e d  o b s t r u c t i o n  o r  i n t e r f e r e n c e  i s  a  p u b l i c  
n u i s a n c e  a n d  i s  s u b j e c t  t o  a b a t e m e n t .  T h e  c o s t  o f  a b a t e m e n t  s h a l l  b e  
b o r n e  b y  t h e  v i o l a t o r  a n d  i s  i n  a d d i t i o n  t o  a n y  p e n a l t y  i m p o s e d  b y  t h e  
c o u r t .

( d )  T h i s  s e c t i o n  m a y  n o t  b e  c o n s t r u e d  t o  a f f e c t  o r  a b r i d g e  
v a l i d  e x i s t i n g  r i g h t s .

T h u s ,  u n d e r  t h e  A l a s k a  C o n s t i t u t i o n  a n d  t h i s  s t a t u t e ,  a n y  s u r f a c e  
w a t e r s  c a p a b l e  o f  u s e  b y  t h e  p u b l i c  d e f i n e d  i n  AS 3 8 . 0 5 . 3 6 5 ( 1 2 )  a r e  
a v a i l a b l e  t o  t h e  p u b l i c ,  i r r e s p e c t i v e  o f  s t r e a m b e d  o w n e r s h i p .  F u r t h e r ,  
s u c h  p u b l i c  u s e  i s  n o t  c o n s i d e r e d  a  t a k i n g  a n d  i s  n o t  s u b j e c t  t o  
i n v e r s e  c o n d e m n a t i o n  a c t i o n .  P r i v a t e  o w n e r s h i p  i s  s u b j e c t  t o  t h e  
p u b l i c  r i g h t s  t h a t  a r e  p r o t e c t e d  b y  t h e  p u b l i c  t r u s t .

I n  t w o  M o n t a n a  S u p r e m e  C o u r t  c a s e s  i n v o l v i n g  t h e  n a t u r e  o f  p u b l i c  
r i g h t s  w h e r e  t h e  s u b m e r g e d  l a n d s  a r e  p r i v a t e l y  o w n e d ,  t h e  c o u r t  r u l e s  
t h a t  p u b l i c  p o r t a g i n g ,  a n c h o r i n g ,  a n d  o t h e r  u s e s  i n c i d e n t a l  t o  t h e  u s e  
o f  t h e  w a t e r  a r e  a l l o w e d .  T h e  c o u r t  a l s o  f o u n d  t h a t  i f  t r a v e l  o n  t h e  
w a t e r  o r  s t r e a m b e d  i s  o b s t r u c t e d ,  t h e  p u b l i c  i s  a l l o w e d  t o  u s e  t h e  
a d j a c e n t  p r i v a t e  l a n d  t o  p o r t a g e  a r o u n d  t h e  b a r r i e r  i n  t h e  l e a s t  
i n t r u s i v e  w a y  p o s s i b l e ,  a v o i d i n g  d a m a g e  t o  t h e  p r o p e r t y  h o l d e r ' s  
r i g h t s .  H o w e v e r ,  t h e  p u b l i c  d o e s  n o t  h a v e  t h e  r i g h t  t o  e n t e r  i n t o  o r  
t r e s p a s s  a c r o s s  p r i v a t e  p r o p e r t y  i n  o r d e r  t o  e n j o y  t h e  r e c r e a t i o n a l  u s e  
o f  s t a t e - o w n e d  w a t e r s .  T h e  S t a t e  o f  A l a s k a  a g r e e s  w i t h  t h i s  r u l i n g  a n d  
b e l i e v e s  a  s i m i l a r  r u l i n g  w o u l d  b e  m a d e  b y  o u r  s t a t e  c o u r t s .

R e t u r n  t o  T a b l e  o f  C o n t e n t s

BOUNDARIES OF NAVIGABLE WATERS

T h e  s t a t e  i s  o f t e n  a s k e d  w h e r e  p u b l i c  o w n e r s h i p  o f  w a t e r  b o d i e s  e n d s  
a n d  p r i v a t e  o w n e r s h i p  b e g i n s .  T h e r e  a r e  t w o  t y p e s  o f  w a t e r  b o d y  
b o u n d a r i e s  t o  a d d r e s s :  1 )  n o n - t i d a l  w a t e r  b o u n d a r i e s  a n d  2 )  t i d a l  w a t e r  
b o u n d a r i e s .  N o n - t i d a l  b o u n d a r i e s  a r e  b o u n d a r i e s  o f  l a k e s ,  r i v e r s ,  a n d  
s t r e a m s .  T i d a l  b o u n d a r i e s  a r e  t h e  b o u n d a r i e s  a l o n g  a n y  b o d y  o f  w a t e r  
w h i c h  i s  i n f l u e n c e d  b y  t h e  r i s e  a n d  f a l l  o f  t h e  t i d e s .

1 . N o n - t i d a l  W a te r  B o u n d a r i e s
T h e  b o u n d a r y  b e t w e e n  p u b l i c  a n d  p r i v a t e  o w n e r s h i p  i s  t h e  " O r d i n a r y  H i g h  
W a t e r  M a r k "  w h i c h  i s  d e f i n e d  i n  1 1  AAC 5 3 . 9 0 0 ( 2 3 )  a s  b e i n g  -  T h e  m a r k  
a l o n g  t h e  b a n k  o r  s h o r e  u p  t o  w h i c h  t h e  p r e s e n c e  a n d  a c t i o n  o f  t h e  
n o n - t i d a l  w a t e r  a r e  s o  c o m m o n  a n d  u s u a l ,  a n d  s o  l o n g  c o n t i n u e d  i n  a l l  
o r d i n a r y  y e a r s ,  a s  t o  l e a v e  a  n a t u r a l  l i n e  i m p r e s s e d  o n  t h e  b a n k  o r  
s h o r e  a n d  i n d i c a t e d  b y  e r o s i o n ,  s h e l v i n g ,  v e g e t a t i o n ,  o r  o t h e r

http://www.ditf.state.ak.us/land/policy.litm


Slate Policy Page http://www.dnr.state.ak.us/land/policy.hlm

d i s t i n c t i v e  p h y s i c a l  c h a r a c t e r i s t i c s .  A l s o  s e e  t h e  A l a s k a  S t a t e  
S u p r e m e  C o u r t  d e f i n i t i o n  i n  D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s  v .  
P a n k r a n t z  5 3 8  P . 2 d  9 8 4 ,  9 8 8 - 8 9  ( A l a s k a  1 9 7 5 ) .  T h e  o r d i n a r y  h i g h  w a t e r  
l i n e  c a n  u s u a l l y  b e  o b s e r v e d  b y  t h e  l a y m e n  s i m p l y  b y  n o t i n g  t h e  
v e g e t a t i o n  l i n e  o r  w e l l  d e f i n e d  s t r e a m  b a n k s .

2 . T i d a l  W a te r  B o u n d a r ie s
T h e  b o u n d a r y  b e t w e e n  t i d a l  w a t e r  b o d i e s  a n d  p r i v a t e / p u b l i c  o w n e d  
u p l a n d s  i s  t h e  M e a n  H i g h  W a t e r  L i n e .  M e a n  h i g h  w a t e r  l i n e  a s  d e f i n e d  
b y  1 1  AAC 5 3 . 9 0 0 ( 1 5 )  i s :  T h e  t i d a l  d a t u m  p l a n e  o f  t h e  a v e r a g e  o f  a l l  
t h e  h i g h  t i d e s ,  a s  w o u l d  b e  e s t a b l i s h e d  b y  t h e  N a t i o n a l  G e o d e t i c  
S u r v e y ,  a t  a n y  p l a c e  s u b j e c t  t o  t i d a l  i n f l u e n c e .

T h i s  l i n e  i s  n o t  r e a d i l y  o b s e r v a b l e  b e c a u s e  i t  i s  a  l i n e  o f  k n o w n  
e l e v a t i o n  w h i c h  i n t e r s e c t s  t h e  l a n d  s u r f a c e .  T h e  m e a n  h i g h  w a t e r  l i n e  
c a n  b e  a  c o n s i d e r a b l e  d i s t a n c e  b e l o w  t h e  v e g e t a t i o n  l i n e  b e c a u s e  
e x t r e m e  h i g h  w a t e r  w i l l  d e n u d e  t h e  b e a c h  a b o v e  t h e  l i n e  o f  m e a n  h i g h  
w a t e r .  T h e  o n l y  w a y  t h a t  t h e  l o c a t i o n  o f  m e a n  h i g h  w a t e r  l i n e  c a n  b e  
a c c u r a t e l y  d e t e r m i n e d  i s  b y  d i f f e r e n t i a l  l e v e l i n g  f r o m  k n o w n  b e n c h  
m a r k s  o r  b y  o p e r a t i n g  a  t i d e  g a u g e  f o r  a  s u f f i c i e n t  p e r i o d  o f  t i m e  t o  
d e t e r m i n e  t h e  m e a n  h i g h  w a t e r  e l e v a t i o n .  T h e  l i n e  o f  m e a n  h i g h  w a t e r  
l i n e  c a n  b e  a p p r o x i m a t e d  b y  t i m e  c o o r d i n a t e d  o b s e r v a t i o n s  o f  t h e  d a i l y  
p r e d i c t i o n s  f o r  h i g h  a n d  l o w  w a t e r s ,  p r e d i c t e d  b y  NOAA, a s  t h e y  r e l a t e  
t o  t h e  p u b l i s h e d  m e a n  h i g h  w a t e r  e l e v a t i o n .  T h i s  m e t h o d  c a n  b e  h i g h l y  
u n r e l i a b l e  b e c a u s e  s m a l l  e r r o r s  i n  t h e  p r e d i c t i o n s  o r  o b s e r v a t i o n s  c a n  
t r a n s f o r m  i n t o  l a r g e  e r r o r s  i n  t h e  h o r i z o n t a l  l o c a t i o n ;  t h i s  i s  
e s p e c i a l l y  t r u e  i n  a r e a s  w h e r e  t h e  b e a c h  g r a d i e n t  i s  v e r y  f l a t .

I t  i s  i m p o r t a n t  t o  n o t e  t h a t  i n  s o m e  a r e a s ,  s u c h  a s  P r i n c e  W i l l i a m  
S o u n d ,  t h e  m e a n  h i g h  w a t e r  l i n e  b o u n d a r y  i s  c o n s i d e r a b l y  h i g h e r  t h a n  
t h e  c u r r e n t  m e a n  h i g h  w a t e r  l i n e  b e c a u s e  t h e  b o u n d a r y  b e c a m e  f i x e d  a t  
t h e  1 9 6 4  p r e - q u a k e  l o c a t i o n .  I n  t h i s  i n s t a n c e  t h e  b o u n d a r y  b e t w e e n  
s t a t e - o w n e d  t i d e l a n d s  a n d  t h e  u p l a n d s  w o u l d  b e  e s t a b l i s h e d  a t  a n  
e l e v a t i o n  w h i c h  e q u a l s  t h e  s u m  o f  t h e  m e a n  h i g h  w a t e r  e l e v a t i o n  p l u s  
t h e  p u b l i s h e d  a m o u n t  o f  u p l i f t  o r ,  i n  s o m e  c a s e s ,  s u b m e r g e n c e .

R e t u r n  h o  T a b l e  o f  C o n t e n t s

CONCLUSION

T h i s  p a p e r  d e s c r i b e s  t h e  s t a t e ' s  p o l i c i e s  a n d  p r o c e d u r e s  f o r  m a n a g i n g  
a n d  p r o t e c t i n g  s t a t e  s u b m e r g e d  l a n d s  a n d  p u b l i c  w a t e r s .  A s  f u r t h e r  
l e g a l  a n d  p r a c t i c a l  d e v e l o p m e n t s  o c c u r  i n  t h i s  a r e a ,  t h e s e  p o l i c i e s  a n d  
p r o c e d u r e s  w i l l  b e  r e e x a m i n e d  b y  t h e  s t a t e  a n d ,  i f  n e c e s s a r y ,  
a p p r o p r i a t e  c h a n g e s  w i l l  b e  m a d e .

R e t u r n  t o  T a b l e  o f  C o n t e n t s
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More than 60 m il l ion acres at stake
(Juneau) - Four pieces of legislation were introduced in the Senate today to further the assertion 
of ownership and management of die state’s navigable waters and public access rights.

Senate President Gene Therriault (R-North Pole) introduced two bills regarding submerged 
lands.

Senate Bill 305 outlines the state’s legal position on ownership of submerged lands and requires 
the commissioner of the Department of Natural Resources to compile a list of navigable waters.

“By making this blanket assertion we will protect the state’s interest as the process moves 
along. With each passing year it becomes increasingly more difficult to prove which waters 
were navigable at statehood,” Therriault said.

The navigable waters issue dates back to statehood, when Alaska received title to all submerged 
lands under navigable water and marine waters out to three miles, with the exception of land 
withdrawn at statehood. The federal government, however, has been slow to concede any 
navigability determinations and less than 20 rivers have been determined navigable by the 
federal courts. Approximately 60 million acres of submerged lands are at stake. The lack of 
federal cooperation has resulted in thousands of acres of clouded private land titles, which is 
particularly critical as Congress considers a deadline for completing the land selection and 
conveyance processes.

Senate Bill 305 is designed to begin the process for the state to identify its claims and to provide 
a mechanism to resolve clouded titles where previous conveyances have been made. Therriault 
was active last year in securing funding through the Legislative Budget & Audit Committee to 
contract with state agencies to push forward on these state’s rights initiatives.

- more -
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Senate Bill 295 renews the Joint Federal and State Navigable Waters Commission established 
in 2002. The commission was established to expedite the quiet title process to the state’s 
submerged lands; determine which bodies of water are navigable or non-navigable; recommend 
to state and federal governments ways to improve the water navigability determination process 
and ways to clear title to the state’s submerged lands fairly and expeditiously.

“We hope to use this commission to design a cooperative way to move forward on this issue,” 
Therriault said.

Sen. Ralph Seekins (R-Fairbanks) introduced Senate Joint Resolution 27 regarding submerged 
land title disputes. The resolution encourages the Interior Secretary and the Alaska 
congressional delegation to support the continuation of the process for recording federal 
disclaimers of interests for securing title to submerged land. It also requests federal 
participation in the Navigable Waters commission for Alaska and asks congress to amend the 
Quiet Title Act to ensure federal cooperation in resolving submerged land title disputes.

“Under the Quiet Title Act we can’t activate a claim unless the federal government takes action 
that clouds the title. We want to change that so we don’t have to wait for the federal 
government,” Seekins said. “We want to speed up the process to determine who actually has 
title to the land. We want to work with the federal government and the state through the 
Navigability commission to find r way to do that.”

“We’re saying to the federal government, if you think you have a claim, speak now or forever 
hold your peace,” Seekins said.

Sen. Tom Wagoner (R-Kenai) introduced Senate Joint Resolution 26 asking the Interior 
Department and the U.S. Department of Justice to appeal to the U.S. Supreme Court the 
decision of the Ninth Circuit Court of Appeals in The Wilderness Society v. United States Fish 
and Wildlife Service.

The Wilderness Society sued to stop the stocking of Tustumena Lake with hatchery-reared 
salmon fry, contending that it violated provisions of the Wilderness Act. SJR 26 also asks for a 
temporary emergency stay of the decision to allow the project to continue this year while the 
decision is under appeal.

“The Ninth Circuit ruled that this was a commercial enteiprise that isn’t allowable in a 
wilderness area. However, the only use that takes place inside the wilderness area is a sport 
fishery targeting red salmon,” Wagoner said.

“Unfortunately, we have to ask the federal government to act because the Knowles 
administration failed to defend the Alaskan interests at stake in the lawsuit,” Wagoner said.

# # #



LAWS OF ALASKA 

2 0 0 2

Chapter No.
. J U ­

AN ACT

Establishing and relating to the Navigable Waters Commiss ion for Alaska.

‘FEB-02-2004 NON 02=25 PM LAA LEGAL SERVICES FAX NO, 907 465 2029 P,

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

Source
CSSB 2191FIN)

TH E ACT FOLL OW S O N  P A G E  J



VEB-02-2QQ4 MON 02:25 PM LAA LEGAL SERVICES FAX NO. 907 465 2029 P. 03

AN ACT

1 Establishing and relating to the Navigable Waters Commission for Alaska.

2 __________________

3 * Section 1. The uncodified law of the State of  Alaska is amended by adding a new section

4 to read:

5 STATE POLICY.  The legislature determines that the efficient and orderly

6 development of the state will be better achieved if the state and the federal governments join

7 together in a carefully coordinated approach to land ar.d water use planning and management.

8 The legislature recognizes that, although the state is the primary trustee of public trust

9 resources, it is in the best interest of the citizens if the state and federal governments,  as

10 designated stewards of these resources, cooperate to the maximum extent possible in

11 determining their uses. However,  the legislature also recognizes that, even without federal

12 participation, the state must  proceed to make management  decisions. The state is particularly

13 blessed with significant water resources that are invaluable in numerous ways to state

14 residents and all citizens of  the United States. With the massive numbers of navigable

15 waterways and bodies of water in the state, the task of  resolving submerged land ownership

-1- CSSB 219(FIN)
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1 and navigable water determinations has been painfully slow, counter-productive from an

2 orderly resource management  standpoint, and '■jstly as the state, private landowners,  and the

3 federal government attempt to initiate long-range planning processes. For this reason, it is

4 determined by the legislature that the State of  Alaska and the United States should cooperate

5 in establishing a joint state and federal commission or, if the federal government  elects not to

6 participate, a state commission must be established to proceed efficiently and effectively to

7 (1) expedite the process of quieting legitimate title to the state's submerged

S lands;

9 (2) determine, to the extent possible, which bodies of water are navigable or

10 non-navigable; and

11 (3) provide recommendations to the state and the federal governments

12 concerning ways to improve the process of making navigability determinations and ways to

13 quiet title to the state's submerged lands fairly and expeditiously.

14 * Sec. 2. The uncodified law of the State of  Alaska is amended by adding a new section to

15 read:

16 NAVIGABLE WATERS COM MISSION FOR ALASKA, (a) A Navigable Waters

17 Commission for Alaska is established. If authorized by federal law, the commission shall be a

18 joint federal and state commission.

19 (b) The governor or the governor's designee shall serve as chair of  the commission.  If

20 federal participation is authorized by federal law, the member  appointed by the President of

21 the United States or the United States Secretary of  the Interior shall serve as co-chair of the

22 joint commission.  The chair or co-chairs of the commission shall call meetings.

23 (c) If  a joint commission is formed, four state and four federal members of  the

24 commission constitute a quorum,  and all decisions of the commission require concurrence by

25 at least four state and four federal members o f  the commission.  Otherwise, four state

26 members of the commission constitute a quorum, and all decisions of  the commission require

27 concurrence by at least four members.

28 (d) A vacancy in the membership o f  the commiss ion does not affect its powers. The

29 vacancy shall be filled in the same manner in which the original appointment was made.

30 (e) Subject to procedures adopted by the commission,  the chair or co-chairs, in

31 accordance with applicable laws, may

CSSB 219(FTN) -2-
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1 (1) appoint and fix the compensation of the commission stuff and personnel as

2 they consider necessary; and

3 (2) procure temporary and intermittent services.

4 * Sec. 3 .  The uncodificd law of the State of Alaska is amended by adding a new section to

5 read:

6 MEMBERSHIP OF THE COMMISSION, (a) The state membership on the

7 Navigable Waters Commission for Alaska is composed of the governor or the governor's

S designee, two members appointed by the governor, two members appointed by the president

9 of the senate, and two members appointed by the speaker of the house, all of whom serve at

10 the pleasure of the appointing authority.

11 (b) The membership also includes individuals appointed under federal law if a joint

12 commission is authorized.

13 * Sec. 4. The uncodified law of the State of Alaska is amended by adding a new section to

14 read:

15 COMPENSATION AND PER DIEM, (a) A state member of the Navigable Waters

16 Commission for Alaska who is a state officer or employee serves without compensation in

17 addition to that received for regular employment. Other stute members of the commission

18 receive compensation as authorized for the Board of Fisheries under AS 16.05.290.

19 (b) State members of the commission are entitled to per diem and travel expenses

20 authorized by law for boards and commissions under AS 39.20.180.

21 * Sec. 5. The uncodified law of the State of Alaska is amended by adding a new section to

22 read:

23 DUTIES OF THE COMMISSION. The Navigable Waters Commission for Alaska

24 shall

25 (1) establish a process for researching navigability determinations that affect

26 land title;

27 (2) develop procedures for involving private landowners and the general

28 public in the navigability determination process of the commission;

29 (3) undertake a process of navigable and non-navigable waters identification

30 under criteria established in law;

31 (4) make recommendations to improve coordination and consultation between
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1 the state and federal governments in making navigability determinations and decisions

2 concerning title to submerged lands.

3 * Sec. 6. The uncodified law of the State of Alaska is amended by adding a new section to

4 read:

5 HEARINGS. The Navigable Waters Commission for Alaska or, on the authorization

6 of the commission, any subcommittee or member of the commission may, for the purposes of

7 carrying out its duties, hold hearings, take testimony, receive evidence, print or otherwise

8 reproduce and distribute all or part of commission proceedings and reports, and sit and act at

9 those times and places as the commission, subcommittee, or members consider desirable.

10 * Sec. 7. The uncodified law of the Stute of Alaska is amended by adding a new section to

11 read:

12 INFORMATION FOR THE COMMISSION. Each agency, department, board, or

13 commission of the state government is authorized to furnish to the Navigable Waters

14 Commission for Alaska, upon request of a chair or co-chair, information the commission

15 considers n<r essary to carry out its functions under this Act.

16 * Sec. 8. '1 ne uncodified luw of the State of Alaska is amended by adding a new section to

17 read;

18 REPORTS, (a) On or before January 31 of each year, the Navigable Waters

19 Commission for Alaska shall submit to the President of the United States, the United States

20 Secretary of the Interior, the United States Congress, the governor, and the state legislature a

21 written report describing its activities during the preceding year and its recommendations

22 regarding ns duties under sec. 5 of this Act.

23 (b) The commission shall submit its final comprehensive report at least 10 days

24 before the date the commission is terminated.

25 * Sec. 9. The uncodified law of the State of Alaska is amended by adding a new section to

26 read:

27 TERMINATION OF THE COMMISSION. The Navigable Waters Commission for

28 Alaska is terminated two years after the effective date of this Act.
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