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C S  F O R  H B  2 4  ( J U D )  

C O - M A N A G M E N T  A G R E E M E N T S  

G L A C I E R  B A Y  N A T I O N A L  P A R K  A N D  P R E S E R V E

■ U n d e r  th is  b ill, A DF& G c o u ld  n o t e n te r  in to  a n  a g re e m e n t  w ith  th e  
fe d e ra l g o v e rn m e n t if t h a t  a g re e m e n t c e d e s  ju r i s d ic t io n  o f th e  s ta te  
o v e r m a n a g e m e n t  o f o u r  fish  a n d  g am e.

■ T h is  is p a r t ic u la r ly  im p o r ta n t  now  b e c a u s e  fe d e ra l law  re q u ire s  th e  
fe d e ra l g o v e rn m e n t to  h a v e  c o -m a n a g e m e n t a g re e m e n ts  w ith  th e  
s ta t e  r e g a rd in g  f is h e r ie s  in G la c ie r  Bay.

■ H B  2 4  in c lu d e s  t r a n s i t io n a l  la n g u a g e  s ta t in g  th a t  a n y  c u r r e n t  
in te rg o v e rn m e n ta l  a g re e m e n t  o r  s e v e ra b le  p o rtio n  o f a n  a g re e m e n t 
t h a t  w a s  e n te re d  in to  b efo re  th e  effective d a te  is  v o id ed  o n  o r a f te r  
J u ly  1, 2 0 0 4 .

■ T h e  in te n t  is  to  p re v e n t  s ta te  g o v e rn m e n t o fficia ls  from  c e d in g  th e  
s t a t e ’s  m a n a g e m e n t  ju r i s d ic t io n  o v e r fish  a n d  g a m e  re s o u rc e s  by 
m e a n s  o f a  c o n t r a c t  w ith o u t a  full a ir in g  o f th e  p u b lic  policy  
im p lic a t io n s  th ro u g h  th e  le g is la tu re .

U p d ated : M ay 20 , 2 0 0 3

Representative _Brucc_W cyhraudi@ legis.statc.ak.us 
www.akrepublicans.org/wcyhrauch/
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CS for HB 24 (JUD)

Co-Management Agreements Regarding 
Glacier Bay National Park Sc Preserve

Sectional Analysis

Section 1 o f the bill amends AS 16.20.010 by adding a new subsection providing diat no provision 
of AS 16 grants authority to the departm ent or a board to en ter into agreem ents with the a 
departm ent or agency o f the federal governm ent that cedes state authority for the management of 
fish and game in the state to  the federal government.

In this subsection, “m anagem ent” means the regulation of the m ethod , m anner means, time, or 
place of taking fish or game o r the regulation of die am ount o f fish or game that may be taken.

This subsecdon does not p rev en t the departm ent or a board from  entering into agreements with 
o ther federal agencies involving the M igratory Bird Treaty Act, N orthern  Pacific Halibut Act, 
Marine Mammal Protection Act, Magnuson-Stevens Fishery C onservation and Management Act, 
Endangered Species Act, o r the Pacific Salmon Treaty Act.

Section 2 of the bill is a transitional provision providing for legislative review o f current 
intergovernm ental agreem ents by adding a new section to read:

STATUS OF EXISTING AGREEMENTS RE WARDING M ANAGEM ENT O F FISH AND GAME 
IN THE STATE.

An agreement, o r a severable portion of an agreem ent betw een  the D epartm ent of Fish and 
Game, the Board o f Fisheries, o r the Board of Game and a departm ent or agency of the 
federal governm ent that was entered into before the effective date of this Act and that 
cedes any state authority  for the management from the state to  the federal government is 
void on and after July 1, 2004

Updated: May 3, 2 0 0 3

Representative _Bruce_Weyhrauch@legis.scace.ak.us 
www.akreDublicans.ore/wevhrauch/
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SUBJECT:

TO:

FROM:

CSHB 24(RES); Legislative approval of intergovernmental 
agreements with the National Park Service regarding management 
of fish and game in Glacier Bay National Park and Preserve 
(Work Order No. 23-LS0135\U)

Representative Bruce Weyhrauch

George UtermohleW/
Legislative Courism

You have inquired whether the requirement o f CSHB 24(RES) for legislative approval of 
intergovernmental agreements between the Department of Fish and Game, the Board of 
Fisheries, or the Board of Game and the National Park Service regarding management of 
fish and game in Glacier Bay National Park and Preserve would violate the doctrine of 
separation of powers under the Alaska Constitution.

Alaska recognizes the separation of powers doctrine as inherent in the Constitution of the 
State of Alaska.1 In Bradner v. Hammond, 553 P.2d 1, 5 (Alaska 1976) the Alaska 
Supreme Court observed:

In Alaska State-Operated School System v. Mueller, 536 P.2d 99, 103 
(Alaska 1975), we observed that [those] who wrote cur constitution 
followed the traditional framework of American government. The 
governmental authority of the State o f Alaska was distributed among the 
three branches, the executive, the legislative and the judicial. Analyzing 
this tripartite form of government provided for Alaska, this court 
concluded, in Public Defender Agency v. Superior Court. Third Judicial 
District. 534 P.2d 947, 950 (Alaska 1975), that . . .  it can be fairly implied 
that this state does recognize the separation of powers doctrine. Our 
recent opinion in Continental Insurance Cos. v. Bavless & Roberts. Inc..
548 P.2d 398, 410-11 (Alaska 1976), acknowledges that the underlying 
rationale of the doctrine of separation of powers is the avoidance of 
tyrannical aggrandizement of power by a single branch of government 
through the mechanism of diffusion of governmental powers. It is clear 
that the doctrine is not a common law concept; it is, however, a brooding

1 "The separation of powers doctrine and s complementary doctrine o f checks and 
balances are implicit in the Alaska Constitu ." State v. Planned Parenthood of Alaska.
Inc.. 28 P.3d 904, 913 (Alaska 2001).



omnipresence by virtue of its conceptually central role in the structure of 
American constitutional government.

Article III, sec. 1, Constitution o f the State of Alaska, provides that "[t]he executive 
power of the State is vested in the governor." Article IH, sec. 16, Constitution of the 
State of Alaska, further provides that:

The governor shall be responsible for the faithful execution of the laws.
He may, by appropriate court action or proceeding brought in the name of 
the State, enforce compliance with any constitutional or legislative 
mandate, or restrain violation of any constitutional or legislative power, 
duty, or right by any officer, department, or agency o f the State or any of 
its political subdivisions. This authority shall not be construed to 
authorize any action or proceeding against the legislature.

In the Bradner case (cited above), the legislature sought to compel that certain state 
officers, other than commissioners of principal departments and members of regulatory 
and quasi-judicial boards, be subject to legislative confirmation. The Alaska Supreme 
Court struck down the requirement for legislative confirmation of those officers because 
the requirement was a violation o f  the doctrine of separation of powers. The Alaska 
Constitution states in art. Ill, secs. 25 and 26 which officers of the executive branch were 
subject to legislative confirmation. The legislature did not have the power to expand the 
number or type of executive officers that were subject to confirmation beyond those set 
out in the Alaska Constitution.

In a number of instances the Alaska Supreme Court has reviewed challenges to 
legislative action affirming or rejecting actions undertaken by the executive branch. In 
most cases, the requirement for legislative approval was upheld, but in the A.L.I.V.E. 
Voluntary case, the Alaska Supreme Court struck down the legislative veto of regulations 
adopted by the agencies of the executive branch. State v. A.L.I.V.E. Voluntary. 606 P.2d 
769 (Alaska 1980). The court reached its conclusion that the legislature had exceeded its 
constitutional authority because the legislature had chosen to veto regulations by means 
o f a concurrent resolution. The court found that the 'legislature could annul regulations, 
which were themselves law, only by the enactment of law. The legislative process for the 
adoption of legislative resolutions did not comport with the constitutionally mandated 
procedures for the enactment of law and thus was ineffective in repealing regulations. 
"While the power to void agency regulations could be exercised by either the legislature 
or by an agency, when the legislature exercises such power it must do so while acting as a 
legislature." Id. at 778. The A.L.I.V.E. Voluntary case did not hold that the legislature 
could not annul regulations of executive branch agencies, instead it merely held that the 
legislature may do so only by law.

In the Baxley case, legislative approval of amendments of oil and gas leases issued by the 
Department of Natural Resources was upheld in spite of challenges on a number of 
constitutional grounds. Baxley v. State. 958 P.2d 422 (Alaska 1998). In the Public 
Employees Local 71 case, the court enforced a statute that required legislative approval

Representative Bruce Weyhrauch
April 8, 2003
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by law of the monetary terms of a collective bargaining agreement under AS 23.40.215. 
Public Employees Local 71 v. State. 775 P.2d 1062 (Alaska 1989); also, Public Safety 
Employees Association v. State. 895 P.2d 980 (Alaska 1995); and University of Alaska 
Classified Employees Association v. University of Alaska, 988 P.2d 105 (Alaska 1999). 
In each of the cases mentioned in this paragraph, just as in CSHB 24(RES), statutory 
authority was conferred on an agency of the executive branch to negotiate certain 
agreements subject to legislative approval by law before the agreements could take effect.

Though A.L.I.V.E. Voluntary. Baxley, and the collective bargaining agreement cases are 
supportive of the authority of the legislature to make actions of executive branch agencies 
subject to legislative approval, none of the cases involved a specific separation of powers 
challenge. There is a lingering possibility that the court could reconsider its acceptance 
of the requirements for legislative approval in these cases, in light of the separation of 
powers doctrine, and find that such requirements do violate the separation of powers 
doctrine.

Where, as in CSHB 24(RES), the legislature proposes to withhold discretionary authority 
to enter into certain intergovernmental agreements, circumscribing the authority of the 
Department of Fish and Game and the boards o f fisheries and game, to ensure 
compliance with objectives consistent with the legislature's perception of the statement of 
policy under article VIII, section 1 and the general authority provided under article VIII, 
sections 2, 3, and 6 for management of state land and natural resources by the legislature, 
it hardly seems that the legislature is engaged in action constituting a violation of 
separation of powers. It is by statute that the legislature determines and prescribes the 
nature of an executive agency's duties and, unless the enactment is arguably contrary to a 
constitutional provision, a statutory grant of authority to the agency does not thereafter 
keep the legislature from providing for reasonable regulation and oversight of the 
agency's actions by law.

In conclusion, the history o f the separation of powers doctrine in this state cautions that 
legislative oversight and regulation of the discretion bestowed on executive branch 
agencies may exceed the legitimate bounds of legislative authority but, at the same time, 
does not describe where the boundary between legitimate legislative oversight and 
regulation and excessive legislative interference in matters of the executive branch lies. 
Until the Alaska Supreme Court considers a separation of powers challenge to a 
requirement for legislative approval of executive branch actions, there will be no 
meaningful guidance as to whether the legislature can require the Department of Fish and 
Game and the boards of fisheries and game to submit intergovernmental agreements to 
the legislature for approval. However, given the available judicial precedent in the state,
I cannot say that CSHB 24(R£S) exceeds the scope of legitimate legislative oversight and 
regulation of executive branch agency actions.

If I may be of further assistance, please advise.

GU:med 
03-375.med


