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0 n February 28, 2003 th e N inth Circuit Court o f A ppeals upheld its controversial June 2002

decision declaring a portion o fthe Pledge of A llegiance unconstitutional. This ruling exem plifies
the relational disconnect the N inth Circuit Court has with m any W estern States including A lasxa
On February 28,2003 Senate Joint Resolution 8 — calling upon Congress to divide the N inth
Circuit Court — was read across the floor o fthe A laska State Senate. T his action is necessitated
for a variety o freasons not the least o fw hich includes the vast geographical and philosophdical
distance separating A laska from the San Francisco based Court.

The N inth Circuit Court oversees a population — and a concom itant caseload — far beyond that
w hich is reasonably m anageable. In total, there are eleven Circuit Courts ofAppeal throughout
the country, yet the N inth Circuit Court oversees nearly 20% o f the U .S population. In other

w ords, the N inth Circuit is tw ice the ideal size. T his size disparity is cited as the principal reason
for the N inth Circuit Court's relatively high reversal record in cases heard by the U .S Suprem e

SJR S endorses legislation introduced in the 106¢th and 107¢th Congress by Senators Ted Stevens
and Frank M urkow ski that w ould split the N inth Circuit Court in tw o. The reconfigured N inth

w ould encom pass Arizona, California and N evada. The new Twelfth Circuit Court w ould take in
Alaska, Haw aii, ldaho, M ontana, Nevada, Oregon and W ashington (as w ell as the N orthern

M arianas and G uam ). Sim ilar legislation w as also recently introduced in the 108th Congress by

Senator Lisa M urkow ski.

S IR 8 sim ply seeks to accom plish tw o objectives: (1) correct a considerable im balance in the
N inth Circuit Courts’ caseload, and; (2) provide the disparate regions falling w ithin the N inth
Circuit Court’'s current purview w ith a better inform ed panel of Judges. These objectives are best
accom plished by splitting the N inth Circuit Court. The benefit accruing to Alaska o fa sm aller,

closer T w elfth Circuit Cowurt is se lfevident and undoubtedly long overdue
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It seems race manager Jack Nigge-
meyer and' executive director. Stan
Hooley have dealt with as many chal-
lenges before the race as the 64 mush-
ers will encounter during it.

This year's restart was moved to
Fairbanks from the Wasilla-Willow area
because of a lack of snow created by
unseasonably warm weather in South-
central Alaska, necessitating a last-
minute scramble by organizers. The
restart begins at 10 a.m. Monday on
the Chena River at Pike’s Landing.

“Obviously, when you have to make
a decision of this magnitude, sleep
becomes a forgotten memory at this
time of the year,” Niggemeyer said
from his office at the Iditarod head-
quarters in Wasilla.

For Iditarod officials, getting good
rest these days has been as difficult as
a bad singer getting to the finals of
American Idol. Niggemeyer admits

See IDITAROD, Page A9

Appeals court

on ‘undqr God

The New York Times

The federal appeals court that outraged
much of the country last summer when it
declared the Pledge of Allegiance unconsti-
tutional because of the words “under God”
refused Friday to reconsider that ruling.

At least until the U.S. Supreme Court
takes up the case, which legal experts con-
sider highly likely, children in public schools
in the nine Western states that the appeals
court covers will be barred from reciting the
full pledge.

Over the vehement objections of nine of
its 24 judges, the appeals court, the US.
Court of Appeals for the 9th Circuit, in San

upholds ban

in pledge

Francisco, let stand a slightly modified ver-
sion of the 2-1 decision that a three-judge
panel of that court handed ,down in June.
The panel said then that the phrase “under
God” in the pledge violated the separation of
church and state mandated by the Constitu-
tion. On Friday, the panel shifted the focus
to public school decisions that allow the vol-
untary recitation of the words.

The June ruling was almost immediately
stayed, pending a review and decision by the
full court. The decision on Friday surprised
legal experts. Some experts speculated that
some of the judges had voted against rehear-

See PLEDGE, Page A10

Iraq to begin destroying missiles

The Associated Press

BAGHDAD, Irag—A top U.N. weapons
inspector met with an Iragi general Satur-
day to work out final details of Irag’s
destruction of its Al Samoud 2 missile pro-
gram, expected'to begin within hours.

The dismantling of the finned white rock-
ets was seen as a key test of Baghdad's
resolve to disarm and avert a U.S.-led war.
Chief U.N. weapons inspector Hans BIix,
who ordered tne missiles’ destruction,
praised the Iragi lecision as “avery signifi-

Iraqi sources in the capital, speaking on
condition of anonymity, said destruction of
the missiles would start today. Predictably,
the llth-hour concession was greeted with
celebration by governments opposed to war
and skepticism by those advocating it.

In Washington, White House spokesman
Ari Fleischer dismissed thp idea that the
Iraqi move reflected progress. “This is the
deception the president predicted," he said
Friday.

He said President Bush expected Iraq to

See IRAQ, Page A9

Al Grillo/Tho Associated

SCRAPING THE BOTTOM- City of Anchorage snow removal persoi
gather snow in Anchorage Thursday for the ceremonial start of the 2003
tarod Trail Sled Dog Race. Due to the warm weather and the lack of snol
Anchorage, the Iditarod Trail Committee has been gathering snow to
down along the 11 mile race route through Anchorage.
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ing the case simply to hasten' a
* Supreme Court review.
» Attorney General  John
Ashcroft indicated that the gov-
ernment would ask the Supreme
.Court to review the case. “The
Justice Department,” Ashcroft
said in a statement, “will spare no
effort to preserve the rights of all
our citizens to pledge allegiance
to the American flag. We will
defend the ability of Americans to
declare their patriotism through
the time-honored tradition of vol-
untarily reciting the pledge."

Fairbanks Daily News-Miner, S

Judges, federal officials expect Supreme Court to .take up issue

Lawyers for the states and the
federal government did not
respond to questions about ask-
ing the Supreme Court lo stay the
decision, which formally takes
effect next Friday. The appeals
court covers Alaska, Arizona, Cal-
ifornia, Hawaii, |daho, Montana,
Nevada, Oregon and Washington.

Gov. Gray Davis of California
said: "At Ihe start of every court
session, the Supreme Court
invokes God’s blessing. So does
the Senate and the House of Rep-
resentatives. Surely, the Supreme
Court will permit schoolchildren
to invoke God’s name while recit-

ing the Pledge of Allegiance."

Eugene Volokh, a professor of
law at Iho University of Califor-
nia at Los Angeles, said that “the
Sppreme Court will almost cer-
tainly agree to hear the case,"
partly because “this is a hot but-
ton issue in which a majority of
the justices probably disagree
with the panel" and partly
because of a disagreement
between two appeals courts. The
9th Circuit decisfbn is at odds
with a decision in 1992 by the
U.S. Court of Appeals for the .7th
Circuit, in Chicago.

The 9th Circuit panel that ren-

dered the pledge ruling in June
issued an amended version of that
decision on Frjday. Like the earli-

er decision, the vote was 2-1. The'

decision now stops short of
declaring the law passed by Con-
gress in 1954 that added the
words “under God" to the pledge
unconstitutional. The panel
focuses instead on public school
decisions that allow voluntary
recitations of the words.

The distinction makes the
decision less sweeping. It may
now not apply by implication to
reciting the pledge in other offi-
cial settings or to similar phrases

in other laws and governmental
statements.

The pane! mtyority sided with
the plaintiff, Michael A. Newdow
of Sacramento, an atheist who
said his daughter was injured
when forced to listen to teachers
lead a pledge that includes the
assertion that there is a God.
Newdow did not respond to
requests for comment.

Denials of petitions for full-
court rehearings are usually dry
one- or two-sentence affairs. That
was not so on Friday.
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in ofier laws and governmental
statements.

The panel majority sided with
the plaintiff, Michael A. Newdow
of Sacramento, an atheist who
said his daughter was injured
when forced to listen to teachers
lead a pledge that includes the
assertion that there is a God.
Newdow did' not respond to
requests for comment.

Denials of petitions for full-
court rehearings are usually dry
one- or two-sentence affairs. That
was not so on Friday.

Judge Diarmuid FE O'S
cannlain, writing for six judges,
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called the panel decision “wrong,
very wrong—wrong because recit-
ing the Pledge of Allegiance is
simply not a ‘religious act’ as the
two-judge majority asserts, wrong
as a matter of Supreme Court
precedent properly understood,
wrong because it set up a direct
conflict with the law of another
circuit, and wrong as a matter of
common sense.

“If reciting the pledge is truly
‘areligious act’ in violation of the
Establishment Clause, then so is
the recitation of the Constitution
itself, the Declaration of Indepen-
dence, the Gettysburg Address,
the National Motto or the singing
of the national anthem," a verse
of which says, ‘And this our mot-
to: In God is our trust.’

The Constitution refers to the
“year of our Lord,” and the
National Motto is "In God we
trust.”

Judge Stephen Reinhardt, who
along with Alfred T. Goodwin,
was one of the two judges in the
original majority, was the sole
judge who explained his vote
against rehearing. Such explana-
tions are uncommon, and Rein-
hardt said he wrote because he
felt “compelled to discuss a dis-
turbingly wrongheaded approach
to constitutional law manifested
in the dissent authored by Judge
O’Scannlain” that noted the
exceptional “public and political
reaction” to the original decision.

“We may not—we must not—
allow public sentiment or outciy
to guide our decisions," Rein-
hardt wrote. “Any suggestion,
whenever or wherever made, that
federal judges should be encour-
aged by the approval of the
majority or deterred by popular
disfavor is fundamentally incon-
sistent with the Constitution and
must be firmly rejected.”

O’Scannlain responded that
his opinion had “nothing to do
with bending to the will of an out-
raged populace and everything to
do with the fact that Judge Good-
win and Judge Reinhardt misin-
terpret the Constitution and 40
years of Supreme Court prece-
dent. That most people under-
stand this makes the decision no
less wrong."

O’Scannlain conceded, howev-
er, that Supreme Court precedent
in this area could be “fractured
and incoherent." Legal experts on
both sides have said the original
decision was a careful and coher-
ent work of judicial craftsman-
ship.

Supreme Court decisions have
prohibited many forms of reli-
gious observance in public
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gious observance in public
schoals, including prayers, Bible
readings and minutes of silence.
O’Scannlain said the pledge was
at bottom not about religion.

“Most assuredly," he wrote,
“to pledge allegiance to flag and
country is a patriotic act. After
the public and political reaction
last summer, it is difficult to
believe that anyone can continue
to think otherwise.”

A number of Supreme Court
decisions have indicated that the
pledge is constitutional. The pan-
el’s decision said that those state-
ments were observations made in
passing, points that lawyers call
dicta, and that they did not bind
lower courts.

Legal experts said the 15
judges who voted not to rehear
the case might have done so for
any number of reasons, including
agreeing with the original deci-
sion.

“There is a good argument
that the 9th Circuit's ruling is
correct under United States
Supreme Gourt case law, which is
unclear,” said Howard J. Bash-
man of Philadelphia, a specialist
in appellate litigation. =

The judges may have believed
that case was not exceptionally
important, the showing required
by the rules that seek to discour-
age petitions for rehearings by
the full court.

Fourjudges, including one who
also joined O’Scainlann’s deci-
sion, would have granted the
rehearing not on the ground that
it was necessarily wrong, but
because, as Judge M. Margaret
McKeown said, "The recitation of
the Pledge of Allegiance by
schoolchildren presents a consti-
tutional question of exceptional
importance."

They may have been waxy of
the makeup of the 11-judge panel
that would rehear the case. The .
9th Circuit is alone among the
federal appeals courts in not hav-
ing eveiy active judge participate
in so-called en banc,, or full court,
rehearings,

Some judges may have just
wanted to hasten what they
viewed as the inevitable Supteme
Court review.

“You know this has the
Supreme Court written all over
it,” Volokh said. “So let them fig-
ure it out.”
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Please, God, split the 9th Circuit

Ifthere was any doubtthat Alaska needed to be separat-
ed from the exceptionally liberal, San Francisco-based
(need we say more?) 9th Circuit, consider the fiasco of the
court's ruling that itis unconstitutional for students to recite
the Pledge of Allegiance in public schools

Although the courton Tuesday tem porarily suspended its
ruling, w hich stated the words “under God" in the pledge
am ounttoagovernmentendorsementofreligion,the court's
general tenor does notm atch that ofA laska. T The 9th Circuit
has jurisdiction over nine W estern states, including A laska

There are many other reasons, of a more practical and
less political nature, to split the 9ih Circuit into tw o or even
three additional appellate courts, how ever

The courtconsists of 28 judges and is by far the nation's
largest appellate circuit, w ith jurisdiction over one-fifth of
the U .S. population. The number of cases the 9th Circuit
accepts each year does not allow ' 'each judge sufficient tim e
to analyze rulings of the court's three-judge panels, from
propensity, m ore so than w ith other circuit courts, to have

Quick, name the first 10

retimes evertnIned by e v suprem e ot things that come to mind when |

From Alaska's interest, the court is so large that judges say Fairbanks arts. Jo Scott,
cannot become as fam iliar as we would like with law s that June Rogers, Peggy Ferguson,
affect our state. The Alaska Native Claim s Settlem ent Act the University of Alaska Muse-

um, Fairbanks Drama, concert
and symphony associations, New

and the Alaska NationalTnterest Lands Conservation Act,

for exam le, are com lex and controversial law s that touch . .

’ ’ Horizons Gallery, Summer Music
on m any facets ofA laska life A sm aller circuit court w ould Festival, Denali Bark_ fori
allow judges to visit the state m ore often Dena“ Bankr) our:
Creating additional circuits out of the 9th Circuit is not a Yes LaStyear the bank\/\lon T
new idea. Nor is the general concept of dividing Circuit the first ever Business in the butl
Courts: In 1980 the fith Circuit, because of its size, w as bro- ‘Arts Award for its eXtraordinary tny
ken apart to create the 11th Circuit Support 'Of Falrbanks CUIturaI A
community. |mp|

The idea for rem aking the 9th Circuit is one thatcould be

This award is presented by the  This

grinime moementun sier e oftrnegte. 0os o sen st Fairbanks Business Committee ness
Mourkow skisald this woeek thatshe willintroduce fegisiation for the Arts, in partnership with  dest:
o split the oth Circuit.and the state Legislature will consid- the national Business Committee It
er a resolution by Fairbanks Sen. Ralph Seekins calling for for the Arts and the Greater Fair- \hai

banks Chamber of Commerce. inch

Arts often suffer from a nar- gold
row focus on the aesthetic and play

cultural. However, Fairbanks deiR
RUIVIORS QUIPS & NSIDE;TIPSK™ nrfo oro olor* nfnl nP nut*

the court's breakup

W e rule in favor of both
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