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A BILL 

FOR AN ACT ENTITLED 

"An Act relating to public interest litigants and to attorney fees and costs and the 

posting of bonds or other security; amending Rules 65, 79, 80, and 82, Alaska Rules of 

Civil Procedure, and Rules 205, 508, and 602, Alaska Rules of Appellate Procedure; and 

providing for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. The uncodified law of the State of Alaska is amended by adding a new section
FINDINGS, PURPOSE, AND INTENT, (a) The legislature finds that(1) the portion of the judicially created policy relating to the award of

parties litigating issues that fall under the public interest litigant exception;(2) this imbalance imposed significant costs on the state and municipalities and, to a lesser degree, imposed unbalanced burdens on private citizens and businesses;

to read:
enhanced attorney fees and enhanced costs to public interest litigants who prevail in part or in full in a civil action or appeal that they initiate created an unbalanced set of incentives for
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1 (3) the legislature responded to these and other problems with the public2 interest litigant policy through the enactment of ch. 86, SLA 2003;3 (4) the superior court has declared that certain reforms embodied in ch. 86,4 SLA 2003, are beyond the legislature's authority or require a two-thirds vote of the5 legislature; and6 (5) while the legislature does not endorse the declaration o f the superior court,7 it seeks to avoid a clash with another branch o f government by providing for more limited8 reforms that are clearly within its authority.9 (') The purpose of sec. 2 of this Act is to provide for a more equal footing for parties10 in civil actions and appeals by abrogating the special status given to public interest litigants11 with respect to the award of attorney fees and costs. It is the intent of the legislature to12 expressly overrule the decisions of the Alaska Supreme Court in Dansereuu v. Ulmer, 95513 P.2d 916 (Alaska 1998); Southeast Alaska Conservation Council, Inc. v. State, 665 P.2d 54414 (Alaska 1983); Thomas v. Bailey, 611 P.2d 536 (Alaska 1980); Anchorage v. McCabe, 56815 P.2d 986 (Alaska 1977); Gilbert v. State, 526 P.2d 1131 (Alaska 1974), and their progeny,16 insofar as they relate to the award of attorney fees and costs to or against public interest17 litigants in future civil actions and appeals.18 (c) This Act does not preclude the enactment of, or create an implied repeal of,19 specific statutes authorizing awards of costs or fees in particular situations, such as in20 AS 45.50.537.21 (d) Consistent with (c) of this section, this Act also is intended to enact a specific22 statute governing the award of costs and fees in certain challenges to decisions o f the Alaska23 Board of Fisheries and the Alaska Board of Game.24 * Sec. 2. A S 09.60.010 is amended by adding new subsections to read:25 (f) Except as otherwise provided by statute, a court in this state may not26 discriminate in the award of attorney fees and costs against a party in a civil action or27 appeal based on the nature of the policy or interest advocated by the parly, the number28 of persons affected by the outcome of the case, whether a governmental entity could29 be expected to bring or participate in the case, the extent o f the party's economic30 incentive to bring the case, or any combination of these factors.31 (g) Except as otherwise provided by statute, a court in this state may not
CSSB 97( ) -2-
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discriminate in the award of attorney fees and costs to a party in a civil action or appeal based on the nature of the policy or interest advocated by the party, the number of persons affected by the outcome of the case, whether a governmental entity could be expected to bring or participate in the case, the extent of the party's economic incentive to bring the case, or any combination of these factors.(h) In a civil action or appeal concerning the establishment, protection, or enforcement of a right under the United States Constitution or the Constitution of the State of Alaska, the court(1) shall award, subject to (i) and (j) o f this section, full reasonable attorney fees and costs to a claimant, who, as plaintiff, counterclaimant, cross claimant, or third-party plaintiff in the action or on appeal, has prevailed in asserting the right; (2) may not order a claimant to pay the attorney fees of the opposing party devoted to claims concerning constitutional rights i f  the claimant as plaintiff, counterclaimant, cross claimant, or third-party plaintiff in the action or appeal did not prevail in asserting the right, the action or appeal asserting the right was not frivolous, and the claimant did not have sufficient economic incentive to bring the action or appeal regardless o f the constitutional claims involved.(i) In calculating an award of attorney fees and costs under (h)(1) of thissection, (1) the court shall include in the award only that portion of the services of claimant’s attorney fees and associated costs that were devoted to claims concerning rights under the United States Constitution or the Constitution of the State of Alaska upon which the claimant ultimately prevailed; and(2) the court shall make an award only if  the claimant did not have sufficient economic incentive to bring the suit, regardless of the constitutional claims involved.(j) The court, in its discretion, may abate, in full or in part, an award of attorney fees and costs otherwise payable under (h) and (i) of this section if the court finds, based upon sworn affidavits or testimony, that the full imposition of the award would inflict a substantial and undue hardship upon the party ordered to pay the fees
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1 and costs or, if  the party is a public entity, upon the taxpaying constituents of the2 public entity.3 * Sec. 3. A S 09.68.040 is amended by adding a new subsection to read:4 (d) A  court in this state may not excuse a litigant requesting the entry of a stay5 or other interlocutory relief from posting a bond or other security to protect the6 persons who will be adversely affected if  the excuse is based on the nature of the7 policy or interest advocated by the party, the number of persons affected by the8 outcome of the case, whether a governmental entity could be expected to bring or9 participate in the case, the extent of the party's economic incentive to bring the case, or10 any combination of these factors.11 * See. 4. AS 16.05 is amended by adding a new section to read:12 Sec. 16.05.812. Attorney fees and costs. In a civil action or appeal13 challenging a decision, order, regulation, or other action of the Board of Fisheries or14 the Board of Game,15 (1) a prevailing private plaintiff shall be entitled to an award of its full16 actual reasonable attorney fees and costs if  the party does not otherwise have an17 economic incentive to bring the case; and18 (2) a private plaintiff who does not prevail may not be subject to an19 award of attorney fees or costs against it unless the party otherwise has an economic20 incentive to bring the case or the party's claim or claims are frivolous.21 * Sec. 5. The uncodified law of the State of Alaska is amended by adding a new section to22 read:23 INDIRECT CO U RT RULE AM ENDM ENTS, (a) AS 09.60.010(b), (c), (d), and (e),24 enacted by ch. 86, SLA 2003, have the effect of amending Rules 79 and 82, Alaska Rules of25 Civil Procedure, and Rule 508, Alaska Rules of Appellate Procedure, by restricting the26 discretion of courts to enhance awards of attorney fees and awards o f costs on the basis of27 certain factors.28 (b) A S 09.60.010(1), (g), (h), (i), and (j), added by sec. 2 of this Act, and29 AS 16.05.812, added by sec. 4 of this Act, have the effect of amending Rules 79 and 82,30 Alaska Rules of Civil Procedure, and Rule 508, Alaska Rules of Appellate Procedure, by31 restricting the discretion of courts to enhance awards of attorney fee? and awards of costs on

I WORK DRAFT WORK DRAFT 23-GSI064\X
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1 the basis o f certain factors.2 (c) AS 09.68.040(c), enacted by ch. 86, SLA 2003, has the effect o f amending Rules3 65 and 80, Alaska Rules of Civil Procedure, and Rules 205 and 602, Alaska Rules of4 Appellate Procedure, by limiting the court's discretion related to the posting o f bonds or other5 security by certain parties.6 (d) AS 09.68.040(d), added by sec. 3 of this Act, has the effect of amending Rules 657 and 80, Alaska Rules of Civil Procedure, and Rules 205 and 602, Alaska Rules o f Appellate8 Procedure, by limiting the court's discretion related to the posting of bonds or other security9 by certain parties.10 * Sec. 6. The uncodified law of the State of Alaska is amended by adding a new section to11 read:12 APPLICABILITY. Sections 2 - 5 of this Act apply to civil actions and appeals filed13 on or after the effective date o f this Act.14 * Sec. 7. The uncodified law of the State of Alaska is amended by adding a new section to15 read:16 SEVERA BILITY. Under AS 01.10.030, if any provision of this Act, or the17 application of it to any person or circumstance is held to be invalid, the remainder of this Act18 and the application to other persons or circumstances are not affected except that if19 (1) AS 09.60.010(g) is held by the Alaska Supreme Court to be invalid or is20 found to not effect a change to a court rule as provided in sec. 5 o f this Act, then21 AS 09.60.010(h), (i), and 0), AS 09.68.040(d), and AS 16.05.812 are not severable;22 (2) the portion of AS 09.60.010(b), enacted by ch. 86, SLA 2003, relating to23 awards of attorney fees to public interest litigants is held by the Alaska Supreme Court to be24 invalid or is found to not effect a change to a court rule as provided in sec. 5 o f this Act, then25 AS 09.60.010(c), (d), and (e), AS 09.68.040(c), enacted by ch. 86, SLA 2003, and26 AS J 6.05.812 are not severable.27 * Sec. 8. The uncodified law of the State of Alaska is amended by adding a new section to28 read:29 RETRO ACTIVITY. Sections 5(a) and (c) of this Act are retroactive to September 11,30 2003.31 * Sec. 9. The uncodified law of the State of Alaska is amended by adding a new section to
-5-
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2

read: CONDITIONAL EFFECT. Sections 1 - 8 of this Act take effect only if  sec. 5 of this Act receives the two-thirds majority vote of each house required by art. IV, sec. 15, Constitution of the State of Alaska.* Sec. 10. This Act takes effect immediately under AS 01.10.070(c).
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WORK DRAFT

CS FOR SENATE BILL NO. 97( )IN THE LEGISLA TU R E OF THE STATE OF A L A SK A  TW ENTY-THIRD LEGISLATURE - SECO N D  SESSION
BY

O ffered:
R eferred :

Sponsor(s): SENATE RULES C O M M IT T E E  BY R EQ U EST O F  T H E  G O V E R N O R

A BILL 

FOR AN ACT ENTITLED

1 II "An Act relating to public interest litigants and to attorney fees and costs and the2 posting of bonds or other security; amending Rules 65, 79, 80, and 82, Alaska Rules of

3 || Civil Procedure, and Rules 205, 508, and 602, Alaska Rules of Appellate Procedure; and

4 || providing for an effective date."

5 I BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

6 || * Section 1. The uncodified law of the State of Alaska is amended by adding a new section7 || to read:8 II FINDINGS, PURPOSE, AN D  INTENT, (a) The legislature finds that9 || (1) the portion o f the judicially created policy relating to the award of10 || enhanced attorney fees and enhanced costs to public interest litigants who prevail in part or in11 full in a civil action or appeal that they initiate created an unbalanced set of incentives for12 parties litigating issues that fall under the public interest litigant exception;13 (2) this imbalance imposed significant costs on the state and municipalities14 and, to a lesser degree, imposed unbalanced burdens on private citizens and businesses;
L -1-
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WORK DRAFT WORK DRAFT 23-GS1064W(3) the legislature responded to these and other problems with the public interest litigant policy through the enactment of ch. 86, SLA  2003;(4) the superior court has declared that certain reforms embodied in ch. 86, SLA 2003, are beyond the legislature's authority or require a two-thirds vote of the legislature; and(5) while the legislature does not endorse the declaration of the superior court, it seeks to avoid a clash with another branch o f government by providing for more limited reforms that are clearly within its authority.(b) The purpose of sec. 2 of this Act is to provide for a more equal footing for parties in civil actions and appeals by abrogating the special status given to public interest litigants with respect to the award of attorney fees and costs. It is the intent o f the legislature to expressly overrule the decisions of the Alaska Supreme Court in Dansereau v. Ulmer, 955 P.2d 916 (Alaska 1998); Southeast Alaska Conseivation Council, Inc. v. State, 665 P.2d 544 (Alaska 1983); Thomas v. Bailey, 611 P.2d 536 (Alaska 1980); Anchorage v. McCabe, 568 P.2d 986 (Alaska 1977); Gilbert v. State, 526 P.2d 1131 (Alaska 1974), and their progeny, insofar as they relate to the award of attorney fees and costs to or against public interest litigants in future civil actions and appeals.(c) This Act does not preclude the enactment of, or create an implied repeal of, specific statutes authorizing awards of costs or fees in particular situations, such as in AS 45.50.537.(d) Consistent with (c) of this section, this Act also is intended to enact a specific statute governing the award of costs and fees in certain challenges to decisions o f the Alaska Board of Fisheries and the Alaska Board of Game.* See. 2. AS 09.60.010 is amended by adding new subsections to read:(f) Except as otherwise provided by statute, a court in this state may not discriminate in the award of attorney fees and costs to or against a party in a civil action or appeal based on the nature of the pol icy or interest advocated by the party, the number o f persons affected by the outcome of the case, whether a governmental entity could be expected to bring or participate in the case, the extent of the party's economic incentive to bring the case, or any combination of these factors.(g) In a civil action or appeal concerning the establishment, protection, or
CSSB 97( ) -2-
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WORK DRAFT WORK DRAFT 23-GS1064Wenforcement of a right under tire United States Constitution or the Constitution of the State of Alaska, the court(1) shall award, subject to (h) and (i) of this section, full reasonable attorney fees and costs to a claimant, who, as plaintiff, counterclaimant, cross claimant, or third-party plaintiff in the action or on appeal, has prevailed in asserting the right; (2) may not order a claimant to pay the attorney fees of the opposing party devoted to claims concerning constitutional rights i f  the claimant as plaintiff, counterclaimant, cross claimant, or third-party plaintiff in the action or appeal did not prevail in asserting the right, the action or appeal asserting the right was not frivolous, and the claimant did not have sufficient economic incentive to bring the action or appeal regardless of the constitutional claims involved.(h) In calculating an award of attorney fees and costs under (g)(1) of thissection, (1) the court shall include in the award only that portion of the services of claimant's attorney fees and associated costs that were devoted to claims concerning rights under the United States Constitution or the Constitution of the State of Alaska upon which the claimant ultimately prevailed; and(2) the court shall make an award only if  the claimant did not have sufficient economic incentive to bring the suit, regardless of the constitutional claims involved.(i) The court, in its discretion, may abate, in full or in part, an award of attorney fees and costs otherwise payable under (g) and (h) of this section if the court finds, based upon sworn affidavits or testimony, that the full imposition of the award would inflict a substantial and undue hardship upon the party ordered to pay the fees and costs or, if  the party is a public entity, upon the taxpaying constituents of the public entity.* Sec. 3. AS 09.68.040 is amended by adding a new subsection to read:(d) A  court in this state may not excuse a litigant requesting the entry of a stay or other interlocutory relief from posting a bond or ether security to protect the persons who will be adversely affected if  the excuse is based on the nature of the
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1 policy or interest advocated by the party, the number o f persons affected by the2 outcome of the case, whether a governmental entity could be expected to bring or3 participate in the case, the extent of the party's economic incentive to bring the case, or4 any combination of these factors.5 * Sec. 4. A S 16.05 is amended by adding a new section to read:6 Sec. 16.05.812. Attorney fees and costs. In a civil action or appeal7 challenging a decision, order, regulation, or other action of the Board of Fisheries or8 the Board of Game,9 (1) a prevailing private plaintiff shall be entitled to an award of its full10 actual reasonable attorney fees and costs if  the party does not otherwise have an11 | economic incentive to bring the case; and12 (2) a private plaintiff who does not prevail may not be subject to an13 award of attorney fees or costs against it unless the party otherwise has an economic14 incentive to bring the case or the party's claim or claims are frivolous.15 * Sec. 5. The uncodified law of the State of Alaska is amended by adding a new section to16 read:17 INDIRECT COURT RULE AM ENDM ENTS, (a) A S 09.60.010(b), (c), (d), and (e),18 enacted by ch. 86, SLA 2003, have the effect o f amending Rules 79 and 82, Alaska Rules of19 Civil Procedure, and Rule 508, Alaska Rules of Appellate Procedure, by restricting the20 discretion of courts to enhance awards o f attorney fees and awards o f costs on the basis of21 certain factors.22 (b) AS 09.60.010(0, (g), (h), and (i), added by sec. 2 of this Act, and AS 16.05.812,23 added by sec. 4 of this Act, have the effect of amending Rules 79 and 82, Alaska Rules of24 Civil Procedure, and Rule 508, Alaska Rules of Appellate Procedure, by restricting the25 discretion of courts to enhance awards of attorney fees and awards o f costs on the basis of26 certain factors.27 (c) AS 09.68.040(c), enacted by ch. 86, SLA 2003, has the effect o f amending Rules28 65 and 80, Alaska Rules of Civil Procedure, and Rules 205 and 602, Alaska Rules of29 Appellate Procedure, by limiting the court's discretion related to the posting of bonds or other30 security by certain parties.31 (d) AS 09.68.040(d), added by sec. 3 of this Act, has the effect of amending Rules 65
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WORK DRAFT WORK DRAFT 23-GS1064Wand 80, Alaska Rules of Civil Procedure, and Rules 205 and 602, Alaska Rules o f Appellate Procedure, by limiting the court's discretion related to the posting of bonds or other security by certain parties.* Sec. 6. The uncodified law of the State of Alaska is amended by adding a new section to read: APPLICABILITY. Sections 2 - 4 of this Act apply to civil actions and appeals filed on or after the effective date o f this Act.* Sec. 7. The uncodified law of the State of Alaska is amended by adding a new section to read: SEVERABILITY. Under AS 01.10.030, i f  any provision of this Act, or the application of it to any person or circumstance is held to be invalid, the remainder of this Act and the application to other persons or circumstances are not affected.* Sec. 8. The uncodified law of the State of Alaska is amended by adding a new section to read: RETROACTIVITY. Sections 5(a) and (c) of this Act are retroactive to September 11,2003.* Sec. 9. The uncodified law of the State of Alaska is amended by adding a new section to read: CONDITIONAL EFFECT. Sections 1 - 8 of this Act take effect only if  sec. 5 of this Act receives the two-thirds majority vote of each house required by art. IV, sec. 15, Constitution of the State c . Alaska.* Sec. 10. This Act takes effect immediately under A S 01.10.070(c).
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FISCAL NOTE

2 0 0 4  L E G I S L A T I V E  S E S S IO N  Bill V e rs ion : S B 9 7 _______________
( )  P ub lish  D ate : _____________________

STATE O F  A LA SK A  Fiscal Note Number: SB97-LAW-5-5-04

R e v is io n  D a t e /T im e  (N o te  i f  c o r r e c t io n ) :_________________________ Dept. A ffec ted ;_____________ LAW
Title "An Act relating to public interest litigants and to_________ R D U  N one______________
attorneys fees; and amending Rule 82 ..."________________________________ C om pon en t N one_______________
S p o n s o r  Senate Rules___________________________________________ ____________________
R eq u e s te r  Senate Rules___________________________________________C om pon en t N o . ______

Expenditures/Revenues____________________________ (Thousands of Dollars)
Note : A m oun ts d o  not inc lude inflation u n le ss  o the rw ise  noted be low .
O P E R A T IN G  E X P E N D IT U R E S F Y  2 0 0 5 F Y  2 0 0 6 F Y  2 0 0 7 F Y  2 0 0 8 FY  2 0 0 9 F Y  2 0 1 0
P e rs o n a l S e rv ic e s  
T rave l 
C on trac tu a l 
S u pp lie s  
Equ ipm ent 
Land & S tru c tu re s 
G ran ts  & C la im s 
M isce llan eou s

TO TA L  O PE R A T IN G 0 .0 0 .0 0 .0 0 .0 0 .0 0 .0

[capital  expenditures

ICHANGE IN REVENUES ( ) 7

FU N D  S O U R C E __________________________    (T h ou san d s  o f  D o lla rs )
1 0 0 2  F ed e ra l R ece ip ts
1 0 0 3  G F  Match
1 0 0 4  G F
1 0 0 5  G F /P rog ram  R ece ip ts  
1 0 3 7  G F /M enta l H ea lth
O th e r (Specify Type--Do not abbreviate)

TO TA L 0 .0 0 .0 0 .0 0 .0 0 .0 0 .0

E s t im a te  o f  a n y  c u r re n t  y e a r  (F Y 2 0 0 4 ) c o s t : 0  0
M a rk  th is  b o x  (X ) i f  fu n d in g  f o r  th is  b i ll is  in c lu d e d  in  th e  G o v e rn o r 's  F Y  2 0 0 5  b u d g e t  p r o p o s a l :  
PO S IT IO N S
Fu ll-tim e
Part-tim e
T em po ra ry

A N A L Y S IS : (Attach a separate paqe i f  necessary)
Passage of this legislation will have no foreseeable fiscal impact on the Department of Law.

P re p a re d  by: Kath ryn  A. D aughhetee , D irecto r__________________________________________P h on e  4 6 5 -3 6 7 3
D iv is ion  Adm in istrative S en /ices________________________________________________ Date /T im e 5 /5 /0 4  8:21) AM
Approved by: Kathryn Daughhetee for Gregg D. Renkes, Attorney General Date 5/5/2004_______

Agency Department of Law__________________________________________

(R o v i s o d  12/2003 O M B ) Page 1 of 1



FISCAL NOTE

#

STATE OF A LASKA2003 L EG ISLA T IV E  SESSION
Revision Date/T im e (Note if correclion):_______________________
Title "An Act relating to public interest litigants and

Fiscal Note Number: 1

Bill Version: SB 97

(S) Publish Date: 3/03/03

Dept. Affected: Law
‘ BRU Civil Division

to attorneys fees; and amending Rule 82, ...C ivil Procedure."
Sponsor Rules Committee____________________________
Requester Governor____________________________________

Expenditures/Revenues___________________________

Component Deputy Attorney General's Office

Note: Amounts do not include inflation unless otherwise noted below.

Component No. 

(T h o u s a n d s  o f D o llars)

2205

O P E R A TIN G  E X P E N D ITU R E S FY 2004 FY 2005 FY 2006 FY 2007 FY 2008 FY 2009

Personal Services
Travel
Contractual
Supp>"
Equipment
Land & Structures
Grants & Claims
Miscellaneous

T O T A L  O P E R A TIN G 0.0 0.0 0.0 0.0 0.0 0.0

C A P IT A L  E X P E N D ITU R E S

C H A N G E  IN R E V E N U E S  ( )

FU N D  SO U R C E (Thousands of Dollars)
1002 Federal Receipts
1003 G F Match
1004 G F
1005 GF/Program  Receipts
1037 GF/M ental Health
Other (Specify Type-Do not atbroviate)

T O T A L 0.0 0.0 0.0 0.0 0.0 0.0

E stim ate  o f any  curren t year (FY 2003) cost: 0.0
C h eck  th is box (X) if funding  fo r th is  bill Is included  in the G overno r's  FY  2004 budget proposal:

P O S IT IO N S
Full-time
Part-time
Tem porary

ANALYSIS: (Attach a separate pa q e  if necessary)
Under Rule 82, Alasxa Rules of Civil Procedure, attorney's fees are awarded to the prevailing party. By rule, the attorney's fee awards 
ore limited to a percentage of the actual fees depending on a number of factors, including whether tho case is contested or goes to trial, 
and whether or not a money judgment is received. The complexity of the case and length of trial are among a list of other factors (hat 
may bo used by the court to vary the size of the award. In contrast, under current Alaska case law public interest litigants may receive 
full attorney fees when they prevail, with no apportionment by issue, and are not liable for opposing party's fees when they lose their 
case.
This bill requires that attorney fee awards to or against a public interest litigant follow the same court rule as non-public interest litigants. 
The bill further requires that if a court increases the award from the percentages set out in (b)(1) or (b)(2) of the rule, it must apportion 
the attorney's fee by issue, and absent exceptional circumstances, can only award the increased fee for an issue the party prevailed 
upon.

Prepared by: 
Division

Approved by: 
Agency

Joan M. Kasson
Attorney General's Office

Phone (907) 465-5370  
Date/Tim e 1/27/03 8:28 AM

Kathryn Daughhetee for Gregg D. Renkes, Attorney General

Department of Law______________________________________

Date 1/27/2003

(R o v .so d  9/2002 O M B ) P age 1 of 2



FISCA L NOTESTATE O F A LA SK A2003 LE G ISLA T IV E  SESSION BILL NO. SB 97 #1
A N A L Y S IS  C O N T IN U A T IO N

Passage of this legislation will have no impact on the Department of Law's operating budget. However, each year the department 
seeks supplemental funding to pay judgments and claims against the state, including public interest litigant attorney’s fee awards. Total

are as follows: FY98, S186.4; FY99, $413.9; FY00, $34.7; FY01 $298.4; FY02 $335.9. (These numbers represent fees only, and do 
not include costs, pre-judgment or post-judgment interest.)

Passage of this legislation wouid 'ower, but not eliminate these awards in the future, thereby reducing the amount of supplemental

on the nature of the litigation and the extent to which the courts vary the award under the provisions Rule 82(b)(3).

Most public interest litigation does not involve recovery of a money judgment. When there is no money judgment, Rule 82 provides that 
the prevailing party can receive 30 percent of their reasonable attorney's fees if the case goes to trial, and 20 percent if it does not. This 
starting amount can be changed by the court after considering a list of eleven factors contained in Rule 82(b)(3), including case 
complexity, length of trial, reasonableness of the claims and defenses, relationship of the amount of work, the significance of the 
matters at stake, etc. The Judicial Council study noted in the following paragraph found that variances to the Rule 82 schedule were 
relatively rare for the types of civil cases the study examined. (See p. 61.) Howover, we have no way of knowing if the same would be 
true for public interest cases. At the most, assuming that all cases were non-monetary, did not go to trial, and contained no factors 
listed under Rule 82(b)(3), the awards would be reduced 80 percent from the amounts that would be granted under existing law. The 
actual reduction would almost certainly be less.

The Alaska Judicial Council, in its October 1995 report, Alaska's English Rule: Attorney's Fee Shifting in Civil Cases, discusses the 
development in Alaska of Rule d2 and the public interest exception. (htlp.V/www.ajc.state.ak.us/Reports/atyfee.pdf) The cases cited in 
the report indicate the Supreme Court intended to encourage public interest litigation by making it more financially feasible for people to 
litigate questions of general public concern through full reimbursement of their legal costs if they win, and by not making them pay any 
of the prevailing party's legal costs ii they lose. (See pp. 73-77.) We have been unable to find objective data to indicate whether or not 
the public interest exception is a primary motivation for parties to litigate public interest issues. However, anecdotal evidence found in 
the Judicial Council report (pp. 129-131) suggests that the public interest exception has the effect of encouraging public interest 
litigation, and thus there may be fewer public interest litigation cases in the future if this bill passes.

attorney's fee awards under the public interest litigant exception to Rule 82 included in judgments against the state for the last five years

requests. Public interest litigants would still be allowed to recover fees under Rule 82. Thus, the extent to which the fee awards would 
be reduced under this legislation would depend on the application of Rule 82 schedules to public interest litigation. In turn, this depends

Page 2 of 2
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FISCAL NOTESTATE OF A LA SK A2003 LE G ISL A T IV E  SESSION
Revision D ale /T im e (Note if correction): 
Title An Act relating to public
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Risk Management is not usually involved in public interest cases, as most do not involve recovery of 
damages that are typical in tort actions.
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Frank H. Murkowski, Governor
DEPARTMENT OF LAWOFFICE OF THE A'TTORNEY GENERAL

P.O. BOX J10300 
JUNEAU, ALASKA 99811-0300 
PHONE: (907)465-3600
FAX: (907)465-2075

April 17, 2003
Senator Ralph Seekins State Capitol, Room 125 Juneau, A K  99801-1182Dear Senator Seekins:The judicially created doctrine respecting the award of attorney’ s fees for or against a party deemed to be a public interest litigant has created an unbalanced set of incentives for parties litigating issues that fall under the public interest litigant rule. This imbalance has led to increased litigation, arguments made with little merit, difficulties in compromising claims, and significant costs to the state and private citizens.These concerns are particularly acute in litigation related to natural resource issues. Moreover, unlike other areas of public interest law, there are a number of dedicated and well funded entities whose purpose is to litigate issues o f public concern in the natural resource area. Thus, while many years ago there may have been a legitimate need to provide an incentive for public interest litigation on natural resource issues, that need no longer exists. The absence o f a compelling need, coupled with the concerns described above that have arisen from application o f the public interest exception to natural resource litigation, led us to the conclusion that it is appropriate for the legislature to limit the public interest litigant exception.For that reason the Governor earlier requested the introduction o f legislation designed to limit the application of the public interest doctrine in certain natural resource cases where substantial amounts of public involvement were already provided. That bill is now in front of your committee.



Senator Ralph Seekins April 17, 2003Page 2
I am attaching a proposed amendment to that legislation. The amendment is 

intended to clarify that the bill applies to administrative appeals as well as civil lawsuits 
initiated in state court. It also clarifies that limitations on the types o f decision listed, 
including coastal consistency determinations, the adoption of regulations and decisions 
for which there was an opportunity for public comment and administrative review, are 
applicable to the three agencies listed. This change is in response to concerns that the 
limitations applied only to DNR or, in the alternative, were inclusive of other agencies. 
The amendments also delete sections 2 and 3 o f the bill, proposed changes to the Alaska 
Rules o f Civil Procedure. Based upon comments received since the bill was introduced, 
it was felt that it was not appropriate to change the court rules at this time. Thus the bill 
would be limited to statutory changes that only affect the court created public interest 
litigant doctrine. Because of these changes the bill would no longer require a two-thirds 
majority and thus section 4 would not be necessary. It is therefore also deleted.

Thank you for your consideration of these amendments.

Sincerely,

GREGG D. RENKES 
Attorney General

By:
Juvid W. Marque 

Legislative LiaisoV

DWM:lb



0 A M E N D M E N T
O F F E R E D  IN T H E  S E N A T E  B YR U L E S  C O M M IT T E E  T O : SB  97

1 Page 1, line 1, following "fees", through line 2:

2 Delete and amending Rule 82, Alaska Rules of Civil Procedure"

3

4 Page 1, line 11, following "action":

5 Insert "or an appeal from an administrative agency,"6
7 Page 1, line 13, following "Resources", through line 14:

8 Delete "making a coastal consistency determination, adopting"

9 Insert "through which one or more of those agencies makes a coastal

110 consistency determination or adopts11
12 Page 2, line 3, following "litigant" through line 5:

13 Delete "as provided in Rule 82(g), Alaska Rules of Civil Procedure, on the

14 effective date of this Act"

15 Insert "in the same manner as attorney's fees may be awarded to or against a

16 non-public interest litigant"

17

18 Page 2, line 6, through page 3, line 2:

19 Delete all material and insert new bill sections to read:

20 "* Sec. 2. AS 09.60.010 is amended by adding a new subsection to read:

21 (b) In this section, "public interest litigant" means a party bringing a civil

22 action or appeal that

23 (1) is designed to effectuate strong public policies;

24 (2) will benefit numerous people;

1



1 (3) could only be expected to be brought by a private party; and

2 (4) the party bringing the civil action or appeal would lack sufficient

3 economic incentive to bring if it did not involve issues o f general importance.

4 * Sec. 3. The uncodil'ied law o f the State of Alaska is am ended by adding a new

5 section to read:

6 APPLICABILITY. This Act applies to all civil actions and appeals filed on or

7 after the effective date o f this Act."

2
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S t a t e  o f  A l a s k a
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(907) 465-3500 
FA X  (907) 465-3532 

W W W .G O V .S T A T E .A K .U S

February 28, 2003

The Honorable Gene Therriault 
President of the Senate 
Alaska State Legislature 
State Capitol, Room 107 
Juneau, AK 99801-1182

Dear President Therriault:

Under the authority of art. Ill, sec. 18, of the Alaska Constitution, 1 
am transmitting a bill that would change the Alaska Rules of Civil 
Procedure as they apply to the award of attorney’s fees. First, the bill 
provides for specific rules that govern ihe award of attorney's fees to or 
against certain public interest litigants. The bill does so by specifically 
requiring that any award of attorney’s fees to or against public interest 
litigants for cases contesting decisions by the Department of 
Environmental Conservation, the Department of Fish and Game, ur the 
Department of Natural Resources making a coastal consistency 
determination, adopting regulations, or in which the public had an 
opportunity to comment to the agency and seek administrative review 
before the agency, be governed by Alaska Rule of Civil Procedure 82 (Rule 
82). The bill would then amend Rule 82 to require that attorney’s fees be 
awarded to or against a public interest litigant in those situations in the 
same manner as attorney’s fees are awarded to or against non-public 
interest litigants under Rule 82(b). Second, the bill provides, for all 
litigants, that in the absence of exceptional circumstances, courts may 
award increased fees only for issues upon which a party prevailed.

Under Rule 82, attornej^’s fees are awarded to the prevailing parcy. 
By rule, the attorney’s fee awards are limited to a specified percentage of 
the actual fees, with the precise percentage dependent upon a number of 
factors, including whether the case is contested or goes to trial, and 
whether or not a money judgment is received. The complexity of the case 
and length of trial are among a list of other factors that may be used by 
the court to vary the size of the award. Upon consideration of a variety of 
factors, a court may apportion fees based upon the issues and whether a 
party prevailed. In contrast, current Alaska case law creates an 
exception to Rule 82 by which, in most circumstances, public interest

http://WWW.GOV.STATE.AK.US


T h e  H o n o ra b le  G e n e  T h e r r i a u l t  
F e b r u a r y  2 8 ,  2 0 0 3  
P a g e  2

l i t ig a n ts  w h o  p re v a i l  r e c e iv e  fu ll a t t o r n e y ’s  fe e s , w i th  n o  a p p o r t i o n m e n t  
b y  i s s u e ,  b u t  a r e  n o t  l ia b le  fo r  a n  o p p o s in g  p a r ty 's  fe e s  if  th e  p u b l ic  
i n t e r e s t  l i t ig a n t  lo s e s  t h e  c a s e .

T h e  a t to r n e y 's  fee  e x c e p t io n  fo r  p u b l ic  i n t e r e s t  l i t ig a n ts  c r e a te s  
s e v e ra l  u n d e s i r a b l e  in c e n t iv e s  w h e n  d e c i s io n s  o f  t h e  s t a t e  a r e  c a l le d  in to  
q u e s t io n .  F i r s t ,  th o s e  s e e k in g  to  p r e s e r v e  a n  a c t io n  o f  th e  s t a t e  h a v e  a n  
in c e n t iv e  to  a v o id  l i t ig a t io n  b e c a u s e  o f  th e  p o s s ib i l i ty  o f  fu ll a t to r n e y 's  
fe e s  b e in g  a w a r d e d  a g a i n s t  th e m .  T h is  is  c o m p o u n d e d  b y  th e  f a c t  t h a t  
th o s e  s e e k in g  to  o v e r tu r n  a c t io n s  o f  th e  s t a t e  h a v e  a n  a f f irm a tiv e  
in c e n t iv e  to  ta k e  a  c h a n c e  o n  d o u b t f u l  c la im s  b e c a u s e  th e y  m a y  w in  a n d  
e a r n  la rg e  r e w a r d s  in  th e  fo rm  o f  fu ll fe e s , w i th o u t  t h e  c o u n t e r b a la n c in g  
r i s k  o f  e v e n  p a r t i a l  fe e s  b e in g  a w a r d e d  a g a i n s t  th e m .  T h is  is  o f  
p a r t i c u l a r  c o n c e r n  in  t h e  a r e a  o f  r e s o u r c e  d e v e lo p m e n t  w h e r e  w ell- 
f in a n c e d  g r o u p s  h a v e  s o u g h t  to  u s e  l i t ig a t io n  to  im p e d e  th e  s t a t e 's  e f fo r ts  
to  p r o c e e d  w ith  t h e  o rd e r ly  d e v e lo p m e n t  o f  i t s  r e s o u r c e s .

T h is  b ill w o u ld  r e d r e s s  th i s  im b a la n c e  in  th e  n a r r o w  g r o u p  o f  c a s e s  
in v o lv in g  th e  r e s o u r c e  a g e n c ie s .

I u r g e  y o u r  p r o m p t  c o n s id e r a t io n  a n d  p a s s a g e  o f  t h i s  b ill.

S in c e re ly ,

F r a n k  H . M u rk o w s k i 
G o v e rn o r



S e c tio n a l A n a ly sis  H B  145 a n d  SB 97

“An Act relating to public interest litigants and to attorney fees; and amending Rule 82, Alaska Rules of Civil Procedure.”
Section 1 of the bill amends AS 09.60.010 to require that attorney’s fee awards to or against a public interest litigant in civil cases contesting decisions by the Departments of Environmental Conservation, Fish and Game, and Natural Resources which make a coastal consistency determination or adopt regulations or decisions by those agencies for which the public had an opportunity to comment to the agency and seek administrative review before the agency, may only be made as provided in the proposed new subsection(g) to Rule 82, found in section 3 of the bill and described below. Section 1 makes it clear that such attorney’s fee awards must conform to the language in subsection (g) expressed in this bill and not to later amendments to subsection (g).

Section 2 o f the bill would amend Alaska Rule of Civil Procedure 82 by adding a new paragraph to subsection (b) providing that if  a court int reases the award from the percentages set out in (b)(1) or (b)(2) o f the rule, it must apportion the attorney's fee by issue and, absent exceptional circumstances, can only award the increased fee for an issue the party prevailed upon. This would change the current application o f Civil Rule 82 which courts construe to allow, but not require, apportionment of attorney’s fees by issue.



Section 3 of the bill would add a new subsection (g) to Alaska Rule of Civil Procedure 82 providing that attorney’s fees to or against public interest litigants for cases contesting decisions by the Departments of Environmental Conservation, Fish and Game, and Natural Resources making a coastal consistency determinations, adopting regulations, or for which the public had an opportunity to comment to the agency and seek administrative review before the agency, are to be awarded in the same manner as attorney’s fees are awarded to or against non-public interest litigants under subsection (b) of Rule 82. This would change current Alaska case law which creates an exception to Rule 82 by which, in most circumstances, public interest litigants who prevail in civil litigation receive full attorney’s fees, with no apportionment by issue, but are not liable for an opposing party's fees i f  the public interest litigant loses the. case.
Because sections 2 and 3 of the bill amend the Alaska Civil Rules, they must receive a two-thirds vote in each house in order to become law. Section 1 only requires a majority vote. For section 1 to have its intended effect, it is necessary that sections 2 and 3 also are passed by the legislature. Thus, Section 4 of this bill provides that section 1 takes effect only i f  sections 2 and 3 receive a two-thirds majority vote in each house.
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ANALYSIS: (Attach a separate papo i( necessary)
Under Rule 82, Alaska Rules of Civil Procedure, attorney's fees are awarded to the prevailing party. By rule, the attorney's fee awards 
are limited to a percentage of the actual fees depending on a number of (actors, including whether the case is contested or goes to trial, 
and whether or not a money judgment ir received. The complexity of the case and length of trial are among a list of other factors that 
may be used by the court to vary th? size of the award. In contrast, under current Alaska case law public interest litigants may receive 
full attorney fees when they prevail, with no apportionment by issue, and are not liable for opposing parly's fees when they lose their 
case.

This bill requires that attorney fee awards to or against a public interest litigant follow the same court rule as non-public interest litigants. 
The bill further requires that if a court increases the award from the percentages set out in (b)(1) or (b)(2) of the rule, it must apportion 
the attorney's fee by issue, and absent exceptional circumstances, can only award the increased fee for an issue the party prevailed 
upon.

Prepared by: Joan M. Kdsson
Division Attorney General's Office

Approved by: Kathryn Daughhetee for Gregg D. Renkes, Attorney General
Agency Departm ent of Law

Phone (907) 465 -5370  
Date/Tim e 1/27/03  8:28 AM

Date 1 /27/2003
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FISCA L NOTE
ANALYSIS CONTINUATION
Passage of (his legislation will have no impact on the Department of Law's operating budget. However, each year the department 
seeks supplemental funding to pay judgments and claims against the state, including public interest litigant attorney's fee awards. Total 
attorney's fee awards under the public interest litigant exception to Rule 82 included in judgments against the state for the last five years 
are as follows: FY98, $186.4; FY99, $413.9; FY00, $34.7: FY01 $298.4; FY02 5335.9. (These numbers represent fees only, and do 
not include costs, pre-judgment or post-judgment interest.)

Passage of this legislation would lower, but not eliminate these awards in the future, thereby reducing the amount of supplemental 
requests. Public Interest litigants would still be allowed to recover fees under Rule 82. Thus, the extent to which the fee awards would 
be reduced under this legislation would depend on the application of Rule 82 schedules to public interest litigation. In turn, th's depends 
on the nature of the litigation and the extent to which the courts vary the award under the provisions Rule 82(b)(3).

Most public interest litigation does not involve recovery of a money judgment. When there is no money judgment, Rule 82 provides that 
the prevailing party can receive 30 percent of their reasonable attorney’s fees if the case goes to trial, and 20 percent if it does not. This 
starting amount can be changed by the court after considering a list of eleven factors contained in Rule 82(b)(3), including case 
complexity, length of trial, reasonableness of the claims and defenses, relationship of the amount of work, the significance of the 
matters at stake, etc. The Judicial Council study noted in the tollowing paragraph found that variances to the Rule 82 schedule were 
relatively rare for the types of civil cases the study examined. (See p. 61.) However, we have no way of knowing if the same would be 
true for public interest cases. At the most, assuming that all cases were non-monetary, did not go to trial, and contained no factors 
listed under Rule 82(b)(3), the awards would be reduced 80 percent from the amounts that would be granted under existing law. The 
actual reduction would almost certainly be less.

The Alaska Judicial Council, in its October 1995 report, Alaska's English Rule: Allornoy's Foe Shifting in Civil Cases, discusses the 
development in Alaska of Rule 82 and the public interest exception. (http://www.ajc.state.3k.us/Reports/atyfee.pdf) The cases cited in 
the report indicate the Supreme Court ir.:ended to encourage public interest litigation by making it more financially feasible for people to 
litigate questions of gene.al public concern through full reimbursement of their legal costs If they win, and by not making them pay any 
of the prevailing party's legal costs if they lose. (See pp. 73-77,) We have been unable to find objective data to indicate whether or not 
the public interest exception is a primary motivation for parties to litigate public interest Issues. However, anecdotal evidence found in 
the Judicial Council report (pp. 129-131) suggests that the public interest exception has the effect of encouraging public interest 
litigation, and thus there may be fewer public interest litigation cases in the future if this bill passes.

CTATE O F A LASK A  B ILL NO. SB 97 #12003 LEG ISLA T IV E  SESSION
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Risk Management is not usually involved in public interest cases, as most do not involve recovery of 
damages that are typical in tort actions.
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Division Risk M anagem ent  D ate/T im e 2 /3 /03  1 1 :52 AM
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Headquarters: 
217 2nd Street, Suite 201 

Juneau, Alaska 99801

APR 2 2 2 0 03 (907) 586-2323 F A X  463-5515

Regional Office:
601 West 5lh Avc., Suite 600 

Anchorage, Alaska 99501 
(907) 278-2722 F A X  278-6643

A L A S K'A
♦STATE*
CHAMBER
OF C O M M E R C E

SB 97 -  Public Interest LitigantsTestimony by Pamela La Bolle, PresidentThe Alaska State Chamber of Commerce, representing approximately 700 business members and 35 local chambers of commerce, offers the following comments in support of SB 97 regarding Public Interest Litigants.The Public Interest Litigant is a special status granted to a certain group o f Alaskans over the interests of other Alaskans. This status was not created by the elected representatives of Alaskans through the recognized public process of die legislature, but instead was created by the courts.Under this special status, litigants are provided exemption from the requirements o f Rule 82 (g) of the Alaska Rules of Civil Procedure that provides for the prevailing party in a civil procedure to recover a portion of its attorney fees. Under Rule 82, if  the prevailing party is the defendant, they can recover 20-30% o f the attorney fees incurred. The rationale, in addition to encouraging settlement, is to provide partial compensation to parties who are forced to go to litigation to defend
The Alaska State Chamber was among those who worked hard to bring Rule 82 into law, and it is our belief that it is fair to all. We believe that no groups, based on their political characteristics, should be accorded special treatment or immunity from Rule 82.The public interest litigant doctrine came about in the 1990 case of The Anchorage Daily News v. Anchorage School District before the Alaska Supreme Court. Under this special status, the court determined that if  the prevailing party is considered a public interest litigant, they are able to recover all of their attorney fees. I f  the public interest litigant loses, however, they do not have to pay any of the other parties’ attorney’s fees.Some groups routinely challenge state resource development decisions and are granted the status of public interest litigant by the courts. These groups are often special interest groups posing as public trusts. Such challenges typically allege as many as 15 to 20 specific deficiencies in the state’s administrative finding. When groups challenging resource development decisions prevail, they generally do so on just one or two issues, however they are typically awarded full costs and attorneys fees.SB 97 will return fairness to the civil proceedings. Under Rule 82, the court is allowed to raise or lower the amount to be awarded in attorney’s fees based upon established factors. The rule should be applied equally to all litigants.

W e urge the com m ittee  to support SB 97.



The Voice of Small Business

A L A S K A

Statement of Support 

Senate BiH 97 

Public Interest Litigant Fees 

March 8,2003The Alaska Chapter o f the National Federation o f Independent Business has over 2,500 members, making it the largest small-business advocacy group in the state. NFIB supports SB 97. This bill allows for equal treatment of litigants under Court Civil Rule 82.Civil ride 82 provides for a percentage o f attorney fees to be reimbursed to the prevailing party. Through Alaska Supreme Court decisions, a policy has been established to exempt public interest litigants from Rule 82 when they do not prevail and give them a higher percentage when they do.This gives public interest litigants an incentive to litigate even weak claims because they will suffer no economic burden if they lose and usually are able to obtain full attorney fees if  they prevail.Groups that litigate “ in the public interest”  have imposed substantial economic burdens on the State in the development o f its resources. Passing SB 97 will take away the incentive to litigate just to delay a project. Such delaying tactics have caused otherwise good projects to become uneconomic and not go forward.Public interest litigants will not be unfairly treated by SB 97. They will simply be treated like all other Alaskans. They have the right to provide public input before an agency decision is made. They have the right to administratively appeal an agency decision with no cost to them if they lose. This bill will simply treat public interest litigants like every other litigant when they decide to go to court to contest a decision o f a resource agency in making a coastal consistency determination, adopting regulations or making other administrative decisions for which there has been an opportunity for public comment.Passage o f SB 97 will benefit the economy in Alaska by reducing project delays.
NFIB/AIaska urges support for SB 97

Submitted by Thyes Shaubon behalf of NFIB/AIaska

National Federation  o l Independen t B u s in e ss  -  ALASKA  
2 1 7  S e c o n d  S t ., Su ite 2 0 6  •  Jun eau , AK 9 9 8 0 1  •  9 0 7 - 4 6 3 - 5 1 1 8  •  Fax 9 0 7 - 4 6 2 - 5 1 2 8  •  w w w .n fib .com

http://www.nfib.com


230 Soulh Franklin #206 Juneau, AK 99801 (907) 586-1627 FAX (907) 586-1066
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Y S T E M S

April 8,2003
_ I S A B I L I T Y  
LAW CENTER i p ®O F. .» AillA S K A

By Hand DeliveryHonorable Ralph Seekins, chairman Senate Judiciary Committee Alaska State Capitol, Room 125 Juneau, AlaskaRe: SB 97: Public Interest Litigants, attorneys fees, andRule 82, Alaska R. Civil Proc.Deai- Senator Seekins:Enclosed is a copy our comments on CSSB 97, a work draft of SB 97. The bill passed out of the Senate Resources Committee without adopting the amended version, to which these comments were addressed. With the colloquy that took place, it appears that SB 97 as passed is intended to not adversely affect access to the court system by Alaskans with disabilities. The bill appears to be limited to disputes arising out of actions by the Alaska Departments of Environmental Conservation, Fish and Game, or Natural Resources.However, SB 97 as currently before your committee still contains ambiguity. The structure of the revision of AS 09.60.010 and new rule 82(g) [see sections 1 and 3 of the bill] could be construed to apply more broadly to any dispute involving any “agency”  action to adopt a regulation or to appeal any administrative adjudicative proceeding. The problem is the intended effect of the phrase that follows “determination”  on page 1, line 14: does the phrase that follows modify the preceding phrase, or is it a separate category of civil action that is governed? Also, the term “agency” is undefined in the bill, and so it is unclear whether the effect of the bill is limited to just the three agencies listed, to all state agencies, or whether it applies to all levels of government (municipal, borough, or other public agencies).Alaskans with disabilities may be involved in disability-related disputes with DEC, Fish and Game, or DNR. The Disability Law Center o f Alaska has represented individuals who, because of their disability, were unable to access hunting and fishing areas. Based upon our advocacy, modifications to regulation were provided, enabling our clients equal access to the hunting and fishing programs of the State. The disability laws apply to all aspects o f state function, including regulation of fish, game and other natural resources. See, e.g., Applicability o f the Americans with Disabilities Act to Regulations o f the Boards o f Fish and Game, Inf. Op. Atty. Gen. Alaska (Oct. 23, 1992)(copy enclosed).



Senator Ralph Seekins, Chairman, Alaska Senate Judiciary Committee
Re: SB 97: Public interest litigants, attorneys fees, and Rule 82, Alaska R. Civ. Proc.
April 8,2003 
Page 2 of 2We have previously opposed bills that have been more broadly worded than the current version of SB 97, now before your committee. For your benefit, I enclose a copy of the minutes from a hearing before u:e Alaska House Judiciary Committee from 2001 on former Senate Bill 183. The testimony given then is still relevant today. We urge reconsideration of the idea that elimination of the public interest litigant exception is the best approach.We look forward to working with your conunittee, staff, and the Administration to ensure that Alaskans with disabilities continue to have access to the court system — as public interest litigants when appropriate -- to redress grievances. We urge that the ambiguities of SB 97 be clarified, and if  not clarified, that the bill should not become law as it would create more problems than it would solve. Very truly yours,

RoDert ja. isnggsCc: (w/ ends.)Members o f Senate Judiciary Committee James Clark, Chief o f Staff, Office of the Governor Gregg Renkes, Attorney General



CSSB 97 
Testimony of Janel Wright 

Disability Law Center of Alaska 
April 7, 2003

T he “pub lic  in terest litigants” ru le curren tly  pro tects the p u b lic ’s ability  to  challenge 

S tate decisions on m atters o f  broad pub lic  in terest w ithou t subjecting  them selves to the  

financial hardsh ip  o f  paying  the, S ta te’s a ttorney  rees i f  litigation  is no t successful. CSSB 

97 e lim inates this pro tection  by  prohib iting  courts from  tak ing  into considera tion  the 

pub lic  in terest natu re o f  the case w hen  a cou rt determ ines w hether to aw ard  attorney  fees 
to the prevailing  party.

T he D isab ility  L aw  C enter o f  A laska is the P rotection and A dvocacy  System  designated  

to  advocate  on b eh a lf  o f  P. laskans w ith  disabilities. A n im portan t com ponent o f  our 

ability  to effectively  advocate on b eh a lf o f  A laskans w ith d isabilities is jud ic io u s  pu rsu it 

o f  state court rem edies. To elim inate pub lic  in terest litigant status w ill effectively  

elim inate individuals w ith  d isab ilities’ opportun ity  to  access the  jud ic ia l b ranch  o f  their 

governm en t to enforce th e ir rights. Individuals w ith  d isabilities have the h ighest ra te  o f  

unem ploym ent o f  any group in our country  and, as a group, have the h ighest num ber 

living in  poverty . I f  faced w ith  the p rospect o f  liability  for the d efense’s a ttorney  fees, 

individuals w ith  d isabilities w ill be unable to pro tect their rights.

E lim inating  the current body o f  case law  regard ing  allocation  o f  a ttorney fees is 

unnecessary . T he "public in terest litigant exception" does no t foster frivolous lrw su its . 

T he A laska Suprem e C ourt has clearly  slated tha t any law su it b rought frivolously  o r 

vexaliously  exposes both the attorney and the clien t to paym ent o f  the defense's a tto rney  

fees, including an aw ard o f  full fees in egregious cases. A s such , there is no  real need  for 

this bill.



It was the wise decision o f the framers o f both the Alaska and the U.S. Constitutions that 

citizens have, not one, but three avenues to access their government and redress their 

grievances. The executive, the legislative and judicial branches o f the government each 

serve an important role in providing checks and balances against unwarranted 

government action against individuals. Alaska Civil Rule 82’s public interest litigant 

exception is designed to recognize and enable access by individuals to the judicial branch 

o f their government to resolve legal disputes. The effect o f  CSSB 97 is to deter citizens 

from participating in good faith actions to protect their rights when government agencies 

overstep their authority, violate their rights and make arbitrary decisions.

I urge you to vote against this bill.
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SB 1 B 3 - A T T Y  FEES : A P P O R T I O N M T / P U B L I C  I N T .L I T I G A N T

C HAIR R O K E B E R G  a n n o u n c e d  • the first o r d e r  of  business, S E N A T E  

B I L L  NO. 183, "An A c t  r e l a t i n g  to p u b l i c  i n t e r e s t  l i t i g a n t s  and 

to a t t o r n e y  fees; a n d  a m e n d i n g  Rule 82, A l a s k a  R u l e s  of C i v i l  
P r o c e d u r e . "

N u m b e r  0052

B I L L  CHURCH, S t a f f  to S e n a t o r  Dave Donley, A l a s k a  State 
Legis l a t u r e ,  ca m e  forth on b e h a l f  of the S e n a t e  Finance 

Committee, s p o n s o r  of SB  183. He stated:

S e n a t e  Bill [183] 

s u b j e c t  to A l a s k a  

f o r  a t t o r n e y  fees, 

f o r  all litig a n t s .

m a k e s  p u b l i c  i n t e r e s t  l i t i g a n t s  

Court Rule 82 r e g a r d i n g  ju d g m e n t s  

thus a d o p t i n g  a u n i f o r m  s t a n d a r d  

Cour t s  w o u l d  s t i l l  c o n t i n u e  to

h a v e  the a b i l i t y  to a w a r d  h i g h e r  fees or full a t t o r n e y  

fees w h e n e v e r  t h e  c o u r t  fel t  t h a t  e x c e p t i o n a l

c i r c u m s t a n c e s  j u s t i f i e d  the h i g h e r  award.

T h r o u g h  A l a s k a  S u p r e m e  Court d e cisions, the d o c t r i n e  

k n o w n  as P u b l i c  I n t e r e s t  L i t i g a n t  D o c t r i n e  [PILD] has 

b e e n  establ i s h e d .  T h e  d o c t r i n e  i s n ' t  c o d i f i e d  in l a w  

or set out in a n y  c o u r t  p r o c e d u r e .  The courts 

a p p a r e n t l y  felt that the Pub l i c  I n t e r e s t  L i t i g a n t  

D o c t r i n e  c r e a t e d  a social p o l i c y  to e n c o u r a g e  

p l a i n t i f f s  to a d v o c a t e  for issues t h a t  a r e  d e e m e d  by 

the c o u r t  to be  in t h e  p u b l i c  i n t e r e s t .

C i v i l  R u l e  82 se t s  o u t  t h e  foriuula f o r  the

r e i m b u r s e m e n t  o f  a t t o r n e y  fees to be c o l l e c t e d  b y  a

p r e v a i l i n g  p a r t y  in a le g a  action. C o u r t  C ivil Rul e  

82 lim i t s  a t t o r n e y s ' fees r e c o v e r e d  b y  p r e v a i l i n g  

l i t i g a n t s  to 20 p e r c e n t  of the l i t i g a n t s '  r e a s o n a b l e  

a c t u a l  attorneys' fees i n c u r r e d  on a c a s e  r e s o l v e d  

w i t h o u t  trial a n d  30 p e r c e n t  in a cas e  t h a t  d o e s  go to 

trial.

T h e  P I L D  does c r e a t e  an e x c e p t i o n  to C i v i l  R u l e  82 b y  

a l l o w i n g  the c o u r t s  to c l a s s i f y  a p a r t y  as a p u b l i c  

i n t e r e s t  litigant, thus a l l o w i n g  the p a r t y  to c o l l e c t  

full or r e a s o n a b l e  a t t o r n e y  fees if t h e y  prevail. A n d  

if t h e y  lose, the p u b l i c  i n t e r e s t  l i t i g a n t  p a y s  none 

of the p r e v a i l i n g  p a r t y ' s  a t t o r n e y  fees. A n d  it's not 

a a o o d  p u b l i c  p o l i c y  w h e n  not e v e n  i n n o c e n t  v i c t i m s  of 

v i o l e n t  c rime w h o  b r i n g  s u b s e q u e n t  c i v i l  suit a g a i n s t  

c r i m i n a l s  are a l l o w e d  suc h  gene r o u s  a t t o r n e y  fees.

Add i t i o n a l l y ,  S e n a t e  Bill 183 p r e v e n t s  l e g a l  fees fro m  

b e i n g  a w a r d e d  to a l i t i g a n t  for c l a i m s  on w h i c h  they 

d i d  n o t  prevail. Su c h  awards s e r v e  to p r o m o t e  

s p u r i o u s  lawsuits, s ince p l a i n t i f f s  k n o w  t h e y  will 

r e c e i v e  c o m p e n s a t i o n  for all c o s t s  e v e n  if t h e y  only 

w i n  on one or  s e v e r a l  of the p o i n t s  t h a t  t h e y  b r o u g h t
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T h i s  p r o b l e m  w a s  c r e a t e d  rece n t l y  in  an A l a s k a  S u preme 

C o u r t  d e c i s i o n  t i t l e d  D a n s e r e a u  v. U l m e r  i n  1998. 

P r i o r  to D a n s e r e a u  v. U l m e r , l a w y e r  fees f o r  publ i c  
i n t e r e s t  l i t i g a n t s  we r e  onl y  a w a r d e d  for i s s u e s  on 

w h i c h  the y  p r e v a i l e d .  D a n s e r e a u  v. U l m e r  set a

p r e c e d e n t  that a l l o w s  courts to a w a r d  lawy e r  fees for 

all c o n t e s t e d  p o i n t s  even i f  t h e  p u b l i c  inter e s t  
l i t i g a n t  o n l y  p r e v a i l e d  on one.

S e n a t e  Bill 183 a l s o  incl u d e s  a p r o v i s i o n  tha t  gives 

c o u r t s  the f l e x i b i l i t y  to c o n t i n u e  to f o l l o w  the 

D anseree u case or  a w a r d  h i g h e r  or full a t t o r n e y  fees 

w h e n  the c o u r t  finds e x c e p t i o n a l  c i r c u m s t a n c e s  to

j u s t i f y  the h i g h e r  reward. S e n a t e  Bill 183 was 

i n t r o d u c e s  to m a k e  p u b l i c  i n t e r e s t  l i t i g a n t s  eq u a l l y  

a c c o u n t a b l e  for their lawsuits a n d  to p r o t e c t  the 

st a t e  fro m  h a v i n g  to p a y  e x c e s s i v e  l a w y e r  fees for 

fr i v o l o u s  p u b l i c  l i t i g a n t  cases. B a s e d  on the claims 

p a i d  in rec e n t  y e a r s  this l e g i s l a t i o n  c o u l d  save the 

s t a t e  h u n d r e d s  or  t h o u s a n d s  of d o l l a r s  annually. ...

Finally, w h a t  this does is it p r o m o t e s  a u n i f o r m  

s t a n d a r d  of a t t o r n e y  fee p a y m e n t s  u n d e r  Rule 82 to all 

l i t i g a n t s  [and] i t  c r e a t e s  . a d i s i n c e n t i v e  to p r o m o t e  

s p u r i o u s  l a w s u i t s .  ... It d o e s  not d i m i n i s h  the 

a b i l i t y  of the c o u r t  to award h i g h e r  or full a t t o r n e y  

fees. In o t h e r  words, a c ourt c a n  still a w a r d  the 

full fee in a p u b l i c  i n t e r e s t  l i t i g a n t  case, but it

doe s  set the s t a n d a r d  for the c o u r t  as a b a s e l i n e  that

t h e y  are s u b j e c t  to Rul e  82 u n l e s s  th e y  w i s h  to go

b e y o n d  that.

So, any o n e  t h a t ' s  going to say tha t  this t akes a w a y  

t h e i r  right to c o l l e c t  a t t o r n e y  fees, I d on't b e l i e v e  

has r e a l l y  r e a d  t h e  bill, b e c a u s e  it d o e s  not do that.

In e a c h  situa t i o n ,  it allows the c o u r t  to a w a r d  the 

a t t o r n e y  fees. A n d  lastly, it' s  jus t  go o d  p u b l i c

p o l i c y  to t r e a t  a l l  litigants alike.

N u m b e r  0418

CHAIR R O K E B E R G  a s k e d  Mr. Chu r c h  w h e t h e r  the c h a n g e  in p o l i c y  in 
the D a n s e r e a u  c a s e  is the p r i m a r y  r a t i o n a l e  for b r i n g i n g  forth

this p a r t i c u l a r  bill.

MR. C H U R C H  r e s p o n d e d  that this bil l  w a s  b r o u g h t  forth in the 

21st l e g islature. It m a d e  it through the Senate, but it was too 

late in the s e s s i o n  to r e c e i v e  a 'hearing in the House.

N u m b e r  0491

DALE BONDURANT, A l a s k a  C o n s t i t u t i o n a l  Legal D e f e n s e  C o n s e r v a t i o n  

Fund, t e s t i f i e d  v i a  t e l e c o n f e r e n c e  in o p p o s i t i o n  to SB 183. He 

stated that he thin k s  t h i s  e f f e c t i v e l y  e l i m i n a t e s  the a b i l i t y  of 

an o r d i n a r y  " John Doe" to l e g a l l y  d e f e n d  the p u b l i c ' s  

c o n s t i t u t i o n a l  r i g h t  u n d e r  the n a t i o n a l  law.

MR. B O N D U R A N T  s a i d  he is a 54-year r e s i d e n t  of A l a s k a  and has 

be e n  a c t i v e  in the fish, wildlife, a n d  w a t e r  res o u r c e s  of the 

state. In 1977, he w a s  one of t h r e e  n a m e d  p l a i n t i f f s  in the 

case in which the A l a s k a  C o n s t i t u t i o n a l  L e g a l  D e f e n s e  Fun d  sued
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the S e c r e t a r y  of the .Interior. T h e y  won that all A l a s k a n  w a t e r s  
had reaso n a b l e  a c c e s s  in A l a s k a .

MR. BONDURAi/T r e m a r k e d  t h a t  A l a s k a  even adopted a c h a n g e  in

s t a t u t e  to e n s u r e  that t h e s e  w a t e r s  were a v a i l a b l e  for t h e  u s e
by  all people. In 1987, h e  said, t h e y  d r a g g e d  the s t a t e  i n t o  
a n o t h e r  case a n d  w o n  f o r  t h e  t r e a t m e n t  of 30 m i l l i o n  a c r e s  of  

s u b m e r g e d  l a n d  a n d  o v e r  1 0 0 , 0 0 0  m i l e s  of waters. A l s o  u n d e r  
that case, t h e  s tate w o n  t h e  r i g h t  to m a n a g e  all the r e s o u r c e s  
w i t h i n  those waters.

MR. B O N D U R A N T  s a i d  [the A l a s k a  C o n s t i t u t i o n a l  L e g a l  D e f e n s e  

Fund] has c o n s i s t e n t l y  d e f e n d e d  t h e  p r i v i l e g e  a n d  i m m u n i t y  

clauses, the cons t i t u t i o n ,  e q u a l  p r o t e c t i o n  rights, a n d  h a v i n g  

no d i s c r i m i n a t i o n  b e c a u s e  of race. He said he t h i n k s  [the 
A l a s k a  C o n s t i t u t i o n a l  L e g a l  D e f e n s e  Fund] has p r o v e n  i t s  p o i n t ;  

however, [SB 183] w i l l  e l i m i n a t e  t h e m  f r o m  the deal, b e c a u s e  
t h e r e  is no g u a r a n t e e  t h a t  t h e y  w i l l  g e t  t h e i r  f u nding b a c k .  If 

the y  lost a b i g  case, t h e y  w o u l d  h a v e  to p a y  out of t h e i r  own
p o c k e t s .

MR. B O N D U R A N T  a s k e d  the c o m m i t t e e  to kill the bill b e c a u s e  he

thinks it d e n i e s  the a v e r a g e  c i t i z e n  the r ight to p r o t e c t  the

p u b l i c  fro m  "big m o n e y . "

N u m b e r  0756

R E P R E S E N T A T I V E  O G A N  s t a t e d  t h a t  SB  183 is a i m e d  at the

o r g a n i z a t i o n s  t h a t  c o n t i n u a l l y  b r i n g  p u b l i c  i n t e r e s t  l a w s u i t s  

a g a i n s t  the s t a t e  ove r  w i l d l i f e  issues. He s a i d  h e  u n d e r s t a n d s  

that i t  is a ' t w o - e d g e d  s w o r d . "  He  a s k e d  Mr. B o n d u r a n t  w h e t h e r  

t hose g r o u p s  w o u l d  b e  a b l e  to c o n t i n u e  w i t h  lawsuits i f  thi s  

were to be e l i m inated. H e  s a i d  it seems that some g r o u p s  use 

t hese issues to r a i s e  a t r e m e n d o u s  amount, of money. One e x a m p l e  

w o u l d  be G r e e n p e a c e ' s  u s i n g  t h e  A N W R  (Arctic N a t i o n a l  W i l d l i f e  

Refuge) i ssue as one of its g r e a t e s t  f u ndraisers. He e m p h a s i z e d  

that it s e e m s  $ 1 0 0 , 0 0 0  is a " d r o p  in the b u c k e t "  for 

[organizations] that h a v e  t h e  n a t i o n a l  f u n d r a i s i n g  c a p a c i t y  of 

r a i s i n g  tens of m i l l i o n s  of do lla r s .

MR. B O N D U R A N T  r e s p o n d e d  t h a t  h e  t h i n k s  R e p r e s e n t a t i v e  O g a n  is 

right on those cases. H e  s a i d  this, however, is g o i n g  to

e l i m i n a t e  gu y s  li k e  h i m  w h o  a r e  d e f e n d i n g  the r i g h t s  o f  the

g e neral public, n o t  t h o s e  [large o r g a n i z a t i o n s ] . If [the l a r g e  

o rganizations] l o s e  a case, t h e r e  a r e  p e o p l e  w i l l i n g  to w r i t e  

t h e m  a $.5 m i l l i o n  c h e c k

R E P R E S E N T A T I V E  O G A N  a s k e d  w h e t h e r  t h e r e  is a w a y  to t i g h t e n  [the 

bill] for p e o p l e  w h o  a r e  t r u l y  s u i n g  on b e h a l f  of the p u b l i c ' s  

i n t e r e s t  and d o n ' t  hav e  t h e  r e s o u r c e s  to ot h e r w i s e  sue. H e  s a i d  

he thin k s  a n y b o d y  w i t h  d e e p  p o c k e t s  a n d  m i l l i o n s  of d o l l a r s  in 

the b a n k  who is fu n d i n g  a l a w s u i t  w i t h  state m o n e y  is a b u s i n g  

the system. He n o t e d  a l e t t e r  in h i s  b i l l  p a c k e t  a b o u t  p e o p l e  

with d i s a b i l i t i e s  w h o  c a n ' t  s u e  and s a i d  he  is l o o k i n g  for a w a y  

to a c c o m m o d a t e  that, w i t h  t h e  b i l l  sponsor.
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H MR. B O N D U R A N T  r e p l i e d  t h a t  h e  d o e s n ' t  k n o w  h o w  R e p r e s e n t a t i v e  
Ogan c o u l d  d o  that. H e  s a i d  it is h a r d  to sepa r a t e  p e o p l e  i n t o  

classes, and he  t h i n k s  [the l e g i s l a t u r e ]  is r e s p o n s i b l e  for 

m a k i n g  sure the p u b l i c  is h e a r d .  H e  a d d e d  that he t h i n k s  his 

o r g a n i z a t i o n  is we l l  k n o w n  i n  A l a s k a  for f i g h t i n g  for the e q u a l  

rights of everybody.
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AL SUNDQ U I S T ,  President, A l a s k a  Chapter, A m e r i c a n s  U n i t e d  for

S e p a r a t i o n  of C h u r c h  a nd State, t e s t i f i e d  v i a  t e l e c o n f e r e n c e  in
o p p o s i t i o n  to S B  183. He. stated:

A m e r i c a n s  U n i t e d  is b a s e d  in W a s h i n g t o n ,  D.C., a n d  is

a national, nonpartisan, n o n s e c t a r i a n  o r g a n i z a t i o n  

c o m m i t t e d  to p r e s e r v i n g  the c o n s t i t u t i o n  and p r i n c i p l e  
of  re l i g i o u s  l i b e r t y  and s e p a r a t i o n  of c h u r c h  a n d  

state. F o u n d e d  in 1947, the o r g a n i z a t i o n  r e p r e s e n t s  
6 0 , 0 0 0  m e m b e r s  a n d  {indisc.) h o u s e s  of  w o r s h i p  in all 
50 states.

A l t h o u g h  o n l y  s i x  m o n t h s  old, the A l a s k a  c h a p t e r  is 
g r o w i n g  rapidly, a n d  in  r e s p o n s e  to results, we 

e s t a b l i s h e d  (indisc.) the First A m e n d m e n t  by f a r - r i g h t  

r e l i g i o u s  o r g a n i z a t i o n s .  1 o p p o s e  the p l a c e m e n t  of 
e c o n o m i c  o b s t a c l e s  to the use of the cour t s  b y  t h e  

A l a s k a n  c i t izens. I am  c o n c e r n e d  a b o u t  the loss of 

re d r e s s  a n d  g r i e v a n c e s  and a c t i o n s  r e g a r d i n g  r e l i g i o u s  

l i b e r t i e s  t h r e a t e n e d  b y  this bill, as it is [a] d e n i a l  

of acce s s  b y  i n d i v i d u a l s  to the c o u r t s  to r e s o l v e  

t h e s e  disputes. P l e a s e  vo t e  no on S E  183.

R E P R E S E N T A T I V E  O G A N  a s k e d  Mr. S u n d q u i s t  w h e t h e r  he  is p a r t  of 

the g r o u p  that a d v o c a t e s  rem o v i n g  "In G o d  W e  Trus t "  f r o m  [U.S.] 
money.

R E P R E S E N T A T I V E  B E R K O W I T Z  s u g g e s t e d  s t i c k i n g  to the subject.

MR. S U N D Q U I S T  r e s p o n d e d  no [to R e p r e s e n t a t i v e  O g a n ' s  question] 

a n d  p o i n t e d  out tha t  [his organization] h a s  b e e n  in d e f e n s e  of 

b o t h  the e s t a b l i s h m e n t  c l a u s e  and f r e e d o m  of choice.

N u m b e r  1234

R O B I N  S MITH t e s t i f i e d  v i a  t e l e c o n f e r e n c e  o n  b e h a l f  of  h e r s e l f  in 

o p p o s i t i o n  to S B  183. S h e  sta t e d  th a t  she t h i n k s  this b i l l  will 

e f f e c t i v e l y  e l i m i n a t e  p u b l i c  i n t e r e s t  l a w suits, e x c e p t  t h o s e  by 

l a r g e  or w e a l t h y  o r g a n i z a t i o n s .  O n e  r e a s o n  l a w s u i t s  o c c u r  in 

Alaska, she said, is b e c a u s e  several l a w s  h a v e  p a s s e d  t h a t  are 

u n c o n s t i t u t i o n a l .  S h e  s u g g e s t e d  tha t  one w a y  to e l i m i n a t e  some 

l a w s u i t s  is to r e q u i r e  that n e w  laws p a s s  a c o n s t i t u t i o n a l i t y  

r e q u i r e m e n t  p r i o r  to e n a c t m e n t .  This bill, she added, w i l l  have 

a n  impact on c o n s e r v a t i v e  a n d  liberal i n t e r e s t s .

MS. SMITH went on  to s a y  tha t  Wev She a  s p o k e  las t  y e a r  a g a i n s t  a 

s i m i l a r  bill a n d  a g a i n  this ye a r  a g a i n s t  t h i s  b i l l  in the Senate 

F i n a n c e  C o m m i t t e e  i n d i c a t i n g  that this w r o n g l y  e l i m i n a t e s  the 

p u b l i c ' s  voice. She s t a t e d  th a t  she d o e s  n o t  b e l i e v e  the bill

h a s  sufficient p u b l i c  input. The n o t i f i c a t i o n  online, she said,

w a s  inaccurate, s a y i n g  t h a t  the Senate F i n a n c e  C o m m i t t e e  was not 

g o i n g  to take a n y  t e s t i m o n y  a n d  that [tho bill] is o n l y  g o i n g  to 

b e  heard in the H o u s e  once. She e x p r e s s e d  that she d o e s n ' t  

t h i n k  that is a g o o d  p u b l i c  pr o c e s s  and asked, if thi s  b i l l  is 

s u c h  an ex c e l l e n t  bill, w h y  it is b e i n g  rushed.

C H A I R  ROKE B E R G  a s k e d  w h e t h e r  she h a d  a n y t h i n g  in m i n d  for a

c o n s t i t u t i o n a l  test.

MS. SMITH r e s p o n d e d  t h a t  she didn't. She r e m a r k e d  tha t  she has 
n o t i c e d  several b i l l s  t h a t  h a v e  b e e n  c h a l l e n g e d  a n d  p u t  down
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b a s e d  o n  t h e i r  u n c o n s t i c u t i o n a l i t y .  I f  all laws e n a c t e a  b y  the 
l e g i s l a t u r e  p a s s e d  a c o n s t i t u t i o n a l i t y  review, "we" w o u l d n ’t be  

s e t t i n g  o u r s e l v e s  u p  for lawsuits.

CHAIR R O K E B E R G  r e m a r k e d  t h a t  he is not so  sure th a t  m o s t  
lawsuits e m a n a t e  f r o m  l a w s '  pass e d  b y  the legislature. He

s u g g e s t e d  that l e g i s l a t o r s  are r e s p o n s i b l e  for a s s i n g  o n l y  

c o n s t i t u t i o n a l  laws.

MS. S M I T H  r e m a r k e d  that s e v e r a l  times t h e r e  hav e  b e e n  a t t o r n e y s
t i e d  to t h e  s t a t e  w h o  d o n ’t t h i n k  a p a r t i c u l a r  l a w  is
c o n s t i t u t i o n a l ,  y e t  the l e g i s l a t u r e  has p a s s e d  b i l l s  lik e  this

in the past. I n  some ways, she said, t h e  l e g i s l a t u r e  sets 
i t s e l f  up for law s u i t s .

N u m b e r  1450

A P R I L  F E R G U S O N  t e s t i f i e d  v i a  t e l e c o n f e r e n c e  i n  o p p o s i t i o n  to SB 

183. S h e  sai d  s h e  b e l i e v e s  it is b a d  l a w  a n d  bad p u b l i c  p o licy. 
She stated:

I b e l i e v e  t h a t  t h i s  b i l l  places a h u r d l e  in f r o n t  of 

c i t i z e n s  w h o  w i s h  to c o m p l a i n  a b o u t  g o v e r n m e n t  or  se e k  
r e d r e s s  f r o m  h a r m  a l l e g e d l y  done b y  government. A n d  I 

do n o t  b e l i e v e  t h a t  all l i t i g a n t s  are alike. I t h i n k  

that p u b l i c  [interest] ad v o c a t e s  c o m e  ( i n d i s c . ) on 

b e h a l f  of t h e  g e n e r a l  p u b l i c  a n d  tha t  this b i l l  is 

r e a l l y  g oing to kill t h e i r  a b i l i t y  to do so, o r  p e o p l e  

are j u s t  not g o i n g  to b e  able to a f f o r d  to come b e f o r e  

the court.

... I w o u l d  l i k e  to b r i n g  your a t t e n t i o n  to a l e t t e r  
b y  Mr. R o b e r t  Briggs, a s t a f f  a t t o r n e y  for the 

D i s a b i l i t y  L a w  Center. ... Mr. B r i g g s  talks a b o u t  some 

of t h e  u n i n t e n d e d  c o n s e q u e n c e s  of  SB 183 and h o w  ... 
this p a r t i c u l a r  b i l l  m a y  affe c t  l a n d  u s e  regulations, 

r e d i s t r i c t i n g  decis i o n s ,  i l l e g a l  taxes, u n l a w f u l  

e l e c t i o n  (indisc.), [and] scho o l  d i s t r i c t  actions. 

V i r t u a l l y  a n y  t y p e  of  c h a l l e n g e d  g o v e r n m e n t  acti o n  

w o u l d  be  p o s s i b l y  i m p a c t e d  b y  th i s  bill. ...

I a l s o  t hink that this is b e i n g  rushed. I d o n ’t t h i n k

t ha t  a lot of p e o p l e  k n o w  that it is out there, and I

t h i n k  it t a k e s  a m u c h  mor e  careful, t h o u g h t f u l  

s c r u t i n y  t h a n  b e i n g  a d d r e s s e d  in the last stage of the 

l e g i s l a t i v e  session. A n d  if t h e  p u r p o s e  of t h i s  bill 

is a i m e d  at n a t u r a l  r e s o u r c e  l i t i g a t i o n  or the 

e n v i r o n m e n t a l  community, then we all know those 

p a r t i c u l a r  g r o u p s  h a v e  a c c e s s  to q u i t e  a bit m o r e  sums 

of m o n e y  t h a n  a n u m b e r  of these o t h e r  smaller groups 

such as the D i s a b i l i t y  L a w  Center.

N u m b e r  1 6 1 2

R O B E R T  B R IGGS, S t a f f  A t t o r n e y ,  D i s a b i l i t y  L a w  Center of A l aska, 

cam e  f o r t h  \n o p p o s i t i o n  of  S B  183. He  stated th a t  if the

p u r p o s e  o f  the b i l l  is to p r e v e n t  f r i v o l o u s  litigation, i t ’s

u n n e c e s s a r y .  E x i s t i n g  d o c t r i n e  in the p u b l i c  interest l i t i g a n t  

e x c e p t i o n  c l e a r l y  stat e s  t h a t  peo p l e  w h o  bring c a s e s  in b a d  
f aith a n d  for v e x a t i o u s  p u r p o s e s  a r e  l i a b l e  for full a t t o r n e y  

fees a n d  costs. T h a t  d o c t r i n e  a p p l i e s  to publ i c  i n t e r e s t  

l i t i g a n t s  as w e l l  as a n y b o d y  who b r i n g s  a case b e c a u s e  of  a 

d i r e c t  f i n a n c i a l  interest.
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MR. B R I G G S  r e m a r k e d  t h a t  h e  thin k s  the bill w i l l  hav e  l i t t l e  

effect on some of  the c a s e s  it is i n t e n d e d  to p r e v e n t  in the 

future. M o s t  c a s e s  i n v o l v i n g  the p e r m i t t i n g  of i n f r a s t r u c t u r e  

for r e s e a r c h  d e v e l o p m e n t ’in A l a s k a  wil l  b e  b r o u g h t  in  f e d e r a l  
court and w o n ' t  b e  a f f e c t e d  b y  this bill.

MR. BRIGGS s a i d  it is u n l i k e l y  the bi l l  w i l l  st o p  o u t - o f - s t a t e  
m o n e y e d  i n t e r e s t s ;  in fact, he thinks the bill w i l l  fuel t h e i r  

fun d r a i s i n g  efforts. It wi l l  give t h e m  an  e x a m p l e  of h o w  the

Alaska S t a t e  L e g i s l a t u r e  is so a d v e r s e  to their i n t e r e s t s  that 
they n e e d  m o r e  m o n e y  to fund their l a w s u i t s .

MR. BRI G G S  s a i d  the i m p o r t a n t  point, b r o u g h t  up  b y  Mr. 
Bondurant, is t h a t  there will be u n i n t e n d e d  vi c t i m s  of this bil l  
- A l a s k a n  v i c t i m s .  Mr. B r i g g s  s u g g e s t e d  that e v e n  o r d i n a r y  

l i t igants wit h  p u b l i c  i n t e r e s t  cases wil l  b e  victims, h e c a u s e  it 

e ncourages f o c u s i n g  on w h o  is a p r e v a i l i n g  l i t i g a n t  b a s e d  on 

issue, and it w i l l  c a u s e  t w o  trials: one o v e r  the m e r i t s  of the

case, and one o v e r  w h o  won b y  a g r e a t e r  m a r g i n  and v/hich i s s u e s  

they p r e v a i l e d  upon.

N umb e r  1760

MR. BRIG G S  w e n t  on to s a y  t h a t  there is an i n s i g h t f u l  o p i n i o n  b y  

Justice J a y  R a b i n o w i t z  a g a i n s t  the re v i s i o n s  to Civil R u l e  82 as 

it ap p l i e s  to r e g u l a r  litig a n t s .  Mr. B r i g g s  s t a t e d  that he  h a d  

p a r t i c i p a t e d  as p a r t  of the Civil Rul e  82 revi s i o n  c o m m i t t e e  

around 1992. J u s t i c e  R a b i n o w i t z  o p p o s e d  Civil Ru l e  82 and 

argued that all of the f a c t o r s  w o u l d  a c t u a l l y  c ause a t t o r n e y s  to 

fight m o r e  o v e r  the a t t o r n e y  fees a f t e r  the l i t i g a t i o n  i t s e l f  

had b e e n  decided. Mr. B r i g g s  sa i d  he t h i n k s  the s u p r e m e  c o u r t  

w i s e l y  d e c i d e d  th a t  that t h e s e  factors s h o u l d  be fought a b o u t  in 

p ubl i c  i n t e r e s t  c a s e s  as well.

MR. BRIG G S  s t a t e d  t h a t  he thinks o t h e r  v i c t i m s  of this b i l l  

would be those w h o  s e e k  c o u r t  r e s o l u t i o n  of d i s p u t e s  i n v o l v i n g  

something o t h e r  th a n  money. Some e x a m p l e s  w o u l d  be  t hose w h o  

l i t i g a t e  over t h e  q u e s t i o n  of w h e n  h u m a n  lif e  s h o u l d  be  

recognized; the p a r a m e t e r s  of r e l igious p r a c t i c e  and belief; or  

the limits of s c i e n c e  a n d  m e d i c i n e  a n d  d e a l i n g  wit h  h u m a n  c e l l s  

or tissue, genetic, or h e a l t h  information.

MR. BRIGGS s a i d  if he has to tell a f a m i l y  that they s h o u l d  
expect to p a y  20 p e r c e n t  of  the o t h e r  s i d e ' s  fees, s h o u l d  t h e y  

lose in a dispute, t h e y  w i l l  d e f i n i t e l y  b e  "chilled" f r o m  

brin g i n g  a lawsuit, s i m p l y  b e c a u s e  t h e y  are poor.

MR. BRIGGS u r g e d  the c o m m i t t e e  to not p a s s  the bill. However, 

if it s h o u l d  pass, he  a s k e d  the c o m m i t t e e  to s u b s t a n t i a l l y  

revise it to e l i m i n a t e  its p r a c t i c a l  effect: taking a w a y  f r o m

the cour t s  the d i s c r e t i o n  of when t. exempt, from the p e n a l t y  

for losing, the c o s t  of a t t o r n e y  fees.

N u m b e r  1869

CHAIR R O K E B E R G  a s k e d  Mr. B r i g g s  w h e t h e r  tie federal c o u r t s  h a v e  

the same [public i n t e r e s t  l i t i g a n t  d o c t r i n e ] .

MR. B R I G G S  r e s p o n d e d  tha t  it has b e e n  awh i l e  s i n c e  he  has 

b r o u g h t  a f e d e r a l  case. Generally, the E q u a l  A c c e s s  to J u s t i c e  
A c t  governs. He b e l i e v e s  it 'to be s o m e w h a t  s i m i l a r  to the 
public i n t e r e s t  l i t i g a n t  exception; u n d e r  that, peo p l e  who b r i n g



a case a g ainst the f e a ^ a l  g o v e r n m e n t  for reasons that d o n ' t  
i n v o l v e  direct f i n a n c i a l  i n t e r e s t s  h a v e  a l o w  risk of p a y i n g  
a t t o r n e y  fees, s h o u l d  t h e y  lose.

C H A I R  R O K E B E R G  a s k e d  w h e t h e r  R u l e  11 has ever been u s e d  i n  the 
S t a t e  of Alaska.

MR. BRIGGS a n s w e r e d  t h a t  he h a s  n e v e r  b e e n  involved in a ca s e  

w h e r e  it has b e e n  used; however, he h a s n ' t  be e n  in state c o u r t  
v e r y  much. He b e l i e v e s  a g o o d  civil l i t i g a t o r  should n e v e r  b e  
in court, b e c a u s e  he  or she s h o u l d  c o n v i n c e  the other s i d e  of 

the m e r i t s  of the case b e f o r e  g e t t i n g  to t h e  courthouse door.

C H A I R  R O K E B E R G  a s k e d  Mr. B r i g g s  what .the N a t i o n a l  A s s o c i a t i o n  of 
P r o t e c t i o n  and A d v o c a c y  S y s t e m s  is.

MR. BRIGGS r e s p o n d e d  t h a t  it is an a s s o c i a t i o n  of n o n p r o f i t  and 
s t a t e  agen c i e s  in e a c h  of the 50 states. As. a c o n d i t i o n  of 

r e c e i v i n g  federal g r a n t s  to s e r v e  p e o p l e  w i t h  disabilities, the 
s tate is r e q u i r e d  u n d e r  f e d e r a l  law to set up a p r o t e c t i o n  and 

a d v o c a c y  system. T h e  D i s a b i l i t y  L a w  Center, he said, was 

d e s i g n a t e d  b y  G o v e r n o r  H i c k e l  to be the p r o t e c t i o n  and a d v o c a c y  

s y s t e m  of Alaska. As  t h a t  system, [the D i s a b i l i t y  Law Center] 

receives some state and f e d e r a l  grants to advocate for p e o p l e  

w i t h  d i s a b ilities. He stated, "It is o u r  v i e w  that as p a r t  of 

t he tools in our tool c h e s t  w e  need to b r i n g  lawsuits a g a i n s t  
the state."

MR. BRI G G S  n o t e d  tha t  c u r r e n t l y  he is l i t i g a t i n g  a s e r i e s  of 
a d m i n i s t r a t i v e  a p p e a l s  a b o u t  t h e  a d m i n i s t r a t i o n  of the M e d i c a i d  

p r o g r a m  on b e h a l f  of s e v e r a l  families w i t h  disa b l e d  chi l d r e n .

He said it is his b e l i e f  t h a t  the s t a t e  is not a d e q u a t e l y

m a n a g i n g  the M e d i c a i d  s y s t e m  w i t h  r e g a r d  to the b e n e f i t s  that 

s h o u l d  be  m a d e  a v a i l a b l e  to t h o s e  families. He said, "If we 

l o s e  the tool of  s e e k i n g  cou r t s  to r e d r e s s  h o w  the s t a t e  
a d m i n i s t e r s  those be n e f i t s ,  it  will b e  a s i g n i ficant t o o l  we 

will have lost in a d v o c a t i n g  f o r  p e o p l e  w i t h  di s a b i l i t i e s . "

C H A U .  R O K E B E R G  a s k e d  w h e t h e r  in that c a s e  this has a g e n e r a l  

a p p l i c a b i l i t y  to the i n d i v i d u a l  or  the g r o u p  of clients.

N um b e r  20 5 3

MR. BRIGGS stat e d  that h e  has f iv e  clients.

C HAIR R O K E B E R G  a s k e d  h o w  tha t  m a k e s  up the p u b l i c  interest.

MR. BRIG G S  r e s p o n d e d  t h a t  [his orga n i z a t i o n ]  believes b e h a v i o r  

the state exhi b i t s  is systemwide, at l e a s t  in the S o u t h e a s t  

r e g i o n .

C HAIR R O K E B E R G  a s k e d  Mr. B r i g g s  w h e t h e r  the courts have a c c e p t e d  

t heir c a s e  as a p u b l i c  i n t e r e s t  l i t i g a n t  case.

MR. B R I G G S  a n s w e r e d  t h a t  t h e y  are s t i l l  in a d m i n i s t r a t i v e  

p r o c e e d i n g s  and h a v e  p r e v a i l e d  in two of  them; therefore, the y

will not n e e d  court a c t i o n .  He n o t e d  t h a t  they h a d  m o v e d  to

h av e  the a d m i n i s t r a t i v e  p r o c e e d i n g s  j o i n e d  as one proceeding, 

b u t  the h e a r i n g  o f f i c e r  d e c l i n e d .

CHAIR R O K E B E R G  asked w h e t h e r  it is in Mr. B r i g g s ' s  b e s t  i n t e r e s t  

to try to group those c a s e s  t o g e t h e r  so t h e y  can q u a l i f y  for a 

public i n t e r e s t  l i t i g a n t  case.
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MR. BRIGGS a n s w e r e d  in the affirmative.

C H A I R  R O K E B E R G  s t a t e d  tha t  he thinks t h e  s y s t e m  is b e i n g  
corrupted.

N u m b e r  2117

MR. BRIGGS r e m a r k e d  t h a t  h e  would ha v e  to r e s p e c t f u l l y  d i s a g r e e  
w i t h  Chair R o k e b e r g  a b o u t  w h e t h e r  the s y s t e m  is b e i n g  abused. 
In his exp e r i e n c e ,  he said, there has n o t  b e e n  a lot of p u b l i c  
i n t e r e s t  l i t i g a t i o n  t h a t  has b e e n  b r o u g h t  f r i v o l o u s l y  or 

abusively. T h e  D a n s e r e a u  c a s e  invo l v e d  W e v  She a ' s  c h a l l e n g e  to 

t h e  elec t i o n  p r a c t i c e s  of  the c u r r e n t  a d m i n i s t r a t i o n .  The 
o r i g i n a l  r e q u e s t  of fees i n v o l v e d  a b o u t  $ 1 7 0 , 0 0 0  a n d  the trial 

c o u r t  a w arded a b o u t  $ 2 0 , 0 0 0  i n  fees. H e  s t a t e d  that p e r h a p s  it 

is a b usive if t h e  s u p r e m e  c o u r t  is saying, "You s h o u l d  not lo o k  

i n t o  the f a c t o r s  in d e c i d i n g  w hether to a w a r d  a t t o r n e y  fees." 

However, he d o e s n ' t  t h i n k  the case i t s e l f  was abusive; the i s s u e  

w a s  of f u n d a m e n t a l  i m p o r t a n c e  to society, w h i c h  is w h e t h e r  the 

c i t y  a d m i n i s t r a t i o n  p r o p e r l y  followed e l e c t i o n  l a w  w h e n  d e c i d i n g  

h o w  to a d m i n i s t e r  t h e  el e c t i o n .

C H A I R  P.OKEBERG a s k e d  w h a t  the result of that cas e  was and 
w h e t h e r  it h a d  a n  e f f e c t  on the state.

MR. BRI G G S  a n s w e r e d  t h a t  it is a l a r g e r  q u e s t i o n  t h a n  he  c o u l d  
answer.

C H A I R  R O K E B E R G  s t a t e d  t h a t  he figures it h a d  almost no [effect] 

o t h e r  than e m b a r r a s s i n g  t h e  governor.

N u m b e r  2178

R E P R E S E N T A T I V E  BERKOV7ITZ p o i n t e d  out th a t  there are four 

t h r e s h o l d  q u e s t i o n s  t n a t  n e e d  to be  a n s w e r e d  a f f i r m a t i v e l y  

b e f o r e  s o meone c a n  q u a l i f y  as a public i n t e r e s t  litigant. T h e s e  

are not eas y  t h r e s h o l d s  to cross. He a c k n o w l e d g e d  that the 

p u b l i c  i n t e r e s t  l i t i g a n t  serves a n o t h e r  func t i o n  b e s i d e s  

a d v o c a t i n g  for t h e  c l i e n t  a n d  p u r s u i n g  p u b l i c  policies. T here 

is a l s o  a c h e c k  a n d  b a l a n c e  on g o v e r n m e n t a l  power. He s t a t e d  

that it is the o n l y  w a y  he  can think of w h e r e b y  an i n d i v i d u a l  

can take on the w e i g h t  o f  government. "If w e  r e t r e a t  f r o m  that 

concept, w e ' r e  r e t r e a t i n g  f r o m  one of  the m o s t  f u n d a m e n t a l  
n o t i o n s  of h o w  a d e m o c r a c y  s h o u l d  work, " he  added.

R E P R E S E N T A T I V E  K O O K E S H  a s k e d  Mr. B r i g g s  h o w  long it will be 

a f t e r  this wi l l  p a s s e s  b e f o r e  he  w o u l d  b r i n g  a suit.

MR. B R I G G S  r e s p o n d e d  th a t  he is not s u r e  tha t  [the D i s a b i l i t y  

L a w  C e n t e r  of A l a s k a ]  w o u l d  ch a l l e n g e  the bill if i t  wer e  

passed. He s t a t e d  th a t  it d o e s n ' t  r a i s e  c o n s t i t u t i o n a l  

questions, e x c e p t  t h e  r i g h t  of access to the courts. The p e o p l e  

who w i l l  b e  a f f e c t e d  b y  th i s  bi l l  are g o i n g  to b e  "mom a n d  pop"

p e o p l e  who c a n ' t  a f f o r d  the risk of loss. He  e x p l a i n e d  that

this w o u l d  p u t  t h o s e  p e o p l e  "in the s a m e  p o t "  as all of the

p e o p l e  who are s u b j e c t  to R u l e  82. In m o s t  states, eac h  side

b e a r s  its a t t o r n e y  fees a n d  costs, w h e t h e r  th e y  win or lose; 

however, it is u n u s u a l  that, in A l a s k a  if  a p e r s o n  loses, he  or 

she p a y s  20 p e r c e n t  of  the de f e n s e ' s  fees. He a d d e d  tha t  he 

thin k s  the A l a s k a  S u p r e m e  Court w i s e l y  d e c i d e d  that p u b l i c  

i n t e r e s t  l i t i g a n t s  s h o u l d  not be s u b j e c t  to th a t  l o s i n g  p e n a l t y  

the w a y  the g e n e r a l  l i t i g a n t  p o p u l a t i o n  is.
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N u m b e r  2311

L A U R E E  HUGONIN, A l a s k a  N e t w o r k  on D o m e s t i c  V i o l e n c e  and Sexual
A s s a u l t ,  cam e  f orth in  o p p o s i t i o n  to SB  183. S h e  stated:

W e  have the u n f o r t u n a t e  c i r c u m s t a n c e  of b e i n g  a p u b l i c  
i n t e r e s t  l i t i g a n t .  In 1996, a fter the D o m e s t i c  
V i o l e n c e  A c t  passed, the c o u r t  was r e f u s i n g  to 
i m p l e m e n t  a l l  t h r e e  forms of p r o t e c t i v e  ord e r s  tha t  
t h e  l e g i s l a t u r e  had, in statute, allowed.

So, we d i d n ' t  l i t i g a t e  against t h e  e x e c u t i v e  b r a n c h  or 
t h e  l e g i s l a t i v e  branch; we a c t u a l l y  w e n t  to c o u r t  

a g a i n s t  the c o u r t  s y s t e m  and w a n t e d  a result to b e  

t h a t  t h e y  w o u l d  c o n f o r m  to the s t a t u t o r y  p r o v i s i o n s  

t h a t  a l l o w e d  a v i c t i m  of d o m e s t i c  v i o l e n c e  to be  able 

t o  get one t w o  or three p r o t e c t i v e  orders, the w a y  
t h a t  the l e g i s l a t u r e  h a d  set it out.

W e  p r e v a i l e d  i n  that case. We d i d  not get all of  our 

attor n e y s '  fees; we p r o b a b l y  g o t  a b o u t  75 or  80 

p e r c e n t .  ... S i n c e  we did prevail, we d i d n ' t  ha v e  to 

f a c e  t h e  i s s u e  of  - if we had l o s t  - h a v i n g  to p a y  the 

c o u r t  s y s t e m ' s  fees. I think t h a t ' s  an i m p o r t a n t  
c o n c e p t  in  t h e  p u b l i c  interest l i t i g a n t  venue. I t ’s 

n o t  as i f  we  w e r e  g o i n g  against someone, maybe, of an 

e q u a l  k i n d  of circumstance.

W e  were l i t i g a t i n g  against the c o u r t  system. ... T h e y  

h a v e  a l m o s t  u n l i m i t e d  resources a v a i l a b l e  to t h e m  a n d  

... [are] ab l e  to cont i n u e  that l i t i g ation, w h e r e a s  we 

d o n ' t  a c c e p t  a n y  state money. T h e  fe d e r a l  m o n e y  we  

get, o f  course, is  for projects; it's n o t  a v a i l a b l e  
f o r  any k i n d  of litigation.

... So w e  w e r e  f u n d r a i s i n g  for p r i v a t e  d o n a t i o n s  to be 

a b l e  t o  c a r r y  f o r w a r d  the l i t i gation. A n d  it was 

f o r t u n a t e  that I- h a d  h a d  e x p e r i e n c e  in the l e g i s l a t i v e  

p r o c e s s  ... s o l  c o u l d  do a l o t  of l e g w o r k  for the 

a t t o r n e y .  I c o u l d  get l e g i s l a t i v e  records, a n d  I k n e w  

h o w  to loo k  u p  and rese a r c h  s t a tutes. A n d  we  p u t  a 

l o t  of o u r  own e f f o r t  into the case.

W e  also d i d n ' t  ju s t  e n t e r  the c a s e  f r ivolously. ... W e  

a p p r o a c h e d  the c o u r t  forms c o m m i t t e e  in t r y i n g  to t a l k  

to t h e m  a bout h o w  to resolve t h e  situation. W e  

a p p r o a c h e d  the c o u r t  system's [administration] in 

t r y i n g  to r e s o l v e  the situation. W e  t r i e d  to get an

a t t o r n e y  g e n e r a l ' s  o p i n i o n  about t h e  stat u t e s  so tha t

the c o u r t  c o u l d  feel m o r e  c o m f o r t a b l e  in r e l y i n g  on 

t h a t  to r e s o l v e  t h e  situation. A l l  of the steps t h a t  

we h a d  t a k e n  w e r e  to no avail. T h e  c o u r t  s y s t e m  was 

f i r m  in its p o s ition, and they w e r e  not accurate, a n d  

th e y  d i d  hav e  to c h a n g e  to a l l o w  f o r  t h e s e  three forms 

of p r o t e c t i o n .

W e  e n t e r e d  the l a w s u i t  on beha l f  o f  a J a n e  Doe, w h o  

c u r r e n t l y  h a d  a thr e a t e n i n g  s i t u a t i o n  w i t h  the

p r o t e c t i v e  orders. A n d  then we  e n t e r e d  it  on  b e h a l f

of v i c t i m s  who h a d  come after t h a t  to b e  able to t a k e  

up this p r o t e c t i o n  that the l e g i s l a t u r e  had a f f o r d e d  

them. So, I t h i n k  w h e n  y o u  are d e t e r m i n i n g  w h e t h e r  or
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not to m o v e  forwo*.d wi t h  the legislation, it _s 
i m p o r t a n t  to k e e p  in m i n d  that it's not j u s t  the 

m i l l i o n - d o l l a r  e n v i r o n m e n t a l  cases that come forward 
that take a d v a n t a g e  ....

T A P E  01-79, S I D E  B 

N u m b e r  2465
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MS. H U G O N I N  c o n t i n u e d :

... [They are] n o t  a f t e r  money, b u t  they're g o i n g  to 
try and c l a r i f y  statutes, trying to u p h o l d  p u b l i c  

policy, t r y i n g  to b e  able to have the i n s t i t u t i o n  of 

g o v e r n m e n t  c o r r e c t  its misbehavior, and I t h i n k  that's 
an i m p o r t a n t  a v e n u e  to a l l o w  to continue.

So, w h i l e  I u n d e r s t a n d  that this b i l l  w o u l d  p r e c l u d e  - 

if for som e  r e a s o n  we  w o u l d  h a v e  to be in the p o s i t i o n  

of b e i n g  a p u b l i c  i n t e r e s t  l i t i g a n t  a gain - for us 

r e q u e s t i n g  a t t o r n e y s ’ fees, I t h i n k  it w o u l d  be v e r y  

d i f f i c u l t  for us  to go forward a g a i n s t  an  e n t i t y  wit h  

u n l i m i t e d  r e s o u r c e s  if w e  were g o i n g  to have to p a y  
t h e i r  c o s t s  in the end. ...

T h e r e  m i g h t  b e  s o m e  area for c o m p r o m i s e  if y o u ' r e  

l o o k i n g  at p r e v a i l i n g  issues. I can see some m e r i t  to

the fact that if I brought a c a s e  and I lost, 

m a y b e  I s h o u l d n ' t  g e t  all of the m o n e y  back, i f  it was 

s o m e t h i n g  tha t  I d i d n ' t  hav e  m u c h  of  a h o p e  of w i n n i n g  

in the f i r s t  p l a c e .  ... I think i t ' s  v e r y  i m p o r t a n t  

that t h a t ' s  d e l i b e r a t i v e l y  t h o u g h t  through, a n d  ... 

this i s n ' t  the b e s t  way to get to the p e o p l e  that 

y o u ' r e  r e a l l y  h a v i n g  a p r o b l e m  with.

R E P R E S E N T A T I V E  K O O K E S H  a s k e d  Ms. H u gonin to d e f i n e  the p e o p l e  

with w h o m  [the l e g i s l a t u r e ]  is having a prob l e m .

MS. H U G O N I N  r e s p o n d e d  th a t  she u n d e r s t o o d  las t  ye a r  from 
te s t i m o n y  that it w a s  the m a j o r  e n v i r o n m e n t a l  groups that were 

c o m i n g  f o r w a r d  tha t  m a d e  p e o p l e  feel th e y  w e r e  tak i n g  a d v antage 

of the p u b l i c  i n t e r e s t  l i t i g a n t ' s  status.

N u m b e r  2382

PPM LaBOLLE, P resident, A l a s k a  State C h a m b e r  of Commerce, came 

forth in s u p p o r t  of S B  183. She stated:

Some grou p s  r o u t i n e l y  challenge s t a t e  r e s o u r c e  

d e v e l o p m e n t  d e c i s i o n s  and our g r a n t e d  pub l i c  i n t e r e s t  

l i t i g a n t  s t a t u s  b y  the courts. A n d  t h e s e  g r o u p s  are 

o f t e n  s p e c i a l - i n t e r e s t  groups p o s i n g  as p u b l i c

i n t e r e s t  g r o u p s  a n d  public trusts. A n d  t heir 

c h a l l e n g e s  t y p i c a l l y  allege as m a n y  as 15 or 20 

s p e c i f i c  d e f i c i e n c i e s  in s t a t e ' s  a d m i n i s t r a t i v e  

finding. ... W h e n  t h e y ' r e  c h a l l e n g i n g  the r e s o u r c e  

d e v e l o p m e n t  d e c i s i o n s  a n d  they prevail, they g e n e r a l l y  

p r e v a i l  ... on o n e  o r  two issues; however, t h e y  are 

a w a r d e d  the a t t o r n e y s '  fees on all, as if  they h a d  w o n  

the w h o l e  case. T h a t  is one of the problems.

The o t h e r  p r o b l e m  is, w e ' r e  in a cas e  r i g h t  n o w  a n d  we 

wer e  u n a b l e  to a c h i e v e  ... p u b l i c  i n t e r e s t  l i t i g a n t  

status. W e  h a d  to raise money; I t h i n k  the m e t e r  is
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r u n n i n g  at ju s t  a t.—  in excess of $200,000 r i g h t  rib... 

T his is in  d e f e n s e  of t h e  tort r e f o r m  ... law t h a t  was 

p a s s e d  in '97. A n d  w e  feel t h a t  the ... u n f a i r  p a r t  
a bout t h o s e  w h o  are p u b l i c  inte r e s t  litigants [is] i f  
t he y  win, t h e y  w i n  i t  all, a n d  if they lose, t h e y  
still w i n  it  all. ... The d o n a t i o n s  tha t  w e ' v e  

c o l l e c t e d  for our c a s e  h a v e  be e n  $25 here, $50 there, 

and $ 1 0 0  s o m e p l a c e  else. ... It is just a v e r y  o n e­

sid e d  situa t i o n .  T h e  s tate c h a m b e r  was one o f  the 
l e a d i n g  g r o u p s  [that] f o u g h t  lo n g  and hard to a c h i e v e  
Rule 82, a n d  the e x c e p t i o n  is n o t  fair to t h o s e  of us 
w h o  h a v e  to a b i d e  b y  R u l e  82.
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C HAIR R O K E B E R G  r e m a r k e d  t h a t  he is a s t o u n d e d  t h a t  t h e  s t a t e

c h a m b e r  a l m o s t  has to go  to  the "bake sale" level to a c q u i r e
funding. He  s a i d  he t h o u g h t  b i g  b u s i n e s s  was the m o n o l i t h  of

this state in  t erms of  its deep p o c k e t s  and its a b i l i t y  to

g e n e r a t e  m o n e y  to i n f l u e n c e  the p u b l i c  process.

MS. L a BOLLE s a i d  th a t  is a m i s c o n c e p t i o n .

C H A I R  R O K E B E R G  a s k e d  Ms. L a B o l l e  w h e t h e r  the e n v i r o n m e n t a l  
c o m m u n i t y  h a s  g r e a t e r  a c c e s s  to f u n d i n g  than the b u s i n e s s  

c o m m u n i t y  do e s  in A l a s k a  f o r  p u b l i c  p o l i c y  formation.

MS. La B O L L E  a n s w e r e d  t h a t  t h a t  is t h e  perception; however, she 

w o u l d  have n o  w a y  of k n o w i n g  if there is p r o o f  to that.

N u m b e r  2215

R E P R E S E N T A T I V E  B E R K O W I T Z  a s k e d  Ms. L a B o l l e  why t h e i r  e f f o r t  to 

a c hieve p u b l i c  i n t e r e s t  l i t i g a n t  status was rejected.

MS. L a B O L L E  r e s p o n d e d  t h a t  s h e  d o e s n ' t  know.

R E P R E S E N T A T I V E  B E R K O W I T Z  a s k e d  w h e t h e r  th e y  tried to g e t  i n  as 

an amicus.

MS. L a B O L L E  r e s p o n d e d  that  

Commerce] is an amicus.

[the A l a s k a  State C h a m b e r  of

R E P R E S E N T A T I V E  B E R K O W I T Z  s t a t e d  that on the face of w h a t  it 

takes to be  a p u b l i c  i n t e r e s t  litigant, that d o e s n ' t  qualify. 

Only a p r i v a t e  p a r t y  can be e x p e c t e d  to b ring a suit. H e  s t a t e d  

that i f  the s t a t e  w e r e  a l r e a d y  involved, the p u b l i c  i n t e r e s t  

l i t i g a n t  w o u l d  be the p l a i n t i f f ,  not the defendant.

CHAIR R O K E B E R G  r e m a r k e d  tha t  it d o e s n ' t  se e m  fair; w i t h  

m i l l i o n - p l u s  cost, it c o u l d  b e  p u t  in the court budget.

t h e  $3

Numb e r  2144

R E P R E S E N T A T I V E  B E R K O W I T Z  n o t e d  that t h e s e  are a reas in w h i c h  

folks h a v e  won.

CHAIR R O K E B E R G  s t a t e d  t h a t  p e r h a p s  it w a s  only a p o r t i o n  o f  the 

c l a i m s .

R E P R E S E N T A T I V E  B E R K O W I T Z  s t a t e d  that p e r h a p s  the p a y m e n t  o n l y  

cost a p o r t i o n  of the cost.

R E P R E S E N T A T I V E  K O O K E S H  s t a t e d  that he d o e s n ' t  think t h o s e  s u i t s  

would h a v e  g o n e  a w a y  ev e n  if t h e r e  h a d n ' t  been this e x c e p t i o n  to
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t . u l e  8 2 .  H e  s a i d  h e  t h _  .k s  a  l o t  o f  t h o s e  p e o p l e  c o u l * .  u f f o r d
t o  b r i n g  t h o s e  c a s e s . '

N u m b e r  2 1 1 6

M S .  L a B O L L E  r e m a r k e d  t h a t  [ t h e  A l a s k a  S t a t e  C h a m b e r  o f  C o m m e r c e ]  
h a d  f o u n d  t h a t  s o m e  g r o u p s  m a k e  a  g o o d  l i v i n g  o n  t h e s e  p u b l i c
i n t e r e s t  l i t i g a n t  g r o u p s  b y  s u i n g  o n  a l l  s o r t s  o f  i s s u e s  w i t h i n
a  c a s e ,  k n o w i n g  t h e y  c a n ' t  p r e v a i l  o n  m u c h .  H o w e v e r ,  i f  t h e y  
p r e v a i l  o n  o n e  [ i s s u e ] ,  t h e y ' v e  g a i n e d  e n o u g h  m o n e y  t o  h a v e  s i x  
m o r e  c a s e s ,

R E P R E S E N T A T I V E  B E R K O W I T Z  a s k e d  w h o  t h e  g r o u p s  a r e  t h a t  a r e  
g e t t i n g  r i c h  o f f  o f  p u b l i c  i n t e r e s t  l i t i g a n t  s t a t u s .

M S .  L a B O L L E  a n s w e r e d  t h a t  t h e  p e r c e p t i o n  i s  t h a t  t h e y  a r e  m o s t l y
t h e  e n v i r o n m e n t a l  g r o u p s  w h o  a r e  o p p o s i n g  r e s o u r c e  d e v e l o p m e n t .

R E P R E S E N T A T I V E  B E R K O W I T Z  a s k e d  f o r  t h e  n a m e s  o f  t h e  g r o u p s .

C H A I R  R OK E BE R G a s k e d  M s .  L a B o l l e  w h e t h e r  t h e y  w o u l d  b e  T r u s t e e s  
f o r  A l a s k a ,  E a r t h  J u s t i c e ,  a n d  t h e  S i e r r a  C l u b .

M S .  L a B O L L E  r e s p o n d e d  t w a t  " a t  t h e  r i s k  o f  b e i n g  s u e d  f o r  
a l l e g i n g  a n y t h i n g  i n  t h i s  c o m m i t t e e ,  "  i t  i s  g e n e r a l l y  b e l i e v e d  
t h a t  t h o s e  a r e  t h e  s o r t s  o f  g r o u p s  t h a t  g a t h e r  f u n d i n g  t h r o u g h  
t h e  s u c c e s s  o f  t h e i r  l a w s u i t s .

R E P R E S E N T A T I V E  B E R K O W I T Z  s t a t e d  t h a t  h e  u n d e r s t a n d s  a b o u t  
p e r c e p t i o n s ,  b u t  h e  a l s o  u n d e r s t a n d s  o n e  o b j e c t i v e  i n  c o u r t  i s  
t o  a r r i v e  a t  s o m e  f o r m  o f  t r u t h .  I f  t h e  p e r c e p t i o n  i s  
i n c o r r e c t ,  h e  t h i n k s  o n e  w a y  t o  c o r r e c t  r e a l i t y  i s  b y  p u t t i n g  
r e a l  g r o u p s  o u t  t h e r e  t h a t  a r e  a c t u a l l y  b e n e f i t i n g .

N u m b e r  2 0 0 8

R E P R E S E N T A T I V E  K O O KE SH  a s k e d ,  w h e n  b a l a n c i n g  w h a t ' s  i n  t h e  b e s t  
i n t e r e s t  o f  t h e  p u b l i c ,  w h e t h e f  i t  i s  i n  [ t h e  s t a t e ' s ]  b e s t  
i n t e r e s t  t o  g e t  r i d  o f  s o m e  o f  t h e s e  c o n s e r v a t i o n  g r o u p s  a t  t h e  
e x p e n s e  o f  t h e  m o m  a n d  p o p s .

M S .  L a B O L L E  r e s p o n d e d  t h a t  i t  i s  a  d i f f i c u l t  s i t u a t i o n ;  h o w e v e r ,  
i f  t h e  c o m m i t m e n t  t o  a  p r i n c i p l e  i s  t h e r e ,  t h e n  e v e r y o n e  s h o u l d  
b e  w i l l i n g  t o  " p o n y  u p "  t h e  c o s t  o f  t h e  l i t i g a t i o n .  I t  w i l l
p r o v i d e  m o r e  b a s i s  i f  [ a  g r o u p ]  s h o w s  t h a t  i t  h a s  g a t h e r e d  
s u p p o r t  t o  e v e n  b r i n g  t h e  l i t i g a t i o n .

R E P R E S E N T A T I V E  K O O KE S H  a s k e d  w h a t  w o u l d  h a p p e n  t o  a n  i n d i v i d u a l  
w h o  s e e s  t h a t  h e  o r  s h e  m a y  o w e  s o m e b o d y  m o n e y  d o w n  t h e  l i n e .

M S .  L a B O L L E  n o t e d  t h a t  c o u r t  p o l i c y  e s t a b l i s h e s  p u b l i c  i n t e r e s t  

l i t i g a n t  s t a t u s .  W h a t  i s  b e i n g  s o u g h t  t h r o u g h  l e g i s l a t i o n  s u c h  
a s  t h i s  i s  l e g i s l a t i v e  i n t e n t ,  a s  w e l l  a s  h a v i n g  t h e  e l e c t e d  
r e p r e s e n t a t i v e s  m a k i n g  t h e  d e c i s i o n s  a s  t o  w h a t  t h e  p u b l i c  
p o l i c y  i s . I

C H A I R  R OK EB E RG  a s k e d ,  i f  t h i s  i s  c o u r t  p o l i c y ,  w h e t h e r  t h e  
c o u r t s  s h o u l d  p a y ,  o r  w h e t h e r  t h e  m e m b e r s  o f  t h e  b a r  s h o u l d  g o  
p r o  b o n o  s o  t h a t  t h e r e  w o u l d n ' t  b e  a  d i s c u s s i o n  o f  l e g a l  f e e s .

N u m b e r  1 8 1 1

J U D Y  E R I C K S O N ,  O w n e r ,  C a p i t a l  I n f o r m a t i o n  G r o u p ,  c a m e  f o r t h  t o
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s h a r e  a  p e r s o n a l  s t o r y .  S h e  s t a t e d  t h a t  s h e  a n d  h e r  . . a s b a n d  
b r o u g h t  a  s u i t  a g a i n s t  t h e  s t a t e  f o r  f a i l u r e  t o  d i s c l o s e  r e c o r d s  
t h a t  h a d  b e e n  p u b l i c  f o r  y e a r s .  S h e  s a i d  t h e y  w e r e  g r a n t e d  
p u b l i c  i n t e r e s t  l i t i g a n t  s t a t u s  a n d  p r e v a i l e d  o n  m o s t  o f  t h e i r  
[ c l a i m s ] . T h e i r  a t t o r n e y s  g o t  m i n i m a l  f e e s ;  t h e y  n e g o t i a t e d  

w i t h  t h e  s t a t e  o v e r  t h e  f e e s .  )

M S .  E R I C K S O N  r e m a r k e d  t h a t  h e r  c o n c e r n  i s  t h a t  t h e y  c o u l d  n e v e r  
h a v e  b r o u g h t  a  s u i t  a g a i n s t  t h e  s t a t e  i f  t h e y  h a d  t h o u g h t  t h e y  
w o u l d  h a v e  h a d  t o  p a y .  T h e  s t a t e  c o u l d  d r a g  i t  o u t  f o r  y e a r s .  
S h e  p o i n t e d  o u t  t h a t  i t  i s  t h e  " s m a l l  g u y "  [ w h o  i s  a f f e c t e d ] .

C H A I R  R O K E B E R G  a s k e d  M s .  E r i c k s o n  w h e t h e r  s h e  u n d e r s t a n d s  t h e
f r u s t r a t i o n  e x h i b i t e d  b y  m a n y  o f  t h e  m e m b e r s  o v e r  t h i s .  I n  
a d d i t i o n ,  h e  a s k e d  w h e t h e r  t h e r e  i s  a b u s e  o f  t h i s .

M S .  E R I C K S O N  r e s p o n d e d  t h a t  s h e  c a n  s e e  t h e i r  f r u s t r a t i o n  w h e n  
[ t h e  l e g i s l a t u r e ]  p r o m o t e s  r e s o u r c e  d e v e l o p m e n t  a n d  s o m e o n e  

t r i e s  t o  s t o p  i t .  S h e  s a i d  s h e  t h i n k s  i n  m o s t  c a s e s  p e o p l e
b r i n g  [ s u i t s ]  b e c a u s e  t h e y  t r u l y  b e l i e v e  t h e y ' r e  r i g h t .  S h e
s t a t e d :

Y o u ' r e  t h r o w i n g  o u t  t h e  b a b y  w i t h  t h e  b a t h  w a t e r .  
Y o u ' r e  s a y i n g ,  . . .  " O K ,  w e ' r e  g o i n g  t o  g e t  r i d  o f  t h e
w h o l e . "  A n d  t h e n  w h a t  h a p p e n s  t o  t h e  D a l e  B o n d u r a n t s
a n d  t h e  J u d y  E r i c k s o n s  . . .  w h o  a r e  f i g h t i n g  f o r  
s o m e t h i n g ?  . . .  P a m  [ L a B o l l e ]  s a i d  t h a t  w e  s h o u l d  . . .
g e t  a  g r o u p  g o i n g .  . . .  I ' m  a  s o l e  p r o p r i e t o r  . . .  a n d  I  
d o n ' t  h a v e  a  l o t  o f  t i m e  t o  g o  s o l i c i t i n g  t o  g e t  
c o n t r i b u t i o n s  s o  t h a t  I  c a n  s u e  t h e  s t a t e .

N u m b e r  1 6 4 9

R E P R E S E N T A T I V E  C O G H I L L  s t a t e d  t h a t  i f  a  w e l l - f u n d e d  g r o u p  h a d  
c o m e  [ t o  M s .  E r i c k s o n ]  a t  t h e  t i m e  w h e n  s h e  w a s  i n t e r e s t e d  i n  
p u r s u i n g  h e r  i n t e r e s t ,  i t  w o u l d  h a v e  g i v e n  h e r  a  l o t  o f
p u b l i c i t y .  H e  s a i d  h e  t h i n k s  t h a t  i s  w h a t  [ t h e  l e g i s l a t u r e ]  i s  
s t r u g g l i n g  a b o u t  - •  h o w  t o  f i l t e r .  I f  t h e r e  w e r e  p e o p l e  i n
A l a s k a  w h o  o p p o s e  g e t t i n g  i n f o r m a t i o n ,  t h e y  w o u l d  o n l y  h a v e  t h e
v o i c e  o f  t h e  s y s t e m .  H e  a s k e d  M s .  E r i c k s o n  w h e t h e r  s h e  s e e s
t h a t  a s  a n  u n f a i r n e s s .

M S .  E R I C K S O N  r e s p o n d e d  t h a t  s h e  b r o u g h t  h e r  c a s e  n o t  k n o w i n g  s h e  
h a d  p u b l i c  i n t e r e s t  l i t i g a n t  s t a t u s .  S h e  s a i d  s h e  f i r s t  s u e d  
a g a i n s t  t h e  H i c k e l  A d m i n i s t r a t i o n ,  w h i c h  o p p o s e d  t h e  s t a t u s .  
W h e n  t h e  K n o w l e s  A d m i n i s t r a t i o n  c a m e  i n ,  t h e y  c o n t i n u e d  t h e  
c a s e ,  b u t  t h e y  b a c k e d  d o w n  o n  t h e  o p p o s i t i o n .  . M o s t  p e o p l e  b r i n g  
t h e s e  c a s e s  n o t  k n o w i n g  i f  t h e y  a r e  g o i n g  t o  g e t  t h e  s t a t u s  o r  
n o t .  S h e  a d d e d  t h a t  i f  s h e  h a d  b e e n  d e n i e d  t h e  s t a t u s ,  s h e  
w o u l d  h a v e  h a d  t o  r e c o n s i d e r  t h e  c o s t .

C H A I R  R O K E B E R G  s t a t e d  t h a t  h e  t h i n k s  t h e  c o m m i t t e e ' s  i n t e r e s t  i s  
i n  t h e  l e g a l  f a c t o r s .

R E P R E S E N T A T I V E  B E R K O W I T Z  a s k e d  w h i c h  [ f a c t o r ] .  H e  s a i d  h e  k e e p s
h e a r i n g  a b o u t  t h i s  g r e a t  l e g a l  f a c t o r .

R E P R E S E N T A T I V E  C O G H I L L  r e s p o n d e d  t h a t  t h e y  h a v e  t a l k e d  a b o u t  
e n v i r o n m e n t a l  c o m m u n i t i e s .

R E P R E S E N T A T I V E  B E R K O W I T Z  s t r e s s e d  t h a t  h e  h a s  t o  h e a r  n a m e s ,  
b e c a u s e  t h e  e n v i r o n m e n t a l  c o m m u n i t y  i s  " t h i s  b i g  n e b u l o u s  
t h i n g . "  H e  a s k e d  w h i c h  e n v i r o n m e n t a l  l a w  f i r m s  a r e  d o i n g  t h i s .
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CHAIR ROKEBERG o f f e r e d  T r u s t e e s  f o r  A l a s k a .

R E P R E S E N T A T I V E  B E R K O W I T Z  a g r e e d  t h a t  t h a t  i s  a n  A l a s k a n - b a s e d  
o r g a n i z a t i o n .

C H A I R  R O K E B E R G  o f f e r e d  E a r t h  J u s t i c e .

R E P R E S E N T A T I V E  B E R K O W I T Z  i n d i c a t e d  t h a t  E a r t h  J u s t i c e  i s  n o t  a n  
A l a s k a n - b a s e d  o r g a n i z a t i o n .  T h e r e f o r e ,  h ' .  s a i d ,  t h e r e  i s  o n e  
c a s e  t h a t  [ t h e  e n v i r o n m e n t a l ]  c o m m u n i t y  h a s  h a d .  H e  s a i d  h e  
h a r d l y  s e e s  e v i d e n c e  o f  r a m p a n t  A l a s k a n  e n v i r o n m e n t a l  
[ l a w s u i t s ] .

N u m b e r  1 5 3 6

R E P R E S E N T A T I V E  C O G H I L L  r e m a r k e d : t
I  t h i n k  t h a t  i f  y o u  l o o k  d o w n  t h r o u g h  t h i s  l i s t  . . .  u p  
t h r o u g h  1 9 9 3 ,  . . .  t h e  c a s e  c o u l d  b e  m a d e .  . . .  A n d  I
a g r e e  w i t h  . . .  M s .  E r i c k s o n  -  i t ' s  a  t o o l  t h a t ' s  b e i n g  
u s e d ,  a n d  s o m e t i m e s  i t ' s  n o t  b e i n g  u s e d  t h e  w a y  I  
p e r s o n a l l y  w o u l d  t h e  p u b l i c  p o l i c y .  L o o k i n g  f o r  t h e  
c o u r t  t o  u s e  R u l e  8 2  i s  a  w a y  t h a t  t h e y  c o u l d  u s e  s o m e  
d i s c r e t i o n a r y  p o w e r s .

R E P R E S E N T A T I V E  OGAN s t a t e d  t h a t  h e  s u p p o r t s  t h e  c o n c e p t  o f  w h a t  
t h e  b i l l  i s  t r y i n g  t o  d o ,  b u t  d o e s n ' t  w a n t  t o  e l i m i n a t e  t h e  
S c o t t  O g a n s ,  J u d y  E r i c k s o n s ,  a n d  D a l e  B o n d u r a n t s ,  t h e  " l i t t l e  
p e o p l e "  t h a t  t h i s  w a s  d e s i g n e d  f o r ,  t o  b e  a b l e  t o  s u e  a n d  g e t  
s o m e  c o v e r a g e .  H e  s a i d  h e  w o u l d  l i k e  t o  w o r k  o n  t h i s  a  l i t t l e  
m o r e .  H e  a d d e d  t h a t  h e  d o e s n ' t  t h i n k  t h e r e  a r e  e n o u g h  v o t e s  t o  
a m e n d  t h e  c o u r t  r u l e s  t h e  w a y  t h e  b i l l  i s  w r i t t e n .

N u m b e r  1 3 9 0

MR.  CHURCH r e s p o n d e d  t h a t  h e  b e l i e v e s  S e n a t o r  D o n l e y  w o u l d  b e  
w a l l i n g  t o  w o r k  o n  t h e  p o i n t s  t h a t  w e r e  r a i s e d .  H e  s a i d  h e  
t h i n k s  p a r t  o f  i t  i s  a d d r e s s e d  w i t h i n  s u b s e c t i o n  ( b ) ( 3 ) ,  
s u b p a r a g r a p h  ( K )  o f  R u l e  8 2 .  I t  s a y s  t h a t  t h e  c o u r t  c a n ,  i n  
a w a r d i n g  a t t o r n e y  f e e s ,  c o n s i d e r  o t h e r  e q u i t a b l e  f a c t o r s  d e e m e d  
r e l a t i v e  t o  t h e  c o u r t .

MR.  CHURCH s a i d  h e  t h i n k s  t h e r e  i s  a  l o t  o f  l a t i t u d e  g i v e n  t o  
t h e  c o u r t  t o  l o o k  a t  s i t u a t i o n s  i n  w h i c h  a n  i n d i v i d u a l  v e r s u s  a  
l a r g e  c o r p o r a t i o n  i s  b r i n g i n g  a  p u b l i c  i n t e r e s t  l i t i g a n t  c a s e .  
A l m o s t  e x c l u s i v e l y ,  h e  p o i n t e d  o u t ,  t h e  t e s t i m o n y  h a s  b e e n  t h a t  
t h i s  w i l l  t a k e  a w a y  p u b l i c  i n t e r e s t  l i t i g a n t  c a s e s .  H e  s a i d  h e  
w o n d e r s  i f  t h a t  m e a n s  p e o p l e  d o n ' t  t r u s t  t h e  c o u r t s  t o  m a k e  
r e a s o n a b l e  d e c i s i o n s  i n  e v a l u a t i n g  t h e s e  c a s e s .

M R . CHURCH c l a r i f i e d  t h a t  t h e  l a w  e s t a b l i s h e s  t h a t  R u l e  8 2  
a p p l i e s  t o  a l l  c a s e s ,  r e g a r d l e s s  o f  w h e t h e r  i t  i s  a  p u b l i c  
i n t e r e s t  l i t i g a n t  o r  a  v i c t i m  o f  a  h o r r e n d o u s  c r i m e  t r y i n g  t o  
b r i n g  a  c i v i l  s u i t  a g a i n s t  a  p e r p e t r a t o r .  T h i s  o n l y  g i v e s  t h e  
c o u r t s  a  b a s e l i n e  t o  l o o k  a t  a n  a t t o r n e y  f e e  a w a r d ,  a n d  i t  i n  n o  
w a y  p r e v e n t s  t h e  c o u r t  f r o m  d o i n g  w h a t  i t  h a s  d o n e  i n  t h e  p a s t :  
a w a r d  f u l l  a t t o r n e y  f e e s .

MR.  CHURCH o f f e r e d  s o m e  h i s t o r y .  W h e n  [ P I L D ]  w a s  e s t a b l i s h e d  i n  
1 9 7 4 ,  t h e  c o u r t  s a i d  t h e  e x c e p t i o n  t o  R u l e  8 2  w a s  d e s i g n e d  t o  
e n c o u r a g e  p l a i n t i f f s  t o  b r i n g  i s s u e s  o f  p u b l i c  i n t e r e s t  b e f o r e  
t h e  c o u r t s .  T h e r e  w a s  n o  d i f f e r e n t i a t i o n  b e t w e e n  i n d i v i d u a l s
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l i k e  [ M s .  E r i c k s o n ]  a n c .  . n y  l a r g e  o r g a n i z a t i o n .  L a t e r ,  i n  t h e  
A n c h o r a g e  v .  M c C a b e  o p i n i o n  i n  1 9 7 7 ,  C h i e f  J u s t i c e  B o o c h e v e r  
s u b m i t t e d  a n  o p i n i o n  i n  o p p o s i t i o n .  H i s  c o m m e n t s  w e r e :

T h e  o p i n i o n  [ r e g a r d i n g  t h e  G i l b e r t  v .  S t a t e  o n  t h e  
e n c o u r a g e m e n t  i s s u e ]  s e e m s  t o  t a k e  t h e  p o s i t i o n  t h a t  
s u c h  l i t i g a t i o n  s h o u l d  b e  a c t i v e l y  e n c o u r a g e d .  I n  m y  
v i e w ,  o u r  f u n c t i o n  i s  n o t  t o  e n c o u r a g e  l i t i g a t i o n  o f  
a n y  s o r t .

O n  t h e  o t h e r  b a n d  I  b e l i e v e  t h a t  w e  s h o u l d  s t r i v e  t o  
p r e v e n t  o u r  c o u r t s  f r o m  b e c o m i n g  i n a c c e s s i b l e  a s  a  

p r a c t i c a l  m a t t e r  t o  t h o s e  w h o  s e e k  t o  v i n d i c a t e  r i g h t s  
s h a r e d  b y  t h e  p u b l i c .

M R .  CHURCH e x p l a i n e d  t h a t  t h e  c h i e f  j u s t i c e  a t  t h a t  t i m e  w a s  
. l o o k i n g  f o r  a  b a l a n c e  i n  t h e  c a s e s .  A t  t h e  s a m e  t i m e ,  a  
p l a i n t i f f  s h o u l d n ’ t  b e  e n c o u r a g e d  t o  b r i n g  a  c a s e  b e c a u s e  o f  a n y  
p e r c e i v e d  a w a r d .  C e r t a i n l y ,  h e  s a i d ,  i n  t h i s  c a s e s  t h e  o n l y  
m o n e t a r y  a w a r d  i s  t o  t h e  a t t o r n e y s .

N u m b e r  1 1 5 1

M R . CHURCH s t a t e d  t h a t  t h i s  w o u l d  s t i l l  a l l o w  t h e  c o u r t s  t o  
d i s r e g a r d  a p p o r t i o n m e n t  a s  i n  t h e  D a n s e r e a u  c a s e .  I n  t h a t  c a s e ,  
t h e y  w e r e  p u b l i c  i n t e r e s t  l i t i g a n t s  w h o  o n l y  p r e v a i l e d  o n  o n e  o f  
t h r e e  i s s u e s .  T h e  l o w e r  c o u r t  a p p o r t i o n e d  t h e  a t t o r n e y  f e e s ,  
b u t  t h e  s u p r e m e  c o u r t ,  o n  a n  a p p e a l ,  a w a r d e d  f u l l  a t t o r n e y  f e e s  
a n d  s a i d  t h e  l o w e r  c o u r t  d i d  n o t  h a v e  t h e  r i g h t  t o  a p p o r t i o n  
f e e s .

C H A I R  R O K E B E R G  a s k e d  M r .  C h u r c h  w h e t h e r  h e  h a d  l o o k e d  a t  t h e  
f e d e r a l  E q u a l  A c c e s s  t o  J u s t i c e  A c t .

MR.  CHURCH a n s w e r e d  t h a t  h e  h a d n ' t .  T h e  o n l y  t h i n g  h e ' d  
r e s e a r c h e d  w a s  w h a t  g o e s  o n  i n  o t h e r  s t a t e s .  E s s e n t i a l l y ,  t h e  
o t h e r  4 9  s t a t e s  d o n ' t  m a k e  a  d i f f e r e n t i a t i o n  a s  t o  p u b l i c  
i n t e r e s t  l i t i g a n t s .  T h e y  a w a r d  a t t o r n e y  f e e s  b a s e d  o n  a  s e t  
p e r c e n t a g e  o r  a  s e t  d o l l a r  v a l u e  p e r  h o u r .

C H A I R  R O K E B E R G  a s k e d  w h e t h e r  [ o t h e r  s t a t e s ]  r e c o g n i z e  [ P I L D ] .

MR.  CHURCH r e s p o n d e d  t h a t  t h e y  d o n ’ t  s p e c i f i c a l l y .  F o r  e x a m p l e ,  
c a s e s  t h a t  h e  r e v i e w e d  o n  t h e  W e s t  C o a s t  d o  n o t .

R E P R E S E N T A T I V E  B E R K O W I T Z  c l a r i f i e d  t h a t  t h e  a n t e c e d e n t s  o f  
p u b l i c  i n t e r e s t  l i t i g a n t s  i s  k n o w n  i n  c o m m o n  l a w  a s  q u i  t a n  
s u i t s .  I n  o t h e r  s t a t e s ,  t h e y  a r e  a l s o  k n o w n  a s  p r i v a t e  a t t o r n e y  
g e n e r a l  s u i t s .  T h i s  i s  n o t  a  u n i q u e l y  A l a s k a n  f e a t u r e .

N u m b e r  0 9 9 1

R E P R E S E N T A T I V E  OGAN s t a t e d  t h a t  h e  h a d  t a l k e d  w i t h  G e r a l d  
L u c k h a u p t  [ d r a f t i n g  a t t o r n e y  o f  L e g i s l a t i v e  L e g a l  a n d  R e s e a r c h  
S e r v i c e s ] , w h o  s a i d ,  " A l a s k a  i s  t h e  o n l y  s t a t e  w h e n  y o u  l o s e ,  
y o u  p a y  a t t o r n e y s ’ f e e s . "  H e  a s k e d  M r .  C h u r c h  w h e t h e r  t h a t  i s  
c o r r e c t .

MR.  CHURCH a n s w e r e d  t h a t  h e  h a s  a l s o  h e a r d  t h a t  s t a t e m e n t .

R E P R E S E N T A T I V E  OGAN r e m a r k e d  t h a t  p e o p l e  w h o  a r e  i n t e r e s t e d  i n  
s u i n g  a r e  a f r a i d  b e c a u s e  o f  t h a t ,  w h i c h  i s  a l r e a d y  a  
d i s i n c e n t i v e  t o  l i t i g a t e .  T h i s  p u b l i c  i n t e r e s t  l a w  b a s i c a l l y

/nttp://www.legis.state.ak.us/b''.. . ,. - • Page 15 of 16

http://www.legis.state.ak.us/b''


http://www.legis.state.ak.usyV .
e x e m p t s  t h e m  f r o m  t h a t  v i s i o n .

MR. CHURCH s t a t e d  t h a t  when  t h e  s t a t e  l o s e s  o r  w i n s  a  p u b l i c  
i n t e r e s t  l i t i g a n t  c a s e ,  i t  p a y s  t h e  a t t o r n e y  f e e s .

C H A I R  R O K E B E R G  s t a t e d  t h a t  ' i n  t h e  b i l l  p a c k e t  t h e r e  i s  a  l i s t  o f  
a t  l e a s t  7 0  p u b l i c  i n t e r e s t  l i t i g a n t  . c a s e s .  H e  a s k e d  M r .  C h u r c h  
w h e t h e r  h i s  o f f i c e  b r o k e  t h o s e  r ' . o w n t o  s e e  w h o  t h e y  w e r e  b y  
p a r t i e s ,  a n d  w h a t  t y p e  o f  r e p r e s e n t a t i o n  t h e y  h a d .

M R .  CHURCH r e s p o n d e d  t h a t  h e  h a s  t h e  i n f o r m a t i o n  t h a t  t h e  l i s t
w a s  b a s e d  o n ,  w h i c h  p r o v i d e s  t h e  c a s e  n a m e  a n d  a  d e s c r i p t i o n  o f
t h e  c a s e ;  h o w e v e r ,  i t  d o e s  n o t  g i v e  w h o  t h e  r e p r e s e n t i n g  
a t t o r n e y  w a s .

N u m b e r  0 8 6 0

R E P R E S E N T A T I V E  B E R K O W I T Z  p o i n t e d  o u t  t h a t  . t h e r e  w e r e  7 0  c a s e s  i n  
t h e  p a s t  t e n  y e a r s ;  t h e  h i g h  y e a r  w a s  1 9 9 5 ,  w i t h  t w e n t y  [ c a s e s ] ,
a n d  t h e  l o w  y e a r  w a s  l a s t  y e a r ,  w i t h  t h r e e .  H e  s a i d  i t  h a r d l y
s e e m s  a  r a m p a n t  p r o b l e m .

C H A I R  R O K E B E R G  r e s p o n d e d  t h a t  t h e  c o m m i t t e e  t a k e s  u p  a  l o t  o f  
i s s u e s  t h a t  o n l y  a f f e c t  a  s m a l l  n u m b e r  o f  p e o p l e .  T h e y  t r y  t o  
a v o i d  t h e  c o n s t i t u t i o n a l  c o n s t r a i n t s  a b o u t  s p e c i a l - i n t e r e s t  
l e g i s l a t i o n ,  b u t  m a n y  t i m e s  t r y  t o  " c u r e  t h e  e v i l s "  t h a t  m a y  
b e f a l l  a  s m a l l  n u m b e r  o f  p e o p l e .

R E P R E S E N T A T I V E  B E R K O W I T Z  r e m a r k e d  t h a t  h e  i s  t r y i n g  t o  p r e v e n t  
t h e  c o m m i t t e e  f r o m  c r e a t i n g  a  h u g e  i n j u s t i c e .  H e  s a i d ,  " L e t ' s  
m o v e  t h e  b i l l  a n d  k i l l  i t . "

C H A I R  R O K E B E R G  s t a t e d  t h a t  h e  w o u l d  1 c o  f 4 > - s t  s e  - w h a t
r e s e a r c h  h a s  b e e n  d o n e ,  a n d  t h a t  R e p  . e s e n t a t i v e  O g a n  h a s  a l r e a d y  

a g r e e d  t o  w o r k  o n  t h e  b i l l .

R E P R E S E N T A T I V E  B E R K O W I T Z  a n d  C H A I R  R O K E B E R G  s p o k e
s i m u l t a n e o u s l y :  R e p r e s e n t a t i v e  B e r k o w i t z  m o v e d  t o  r e p o r t  S B  1 8 3
o u t  o f  c o m m i t t e e ,  w h i l e  C h a i r  R o k e b e r g  a n n o u n c e d  t h a t  h e  w o u l d  
r e c e s s  t h e  m e e t i n g .  [ N o  a c t i o n  . w a s  t a k e n  o n  t h e  m o t i o n .  S B  1 8 3  

w a s  h e l d  o v e r . ]

rt\W\W.WA%VAWWAVMI«VlW W W .W W W m W .W W W lW .VA\W '.e w w w w w 'W 'w .m v .’.V M W .ew ew w w w w w w w .w w vw w w .1

TO R E PO R T  PR O B LEM S W ITH BA SIS IN Q UIRY

1.IVF. K TO O  STR EA M S

R eturn to B asis M ain  M enu (22 L eg isla tu re)

http://www.legis.state.ak.usyV
http://WWW.WWWmW.WWWlW.VA/W


INFORMAL OPINIONS 

OF THE ATTORNEY GENERAL 

19 92  Vol.I!

D E P A R T M E N T  O F  L A W  
S T A T E  O F  A L A S K A



M E M O R A N D U M

Hon. C ar l L. R o s ie r
C om m issioner
D e p 't  o f  F ish  and Game

FROM: . / a /Jack  G r i f f in /
A s s i s t a n t  A tto r n e y  G en era l 
N a tu r a l R eso u rces  S e c t io n

DATE: 

FILE NO.: 

TEL. NO.: 

SUBJECT:

S t a t e  o f  A l a s k a
Department of Law

O ctober 23 , 1992

6 6 3 -9 3 -0 0 8 8

465-3600

A p p l i c a b i l i t y  o f  th e  
A m ericans w ith  D i s a b i l ­
i t i e s  A ct t o  r e g u la t io n s  
o f  th e  Boards o f  F ish  
and Game

You have a sk ed  s e v e r a l  q u e s t io n s  abou t what th e  J o in t  
B oards o f  F is h e r ie s  and Game and th e  Departm ent o f  F ish  and Game 
can do t o  e n su r e  t h a t  h u n tin g  and f i s h i n g  r e g u la t io n s  in  A lask a  
com ply w ith  th e  A m ericans w ith  D i s a b i l i t i e s  A ct (ADA). T h is  
memorandum w i l l  e x p lo r e  th e  g e n e r a l req u irem en ts  o f  th e  ADA, 
a d d r e ss  w heth er th e  board s may d e le g a te  t o  th e  com m ission er  th e  
a u t h o r i t y  t o  accommodate p erso n s w ith  d i s a b i l i t i e s  ( th e y  c a n ) , and 
s u g g e s t  p r o c ed u r es  t h a t  th e  boards may adopt t o  e n a b le  h u n ters  and 
f i s h e r s  w ith  d i s a b i l i t i e s  to  r e q u e s t  r e a so n a b le  m o d if ic a t io n s  t o  
p o l i c i e s  th e y  f e e l  a r e  d is c r im in a t o r y .1

I .  GENERAL REQUIREMENTS OF TITLE I I  OF THE AMERICAN8 WITH 
DISABILITIES ACT AND THE IMPLEMENTING REGULATIONS

C on gress e n a c te d  th e  Am ericans w ith  D i s a b i l i t i e s  A ct  
(ADA), 42 U .S .C .A . § 12101 e t  s e q . (Supp. 1 9 9 2 ), b eca u se  among 
o th e r  t h in g s  " d is c r im in a t io n  a g a in s t  in d iv id u a ls  w ith  d i s a b i l i t i e s  
c o n t in u e [ s ]  t o  be a s e r io u s  and p e r v a s iv e  s o c i a l  problem ; . . . 
in d iv id u a l s  w ith  d i s a b i l i t i e s  c o n t in u a l ly  en co u n ter  v a r io u s  form s 
o f  d i s c r im in a t io n ,  in c lu d in g  o u tr ig h t  i n t e n t io n a l  e x c lu s io n  . . . 
[and the]- f a i l u r e  to  make m o d if ic a t io n s  to  e x i s t i n g  f a c i l i t i e s  and 
p r a c t i c e s  . . . ; [and] th e  c o n t in u in g  e x is t e n c e  o f  u n fa ir  and
u n n e c e ss a r y  d is c r im in a t io n  and p r e ju d ic e  d e n ie s  p e o p le  w ith  
d i s a b i l i t i e s  th e  o p p o r tu n ity  . . .  t o  pu rsue th o se  o p p o r tu n it ie s  
f o r  w h ich  our f r e e  s o c i e t y  i s  j u s t i f i a b l y  famous . . . ." 42
U .S .C .A . § 1 2 1 0 1 (2 ) ,  ( 5 ) ,  and (9 ) . To en su re  i t s  p r o v is io n s  a re

1 T h is  memorandum d o es  not t r y  t o  a d d ress  th e  f u l l  im pact o f  th e  
aDA upon th e  b oard s and th e  departm ent. For exam p le, th e  p o t e n t i a l  
need  f o r  w h e e lc h a ir  a c c e s s  t o  board m ee tin g s  or s ig n  lan gu age  
in t e r p r e t e r s  f o r  in fo r m a tio n a l programs o f  th e  departm ent i s  n o t  
a d d r e s s e d . The sc o p e  o f  t h i s  memorandum i s  l im ite d  to  th e  
p o t e n t i a l  im pact o f  t h e  ADA upon h u n tin g  and f i s h in g  r e g u la t io n s  in  
A la sk a , and th e  p r o c ed u r es  th e  boards and departm ent may adopt t o  
in s u r e  t h a t  t h o s e  r e g u la t io n s  do n o t  d is c r im in a t e  a g a in s t  th e  
d i s a b le d .
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H o n .  C a r l  L .  R o s i e r ,  C o m m i s s i o n e r  O c t o b e r  2 3 ,  1 9 9 2

D e p a r t m e n t  o f  F i s h  a n d  G a m e  P a g e  2

O u r  F i l e :  6 6 3 - 9 3 - 0 0 8 8

com p lied  w ith , th e  Act p r o v id e s  p e r so n s  who have s u f f e r e d  
d is c r im in a t io n  b e c a u se  o f  t h e i r  d i s a b i l i t i e s  th e  same r e m e d ie s ,  
p r o c e d u r e s , and r ig h t s  th a t  a re  a v a i la b le  under th e  C i v i l  R ig h ts  
la w s . S e e  42 U .S .C .A . § 12132. As w ith  t h o s e  la w s , th e  D epartm ent 
o f  J u s t i c e  h as broad en forcem en t a u t h o r i t y .

T i t l e  I I  o f  th e  ADA, 42 U .S .C .A . § 12131 e t  s e g .  (Supp. 
1 9 9 2 ) , p r o h ib i t s  p u b lic  e n t i t i e s  from d is c r im in a t in g  a g a in s t  
in d iv id u a ls  w ith  d i s a b i l i t i e s  when p r o v id in g  p u b l ic  s e r v i c e s :

S u b je c t  t o  th e  p r o v is io n s  o f  t h i s  su b c h a p te r , no 
q u a l i f i e d  in d iv id u a l  w ith  a d i s a b i l i t y  s h a l l ,  by  
r ea so n  o f  such d i s a b i l i t y ,  be e x c lu d ed  from
p a r t i c ip a t io n  in  or be d en ie d  th e  b e n e f i t s  o f  th e  
s e r v i c e s ,  program s, or a c t i v i t i e s  o f  a p u b l ic  
e n t i t y ,  or  be su b je c te d  t o  d is c r im in a t io n  by any  
su ch  e n t i t y .

42 U .S .C .A . § 12132 .

A " q u a lif ie d "  in d iv id u a l  w ith , a d i s a b i l i t y  i s  an 
in d iv id u a l  w ith  a d i s a b i l i t y  who m eets th e  " e s s e n t ia l  e l i g i b i l i t y  
req u irem en ts"  o f  th e  a g e n c y 's  program , s e r v i c e ,  or  a c t i v i t y .  
G e n e r a lly , th e r e  a r e  no " e s s e n t ia l  e l i g i b i l i t y  req u irem en ts"  t o  
s p o r t  h u n t or f i s h  in  A laska o th e r  th a n  th e  p o s s e s s io n  o f  a v a l id  
s p o r t  h u n tin g  or  f i s h i n g  l i c e n s e .  T hus, v i r t u a l l y  anyone w ith  a 
d i s a b i l i t y  may be q u a l i f i e d  t o  hu nt or f i s h  in  A la sk a .  
" D is a b i l i t y "  m eans, w ith  r e s p e c t  t o  an in d iv id u a l ,  "a p h y s ic a l  or

2 A " q u a l i f i e d  in d iv id u a l  w ith  a d i s a b i l i t y "  i s  d e f in e d  a s  one  
who,

w ith  o r  w ith o u t r e a so n a b le  m o d if ic a t io n s  t o  r u l e s ,  
p o l i c i e s ,  or  p r a c t i c e s ,  th e  rem oval o f  
a r c h i t e c t u r a l ,  com m unication , or  t r a n s p o r t a t io n  
b a r r ie r s ,  or th e  p r o v is io n  o f  a u x i l ia r y  a id s  and 
s e r v i c e s ,  m eets th e  e s s e n t i a l  e l i g i b i l i t y  
r eq u ire m en ts  fo r  th e  r e c e i p t  o f  s e r v i c e s  or  th e  
p a r t i c i p a t i o n  in  programs or  a c t i v i t i e s  p r o v id e d  by 
a p u b l ic  e n t i t y .

4 2  U . S . C . A .  §  1 2 1 3 1 ( 2 )  ( S u p p .  1 9 9 2 ) .
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m ental im pairm ent t h a t  s u b s t a n t ia l ly  l i m i t s  one or more o f  th e  
major l i f e  a c t i v i t i e s  o f  such in d iv id u a l  . . . . 1,3

3 The d e f i n i t i o n  o f  d i s a b i l i t y  found in  th e  D epartm ent o f  
J u s t i c e ' s  t i t l e  XI r e g u la t io n s  p r o v id e s  in  f u l l :

D i s a b i l i t y  m eans, w ith  r e s p e c t  t o  an in d iv id u a l ,  a 
p h y s ic a l  or  m en ta l im pairm ent th a t  s u b s t a n t i a l l y  l i m i t s  
one or  more o f  th e  major l i f e  a c t i v i t i e s  o f  such  
in d iv id u a l ;  a rec o rd  o f su ch  an im pairm ent; or b e in g  
reg a rd ed  a s  h a v in g  such  an im pairm ent.

( 1 ) ( i )  The p h ra se  p h y s ic a l  or m ental im pairm ent m eans—
(A) Any p h y s io lo g ic a l  d is o r d e r  or c o n d it io n ,  c o sm e tic  
d is f ig u r e m e n t , o r  an atom ica l l o s s  a f f e c t i n g  one or more 
o f  th e  fo l lo w in g  body sy s tem s: N e u r o lo g ic a l ,  
m u s c u lo s k e le t a l ,  s p e c ia l  s e n s e  o r g a n s , r e s p ir a to r y  
( in c lu d in g  sp eech  o r g a n s) , c a r d io v a s c u la r , r e p r o d u c t iv e ,  
d i g e s t i v e ,  g e n ito u r in a r y , hem ic and ly m p h a tic , s k in ,  and 
e n d o c r in e ;

(B) Any m en ta l or  p s y c h o lo g ic a l  d is o r d e r  su ch  as m en ta l 
r e t a r d a t io n ,  o r g a n ic  b ra in  syndrom e, em o tio n a l or m en ta l 
i l l n e s s ,  and s p e c i f i c  le a r n in g  d i s a b i l i t i e s .

( i i )  The p h ra se  p h y s ic a l  or m en ta l im pairm ent in c lu d e s ,  
b u t i s  n o t  l im i t e d  t o ,  such c o n ta g io u s  and n o n co n ta g io u s  
d i s e a s e s  and c o n d it io n s  as o r th o p e d ic , v i s u a l ,  sp eech  and 
h e a r in g  im p airm en ts, c e r e b r a l p a ls y ,  e p i le p s y ,  m uscu lar  
d y s tr o p h y , m u lt ip le  s c l e r o s i s ,  c a n c e r , h e a r t  d i s e a s e ,  
d ia b e t e s ,  m en ta l r e ta r d a t io n , e m o tio n a l i l l n e s s ,  s p e c i f i c  
le a r n in g  d i s a b i l i t i e s ,  HIV d is e a s e  (w hether sym ptom atic  
or a sy m p to m a tic ) , t u b e r c u lo s i s ,  drug a d d ic t io n , and 
a lc o h o lis m .

( i i i )  The p h ra se  p h y s ic a l  or m en ta l im pairm ent d oes n o t  
in c lu d e  h o m o se x u a lity  or b i s e x u a l i t y .

(2) The p h ra se  m ajor l i f e  a c t i v i t i e s  means fu n c t io n s  such  
a s c a r in g  fo r  o n e 's  s e l f ,  p erform in g  manual t a s k s ,  
w a lk in g , s e e in g ,  h e a r in g , sp e a k in g , b r e a th in g , le a r n in g ,  
and w ork in g .

(3) The p h ra se  h a s a record  o f  such an im pairm ent means 
has a h i s t o r y  o f ,  or has been m i s c la s s i f i e d  a s  h a v in g , a 
m en tal o r  p h y s ic a l  im pairm ent th a t  s u b s t a n t ia l ly  l i m i t s

( c o n t in u e d . . . )
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The a n t id is c r im in a t io n  p r o v is io n s  o f  t i t l e  I I  o f  t h e  ADA 
c l e a r l y  ap p ly  t o  tn e  Departm ent o f  F ish  and Game and th e  B oards o f  
F is h e r ie s  and Game. For p u rp oses o f  t i t l e  I I ,  a " p u b lic  e n t i t y "  
in c lu d e s  any s t a t e  o r  l o c a l  governm ent, and any d ep artm en t, a g e n c y ,  
or o th e r  in s t r u m e n t a l i t y  o f  a s t a t e  or l o c a l  govern m ent. 42 U .S .C .  
§ 1 2 1 3 1 ( 1 ) (A) & (B) (Supp. 1 9 9 2 ) . I t  i s  a l s o  l i k e l y  a c o u r t  w ould  
f in d  t h a t  th e  r e g u la t io n s  prom ulgated  by t h e  b o a r d s , su ch  a s  t h o s e  
id e n t i f y in g  th e  a r e a s  and th e  m ethods and means f o r  ta k in g  f i s h  and 
game, a r e  p a r t  o f  a / ’s e r v ic e ,"  "program ," or " a c t iv i t y ,"  s i n c e

3 ( . . . c o n tin u ed )
one or more m ajor l i f e  a c t i v i t i e s .

(4) The p h r a se  i s  regard ed  a s h a v in g  an im pairm ent 
means—

( i )  Has a p h y s ic a l  or  m en ta l im pairm ent t h a t  d oes n o t  
s u b s t a n t i a l l y  l i m i t  major l i f e  a c t i v i t i e s  b u t t h a t  i s  
t r e a t e d  by a p u b l ic  e n t i t y  a s  c o n s t i t u t i n g  su ch  a  
l im i t a t io n ;

( i i )  Has a p h y s ic a l  or m en ta l im pairm ent t h a t  
s u b s t a n t i a l l y  l i m i t s  m ajor l i f e  a c t i v i t i e s  o n ly  a s  a 
r e s u l t  o f  th e  a t t i t u d e s  o f  o th e r s  tow ard su ch  im pairm ent; 
or

( i i i )  Has none o f  t h e  im pairm ents d e f in e d  in  paj'agraph  
(1) o f  t h i s  d e f i n i t i o n  b u t i s  t r e a t e d  by a p u b lic  e n t i t y  
as h a v in g  su ch  an im pairm ent.

(5) The term  d i s a b i l i t y  d o es n o t  in c lu d e —

( i )  T r a n s v e s t is m , t r a n s s e x u a l i s m , p e d o p h i l ia ,  
e x h ib i t io n is m , v o y eu r ism , gender i d e n t i t y  d is o r d e r s  n o t  
r e s u l t in g  from  p h y s ic a l  im p a irm en ts, or o th e r  s e x u a l  
b e h a v io r  d is o r d e r s ;

( i i )  C om p ulsive gam b lin g , k le p to m a n ia , or  pyrom ania; or

( i i i )  P s y c h o a c t iv e  su b sta n c e  u se  d is o r d e r s  r e s u l t in g  from  
c u r r e n t  i l l e g a l  u se  o f  d ru g s .

2 8  C . F . R .  §  3 5 . 1 0 4 ,  5 6  F e d .  R e g .  3 5 7 1 7  ( 1 9 9 1 ) .
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O c t o b e r  2 3 ,  1 9 9 2

P a g e  5

s p o r t  h u n tin g  and f i s h in g  must ta k e  p la c e  in  conform ance w ith  th o s e  
r e g u la t i o n s .5*'

C on gress d ir e c t e d  th e  Departm ent o f  J u s t i c e  t o  adop t  
r e g u la t io n s  im p lem en tin g  t i t l e  I I  o f  th e  ADA, s e e  42 U .S .C . § 
12134(a ) (Supp. 1 9 9 2 ), and th o s e  r e g u la t io n s  have been c o d i f i e d  a t  
28 C .F .R . p a r t  35 . S e c t io n  3 5 .1 3 0  s e t s  f o r t h  th e  g e n e r a l  
p r o h ib it io n  a g a in s t  d is c r im in a t io n ,  and p r o v id e s ,  in  p a r t ,  a s  
f o l lo w s :

(a) No q u a l i f i e d  in d iv id u a l  w ith  a d i s a b i l i t y  
s h a l l ,  on th e  b a s i s  o f d i s a b i l i t y ,  be e x c lu d ed  from  
p a r t i c ip a t io n  in  or be d e n ie d  th e  b e n e f i t s  o f  th e  
s e r v i c e s ,  program s, or  a c t i v i t i e s  o f  a p u b lic  
e n t i t y ,  or be s u b je c te d  to  d is c r im in a t io n  by any 
p u b l ic  e n t i t y .

( b ) (1) A p u b l ic  e n t i t y ,  in  p r o v id in g  any a id ,  
b e n e f i t ,  or s e r v i c e ,  may n o t . . .  on th e  b a s i s  o f  
d i s a b i l i t y - ( i )  Deny a q u a l i f i e d  in d iv id u a l  w ith  a 
d i s a b i l i t y  th e  o p p o r tu n ity  t o  p a r t i c ip a t e  in  or  
b e n e f i t  from th e  a id , b e n e f i t ,  or s e r v i c e ;  [o r]
( i i )  A ffo rd  a q u a l i f i e d  in d iv id u a l  w ith  a 
d i s a b i l i t y  an o p p o r tu n ity  t o  p a r t i c ip a t e  in  or  
b e n e f i t  from th e  a id , b e n e f i t ,  or s e r v ic e  th a t  i s  
n o t eq u a l t o  t h a t  a ffo r d e d  o th e r s  . . . ;  [ o r ] .  . .
( v i i )  O th erw ise  l im i t  a q u a l i f i e d  in d iv id u a l  w ith  
a d i s a b i l i t y  in  th e  enjoym ent o f  any r ig h t ,  
p r i v i l e g e ,  ad van tage , or  o p p o r tu n ity  en jo y ed  by 
o th e r s  r e c e iv in g  th e  a id ,  b e n e f i t ,  o r  s e r v i c e .

T h ese r e g u la t io n s  a ls o  p r o v id e  th a t  an agency may n o t  
em ploy "methods o f  a d m in is tr a t io n "  t h a t  have th e  e f f e c t  o f  d en y in g  
p e r so n s  w ith  d i s a b i l i t i e s  th e  a b i l i t y  to  en jo y  th e  b e n e f i t s  o f  an 
a g e n c y 's  program s:

4 W hile n e i t h e r  th e  ADA nor th e  r e g u la t io n s  prom ulgated  p u rsu an t  
t o  th e  ADA d e f in e  t h e s e  term s, th e  1988 amendments t o  th e  
R e h a b i l i t a t io n  A ct o f  1973 d e f in e  "program or  a c t iv i t y "  t o  mean 
" a l l  o f  th e  o p e r a t io n s  o f  . . .  a d epartm en t, a gen cy , s p e c i a l  
p u rp ose  d i s t r i c t ,  or o th e r  in s tr u m e n ta l i ty  o f  a s t a t e  or  o f  a l o c a l  
governm ent . . . ." 29 U .S .C .A . § 794(b ) (Supp. 1 9 9 2 ) . B ecau se o f  
th e  c lo s e  r e l a t io n s h ip  betw een th e  R e h a b il i t a t io n  A ct o f  1973 and 
th e  ADA, c o u r ts  may lo o k  t o  t h i s  d e f i n i t i o n  when in t e r p r e t in g  the- 
ADA.
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A p u b l ic  e n t ’ ty  may n o t . . . u t i l i z e  c r i t e r i a  
or  m ethods o f  a d m in is tr a t io n :

( i )  That have th e  e f f e c t  o f  s u b j e c t in g  q u a l i f i e d  
in d iv id u a ls  w ith  d i s a b i l i t i e s  t o  d is c r im in a t io n  on 
th e  b a s i s  o f  d i s a b i l i t y ;  [o r ]

( i i )  That have th e  p u rp ose  or e f f e c t  o f  d e f e a t in g  
or s u b s t a n t i a l l y  im p a ir in g  accom plish m en t o f  th e  
o b j e c t iv e s  o f  th e  p u b lic  e n t i t y ' s  program w ith  
r e s p e c t  t o  in d iv id u a ls  w ith  d i s a b i l i t i e s  . . . .

28 C .F .R . § 3 5 .1 3 0 ( b ) ( 3 ) .

There i s  a d ea rth  o f  c a se  law  in t e r p r e t in g  th e  ADA, due 
o f  c o u r se  t o  i t s  r e c e n t  en actm ent. N e v e r t h e le s s ,  i t  i s  p o s s ib l e  t o  
o b ta in  s u b s t a n t ia l  i n s ig h t  in to  th e  sco p e  and m eaning o f  T i t l e  I I  
by exam in in g  c a s e  law  in t e r p r e t in g  i t s  p r e c u r so r , s e c t i o n  504 o f  
th e  R e h a b i l i t a t io n  A ct o f  1973, Pub. L. 9 3 -1 1 2 , 87 S t a t .  3 9 4 , 29 
U .S .C .A . § 794 (1985 and Supp. 1 9 9 2 ) . S e c t io n  504 i s  v i r t u a l l y  
i d e n t i c a l  t o  s e c t i o n  202 o f  th e  ADA, 42 U .S .C .A . § 12132, e x c e p t  
t h a t  s e c t i o n  504 a p p l ie s  on ly  t o  s t a t e  a g e n c ie s  r e c e iv in g  " F ed era l 
f i n a n c i a l  a s s i s t a n c e ."  The Departm ent o f  J u s t i c e ,  in  th e  comments 
p r e c e d in g  th e  r e g u la t io n s  im p lem en tin g  t i t l e  I I  o f  th e  ADA, 
d e s c r ib e s  t i t l e  I I  as " e s s e n t i a l l y  e x te n d [ in g ]  th e  
n o n d is c r im in a t io n  m andate o f  s e c t io n  504 t o  th o s e  S t a t e  and l o c a l  
govern m en ts t h a t  do n o t r e c e iv e  F ed era l f i n a n c i a l  
a s s i s t a n c e  . . . ." 5

5 56 F ed . R eg. 35694 (1991) . As a r e s u l t ,  th e  Departm ent o f
J u s t i c e ' s  r e g u la t io n s  im plem enting t i t l e  I I  o f  th e  ADA "[hew] 
c l o s e l y  t o  th e  p r o v is io n s  o f  e x i s t i n g  s e c t io n  504 r e g u la t io n s ."  I d .  T h is  approach i s  in  f a c t  mandated by s e c t io n  204 o f  th e  ADA, 
w hich p r o v id e s  t h a t  th e  r e g u la t io n s  im plem enting  T i t l e  I I  m ust be  
c o n s i s t e n t  w ith  th e  Departm ent o f  H ea lth , E d u ca tion , and W e lfa r e 's  
c o o r d in a t io n  r e g u la t io n  fo r  s e c t io n  504 , now c o d i f ie d  a t  28 C .F .R . 
P a rt 41 , and, w ith  r e s p e c t  t o  "program a c c e s s i b i l i t y ,  e x i s t i n g  
f a c i l i t i e s , "  and "com m un ication s,"  w ith  th e  Departm ent o f  J u s t i c e ' s  
s e c t i o n  504 r e g u la t io n s  fo r  i t s  f e d e r a l ly  con d u cted  programs and 
a c t i v i t i e s ,  c o d i f i e d  a t  28 C .F .R . P a r t 39 . 42 U .S .C .A . 12134(b )
(Supp. 1 9 9 2 ) . S ee  56 Fed. Reg. 35694 (1 9 9 1 ) . In a d d it io n ,  s e c t io n  
203 o f  t h e  ADA, 42 U .S .C .A . 12133 (Supp. 1 9 9 2 ) , p r o v id e s  t h a t  th e  
r e m e d ie s , p r o c e d u r e s , and r ig h t s  a v a i la b le  under s e c t i o n  504 , s e t  
f o r t h  in  s e c t i o n  794a o f  T i t l e  29 , s h a l l  be th e  r e m e d ie s , 
p r o c e d u r e s , and r i g h t s  fo r  any p erson  a l l e g in g  d is c r im in a t io n  on  
th e  b a s i s  o f  d i s a b i l i t y  in  v i o la t i o n  o f  42 U .S .C .A . § 12132.
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In d e ter m in in g  w hether a p a r t i c u la r  r e g u la t io n  i s  
c o n s i s t e n t  w ith  th e  ADA, th e  prim ary i s s u e  w i l l  be w h eth er  th e  
p erson  w ith  a d i s a b i l i t y  h as been g iv e n  ''m ean in gfu l a c c e s s"  t o  th e  
b e n e f i t  or  s e r v ic e  a t  i s s u e .  See  A le x a n d e r  v .  C h o a t e , 469 U .S . 
287, 301 (1 9 8 5 ) . In C h o a te ,  th e  U n ited  S t a t e s  Supreme C ourt,
in t e r p r e t in g  § 504 o f  th e  R e h a b il i t a t io n  A c t, h e ld  t h a t  th e  b a la n ce  
betw een th e  r ig h t s  o f  th e  handicapped t o  be in t e g r a t e d  in t o  s o c i e t y  
and th e  l e g i t im a t e  i n t e r e s t s  o f  a g e n c ie s  in  p r e s e r v in g  th e  
i n t e g r i t y  o f  t h e i r  program s i s  met where "an o th e r w is e  q u a l i f i e d  
in d iv id u a l  [ i s ]  p r o v id e d  w ith  m ean ingfu l a c c e s s  t o  th e  b e n e f i t  th e  
[agency] o f f e r s ."  469 U .S . a t  301 .

The b e n e f i t  i t s e l f ,  o f  c o u r se , can n ot be d e f in e d  in  
, a way t h a t  e f f e c t i v e l y  d e n ie s  o th e r w is e  q u a l i f i e d  

h an dicapp ed  in d iv id u a ls  th e  m ea n in g fu l a c c e s s  t o  
w hich th e y  a r e  e n t i t l e d ;  t o  a s su r e  m ea n in g fu l  
a c c e ss ,, r e a so n a b le  accom m odations in  th e  [a g e n c y 's ]  
program or  b e n e f i t  may have t o  be made.

Id . S e e  S o u t h e a s t e r n  Com m unity C o l le g e  v .  D a v i s ,  442 U .S . 397 , 
410-13 (1 9 7 9 ) .  In d e ter m in in g  th e  a p p ro p r ia te  sco p e  o f  th e  b e n e f i t  
a t  i s s u e ,  and w heth er i t  i s  " r e a d ily  a c c e s s i b l e  t o  and u s a b le  by 
in d iv id u a ls  w ith  d i s a b i l i t i e s , "  th e  r e g u la t io n s  im p lem en tin g  t i t l e  
II  p r o v id e  t h a t  th e  s e r v i c e ,  program, or a c t i v i t y  m ust be "view ed  
in  i t s  e n t i r e t y ." 6

28 C .F .R . § 3 5 .1 5 0 (a )  p r o v id e s:

G en er a l. A p u b l ic  e n t i t y  s h a l l  o p e r a te  each  s e r v i c e ,  
program , or a c t i v i t y  so  th a t  th e  s e r v i c e ,  program , o r  ' 
a c t i v i t y ,  when v ie w e d  in  i t s  e n t i r e t y ,  i s  r e a d i ly  
a c c e s s i b l e  t o  and u sa b le  by in d iv id u a ls  w ith  
d i s a b i l i t i e s .  The paragraph d oes n o t—

(1) N e c e s s a r i ly  r e q u ir e  a p u b lic  e n t i t y  t o  
make each  o f  i t s  e x i s t in g  f a c i l i t i e s  a c c e s s i b le  t o  and 
u s a b le  by in d iv id u a ls  w ith  d i s a b i l i t i e s ;

(2) R eq u ire  a p u b lic  e n t i t y  to  ta k e  any a c t io n  
th a t  w ould th r e a te n  or d e s tr o y  th e  h i s t o r i c  s i g n i f i c a n c e  
o f  an h i s t o r i c  p r o p e r ty ;  or

(3) R eq u ire  a p u b lic  e n t i t y  to  ta k e  any a c t io n  
t h a t  i t  can d em o n stra te  would r e s u l t  in  a fu n d am en ta l 
a l t e r a t i o n  in  th e  n atu re  o f  a s e r v i c e ,  program , or  
a c t i v i t y  or in  undue f i n a n c i a l  and a d m in is t r a t iv e

( c o n t i n u e d . , . )
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The p r i n c ip l e  o f  m ean in g fu l a c c e s s  i s  i l l u s t r a t e d  in  B a k e r  v .  D e p a rtm e n t o f  E n v ir o n m e n ta l C o n s e r v a t io n  634 F« Supp. 
1460 , 1 4 6 4 -6 6  (N .D .N .Y . 1 9 8 6 ), where a number o f  h an d icapp ed
in d iv id u a ls  a l l e g e d  t h a t  a r e g u la t io n  p r o h ib it in g  th e  u s e  o f  
" m e ch a n ica lly  p r o p e l le d  v e s s e l s  and a ir c r a f t "  on c e r t a in  b o d ie s  o f  
w ater  w ith in  th e  A dirondack S ta te  Park d is c r im in a te d  a g a in s t  them 
in  v i o l a t i o n  o f  § 504 o f  th e  R e h a b i l i t a t io n  A c t. The c o u r t
r e j e c t e d  th e  h an d icap p ed  in d iv id u a ls '  argum ents on th e  ground s th a t  
"over f i f t y - o n e  p e r c e n t  o f  th e  Park lan d  i s  c l a s s i f i e d  . . . [ to ]  
a llo w  th e  u se  o f  m o to r ized  v e h i c l e s  and f l o a t  p la n e s  . . . [and 
e ] ig h t y - t h r e e  p e r c e n t  o f  th e  p u b l ic ly  u s a b le  A dirondack la k e /p o n d  
s u r fa c e  w ater  i s  open to  m otors . . . ." 634 F. Supp. a t  1 4 6 5 . As
a r e s u l t ,  " i t  i s  c l e a r  th e  handicapped do have m e a n in g fu l a c c e s s  to  t h e  A d ir o n d a c k  P a r k  a s  a w h o le ."  I d .  (em p h asis a d d ed ). The 
a n a ly s i s  em ployed by th e  c o u r t in  B a k e r  i l l u s t r a t e s  th e  a n a ly s i s  
th e  boards and th e  departm ent sh o u ld  u se  t o  d e term in e  w h eth er  a 
p a r t ic u la r  h u n tin g  or  f i s h in g  r e g u la t io n  d e n ie s  p e r so n s  w ith  
d i s a b i l i t i e s  a m ea n in g fu l o p p o r tu n ity  t o  hunt or  f i s h .

I f  t h e r e  i s  no m ean in g fu l a c c e s s  t o  th e  s e r v i c e  or  
b e n e f i t  a t  i s s u e ,  f e d e r a l  r e g u la t io n s  r e q u ir e  th e  agency  t o  "make r e a s o n a b le  m o d if ic a t io n s  in  p o l i c i e s ,  p r a c t i c e s ,  or p r o c ed u r es  when 
th e  m o d if ic a t io n s  a re  n e c e s s a r y  t o  a v o id  d is c r im in a t io n  on th e  
b a s i s  o f  d i s a b i l i t y  . . . ." 28 C .F .R . § 3 5 .1 3 0 ( b ) ( 7 ) ,  56 Fed.
R eg. 3 5 718 -19  (1991) (em phasis a d d ed ). S e e  C h o a t e , 469 U .S . a t
3 0 0 . M o d if ic a t io n s  do n o t have to  be made, how ever, i f  th e  agency  
"can d em o n stra te  t h a t  making th e  m o d if ic a t io n s  would fu n d a m en ta lly  
a l t e r  th e  n a tu r e  o f  th e  s e r v ic e ,  program , or a c t i v i t y ,"  28 C .F .R .
§ 3 5 .1 3 0 ( b ) ( 7 ) ,  or would r e s u l t  in  "undue f i n a n c i a l  and
a d m in is t r a t iv e  b u r d e n s ." 7 These r e g u la t io n s  m irror  th e  C h o a te  and

6 ( . . .c o n t in u e d )
burdens . . . .

(Em phasis a d d ed .)

7 28 C .F .R . 3 5 .1 5 0 ( a ) ( 3 ) .  When a p u b l ic  e n t i t y  b e l i e v e s  th a t
com p ly in g  w ith  t h e  ADA w i l l  fu n d a m en ta lly  a l t e r  th e  n a tu re  o f  i t s  
program o r  r e s u l t  in  undue a d m in is tr a t iv e  burden or  e x p e n se , i t  has 
th e  burden o f  p r o o f  and must make s p e c i f ic ;  f in d in g s  th a t  su p p ort  
i t s  c o n c lu s io n :

In  t h o s e  c ir cu m sta n c es  where p e r so n n e l o f th e  
p u b l ic  e n t i t y  b e l ie v e  t h a t  th e  p rop osed  a c t io n  
would fu n d a m en ta lly  a l t e r  th e  s e r v i c e ,  program , or  
a c t i v i t y  or would r e s u l t  in  undue f in a n c ia l  and

( c o n t in u e d . . . )
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7 ( . . . c o n tin u ed )
a d m in is t r a t iv e  bu rd en s, a p u b lic  e n t i t y  h as th e  
burden o f  p r o v in g  t h a t  com p lian ce  w ith  § 3 5 .1 5 0 (a )  
o f  t h i s  p a r t  would r e s u l t  in  such  a l t e r a t i o n  or  
b u rd en s. The d e c is io n  t h a t  co m p lia n ce  w ould r e s u l t  
in  -such a l t e r a t io n  or burdens must be made by th e  
head o f  a p u b l ic  e n t i t y  or h i s  or  h e r  d e s ig n e e  
a f t e r  c o n s id e r in g  a l l  r e s o u r c e s  a v a i la b le  fo r  u se  
in  th e  fu n d in g  and o p e r a tio n  o f  th e  s e r v i c e ,  
program , or  a c t i v i t y ,  and must be accom panied by a 
w r it t e n  s ta te m e n t  o f  th e  r e a so n s  f o r  r e a c h in g  t h a t  
c o n c lu s io n .  I f  an a c t io n  would r e s u l t  in  su ch  an 
a l t e r a t io n  or such b u rd en s, a p u b lic  e n t i t y  s h a l l  
ta k e  any o th e r  a c t io n  t h a t  would n o t r e s u l t  in  such  
an a l t e r a t i o n  or su ch  burdens b u t would  
n e v e r t h e le s s  ensu re t h a t  in d iv id u a ls  w ith  
d i s a b i l i t i e s  r e c e iv e  th e  b e n e f i t s  or  s e r v ic e s  
p r o v id e d  by th e  p u b lic  e n t i t y .

28 C. F.R.  3 5 . 1 5 0 ( a ) ( 3 ) .  The Departm ent o f  J u s t i c e ' s  r e g u la t io n s  
fu r th e r  s u g g e s t  m ethods a p u b lic  agency  may u se  to  com ply w ith  th e  
r e g u l a t i o n s :

A p u b l ic  e n t i t y  may comply w ith  th e  r eq u ire m en ts  o f  
t h i s  s e c t i o n  through su ch  means a s  r e d e s ig n  o f  
eq u ip m en t, r ea ss ig n m en t o f  s e r v i c e s  t o  a c c e s s i b le  
b u i ld in g s ,  a ss ig n m en t o f  a id e s  t o  b e n e f i c i a r i e s ,  
home v i s i t s ,  d e l iv e r y  o f  s e r v i c e s  a t  a l t e r n a t e  
a c c e s s i b l e  s i t e s ,  a l t e r a t io n  o f  e x i s t i n g  f a c i l i t i e s  
and c o n s tr u c t io n  o f  new f a c i l i t i e s ,  u se  o f  
a c c e s s i b l e  r o l l i n g  suock  or o th e r  c o n v e y a n c e s , or  
any o th e r  m ethods t h a t  r e s u l t  in  making i t s  
s e r v i c e s ,  program s, or a c t i v i t i e s  r e a d i ly  
a c c e s s i b l e  t o  and u s a b le  by in d iv id u a ls  w ith  
d i s a b i l i t i e s .  A p u b lic  e n t i t y  i s  n o t r e q u ir e d  to  
make s t r u c t u r a l  ch an ges in  e x i s t i n g  f a c i l i t i e s  
where o th e r  m ethods a re  e f f e c t i v e  in  a c h ie v in g  
c o m p lia n ce  w ith  t h i s  s e c t i o n .  A p u b lic  e n t i t y ,  in  
making a l t e r a t i o n s  to  e x i s t i n g  b u i ld in g s ,  s h a l l  
m eet th e  a c c e s s i b i l i t y  req u irem en ts  o f  § 3 5 .1 5 1 . In  
c h o o s in g  among a v a i la b le  m ethods f o r  m ee tin g  th e  
r e q u ir e m e n ts  o f  t h i s  s e c t i o n ,  a p u b lic  e n t i t y  s h a l l  
g iv e  p r i o r i t y  t o  th o se  m ethods th a t  o f f e r  s e r v i c e s ,  
program s, and a c t i v i t i e s  to  q u a l i f i e d  in d iv id u a ls  
w ith  d i s a b i l i t i e s  in  th e  m ost in t e g r a te d  s e t t i n g

( c o n t i n u e d . . . )
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D a v is  d e c i s io n s ,  where th e  Supreme Court h e ld  t h a t  " w h ile  a [n  
a g en cy ] need  n o t be r e q u ir e d  t o  make 'fu n d a m en ta l' or ' s u b s t a n t i a l '  
m o d if ic a t io n s  to  accommodate th e  h an d icap p ed , i t  may be r e q u ir e d  t o  
make 'r e a s o n a b le '  o n e s ."  C h o a te , 469 U. S.  a t  300.

W hile i t  i s  im p o ss ib le  to  p r e d ic t  w ith  c e r t a in t y  th e
e f f e c t  t h e s e  p r in c ip l e s  w i l l  have upon f i s h  and game management in  
A la sk a , i t  is ,m o r e  l i k e l y  than n o t t h a t  few , i f  any, m o d if ic a t io n s  
t o  e x i s t i n g  r e g u la t io n s  w i l l  be r e q u ir e d . To i l l u s t r a t e  a
c ir c u m sta n c e  where m o d if ic a t io n  o f  a r e g u la t io n  m ight be r e q u ir e d ,  
im ag in e  t h e  Board o f  Game p e r m itte d  b u t a s i n g l e  moose hunt in  
A la sk a , in  an area  tr a v e r s e d  by road s and t r a i l s ,  b u t l im i t e d  
a c c e s s  e x c l u s i v e l y  t o  a c c e s s  by f o o t .  M o d if ic a t io n  o f  th e  hunt to  
p erm it a h u n ter  w ith  a d i s a b i l i t y  to  u s e  pack a n im a ls  or  an o f f -  
road v e h i c l e  would p rob ab ly  be r e q u ir e d  by th e  ADA, s in c e  a
m ea n in g fu l o p p o r tu n ity  fo r  p erso n s w ith  d i s a b i l i t i e s  t o  ta k e  m oose 
would n o t o th e r w is e  e x i s t ,  and a l lo w in g  one or  more p e r so n s  w ith  
d i s a b i l i t i e s  t o  u se  pack an im als or  an o f f - r o a d  v e h i c l e  p ro b a b ly  
w ould n o t  fu n d a m en ta lly  a l t e r  th e  hu nt or c a u se  undue 
a d m in is t r a t iv e  burdens or e x p e n se . N o t ic e ,  how ever, t h a t  th e  
m o d if ic a t io n  r e l a t e s  to  a b a r r ie r  c r e a te d  by th e  Board, i . e . ,  th e  
p r o h ib i t io n  o f  a c c e s s  e x c e p t  by f o o t .  L et u s assume t h a t  in  t h i s  
h y p o t h e t ic a l  hunt any form o f  a c c e s s  was p e r m is s ib le ,  b u t t h a t  
b e c a u se  o f  rugged t e r r a in  and t h ic k  b ru sh , i . e . ,  b a r r ie r s  c r e a te d  
by n a tu r e , a c c e s s  by p erso n s w ith  d i s a b i l i t i e s  was a s a p r a c t i c a l  
m a tter  p r e c lu d e d . In our v iew  th e  ADA would n o t  r e q u ir e  
m o d if ic a t io n  o f  th e  h u n t, s in c e  th e r e  i s  n o th in g  in  t h a t  A ct t o  
in d ic a t e  an in t e n t  t h a t  p u b lic  e n t i t i e s  cu re  th e  d is p a r a te  im pact 
n a tu r a l  b a r r ie r s  have upon p erso n s w ith  d i s a b i l i t i e s . 8

7 ( . .  . c o n tin u e d )
a p p r o p r ia te .

28 C. F. R.  3 5 . 1 5 0 ( B ) ( 1 ) .

8 T h is  i s  e v id e n c e d  in  p a rt by § 5 0 7 ( c ) ( 1 )  o f  th e  ADA, w hich
d e a ls  w ith  a c c e s s  t o  f e d e r a l  w ild e r n e s s  a r e a s :

C on gress r e a f f ir m s  t h a t  n o th in g  in  th e  W ild ern ess  
A ct i s  t o  be co n stru ed  a s  p r o h ib it in g  th e  u se  o f  a 
w h e e lc h a ir  in  a w ild e r n e s s  a rea  by an in d iv id u a l
whose d i s a b i l i t y  r e q u ir e s  u se  o f  a w h e e lc h a ir , and
c o n s i s t e n t  w ith  th e  W ild er n e ss  A ct no a g e n c y  i s  r e q u ir e d  t o  p r o v id e  a n y  form o f  s p e c i a l  t r e a tm e n t  o r  acco m m o d atio n ,  o r  t o  c o n s t r u c t  a n y  f a c i l i t i e s  o r  m o d ify  a n y  c o n d it io n s  o f  la n d s  w it h in  a w jld e r n e s s

( c o n t i n u e d . . . )
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I I .  THE BOARDS MAY DELEGATE TO THE COMMISSIONER THE AUTHORITY 
TO ACCOMMODATE REQUESTS FROM PERSONS WITH DIBABILITEEB 
FOR MODIFICATIONS TO EXISTING HUNTING AND FISHING 
REGULATIONS AND POLICIES

You have a sk ed  w hether " the b oard s [ca n ] e s t a b l i s h  
e l i g i b i l i t y  c r i t e r i a  and d e le g a te  to  th e  com m ission er  th e  a u th o r ity  
to  accommodate d is a b le d  p e r so n s ."  I f  by " e s t a b l i s h [ in g ]  
e l i g i b i l i t y  c r i t e r ia "  you are r e f e r r in g  t o  a p r o c e s s  t o  d eterm in e  
who d o es  or  d oes n o t  have a d i s a b i l i t y ,  th e  answ er i s  y e s ,  a s lon g  
a s th e  b oard s do n o t e s t a b l i s h  c r i t e r i a  th a t  a r e  any more r ig o r o u s  
or l e s s  com p reh en sive  th an  req u ired  by th e  ADA's d e f i n i t i o n  o f  
" d i s a b i l i t y ."  The b oard s a ls o  can empower th e  com m ission er  to  
d eterm in e  w h eth er a p a r t ic u la r  hu nter or f i s h e r  f i t s  w ith in  th e  
ADA's d e f i n i t i o n ,  and may fu r th e r  d e le g a te  t o  th e  com m ission er  th e  
a u th o r it y  t o  make r e a so n a b le  accom m odations f o r  p e r so n s  w ith  
d i s a b i l i t i e s .  T h is  sh o u ld  n o t , how ever, d is c o u r a g e  th e  boards from  
a d d r e s s in g  th e  c o n c e r n s  o f  p erson s w ith  d i s a b i l i t i e s  in  th e  f i r s t  
in s ta n c e ,  when p r o p o s a ls  fo r  p a r t ic u la r  h u n tin g  or f i s h in g  
r e g u la t io n s  a r e  i n i t i a l l y  c o n s id e r e d .

The Boards o f  F is h e r ie s  and Game w ere c r e a te d  fo r  
p u rp o ses o f  c o n s e r v a t io n  and developm ent o f  th e  f i s h e r y  and game 
r e s o u r c e s  o f  th e  s t a t e .  AS 1 6 . 0 5 . 2 2 ( a ) ( b ) . P ursuant to  
AS 1 6 . 0 5 . 2 5 1 ,  th e  Board o f  F is h e r ie s  may adop t r e g u la t io n s  i t  
c o n s id e r s  a d v is a b le  f o r  " e s ta b lis h in g  open and c lo s e d  se a so n s  and 
a r e a s  f o r  th e  ta k in g  o f  f i s h , "  AS 1 6 . 0 5 . 2 5 1 ( a ) ( 2 ) ;  " e s ta b l is h in g  
th e  means and m ethods employed in  th e  p u r s u i t ,  ca p tu r e  and 
t r a n s p o r t  o f  f i s h , "  AS 1 6 . 0 5 . 2 5 1 ( 4 ) ;  and " r e g u la t in g  com m ercia l, 
s p o r t ,  s u b s i s t e n c e ,  and p e r so n a l u se  f i s h i n g  a s  needed  fo r  th e  
c o n s e r v a t io n , d ev e lo p m en t, and u t i l i z a t i o n  o f  f i s h e r i e s ,"  
AS 1 6 . 0 5 . 2 5 1 ( a ) ( 1 2 ) .  The Board o f  Game h as s im i la r  pow ers w ith  
r e s p e c t  t o  th e  s t a t e ' s  game r e s o u r c e s . See AS 1 6 . 0 5 . 2 5 5 ( 2 ) ,  ( 3 ) ,  
and ( 1 0 ) .  For th e  p u rp ose  o f  a d m in is te r in g  AS 1 6 . 0 5 . 2 5 1  and 
1 6 . 0 5 . 2 5 5 ,  each  board has been g iv e n  s p e c i f i c  a u th o r ity  t o  
" d e le g a te  a u th o r ity  t o  th e  com m issioner t o  a c t  in  i t s  b e h a lf ."  
AS 1 6 . 0 5 . 2 7 0 .

B( . . . c o n t i n u e d )a r e a  i n  o r d e r  t o  f a c i l i t a t e  su ch  u s e .
42 U. S . C. A.  § 1 2 2 0 7 ( c ) ( 1 )  (em phasis ad d ed ).

However, i f  th e  Board o f  Game ch o se  t o  e s t a b l i s h  a hunt in  a 
p a r t ic u la r  a rea  s im p ly  b ecau se  th a t  area  was i n a c c e s s ib l e  to  th e  
d is a b le d ,  t h a t  w ould be an a c t  o f  p u r p o se fu l d is c r im in a t io n  
p r o h ib it e d  by th e  ADA.
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R e q u ests  f o r  accom m odation from h u n te r s  and f i s h e r s  w ith  
d i s a b i l i t i e s  w i l l  n e c e s s a r i ly  a f f e c t  t h e  b o a r d s ' r e g u la t io n s  
g o v e r n in g , among o th e r  th in g s ,  th e  m ethods and means o f  ta k in g  th e  
s t a t e ' s  f i s h  and game r e s o u r c e s .  S in c e  i t  i s  p o s s i b l e  th e  board s  
w i l l  n o t be a b le  t o  ad d ress e v er y  r e q u e s t  f o r  accom m odation —  
b e c a u se  o f  th e  l i m i t s  im posed by th e  b o a r d s ' s c h e d u le s ,  or  b eca u se  
th e  im p acts o f  a p a r t i c u la r  r e g u la t io n  w ere n o t  o b v io u s  a t  th e  tim e  
i t  was a d o p ted , or  f o r  o th e r  r e a so n s  — p r o c e d u r e s  sh o u ld  be in  
p la c e  th a t  e n a b le  th e  departm ent t o  a d d r e ss  r e q u e s t s  fo r  
accom m odation a s  t h e y  a r i s e .  B ecau se  n e i t h e r  th e  departm en t nor 
th e  board s have t h e  d i s c r e t io n  t o  ig n o r e  th e  ADA's r e q u ir e m e n ts , 
th e  b o a rd s' f a i l u r e  t o  adopt ad eq u ate  p r o c e d u r e s  p ro b a b ly  w i l l  n o t  
be a d e fe n s e  t o  a la w s u it  a l l e g i n g  th e  s t a t e  f a i l e d  t o  make a 
r e a so n a b le  accom m odation . AS 1 6 . 0 5 . 2 7 0  p r o v id e s  th e  n e c e s s a r y  
a u th o r ity  f o r  th e  board s to  adopt su ch  p r o c e d u r e s . So lo n g  as  
t h e s e  p r o c ed u r es  a r e  c o n s i s t e n t  w ith  t h e  ADA and r e a so n a b ly  
n e c e s s a r y  t o  c a r r y  o u t  t h a t  s t a t u t e ' s  p u r p o se , th e  b o a r d s ' approach  
w i l l  be u p h e ld . S e e  T r u s te e s  f o r  A la s k a  v .  S t a t e ,  D e p a rtm e n t o f  N a t u r a l  R e s o u r c e s , 795 P. 2d 805,  812 (A la sk a  1990) ( r e g u la t io n s
d e le g a t in g  a s t a t u t o r y  d e te r m in a tio n  t o  a n o th e r  agency  w i l l  be 
u p h eld  where th e y  a r e  c o n s i s t e n t  w ith  and r e a s o n a b ly  n e c e s s a r y  to  
c a r r y  o u t th e  p u r p o se s  o f  th e  s t a t u t e ) .

I I I .  SUGGESTED PROCEDURES FOR ENABLING THE DEPARTMENT TO 
HANDLE REQUESTS FOR ACCOMMODATION UNDER TITLE I I  OF THE 
ADA

A number o f  s t a t e s  have g r a p p le d  w ith  th e  i s s u e  o f  how to  
e f f e c t i v e l y  accom m odate th e  co n cern s o f  p e r so n s  w ith  d i s a b i l i t i e s  
in  t h e i r  d e s i r e  t o  hunt and f i s h .  For our p r e s e n t  p u r p o se s , th e  
approach ad op ted  by th e  M isso u r i C o n se r v a tio n  Com m ission ( th e  rough  
e q u iv a le n t  o f  A la s k a 's  Boards o f  F is h e r i e s  and Game) i s  p ro b a b ly  
th e  m ost h e l p f u l .  The r e le v a n t  p r o v is io n  o f  th e  M isso u r i W i ld l i f e  
Code p r o v id e s  a s  f o l lo w s :

3 C8R 1 0 - 7 .4 1 1  S p e c ia l  M ethods f o r  H andicapped P e r so n s .

(1 ) The d ir e c t o r  may i s s u e  s p e c i a l  a u t h o r iz a t io n  
t o  p h y s i c a l l y  handicapped p e r so n s  t o  a l lo w  them to  
h u n t and ta k e  w i l d l i f e  by m ethods n o t p r e s c r ib e d  in  
h u n tin g  r u l e s  in  accord an ce w ith  th e  fo l lo w in g :

(A) Any handicapped p e r so n  may make
a p p l ic a t io n  t o  th e  d i r e c t o r  f o r  a s p e c ia l  
exem p tion  u s in g  a form p r o v id e d  by th e  
d ep artm en t which d e s c r ib e s  t h e  p h y s ic a l  
h a n d ica p  and th e  ty p e  o f  e x e m p tio ^  d e s ir e d  and 
i s  s ig n e d  by a l i c e n s e d  p h y s ic ia n .  I f
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g r a n te d , th e  a u th o r iz a t io n  w i l l  be in  w r i t in g  
and d e s c r ib e  in  d e t a i l  th e  h an d icap  and th e  
ty p e  o f  s p e c ia l  method a u th o r iz e d . T h is  
w r it t e n  a u th o r iz a t io n  s h a l l  be c a r r ie d  by th e  
p e rso n  a t  a l l  t im es  w h ile  h u n tin g .

(B) The p erson  must have th e  p h y s ic a l  
d i s a b i l i t y  d e sc r ib e d  in  th e  s p e c i a l  
a u th o r iz a t io n  and th e  d i s a b i l i t y  m ust be t o  
su ch  an e x te n t  th a t  h u n tin g  by p r e s c r ib e d  
m ethods i s  im p o s s ib le .

Under t h i s  approach , th e  p erson  w ith  a d i s a b i l i t y  su b m its  
an a p p l ic a t io n  fo r  an exem ption  from th e  req u ire m en ts  o f  a s p e c i f i c  
h u n tin g  r e s t r i c t i o n  (a t y p ic a l  exam ple m ight be th e  g e n e r a l  r u le  
a g a in s t  h u n tin g  from a m otorized  v e h i c l e ) , and in c lu d e s  w ith  th e  
a p p l ic a t io n  a p h y s i c ia n 's  v e r i f i c a t i o n  o f  th e  d i s a b i l i t y .  I f  th e  
exem ption  i s  g r a n te d , th e  p erson  w ith  a d i s a b i l i t y  c a r r ie s  w r itte r f  
a u th o r iz a t io n  f o r  th e  exem ption w h ile  h u n tin g . A copy o f  th e  
form d e v e lo p ed  by th e  D ir e c to r  o f  th e  M isso u r i D epartm ent o f  
C o n se rv a tio n  i s  a t ta c h e d  t o  t h i s  memorandum.

The D epartm ent o f  Law b e l ie v e s  t h a t  th e  approach ad op ted  
by M isso u r i i s  e s s e n t i a l l y  sound, and p r o v id e s  a u s e f u l  s t a r t in g  
p o in t  fo r  th e  d evelop m en t o f  a s im ila r  approach by th e  Boards o f  
F is h e r ie s  and Game under th e  ADA. We would recommend s l i g h t l y  
m o d ify in g  M is s o u r i 's  approach , as fo l lo w s :

1. The board s and th e  departm ent sh ou ld  ta k e  a l l  n e c e s s a r y  s t e p s  
t o  e n su re  t h a t  th e  r e g u la t io n s  and p o l i c i e s  th e y  adop t or  
p ro p o se  t o  adopt com ply w ith  th e  ADA. A p erso n  w ith  a 
d i s a b i l i t y  (or p e r so n a l r e p r e s e n ta t iv e  o f  th e  p erso n  w ith  a 
d i s a b i l i t y )  who b e l i e v e s  a proposed  or  e x i s t i n g  r e g u la t io n  or  
p o l i c y  i s  in c o n s i s t e n t  w ith  th e  ADA sh o u ld , i f  p o s s i b l e ,  
su bm it an a l t e r n a t e  p ro p o sa l (under th e  norm al s c h e d u le  fo r

9 Under th e  M isso u r i r e g u la t io n ,  th e  a p p lic a n t  m ust c a rr y  a t  a l l  
t im e s  a " d e t a i le d  d e s c r ip t io n "  o f  th e  a p p l ic a n t ' s  d i s a b i l i t y .  We 
b e l ie v e  such  a req u irem en t would r a i s e  s e r io u s  co n cern s under  
A la s k a 's  c o n s t i t u t i o n a l  r ig h t  o f  p r iv a c y , A la sk a  C o n s t . ,  a r t .  I ,  
§ 22 . The w r i t t e n  a u th o r iz a t io n  sh o u ld  t h e r e f o r e  om it any  
d e s c r ip t io n  o f  th e  a p p l ic a n t ' s  d i s a b i l i t y  or  sh o u ld  l i m i t  th e  
d e s c r ip t io n  t o  th e  minimum n e c e ss a r y  t o  a l lo w  en fo rcem en t in  th e  
f i e l d ;  th e  d e s c r ip t io n  o f  th e  exem ption or m o d if ic a t io n  can be a s  
d e t a i le d  a s th e  c ir c u m sta n c e s  r e q u ir e . The M isso u r i r e g u la t io n  
a l s o  r e f e r s  o n ly  t o  p h y s ic a l  d i s a b i l i t i e s .  The ADA a p p l ie s  to  b o th  
p h y s ic a l  and m en ta l d i s a b i l i t i e s .
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su b m itt in g  p r o p o s a ls  or by p e t i t i o n )  t o  th e  r e le v a n t  board  
t h a t  (a) e x p la in s  why th e  r e g u la t io n  or p o l i c y  p r o h ib i t s  
m ea n in g fu l a c c e s s  t o  a program , s e r v i c e ,  or b e n e f i t ;  and (b) 
s u g g e s t s  m o d if ic a t io n s  to  th e  r e g u la t io n  or p o l i c y  t h a t  w i l l  
r e a so n a b ly  accommodate th e  n eed s o f  p e r so n s  w ith  d i s a b i l i t i e s .  
The b oard s sh o u ld  u se  th e  s ta n d a r d s  s e t  fo r th  in  p aragrap h s 5 , 
6, and 7 , b e lo w , to  e v a lu a te  t h e i r  r e g u la t io n s ,  p o l i c i e s  and 
p r o p o s a ls .

2 . A p e r so n  w ith  a d i s a b i l i t y  (o r  p e r so n a l r e p r e s e n t a t iv e  o f  th e  
p e rso n  w ith  a d i s a b i l i t y )  who b e l ie v e s  an e x i s t in g  r e g u la t io n  
or p o l i c y  p r o h ib i t s  m ean in gfu l a c c e s s  t o  a program, s e r v i c e ,  
or b e n e f i t ,  sh o u ld  subm it an a p p l ic a t io n ,  on a form d e v e lo p ed  
and made a v a i la b le  by th e  co m m iss io n er , th a t  c o n ta in s :

(a) th e  s ta te m e n t o f a p h y s ic ia n  or o th e r  com p eten t  
docum entary e v id e n c e  s u f f i c i e n t  t o  e n a b le  th e  com m ission er  t o  
a s c e r t a in  th e  n a tu re  and e x te n t  o f  th e  i n d iv i d u a l ' s  
d i s a b i l i t y ;

(b) a s ta te m e n t  by th e  p erso n  w ith  a d i s a b i l i t y  t h a t  
i d e n t i f i e s  th e  r e g u la t io n  or p o l i c y  a t  i s s u e  and e x p la in s  why 
th e  in d iv id u a l  f e e l s  th e  r e g u la t io n  or p o l ic y  p r o h ib i t s  
m ea n in g fu l a c c e s s  t o  a program , s e r v i c e ,  or b e n e f i t ;  and

(c) a s ta te m e n t  by th e  p erson  w ith  a d i s a b i l i t y  r e q u e s t in g  an 
exem p tion  from th e  r e g u la t io n  or p o l i c y ,  or s u g g e s t in g  one or  
more m o d if ic a t io n s  t o  th e  r e g u la t io n  or p o l i c y  t h a t  th e  
in d iv id u a l  f e e l s  are  n e c e s s a r y  to  r e a so n a b ly  accommodate th e  
i n d i v i d u a l ' s  d i s a b i l i t y .

3 . An a p p l ic a t io n  r e q u e s t in g  an exem ption  from or m o d if ic a t io n  t o  
an e x i s t i n g  r e g u la t io n  or p o l i c y  sh o u ld  be su b m itted  t o  th e  
co m m issio n er  a t  l e a s t  30 days p r io r  t o  th e  d a te  th e  p e r so n  
w ith  a d i s a b i l i t y  w ants t o  h u n t, f i s h ,  or p a r t i c ip a t e  in  th e  
a c t i v i t y  t h a t  i s  th e  s u b j e c t  o f  th e  a p p l ic a t io n .  T h is  
d e a d l in e  w i l l  e n a b le  th e  com m ission er  to  e v a lu a te  th e  
a p p l ic a t io n  and th e  e f f e c t s ,  i f  an y , th a t  g r a n t in g  th e  
exem p tion  or  m o d if ic a t io n  may have upon th e  c o n s e r v a t io n ,  
d e v e lo p m en t, or u t i l i z a t i o n  o f  th e  f i s h  and game r e s o u r c e s  o f  
th e  s t a t e .  The com m issioner  sh o u ld  be g iv e n  th e  d i s c r e t i o n  t o  
a c c e p t  a p p l ic a t io n s  th a t  a r e  su b m itted  a f t e r  th e  d e a d lin e  
w here th e r e  i s  a le g i t im a t e  r ea so n  f o r  n o t com p ly in g . An 
o b v io u s  exam ple would be a hu nt t h a t  h as been m o d ified  by an 
em ergency r e g u la t io n .

4 . The co m m issio n er  sh ou ld  d e term in e  w hether to  g r a n t an 
exem p tion  or  m o d if ic a t io n  a s  soon  a s p r a c t ic a b le  a f t e r
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r e c e iv in g  an a p p l ic a t io n ,  and where p o s s ib l e  a t  l e a s t  two  
w eeks p r io r  t o  th e  d a te  th e  a p p lic a n t  w ish e s  t o  h u n t, f i s h ,  o r  
p a r t i c ip a t e  in  th e  a c t i v i t y  t h a t  i s  th e  s u b j e c t  o f  th e  
a p p l ic a t io n .

5. The com m ission er  need n ot g r a n t an exem ption  or m o d if ic a t io n  
w here th e  r e g u la t io n  or p o l i c y  d o es n o t ,  when v ie w in g  th e  
r e le v a n t  program , s e r v ic e  or b e n e f i t  a s  a w h o le , p r o h ib it  th e  
p e r so n  w ith  a d i s a b i l i t y  from o b ta in in g  m ea n in g fu l a c c e s s  t o  
th e  program , s e r v i c e ,  or b e n e f i t .

6 . In  d e c id in g  w heth er to  g r a n t th e  r e l i e f  r e q u e s te d , th e  
com m ission er  i s  n o t l im ite d  to  th e  form o f  th e  exem ption  or  
m o d if ic a t io n  r e q u e ste d  by th e  p erso n  w ith  a d i s a b i l i t y .  The 
com m ission er  may, when n e c e s s a r y  t o  a v o id  d is c r im in a t io n ,  
ad op t any exem ption  or m o d if ic a t io n  t h a t  p r o v id e s  th e  p erso n  
w ith  a d i s a b i l i t y  m ean in gfu l a c c e s s  to  th e  program , s e r v i c e ,  
or  b e n e f i t  a t  i s s u e .

7 . I f  an e x i s t i n g  r e g u la t io n  or p o l i c y  p r o h ib it s  a p erson  w ith  a 
d i s a b i l i t y  from m ean in gfu l a c c e s s  t o  a program , s e r v ic e ,  or  
b e n e f i t ,  bu t th e  com m issioner f in d s  th a t  th e  p e rso n  can n ot be 
accommodated w ith o u t (a) fu n d a m en ta lly  a l t e r in g  th e  program, 
s e r v i c e ,  or b e n e f i t /  or (b) in c u r r in g  undue a d m in is t r a t iv e  
burdens and e x p e n se , th e  com m ission er  sh o u ld  s e t  f o r t h ,  in  
w r it in g ,  a l l  f a c t s  th a t  su p p ort th e  d e c i s io n .  The d e c is io n  
m ust be made a f t e r  c o n s id e r in g  a l l  r e s o u r c e s  a v a i la b le  fo r  u se  
in  th e  fu n d in g  and o p e r a tio n  o f  th e  s e r v i c e ,  program, or  
b e n e f i t .  The com m issioner sh o u ld  ta k e  any o th e r  a c t io n  th a t  
w ould n o t r e s u l t  in  such an a l t e r a t io n  or burdens but th a t  
n e v e r t h e le s s  p r o v id e s  p erso n s w ith  d i s a b i l i t i e s  th e  b e n e f i t s  
or s e r v i c e s  a t  i s s u e .

8 . I f  th e  com m ission er  d e c id e s  to  g r a n t a l l  or p a r t  o f  th e  r e l i e f  
r e q u e s te d  in  th e  a p p l ic a t io n ,  th e  com m issioner sh o u ld  p r o v id e  
a w r i t t e n  d e s c r ip t io n  o f  th e  a u th o r iz e d  exem ption  or  
m o d if ic a t io n  t o  th e  handicapped in d iv id u a l .  The w r it t e n  
a u t h o r iz a t io n  sh o u ld  be c a r r ie d  by th e  p erson  a t  a l l  t im e s  
w h ile  h u n tin g  or  f i s h in g .

The p roced u re  o u t l in e d  above a tte m p ts  to  in c o r p o r a te  many 
o f  th e  term s and s p e c i f i c  req u irem en ts o f  th e  ADA. The p roced u re  
i s  i l l u s t r a t i v e  o n ly , and we do n o t s u g g e s t  t h i s  p roced u re  i s  th e  
o n ly  p o s s i b l e  means o f  c a r r y in g  o u t th e  ADA's o b l ig a t io n s .  
N e v e r th e le s s ,  th e  approach u lt im a t e ly  adop ted  by th e  boards sh o u ld  
be adop ted  a s  r e g u la t io n s  and sh o u ld  c o n ta in  th e  su b s ta n c e  o f  th e  
p roced u re  d e s c r ib e d  above. F in a l ly ,  p le a s e  n o te  t h a t  t h i s  
memorandum, by s e t t i n g  fo r th  th e  minimum r eq u ire m en ts  o f  th e  ADA,
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sh o u ld  n o t  be c o n str u e d  as d is c o u r a g in g  t h e  b oard s or th e  
d ep artm en t from d o in g  more than th e  ADA r e q u ir e s  t o  p r o v id e  p e r so n s  
w ith  d i s a b i l i t i e s  o p p o r tu n it ie s  t o  hunt and f i s h  in  A la sk a .

IV . CONCLUSION

The Boards o f  F is h e r ie s  and Game and th e  D epartm ent o f  
F is h  and Game m ust en su re  th a t  t h e i r  r e g u la t io n s  and p o l i c i e s  do 
n o t  p r e c lu d e  p e r so n s  w ith  d i s a b i l i t i e s  from a m ea n in g fu l  
o p p o r tu n ity  t o  hunt and f i s h  in  A la sk a . The b oard s may d e le g a t e  to  
th e  com m ission er  th e  a u th o r ity  t o  g r a n t r e a s o n a b le  exem p tion s from  
or  m o d if ic a t io n s  t o  e x i s t in g  r e g u la t io n s  or  p o l i c i e s  when th o s e  
e x em p tio n s or m o d if ic a t io n s  are n e c e s s a r y  t o  accommodate p e r so n s  
w ith  d i s a b i l i t i e s  and a v o id  d is c r im in a t io n .  No ex em p tio n s or  
m o d if ic a t io n s  are  n e c e s s a r y  where e x i s t i n g  r e g u la t io n s  or p o l i c i e s  
do n o t  im pose a r t i f i c i a l  b a r r ie r s  upon h u n te r s  and f i s h e r s  w ith  
d i s a b i l i t i e s ,  or where such exem p tion s w ould fu n d a m en ta lly  a l t e r  
th e  program , s e r v i c e ,  or b e n e f i t  a t  i s s u e ,  or c a u se  undue 
a d m in is t r a t iv e  burdens or ex p en se .
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(d) W ithdrawal of Attorney.
(1) An attorney who has appeared for a party in 

an action or proceeding may be permitted to with­
draw as counsel for such party only as follows:

(A) For good cause shown, upon motion and 
notice of hearing served upon the party in accor­
dance with Rule 77 and after the withdrawing 
attorney provides to the court the last known address 
and telephone number of the attorney’s client; or

(B) Where the party has other counsel ready to 
be substituted for the attorney who wishes to with­
draw; or

(C) Where the party expressly consents in open 
court or in writing to the withdrawal of the party’s 
attorney and the party has provided in writing or on 
the record a current service address and telephone 
number.

(2) An attorney shall be considered to have 
properly withdrawn as counsel for a party in an 
action or proceeding in which a period of one year 
has elapsed since the filing of any paper or the 
issuance of any process in the action or proceeding, 
and

(A) The final judgment or decree has been 
entered and the time for filing an appeal has expired, 
or

(B) If an appeal has been taken, the final judg­
ment or decree upon remand has been entered or the 
mandate! has issued affirming the judgment or 
decree.
•This subparagraph (2) shall not apply to an attorney 
who files and serves a notice of continued represen­
tation.

(e) Stipulations. Stipulations between parties or 
their attorneys will be recognized only when made in 
open court, or when made in writing and filed with 
the clerk.

(0 Time for Argum ent. Unless otherwise 
specially ordered no longer than one quarter hour 
shall be allowed each party for argument upon any 
motion, or on any hearing other than a final hearing 
on the merits. The time for opening statements and 
arguments at the trial of an action shall be deter­
mined in accordance with Civil Rule 46(h).

(g) D isbarm ent nnd Discipline. Whenever it 
appears to the court that any member of the bar has 
been disbarred or suspended from practice or con­
victed of a felony, that member shall not be permit­
ted to practice before the court until the member is 
thereafter reinstated according to existing statutes 
and rules.
(Adopted by SCO 5 October 9, 1959; amended by 
SCO 98 effective September 16, 1968; by SCO 258 
effective November 15, 1976; by SCO 355 effective 
April 1, 1979; by SCO 390 effective Novembei 7,

1979; by SCO 604 effective September 14, 1984; by 
SCO 612 effective January 1, 1985; by SCO 696 
effective September 15, 1986; by SCO 876 effective 
July 15, 1988; by SCO 1153 effective July 15, 1994; 
and by SCO 1450 effective October 15, 2001)

AnnotationsC a s e sT rial court did not abuse discretion but acted appropriately and w itli h ig h  regard to propriety and to the p u b lic  im a ge o f (he legal profession in gran ting m o tion o f  co u n sel for his volun tary d isqu alificatio n  w here a c o n flic t o f  interest w as not y e t ao tu ally  indicated  but it co u ld  not be determ ined that such a c o n flic t m ig h t not d evelop  by testim ony to be o ffere d  during the trial, G r c g o ir e  v . N a tio n a l B a n k  o f  A la s k a , O p . N o . 336, 413 P 2d 27 (A la sk a  1966). IW h ere a clie n t states by a ffid a v it that he has d isch arged  his attorney b y m eans o f  letter, it is net error to a llo w  that attorney to w ithdraw , even th ough the attorney does not serve the c lie n t w ith  notice o f  hearing on a m otion to be a llo w ed  to w ithdraw . M o r n n  v . K e n a i  T o w in g  n n d  S n lv n g e , I n c . ,  O p . N o . 1056, 523 P2d 1237 (A la sk a  1974).W here there is no dispute as to the m aterial term s o f  a settlem en t, the provisions o f  paragraph (e) o f  this rule are met i f  both parties adm it either in  a w ritin g filed w ith the c le rk  or o ra lly  in open court that a settlem ent had been reached. In te r io r  C r e d it  B u r c n u , I n c . ,  v . B u s s in g , O p . N o . 1366, 559 P 2d  104 (A la sk a  1977).T ria l cou rt d id  not err in h o ld in g  that p la in tiff, w h o was b oth  a d octor and a law yer, co u ld  cither represent h im s e lf or be represented by co u n sel, but not both , in his actio n  against h o sp ita l fo r  its failure to renew  his s ta ff  p riv ileg es. E u fe tn io  v. K o d ia k  Island H o s p ., O p . N o . 3 8 6 8 ,8 3 7  P2d 95 (A la s k a  1992)T ria l court abused its d iscretion in d e n y in g  attorney’s properly presented m otion to w ithdraw  as co u n sel. D c v ln c e n z i v . W r ig h t ,  O p . N o . 413 6, 882 P2d 1263 (A la sk a  1994).
Rule 82, Attorney’s Fees.

(a) Allowance to Prevailing Parly. Except as 
otherwise provided b y ' law or agreed to by the 
parlies, the prevailing party in a civil case shall be 
awarded attorney’s fees calculated under this rule.

(b) Amount of Award.
(1) The court shall adhere to the following 

schedule in fixing the award of attorney’s fees to a 
party recovering a money judgment in a case:

Ju d g m e n t and, Contested C on tested N o n -i f  aw arded, W ith W ithout C o n tcstc dP rejudgm entInterest T ria l T rial
First $  25.000 20% 18% 10%N e x t $  7 5,00 0 10% 8% 3%N e x t $4 0 0 ,0 0 0 10% 6% 2%O v e r  $5 0 0,0 00 10% 2% 1%
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(2) In cases in which the prevailing party recov­
ers no money judgment, the court shall award the 
prevailing party in a case which goes to trial 30 
percent of the prevailing party's reasonable actual 
attorney's fees which were necessarily incurred, and 
shall award the prevailing party in a case resolved 
without trial 20 percent of its actual attorney’s fees 
which were necessarily incurred. The actual fees 
shall include fees for legal work customarily per­
formed by an attorney but which was delegated to 
and performed by an investigator, paralegal or law 
clerk.

:r ' (3) The court may vary an attorney’s fee award 
calculated under subparagraph (b)(1) or (2) of this 
rule if, upon consideration of the factors listed 
below, the court determines a variation is warranted:

(A) the complexity of the litigation;
(B) the length of trial;
(C) the reasonableness of the attorneys’ hourly 

rates and the number of hours expended;
(D) the reasonableness of the number of attorneys 

used;

(E) the attorneys’ efforts to minimize fees;
(F) the reasonableness of the claims and defenses 

<?;■ pursued by each s i d e ; _________________________
(G) vexatious or bad faitli conduct;

1 (H) the relationship between the amount of work 
£ performed and the significance of the matters at 

s t a k e ; ___________ _____________________ _
(1) the extent to which a given fee award may be 

so onerous to the non-prevailing party that it would 
deter similarly situated litigants from the voluntary 
use of the courts;
7 ( J )  die extent to which the fees incurred by the 

|  prevailing party suggest that they had been influ- 
V ciiced by considerations apart from the case at bar,

■ isuch as a desire to discourage claims by others 
against the prevailing party or its insurer; and______

V (K) other equitable factors deemed relevant.
gpdf the court varies an award, the court shall explain 

the reasons for the variation.
iiji. (4) Upon entry of judgment by default, the 

plaintiff may recover an award calculated under 
iV subparagraph (b)(1) or its reasonable actual fees 
§:.' which were necessarily incurred, whichever is less. 

Actual fees include fees for legal work performed by 
,an investigator, paralegal, or law clerk, as provided 
in subparagraph (b)(2).

p', (c) Motions for A ttorney’s Fees. A motion is 
required for an award of attorney’s fees under this 

. riile or pursuant to contract, statute, regulation, or 
|-,:|aw. The motion must be filed within 10 days after 
j, the date shown in the clerk’s certificate of distri-

bution on the judgment as defined by Civil RuleffiV i>'£ !'
1

A !■

58.1. Failure to move for attorney’s fees within 10 
days, or such additional time as the court may allow, 
shall be construed as a waiver of the party’s right to 
recover attorney’s fees. A motion for attorney’s fees 
in a default case must specify actual fees.

(d) Determ ination of Award. Attorney’s fees 
upon entry of judgment by default may be deter­
mined by the clerk. In all other matters the court 
shall determine attorney’s fees.

(e) Equitable Apportionm ent Under AS 
09.17.080. In a case in which damages are appor­
tioned among the parties under AS 09.17.080, the 
fees awarded to the plaintiff under (b)(1) of this rule 
must also be apportioned among the parlies accord­
ing to their respective percentages of fault. If the 
plaintiff did not assert a direct claim against a third- 
party defendant brought into the action under Civil 
Rule 14(c), then

(1) the plaintiff is not entitled to recover the 
portion of the fee award apportioned to that party; 
and

(2) the court shall award attorney’s fees between 
the third-party plaintiff and the third-party defendant 
as follows:

(A) if no fault was apportioned to the third-party 
defendant, the third-party defendant is entitled to 
recover attorney’s fees calculated under (b)(2) of this 
rule;

(B) if fault was apportioned to the third-party 
defendant, the third-party plaintiff is entitled to 
recover under (b)(2) of this rule 30 or 20 percent of 
that party’s actual attorney’s fees incurred in assert­
ing the claim against the third-party defendant.

(f) Effect of Rule. The allowance of attorney’s 
fees by the court in conformance with this rule shall 
not be construed as fixing the fees between attorney 
and client.
(Adopted by SCO 5 October 9, 1959; amended by 
SCO 497 effective January 18, 1982; by SCO 712 
effective September 15, 1986; by SCO 921 effective 
January 15, 1989; by SCO 1006 effective January 
15, 1990; by SCO 1066 effective July 15, 1991; 
repealed and reenacted by SCO 1118am effective 
July 15, 1993; amended by SCO 1195 effective July 
15, 1995; by SCO 1200 effective July 15, 1995; by 
SCO 1241 effective July 15, 1996; by SCO 1246 
effective July 15, 1996; by SCO 1281 effective 
August 7, 1997; and by SCO 1340 effective January 
15, 1999)
Note to SCO 1118am: By adopting these amend­
ments to Civil Rule 82, the court intends no change 
in existing Alaska law regarding the award of 
attorney’s fees for or against a public interest liti­
gant, see, e.g., Anchorage Daily News v. Anchor­
age School Dist., 803 P.2d 402, 404 (Alaska 1990); 
City of Anchorage v. McCabe, 568 R2d 986, 993-

2 1 1
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(c) Reversal or Partial Reversal. In cases of 
reversal of any judgment, order or decision of the 
superior court, costs shall be allowed the appellant or 
petitioner unless otherwise ordered by the court. In 
cases of partial affirmance and partial reversal, the 
court will determine which party, if any, shall be 
allowed costs.

(d) Costs to be Awarded. When costs are 
awarded in the appellate court, they shall include, 
unless the court otherwise orders and subject to 
Rules 210(b)(6) and (c)(6), the filing fee, the costs 
of preparing the transcript, premiums for any bond 
under Rule 204(c) or 204(d), and the costs of dupli­
cating and mailing briefs and excerpts of records. 
Duplicating costs will not be awarded in excess of 
the rale generally charged by printers in the city in 
which counsel is located.

(e) A ttorney’s Fees. Attorney’s fees may be 
allowed in an amount to be determined by the court. 
If such an allowance is made, the clerk shall issue an 
appropriate order awarding fees at the same time that 
an opinion or an order under Rule 214 is filed. If the 
court determines that an appeal or cross-appeal is 
frivolous or that it has been brought simply for 
purposes of delay, actual attorney's fees may be 
awarded to the appellee or cross-appellee.

(T5 Procedure.
(1) Dill o f  Costs. At the time an opinion or an 

order under Rule 214 is filed, the clerk shall notify 
the party or parties entitled to recover costs under 
subsections (b) and (c) of this rule. That party or 
parties shall serve and file an itemized and verified 
bill of costs within 10 days after the date of notice 
of the opinion or order. Date of notice is defined in 
Civil Rule 58.1(c). The bill of costs shall be limited 
to the items specified in subsection (d) of this rule. 
Failure to file a timely bill of costs is a waiver of 
the right to recover costs. Objections to the bill of 
costs may be filed within 7 days after service of the 
bill. Promptly after expiration of the time for filing 
objections, the clerk shall issue an itemized award of 
costs. A hearing on the bill of costs shall not be held 
unless requested by the clerk. The clerk may not 
delegate to a deputy clerk the authority to award 
costs in cases in which objection is filed, except with 
the approval of the chief justice. Return of the record 
shall not be delayed pending the award of costs.

(2) Reconsideration. A party aggrieved by an 
order awarding costs under subsection (0(1) of this 
rule or an order awarding attorney’s fees under 
subsection (e) of this rule may file a motion for 
reconsideration within ten days after the date of 
notice of the order. The non-moving party may file 
a response within seven days after service of the 
motion. Reconsideration of an award of costs or 
attorney’s fees under (f)(1) or (e) will be determined 
by an individual justice or judge. Full court recon­
sideration of such individual justice’s or judge’s

decision may be sought pursuant to Appellate Rule 
503(b).

(3) Rehearing. If a timely petition for rehearing 
is filed, the clerk shall not award costs until the 
court has disposed of the case on rehearing. Supple­
mental or amended bills of costs may not be filed 
after disposition of a petition for rehearing unless 
requested by the court.

(g) Exemptions.
(1) Workers’ Compensation Appeals. In an 

administrative appeal from the Alaska Workers’ 
Compensation Board or in an appeal from a denial 
of a claim of benefits under the Employment Securi­
ty Act, an award of costs or attorney’s fees shall not 
be made against the claimant in either the supreme 
court or the superior court unless the court finds that 
the claimant’s position was frivolous, unreasonable, 
or taken in bad faith.

(2) In an administrative appeal from the Alaska 
Workers’ Compensation Board, full reasonable 
attorney’s fees will be awarded to a successful 
claimant. Counsel for the claimant shall serve and 
file an affidavit of services rendered on appeal 
within 10 days from the date of notice of an opinion 
or an order under Rule 214. Objections to the 
affidavit of services may be filed within 7 days of 
service of the affidavit. An individual justice shall 
determine the amount of fees to be awarded.

(h) Execution. Upon proper application, the 
clerk of the trial court may issue writs of execution 
upon the award of costs and attorney’s fees made 
pursuant to this rule, without the approval of a judge 
of the trial court.
(SCO 439 effective November 15, 1980; amended by 
SCO 507 effective July 1, 1982; by SCO 508 effec­
tive July 1, 1982; by SCO 512 effective October 1, 
1982; by SCO 552 effective February 1, 1983; by 
SCO 554 effective April 4, 1983; by SCO 562, 
effective May 2, 1983; by SCO 583 effective Febru­
ary 1, 1984; by SCO 619 effective June 15, 1985; by 
SCO 847 effective January 15, 1988; by SCO 1024 
effective July 15, 1990; by SCO 1155 effective July 
15, 1994; by SCO 1279 effective July 31, 1997; and 
by SCO 1440 effective October 15, 2001)
NOTE: In 1997 the legislature enacted AS 
18.16.030(m), which provides that a filing fee may 
not be required of, and court costs may not be 
assessed against, a minor in a proceeding to bypass 
parental consent to an abortion. According to ch. 14,
§ 10 SLA 1997, AS I8.16.030(m) has the effect of 
amending Administrative Rule 9, Civil Rule 79, and 
Appellate Rule 508 by prohibiting filing fees and 
assessment of court costs in certain actions. Instead 
of amending individual rules to implement AS 
18.16.030, the supreme court has adopted a separate 
rule on judicial bypass proceedings in the superior

6 4 7



R u le  5 0 6 A L A S K A  R U L E S  O F  C O U R T

•  Rule 506. Rehearing.

(a) Grounds for Petition. The court may order 
a rehearing of a matter previously decided if, in 
reaching its decision:

(1) The court lias overlooked, misapplied or 
failed to consider a statute, decision or principle 
directly controlling; or

(2) The court has overlooked or misconceived 
some material fact or proposition of law; or

(3) The court has overlooked or misconceived a 
material question in the case.

A rehearing will not be granted if it is sought 
merely for the purpose of obtaining a reargument on 
and reconsideration of matters which have already 
been fully considered by the court.

(b) Time for Filing —  Form  of Petition. An
original and five copies of a petition for rehearing 
must be filed within 10 days after the date of notice 
of the opinion or other decision. Date of notice is 
defined in Civil Rule 58.1(c) and Criminal Rule 
32.3(c). The petitioner shall specifically state which 
of the grounds for rehearing specified in paragraph
(a) exists, and shall specifically designate that 
portion of the opinion, the brief, or the record, or 
that particular authority, which the petitioner wishes

•
 the court to consider. The petition shall be prepared 

in conformity with Rule 513.5(b) and when filed 
shall be accompanied by proof of service on all 
parties. No petition for rehearing shall exceed five 
typewritten pages. No memoranda or briefs in 
support of a petition for rehearing, and no response 
to a petition for rehearing, shall be received unless 
requested by the court.
(SCO 439 effective November 15,1980; amended by 
SCO 554 effective April 4, 1983; by SCO 584 
effective February 1, 1984; by SCO 688 effective 
May 1, 1986; by SCO 718 effective September 15, 
1986; and by SCO 827 effective August 1, 1987)

AnnotationsC a s e sR ehearing w as granted on state 's representation that a portion o f  its argum ent had been m isconstrued. S ta te  v . K e e p , O p . N o . 313, 409 l’ 2d 321 (on hearing). (A la sk a  1965).Q u estio n s raised fo r the first tim e on petition fo r  rehearing w ill not be considered by the suprem e court. W a tts  v . S e w a rd  S c h o o l H o a r d , O p . N o . 3 80 , 423 I’ 2d 678 (on rehearing). (A la sk a 1967).A n  argum ent not raised on appeal w ill not be considered on rehearing. W c r n b e r g  v . S t a t e , O p . N o . 972, 519 P2d 801 (A la sk a  1974).O n  appeals o f  w o rkm an's com pensation d ecisio n  to superior court, superior court did  not abuse its d iscretion in reducing the originnl fee aw ard to appellees fo llo w in g appellant’s m otion to reconsider by (1) not requesting a reply from  appellees to appellant's m otion fo r reconsideration or (2) by reducing the fee aw ard b ecau se ap p elle es’ b rie f was

e x ce ssiv e . C h ild s  v . 'IW lii , O p . N o . 364 5, 799 P 2d  1338 (A la sk a  1990).T h is  rule was not intended to a llo w  parlies to raise new argu m ents after they have had a ch an ce to a n a lyze  an appellate court d ecisio n ; the rule im p lic itly  lim its rehearing to legal p rin cip le  or propositions that were raised by the parlies in the norm al course o f  the app eal. H o o tli v . S t a t e , O p . N o . 1428, 903 P2d 1079 (A la sk a  A p p . 1995).
Rllle 507. Judgm ent.

(a) The opinion of the appellate court, or its 
order under Rule 214, shall constitute its judgment, 
and shall contain its directions to the trial court, if 
any. No mandate shall be issued.

(b) Unless the opinion or order expressly states 
otherwise, the judgment of the appellate court takes 
effect and full jurisdiction over the case returns to 
the trial court on the day specified in Rule 512(a) for 
return of the record. However, in an appeal under 
Appellate Rule 207 relating to release prior to 
judgment, the judgment of the Court of Appeals 
takes immediate effect and full jurisdiction over the 
case returns to the trial court on the day the Court of 
Appeals issues its opinion or order deciding the ap­
peal.

(c) A motion to stay the effect of the judgment 
of the appellate court beyond the day specified in 
Rule 512(a) shall be made to that court.
(SCO 439 effective November 15,1980; amended by 
SCO 551 effective February 1, 1983; amended by 
SCO 729 effective December 15, 1986)

AnnotationsC a s e sA n  order o f  dism issal by the suprem e court is not in itse lf a m andate. S in g le ta r y  v . S t a t e , O p . N o . 1711, 583 P2d 847 ( A la sk a  1978).A lth o u g h  appellate court o p in io n  reversing defendant's co n v ictio n  and rem anding the case for a new  trial w as issued on Ju n e  6 , 1986, the opin ion  did not b ecom e operative and had n o  fo rce or valid ity  as an order for a new  trial un til the dale sp ecifie d  fo r  return o f  the record, thus the date sp ecifie d  for return, not the issuance date, triggered co im iicn ccm cn t o f  the 120-day speedy trial period. N ltz  v . S t a t e , O p . N o . 7 59 , 745 P 2d  1379 (A la sk a  A p p . 1987).
Rule 508. Costs.

(a) Dismissal or Denial. If au appeal is dis­
missed or petition denied by the appellate court, 
costs shall not be allowed to the appellee or respon­
dent, unless otherwise ordered by the court.

(b) Affirmance of Judgm ent. In all cases of 
affirmance of a judgment or any order or decision of 
the superior court, costs shall be allowed to the 
appellee or respondent unless otherwise ordered by 
the court.

6 4 6
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94 (Alaska 1977); G ilbert v. Stale, 526 P.2d 1131, 
1136 (Alaska 1974), or in the law that an award of 
full attorney’s fees is manifestly unreasonable in the 
absence of bad faith or vexatious conduct by the 
non-prevailing party. See, e.g., Malvo v. J.C. 
Penney Co., 512 P.2d 575, 588 (Alaska 1973); 
Demoski v. New, 737 P.2d 780, 788 (Alaska 1987).
Note: AS 25.25.313(c), added by § 6 of ch. 57 SLA 
1995 (the Uniform Interstate Family Support Act), 
has the effect of amending Civil Rule 82 by requir­
ing the court to award costs and fees against a party 
who requests a hearing primarily for delay in a 
support proceeding listed in AS 25.25.301.

RABINOWITZ, Justice dissenting.
I dissent from the court’s adoption of the amend­

ments to Civil Rule 82 called for in [SCO11118am.] 
In my view no compelling case has been made 
demonstrating the need for these changes,1 Further, 
my judicial hunch is that these amendments to Civil 
Rule 82, in particular the new provisions reflected in 
(b)(3)(A) through (K), will unnecessarily and dra­
matically increase litigation over attorney’s fees 
awards both in our trial courts as well as in this
court.

‘In this regard I note that the Alaska Judicial 
Council is scheduled to conduct an in depth empiri­
cal study of the workings of Civil Rule 82. My 
preference is to await the results of the Council’s 
study before deciding whether any of the current 
provisions of Rule 82 should be amended. Such a 
study should position this court to make a more 
informed assessment as to whether the current rule 
operates in a fashion which unjustly denies access to 
our courts. I further note that our Civil Rules Com­
mittee recently surveyed the Alaska Bar membership 
on discrete aspects of Civil Rule 82. A clear majori­
ty of those responding to the committee’s question­
naire indicated: that Civil Rule 82 does not deter 
people of moderate means from filing valid claims; 
that the rule does not put excessive pressure on 
moderate income people to settle valid claims; and 
that the rule is needed to discourage frivolous 
litigation.

2Any attorney worth his or her salt will, pursuant 
to the expansive provisions of (b)(3)(A) through (K), 
request variations from the attorney’s fees awards 
called for under either the monetary recovery sched­
ule provisions of (b)(1), or the provisions of (b)(2) 
which apply where no money judgment is recovered 
by the prevailing parly.
Note to SCO 1281: In 1997 the legislature amended 
AS 09.30.065 concerning offers of judgment. Ac­
cording to ch. 26, § 52, SLA 1997, the amendment 
to AS 09.30.065 has the effect of amending Civil 
Rules 68 and 82 by requiring the offeree to pay 
costs and reasonable actual attorney fees on a sliding 
scale of percentages in certain cases, by eliminating

2 1 2

provisions relating to interest, and by changing 
provisions relating to attorney fee awards. According 
to § 55 of the session law, the amendment to AS 
09.30.065 applies "to all causes of action accruing 
on or after the effective date of this Act." However, 
the amendments to Civil Rule 68 adopted by para­
graph 5 of this order are applicable to all cases filed 
on or after August 7, 1997. See paragraph 17 of this 
order.
Note: Chapter 94 SLA 1998 adopts AS 46.03.761, 
which allows the Department of Environmental 
Conservation to impose administrative penalties 
against an entity that fails to construct or operate a 
public water supply system in compliance with state 
law or a term or condition imposed by the depart­
ment. According to section 5 of the act, subsection 
(j) of this statute has the effect of amending Civil 
Rules 79 and 82 by allowing the recovery of full 
reasonable attorney fees and costs in an action to 
collect administrative penalties assessed under AS 
46.03.761. A n n o ta tio n sC u s e s
1.
II.
III.

IV .

In G en eral P re v a ilin g  Parly  R e v ie w  A .  StandardII. A b u se  o f  D iscre tio n  or Error F ee S ch e d u leI. In GeneralT h e  con u n on  law  d id  not perm it allo w an ce o f  attorney's fees as costs to the p rev ailin g  party, but in  A la sk a  such a llo w an ce is  o f  le la tiv c ly  an cien t origin  and prior to attainm ent o f  statehood the m atter w as regulated by statute. M c D o n o u g h  v . L e e , O p . N o . 378 , 420 P2d 459 (A la sk a  1966).T h e  purpose o f  this rule is to encourage settlem ent o f  civil litigation  as w ell as to av o id  protracted litigation . M lk ln u ts c h  v. D o m in ic k , O p . N o . 538 , 452 P2d 438 (A la sk a  1969).W here a m ech an ics' lienor files a four-cou nt com plaint a g ain st the b eneficiary  o f  a deed o f  trust to fo reclose the m e ch an ics' liens but prevails on only  one count, the trial coiirt m ay properly refuse to aw ard cither parly costs or attorney's fe es. Itrn n d  v . F ir s t  F e d e r a l S a v in g s  &  L o a n  A s s o c ia tio n  o f F a lr b n n k s , O p . N o . 6 5 8 , 478 P2d 829 (A la sk a  1970).T h is  rule docs not ip p ly  where p lain tiffs  seek an injunction and arc aw arded an in ju n ction  w h ich is to be void  i f  the defendant pays certain d am ages, since the rule in such case is not an accu rate criterion fo r  determ ining a fe e . S t n u b e r  v. G r a n g e r , O p . N o . 777, 495 P2d 67 (A la sk a 1972).T h e  purpose o f  this rule is o n ly  to partially com pensate a clie n t for the productive w ork done by his attorney, It is irrelevant that actual attorney’s fees arc several tim es the am oun t aw arded. S tn te  v . A b b o t t , O p . N o . 804, 498 P2d 712 ( A la sk a  1972).T h e  determ ination o f  w h ich  party prevails an d  is  entitled to costs is w ithin  the d iscretion o f  the trinl ju d g e . D c W it t  v. L ib e r t y  L e a s in g  C o . o f  A la s k a , O p . N o . 818, 499 P2d 599 (A la sk a  1972).
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