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A BILL 

FOR AN ACT ENTITLED 

"An Act relating to limitations on actions to quiet title to, eject a person from, or recover 

real property or the possession of it; relating to adverse possession; and providing for an 

effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 09.10.030 is amended to read:

Sec. 09.10.030. Actions to recover real property [IN 10 YEARS], fa] 

Except as provided in (b) of this section, a [A] person may not bring an action for 

the recovery of real property [,] or for the recovery of the possession of it unless the 

action is commenced within 10  years.

(b) An action may be brought at any time by a person whose ownership 

interest in real property Is recorded under AS 40.17 to

(1 ) quiet title to that real property; or

(2) eject a person from that real property.

An action may not be maintained under this section [FOR THE

-1. CSSB 93( )
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RECOVERY] unless it appears that the plaintiff, an ancestor, a predecessor, or the 

grantor of the plaintiff was seized or possessed of the premises in question at some 

time [WITHIN 10 YEARS] before the commencement of the action,

* Sec. 2. AS 09.45.052(a) is amended to read:

(a) The uninterrupted adverse notorious possession of real property under 

color and claim of title for seven years or more, or the uninterrupted adverse 

notorious possession of real property for 10 .years or more because of a good faith 

but mistaken belief that the real property lies within the boundaries of adjacent 

real property owned by the adverse claimant is conclusively presumed to give title 

to the property except as against the state or the United States. For the purpose of this 

section, land that is in the trust established by the Alaska Mental Health Enabling Act 

of 1956, P.L. 84-830,70 Stat. 709, is land owned by the state.

* Sec. 3. AS 09.45.052 is amended by adding new subsections to read:

(c) Notwithstanding AS 09.10.030, the uninterrupted adverse notorious use of 

real property by a public utility for utility purposes for a period of 10  years or more 

vests in that utility an easement in that property for that purpose.

(d) Notwithstanding AS 09.10.030, the uninterrupted adverse notorious use, 

including construction, management, operation, or maintenance, of private land for 

public transportation or public access purposes, including highways, streets, roads, or 

trails, by the public, the state, or a political subdivision of the state, for a period of 10  

years or more, vests an appropriate interest in that land in the state or a political 

subdivision of the state.

* Sec. 4. The uncodificd law of the State of Alaska is amended by adding a new section to 

read:

APPLICABILITY. AS 09.10.030, as amended in sec. 1 of this Act, applies to actions 

that have not been barred before the effective date of this Act by AS 09.10.030 as it read 

before the effective date of this Act.

* Sec. S. This Act takes effect immediately under AS 01.10.070(c).
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Paul CostelloFrom:
Sent:

Paul CostelloMonday, May 05.2003 4:53 PM ,LJnda‘7\fl(Je'rS6hT; TavKi lleorie Bea HagenSB 93 Comments May 5,2003Subject:
Linda,

Here are my comments in response to the changes made to SB93. Thank you for yc ur help.

SB 93 - Adverse Possession-Comments by the Fairbanks North Star Borouqh-Mav 5.2003

The Fairbanks North Star Borough, Department of Land Management, has reviewed the working draft dated 5,2.2003 CSSB 93. In 
addition, we have had a chance to discuss the legislation with Jon K. Tillinghast, representative of its supporters, in response to our 
comments which were e-mailed to members of the interior delegation on Friday and Saturday, May 2&3,2003. Our comments were 
intended to ask questions about the legislation. The doctrine of adverse possession has been around for 800 years, and any state law 
essentially doing away with most of it by eliminating the statue of limitations only for the record owners, should be thoroughly evaluated 
for its larger implications.

It appears that our concerns regarding the impact on our municipality, from a municipal land management perspective, have been 
abated by this version and therefore we have no further comment on SB 93 as a municipality unless there are further amendments. 
The apparent impact of this version of the new law on municipalities is merely neutral, other than the litigation it may spawn regarding 
interpretation.

Thank you for this opportunity to comment.

Paul Costello, SR/WA, Director 
Department of Land Management



S E N A T E  B IL L  9 3 -A D V E R SE  P O S S E S S IO N
B a c k g r o u n d : As of April 30, 2003, this draft legislation proposes to amend Alaska statute and 
essentially eliminate the doctrine of adverse possession. Adverse possession is a doctrine in law 
which allows a person to assert a claim to another person’s land. The law requires that the 
possession must have been continuous and uninterrupted, the possessor must have acted as if he 
were the owner and not merely one acting with the permission of the owner, and the possession 
must have been reasonable visible to the record owner. The period of possession must be for at 
least 10 years, or for more than 7 years if the person has some paperwork that supports their 
claim. The claimant must assert his rights in court, where the property owner has the right to 
defend his title. This process is most often used to settle boundary disputes between neighbors 
when one person may have built his garage two feet over the line on his neighbors property. It is 
also used by Municipalities and the State to clear title to road right of ways.

The proposed legislation would create confusion among those individuals, entities and agencies 
who use the doctrine to clear title and creates some constitutional questions in the process. It 
needs further and more detailed study.

The proposed legislation appears to have been sponsored by Sealaska Corporation, which is 
concerned about persons adversely possessing their ANCSA corporate land. It is unclear why 
native corporations need this additional protection, because Section 43 USC 1636(d)(l)A was 
specifically written to grant these large landowners protection from claims of adverse protection 
and similar claims based upon estoppel.

Statement: The Fairbanks North Star Borough, Department of Land Management, has reviewed 
the proposed legislation and has a number o f questions and concerns regarding its intent and 
implementation. We recommend that prior to further action by the legislature, the impact of the 
legislation be considered in detail. If passed in its current form SB 93 may create more 
uncertainty and litigation than it is intended to prevent. The Borough is speaking as a large 
landowner holding title to some dedicated right of ways and has concerns for its resident private 
landowners who may be impacted by this proposed legislation.

As a testifier pointed out on March 11, 2003, the equitable doctrine of adverse possession has 
evolved over hundreds o f years through English common law and the case law of the United 
States. We would like to emphasize that in the past 100 years it has evolved through Alaska case 
law into a well-defined legal structure that allows people to assert their claims and landowners to 
protect their interests. The Alaska Supreme Court’s interpretation of the statutory and common 
law of the doctrine is a known quantity. It is unclear to us why there is a need to change this 
clearly defined law and doctrine to even more favor landowners of record over landowners that 
may have equitable title. We agree with the DOT&PF representative who testified at a March 
11, 2003 Senate Labor & Commerce meeting, that “Its [the doctrine of adverse possession] 
purpose is to provide a practical and efficient means of clearing title.”

Why is the legislature considering legislation -  apparently for the benefit of certain large 
landowners -  that already have the protection of federal law? 43 USC 1636(d)(l)A grants these 
large landowners protection from claims of adverse protection and similar claims based upon 
estoppel. If such landowners believe that they do not have protection under state law, why not



introduce legislation that mirrors federal law in this regard? This has been done to benefit their 
interests in terms of property taxation (AS 29.45.030(m)).

Why is it necessary, when the other 49 states have statutes similar to the current Alaska statutes, 
to amend ours at this time? Any landowner, regardless of the size of their holdings, already has 
the ability under existing law to initiate eviction action against trespassers or squatters.

The language proposed to protect the state, municipalities, and utility companies in proposed AS 
09.45.052(c) may protect public uses, but it also may raise constitutional questions. The 
proposed language would appear to permit an entity such as a municipality to expand their title 
interest from an easement to full fee under this process. Would that action be considered a 
taking? Proposed AS 09.45.052(c) apparently means that private utility companies have rights 
of adverse possession to easements along with government entities, but other businesses and 
individuals do not. Is that a constitutional distinction on these facts?

In any case the effect of the proposed legislation on a landowner’s constitutional right to due 
process and for compensation are not clear. This sows seeds of doubt and litigation into the 
future.

Also, proposed AS 09.45.052(c) appears to allow a municipality on the basis o f some claim of 
use, to claim title to an interest in land by virtue of a “conclusive presumption” without 
contemplating the specific legal process by which the affected underlying landowner may defend 
their title or obtain compensation. I suspect that the owner of the servient parcel could still 
defend against the “conclusive presumption” by controverting the “uninterrupted” and 
“notorious” and “possession” elements, so how does the new subsection really change existing 
law? Also, some of the words are ambiguous in context and would need court definition through 
litigation. For example, what is the intended definition of the word, “necessary ” in proposed AS 
09.45.052(c)?

This legislation applies to small landowners as well as large landowners. Large landowners 
often have the managerial and legal capability to patrol and prosecute adverse possession. On 
the other hand, doing away with the legal defense of adverse possession eliminates an important 
equitable protection for individuals who are unintentionally occupying the land of another for a 
long period of time. In other words, eliminating adverse possession in Alaska may impact real 
property law in ways not intended by the legislation.

The price and responsibility of property ownership is vigilance; this legislation proposes to lake 
that responsibility from the landowner unnecessarily.

The old adage of “if it ain’t broke, don’t fix it” comes to mind here. This legislation needs more 
clarification and thought before it goes forward.

FN SB Department o f Land Management 5.3.2003
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BY

Offered:
Referred:

Sponsors): SENATOR W AGONER

A B IL L  F O R  AN  A C T  E N T IT L E D  "An Act relating to limitations on actions to quiet title to, eject a person from, or recover real property or the possession of it; relating to adverse possession; and providing for an effective date."
B E  IT E N A C T E D  B Y  T H E  L E G IS L A T U R E  O F T H E  ST A T E  O F  A L A S K A :

* Section 1. AS 09.10.030 is amended to read:Sec. 09.10.030. Actions to recover real property [IN 10 Y E A R S], (a) Except as provided in (b) of this section, a [A] person may not bring an action for the recovery of real property [,] or for the recovery of the possession of it unless the action is commenced within 10 years.(b) An action may be brought at any time by a person whose ownership interest in real property is recorded under A S 40.17 to(1) quiet title to that real property; or(2) eject a person from that real property.(c) An action may not be maintained under this section [FOR THE
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R E C O V E R Y ] unless it appears that the plaintiff, an ancestor, a predecessor, or the grantor of the plaintiff was seized or possessed of the premises in question at some time [WITHIN 10 YEARS] before the commencement of the action.(d) The provisions of (b) of this section may not prevent a utility, as that term is defined in AS 42.05.990, from obtaining a prescriptive easement under the provisions of fa) of this section.* Sec. 2. AS 09.45.052 is amended by adding a new subsection to read:(c) Notwithstanding AS 09.10.030, the uninterrupted adverse notorious possession by the state or a political subdivision of the state of a public transportation or public access right-of-way or other interest in land necessary for the construction, management, operation, or maintenance of a public transportation or public access right-of-way for a period of 10 or more years is conclusively presumed to give title to the right-of-way to the state or the political subdivision, as appropriate, except as against the United States.* Sec. 3. The uncodified law of the State of Alaska is amended by adding a new section to read: APPLICABILITY. AS 09.10.030, as amended in sec. 1 of this Act, applies to actions that have not been barred before the effective date of this Act by AS 09.10.030 as it read before the effective date of this Act.* Sec. 4. This Act takes effect immediately under AS 01.10.070(c).
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D E P A R T M E N T  O F  T R A N S P O R T A T IO N  
A N D  P U B L IC  F A C IL IT IE S

OFFICE OF THE COMMISSIONER

V
FRANKH. MURKOWSKI, GOVERNOR

3132 CHANNEL DRIVE 
JUNEAU, ALASKA 99801-7898

TEXT:
FAX:
PHONE:

(907)465-3652
(907)586-8365
(907)465-3900

April 10,2003
The Honorable Thomas Wagoner Alaska State Legislature State Capitol, Room 427 Juneau, A K  99801-1182Dear Senator Wagoner:Thank you for taking the time to meet with Deputy Commissioner John MacKinnon and T last week regarding Senate Bill 93. I appreciate you hearing our concerns and accommodating language changes to the bill to address them. With the addition of the language protecting the state's interest, the department no longer has any objection with the passage o f the bill.Thank you again for working with us. I look forward to working with you again.Sincerely,

Mike Barton Commissioner

2SA.-T3ILH



S e n a t o r  T h o m a s  H. W a g o n e rC h air , Senate C om m unity  and  Regio n al  A ffairs C ommittee V ice-C hair , Senate Resou rces C ommittee
A l a s k a  S t a t e  L e g i s l a t u r e

CS for Senate Bill 93 

Sponsor Statement 

“An Act relating to limitations on actions to quiet to, eject a person from, 
or recover real property or the possession of it; relating to adverse 

possession; and providing for an effective date.”

A d v e rs e  p o s s e s s io n , o r  “ s q u a tte r s  r ig h ts ” , is  th e  d o c tr in e  in  w h ic h  a  p e rs o n  m a y  re c e iv e  
th e  t i t le  to  p ro p e r ty  s im p ly  b y  p o s s e s s in g  it. T h e  D o c tr in e  o f  A d v e rs e  P o s s e s s io n  w as  
b o rn  h u n d re d s  o f  y e a rs  a g o  d u r in g  th e  M id d le  A g e s , b u t  in c re d ib ly  s till a p p lie s  in  th e  
S ta te  o f  A la sk a .

T h e  c u r r e n t  d o c tr in e  p la c e s  u n d u e  h a rd s h ip s  o n  A la s k a ’s p r iv a te  la n d o w n e rs  b y  c h a rg in g  
th e m  w ith  th e  im p o s s ib le  ta sk  o f  p o lic in g  th e i r  la rg e  o r  re m o te  p ro p e r ty .  S B  93  w o u ld  
re p e a l th e  D o c tr in e  o f  A d v e r s e  P o s se s s io n , g iv in g  p r iv a te  p ro p e r ty  o w n e r ’s s e c u r ity  in  
k n o w in g  th e ir  p ro p e r ty  c a n  n o t  b e  ta k e n  b y  s q u a tte rs .  T h is  b ill d o e s  n o t a f fe c t  an y  
e x is t in g  r ig h ts  th a t o n e  m a y  h a v e  a lre a d y  a c q u ire d  th ro u g h  a d v e rs e  p o s se s s io n .

S e n a te  B ill 93  g iv e s  th e  s ta te , o r  p o li t ic a l  s u b d iv is io n s ,  th e  r ig h t  to  c la im  la n d  th ro u g h  
a d v e rs e  p o s s e s s io n  fo r  p u b lic  t r a n s p o r ta t io n s  o r  p u b lic  a c c e s s  r ig h t-o f-w a y s . T h is  w ill 
e n a b le  th e  D e p a r tm e n t  o f  T ra n s p o r ta t io n  to  c o n t in u e  p ro v id in g  m a in te n a n c e  a n d  u p g ra d e s  
o n  ro a d s  w ith  m in im a l c o m p lic a tio n s .

U n d e r  e x is t in g  la w , a  p e rso n  is  p ro h ib i te d  f ro m  ta k in g  g o v e rn m e n t  p ro p e r ty  b y  a d v e rs e  
p o s se s s io n . S B  9 3  s im p ly  a c c o rd s  e q u a l d ig n i ty  a n d  p ro te c tio n  to  p r iv a te  la n d  o w n e rsh ip  
r ig h ts .

State Capitol, Room 427, Juneau, A K  99801 Telephone 907/465-2828 Fax 907/465-4779S e r v in g  T h e  K enai Pen in sula



FISCAL NOTESTATE O F A LA SK A2003 L E G ISL A T IV E  SESSION
Revision Date/Time (Note if correction): 
Title Adverse Possession

Fiscal Note Number:

Bill Version:

() Publish Date:

Dept. A ffected: 
'B R U

SB 93

DCED

Sponsor
Requester

Senator W agoner
Senate Labor & Commerce

Community Assist. & Econ. Dev. (405)
Com ponent Com m unity & Business___________

Developm ent____________________
Com ponent No. 2486

Expenditures/Revenues (Thousands of Dollars)
Note: Am ounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2004 FY 2005 FY 2006 FY 2007 FY 2008 FY 2009

Personal Services 
Travel 
Contractual 
Supplies 
Equipm ent 
Land & Structures 
Grants & Claims 
M iscellaneous

TO TA L OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

C APITAL EXPENDITURES

ICHANGE IN REVENUES (

1002 Federal Receipts
1003 GF Match
1004 GF
1005 G F/Program  Receipts 
1037 GF/M ental Health
O ther (Specify Type-Do not abbreviate)

TO TAL 0.0 0.0 0.0 0.0 0.0 0.0

E stim a te  o f any c u rre n t yea r (FY2003) cos t: 0.0
M ark th is  bo x  (X) i f  fu n d in g  fo r  th is  b ill is  in c lu d e d  in  the  G o v e rn o r's  FY 2004 b u d g e t p ro p o s a l: 

POSITIONS
Full-time
Part-tim e
Tem porary

A NALYS IS : (Attach a separate paqe if necessary)This legislation would change current adverse possession law so that title holders of real property under AS 40.17 would no longer be required to initiate eviction processes within a ten-year limit to preclude adverse possession. A property owner could initiate an eviction process at any time. This legislation has no fiscal impact on this division.
Prepared by: Gene Kane, Acting D irector___________________________________  Phone 907-269-4578
Division Com m unity & Business Development__________________________  Date/Tim e 3/11/03 9:17 AM

Approved by: Edgar Blatchford, Commissioner______________________________ Date 3/11/2003_______

Agency Department of Community & Economic Development___________

(R o v is o d  9/2 0 0 2  O M B ) Pag e  1 of 1



S e n a t o r  T h o m a s  H .  W a g o n e rC hair , Senate  C om m unity and  Regio n al  A ffairs C ommittee V ice-C iia ir , S enate Resources C ommittee
A l a s k a  S t a t e  L e g i s l a t u r e

CS for Senate Bill 93 Sectional Analysis
Section 1. Amends AS 09.10.030 by inserting a new subsection (a) which sets out an 

exception.

Amends by inserting new subsection (b), which is referenced as the 

“exception” in subsection (a); specific language stating that action may be brought at any 

time by a property owner that has property rights recorded under AS 40.17.

Amends by inserting new subsection (c), which is conforming language 

regarding the application of the new subsections;

Amends by deleted specific time frame of “within 10 years” and replacing 

with “at some time”.

Section 2. Amends AS 09.45.052 by adding a new subsection (c) that gives the state or 

political subdivisions the ability to get title to land of a public transportation or public 

access right-of-way through adverse possession if occupied for at least 10 years.

Section 3. Amends by inserting new section in the uncodified laws, stating that as long 

as court action has not been taken to bar the proceeding, action to quiet title is now 

allowed.

Section 4. This is the effective date of the act -  which is immediate.

State Capitol, Room 427, Juneau, AK 99801 Telephone 907/465-2828 Fax 907/465-4779Serving Tiie K enai Peninsula



Title 09. CO D E O F C IV IL  PRO CEDU RE
Chapter 09.10. LIMITATIONS OF ACTIONSSec. 09.10.010. General limitations on civil actions.A  person may not commence a civil action except within the periods prescribed in this chapter after the cause of action has accrued, except when, in special cases, a different limitation is prescribed by statute.Sec. 09.10.020. When action commenced. [Repealed, Sec. 1 ch 27 SLA 1966. For present law, see Civ. R. 3].Repealed or Renumbered
Sec. 09.10.030. Actions to recover real property in 10 years.A  person may not bring an action for the recovery of real property, or for the recovery of the possession of it unless the action is commenced within 10 years. An action may not be maintained for the recovery unless it appears that the plaintiff, an ancestor, a predecessor, or the grantor o f the plaintiff was seized or possessed of the premises in question within 10 years before the commencement of the action.Sec. 09.10.040. Action upon judgment or sealed instrument in 10 years.(a) A  person may not bring an action upon a judgment or decree of a court o f the United States, or of a state or territory within the United States, and an action may not be brought upon a sealed instrument, unless the action is commenced within 10 years.(b) [Repealed, Sec. 54 ch 132 SLA  1998].Sec. 09.10.050. Certain property actions to be brought in six years.Unless the action is commenced within six years, a person may not bring an action for waste or trespass upon real property.Sec. 09.10.053. Contract actions to be brought in three years.Unless the action is commenced within three years, a person may not bring an action upon a contract or liability’, express or implied, except as provided in AS 09.10.040 , or as otherwise provided by law, or, except if  the provisions of this section are waived by contract.



Chapter 40.17. RECORDING OF DOCUMENTS
□ Sec. 40.17.010. Place of recording and access to records.□ Sec, 40.17.020. Recording conveyances.□ Sec. 40.17.030. Formal requisites for recording.□ Sec. 40.17.035. Recording criteria.□ Sec. 40.17.040. Indexing.□ Sec. 40.17,050. Incorporation of master form.□ Sec. 40.17.060. Documents executed under former law.□ Sec. 40.17.070. Duties of recorder: time recording is effective.□ Sec. 40.17.075. Account.□ Sec. 40.17.080. Effect o f recording on title and riuhts: constructive notice.□ Sec. 40.17.090. Conveyances and recorded documents as evidence.□ Sec. 40.17.100. Recording a reconveyance.□ See. 40.17.110. Documents eligible for recording.□ Sec. 40.17.120. Recording memorandum of lease.□ Sec. 40.17.130. Action against recorder and state.□ Sec. 40.17.900. Definitions.



State Capitol, Room 427 
Ju reau , AK 99801-1182 
Phone: (907)465-2828 
Fax: (907) 465-4779

Session:

Alaska State Legislature
Interim:

145 Main Street Loop Rd. #226 
Kenai, A K  99611 

Phone: (907) 283-7996 
Fax: (907) 283-8127

Senator Tom Wagoner
Kenai/Soldotna

For Immediate Release: February 28, 2003 
Contact: Senate Majority Press Office - 465-3803

Wagoner Bill Supports Rights of Private Land Owners 
Bill Will End “Doctrine of Adverse Possession”

(Juneau) -  Sen. Tom Wagoner (R-Kenai/Soldotna) is taking on a legal doctrine, which was first put into law roughly 800 years ago.The “Doctrine of Adverse Possession” first came on the scene during the “Middle Ages.” With its enactment anyone, including squatters, could receive title to property simply because they lived on the property, regardless who the legal property owner was. It is a doctrine the State of Alaska still employs and Wagoner says it is time for a change.“Our law, right now, allows a person who has no claim of ownership to squat on someone else’s property and as a result of their illegal trespass the squatter could actually secure title to the property they are squatting on,” said Wagoner. “That is simply legal thievery -  to me that is offens;ve and it needs to stop.”If Senate Bill 93 passes the Legislature and is signed by the governor it would repeal the Doctrine of Adverse Possession and give private property owner more security in knowing that their land will not be taken away from them summarily. The adverse possession doctrine in Alaska does not apply to state lands; it only applies to private land ownership, which Wagoner says includes Native lands and maybe even University and Mental Health lands.“In Alaska especially, many people buy large parcels of land, often that land is very remote and this doctrine puts undue hardships upon those landowners to police their property,” said Wagoner. “This bill simply accords equal dignity and protection to private land ownership, already afforded to the government.”Senate Bill 93 has been referred to the Senate’s Labor and Commerce and Judiciary committees.
nun

Broadcaster’s Note: Sound Actualities are available on this issue at www.akrepublicans.org

http://www.akrepublicans.org


SB 93: Legislation to Lim it the Circumstances Under Which 
A  Person May Divest a Landowner o f  Title to Its Land  

Under the Doctrine o f  Adverse Possession

A . Overview o f the Legislation“Adverse possession” is the doctrine under which a person-even a squatter acting in bad faith-can take another person’s property without compensation by simply possessing it, in an open and hostile way, for a certain period of years. It is a doctrine bom in the Middle Ages under circumstances that have little applicability to 21st Century Alaska, and it offends Alaska’s abiding respect for private property ownership.SB 93 would limit the availability of this doctrine to circumstances in which a person has, in good faith, occupied property under color of title for seven years. Beyond that situation, “adverse possession” is a doctrine inimical to the concept of private property ownership. And it imposes a particularly harsh burden on private landowners in Alaska who, because of the doctrine, are often charged with the impossible task of policing large remote landholdings to assure themselves that no squatter has taken residence. That burden is an economic waste, and serves no valid public policy.B. The Origins and Purpose o f the “Adverse Possession”  Doctrine1. The Doctrine's Original Rationale-Possession was Equated withOwnership“Adverse possession” is a doctrine that rewards possession of land at the expense of the landowner. The doctrine has its roots in the feudal concept of “seizin.” In the early Middle Ages, “ownership” of land was proven not by title or deed, but rather by actual possession. If a person was forcefully expelled from his property, the trespasser became



the land’s new “owner,” and the dispossessed person could regain “ownership” only by himself resorting to force. '/Gradually, the dispossessed “owner” was given a legal remedy to regain possession-a remedy which, by virtue of a statute issued under Henry VIII, must be exercised within 60 years of dispossession. Thus was bome the thought that a person could recover his land from an “adverse possessor,” but only if he acted within a specific period of tim e.2/Remember, though, that in those days possession-or “seizin”->vas title. Therefore, by giving the “adverse possessor”~or “disseizor” -the opportunity to bar the person he dispossessed from reclaiming his property after 60 years, feudal courts were, in their minds, doing no injustice ro the prior occupant, since that occupant had lost the basis for his claim of “ownership” when he was forceably dispossessed.2. A New Rationale-Possession was the Best Proof o f Ownership Gradually, English common law came to recognize the concept of conveying and holding land by deed. “Title” became something different from, and superior to, mere “possession.” And so the doctrine of “adverse possession” needed a new rationale.

1 / 5 George W. Thompson, Commentaries on the Modern Law of Real Property (1979) (“Commentaries'’) at 573-76.2 / Commentaries, supra at 574-76. Actually, "adverse possession” rules can be traced further back, to the Code of Hammurabi, which provided, in part, that:If a captain or a soldier has neglected his field, his garden and his house, instead of working them; and another takes his field, his garden and his house, and works them for three years; if he returns and desires to till his field, his garden, and his house, they shall not be given to him. He that has taken and worked them shall continue to use them.The Hammurabi Code and the Sinaitic Legislation at 32-33 (Chilperic Edwards ed., 1904).
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The virtue of “seizin,” of course, was that it was obvious who is "seized” of a particular piece of property--the person living on it. “Title,” conversely, was the source of considerable dispute, since there then existed no reliable, c entralized recording system to resolve conflicting claims of “title.” As a result:In an era o f comparatively scarce land, decentralized records and crude surveying techniques, lengthy possession may have been the best possible proof o f ownership.3/ Thus, while possession no longer equated with ownership, possession remained the best evidence of “title,” and so the doctrine of adverse possession continued to serve some worthwhile purpose. “Ultimately, the 1623 Statute of Limitations required that suits to recover possession of land be brought within twenty years. The Statute recited that this limit was necessary for ‘quieting men’s estates, and avoiding of suits...” ’ 4/3. The New American Purpose-Social Engineering In James I ’s England, if a person owned land, he probably lived on i t .5/ Even by the 16lh century, there was precious little wild land in England that a person might own, but not make productive use of. 6/This was not true in North America, where vast tracts of wilderness might lie in private ownership. Here, the assumption that ownership was reliably proven by physical possession did not hold true:Transplanted to the abundant, sparsely populated wild lands o f North America, however, the assumptions o f the [doctrine of adverse possession] ...failed. The terrain was too hostile, the
3 / Sprankling, An Environmental Critique of Adverse Possession, 19 Cornell Law Rev. 816, 822 (“Critique”) (1994).4 / Critique, supra at 823.5 / James I promulgated the 1623 statute just quoted.6 / By 1696, only 16% of England’s land were uncultivated forest lands. Critique, supra at 822, n. 25.
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forests too impenetrable and the distances too vast for most owners to reside upon or even to inspect their properties regularly. More importantly, possession o f land in the English sense, characterized by residence, cultivation or improvement, was often impractical. The minor acis, greatly separated in time, that characterized land use in wilderness areas were unlikely to afford constructive notice to the owner who did inspect occasionally.Critique, supra at 823. “Adverse possession,” then, needed a new purpose, and found one in our 19th century urge to settle the West. The modem doctrine “ was developed when much of the continental United States was unsurveyed wilderness,” and our courts and legislatures resultantly “adopted a public policy that as much land should be put to use as possible.” '7 Under the new theory of adverse possession, the squatter was to be rewarded for making use of wild land, even at the expense of the person who owned it:Beginning in the nineteenth century, American courts serving the ideology of economic expansion reformulated adverse possession in the pursuit o f national productivity. These courts transformed the doctrine from a mechanism designed to protect the title o f the true owner against false claims into a tool designed to transfer title to wild lands from the idle true owner to the industrious adverse posessor.Critique, supra at 821 (emphasis original).The American justification for the doctrine also took on something of a Marxist flavor. Vast expanses of public lands were conveyed to large, absentee landlords— principally, the railroads. As pioneers struck west and inadvertently (or otherwise) homesteaded then-or-future railroad land, Western state legislators, and courts, concluded that disputed land should belong to the worker rather than the absentee capitalist. Critique, supra at 843. For this reason, the periods necessary to establish title by “adverse possession” tend to shrink as one proceeds westward-from the old 20-year
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English rule still prevalent in the original colonies, to as little as five years in many western states.C. Adverse Possession in 2 0 Century A laska-A  Doctrine 'Without a Reason To this day, some courts, including the Alaska Supreme Court, maintain that the doctrine of adverse possession serves a useful public purpose because “society will
nbenefit from someone’s making use of land the owner leaves idle.” /One might argue that there is considerable “idle” land in Alaska’s public domain. However, in Alaska as elsewhere, neither the state nor federal government can be divested of title through adverse possession. A S 09.45.052(a). And Alaska has precious little “idle” private land.The largest private landowners in Alaska are the Native corporations established under the Alaska Native Claims Settlement Act. Those lands were conveyed both in settlement of Alaska Natives’ aboriginal claims, and to meet the “real economic and social needs of Natives.” A N CSA , §1. A N C SA  lands, then, and every acre of them, serve an important legal, social and economic purpose. They are not, any of them, “idle” in that sense.Congress, in fact, has recognized that fact, and has accordingly extended AN CSA  lands some protection from adverse possession claims as long as they remain undeveloped. 43 U .S .C . §1636(d). But A N C SA  corporations often acquire other remote lands for future resource development purposes, as will other private landowners as time goes by. To the extent that these lands are not developed, it is because development now

7 / Seddon v. Harpsler, 403 So. 2nd 409,413 (Florida 1981).8/ Tenala, Ltd. v. Fowler, 921 P.2nd 1114 (Alaska 1996).AD VERSE POSSESSION LEGISLA TIO N  RATIONALEPAGE 5



would be an economic waste, and there is no sound public policy that should prevent a private landowner from investing those lands for future generations.The last remaining modem justification for adverse possession is that it “keep[s] stale causes out of court.” Tenala, Ltd. v. Fowler, supra. But, in fact, it does just the opposite. Adverse possession cases involve untrustworthy testimony about who- possessed-what 10 or 20 years ago; conversely, and “considering current methods of record storage on microfiche, computer disks and data tapes,” claims based on record ownership will never grow stale. 9/Similarly, allowing adverse possession claims promote litigation, while limiting them discourages it. This because:[b]right line standards generally deter litigation...The record title standard draws an exceedingly bright line: the holder of record title always prevails. In contrast, adverse possession as applied to wild lands is an indeterminate, murky standard under which results can rarely be predicted with certainty.Critique, supra at 878. The fact of the matter, as Florida’s Supreme Court observed, isthat “ [wjith modem technology and computerized transactions our society is now morecapable of accurately establishing legal interest to property through paper title thanthrough possession.” Seddon v. Harpster, 493 So.2nd at 414.Continued recognition of “squatters’ rights” serves no useful public purpose inAlaska today, and it disserves others. Apart from its impact on private propertyownership generally, and implementation of A N CSA  in particular, “ [ajdverse

9 / "Outlaws of the Past: A Western Perspective on Prescription and Adverse Possession," 31 Land and Water Law Review 79, 104 (1996) ("Outlaws").
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possession...erode[s] the effectiveness and utility of both recording and marketable title statutes by creating uncertainty.” Outlaws, supra at 97.The doctrine ought to be limited to those few situations where some equity might lie in the adverse possessor’s favor, and SB 93 attempts to do just that by amending only AS 09.10.030, which currently allows land to be taken by bad faith trespassers, while leaving untouched AS 09.45.052, which allows adverse possession claims by persons with a good faith claim to the property based on color of title.AS 09.10.030 is the squatters’ statute. The adverse possessor need not occupy the property under “color of title”—that is, a deed or other conveyance. And the squatter need not even occupy the property in good faith. 10/ As one commentator puts it, this statute “gives title not only to one who because of good faith error occupies the land of another but also to a person who knowingly sought to appropriate another’s land.” n/Under this statute, the squatter must adversely possess the property for 10 years. After that, the statute, which is framed as a statute of limitations, bars the property’s owner from bringing any action against the squatter to recover his property.Section 1 of SB 93 would amend this statute to provide that the owner of record
I ocould recover his or her land-by a quiet title or ejectment aclion-at any time. / Because of computerized land records, the record owner’s claim will never, as a practical matter, grow stale.AS 09.45.052 is Alaska’s second adverse possession statute, and it deals with adverse possession that is based on “color of title.” In other words, the adverse

10 / Hubbard v. Curtiss, 684 P.2nd 842, 848 (Alaska 1984).11 / 7 Richard R. Powell, Powell on Real Property, T11012(3) (1993).
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possessor has some deed or other document purporting (but for some reason failing) to convey title to the property being possessed. Unlike the statute amended by Section 1, this statute requires good faith on the part of the possessor-in other words, an honest and reasonable belief that the possessor really owns the land. Ault v. State, 688 P.2nd 951, 956 (Alaska 1984). The legislation leaves this section untouched.Finally, Section 2 of the legislation would make the new legislation applicable to any adverse possession claim that has not “vested” by the effective date of the legislation. Adverse possession claims “vest” when the adverse possessor has met the statutory requirements for the requisite number of years-under current Alaska law, 10 years (or seven years for claims under color of title). 13/ Serious constitutional questions would arise if the legislation purported to extinguish already-vested adverse possession claims; conversely, there would appear to be no constitutional difficulty in affecting unvested claims, since an adverse possessor has no protected right in the mere expectation that, eventually, he or she may possess the land for a sufficient period of time. I4/

12 / To the extent that this statute governs other types of real property claims, the 10-year statute of limitations would be retained.13 / Markovich v. Chambers, 857 P.2nd 906, 908 (Or. App. 1993).14 / See Lovell v. Magnet Cove School District No. 8, 782 S.W.2nd 41, 42 (Ark. 1990) (change in Arkansas adverse possession statutes applicable to unvested adverse possession claims).
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