


Frank H. Murkowski, GovernorDEPARTM ENT OF LAW p.o. box I tom

OFFICE OF THE A TTORNEY GENERAL

JUNEAU, ALASKA 99SII-0300 
PHONE: (907)465-3000
PAX: (907)465-2075

April 5, 2004
APR 5 2004Senator Ralph Seekins Chair, Senate Ju diciary Com m ittee A laska State Legislature State C apitol, Room  125 Juneau, A laska 99801

R e: S B  354 -  “ A n  A ct relating to com plaints filed with, and investigations, hearings, and orders o f, the State Com m ission for Human Rights; m aking conform ing amendments; and providing for an effective date.”
Dear Senator Seekins:

I am w riting this letter to request that you schedule the above bill for a hearing at your earliest convenience.
I f  you have any questions, please feel free to contact me.

Sincerely,
G R E G G  D . R E N K E S  A T T O R N E Y  G E N E R A L

D W M /lcc
cc: M ike T ibbies, Legislative Director, O ffic e  o f  the GovernorDeborah Behr, Legislation and Regulations Attorney, Department o f  Law
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T h e  H o n o ra b le  G e n e  T h e r r i a u l t  
P r e s id e n t  o f  t h e  S e n a te  
A la s k a  S ta t e  L e g is la tu r e  
S ta te  C a p i to l ,  R o o m  111 
J u n e a u ,  AK 9 9 8 0 1 - 1 1 8 2

D e a r  P r e s id e n t  T h e r r ia u l t :

U n d e r  t h e  a u t h o r i t y  o f  a r t i c le  III, s e c t io n  18 , o f  t h e  A la s k a  C o n s t i t u t i o n ,  I 
a m  t r a n s m i t t i n g  a  b ill t h a t  w o u ld  a m e n d  th e  in v e s t ig a t io n  a n d  p r o c e d u r e  la w s  
o f  th e  S ta te  C o m m is s io n  fo r  H u m a n  R ig h ts  ( c o m m is s io n ) .  T h e  b ill w o u ld  
a m e n d  th e  in v e s t ig a t io n  a n d  h e a r i n g  p r o c e d u r e s  to  e n h a n c e  e ff ic ie n c y  a n d  to  
g ive th e  c o m m is s io n  m o re  e n f o r c e m e n t  d i s c r e t io n  to  in c r e a s e  i t s  e f f e c t iv e n e s s  
in  c o m b a t in g  u n la w f u l  d i s c r im in a t io n .

T h e  b ill w o u ld  a d d  a  n e w  s t a t u t o r y  p ro v is io n ,  A S  1 8 .8 0 .1 1 2 ,  to  p ro v id e  
t h e  s ta f f  o f  th e  c o m m is s io n  w ith  g r e a t e r  a u t h o r i t y  to  e v a lu a te  c o m p la in t s  o f  
d is c r im in a t io n  a n d  to  c h o o s e  th e  c o m p la in t s  t h a t  i t  p u r s u e s  to  h e a r in g  b e fo re  
t h e  c o m m is s io n .  T h e  p u r p o s e  o f  t h e  a m e n d m e n t  is  to  r e v e r s e  th e  A la s k a  
S u p r e m e  C o u r t ’s  d e c is io n  in  D e p a r tm e n t  o f  F is h  a n d  G a m e  v. M ey e r, 9 0 6  P. 2 d  
1 3 6 5  (A la sk a  1 9 9 5 ) , t h a t  a  h e a r in g  is  m a n d a to r y  if  a  c o m p la in t  is  s u p p o r t e d  b y  
s u b s t a n t i a l  e v id e n c e . T h e  c o u r t  c o n c lu d e d  t h a t  t h e  s t a t e  h u m a n  r ig h t s  la w s  
d id  n o t  g ive t h e  c o m m is s io n  s ta f f  d i s c r e t io n  to  d i s c o n t i n u e  a c t io n  o n  a  
c o m p la in t  a f te r  a n  in v e s t ig a to r  f o u n d  s u b s t a n t i a l  e v id e n c e  o f  u n la w f u l  
d is c r im in a t io n .  Id., a t  1 3 7 3 . T h e  e ffe c t o f  th i s  d e c i s io n  w a s  to  r e q u i r e  th e  
c o m m is s io n  to  c o m m it  i t s  r e s o u r c e s  to  a n y  c o m p la in t  s u p p o r t e d  b y  s u b s t a n t i a l  
e v id e n c e  w i th o u t  r e g a r d  to  s u c h  f a c to r s  a s  th e  w e a k n e s s  o f  th e  e v id e n c e , t h e  
s t r e n g th  o f  a n  e m p lo y e r ’s  a f f irm a tiv e  d e f e n s e s ,  o r  t h e  s ig n if ic a n c e  o f  t h e  a l le g e d  
v io la tio n . P ro v id in g  th e  c o m m is s io n  w ith  g e n u in e  p r o s e c u to r i a l  d is c r e t io n  
w o u ld  a llo w  th e  c o m m is s io n  to  c o m m it  i t s  r e s o u r c e s  to  c o m p la in t s  i t  
d e te r m in e s  m e r i t  p u r s u i t ,  b a s e d  o n  s u c h  f a c to r s  a s ,  fo r  e x a m p le ,  th e  s t r e n g t h  
o f  th e  e v id e n c e , t h e  s e v e r i ty  o f  th e  a l le g e d  v io la t io n ,  a n  e m p lo 3' e r ’s  h i s to r y  
b e fo re  th e  c o m m is s io n ,  o r  th e  c o m p la in t ’s  v a lu e  in  e s t a b l i s h i n g  p r e c e d e n t  
g u id in g  f u tu r e  c o n d u c t .

T h e  d i s c r e t io n  o f  th e  s ta f f  o f  t h e  c o m m is s io n  w o u ld  a ls o  b e  e x p a n d e d  to  
a llo w  i t  to  c o m p ro m is e  a  c la im  fo r  d a m a g e s  in  th e  c o n c i l ia t io n  (o r p r e h e a r in g )  
p h a s e  o f  th e  p r o c e d u r e s .  T h e  b ill w o u ld  a v o id  c o n f l i c t s  b e tw e e n  s t a f f s  e x e r c is e
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o f  i t s  e x p a n d e d  d i s c r e t io n  to  c o m p ro m is e ,  d i s m is s ,  o r  p u r s u e  a  c o m p la in t  a n d  
th e  c o n c e r n s  o f  t h e  v ic t im s  o f  u n la w f u l  d i s c r im in a t io n  b y  a l lo w in g  a  
c o m p la in a n t  to  o p t  o u t  o f  c o m m is s io n  p r o c e d u r e s .  A c o m p la in a n t  m a y  
w ith d r a w  th e  c o m p la in t  a t  a n y  t im e  b e fo re  th e  e x e c u t iv e  d i r e c to r  o f  th e  
c o m m is s io n  m a k e s  t h e  d e c is io n  to  go  to  h e a r i n g  a n d ,  a f t e r  w i th d r a w a l ,  p u r s u e  
th e  c la im  in d e p e n d e n t ly  o f  th e  c o m m is s io n  in  a n o t h e r  f o ru m .

T h e  b ill a l s o  w o u ld  c h a n g e  t h e  h e a r in g  p r o c e d u r e s .  T h e s e  c h a n g e s  
in c lu d e  r e q u i r in g  th e  c o m m is s io n  to  fo llow  th e  p r o c e d u r e s  in  th e  
A d m in is t r a t iv e  P r o c e d u r e  A ct, A S 4 4 .6 2 .3 3 0  - 4 4 .6 2 .6 3 0 ,  u n l e s s  A S 1 8 .8 0  
p ro v id e s  a  d i f f e r e n t  p r o c e d u r e .  T h e  b ill w o u ld  e l im in a te  f ro m  A S 1 8 .8 0  s o m e  
d u p lic a t iv e  p r o c e d u r a l  r e q u i r e m e n t s  t h a t  a r e  a d d r e s s e d  in  t h e  A d m in is t r a t iv e  
P ro c e d u r e  A c t, s u c h  a s  t h e  a d m is s ib i l i ty  o f  e v id e n c e  a n d  th e  r e q u i r e m e n t  t h a t  
te s t im o n y  b e  u n d e r  o a th .  A n o th e r  c h a n g e  w o u ld  b e  th e  a d d i t io n  o f  a  p ro v is io n  
s im i la r  to  a  m o t io n  fo r  s u m m a r y  j u d g m e n t  in  t h e  c iv il r u l e s  o f  c o u r t  to  a llo w  a  
s u m m a r y  d e c i s io n  o n  th e  la w  if  t h e  f a c t s  a r e  n o t  d i s p u te d .  T h e  r e a s o n  fo r  
a l lo w in g  a  s u m m a r y  d e c is io n  w o u ld  b e  t h a t  i t  is  a  f a s t e r  p r o c e d u r e  t h a n  a  
h e a r in g ,  a n d  i t  w o u ld  p ro v id e  a  s u f f ic ie n t  o p p o r tu n i ty  to  b e  h e a r d  o n  th e  le g a l 
i s s u e s  w h e n  th e  f a c t s  a r e  n o t  in  d i s p u te .  T h e  b ill w o u ld  a d d  a  p ro v is io n  ty in g  
th e  r a t e  o f  i n t e r e s t  w h e n  th e  c o m m is s io n  a w a r d s  i n t e r e s t  to  t h e  le g a l r a t e  in  A S 
0 9 .3 0 .0 7 0  to  b r in g  th e  c o m m is s io n  in to  c o n fo rm ity  w i th  o th e r  a d m in is t r a t iv e  
a g e n c ie s  a n d  t h e  c o u r t s .  I t  w o u ld  l im it  a m e n d m e n t s  to  a  c o m p la in t  a f te r  a  
c a s e  is  r e f e r r e d  fo r  h e a r in g  to  e n s u r e  t h a t  a ll c h a n g e s  a r e  s u p p o r te d  b y  
s u b s t a n t i a l  e v id e n c e  a n d  t h a t  a  r e s p o n d e n t  h a s  a n  o p p o r tu n i ty  to  a d d r e s s  a l l  
c h a r g e s  in fo rm a lly  b e fo re  b e in g  r e q u i r e d  to  d e f e n d  th e m  in  a  fo rm a l h e a r in g .  
T h e  b ill w o u ld  m o v e  th e  s t a t u t e  o f  l im i ta t io n s  fo r  b r in g in g  a  c la im  f ro m  
r e g u la t io n  (6 AAC 3 0 .2 3 0 )  to  s t a t u t e .

F in a lly , th e  b ill w o u ld  a m e n d  A S 1 8 .3 0 .1 3 0 ,  w h ic h  a d d r e s s e s  th e  
a u th o r i ty  o f  t h e  c o m m is s io n  to  r e m e d y  u n la w f u l  d i s c r im in a t io n ,  to  e s t a b l i s h  
t h a t  th e  a p p r o p r ia t e  r e m e d y  fo r  u n la w f u l  e m p lo y m e n t  d i s c r im in a t io n  n o r m a l ly  
w o u ld  b e  to  r e s to r e  th e  a c tu a l  b e n e f i t  t h a t  w a s  d e p r iv e d  — h ir in g ,  p ro m o t io n ,  o r  
r e in s t a t e m e n t  to  a  p o s i t io n .  In  th e  u n u s u a l  c a s e  w h e r e  th e  r e l a t io n s h ip  is  so  
p o is o n e d  t h a t  t h e  e m p lo y e e  c a n n o t  r e t u r n  to  w o rk , th e  b ill w o u ld  a llo w  a n  
a w a rd  o f  u p  to  tw o  y e a r s  o f  c o m p e n s a t io n ,  m i n u s  t h e  w a g e s  t h a t  th e  e m p lo y e e  
s h o u ld  b e  a b le  to  e a r n .  A d d itio n a lly ,  u n d e r  th e  b il l  t h e  c o m m is s io n  w o u ld  b e  
a b le  to  o r d e r  t r a i n in g  r e g a r d in g  d i s c r im in a to r y  p r a c t i c e s .

T h is  b ill, b y  in c r e a s in g  th e  c o m m is s io n ’s  d i s c r e t io n  in  h a n d l in g  
c o m p la in t s ,  w o u ld  e n a b le  th e  c o m m is s io n  to  a l lo c a te  i t s  d im in is h in g  r e s o u r c e s  
to  c a s e s  in  w h ic h  th e  c o m m is s io n  c o u ld  b e  th e  m o s t  e ffe c tiv e  in  a d d r e s s in g  a n d  
e l im in a t in g  u n la w f u l  d i s c r im in a t io n .  B y  s t r e a m l in in g  c o m m is s io n  p r o c e d u r e s ,
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T h e  H o n o ra b le  G e n e  T h e r r i a u l t  
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th e  b ill w o u ld  h e lp  c o n t a in  c o s t s  a n d  e n s u r e  t h a t  th e  p r o c e d u r e s  a r e  e q u i ta b le  
to  b o th  c o m p la in a n t s  a n d  t h e  p e r s o n s ,  b u s in e s s e s ,  l a b o r  o r g a n iz a t io n s ,  a n d  
e m p lo y m e n t  a g e n c ie s  c h a r g e d  b e fo re  th e  c o m m is s io n  w i th  u n la w f u l  
d is c r im in a t io n .

I u r g e  y o u r  p r o m p t  a n d  f a v o ra b le  a c t io n  o n  th i s  b ill.

S in c e re ly  y o u r s

-P ra  i k  H . M u r k o w s k i  
G o v e rn o r

E n c lo s u re



F I S C A L  N O T E

STA TE OF ALASKA
2004 L E G IS L A T IV E  SESSION

Revision Date/Time (Note if correction):_____
T itle  "An A ct re la ting  to com p la in ts file d

F is c a l N o te  N u m b e r
B ill V e r s io n :
( S )  P u b lis h  D a t e :

SB 354
2/27/04

with the S ta te  C om m iss ion  for H uman R igh ts .." 
S pon so r 
R e q u e s te r

R u le s  Com m ittee

Dept. A ffec ted : CO G
; r d u
Com ponent H uman R igh ts

E xe cu tive  O pera tions

Governo r

E xpen d itu res /R even ues

Com ponent No. 

(Thousands of Dollars)
Note: A m oun ts do  not in c lude  in flation u n le s s  o the rw ise  no ted be low .
O PERA T IN G  EXPEN D ITU RES FY 2005 FY 2006 FY 2007 FY 2008 FY 2009 FY 2010
P e rso n a l S e rv ic e s
T rave l
C on trac tua l
S upp lie s
E qu ipm en t
Land & S tru c tu re s
G ran ts & C la im s
M isce lla n e o u s

TOTAL O PERAT ING 0.0 0.0 0.0 0.0 0.0 0.0

CAP ITAL  EXPEN D ITU RES

CHANGE IN R EV EN U ES  ( ) |
FUND SO URCE (T hou sand s o f D o llars)
1002 Fede ra l R ece ip ts
1003 GF Match
1004 GF
1005 GF/Program R ece ip ts
1037 GF/Mental Health
O ther (Specify Type--Do not abbreviate)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

E s t im a te  o f a n y  c u r re n t  y e a r  (FY2004) c o s t : 0.0
M ark  th is  b o x  (X) if  fu n d in g  fo r  th is  b i l l i s  in c lu d e d  in  th e  G o v e rn o r 's  FY  2005 b u d g e t  p ro p o sa l:

PO S IT IO NS
Full-time
Part-time
Tem porary

A NA LYS IS : (Attach a separate paqo if  necossarv)
This legislation has no fiscal impact on the Alaska Human Rights Commission.

G ail F enum ia i, A ss t. Adm in . D irector
O ffice o f the G overno r, A dm in istra tive  S e rv ic e s

P rep a red  by:
D iv ision
A p p r o v e d  b y : P a u la  H a le y . E x e c u t iv e  D i re c to r
A g e n c y  A la s k a  H u m a n  R ig h ts  C o m m is s io n

LP Phone 465-3885
Date/Time 2/24/04 9:17 AM
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S e c t i o n

CS FOR SENATE B I L L  NO. 3 5 4 (STA)
"AN ACT RELATING TO COMPLAINTS F I L E D  WITH, 

AND I N V E S T I G A T I O N S ,  HEARINGS, AND ORDERS O F ,  
THE STATE COMMISSION FOR HUMAN R I G H T S "

SECTIONAL ANALYSIS 
O F F I C E  OF THE ATTORNEY GENERAL

1 :  A m e n d s  AS 1 8 . 8 0 . 1 0 0  t o  e n s u r e  t h a t  a
c o m p l a i n a n t  m a y  w i t h d r a w  a  c o m p l a i n t  o f  
u n l a w f u l  d i s c r i m i n a t i o n  d u r i n g  t h e  
i n v e s t i g a t i v e  a n d  c o n c i l i a t i o n  p h a s e s  o f  t h e  
p r o c e d u r e s  a n d  b e f o r e  t h e  e x e c u t i v e  d i r e c t o r  
i s s u e s  a n  a c c u s a t i o n ,  w h i c h  b e g i n s  f o r m a l  
p r o c e d u r e s .

2 :  A d d s  n e w  s u b s e c t i o n s  t o  1 8 . 8 0 . 1 0 0 .  T h e
p o w e r  o f  t h e  e x e c u t i v e  d i r e c t o r  t o  f i l e  a  
c o m p l a i n t  i s  m o v e d  t o  p r o p o s e d  s u b s e c t i o n
( b )  .

P r o p o s e d  s u b s e c t i o n  ( c )  a d d s  t o  1 8 . 8 0 . 1 0 0  
t h e  l i m i t a t i o n  p e r i o d  f o r  f i l i n g  a  c o m p l a i n t  
s e t  o u t  i n  6 AAC 3 0 . 2 3 0 .  T h e  l i m i t a t i o n  
p e r i o d  e s t a b l i s h e d  a l l o w s  t h e  f i l i n g  o f  a  
c o m p l a i n t  f o r  1 8 0  d a y s  a f t e r  t h e  
d i s c r i m i n a t o r y  a c t  o r  p r a c t i c e  e n d s .

3 :  A m e n d s  1 8 . 8 0 . 1 1 0  t o  r e q u i r e  a  w r i t t e n  a n d
s i g n e d  a g r e e m e n t  i f  a  c o m p l a i n t  i s  r e s o l v e d  
i n  t h e  c o n c i l i a t i o n  p h a s e ,  t o  m a k e  t h a t  
a g r e e m e n t  t h e  e q u i v a l e n t  o f  a  c o m m i s s i o n  
o r d e r  f o r  p u r p o s e s  o f  e n f o r c e m e n t ,  a n d  t o  
a u t h o r i z e  t h e  c o m p r o m i s e  o f  a  d a m a g e s  c l a i m  
i n  t h e  a g r e e m e n t .

1 :  A d d s  a  n e w  s e c t i o n  e x p a n d i n g  t h e  d i s c r e t i o n
o f  t h e  e x e c u t i v e  d i r e c t o r  t o  d i s m i s s  
c o m p l a i n t s  i n  a p p r o p r i a t e  c i r c u m s t a n c e s .  
T h e  p u r p o s e  o f  t h e  s e c t i o n  i s  t o  r e v e r s e  t h e  
A l a s k a  S u p r e m e  C o u r t ' s  d e c i s i o n  i n  
D e p a r t m e n t  o f  F i s h  a n d  G a m e  v .  M e y e r ,  9 0 6  
P . 2 d  1 3 6 5  ( A l a s k a  1 9 9 5 ) ,  t h a t  a  h e a r i n g  i s  
m a n d a t o r y  i f  a  c o m p l a i n t  i s  s u p p o r t e d  b y  
s u b s t a n t i a l  e v i d e n c e .  T h e  C o u r t  c o n c l u d e d  
t h a t  t h e  l a w  d i d  n o t  g i v e  t h e  c o m m i s s i o n

CSSB 3 5 4 ( S T A ) : s e c t i o n a l  a n a l y s i s
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S e c t i o n  5 :

s t a f f  d i s c r e t i o n  t o  d i s c o n t i n u e  a c t i o n  o n  a  
c o m p l a i n t  a f t e r  a n  i n v e s t i g a t o r  f o u n d  
s u b s t a n t i a l  e v i d e n c e  o f  u n l a w f u l
d i s c r i m i n a t i o n .  I d .  , a t  1 3 7 3 .  T h e  e f f e c t  
o f  t h i s  d e c i s i o n  w a s  t o  r e q u i r e  t h e  
c o m m i s s i o n  t o  c o m m i t  i t s  r e s o u r c e s  t o  a n y  
c o m p l a i n t  s u p p o r t e d  b y  s u b s t a n t i a l  e v i d e n c e  
w i t h o u t  r e g a r d  t o  s u c h  f a c t o r s  a s  t h e  
w e a k n e s s  o f  t h e  e v i d e n c e ,  t h e  s t r e n g t h  o f  a n  
e m p l o y e r ' s  a f f i r m a t i v e  d e f e n s e s ,  o r  t h e  
s i g n i f i c a n c e  o f  t h e  a l l e g e d  v i o l a t i o n .

S u b s e c t i o n  ( a )  e x p a n d s  t h e  d i s c r e t i o n  o f  t h e  
e x e c u t i v e  d i r e c t o r  t o  p u r s u e  c o m p l a i n t s  
b a s e d  o n  s u c h  f a c t o r s  a s ,  f o r  e x a m p l e ,  t h e  
s t r e n g t h  o f  t h e  e v i d e n c e ,  t h e  s e v e r i t y  o f  
t h e  a l l e g e d  v i o l a t i o n ,  a n  e m p l o y e r ' s  h i s t o r y  
b e f o r e  t h e  c o m m i s s i o n ,  t h e  c o m p l a i n a n t ' s  
c o o p e r a t i o n ,  o r  t h e  c o m p l a i n t ' s  v a l u e  i n  
e s t a b l i s h i n g  p r e c e d e n t  g u i d i n g  f u t u r e  
c o n d u c t .

S u b s e c t i o n  (b )  e n s u r e s  t h a t  t h e  e x e c u t i v e  
d i r e c t o r ' s  a d m i n i s t r a t i v e  d i s m i s s a l  i s  n o t  a  
d i s m i s s a l  o n  t h e  m e r i t s  a n d  t h a t  a  
c o m p l a i n a n t  m a y  f i l e  a n  a c t i o n  w i t h  a  c o u r t  
o r  a n o t h e r  a g e n c y  o r  e v e n  f i l e  a  n e w  
c o m p l a i n t  w i t h  t h e  c o m m i s s i o n  i f  t h e  r e a s o n  
f o r  t h e  a d m i n i s t r a t i v e  d i s m i s s a l  c a n  b e  
r e s o l v e d .

R e p e a l s  a n d  r e e n a c t s  1 8 . 8 0 . 1 2 0 ,  w h i c h  s e t s  
o u t  t h e  r e q u i r e m e n t s  f o r  a  h e a r i n g  o n  a  
c o m p l a i n t  o f  d i s c r i m i n a t i o n .

S u b s e c t i o n  ( a )  i m p l e m e n t s  t h e  e x p a n d e d  
d i s c r e t i o n  o f  t h e  e x e c u t i v e  d i r e c t o r  t o  
c h o o s e  t h e  c o m p l a i n t s  t h a t  c o m m i s s i o n  s t a f f  
p u r s u e  t o  h e a r i n g  a n d  p r o v i d e s  t h a t  t h e  
c o m m i s s i o n  m a y  n o t  r e v i e w  t h e  e x e c u t i v e  
d i r e c t o r ' s  e x e r c i s e  o f  t h a t  d i s c r e t i o n .  I t  
a l s o  p r o v i d e s  t h a t ,  i f  t h e  e x e c u t i v e  
d i r e c t o r  r e f e r s  a  c o m p l a i n t  f o r  h e a r i n g ,  t h e  
e x e c u t i v e  d i r e c t o r  m u s t  i s s u e  a n  a c c u s a t i o n  
b a s e d  o n  t h e  i n v e s t i g a t o r ' s  d e t e r m i n a t i o n  o f  
s u b s t a n t i a l  e v i d e n c e .
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S u b j e c t i o n  ( b )  a d d s  a  r e q u i r e m e n t  t h a t  t h e
h e a r i n g  f o l l o w  t h e  p r o c e d u r e s  i n  t h e
A d m i n i s t r a t i v e  P r o c e d u r e  A c t ,  AS 4 4 . 6 2 . 3 3 0  -  
4 4 . 6 2 . 6 3 0 ,  e x c e p t  w h e r e  t h e  s t a t u t e s  
a p p l y i n g  t o  t h e  c o m m i s s i o n  p r o v i d e
o t h e r w i s e .

S u b s e c t i o n  ( c )  a l l o w s  r e a s o n a b l e  a n d  f a i r
a m e n d m e n t s  t o  a n  a c c u s a t i o n ,  b u t  i t  r e q u i r e s  
t h a t  s u b s t a n t i a l  e v i d e n c e  s u p p o r t  a n  
a m e n d m e n t  n a m i n g  a  d i f f e r e n t  d i s c r i m i n a t o r y  
p r a c t i c e  a n d  t h a t  t h e  p a r t i e s  b e  p r o v i d e d  a n  
o p p o r t u n i t y  t o  r e s o l v e  t h e  d i f f e r e n t  
d i s c r i m i n a t o r y  p r a c t i c e  i n  c o n c i l i a t i o n  
b e f o r e  t h e  h e a r i n g  m a y  p r o c e e d .

S u b s e c t i o n  (d )  e s t a b l i s h e s  t h e  b u r d e n  o f  
p r o o f  a t  a  h e a r i n g  b y  r e q u i r i n g  t h a t  t h e  
e l e m e n t s  o f  a n  a c c u s a t i o n  o r  d e f e n s e  b e  
p r o v e n  b y  a  p r e p o n d e r a n c e  o f  t h e  e v i d e n c e .

S u b s e c t i o n  ( e )  a u t h o r i z e s  t h e  c o m m i s s i o n  t o  
i s s u e  a  s u m m a r y  d e c i s i o n  w i t h o u t  a  h e a r i n g  
i n  t h e  s a m e  m a n n e r  t h a t  a  c o u r t  m a y  i s s u e  a  
s u m m a r y  j u d g m e n t  - -  w h e n  t h e  f a c t s  a r e  n o t  
i n  d i s p u t e  a n d  t h e  p a r t y  p e t i t i o n i n g  f o r  a  
s u m m a r y  d e c i s i o n  i s  e n t i t l e d  t o  a n  o r d e r  a s  
a  m a t t e r  o f  l a w .

S e c t i o n  6 A m e n d s  t h e  r e m e d i a l  p r o v i s i o n s  i n  
1 8 . 8 0 . 1 3 0 ( a )  t o  a u t h o r i z e  t h e  c o m m i s s i o n  t o
o r d e r  a  r e m e d y  a f t e r  a  h e a r i n g  o r  a f t e r
c o n s i d e r i n g  a  p e t i t i o n  f o r  a  s u m m a r y
d e c i s i o n .  I t  c l a r i f i e s  t h e  r e n  d i a l
a u t h o r i t y  o f  t h e  c o m m i s s i o n  b y  p r o v i d i n g  
t h a t  t h e  c o m m i s s i o n  m a y  n o t  o r d e r  a w a r d s  o f  
n o n e c o n o m i c  o r  p u n i t i v e  d a m a g e s  i n  a n y
c a s e s .

P s r a g r a p h  ( 1 ) ,  a d d r e s s i n g  e m p l o y m e n t ,  i s  
a m e n d e d  t o  s e t  o u t  t h e  s p e c i f i c  r e m e d i e s  
t h a t  t h e  c o m m i s s i o n  c a n  a w a r d  t o  r e m e d y  a  
d i s c r i m i n a t o r y  e m p l o y m e n t  p r a c t i c e .  T o  t h e  
r e m e d i e s  o f  h i r i n g ,  r e i n s t a t e m e n t  o r  
u p g r a d i n g  a n  e m p l o y e e  w i t h  o r  w i t h o u t  b a c k  
p a y ,  i t  a d d s  t h e  r e m e d y  o f  p a y m e n t  o f  f r o n t  
p a y  f o r  a  p e r i o d  o f  o n e  y e a r  i n  s p e c i a 1
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c i r c u m s t a n c e s :  i f  h i r i n g ,  r e i n s t a t e m e n t  o r
u p g r a d i n g  o f  a n  e m p l o y e e  c a n n o t  b e  
a c c o m p l i s h e d  b e c a u s e  t h e  e m p l o y e r  d o e s  n o t  
h a v e  a n  a p p r o p r i a t e  v a c a n c y ;  i f  t h e  
e m p l o y e r ' s  d i s c r i m i n a t o r y  c o n d u c t  m a d e  t h e  
e m p l o y e e  i n c a p a b l e  o f  r e t u r n i n g  t o  w o r k ;  o r  
i f  t h e  r e l a t i o n s h i p  b e t w e e n  t h e  e m p l o y e r  a n d  
e m p l o y e e  h a s  s o  d e t e r i o r a t e d  t h a t  t h e y  
c a n n o t  w o r k  t o g e t h e r .  T h e  p a r a g r a p h  a d d s  a  
d u t y  t o  m i t i g a t e .  An  o r d e r  f o r  e i t h e r  f r o n t  
p a y  o r  b a c k  p a y  m u s t  b e  r e d u c e d  b y  t h e  
a m o u n t  t h a t  t h e  e m p l o y e e  c o u l d  h a v e  e a r n e d  
i f  t h e  e m p l o y e e  m a d e  a  r e a s o n a b l y  d i l i g e n t  
e f f o r t  t o  o b t a i n  c o m p a r a b l e  e m p l o y m e n t .

M a k e s  c o n f o r m i n g  a m e n d m e n t s  t o  1 8 . 8 0 . 1 3 0 ( c ) .

A d d s  a  p r o v i s i o n  t y i n g  t h e  r a t e  o f  i n t e r e s t  
w h e n  t h e  c o m m i s s i o n  a w a r d s  i n t e r e s t  t o  t h e  
l e g a l  r a t e  i n  AS 0 9 . 3 0 . 0 7 0 .

M a k e s  c o n f o r m i n g  a m e n d m e n t s  t o  1 8 . 8 0 . 1 4 0 .

M a k e s  c o n f o r m i n g  a m e n d m e n t s  t o  1 8 . 8 0 . 2 7 0 .

A d d s  a  d e f i n i t i o n  o f  " c o m p l a i n a n t "  t o  t h e  
d e f i n i t i o n  s e c t i o n  i n  1 8 . 8 0 . 3 0 0 .

A d d s  a  p a r a g r a p h  t o  t h e  A d m i n i s t r a t i v e  
P r o c e d u r e  A c t  a d d i n g  t h e  c o m m i s s i o n  t o  t h e  
l i s t  o f  a g e n c i e s  t h a t  t h e  A c t ' s  h e a r i n g  
p r o v i s i o n s  c o v e r .

A p p l i e s  t h e  l a w  p r o s p e c t i v e l y , t o  c o m p l a i n t s  
f i l e d  a f t e r  i t  i s  e n a c t e d .

A u t h o r i z e s  t h e  c o m m i s s i o n  t o  b e g i n  a d o p t i n g  
r e g u l a t i o n s  t o  i m p l e m e n t  t h e  c h a n g e s  b e f o r e  
t h e  e f f e c t i v e  d a t e  o f  t h e  a c t  a n d  p r o v i d e s  
t h a t  t h e  r e g u l a t i o n s  m a y  n o t  t a k e  e f f e c t  
b e f o r e  t h e  a c t ' s  e f f e c t i v e  d a t e .

P r o v i d e s  a n  i m m e d i a t e  e f f e c t i v e  d a t e  f o r  
s e c t i o n  1 4 ,  w h i c h  a u t h o r i z e s  t h e  c o m m i s s i o n  
t o  b e g i n  p r o c e d u r e s  t o  a d o p t  r e g u l a t i o n s .

P r o v i d e s  a n  e f f e c t i v e  d a t e  o f  J u l y  1 ,  2 0 0 4 .  
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