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S e n a t o r  R a l p h  S e e k i n sDistrict D
Senate Bill 344 Sponsor Statement“ A n  A c t re latin g  to the U n ifo rm  P rob ate  C o d e  and trusts, in clu d in g  p leadin gs, orders, n onp rob ate  assets, estates o f  decedents, m inors, protected persons, in cap acitated  persons, g u a rd ia n s, con servators, trustees, foreign  trusts, p rin cip al and incom e, and tran sfer restrictions; relatin g  to corp orate  v o tin g  tru sts.”

A  vital characteristic o f  any h ighly  developed econom y is the ease with which financial resources flow  from one market to another, In fact, the m agnet-like attraction between money and the market that offers the most advantageous terms at a particular moment in time is, perhaps, best demonstrated within the financial services industry itself.O ver the years, the A laskan  banking industry has attracted funds to our state as a result o f  a particular niche we have successfully developed in an obscure com er o f  the industry known as trust and estate services. M uch o f  this success can be attributed to the prescience demonstrated by the A laska State Legislature.Since 1997 this body has passed numerous bills effectively m aking A laska a premier jurisdiction for this financial specialty. Just last year Senate B ill 87 adopted a more recent version o f  the Uniform  Principal &  Incom e A ct. And House B ill 212 updated other portions o f  A la sk a ’ s trust laws. Both were signed into law last summer.W hile Senate B ill 344 m ay not be as far reaching, it accom plishes m uch the same purpose. It does this by m aking a host o f  sm all technical revisions to current statutes. It updates provisions relating to virtual representation. It clarifies when a trustee can be relieved o f  liability. A nd it adds provisions w hich other jurisdictions have already adopted.K eeping our trust statutes current has had a direct positive impact on Ot.r state’ s econom y. Over the years, these periodic revisions have helped to bring hundreds o f  m illions o f  dollars o f  trust assets into the state and added tens o f  m illions o f  dollars to local bank deposits. Furthermore, it has increased business activity for attorneys, accountants, life insurance agents and brokerage firms. T his, in turn, creates jobs.Necessity, ingenuity and routine advances in technology collaborate on a daily basis to reinvent the world o f  financial products and services. To date, A laska has successfully staked out a place in this world through our contemporary set o f  trust and estate laws. Senate B ill 344 seeks to preserve our position in what amounts to a highly fluid marketplace unrestricted by geographical boundaries. It seems reasonable to keep that m oney flow ing this direction.
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M E M O R A N D U M February 26, 2004
S U B J E C T : Sectional summary o f S B  344 relating to the Uniform  Probate Code and to trusts (Work Order N o . 2 3 -L S 1694\A)
T O :
F R O M :

Senator Ralph Seekins Attn: Brian
heresa L . Bannister Legislative Counsel

You have requested a sectional summary o f the above-described b ill. A s a preliminary matter, note that a sectional summary o f a bill should not be considered an authoritative interpretation o f the bill and the bill itself is the best statement o f its contents.
Section 1. Deletes the ten-year lim it on the duration o f  a voting trust under the state's for-profit corporations code.
Section 2. Am ends the Uniform  Probate Code section that establishes rules on pleadings, on when a person is bound by an order, on notice, and on representation. Adds to the general coverage o f the section proceedings that involve non-probate assets and non­judicial proceedings and settlements. Adds language stating that the coverage o f the section applies to proceedings brought under the U niform  Probate C ode and the chapter on the principal and incom e o f trusts.
Changes the description o f powers o f appointments to general or non-general powers o f appointment. States that orders binding an agent having authority to act with respect to the particular question or dispute bind the principal. Expands the category covering unborn or unascertained persons to unborn persons, minors, incapacitated persons, and persons with unknown or not reasonably ascertainable identities or locations. Adds three situations where orders binding certain persons bind others as w ell.
M akes some related changes to the notice provisions o f the section and the guardian ad litem appointment authority provisions.
Section 3. M akes more specific a cross-reference that establishes part o f the criteria for determining when the situs o f a trust is considered to be m oved to this state.
Section 4. Changes the event that triggers a six-m onth time period within which a claim  may be brought against a trustee for breach o f trust; the event must provide adequate



disclosure o f the claim  and the time allowed to begin the proceeding. Requires that all claim s against a trustee who has issued a certain final account or statement, even if  there is not adequate disclosure, be brought within three years after the beneficiary's receipt o f the final account or statement. W ith regard to receipt o f a report, final account, or statement, includes references to the representation and binding effect o f  other persons under A S  13.06.120.
Section 5. Adds a provision that indicates when a report is considered to adequately disclose to a beneficiary a potential claim  for a breach o f  trust by a trustee.
Section  6 . Changes the rules to be used from A S  13.38.510 to determine the share to be distributed to certain beneficiaries or trusts. M akes a reference correction to A S  13.38.800 or 13.38.810.
Section  7. Requires that the income interest for a marital deduction trust described in the section be paid at least annually.
Section  8 . States that a trust provision that provides the transfer restrictions described in this subsection is to be considered a restriction on the transfer o f the transferor's beneficial trust interest and enforceable under applicable non-bankruptcy law.
Section  9. M akes changes to two o f the categories under which certain creditors may satisfy claim s out o f a beneficiary's interest in a trust when there is a transfer restriction.
Section  10. Explains that within the subsection the preparation or funding o f a trust is considered to include the preparation and funding o f a limited partnership or a limited liability com pany i f  interests in the entities are transferred to the trust.
Section  11. States than an action for attachment or other provisional remedy against property o f  a trust subject to this section, or an action to avoid a property transfer to a trust that is the subject o f  this section, may not be brought unless it meets certain criteria identified in the subsection. G ives this state's superior court exclusive jurisdiction over a a cause o f  action or a claim  for relief that is based on a property transfer to a trust that is the subject o f this section.
Section  12. Provides guidance on which proceedings, and which reports, final accounts, and statements received by a beneficiary, will be affected by two o f the sections in this A ct.Section  13. Provides that three o f the bill sections take effect immediately.
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A S  13.38.500(2) is a technical amendment.A S  13.38.500(5) is a technical amendment.A S  13.38.730 clarifies that a trust will qualify for the federal estate or gift tax marital deduction.
A S  13.06.120 makes amendments to A laska ’ s current virtual representation statutes. The amendments are to modernize A la sk a ’s statutes by incorporating provisions W ashington State, N ew  Y o rk  state have adopted and provisions o f  the U niform  Trust Code.
A S  13.36.100 is amended to limit when a beneficiary may assert a claim against a trustee. The current limitation is inadequate in that it does not lim it when a beneficiary may assert a claim  against a trustee which may be evident from  ? yearly or other account or report provided by the trustee. This could lead to costly and lengthy litigation. The proposed amendment will limit the time in w hich a beneficiary may assert a claim  for breach o f  trust so long as the beneficiary receives a report from  the trustee that adequately discloses the existence o f  a potential claim  for breach o f  trust and informs the beneficiary o f  the time allow ed for com m encing a proceeding.
This change is necessary because under current statute a trustee can only be relieved o f  liability by a final account or at the termination o f  a  relationship. Since A laska has perpetual trusts there may never be a final accounting.
A S  13.36.035(c) This change is to clarify what needs to be done to transfer a trust to Alaska.
A S  3 4 .4 0 .1 10(a) this provision clarifies that the spendthrift provisions provided by A S  34.40.110 are intended to come under the exceptions for spendthrift trusts contained in the bankrupts code (11 U .S .C . §541 (c)). Sim ilar provisions exist in Delaware and Utah.
A S  34.40.110 these changes add spendthrift protection for two com m only used types o f  Estate planning approaches, residence trusts and G R A T s . Additional language has been added to the introductory language o f  paragraph (3) to make it clear that a beneficiary’ s interest in such distributions is protected until the distributions occur. Sim ilar statutes exist in the Delaw are.
A S  3 4 .4 0 .1 10(e) Subsection (e) was intended to protect professionals who assist in the planning and formation o f  self-settled discretionary spendthrift trusts. Subsequent experience with the formation o f  these trusts indicates that frequently assets are first placed into a limited partnership or limited liability com pany and then interests in such com panies are transferred to t l r  trust. The purpose o f  the additional language is to protect professionals with respect to the formation o f  these entities as well as the formation o f  the trusts.

Sectional Analysis o f Proposed Trust & Estate Law Amendments



A S  3 4 .4 0 .1 10(b)(1) this provision is similar to provisions w hich have been added to the Delaw are and Rhode Island statutes. This provision o'arifies that i f  a cause o f  action or claim  is asserted that a transfer to a trust is a fraudulent transfer, then the claim  must be made under and processed pursuant to Alaska law.
A S  10.06.425 Voting trusts are often used in closely held fam ily situations for control o f  the business for a period o f  time. O ften , it is desired that such voting trusts last longer than the existing ten-year limitation. The existing statute places a ten-year limitation on the duration o f  voting trusts but does not place any time duration on voting agreements. This is inconsistent.



DETAILED SECTIONAL ANALYSIS OF

P R O P O S E D  T R U S T  A N D  E S T A T E  L A W  A M E N D M E N T ST ech n ica l A m en d m en ts to R ecen tly  E n acted  U n iform  P rin cip a l and In com e A c t .Senate B ill 87, passed in 2003, enacted a version o f  the U niform  Principal and Income A ct. Tw o drafting technical errors exist in the enacted version. They are as follows:A laska Statute 13.38.500(2)Subsection .500(2) provides that a beneficiary or trust that receives a pecuniary amount shall also receive a proportionate share o f  the net incom e. This subsection refers to subsection .510 for various rules used in that section for determining such net income. How ever, one o f  the provisions in subsection .510 is inconsistent with this reference and should therefore be excluded.A laska Statute 13.38.500(5), in the second and third lines, references are made to A S  13.38.710 or 13.38.720. These references are incorrect. The references should be to A S  13.38.800 or 13.38.810.A laska  Statute 13.38.730,Existing subsection .730 is a statutory savings clause to ensure that trusts designed to qualify for the federal estate or gift tax marital deduction do so quality. The payment o f  income at least annually is one o f  the qualifications required for the federal estate or gift tax marital deduction.V ir tu a l R epresentation A m e n d m en t.E x p la n a tio n . The proposed amendment to A S  13.06.120 expands both the types o f  proceedings in w hich notice to one person who may represent another person may bind another person and the circum stances under w hich substitute notice may be given. Expanding the scope o f  the proceedings to include non-judicial settlements and informal proceedings under this chapter will streamline the process for resolving issues relating to trusts and estates and m inim ize the costs associated with formal court proceedings.The proposed amendments incorporate the doctrine o f  “ virtual representation”  in which representation by one person having a substantially identical interest with respect to a particular issue may bind another person. Representation is not permitted, however, if  there is a conflict o f  interest. See Uniform  Trust A ct § 304.L im itatio n s on Proceedings a gain st T rusteesA s  13.36.100 expands the reach o fth e  limitations period for claim s o f  breach o f  trust against a trustee. Under current law, a claim  against a trustee for breach o f  trust is barred as to any beneficiary who receives a final account that terminates the trust relationship i f  a proceeding to assert the claim  is not com m enced within six months after receipt o f  the final account. Trusts now may continue in perpetuity under A laska law; therefore there may never be a final account.The current limitation is inadequate in that it does not limit when a beneficiary may assert a claim against a trustee which may be evident from a yearly or other account or report provided by the trustee. This could lead to costly and lengthy litigation. The proposed amendment will limit the time in w hich a beneficiary may assert a claim  for- 1 -New Text U nderlined (DELETED TEXT BRACKETED]



breach o f  trust so long as the beneficiary receives a report from the trustee that adequately discloses the existence o f  a potential claim  for breach o f  trust and informs the beneficiary o f  the time allow ed for com m encing a proceeding.
C h a n g e  o f  T ru st S itu s  to A la sk a .A t present, reference to only A S  13.36.035(c) is am biguous and creates the possible argument that the original trust instrument must state that the laws o f  the State o f  A laska govern the validity, construction, and administration o f  the trust before the trust could be moved to A laska. This is not the intent o f  A S  13.36.043. Rather, i f  the requirements o f  A S  13.36.035(c)(l)-(4) are met then the trust can be moved to the State o f  A laska. A t that time, i f  the trust instrument allows or is m odified then a governing law provision may be added which states that Alaska's laws w ill apply to the trust.Intention R e g ard in g  Sp e n d th rift R e strictio n . A S  34.40.110(a)(3)This new provision clarifies the Legislature's intent that the spendthrift provisions provided by A S  34.40.110 are intended to come under the exception for spendthrift trusts contained in § 541(c)(2). Sim ilar provisions exist in the Delaware and Utah statutes.Protection for Interests in Q u a lified  Person al R esidence T ru sts , G r a n to r  R etained A n n u ity  T ru sts , and  G r a n to r  R etain ed  U nitru sts.A S  34.40.110(b)(3)These changes add spendthrift protection for two com m only used types o f  estate planning approaches, residence trusts and G R A T s . Additional language has been added to the introductory language o f  paragraph (3) to make it clear that a beneficiary's interest in such distributions is protected until the distributions occur. Sim ilar protections for residence trusts exist in the Delaware statute.Protection for Persons A ssistin g W ith  C re atio n  o f  T ru stsA S  34.40.110(e)Subsection (e) was intended to protect professionals who assist in the planning and formation o f  self-settled discretionary spendthrift trusts. Subsequent experience with the formation o f  these trusts indicates that frequently assets are first placed into a limited partnership or limited liability com pany and then interests in such com panies are transferred to the trust. The purpose o f  the additional language is to protect professionals with respect to the formation o f  these entities as well as the formation o f  the trusts.

- 2 -
New Text Underlined [DELETED TEXT BRACKETED]



A S  34.40.110(b)(1),This provision is similar to provisions w hich have been added to the Delaware and Rhode Island statutes. This provision clarifies that i f  a cause o f  action or claim  is asserted that a transfer to a trust is a fraudulent transfer, then the claim  must be made under and processed pursuant to A laska law.

Procedure for Asserting Fraudulent Transfer Claim.

E lim in a tio n  o f  D u ratio n  R estriction  for V o tin g  T ru sts . A S  10.06.425
V otin g trusts are often used in closely held fam ily situations for control o f  the business for a period o f  time. O ften , it is desired that such voting trusts last longer than the existing ten-year limitation. The existing statute places a ten-year limitation on the duration o f  voting trusts but does not place any time duration on voting agreements. This is inconsistent.
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F I S C A L  N O T E

STATE O F ALA SKA
2004 L E G IS L A T IV E  SESSION

Revision Date/Time (Note if correction): 
Title T rusts/Estates/Property

F is c a l N o te  N u m b e r :
B ill V e r s io n :
( S )  P u b lis h  D a te :

Dept. A ffected: 
"RDU

SB  344
3/12/04

DCED

Spon so r
R e q u e s te r

S en a to r S e e k in s

Bank ing . S e cu r it ie s  & Corp (115) 
Com ponen t Bank ing , S e cu r it ie s  & Corp_______

S en a te  Labor & Com m erce

E x p en d itu res /R ev en u es

Com ponen t No. 

(Thousands of Dollars)

1233

Note: A m oun ts d o  not in c lude  in flation u n le s s  o the rw ise  no ted be low .
O PERA T IN G  EXPEN D ITU RES FY 2005 FY 2006 FY 2007 FY 2008 FY 2009 FY 2010
Pe rso n a l S e rv ic e s
T rave l
C on trac tua l
S upp lie s
E qu ipm en t
Land & S tru c tu re s
G ran ts & C la im s
M isce lla n e o u s

TO TAL O PERAT IN G 0.0 0.0 0.0 0.0 0.0 0.0

C AP ITAL  EXPEN D IT U R ES

CHANGE IN R EV EN U ES  ( ) [
FUND SO U RC E (T hou sand s of D ollars)
1002 F ed e ra l R ece ip ts
1003 GF M atch
1004 GF
1005 GF/Program  R ece ip ts
1037 GF/Mental Health
O ther (Specify Type-Do not abbreviate)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

E s t im a te  o f  a n y  c u r r e n t  y e a r  (FY2004) c o s t : 0.0
M ark  th is  b o x  (X) if  fu n d in g  fo r  th is  b i l l is  in c lu d e d  in  th e  G o v e rn o r 's  FY 2005 b u d g e t  p ro p o sa l:

PO S IT IO N S
Full-time
Part-time
Tem porary

AN A LY S IS : (Attach a separate paqe if  necessary)

This legislation applies to the Uniform Probate Code. It codifies new federal tax provisions and applies 
informal probate proceedings to ail parties. This legislation has  no impact on the operations of the division.

P rep a red  by: 
D ivision
Approved by: 
A gen cy

M ark D av is , D irector
Bank ing , S e cu r it ie s  & Corporations

Phone (907) 465-2521 
Date/Time 3/4/04 4:19 PM

Edg a r B la tch ford , C om m iss ione r D ate 3/4/2004
D e p a r tm e n t  o f  C o m m u n ity  & E c o n o m ic  D e v e lo p m e n t

(Ravisod 9/2003 OMG) Page 1 of 1



F I S C A L  N O T E

STATE OF ALASKA
2004 L E G IS L A T IV E  SESSION

Revision Date/Time (Note if correction):_______
T itle  "An Act relating lo the Uniform Probate Coi

F is c a l N o te  N u m b e r :
B i ll V e r s io n :
( S )  P u b lis h  D a te :

Dept. A ffected: 
RDU

SB  344
3/12/04

LAW
CIVIL

trusts, including pleasings. order, nonprobate assets, estates..."
Spon so r S ena to r S eek in s____________________________
R eq u e s te r  S en a te  Labo r & C om m erce________________

Com ponent C om m erc ia l & Fa ir B u s in e ss

E xpen d itu res /R even ues
Note: A m oun ts do  not in c lude  in flation u n le s s  o the rw ise  noted be low .

Com ponen t No. 

(Thousands of Dollars)

O PERA T IN G  EXPEN D ITU RES FY 2005 FY 2006 FY 2007 FY 2008 FY 2009 FY 2010
Pe rso n a l S e rv ic e s  
T rave l 
C on tractua l 
S upp lie s 
E qu ipm en t 
Land & S tru c tu re s 
G ran ts & C la im s 
M isce lla n eo u s

TOTAL O PERAT ING 0.0 0.0 0.0 0.0 0.0 0.0

CAP ITAL  EXPEN D ITU RES  I

CHANGE IN R EV EN U ES  ( ) |
FUND SO U RC E  (T hou sand s o f Dollars)
1002 F ede ra l R ece ip ts
1003 GF M atch
1004 GF
1005 GF/Program  R ece ip ts 
1037 GF/Mental Health
O ther (Specify Type-Do not abbreviate)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

E s t im a te  o f  a n y  c u r r e n t  y e a r  (FY2004) c o s t :
M a rk  th is  b o x  (X) if  fu n d in g  fo r  th is  b i l l is  in c lu d e d
PO S IT IO NS

0.0
n o r 's  FY 2005 b u d g e t  p ro p o sa l:n th e  G o v e r

Full-time
Part-time
Temporary

A NA LYS IS : (Attach a separate paqe i f  necessary)

P a ssa g e  of this legislation will have no foreseeable fiscal impact on the Department of Law.

P repared  by: Robert M einers, A dm in istra tive  S e rv ic e s  M an ag e r
D ivision A dm in istra tive S e rv ic e s____________________________________
A p p ro v e d  b y : R o b e r t  M e in e r s  fo r  G re g g  D . R e n k e s ,  A t to rn e y  G e n e r a l
A g e n c y  D e p a r tm e n t  o f  L aw _______________________________________________

Phone 465-3673
Date/Time 3/3/04 11:33 AM
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