


GOV ERNORgGOV.STATE. AK. U SF r a n k  H .  M u r k o w s k i

G o v e r n o r S t a t e  o f  A l a s k a
Of f ic e  o f  t h e  Go v e r n o r  

JUNEAU

P.O. BOX I 10001 J uneau, Alaska 99811 -0001 (907) 465-3500 FAX (907) 465-3532 WWW.GOV.STArE.AK.US
February 13, 2004

The Honorable Gene Therriault President of the Senate A lask a State Legislature State Capitol, Room 111 Ju n e a u , AK 99801-1182Dear President Therriault:Under the authority of article III, section 18, of the A lask a Constitution, I am  transm itting a bill relating to: (1) indem nification of tort claim s against state employees; and (2) the attorney general’s decision whether to indem nify an employee and arbitration of that decision.Current A laska law addresses law suits against the state in A S 09 .50 .250 . However, the statutes fail to address a  core concept of the Federal Tort C laim s Act (FTCA). Under the FTCA, if a  law suit is filed against a  federal employee, and the attorney general of the United States certifies the employee was acting in the scope of em ploym ent, the United States is  substituted as the defendant for the employee. The individual employee is no longer a  defendant in the case. This bill adds this critical concept to A lask a  law.This bill would allow state employees to carry out their duties know ing that if there is a law suit filed against them for an act or om ission w ithin the scope of their em ploym ent, the law suit will not proceed against them as an individual, fh ey  will not be subject to the burdens court rules place on a  “party” including being subject to an award of costs and fees to a prevailing party. The public would benefit as services would not be interrupted while state employees participate in law suits.The bill would further provide that the decision of the attorney general whether to indem nify an employee is not subject to arbitration. A n employee who is denied indem nification can contest that, decision in the courts.I urge your prompt and favorable action on this m easure.Sincerely yours,
(_^ F ra n k  H. M urkowski GovernorE n c lo s u re
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S B  3 3 8
2 /1 6 /0 4

LawCivil
s ta te  em p lo y e e s  and  c la im s a ris ing .
S p o n s o r
R e q u e s te r

R u le s
C om pon en t T o rts  & W o rk e rs ' C om pen sa tion

G o v e rn o r

Expenditures/Revenues

C om pon en t N o. (Thousands of Dollars)
N ote : A m oun ts d o  no t inc lude in flation u n le ss  o th e rw ise  noted  be low .
O P E R A T IN G  E X P E N D IT U R E S FY  2 0 0 5 FY  2 0 0 6 F Y  2 0 0 7 FY  2 0 0 8 F Y  2 0 0 9 FY  2 0 1 0
P e rs o n a l S e rv ic e s
T ra v e l
C on trac tu a l
S u pp lie s
Equ ipm ent
Land  & S tru c tu re s
G ran ts  & C la im s
M isce llan eou s

TO T A L  O P E R A T IN G 0 .0 0 .0 0 .0 0 .0 0 .0 0 .0

C A P IT A L  E X P E N D IT U R E S  | I I I

IC H A N G E  IN R E V E N U E S  ( ) I j
F U N D  S O U R C E (T h ou san d s o f  D o lla rs )
1 0 0 2  F e d e ra l R e ce ip ts
1 0 0 3  G F  Match
1 0 0 4  G F
1 0 0 5  G F /P ro g ram  R ece ip ts
1 0 3 7  G F /M en ta l H ea lth
O th e r (Specify Type--Do not abbreviate)

TO TA L 0 .0 0 .0 0 .0 0 .0 0 .0 0 .0

E s t im a te  o f  a n y  c u r r e n t  y e a r  (F Y 2 0 0 4 ) c o s t : 0 .0
M ark  th is  b o x  (X ) i f  fu n d in g  f o r  th is  b i ll is  in c lu d e d  in th e  G o v e rn o r 's  FY  2 0 0 5  b u d g e t  p r o p o s a l :
P O S IT IO N S
Fu ll-tim e
Part-tim e
T em po ra ry

A N A L Y S IS : (Attach a separate paqe i f  necessary)This bill amends AS 09.50 by converting claims against state employees acting within the scope of their employment into claims against the state."Passage of this legislation is not anticipated to have any foreseeable fiscal impact on the Department of Law.
Ka th ryn  D aughh e te e , D irec to r
Adm in istrative S e rv ic e s

P re p a re d  by:
D iv is ion  _____________________________________________________________________
Approved by: Kathryn Daughhetee for Gregg D. Renkes, Attorney General

Agency Department of Law____________________________________
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: lPubUc Safety Eiiiployees Association, Inc. . \
• ■ “R e p r e s e n t i n g  A l a s k a ’s  F i n e s t ”  •

March.23,2004

Senator Con Bunde, Chairman • 
Senate Judiciary Committee 
Alaska Legislature

• Ra: Senate BiU 338.

. Dear Senator Bunde, /

\  .

The;Public Safety Employees Assoa>tiof\î S.EA) represents over 1,300 Law. 
Enfbrcehnent Officers from 8 idiffer^t^a^ndes/tbroughout Alaska. We have 
been; following Senate;. B ) l i * 3 3 8 > . tf10 House with great

bring a lawsuit against these'pbWfĉ ervdnts wi‘th;lif{|e py.!rKymefit hoping for a big-
settlement,' .,<5 .V A i • X \  < ' '-  . • • h - f 'th  •. ’ V v  • ('•-vv'-A b y  v  V» ►. • .•'vV. V 1 • ';Vt \ V* v*»V i.v' i. In the original, form, Sengte Bfil 338̂ rajsed <#bc^s'fbpour membprs.ds some
protections provided fbr itf th^;C^llecti^^ar^nif]^ Agreement \yould have been

• lost. hloweyer,..after working'wlth representatives o£;the Attorned General, we
• were pleased, jb seê amendments. • which resulted*:; in1 the adoption of the 
Committee SubstItyteiA^9,fcS^^ally.Ihcr^s)sî the''level of protection for Law 
Enforcement .GHWĉ s :-Vx

■ '■ ' ' ' A t : A V ! .' •A&V- v-r,v A  -A * •
The Public Safety Employees. A^^atfoh supports th'e,,GSrfor'SerYate Bill 338 in 

. its current form?. ,(f you or arî .ott̂ er mepnbers of the Juclid^’ipommittee have 
any questions; please feel free to poptact rrie-. ‘   - V V  -A-

’■ : ‘ ' .  " -J& ' £'  •' . w  V i ; • '
•Sincerely;. . • .. : /*.*• . " ■ '* . 1/‘V\ \

• ■ ■ ’ • * • ,1  • • • ■ . • \ , V  i,<.‘1 >I . • -  . r,
b b n f r *  »V%- A-. . •'V \  i#* \  , ; .y  «*•■} .

. . .  • y'f'w l »•» r-. ’ *C * *#• # )
/oeD'Amico • \;*v k- - 3  r V ' / V ••'Business Manager ’ ■ v" * . ■ :
Public Safety,Employees Association •• • •

#
• 4 3 0 0  Boniface,Parkway, Suite'.116,'Anchorage, A laska'99504 . ’ 1 

Phone (907 ) 337-19.79 FAX (907 ) 337-1753 ‘  E -M a il psca@Dsea.net

mailto:psca@Dsea.net


S B  338 -  H O W  IT  W O R K S
State employee individually sued fo r damages

Claim for damages 
other than 42 USC § 1983j

to AG for 
Certification Decision

A G A GC E R T IF IE S D O E S  N O TC E R T IF YEmployeedismissed Employee mayas defendant litigate issue inState superior courtsubstituted asdefendant
▲

/
SuperiorCtdetermines
shouldhavecertified

Superior Ct 
a ffirm s  A G  decision, employee remains as a defendant



CS FOR SENATE BILL NO. 3 3 8 (STA)
"AN ACT RELATING TO ACTIONABLE CLAIMS 

AGAINST STATE EMPLOYEES"

SECTIONAL ANALYSIS 
OFFICE OF THE ATTORNEY GENERAL

S e c t i o n  1 :  C r e a t e s  new s e c t i o n s  i n  T i t l e  9 .  P r o p o s e d
0 9 . 5 0 . 2 5 3  c o n v e r t s  l a w s u i t s  a n d  c l a i m s  
a g a i n s t  i n d i v i d u a l  s t a t e  e m p l o y e e s , 1 when 
a c t i n g  w i t h i n  t h e  s c o p e  o f  t h e  e m p l o y e e ' s  
o f f i c e  o r  e m p l o y m e n t ,  i n t o  a  c l a i m  a g a i n s t  
t h e  s t a t e .  T he  s t a t e  i s  s u b s t i t u t e d  a s  t h e  
d e f e n d a n t  i n  t h e  a c t i o n .  I t  p r o v i d e s  t h a t  
t h e  A t t o r n e y  G e n e r a l  d e t e r m i n e s  w h e t h e r  t h e  
c l a i m  a r o s e  w i t h i n  t h e  s c o p e  o f  t h e
e m p l o y e e ' s  o f f i c e  o r  e m p l o y m e n t .  ( " a c t i n g  
w i t h i n  t h e  s c o p e  o f  t h e  e m p l o y e e ' s  o f f i c e  o r  
e m p l o y m e n t "  i s  d e f i n e d  o n  p a g e  3 ,  f o l l o w i n g  
l i n e  12 i n  (h) o f  t h e  b i l l )  . T he  A t t o r n e y  
G e n e r a l  t h e n  c e r t i f i e s  t h e  a c t i o n  a n d  t h e  
i n d i v i d u a l l y  s u e d  s t a t e  e m p l o y e e  i s
d i s m i s s e d  f r o m  t h e  l a w s u i t  w i t h  t h e  s t a t e  
s u b s t i t u t e d  a s  t h e  d e f e n d a n t .  The  a t t o r n e y  
g e n e r a l  o r  t h e  a t t o r n e y  g e n e r a l ' s  d e s i g n e e  
t h e n  d e f e n d s  t h e  a c t i o n .  A l l  d e f e n s e s  a n d  
l i m i t a t i o n s  a p p l i c a b l e  t o  t h e  s t a t e  a r e  t h e n  
a p p l i c a b l e  t o  t h e  a c t i o n .

I f  t h e  A t t o r n e y  G e n e r a l  d o e s  n o t  c e r t i f y  
t h a t  t h e  s t a t e  e m p l o y e e  w as  a c t i n g  w i t h i n  
t h e  s c o p e  o f  t h e  e m p l o y e e ' s  o f f i c e  o r  
e m p l o y m e n t ,  t h e  s t a t e  e m p l o y e e  may p e t i t i o n  
t h e  s u p e r i o r  c o u r t  f o r  z * e l i e f .  I f  t h e
s u p e r i o r  c o u r t  f i n d s  t h a t  t h e  s t a t e  e m p l o y e e  
was  a c t i n g  w i t h i n  t h e  s c o p e  o f  o f f i c e  o r  
e m p l o y m e n t ,  t h e  s t a t e  i s  s u b s t i t u t e d  a s  t h e  
d e f e n d a n t  a n d  t h e  s t a t e  e m p l o y e e  i s

1 E x c l u d e d  f r o m  t h e  d e f i n i t i o n  o f  " s t a t e  e m p l o y e e "  a r e  t h e  U n i v e r s i t y  
o f  A l a s k a ,  t h e  A l a s k a  R a i l r o a d  C o r p o r a t i o n ,  a n d  a  p o l i t i c a l  
s u b d i v i s i o n  o f  t h e  s t a t e .  T h e  A t t o r n e y  G e n e r a l  d o e s  n o t  p r o v i d e  
r e p r e s e n t a t i o n  t o  t h e s e  e n t i t i e s  a n d  e a c h  m a y  s u e  a n d  b e  s u e d  
p u r s u a n t  t o  i t s  o w n  a u t h o r i z i n g  s t a t u t e s .  ( U n i v e r s i t y '  o f  A l a s k a ,  A S 
1 4 . 4 0 . 0 4 0 ;  A l a s k a  R a i l r o a d  C o r p o r a t i o n ,  A S  4 2 . 4 0 . 0 1 0 ,  A S  4 2 . 4 0 . 9 0 0 ;  
a n d  p o l i t i c a l  s u b d i v i s i o n s  o f  t h e  s t a t e ,  AS  0 9 . 6 5 . 0 7 0 )

S B  3 3 8  ( a m ) : s e c t i o n a l  a n a l y s i s
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e n t i t l e d  t o  r e i m b u r s e m e n t  b y  t h e  s t a t e  f o r  
t h e  e m p l o y e e ' s  r e a s o n a b l e  c o s t s  a n d  a t t o r n e y  
f e e s  i n c u r r e d  i n  f i l i n g  t h e  s u c c e s s f u l  
s u p e r i o r  c o u r t  p e t i t i o n .

The  s e c t i o n  d o e s  n o t  a p p l y  t o  c i v i l  a c t i o n s  
o r  p r o c e e d i n g s  a g a i n s t  a  s t a t e  e m p l o y e e  f o r  
a  v i o l a t i o n  o f  t h e  U n i t e d  S t a t e s  
C o n s t i t u t i o n  o r  i n  v i o l a t i o n  o f  a  s t a t e  
s t a t u t e  e x p r e s s l y  a u t h o r i z i n g  a n  a c t i o n .

S u b s e c t i o n  (g) p r o v i d e s  t h a t  t h e  
c e r t i f i c a t i o n  p r o c e s s  i s  i n  a d d i t i o n  t o  a n d  
d o e s  n o t  s u p e r c e d e  l e g a l  d e f e n s e  a n d  
i n d e m n i t y  t e r m s  i n  s t a t e  c o l l e c t i v e  
b a r g a i n i n g  a g r e e m e n t s .

S e c t i o n  2 : T h i s  i s  a  c o n f o r m i n g  a m e n d m e n t  t o  AS 
0 9 . 5 0 . 3 0 0 .

S e c t i o n  3 :

S e c t i o n  4 :

T h i s  s e c t i o n  a p p l i e s  t h e  l a w  p r o s p e c t i v e l y , 
t o  c a u s e s  o f  a c t i o n  a r i s i n g  a f t e r  i t  i s  
e n a c t e d .

I n c l u d e s  i n s t r u c t i o n s  t o  t h e  R e v i s o r  t o  
c h a n g e  t h e  h e a d i n g  o f  a r t .  3 o f  AS 0 9 . 5 0 .

S e c t i o n  5 : P r o v i d e s  a n  i m m e d i a t e  e f f e c t i v e  d a t e .
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