


$ Frank H. Murkowski, Governor

D E P A R T M E N T  O F  L A W  j JUNEAU, ALASKA 99811-0300 PHONE: (907)465-3600FAX: (907)465-2075
P.O . BOX 110300

OFFICE OF THE ATTORNEY GENERAL

April 11,2003

Senator Ralph Seekins 
Senate Judiciary Committee 
Alaska State Legislature 
State Capitol 
Juneau, AK 99801

Re: SB 171 - “An act relating to certain suits and claims by members of the
military services or regarding acts or omissions of the organized militia; 
relating to liability arising out of certain search and rescue, civil defense, 
homeland security, and fire management and firefighting activities; and 
providing for an effective date”

Dear Senator Seekins:

I am writing this letter to request that you and your committee consider and adopt 
the attached technical amendment to the subject bill.

If you have any questions, please feel free to contact me.

Sincerely,

GREGG D. RENKES 
Attorney General

DWM:lb

C c : M ik e  T ib b ie s , L e g is la t iv e  D irec to r, O ff ic e  o f  th e  G o v e rn o r
D e b o ra h  B e h r , L e g is la tio n  a n d  R e g u la tio n s  A tto rn e y , D e p a r tm e n t  o f  L a w



#

O F F E R E D  IN  T H E  S E N A T E  JU D IC IA R Y  B Y ______________________________________C O M M IT T E E  TO: S B  171
Page 4, lines 23 - 2 7 :Delete all material and insert:“ (4) an officer or a member o f  the state’s organized militia on state active duty
under A S  26.05.070;"
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DEPARTMENT OF ADMINISTRATION
O f f ic e  o f  t h e  C o m m is s io n e r

STATE OF ALASKA /f r a n k  m u r k o w sk i, g o v e r n o r
P . O .  B O X  1 1 0 2 0 0  

J U N E A U ,  A 1 A S K A  9 9 8 1 1 - 0 2 0 0  

P H O N E :  ( 9 0 7 ) 4 6 5 - 2 2 0 0  

F A X :  ( 9 0 7 ) 4 6 5 - 2 1 3 5

April 8, 2003
The Honorable Ralph Seekins Chair Senate Judiciary Committee Alaska State House State CapitolJuneau, Alaska 99801-1182 Dear Senator Seekins: '7 /This letter is to request that you schedule SB -243, an act relating to certain suits and claims by members o f the military services or regarding acts or omissions o f the organized militia; relating to liability arising out o f certain search and rescue, civil defense, homeland security, and fire management and fire fighting, for a committee hearing as soon as possible.Your favorable consideration o f this request will be greatly appreciated.Sincerely,

tL  J y '1Kevin Jardell Assistant Commissioner



# Frank H. Murkowski, Governor

D E P A R T M E N T  O F  L A W P.O. BOX 110300

O FFIC E  O F THE A TTORNEY GENERA L

JUNEAU, ALASKA 99811-0300 
PHONE: (907)465-3600
FAX: (907)465-2075

April 3, 2003

Senator Ralph Seekins 
Senate Judiciary Committee 
Alaska State Legislature 
State Capitol 
Juneau, AK 99801

Re: “An act relating to certain suits and claims by members of the military
services or regarding acts or omissions of the organized militia; relating to 
liability arising out of certain search and rescue, civil defense, homeland 
security, and fire management and firefighting activities; and providing for 
an effective date”

Dear Senator Seekins:

I am writing this letter to request that you schedule the above act, pending referral, 
for a hearing at your earliest convenience.

If you have any questions, please feel free to contact me.

Sincerely,

GREGG D. RENKES 
Attorney General

DWM:lb

C c : M ik e  T ib b ie s , L e g is la tiv e  D ire c to r , O ff ic e  o f  th e  G o v e rn o r
D e b o ra h  B e h r, L e g is la tio n  a n d  R e g u la tio n s  A tto rn e y , D e p a r tm e n t o f  L a w



FISCAL NOTESTA TE O F A L A SK A  Fiscal Note Number: 1
2003 LEGISLATIVE SESSION Bill Version: SB 171

(S) Publish Date: 4/4/03

Revision Date/Time (Note if correction):_________________ Dept. Affected; Natural Resources
Title Tort Immunity___________________________ BRU Statewide Fire Suppression
__________________________________________________ Component Fire Suppression___________
Sponsor Rules_________________________________  _______________________
Requester Governor Component No. 437Expenditures/Revenues_____________________________ (Thousands of Dollars)_______
Note: Amounts do not include inflation unless otherwise noted below.
QPERmTING EXPENDITURES FY 2004 FY 2005 FY 2006 FY 2007 FY 2008 FY 2009
Personal Services 
Travel 
Contractual 
Supplies 
Equipment 
Land & Structures 
Grants & Claims 
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES_________ [
CHANGE IN REVENUES ( ) |'

FUND SOURCE______________________________________ (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Prcgram Receipts 
1037 GF/Mental Health
Other (Specify Type--Do not abbreviate)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2003) cost: 0.0
Mark this box (X) if funding for this bill is included in the Governor's FY 2004 budget proposal: 

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page il necessary)

Tort immunity legislation will require no operating or capital expenditures. It has the potential of saving the 
state a significant but undeterminable amount in litigation costs and damages resulting from natural 
disasters such as wildfire.

Prepared by: 
Division
Approved by: 
Agency

Dean Brown Phone 269-8476
Forestry Date/Time 4/3/2003
Tom Irwin, Commissioner Date 4/3/2003
Natural Resources

(R o v is o d  9/2 0 0 2  O M B ) Page 1 of 1__
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FISCAL NOTE

Revision Date/Time (Note if correction):_____________________Dept. Affecte_d̂ ________ Law
Title "An Act relating to certain suits and claims by_____BRU Civil_____________
members of the military services . . _______________________Component Special Litigation
Sponsor Rules Committee_________________________  ________________
Requester Governor_______________________________ Component No. 2213

Expenditures/Revenues_____________________________ (Thousands of Dollars)_______

STATE OF ALA SKA Fiscal Note Number: 2_______
2003 L E G IS L A T IV E  SESSION Bill Version: SB 171(S) Publish Date: 4/4/03

Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2004 FY 2005 FY 2006 FY 2007 FY 2008 FY 2009
Personal Services 
T ravel 
Contractual 
Supplies 
Equipment 
Land & Structures 
Grants & Claims 
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES_________

|CHANGE IN REVENUES ( ) T

FUND SOURCE__________________    (Thousands of Dollars)
1002 Federal Receipts
1003 Gp Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mental Health
Other (Specify Type-Do nol abbreviate)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2003) cost: 0.0
Check this box (X) if funding for this hill is included in the Governor's FY 2004 budget proposal: 

POSITIONS ______
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate paqe ii necessary)
The Alaska Supreme Court, in a recent decision, ruled that the State of Alaska may be sued and could be held liable 
for tort claims by injured members of the Alaska National Guard and a member of the Indiana National Guard for 
injuiies that were incurred during the members' service with the national guard. The Alaska Supreme Court did not 
adopt the federal rule (known as the Feres doctrine) that bars tort claims by military service personnel for injuries 
arising out of activities that were incident to their service in the federal military or the national guard. While the Alaska 
Supreme Court did not address tort claims by members of the United States military or other parts of the Alaska 
organized militia, its ruling could be applied to permit such claims against the State of Alaska. This bill will essentially 
adopt the federal Feres doctrine, and would provide the state and state military personnel with the same protection 
from tort lawsuits that the federal government and federal military personnel are provided under the Feres doctrine. It

Prepared by: Joan M. Kasson____________________________________  Phone (907) 465-5370
Division Attorney General's Office  Date/Time 1/27/03 3:13 PM
Approved by: Kathryn Daughhetee for Gregg D. Renkes, Attorney General Date 1/27/2003_____
Agency Department of Law__________________________________

(R o v is o d  9/2 002  O M B ) O M M I T ' E E  C O P ' - Page 1of 2



FISCAL NO TE #2

ANALYSIS CONTINUATION
will also make clear that the state can be liable to third parties only for the conduct of militia members on active state 
service acting in the line of duty under orders of the governor, and not for the conduct of "borrowed" federal 
employees. Similarly, the bill clarifies that state workers' compensation benefits would only be due for injuries or death 
of organized militia members ordered into active state service by the governor.

Passage of this legislation will have no fiscal impact on the Department of Law.

STATE OF ALASKA B IL L  NO. SB 171___________
2003 L E G IS L A T IV E  SESSION

O M M I T 1 E E  C O P Y
Page 2 of 2



FISCAL NOTE
STATE OF ALASKA
2003 LEGISLATIVE SESSION

Revision Date/Time (Note if correction): 
Title An Act relating to certain claims and

Dept. Affected:
'BRU

Fiscal Note Number:Bill Version:(S) Publish Date: SB 171
4/8/03

Administration

suits.
Risk Management

Sponsor
Requester

_ Component Risk Management

Component No. 71

Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2004 FY 2005 FY 2006 FY 2007 FY 2008 FY 2009
Personal Services
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING * • * * * *

CAPITAL EXPENDITURES I !

CHANGE IN REVENUES ( ) | !

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify Type--Do not abbreviate)

TOTAL * • * • *

Estimate of any current year (FY2003) cost: 0.0
Check this box (X) if funding for this bill is included in the Governor's FY 2004 budget proposal:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate paqe if necessary)
The state's self insurance program for tort linbility exposures will be favorably affected by this bill.

The limitation of civil actions arising out of certain claims & suits by members of the military services or 
regarding acts or omissions of the organized militia, or arising out of certain search & rescue, civil defense, 
homeland security, and fire management & fire fighting activities will reduce state liability exposure and 
thereby decrease future defense costs.
Projected costs for a low frequency yet potentially high severity risk is not possible, therefore the fiscal 
impact is indeterminate. In future years, Risk Management's liability premium assessments will reflect the 
reductions actually realized as our premium charges are developed from actual claims expense incurred.

Prepared by: 
Division
Approved by: 
Agency

( R e v i s e d  9/2001 O M B )

J. Brad Thompson, Director Phone
Risk Management Date/Time 2/14/03 7:46 AM
Mike Miller, Commissioner Date 2/14/2003
Administration

Page 1 of_1___: O M M I T r E E  C O P V



GOVERNOR@GOV.STATE. AK .US

F rank H. Murkowski
G o v e r n o r

S t a t e  o f  A l a s k a

O f f i c e  o f  t h e  G o v e r n o r  
J u n e a u

P .O . BOX I 10001 
j u n e a u ,  A la s k a  9 9 8 1 1 - 0 0 0 1  

( 9 0 7 )  4 6 5 - 3 5 0 0  
FAX ( 9 0 7 )  4 6 5 - 3 5 3 2  

W W W .GOV.STATE.AK.US

A p ril 3 , 2 0 0 3
T h e  H o n o r a b le  G e n e  T h e r r ia u lt  P r e s id e n t  o f th e  S e n a te  A la s k a  S ta te  L e g is la tu r e  S ta te  C a p ito l , R o o m  107 J u n e a u ,  A K  9 9 8 0 1 -1 1 8 2
D e a r  P r e s id e n t T h e r r ia u lt :

U n d e r  th e  a u th o r ity  o f  a r t . I l l ,  s e c . 1 8 , o f  th e  A la s k a  C o n s t it u t io n , I a m  tr a n s m itt in g  a  b ill r e la t in g  to c e r ta in  s u it s  a n d  c la im s  b y  m e m b e r s  o f  th e  m ilita r y  s e r v ic e s  o r r e g a r d in g  a c t s  o r o m is s io n s  o f  th e  o r g a n iz e d  m ilit ia , a n d  r e la t in g  to lia b ility  a r is in g  o u t  o f  c e r ta in  s e a r c h  a n d  r e s c u e , c iv il d e fe n s e , h o m e la n d  s e c u r ity , a n d  fire  m a n a g e m e n t  a n d  f ir e f ig h t in g  a c t iv it ie s .
T h e  b ill c o n s is t s  o f  fo u r  m a in  p a r ts :

S u it s  A r is in g  fro m  S e a r c h  a n d  R e s c u e  A c t iv it ie s(S e c tio n  2 o f  th e  bill)
F ir s t , b y  s t a t u t e , s e a r c h  a n d  r e s c u e  a c t iv it ie s  a re  p e r m is s iv e  fu n c t io n s  o f  th e  c o m m is s io n e r  o f  p u b lic  s a fe ty . In  p r a c t ic e , th e  A la s k a  S ta te  T ro o p e rs  m a k e  d e c is io n s  a b o u t  w h e n  a n d  w h e re  to c o n d u c t  s e a r c h  a n d  r e s c u e  a c t iv it ie s , a n d  h o w  to a llo c a te  r e s o u r c e s  — b o th  s ta te  p e r s o n n e l a n d  c o m m u n ity  v o lu n te e r s  — to th o s e  a c t iv it ie s . T h e  e x p e n s e s  a re  b o r n e  b y  th e  s ta te  tr e a s u r y .
T h is  b ill p ro v id e s  t h a t  a  p e r s o n  m a y  n o t  b r in g  a  la w s u it  for d a m a g e s  th a t  a r is e  o u t  o f  s u c h  s e a r c h  a n d  r e s c u e  a c t iv it ie s , o r  th e  fa ilu r e  to in it ia te  s u c h  s e a r c h  a n d  r e s c u e  a c t iv it ie s . G iv e n  A l a s k a ’s  v a s t  g e o g r a p h ic  a re a , h a r s h  c lim a tic  c o n d it io n s , a n d  lim ite d  tro o p e r r e s o u r c e s , it  is  im p o r ta n t  to  e n s u r e  th a t  s e a r c h  a n d  r e s c u e  d e c is io n s  a re  n o t  u n d e r m in e d  b y  p o s s ib le  to rt e x p o s u r e . It is  a ls o  im p o r ta n t  to e n s u r e  t h a t  th e  s a fe ty  o f  lo c a l v o lu n te e r s  w h o  c o n d u c t  s e a r c h  a n d  r e s c u e  o p e r a tio n s  u n d e r  tro o p e r  s u p e r v is io n  is  n o t  je o p a r d iz e d  b y  th e  p o s s ib ility  o f  a  s e a r c h  a n d  r e s c u e  d e c is io n  b e in g  in flu e n c e d  b y  p o te n tia l to rt lia b ility  r a th e r  t h a n  b e in g  b a s e d  o n  a p p r o p r ia te  s a fe ty  c o n c e r n s .

http://WWW.GOV.STATE.AK.US


A la s k a  S u p r e m e  C o u r t  d e c is io n s  h a v e  p ro v id e d  t h a t  n o  a c tio n a b le  d u ty  is  o w ed b y  p o lic e  a g e n c ie s  w h e n  th e y  u n d e r t a k e , o r fa il  to  u n d e r ta k e , p o lice  in v e s t ig a t io n s . S e a r c h  a n d  r e s c u e  o p e r a tio n s  a re  e s s e n t ia lly  a n o th e r  fo rm  o f in v e s tig a tio n . T h e y  s h o u ld  b e c o n d u c te d , o r n o t  c o n d u c t e d , o n  th e ir  ow n  in tr in s ic  m e r its , a s  ju d g e d  b y  th e  p a r t ic ip a t in g  o ffic e r s . B y  p r o h ib it in g  la w s u its  a r is in g  o u t  o f  s e a r c h  a n d  r e s c u e  a c t iv it ie s , t h is  b ill w o u ld  tr e a t  th o s e  a ctiv itie s  c o n s is te n t ly  w ith  o th e r  p o lice  in v e s tig a t io n s .C e r ta in  S u it s  a n d  C la im s  b v  M e m b e rs  o f  M ilita r y  S e n d e e s  A r is in g  fro m  M ilita ry  S e r v ic e s  a n d  C o n c e r n in g  th e  O rR a n iz e d  M ilit ia  ( S e c tio n s  3 - 6  o f  th e  bill)S e c o n d , th e  A la s k a  S u p r e m e  C o u r t , in  a  r e c e n t  d e c is io n , r u le d  th a t  th e  S ta te  o f  A la s k a  m a y  be s u e d  a n d  h e ld  lia b le  for to rt c la im s  by in ju r e d  m e m b e rs  o f th e  A la s k a  N a t io n a l G u a r d  a n d  a  m e m b e r  o f  th e  In d ia n a  N a tio n a l G u a r d  for in ju r ie s  th a t  w ere in c u r r e d  d u r in g  th e  m e m b e r s ’ se rv ic e  w ith  th e  n a tio n a l g u a r d . T h e  A la s k a  S u p r e m e  C o u r t  d id  n o t  a d o p t  th e  fe d e r a l ru le  (know n a s  th e  
F eres  d o ctrin e) t h a t  b a r s  to rt c la im s  b y  m ilita r y  se rv ic e  p e r s o n n e l fo r  in ju r ie s  a r is in g  o u t o f  a c t iv it ie s  th a t  w ere in c id e n t  to th e ir  se rv ic e  in  th e  fe d e ra l m ilita ry  or th e  n a t io n a l g u a r d . W h ile  th e  A la s k a  S u p r e m e  C o u r t  d id  n o t a d d r e s s  to rt c la im s  b y  m e m b e r s  o f  th e  U n ite d  S ta te s  m ilita r y  or o th e r  p a r ts  o f  th e  A la s k a  o rg a n iz e d  m ilit ia , its  r u lin g  c o u ld  b e a p p lie d  to p e r m it  s u c h  c la im s  a g a in s t  th e  S ta te  o f  A la s k a .

S ta te  n a t io n a l  g u a r d  o r m ilit ia  o p e r a tio n s  m a y  in c lu d e  a ir  a n d  s e a  r e s c u e  m is s io n s , c iv il d e fe n s e  a c t iv it ie s , tr a in in g  e x e r c is e s , a n d  tra v e l to m ilita r y  b a s e s  a n d  lo c a tio n s  in  A la s k a  a n d  in  o th e r  s ta te s  a n d  c o u n t r ie s . G iv e n  th is  s ta te 's  v a s t  la n d  a r e a , its  h a r s h  g e o g r a p h ic  a n d  c lim a t ic  c o n d it io n s , a n d  th e  in h e r e n t h a z a r d s  o f  n a t io n a l  g u a r d  a n d  m ilit ia  a c t iv it ie s , th e  S ta te  o f  A la s k a  m a y  be fa c e d  w ith  s ig n if ic a n t  f in a n c ia l  e x p o s u r e  fo r in ju r ie s  to n a t io n a l g u a r d , m ilitia , or o th e r  m ilita r y  s e rv ic e  m e m b e r s . In  a d d it io n , to rt la w s u its  b y  in ju r e d  se rvice  m e m b e r s  a g a in s t  th e  A la s k a  N a tio n a l G u a r d , th e  m ilit ia , o r o th e r  se rv ice  m e m b e r s  w o u ld  in v o lv e  th e  c o u r ts  in  re v ie w in g  a n d  s e c o n d - g u e s s in g  m ilita ry  d e c is io n s  r e g a r d in g  th e  p e r s o n n e l, tr a in in g , e q u ip m e n t , o r d e r s , d is c ip lin e , a n d  o p e r a tio n s  o f  th e  n a t io n a l  g u a r d  a n d  m ilit ia . It  is  im p o r ta n t  to  e n s u r e  th a t  s u c h  d e c is io n s  a re  b a s e d  on  th e  p r o fe s s io n a l ju d g m e n t  a n d  m ilita ry  o e e d s  o f th e  A la s k a  N a t io n a l G u a r d  a n d  o th e r  p a r ts  o f  th e  A la s k a  o rg a n iz e d  m ilit ia  r a th e r  th a n  o n  c o n c e r n s  re g a rd in g  p o s s ib le  to rt lia b ility .T h is  b ill p ro v id e s  th a t  a  la w s u it  for d a m a g e s  m a y  n o t  be b r o u g h t  b y  or on b e h a lf  o f a  m e m b e r  o f th e  m ilita ry  s e n d e e s  a g a in s t  th e  S t a t e  o f A la s k a , th e  A la s k a  N a t io n a l G u a r d  o r o th e r  p a r t  o f  th e  A la s k a  o r g a n iz e d  m ilit ia , o r a n y  o th e r  m e m b e r  o f  th e  m ilita r y  s e n d e e s , fo r  d e a t h , p e r s o n a l in ju r y , or o th e r  in ju r y  o f  a  m e m b e r  o f  th e  m ilita ry  s e r v ic e s , in c lu d in g  th e  U n ite d  S ta te s  m ilita r y , th e  A la s k a  N a tio n a l G u a r d  o r o th e r  p a r ts  o f  th e  A la s k a  o rg a n iz e d

T h e  H o n o r a b le  G e n e  T h e r r i a u l t
A p r i l  3 , 2 0 0 3
P a g e  2



m ilit ia , o r th e  n a t io n a l g u a r d  o f  a n o th e r  s ta te , in c u r r e d  d u r in g  or a r is in g  o u t  o f a c tiv it ie s  t h a t  w ere  p a r t  o f  th e  m e m b e r ’s m ilita r y  s e r v ic e . It w o u ld  e s s e n tia lly  a d o p t th e  fe d e r a l F e re s  d o c tr in e  t h a t  b a r s  in tr a -m ilita r y  to rt  c la im s  b y  se rvice  p e r s o n n e l fo r in ju r ie s  a r is in g  o u t  o f a c tiv it ie s  in c id e n t  to th e ir  m ilitary' se rv ice .It w o u ld  p ro v id e  th e  s ta te  a n d  s ta te  m ilita ry  p e r s o n n e l w ith  th e  sa m e  p ro te c tio n  from ' to rt la w s u its  t h a t  th e  fe d e ra l g o v e r n m e n t  a n d  fe d e ra l m ilita ry  p e r s o n n e l a re  p ro v id e d  u n d e r  th e  F eres  d o c tr in e .U n d e r  th is  b ill , in ju r e d  m ilita r y  se n d e e  m e m b e r s  w o u ld  still b e  e n title d  to v a r io u s  m ilita r y  o r  v e te r a n 's  b e n e fits  for in ju r ie s  in c u r r e d  in  th e  c o u r s e  o f  th e ir  m ilita r y  s e r v ic e . T h e  a v a ila b ility  o f  th e s e  m ilita r y  b e n e fits  is  o n e o f th e  re a s o n s  th a t  th e  fe d e r a l c o u r ts  h a v e  b a rre d  p e r s o n a l in ju r y  c la im s  by m ilita ry  p e rs o n n e l u n d e r  th e  F e re s  d o c tr in e .
«T h is  b ill a ls o  w o u ld  c la r ify  th a t  m e m b e r s  o f  th e  A la s k a  N a tio n a l G u a r d  or o th e r  p a r ts  o f  th e  o rg a n iz e d  m ilit ia  are e n tit le d  to o n ly  w o rk e rs ' c o m p e n s a tio n  b e n e fits  fo r  in ju r ie s , i l ln e s s , o r  d e a th  re la te d  to a c tiv e  s ta te  se rvice . B e c a u s e  m e m b e r s  o f  th e  A la s k a  N a t io n a l G u a r d  a re  e n tit le d  to fe d e ra l b e n e fits  w h e n  n o t o n  s ta te  a c tiv e  d u t y , th is  c h a n g e  w ill n o t a ffe c t  r e c e ip t  o f  th o s e  b e n e fits .

A d d it io n a lly , th is  b ill w o u ld  b a r  a c t io n s  a g a in s t  th e  S ta te  o f A la s k a  r e g a rd in g  a c t iv it ie s  o f  A la s k a  N a tio n a l G u a r d  m e m b e r s  w h e n  th ey  a re  n o t on  s ta te  a c tiv e  d u t y . T h is  c h a n g e  is  n e c e s s a r y  b e c a u s e  m e m b e r s  o f th e  A la s k a  N a tio n a l G u a r d  w h o  a re  n o t o n  sta te  a c tiv e  d u t y , in c lu d in g  th o s e  o n  fe d e ra l a c tiv e  d u t y , a c t iv e  d u ty  fo r tr a in in g , in a c tiv e  d u t y , a c tiv e  g u a r d  a n d  reserve (AGR) d u t y , a n d  c iv ilia n  t e c h n ic ia n s , are u n d e r  th e  c o m m a n d  a n d  c o n tro l o f  th e  fe d e ra l g o v e r n m e n t . T h e  c h a n g e  is  n e c e s s a r y  to a d d r e s s  tw o A la s k a  S u p r e m e  C o u r t  d e c is io n s  th a t  h e ld  th a t  th e  s ta te  c o u ld  b e  re s p o n s ib le  for th e a c t io n s  o f  n a t io n a l  g u a r d  m e m b e r s  w ho a re  n o t  on  s ta te  a c tiv e  d u ty , a s  b e in g  "bo rrow ed " fe d e r a l e m p lo y e e s , a n d  th a t  c o n s id e r e d  th o s e  in  A G R  s ta tu s  to be s ta te  e m p lo y e e s . T h e  c h a n g e s  m a d e  b y  th e  b ill w o u ld  e n s u r e  th a t  th e  sta te  is n o t lia b le  fo r  a c t s  o r o m is s io n s  o f  th e  fe d e ra l g o v e r n m e n t o r fed e ral e m p lo y e e s .S u it s  a n d  C la im s  A r is in g  fro m  C iv il D e fe n s e  a n d  H o m e la n d  S e c u r ity  A c tiv itie s( S e c tio n s  7 - 11 o f  th e  bill)T h ir d , th e  b ill w o u ld  a m e n d  A S  2 6 .2 0 .1 4 0 , a  s e c t io n  in  th e  c iv il d e fe n se  c h a p te r  o f  th e  s t a t u t e s  th a t  p ro v id e s  im m u n ity  fo r  g o v e r n m e n t a n d  e m p lo y e e s  fro m  lia b ilit ie s  a r is in g  o u t  o f  c iv il d e fe n s e  a c t iv it ie s . P r e s e n tly , A S  2 6 .2 0 .1 4 0 (a ) p ro v id e s  t h a t  th e  s ta te , a n y  d is tr ic t  e s ta b lis h e d  fo r c iv il d e fe n se  p u r p o s e s , a n d  th e  a g e n ts  o r r e p r e s e n ta tiv e s  o f  a  s ta te  o r d is tr ic t , m a j' n o t  be h eld  lia b le  for in ju r y  o r p r o p e r ty  d a m a g e  s u s t a in e d  b y  a  v o lu n te e r  c iv ilia n  d e fe n se  w o rk e r.T h e  b ill w o u ld  a m e n d  A S  2 6 .2 0 .1 4 0 (a )  to b r o a d e n  th e  im m u n ity  to co v e r in ju r y  or p ro p e rty  d a m a g e  s u s t a in e d  b y  a n y  c iv ilia n  d e fe n s e  o r h o m e la n d  s e c u r ity  w o rk e r , in c lu d in g  a u th o r iz e d  v o lu n te e r s  a n d  e m p lo 3?e e s , a n d  to s p e c ify  th a t  th e
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im m u n it y  e x te n d s  to e m p lo y e e s  o f  th e  s ta te  or d is tr ic t  a s  w ell a s  th e  a g e n ts  a n d  r e p r e s e n ta tiv e s  o f  th e  s ta te  or d is tr ic t . In  a d d it io n , e x is t in g  A S  2 6 .2 0 .1 4 0 (b )
p ro v id e s  th a t  th e  s ta te  a n d  a n y  d is tr ic t  e s ta b lis h e d  for c iv il d e fe n se  p u r p o s e s , th e ir  e m p lo y e e s , a g e n ts , or r e p r e s e n ta tiv e s , a u th o r iz e d  v o lu n te e r  or a u x ilia r y  c iv il d e fe n s e  w o r k e rs , a n d  m e m b e r s  o f  a n y  o th e r  a g e n c y  e n g a g e d  in  c iv ilia n  d e fe n s e  a c t iv it ie s , w h o  a re  c o m p ly in g  w ith  o r  r e a s o n a b ly  a tte m p tin g  to c o m p ly  w ith  A S  2 6 .2 0  o r a n  o rd e r  or r e g u la t io n  is s u e d  u n d e r  A S  2 6 .2 0 , a re  n o t  lia b le  for in ju r y  to p e r s o n s  or d a m a g e  to p ro p e rty  a s  a  r e s u lt  o f  th e ir  a c t iv it ie s . T h e  bill w o u ld  a m e n d  A S  2 6 .2 0 .1 4 0 (b )  to p ro v id e  im m u n ity  for h o m e la n d  s e c u r ity  a c t iv it ie s  a s  w ell a s  c iv il d e fe n s e  a c tiv it ie s , a n d  to in c lu d e  a n y  h o m e la n d  s e c u r ity  o r c iv il d e fe n s e  a c t iv it ie s  u n d e r ta k e n  u n d e r  th e  a u th o r ity  o f  A S  2 6 .2 0 , th e  c iv il d e fe n s e  s ta tu te s .

A S  2 6 .2 0 .1 4 0 (b )  p r e s e n tly  p ro v id e s  a n  e x c e p tio n  to th e  im m u n ity  in  c a s e s  o f  w ilfu l m is c o n d u c t , g r o s s  n e g lig e n c e , or b a d  fa ith . T h e  b ill w o u ld  a m e n d  th a t  s u b s e c t io n  to p ro v id e  a n  e x c e p tio n  o n ly  w h e re  m a lic e  or r e c k le s s  in d iffe r e n c e  to th e  in te r e s ts , r ig h t s , o r s a fe ty  o f  o th e r s  is  sh o w n  b y  c le a r  a n d  c o n v in c in g  e v id e n c e . T h e  b ill's  a m e n d m e n t  to A S  2 6 .2 3 .2 1 0  w o u ld  m a k e  th e  im m u n ity  a ls o  a p p ly  w h e n  th e  e n tit ie s  a n d  p e r s o n s  co v ere d  b y  A S  2 6 .2 0 .1 4 0  p e rfo rm  d u t ie s  u n d e r  A S  2 6 .2 3 .0 1 0  - 2 6 .2 3 .2 2 0 , th e  A la s k a  D is a s te r  A c t .
T h e  b ill a ls o  w o u ld  a m e n d  A S  2 6 .2 0 .1 4 0  to a d d  a  n ew  s u b s e c t io n  to s p e c ify  th a t  "c iv ilia n  d e fe n s e  o r h o m e la n d  s e c u r ity  w orker" m e a n s  an }' w o rk e r e n g a g e d  in  a  c iv il d e fe n s e  o r h o m e la n d  s e c u r ity  a c tiv ity  in  a n  o ffic ia l c a p a c ity  or a t  th e  d ir e c tio n  o f  th e  s ta te , in c lu d in g  fe d e r a l, s ta te  a n d  lo c a l o ffic ia ls , s ta te  a n d  lo c a l c o n tr a c to r s , o ffic e rs  a n d  e m p lo y e e s  o f  o th e r  s ta te s , a n d  v o lu n te e r s .T h e  b ill w o u ld  a m e n d  th e  d e fin it io n s  s e c tio n  o f th e  c iv il d e fe n s e  s ta tu te s , A S  2 6 .2 0 .2 0 0 . T h e  e x is t in g  d e fin it io n  o f "civ il d e ftn s e "  in  A S  2 6 .2 0 .2 0 0 (1 ) w o u ld  b e a m e n d e d  to in c lu d e  s e c u r ity , / a c c in a tio n s  a n d  o th e r  a c t io n s  to p r o te c t  p u b lic  h e a lt h  a n d  tr a in in g , p r e p a r a tio n , tra v e l, a n d  o th e r  a c tiv itie s  n e c e s s a r y  fo r th e  p ro v is io n  o f  c iv il d e fe n se  s e r v ic e s . A  n e w  p a r a g r a p h  (4) a ls o  w o u ld  be a d d e d  to th e  d e fin it io n s  s ta tu te  to d e fin e  "h o m e la n d  s e c u rity "  to m e a n  th e  d e te c t io n , p r e v e n tio n , p r e e m p tio n , d e te rre n c e  of, p ro te c tio n  fro m , a n d  r e s p o n s e  to , a t t a c k s  ta rg e te d  a t  s ta te  te rrito ry , p o p u la t io n , o r in fr a s tr u c tu r e . T h is  d e fin it io n  is  b a s e d  on  a  d e fin itio n  o f h o m e la n d  s e c u r ity  in  th e  Io w a  s t a t u t e s .

S u it s  A r is in g  F r o m  F ire  M a n a g e m e n t  a n d  F ir e fig h tin g  A c tiv it ie s(S e c tio n s  12 a n d  13 o f  th e  bill)
B y  s t a t u t e , th e  c o m m is s io n e r  o f n a t u r a l  r e s o u r c e s  (co m m issio n e r) is a u th o r iz e d  to p ro v id e  fo r fire m a n a g e m e n t  a n d  fir e fig h tin g  a c tiv it ie s  th r o u g h o u t  th e  s t a t e , in c lu d in g  p r e v e n tin g , m o n ito r in g , s u p p r e s s in g , or c o n tr o llin g  fo re st
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f ir e s . T h e  c o m m is s io n e r , th r o u g h  th e  d iv is io n  o f  fo r e s try , p ro v id e s  for fire m a n a g e m e n t  a n d  fir e fig h tin g  a c t iv it ie s . T h e  d iv is io n  o f  fo re s try 's  a u th o r ity  to
p r e v e n t , m o n ito r , s u p p r e s s , o r  c o n tro l fo r e s t  fire s  is  o n e a s p e c t  o f  its  a u th o r ity  to  m a n a g e  s ta te  fo re s t r e s o u r c e s . T h e  d iv is io n  o f  fo re s try  is  a s k e d  to re s p o n d  to fo r e s t  fire s  in  v a r io u s  g e o g r a p h ic  a r e a s  a n d  p o p u la t io n  z o n e s  in  A la s k a , w h ic h  o fte n  o c c u r  s im u lta n e o u s ly  d u r in g  th e  fire  s e a s o n . W h e n  r e s p o n d in g  to a  g iv e n  fire , a u th o r it ie s  c a n n o t  fo rg e t o th e r  fire s  t h a t  m a y  be b u r n in g  s im u lt a n e o u s ly  o r  th a t  m a y  s o o n  o c c u r . T h e  d iv is io n  o f  fo re stry 's  fire p r e v e n tio n , m o n ito r in g , c o n tr o l, o r s u p p r e s s io n  d e c is io n s  are c o m p lic a te d  d e c is io n s  t h a t  in vo lv e  a n  e v o lv in g , a n d  p r im a r ily  e m e r g e n c y , s itu a tio n .T h e  A la s k a  S u p r e m e  C o u r t , in  ta n d e m  d e c is io n s  is s u e d  in 2 0 0 1 , ru le d  t h a t  th e  S ta te  o f  A la s k a  m a y  be s u e d  a n d  h e ld  lia b le  for to rt c la im s  for lo s s e s  d u e  to  fire s u p p r e s s io n  e ffo rts . T h e s e  d e c is io n s  o p e n  th e  d o o r to s ig n ific a n t  f in a n c ia l  e x p o s u r e  to th e  s ta te  for lo s s e s  d u e  to fir e s . T h e  A la s k a  S u p r e m e  C o u r t  d e p a r te d  fro m  s u b s t a n t ia l  p r e c e d e n t  im m u n iz in g  s u c h  a ctiv itie s .

rD e c is io n s  r e g a rd in g  fo re s t m a n a g e m e n t  re la te d  to fire c o n tro l a n d  s u p p r e s s io n  s h o u ld  be p ro m p te d  b y  s o u n d  fo r e s t iy  a n d  fire fig h tin g  p r in c ip le s , r a t h e r  t h a n  c o n c e r n s  r e g a r d in g  p o s s ib le  to rt l ia b i l i t y .. L it ig a tio n  o f  s u c h  c la im s  in h e r e n t ly  d is r u p t s  th e  d iv is io n  o f  fo r e s try 's  d a y -to -d a y  o p e r a tio n s  a n d  d iv e rts  s u b s t a n t ia l  s ta te  r e s o u r c e s  to d e fe n d  s u c h  la w s u its . A t  th e  s a m e  tim e s u c h  lit ig a t io n  w ill n o t  r e d u c e  th e  n u m b e r  o f  fu tu r e  fir e s , n o r  w ill it  in c re a s e  th e r e s o u r c e s  a v a ila b le  to f ig h t  s u c h  fire s .* I u r g e  y o u r  p ro m p t a n d  fa v o r a b le  a c t io n  o n  th is  m e a s u r e .
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G o v e r n o r




