


Representative Kevin Meyer
HOUSE DISTRICT 30

MEMORANDUM
DATE: April 28, 2004
TO: Senator Ralph Seekins
Chairman, Senate Judiciary Committee
FROM: Representative Kevin Meyer
RE: CS HB 339 (JUD) Trade Pz_‘__s: Free Trial/Opt-Out Plans

At your earliest convenience, please schedule CS HB 339 (JUD) Trade Practices: Free
Trial/Opt-Out Plans for a hearing in the Senate Judiciary Committee.

CS HB 339 (JUD) prohibits the use of opt-out marketing plans and free trial periods, unless
the seller fulfills certain requirements and makes specific disclosures to the consumer
regarding consum'T obligations for accepting goods or services under an opt-out marketing
plan or a free trial period.

Thank you for your time and consideration of this request.

Email: Kepresunl[ilive Keviri_MLycr@lc(‘ssliile.rk.u.s =Toll Free: (806) 405-4945
Session: Stnte Capitol, Jiinvmi, Alaska 99301-11.82 «=I"lioe: (907) =165-4945 lav: (907) 465-8476
Interim: 716 V. 4di Ave., Anchorage, Alaska 99501-2133 =Phone: (907) 269-0199 Fax: (907) 269-0197



R epresentative Kevin M evyer

HOUSE DISTRICT 30

MEMORANDUM
DATE: May 1, 2004
TO: Senator Ralph Seekins
Chairman, Senate Judiciary Committee
FROM: Representative Kevin Meyer §"-
RE: Blank Committee Substitute for HB 339

I would like the members of the Senate Judiciary Committee to consider the accompanying
blank senate committee substitute for HB 339 (version 23-LS1265\B), in lieu of the original

bill.

The following amendments were incorporated into the blank senate committee substitute:

Page 2, line L
Delete: subparagraph (2)

Insert: new subparagraph (2)
(2) a description of all charges that will be imposed after the free trial period ends,

including whether billing will include charges for shipping and handling, and, if the
offer, promotion, or advertising is made by telephone, the anrunt of the shipping
and handling charges;

Page 2, line 8:
Delete: subsection (d)
Insert: new subsection (d)
(d) A consumer who receives goods or services for a free trial period may

(1) at any time during the free trial period, return the goods or cancel the
services without any further obligation to the seller;

(2) within 30 days after the free trial period ends, return the goods or
services for a full refund of the charges, or a partial refund for the unused
portion of the goods or services.

Page 2, line 11:
Delete: subsection (e)

Page 2, line 22
Delete: subsection (f)

~ Email: Represeiiintive_Kcvin_Mcycr(g>lcgis.stotc.ak.iis « Toll Free: (800) *1(15-4945
Session: Slate Capitol,.(uncufi, Alaska 91)801-1182 « Finnic: (1)07) 405-4945 Fax: (907) 5-.‘1478
Interim: 710 W, -lilt Ave., Anchorage. Alaska 99501-2133 « Flione: (907) 209-0199 Fax: (907) 209-0197



Re-lettcr the remaining subsections accordingly.

Page 3, line 27

Delete: subsection (c)

Insert: new subsection (g)
(e) In this section,

(1) “opt-out marketing plan”
(A) means an arrangement under which a seller provides, without

die buyer’s express verifiable consent, a notice to a buyer that
identifies goods or services that the seller intends to provide to the
buyer and to charge the buyer for, unless, by a specific date or within
a specific time frame, the buyer notifies the seller nor to provide the
goods or sendees;

(B) does no*: include a prenotification negative option plan that is
regulated by and complies with 16 C.F.R. 425;

(2) “seller” includes a person who <ngages in the business of selling,
contracting for the sale of, or arranging for the sale of goods or services.
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SENATE CS FOR CS FOR HOUSE BILL NO. 339( )
IN THE LEGISLATURE OF THE STATE OF ALASKA
TWENTY-THIRD LEGISLATURE - SECOND SESSION

BY

Offered:
Referred:

Sponsor(s): REPRESENTATIVES MEYER, Dahlstrom, Anderson, Gara, Holm, McGuire, Wolf, Kerttula,
Seaton, Lynn, Crawford

ABILL
FOR AN ACT ENTITLED
"An Act relating to opt-out marketing plans for sales, to free trial periods for goods or

services, and to acts that are unlawful as unfair trade practices."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 45.45 is amended by adding new sections to read:
Sec. 45.45.920. Free trial period, (a) Notwithstanding a provision in

AS 45.02 to the contrary, a seller may not offer, promote, advertise, or provide a

consumer with goods or services for a free trial period unless the seller complies with

all the conditions of this section.
(b) When offering, promoting, or advertising consumer goods or services for a

free trial period, a seller shall clearly and conspicuously disclose all material terms and

conditions of the free trial period, including
(1) all material restrictions, limitations, terms, and conditions of the

free trial period, including any obligation by the consumer to purchase a minimum

quantity of goods or services after the free trial period ends;

-1- SCS CSHB 339( )
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(2) a description of all charges that will be imposed after the free trial
period ends, including whether billing will include charges for shipping and handling,
and, if the offer, promotion, or advertising is made by telephone, the amount of the
shipping and handling charges;

(3) a description of the consumer's right to cancel; and

(4) any other obligations the consumer assumes by accepting or using
the goods or services during the free trial period.

(c) Before providing goods or services to a consumer for a free trial period, a
seller shall obtain express verifiable consent from the consumer to the free trial period.
(d) A consumer who receives goods or services for a free trial period may

(1) at any time during the free trial period, return the goods or cancel
the services without further obligation to the seller;

(2) within 30 days after the free trial period ends, return the goods or
cancel the services for a full refund of the charges, if any, or a partial refund for the
unused portion of the goods or services.

(e) This section does not apply to a seller who provides goods or services to a

consumer for free if the consumer does not assume any obligation by accepting the

free goods or services.
() This section does not apply to
(1) a telephonic seller who is registered under AS 45.63 and who

complies with AS 45.63; or
(2) aprenoctification negative option plan that is regulated by 16 C.F.R.

425 and that complies with 16 C.F.R. 425.
(@ In this section, "seller" means a person who engages in the business of
selling, contracting for the sale, arranging for the sale of, or arranging for a free trial
period for goods or services.
Sec. 45.45.930. Opt-out marketing plans, (a) Notwithstanding a provision
in AS 45.02 to the contrary, a seller may not use an opt-out marketing plan to sell
goods or services unless the seller complies with all of the provisions of this section.
(b) Before using an opt-out marketing plan, a seller shall obtain express

verifiable consent from the buyer that confirms that the buyer agrees to the use of the

SCS CSHB 339( ) -2-
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plan. The seller shall provide the following information before obtaining the consent:
(1) a description of the material terms and conditions of the plan,

including a description of the goods or services that will be offered;
(2) that the buyer's account will be charged unless the buyer takes an

affirmative action to avoid the charge;
(3) the date the charge will be submitted for payment; and
(4) the specific steps the buyer must take to avoid the charge.

(c) A seller who charges a buyer for goods or services under an opt-out
marketing plan has the burden of proving that the buyer provided the express
verifiable consent required by (b) of this section and was given the disclosures
required by (b) of this section.

(d) This section does not apply to a telephonic seller who is registered under
AS 45.63 and who complies with AS 45.63.

@) In this section,

(1) "opt-out marketing plan™
(A) means an arrangement under which a seller provides,

without the buyer's express verifiable consent, a notice to a buyer that
identifies goods or services that the seller intends tc provide to the buyer and to
charge the buyer for, unless, by a specific date or within a specific time frame,
the buyer notifies the seller not to provide the goods or services;
(B) does not include a prenotification negative option plan that
is regulated by and complies with 16 C.F.R. 425;
(2) "seller" includes a person who engages in the business of selling,
contracting for the sale of, or arranging for the sale of goods or services.
*Sec. 2. AS 45.50.471(b) is amended by adding new paragraphs to read:
(47) violating AS 45.45.920 (free trial period);
(48) violating AS 45.45.930 (opt-out marketing plans).
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R epr esentative K evin M eyer

HOUSE DISTRICT 30

SPONSOR STATEMENT
CS HB 339 (JUD)

“An Act relating to opt-out marketing plans for sales, to free trial periods for goods or
services, and to acts that arc unlawful as unfair trade practices.”

CS HB 339(JUD) prohibits the use of opt-out marketing plans and free trial periods, to sell
goods or services, unless specific requirements and disclosures are made to the cor'umer.

Under CS HB 339(fUD), an opt-out marketing plan is defined as an arrangement under
which a seller provides an announcement to a buyer that identifies goods cr sendees that the
seller intends to provide to the buyer, unless, by a specific date or within a specific time
frame, die buyer nodfies the seller not to provide die goods or sendees. Essentially, an opt-
out marketing plan requires the consumer to take action to avoid initial or continuing
charges. Some businesses see the use of opt-out marketing plans as a successful marketing
ploy; enabling a business to get a product out to a critical number of people, without fully
disclosing the terms of the plan, and receiving compensation through unwilling and/or

uneducated consumers.

Free trial periods are also a great way to try new products or sendees without making a long-
term commitment to a membership, subscription, or extended sendee contract. However,
consumers should always receive adequate information concerning the extent of the free trial

period, and what obligations arc required of them.

CS HB .339 (JUD) establishes clear guidelines for businesses to follow that do nor result in
consumer deception. The required disclosures under CS HB 339 (JUD) include: providing
information pertaining to charges, how charges arc calculated and collected, a description of
the consumer’s right to cancel, and any and all consumer obligations.

Over die past two years, complaints to the Federal Trade Commission (FTC) about
unordered merchandise has increased by nearly 60%. Opt-out marketing plans and free trial
period scams account for a significant amount of all new reports. Consumers are also
turning to state Attorney General Offices’ to complain of unfair and deceptive trade
practices by businesses engaging in these plans. Over the past year, there have been a
number of high-profile cases, where the State has intervened on behalfof Alaskans.

CS HB 339 (JUD) removes uncertainty in Alaska statutes of what the role and the
responsibility is of businesses in protecting consumers and their interests, when using free
trial periods and opt-out marketing plans. Businesses will be required to disclose all material
terms of these plans, ensuring that the consumer can make the best decision possible to
accept goods or services through these introductory type offers.

Last Updated: April 1,2004

Email: RopresciUnlive_Keym Meggﬁﬂ stole nkt|s *Toll Free:

Session: State Capitol, Juneat, Alaska Phone: ( Iax 90 3470
Interim: 710W. 41 Avc., Anchorage, AIaska%mm Phone: (907)
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AS 45.50.471 Unlawful acts and practices

(@) Unfair methods of competition and unfair or deceptive acts or practices in die conduct of
trade or commerce arc declared to be unlawful.

(b) The terms "unfair methods of competition" and "unfair or deceptive acts or practices"
include, but are not limited to, the following acts:

(1) fraudulently conveying or transferring goods or services by representing diem to
be diose of anodier;

(2) falsely representing or designating the geographic origin of goods or services;

(3) causing a likelihood of confusion or misunderstanding as to the source,
sponsorship, or approval, or another person’s affiliation, connection, or association
with or certification of goods or services;

(4) representing that goods or sendees have sponsorship, approval, characteristics,
ingredients, uses, benefits, or quantities that they do not have or that a person has a
sponsorship, approval, status, affiliation, or connection that the person docs not

have;

(5) representing that goods arc original or new if they are deteriorated, altered,
reconditioned, reclaimed, used, secondhand, or seconds;

(6) representing that goods or sendees are of a particular standard, quality, or grade,
or that goods are of a particular style or model, if they arc o f another,;

(7) disparaging the goods, sendees, or business of another by false or misleading
representation of fact;

(8) advertising goods or sendees with intent not to sell them as advertised,;

(9) advertising goods or sendees with intent not to supply reasonable expectable
public demand, unless the advertisement prominently discloses a limitation of

guantity;

(10) making false or misleading statements of fact concerning the reasons for,
existence of, or amounts of price reductions;

(11) engaging in any other conduct creating a likelihood of confusion or of
misunderstanding and which misleads, deceives or damages a buyer or a competitor
in connection with the sale or advertisement of goods or sendees;

(12) using or employing deception, fraud, false pretense, false promise,
misrepresentation, or knowingly concealing, suppressing, or omitting a material fact
with intent that others rely upon the concealment, suppression or omission in



connection with the sale or advertisement of goods or services whether or not a
person has in fact been misled, deceived or damaged;

(13) failing to deliver to the customer at the time of an installment sale of goods or
sendees, a written order, contract, or receipt setting out nic name and address of the
seller and the name and address of the organization that the seller represents, and all
of the terms and conditions of the sale, including a description of the goods or
services, which shall be stated in readable, clear, and unambiguous language;

(14) representing diat an agreement confers 01 involves rights, remedies or
obligations which it docs not confer or involve, or which are prohibited by law;

(15) knowingly malting false or misleading statements concerning the need for parrs,

replacement, or repair service;

(16) misrepresenting the authority of a salesman, representative or agent to negotiate
the final terms of a consumer transaction,;

(17) basing a charge for repair in whole or in part on a guaranty or warranty rather
than on the actual value of die actual repairs made or work to be performed on the
item without stating separately the charges for the work and the charge for the

guaranty or warranty, if any;

(18) disconnecting, turning back or resetting the odometer of a vehicle to reduce the
number of miles indicated;

(19) using a chain referral sales plan by inducing or attempting to induce a consumer
to enter into a contract by offering a rebate, discount, commission, or other
consideration, contingent upon the happening of a future event, on the condition
that the consumer either sells, or gives information or assistance for the purpose of
leading to a sale by the seller of the same or related goods;

(20) selling or offering to sell a right of participation in a chain distributor scheme;

(21) selling, falsely representing or advertising meat, fish or poultry which has been
frozen as fresh food;

(22) failing to comply widi AS 45.02.350 ;
(23) failing to comply widi AS 45.45.130 - 45.45.240;

(24) counseling, consulting or arranging for future services relating to the disposition
ofa body upon death whereby certain personal property, not including cemetery lots
and markers, will be furnished or the professional services of a funeral director or
embalmer will be furnished, unless the person receiving money or property deposits
the money or property, and money or property is received, within five days of its
receipt, in a trust in a financial institution whose deposits are insured by an
instrumentality of die federal government designating the institution as the trustee as



a separate trust in die name only of the person on whose behalf the arrangements are
made widi a provision that the money or property may only be applied to the
purchase of designated merchandise or services and should the money or property
deposited and any accrued interest not be used for the purposes intended on the
death of the person on whose behalf the arrangements are made, all money or
property in the trust shall become part of diat person's estate; upon demand by the
person on whose behalf the arrangements arc made, all money or property in the
trust including accrued interest, shall be paid to that person; this paragraph does not
prohibit the charging of a separate fee for consultation, counseling or arrangement
sendees if the fee is disclosed to the person making the arrangement; any
arrangement under this paragraph which would constitute a contract of insurance

under AS 21 is subject to the provisions of AS 21;

(25) failing to comply with the terms of AS 45.50.800 - 45.50.850 (Alaska Gasoline
Products Leasing Act);

(26) failing to comply with AS 45.30 relating to mobile home warranties and mobile

home parks;
(27) failing to comply with AS 14.48.060 (b)(13);
(28) dealing in hearing aids and failing to comply with AS 08.55;
(29) violating AS 45.45.910 (a), (b), or (c);
(30) failing to comply with AS 4550473 ;
(31) violating the provisions o fAS 45.45.400 ;
(32) knowingly selling a reproduction of a piece of art or handicraft that was made by
a resident of the state unless the reproduction is clearly labeled as a reproduction; in
this paragraph, "reproduction” means a copy of an original if the copy is
(A) substantially the same as the original; and
(B) not made by the person who made the original;
(33) violating AS 08.66 (motor vehicle dealers);
(34) violating AS 08.66.200 - 08.66.350 (motor vehicle buyers' agents);
(35) violating AS 45.63 (telephonic solicitations);

(36) violating AS 45.68 (charitable solicitations);

(37) violating AS 45.50.474 (on board promotions);



(38) referring a person to a dentist or a dental practice that has paid or will pay a fee
for the referral unless die person making the referral discloses at the time the referral
is made diat the dentist or dental practice has paid or will pay a fee based on die

referral;

(39) advertising that a person can receive a referral to a dentist or a dental practice
without disclosing in the advertising diat die dentist or dental practice to which the
person is referred has paid or will pay a fee based on the referral if, in fact, the
dentist or dental practice to which die person is referred has paid or will pay a fee

based on the referral;

(40) violating AS 45.50.477 (a) - (¢);

(41) failing to comply with AS 4550.475 ;

(42) violating AS 45.35 (Icasc-purchase agreements);

(43) violating AS 45.25.400 - 45.25.590 (motor vehicle dealer practices);
(44) violating AS 45.66 (sale of business opportunities);

(45) violating AS 08.18.023 (Id) or 08.’ 8.152;

(46) violating AS 45.50.479 (limitations on electronic mail).

(¢) The unlawful acts and practices listed in (Id of this section are in addition to and do not
limit the types of unlawful acts and practices actionable at common law or under other state

statutes.
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A 4 R P Alaska
April 22,2004

The Honorable Con Bunde, Chair
Senate Labor and Commerce Committee
Alaska State Capitol, Room 506

Juneau, Alaska 99801-1182

HB 339 (Meyer)—Support

On behalfof the Alaska members of AARP, we recommend you and your colleagues on the
Senate Labor and Commerce Committee support HB 339, authored by Representative Kevin
Meyer and co-sponsored by ten of his House colleagues representing both parties.

The intent of HB 339 is to protect Alaska consumers from inappropriate sales practices by which
consumers must opt-out of a provision or it is automatically included in the sales agreement HB
339 will prohibit the use of opt-out marketing plans and free trial periods to sell goods or
services, unless specific requirements and disclosures are made to the consurer.

Many older persons have been victims of poor and inappropriate marketing practices, including a
variety of opt-out proposals. HB 339 will go a long way in consumer protection and warrants the

support ofyou and your Committee colleagues.
AARP recommends an"AYE” vote on HB 339.

Should you have any questions about our position, please feel free to contact Marie Darlin,
Comdinator of Ihe AARP Capital City Task Force (907-586-3637), Patrick Luby, AARP
Advocacy Director (907-762-3314) or me (907-245-5259).

Thank you for your consideration.
Sincerely,

Marguerite Stetson

AARP State Coordinator for Advocacy
3009 Northwood Street

Anchorage, AK 99517-1871
907-245-5259 (voice)

907-245-5279 (fax)
ifrnas@aurora.uaf.edu

CC:  Vice-Chair Ralph Seekins
Senator Gary Stevens
Senator Bcttye Davis
Senator Hollis French
Marie Darlin
Patrick Luby
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Electronic Code of Federal Regulations

- e-C FR ™
THIS DATA CURRENT AS OF THE FEDERAL REGISTER DATED SEPTEMBER 8, 2003

16 CFR - CHAPTER | - PART 425

View Part

§ 425.1 The rule.

(@ In connection with the sale, offering for sale, or distribution of goods and merchandise in or affecting
commerce, as "commerce” is defined in the Federal Trade Commission Act, it is an unfair or deceptive act
or practice, for a seller in connection with the use of any negative option plan to fail to comply with the

following requirements:

(1) Promotional material shall clearly and conspicuously disclose the material terms of the plan, including:

_ (1) That aspect of the plan under which the subscriber must notify the seller, in the manner provided for by
fla the seller, if he does not wish to purchase the selection:

(i) Any obligation assumed by the subscriber to purchase a minimum quantity of merchandise;
(iii) The right of a contract-complete subscriber to cancel his membership at any time;
(iv) Whether billing charges will include an amount for postage and handling;

(v) A disclosure indicating that the subscriber will be provided with at least ten (10) days in which to mail
any form, contained in or accompanying an announcement identifying the selection, to the seller;

(vi) A disclosure that the seller will credit the return of any selections sent to a subscriber, and guarantee to
the Postal Service or the subscriber postage to return such selections to the seller when the announcement
and form are not received by the subscriber in time to afford him at least ten (10) days in which to mail his

form to the seller;

(vii) The frequency with which the announcements and forms will be sent to the subscriber and the
maximum number of announcements and forms which will be sent to him during a 12-month period.

(2) Prior to sending any selection, the seller shall mail to its subscribers, within the time specified by
paragraph (a)(3) of this section:

(i) An announcement identifying the selection;

(i) A form, contained in or accompanying the announcement, clearly and conspicuously disclosing that the

| of3 9/10/2003 3:06 PM
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subscriber will receive the selection identified in the announcement unless he instructs the seller that he
does not want the selection, designating a procedure by which the form may be used for the purpose of
enabling the subscriber so to instruct the seller, and specifying either the return date or the mailing date.

(3) The seller shall mail the announcement and form either at least twenty (20) days prior to the return date
or at least fifteen (15) days prior to the mailing date, or provide a mailing date at least ten (10) days after
receipt by the subscriber, provided, however, that whichever system the seller chooses for mailing the
announcement and form, such system must provide the subscriber with at least ten (10) days in which to

mail his form.

(b) In connection with the sale or distribution of goods and merchandise in or affecting commerce, as
"commerce” is defined in the Federal Trade Commission Act, it shall constitute an unfair or deceptive act
or practice for a seller in connection with the use of any negative option plan to:

(1) Refuse to credit, for the full invoiced amount thereof, the return of any selection sent to a subscriber,
and to guarantee to the Postal Service or the subscriber postage adequate to return such selection to the

seller, when:

(D) The selection is sent to a subscriber whose form indicating that he does not want to receive the selection
was received by the seller by the return date or was mailed by the subscriber by the mailing date;

(i) Such form is received by the seller after the return date, but has been mailed by the subscriber and
postmarked at least 3 days prior to the return date;

(iii) Prior to the date of shipment of such selection, the seller has received from a contract-complete
subscriber, a written notice of cancellation of membership adequately identifying the subscriber; however,
this provision is applicable only to the first selection sent to a canceling contract-complete subscriber after
the seller has received written notice of cancellation. After the first selection shipment, all selection
shipments thereafter are deemed to be unordered merchandise pursuant to section 3009 of the Postal
Reorganization Act of 1970, as adopted by the Federal Trade Commission in its public notice, dated

September 11, 1970;

(iv) The announcement and form are not received by the subscriber in time to afford him at least ten (10)
days in which to mail his form.

(2) Fail to notify a subscriber known by the seller to be within any of the circumstances set forth in
paragraphs (b)(I)(i) through (iv) of this section, that if the subscriber elect ;, the subscriber may return the
selection with return postage guaranteed and receive a credit to his account.

(3) Refuse to ship within 4 weeks after receipt of an order merchandise due subscribers as introductory and
bonus merchandise, unless the seller is unable to deliver the merchandise originally offered due to
unanticipated circumstances beyond the seller's control and promptly makes a reasonably equivalent
alternative offer. However, where the subscriber refuses to accept alternatively offered introductory
merchandise, but instead insists upon termination of his membership due to the seller's failure to provide
the subscriber with his originally requested introductory merchandise, or any portion thereof, the seller
must comply with the subscriber's request for cancellation of membership, provided the subscriber returns
to the seller any introductory merchandise which already may have been sent him.

(4) Fail to terminate promptly the membership of a properly identified contract-complete subscriber upon
his written request.

9/10/2003 3:06 PM
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5) Ship, without the express consent of the subscriber, substituted merchandise for that ordered by the
subscriber.

(c) For the purposes of this part:

(1) Negative option plan refers to a contractual plan or arrangement under which a seller periodically sends
to subscribers an announcement which identifies merchandise (other than annual supplements to
previously acquired merchandise) it proposes to send to subscribers to such plan, and the subscribers
thereafter receive and are billed for the merchandise identified in each such announcement, unless by a
date or within a time specified by the seller with respect to each such announcement the subscribers, in
conformity with the provisions of such plan, instruct the seller not to send the identified merchandise.

(2) Subscriber means any person who has agreed to receive the benefits of, and assume the obligations
entailed in, membership in any negative option plan and whose membership in such negative option plan

has been approved and accepted by the seller.

(3) Contract-complete subscriber refers to a subscriber who has purchased the minimum quantity of
merchandise required by the terms of membership in a negative option plan.

(4) Promotional material refers to an advertisement containing or accompanying any device or material
which a prospective subscriber sends to the seller to request acceptance or enrollment in a negative option

plan.

(5) Selection refers to the merchandise identified by a seller under any negative option plan as the
merchandise which the subscriber will receive and be billed for, unless by the date, or within the period
specified by the seller, the subscriber instructs the seller not to send such merchandise.

(6) Announcement refers to any material sent by a seller using a negative option plan in which the selection
Is identified and offered to subscribers.

(7) Form refers to any form which the subscriber returns to the seller to instruct the seller not to send the
selection.

(8) Return date refers to a date specified by a seller using a negative option plan as the date by which a
form must be received by the seller to prevent shipment of the selection.

(9) Mailing date refers to the time specified by a seller using a negative option plan as the time by or
within which a form must be mailed by a subscriber to prevent shipment of the selection. (38 Stat. 717, as

amended; 15 U.S.C. 41-58)
[38 FR 4896; Feb. 22, 1973; 38 FR 6991, Mar. 15, 1973, as amended at 63 FR 44562, Aug. 20, 1998]

9/10/2003 3:06 PM


http://ecfrl.access.gpo.gov/otcgi/cfr/ot,..0&RGN=BSECCT&SUBSET=SUBSET&FROM=1&ITEM=1

FTC Testimony Details Deceptive Negative... Credit and Credit Card-Related Services

lof2

litlp:/AvwAv.I'tc.gov/opa/2001/1 I/kolish.hlin

Federal Trade Commission
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FTC Testimony Details Deceptive Negative Option
Marketing and the Deceptive Sale of Credit and Credit

Card-Related Services

The Federal Trade Commission’s recent enforcement action against
deceptive negative option marketing programs as well as Commission
actions involving credit card sales and credit card loss protection services
were detailed today in testimony before the House Committee on Financial
Services, Subcommittee on Financial Institutions and Consumer Credit.

The testimony, presented by Elaine Kolish, Associate Director of FTC's
Bureau of Consumer Protection’s Division of Enforcement, included
information about the Commission's recent crackdown against a group of
buying clubs, including Triad Discount Buying Service, Inc,, its related
companies, and their operator, Ira Smolev, for failure to disclose, or to
disclose adequately, the terms of negative option or "free trial" offers.
"Negative option marketing is particularly troubling,” Kolish explained,
"when marketers, as they did in the Smolev case, already have
consumers' credit card or billing account information and can easily charge
consumers' accounts without their permission or when marketers fail to
disclose that consumers' credit card numbers will be transferred to another
company and charged unless consumers call to cancel.”

Kolish also presented examples of FTC's aggressive challenges against
deceptive marketing of credit and credit card-related services. The
testimony cited the October 18, 2001 FTC filing of nine cases, most of
which involved the alleged deceptive telemarketing of "guaranteed loans,"
worthless credit card protection services, and "protection” from identity
theft, and additional cases challenging the deceptive telemarketing of
major credit cards, such as VISA and MasterCard.

Included in the testimony was information about the numerous consumer
education publications the Commission has disseminated to help
consumers protect themselves. Among the publications mentioned were:
"Prenotification Negative Option Plans:" "Trial Offers: The Deal is in the
Details:" "Gold and Platinum Cards:" "Secured Credit Card Marketing
Scams:" and "FTC Consumer Alert! Credit Card Loss Protection Offers:
They're the Real Steal.” Kolish urged consumers who may have had their
credit card numbers transferred or charged without their knowledge or
consent to report their experiences by filing a complaint with the FTC in
writing, online at www.ttc.gov, or by calling the FTC's toll-free number,
1-877- FTC - HELP. "Consumer reports are essential to our
investigations,” said Kolish, "as information about where such practices are
occurring and which companies are engaging in them is critical to effective
state and federal law enforcement efforts."

FTC publications mentioned in the testimony are available at www.ftc.gov.

Copies of Ihe leslimony are available (rom the FTC's Web site at http://www.ftr. gov and also
from Ihe FTC's Consumer ResEonse Center, Room 130, 600 Pennsylvania Avenue, N.W.,
Washinglon, D.C. 20580. The

TC works for the consumer to prevent fraudulent, deceptive and

Washington, DC 20580
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unfair business Rracnces in the marketplace and to provide information to help consumers spot,
stop and avoid them. To file a complaint, or to get free Information on any of 150 consumer
topics, call toll-free, 1-877-FTC-HELP $1-877- 2-4357), or use the comFIamt form at
www.f1c.00ov. The FTC enters Internet, telemarketing, identity theft and other fraud-related
complaints into Consumer Sentinel, a secure, online database available to hundreds of civil and
criminal law enforcement agencies in the U.S. and abroad.

MEDIA CONTACT:
Cathy MacFarlane
Office of Public Affairs
202-326-3657

STAFF CONTACT:
Elaine Kolish
Bureau of Consumer Protection
202-326-3042

(FTC File No. 992-3255)
(http://www.ftc.goV/opa/2001/11/kolish.htm)
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PREPARED STATEMENT
OF THE FEDERAL TRADE COMMISSION

COMMITTEE ON FINANCIAL SERVICES
SUBCOMMITTEE ON FINANCIAL INSTITUTIONS AND CONSUMER CREDIT
UNITED STATES HOUSE OF REPRESENTATIVES

Washington, D.C.

November 1,2001

|. Introduction

Mr. Chairman and members of the Committee, | am Elaine Kolish, Associate Director of the

Bureau of Consumer Protection's Division of Enforcement at the Federal Trade Commission.™ |
am pleased to have this opportunity to provide information concerning the Commission's recent
enforcement action against Ira Smolev, Triad, and related parties.” That case was brought as
part of the Commission's crackdown on deceptive negative option marketing programs that fail to
disclose, or to disclose adequately, the terms of negative option or "free trial" offers. These
practices have resulted in consumers being charged or billed for goods and services without
authorization.™ Negative option marketing is particularly troubling when marketers, as they did in
the smolev case, already have consumers' credit card or billing account information and can easily
charge consumers' accounts without their permission or when marketers fail to disclose that
consumers' credit card numbers will be transferred to another company and charged unless

consumers call to cancel.

This testimony describes the smolev case and other recent Commission actions involving
deceptive negative option marketing and the deceptive sale of credit cards and credit card loss
protection services. In addition, this statement describes FTC consumer education materials
designed, for example, to help consumers understand negative option offers and minimize the risk
of having their billing information transferred or used without their knowledge or consent.

Il. Background

The FTC is the federal government's primary consumer protection agency. Congress has directed
the FTC, under the FTC Act, to take action against "unfair or deceptive acts or practices" in almost
all sectors of our economy and to promote vigorous competition in the marketplace.I*1As part of
our activity, the Commission monitors complaints about all types of negative option marketing.
Although the number of complaints in this general area has been increasing, one of the specific
segments with a particularly dramatic increase in complaints is buying clubs. Buying clubs provide
members with specified benefits over a period of time, including, for example, discounts on goods,

health services, and legal services. From 1998 to 2000, buying clubs jumped from the 26th to the
11th most frequently complained about subject in the FTC's Consumer Sentinel complaint
database. Thus, this area has attracted increased FTC attention, as well as the attention of the
State Attorneys General.

. Smolev/Triad Case and Negative Option Marketing

On October 24, 2001, the FTC announced that a group of buying clubs including Triad Discount
Buying Service, inc., its related companies and their operator, Ira Smolev, will pay more than $9
million to settle charges brought by the FTC and State Attorneys General that the defendants
misled consumers into accepting trial buying Ciub memberships and obtained consumers' credit
card account numbers without the consumers' knowledge or authorization from telemarketers
pitching the buying clubs. ~ Consumers then were enrolled in the clubs and charged up to $96 in
yearly membership fees. Of the amount to be paid, $8.3 million is earmarked for consumer
restitution, and $750,000 will cover state investigative costs. The multi-state investigation, which
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was led by Florida and Missouri, resulted in more than 40 states' entering into the settlement
agreement.

From 1996 to 2000, the Triad companies contracted with numerous independent telemarketers to

"upsell"Mthe Triad buying clubs. The telemarketers generally marketed their own products and
services through outbound calls or inbound calls in response to advertising, direct mail, or
infomercials. After customers purchased products or services from these telemarketers and
provided their credit card numbers for payment, the telemarketers promoted a 30-day free trial in
the Triad buying club as a thank-you for purchasing the telemarketers' products or services. The
Commission's complaint alleges that the telemarketing scripts did not disclose or disclose
sufficiently that consumers had to call the defendants and cancel their membership before the end
of the trial period to avoid being automatically enrolled as a member and charged an annual fee. In
addition, consumers were unaware that their credit card numbers were being transferred from the

telemarketer they called to Triad.

In addition to providing monetary relief, the Triad Order requires Ira Smolev and the Triad
companies to drastically revise their marketing practices to prevent future deception. The Order
prohibits them from misrepresenting "free" offers of goods or services and from failing to disclose
any obligations placed on consumers who accept trial offers. The Order also prohibits them from:
(1) obtaining consumers' billing information, including credit card account numbers and unique
identifying information, from third parties without the consumers' express authorization; (2)
disseminating the information (with a few narrow exceptions, such as to process an authorized
charge); and (3) signing up new members or renewing existing memberships without express,

verifiable authorization from the consumer.}—

In addition to the FTC and state actions against Triad, since 1999 several states have taken
enforcement action against three other buying club marketers, Damark International, 1L

MemberWorks12land Brand Direct Marketing ("BDM™),111 based on their marketing practices.
These matters involved alleged practices like those at issue inthe Smolev matter.

The FTC and State Attorneys General are continuing to investigate other companies that are
engaged in negative option marketing, including offers for buying clubs, that may be misleading to

consumers. Past FTC cases have involved bor\ offers,1 1website services/-1'" and Internet
services,among others. On October 4, during remarks at the 2001 Privacy Conference in
Cleveland, Ohio, I FTC Chairman Muris announced that, as part of the FTC's review of the
Telemarketing Sales Rule, he will recommend consideration of amendments to address abuses
concerning pre-acquired account information to ensure that this type of information is not used to

bill consumers for goods or services they did not want—1

IV. Actions Involving Credit Card Sales and Credit Card Loss Protection Services

The FTC has aggressively challenged deceptive marketing of credit and credit card-related
services. Most recently, on October 18, 2001, the FTC announced the filing of nine cases, most of
which involve the alleged deceptive telemarketing of "guaranteed loans,” worthless credit card

protection services, and "protection” from identity theft. 1111

The FTC has brought cases challenging the deceptive marketing by telemarketers of major credit
cards, such as VISA and MasterCard. For example, in January 2001, the Commission obtained a
settlement with American Consumer Membership Services, Inc. and its principal resolving charges
that they deceptively telemarketed offers of pre-approved, guaranteed VISA or MasterCard credit
cards for a $69 fee to consumers with credit problems. Instead of the promised cards, consumers
received vouchers, coupons, and other offers, and occasionally credit card applications with lists of
banks to which they could apply for a credit card. Applying for these credit cards often required
additional bank fees of as much as $150. The settlement bans the defendants from engaging in
any telemarketing, or in the advertising, marketing, or sale of credit cards, loans or other
extensions of credit. In addition, it requires the payment of over $40,000 in consumer redress.1111
In other similar cases, the FTC alleged that the companies misrepresented that consumers whose
credit cards are lost or stolen are at risk for unlimited charges, when in fact under the
Truth-in-Lending Act consumers are not responsible for any unauthorized credit card charges over
$50, and major credit card companies typically waive this fee too.
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V. Consumer Education

To help consumers protect themselves, the Commission has widely disseminated numerous

consumer education publications.1151 To help consumers understand negative option and trial
# offers and reduce the risk of having their credit card numbers transferred or charged without
authorization, the Commission has issued two publications - "Prenotification Negative Option
Plans" and "Trial Offers: The Deal is in the Details." The FTC also has issued consumer education
materials addressing the deceptive marketing of gold credit cards and credit card loss protection
programs, including "Gold and Platinum Cards;" "Secured Credit Card Marketing Scams;" and
"FTC Consumer Alert! Credit Card Loss Protection Offers: They're the Real Steal.” We hope that
consumers who may have had their credit card numbers transferred or charged without their
knowledge or consent will report their experiences by filing a complaint with the FTC. Consumers
who feel that they have been defrauded can file complaints with the FTC in writing, online at
www.ftc.Qov, or by calling the FTC’s toll-free number, 1-877- FTC HELP. Information about where
such practices are occurring and which companies are engaging in them is critical to effective

state and federal law enforcement efforts. 11111

VI. Conclusion

The Commission appreciates the opportunity provided by the Subcommittee to describe our efforts
to tackle the deceptive marketing of negative option and free trial offers and the improper transfer
or misuse of consumers’ billing information, as well as other deceptive practices involving the sale
of credit cards and credit card loss protecFon services.

Endnotes:

1 The views expressed in this statement represent the views of the Commission. M){oral statement and responses to any
%uesno,ns, you may have are my own, and do not necessarily represent the views of the Commission or of any individual

ommissioner.
2. FTC v. Ira Smolev, No. 01-8922 CIV ZLOCH (S.D. Fla.) (filed Oct. 23, 2001).

3. A negative option is any type of sales term, contract provision, or buying plan that requires an affirmative action on the
consumer's pari lo prevent a sale from taking place. This type of marketing is legal as long as Ihe seller clearly discloses all
the material lerms and conditions up front and the consumer accepts the offer.

4, The FTC has broad law enforcement responsibilities under the FTC Act, 15U.S.C. 841 el Seq. The statute provides the
a%ency with jurisdiction over most of the economy. Certain entities, such as depository institutions and common carriers, are
wholly or partially exempt from FTC jurisdiction, as is the business of insurance. In addition to the FTC Act, the FTC has
enforcement responsibilities under more than 40 statutes.

5.The press release and related documents are available at www in: cowon.iwoi/lQ.tnod.htm . Specifically, Ihe complaint
alleges that defendants misrepresented that: (1) consumers who agree lo Ihe offer of a 30-day trial membership Incur no
0b||%at|on lo lake any action to avoid having their credit cards charged for the membership; (2¥consumers agreed to acceﬁt
the trial membersh(lfs, oragreed to purchase memberships, for which defendants charged them; and (32_on|ylhe cost of the
products ﬂurchase from defendants' third-party telemarketers would be char%ed to Ihe consumers’ credit card accounts
and no other charges to the accounts would be 'made without the consumers’further express authorization. The complaint
also alleges that defendants failed to disclose or lo disclose adequately that a consumer who fails to contact defendants
within 30°days and cancel the membership Is automatically enrolled as a member and charged an annual fee, and that the
member is charged a renewal fee each s,ubs,eguent year unless lhe m.mber cancels the membership. In addition, it alleges
that defendants, directly and through their third-party telemarketers, failed to disclose that Ihe consumers' financial ,
information is turned over to defendants, who charge the consumer's credit card for the membership. Finally, Ihe complaint
alleges that defendants violated the Telemarketing Sales Rule ("TSR") by not disclosing material terms and conditions of

the oflers up front,

6 Upselling is the practice of marketing additional products alter a consumer has agreed to purchase a different product. In
this case, for example, two sellers entered into a joint marketing agreement to olfor products or services during the same
telephone call. The first seller telemarketed its own products orservices. After consumers provided financial information to
pay for their orders, the first seller offered the second seller’s products or services.

7.The Order also enjoins violations of the Telemarketing Sales Rule, and requires Ira Smolev and the Triad companies to
retain a third party monitor to oversee their future businéss operations and report to the FTC. Finally, Ihe Order requires Ira
Smolev to maintain a S1.5million escrow account before he markets goods or sen/ices to the general public or assists
others engaging in telemarketing.

8.In 1999, Minnesota obtained an Assurance of Discontinuance from Damark International to resolve allegations that I
deceived consumers by offering a free trial membership in its buying clubs without disclosing that consumers must
affirmatively act to cancel the membership wilhin 30 days to avoid a credit card charge.

9. At least four states - Minnesota, New York, Nebraska, and California —have obtained either an Assurance of Voluntary
Compliance C'AVC) or a court settlement with MemberWorks. Nebraska obtained an AVC in February 2001 that applies
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nationwide. The AVC requires MemberWorks to provide refunds to consumers alleging unauthorized charges and includes
detailed conduct provisions applicable to MemberWorksImaiketing of membership programs.

10. In August 2000, BDM agreed to be bound by a federgl court O{der resolving allegations that BDM violated the TSR and
state consumergrotectlon laws. State ot Connecticut ana State of Washington'v. Brand Direct Marketing, Inc., No.
300CV1456-GLG (D. Conn., Aug. 9 2000&. Tha states filed this action in féderal court to enforce the TSR pursuant to the
TeIemarketqu and Consumer Fraud and Abuse Prevention Act, 15 U.S.C. 56101 etSeq. The slates have .authont{ to bring
such TSR enforcement actions under 15U.8.C. § 6103(a). Pursuant to this Order, BDM paid $1.9 million in penalties, fees
and consumer education funds, and about S1Zmillion in restitution. In addition, BDM Is required to make specific
disclosures about its ability to directly charge consumers' credit cards. Finally, the order requires BDM to improve its
cancellation, automatic renewal, and refund procedures.

11 For example, the Commission, recently obtained a consent decree against a book company for aIIegedIgl violating the
Prenotifi arnon P&an NegaFyve, tion RI|J|e, 16 C.F.R. Part 425 the TSR, "and the Unordered Merchandise Statute, 39 U.S.C
§ 3009, FTC v. Creativé Publishing Int, Inc., No, 01-945 (DWF/AJB) (D. Minn. May 30, 2001). ihat case involved
allegations that consumers were not told all the terms and conditions of the plan they were unwittingly signed up for when
they agreed to receive a book on a free Frewew basis. Those consumers who paid for the book were sent notices, without
their authorization, that other books would be sent to them unless they cancelled.

12. See e9 FTCv. Shared Network Services, LLC, No. CIV. $-99-1087 WBS JFM (E.D. Cal.); FTC v. Wazzu Corp., No.
SACV-99-762-AHS (C.D. Cal); and FTC v. U.S. Republic Communications, Inc., No. 4:99-CV-3657 (S.D. Tex.). The
defendants in these cases represented that small businesses would have an opportunity to review website services fora
30-dartr|al period before being charged for the services. The defendants made it nearly impossible for businesses to
cancel, however, by fallm% to provide information about how to contact the defendants or by providing that information

weeks after the telemarketing call.

13 In 1998, the Commission challenged the free t[ial-?eriod marketing practices of three Internet Service Providers
("ISPs"g, The Commission alleged that the ISPs failed to disclose adequately that consumers who do not cancel free
Internet services during a 30-day trial period would incur charges on their credit cards gthe consumers provided their credit
card numbers to the ISPs to initiate the free trial periods). The consent orders require the ISPs to disclose clearly and
prominently any pbhggtlon to cancel the service in order to avoid belrgy char&ed, and to provide at Ieést one reasonable
means ofcancelln%g ee America Online, Inc., No. C-3787, Prodigy Servs. Corp., No. C-3788, and CompuServe, Inc., No.

C-3789 (Mar. 16, 1998).
14, Chairman Muris'remarks can be found at www.ftc.oov/soeechos/riuiriVmivisp1002.htm,.

15.16 C.F.R. Part 310. As with any rulemaking, the Commission will carefully consider the record developed during the
proceeding before making a final decision.

16. The press release announcing the "Ditch the Pitch" cases is at www.ftc npvmn.%'2001m0/ditrn nun.
17. FTC v. American Consumer Membership Services, Inc., No. 99 CV 1206 (N.D.N.Y.) (complaint filed Aug. 5, 1999).

18 These publications are available at vww ttc.qov/hco/conline/nubs.

19, Recently issued voluntary self-regulatoiy guidelines also may help address and prevent deception and consumer
confusion over negative QFIIOH marketing practices, as well as Ine use of pre-acquired account information. On October 14,
2001, the Electronic Retailing Association's board approved industry self-regulatory gmdelmes that address ne%atlve, option
marketing (called advance consent marketing by the industry), made compliance wiith them a condition of membership, and
advised members not to do business wilh other’companies not adhering to the gmdelmes. In addition, the Magazine
Publishers Association and companies such as Time-Life have formally adopted the guidelines, and it appears that other
companies and associations also may do so. These 91U|de||nes explain‘the disclosures that are required for various types of
negative option marketing fe.g., automatic renewals, ree trial oilers) and advise sellers "to be sensitive to the privacy
concerns of consumers and requlators in connection with the use and disclosure of consumers' account hilling Information."
The guidelines further provide that "sellers and their agents and their service providers should not transfer a consumer's
account hilling information to any unalflliated third party other than a billing or processing agent without the consumer's
exFress authorization.”We are hopeful that as the self-regulatory guidelines become more widely known and adopted, they
will have a significant impact on industry practices and reduce consumer confusion and complaints about negative option
marketing techniques. The guidelines are available at www.retallnn.org.
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You see the ads on TV, in magazine and newspaper inserts, and on the Internet: "5 Books

for $1," "10 CDs for FREE," or "4 Videos for 49# each." By joining some of the clubs that
are offering these deals, you may become a member of a "prenotification negative option
plan." That means you are agreeing to receive merchandise automatically unless you tell

the club not to send it.
How Prenatification Plans Work

Often, you can join a plan simply by accepting an introductory offer of some merchandise,
often at a discounted price. Then, you pay full price for additional merchandise.

Joining a plan means you agree to the plan's sales method as long as you're a member. As
a plan member, you will receive periodic announcements describing merchandise that you
can buy. These announcements are important because the merchandise is sent to you
automatically unless you return the form rejecting the offer within the specified time.

Each time you receive an announcement, you have two choices:

A. Ifyou want the merchandise, do nothing. It will be sent automatically.
Some plans require you to pay for the merchandise when you gel it. Other
plans send the merchandise "on approval,“which means you can try it for a
specified period. If you return the merchandise, you don't have to pay for it.

OR

B. Ifyou don't want the merchandise, you must say so and return the rejection
form included with the announcement within a specified time, usually 10
days. Make sure you follow the instructions on the form. Some plans also let
you use the rejection form to order other merchandise.

The Prenctification Negative Option Rule

The Federal Trade Commission enforces the Prenotification Negative Option Rule. The
Rule requires companies to give you information about their plans, clearly and
conspicuously, in any promotional materials that consumers can use to enroll. If the sales
presentation for a plan is made orally, say on the phone, the terms and conditions still
must be disclosed clearly and conspicuously during the presentation. For example,
companies must tell you:

 whether there's a minimum purchase obligation:
 how and when you can cancel your membership;

» how many announcements and rejection forms you'll receive each year, and how
often you'll receive them,
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how to reject merchandise;

* the deadline for returning the rejection form to avoid shipment of the merchandise;
and

» whether billing charges include postage and handling.
Minimum Purchase Obligations and Canceling Memberships

Some plans require that you buy a certain amount of merchandise at the club's regular
prices. If that's the case, the minimum purchase obligation must be disclosed clearly and
conspicuously. Once you've satisfied the minimum purchase requirements, you can cancel
your membership. If the club has no minimum purchase obligation, you can cancel your

membership any time.

If you want to cancel your membership, send your request in writing. The company must
cancel your membership promptly. If the company sends additional merchandise after
receiving your written cancellation notice, you need to return the first item that is sent.
You may consider any additional shipments as unordered merchandise and keep them as a

gift.

However, to avoid dunning notices, it's best to tell the company that you're no longer a
member each and every time you receive unordered merchandise. You can do that by

sending the company a copy of your cancellation letter.

Announcements and Rejection Forms

The company must tell you how often and how many announcements am rejection forms
you'll receive each year and how often you will receive them. The company also must tell
you whether billing charges for each item include postage and handling.

The rejection form comes with, or is a part of, the announcement. In some plans, the
rejection form can be used to decline merchandise and to choose a different item. The
announcement must give you at least 10 days to decide if you want the merchandise and
mail back the form. The form includes a "return date" B the date the form must be
received by the company, or a "mailing date" B the date you must mail the form to the
company. No matter which date the company uses, you have at least 10 days to respond.

If you don't get at least 10 days, and you receive an unwanted shipment, you can return the
merchandise to the company for a full credit to your account. The company must pay for

the return postage.
Bonus Merchandise

To attract new members, some companies advertise special introductory offers, like "5
Books for $ 1" By law, a company must ship the merchandise within 30 days of receiving
your order. If the merchandise can't be shipped within that time, the company may offer
you an equivalent alternative. If you dont want the alternative, you can cancel your
membership. The company must honor your cancellation request, as long as you return the
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introductory merchandise.
Anather Type of Clulos or Plans

Some book, CD or video clubs may involve membership in another type of plan called a
"Continuity plan." "Continuity plans" automatically send merchandise or provide services
until you tell them to stop, without sending an announcement or a rejection form before
each shipment. While these plans are not covered under the FTC's Prenotification
Negative Option Rule, basic consumer protection principles apply: Sellers must give
consumers information about the plan’s terms and conditions, clearly and conspicuously,
in their promotional materials.

Some continuity plans provide an "approval" period so you can check out the merchandise
and decide whether to keep it and pay for it. Many programs selling collectibles, like
stamps or coins, work this way. Other continuity plans require you to pay for merchandise

when you receive it.
Protect Yourself

Before you agree to any prenotification plan:

Read the terms and conditions of the plan carefully so you understand the
obligations of membership before you join.

Compare costs. The introductory merchandise may be substantially
discounted but you may be required to buy additional merchandise at the
club's regular prices and to pay shipping and handling on those purchases. Do
the math to compare the club's prices and the shipping charges against those
of other sellers.

Keep copies ofplan documentation that explain the terms and conditions of
the plan and the rejection forms you return to the seller. It's also a good idea
to keep documentation of the date you mailed the rejection forms.

Check out the seller. Contact your local consumer protection agency or the
Better Business Bureau to find out if they have any complaints on file. A
record of complaints may indicate questionable practices, but a lack of
complaints doesn't necessarily mean that the seller is without problems.
Unscrupulous businesses or business people often change names and
locations to hide complaint histories.

Where to Complain

If you have a problem with your plan, try to resolve it with the seller first. If you're
dissatisfied with the response, contact your local Better Business Bureau or local

consumer protection agency.

You also may file a complaint with the FTC.

12/2/2003 9:30 AM



rrenoutication Negative Option Plans hittp:/Aww. ftc.gov/bep/eonline/pubs/products/negative. htm

40f4

The FTC works for the consumer to prevent fraudulent, deceptive and unfair business practices
in the marketplace and to provide information to help consumers spot, stop and avoid them. To
file a complaint or to get free information on consumer issues, visit www.ftc.aov or call toll-free
1-877-FTC-HELP (1-877-382-4357); TTY: 1-866-653-4261. The FTC enters Internet,
telemarketing, identity theft and other fraud-related complaints into Consumer Sentinel, a secure,
online database available to hundreds of civil and criminal law enforcement agencies in the U.S.
and abroad.

FEDERAL TRADE COMMISSION
e S 18/HICHP www.ftc.gov

May 2001

12/2/2003 9:30 AM


http://www.ftc.gov/bcp/eonlinc/pubs/products/negative.htm
http://www.ftc.aov
http://www.ftc.gov

Trial Offers: The Deal Is in the Details http:/Aww.ftc.gov/bep/conlinc/pubs/products/trialoffers. hi

Trial O ffers: T he Deal fs in the D etails

Chances are you've gotten offers to try a product or service through a "free trial."
Companies use these offers to sell a variety of items, from books and CDs to videos,
magazines, hosiely and Internet .access. But as part of a trial offer, a company also must
tell you if any conditions are attached to the deal.

The Federal Trade Commission (FTC) carefully monitors the marketing practices in this
area and offers this information to help you make wise purchasing decisions. Be a savvy
consumer: read the fine print and ask questions. Trial offers can be a great way to try new
products or services without making a long-term commitment to a membership,
subscription or extended service contract. But by accepting the free trial offer, you may be
agreeing to buy additional products and services - if you don't cancel.

What Does "No Risks or Obligations™ Really Mean?

A company may claim its free trial offer has no risk or obligation for the consumer. And
that may be true, but only if you take timely action to avoid future obligations. For
example, you may have to contact the company to cancel during the trial period to avoid
receiving additional goods or services or to pay for what you've already received. By not
canceling, you may be agreeing to let the company enroll you in a membership,
subscription or service contract, and to charge the fees to your credit card.

4 How Conditional Tnial Offers Work

Here are a few examples of conditional free trial offers:

» A company offers you an introductory package of free books, CDs or videos. Ifyou
accept the offer, you may be agreeing to enroll in a club that will send you the

products and bill you until you cancel.

» A company offers you the first three issues of a magazine for free. Unless you
cancel after receiving the third issue, you may be agreeing to a one-year
subscription that is automatically renewed each year.

» A company offers you free Internet service for 30 days or 700 hours, whichever
comes first (30 days = 720 hours). Unless you cancel within the 30-day period or
after you use the 700 hours, you may be agreeing to pay for continuous Internet
service.

» A company offers you a free pair of pantyhose. By accepting the offer, you may be
agreeing to receive a second pair as well. You also may be agreeing that, if you keep
and pay for the second pair, the company may ship you a third pair. This may
continue until you tell the company to cancel your account.

Meke Sure You Know\Who's Selling What

lof3 4/28/2004 12:24 PM
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Sometimes, you call a company for one reason and at the end of the transaction, you may
be told about a trial offer that another company is offering. This is called upselling. If you
receive such an offer, pay close attention to the terms and conditions. Make sure von
understand who you're dealing with and what you're agreeing to. By accepting the trial
offer, you may be agreeing to let the company you called in the first place give your credit
card account information to another seller.

Ifyou don't cancel during the trial period, your credit card may be charged by the second
seller for the product or sen/ice offered for the trial period. Ifyou don't recognize the
seller, you may think the charge is an unauthorized transaction. In fact, by accepting the
trial offer, you may have agreed to pay if you didn't cancel before the trial period ended.

It's The Law

According to the law, companies must clearly and prominently disclose the "material”
terms of their trial offers before you give your consent. Material terms may include:

« the fact that by accepting the trial offer, you're actually agreeing to be enrolled in a
membership, subscription or service contract or paying for additional products and
services if you don't cancel within the trial period;

» how much time you have to cancel before you incur charges;

* the cost or range of costs of goods or services you'll receive if you don't cancel
during the trial period;

 how to cancel during the trial period;

» whether you'll be charged a non-refundable membership fee if you don't cancel
within the trial period,;

» whether fees will be charged automatically to the credit card you used to buy other
goods or services.

Protect Yourself

Trial offers are promoted through all kinds of media: newspaper and magazine ads, TV
and radio commercials, direct mail, and the phone and Internet. In print ads and offers, the
material terms may appear in fine print as a footnote at the bottom of a page, or on the
back ofthe offer. Read the whole offer carefully before you decide whether it's a good
deal for you. When offers are made orally - whether by radio, TV or on the phone - listen
carefully to the message. Ifyou don't understand the details, ask the caller to repeat the
terms and conditions as many times as it takes until you get it. If you're not satisfied with
the responses, consider taking your business elsewhere. Never give in to pressure to agree

to a deal.
Here are some questions you may want to ask the seller:

* |s the free trial offer related to a membership, subscription or extended service

4/28/2004 12:24 PM
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contract?

» Do I have to contact the company to avoid receiving more merchandise or services?
I so, how much time do I have? What is my deadline?

» Who do I contact to cancel? How do | cancel? By letter? By phone? By email?

* \/'Al get other products with the free item? I so, will | have to pay for them or
send them back if I don't want them? How long do | have to decide before incurring

a charge?
» How do | stop getting additional merchandise or services?
» |Is there a membership fee? If so, is it refundable?
» Will you automatically bill my credit card for anything?

» Who is offering the trial - you cr another company? What is the name and address
of the company?

Where to Complain

If you have a problem with a trial offer, try to resolve it with the seller first. Ifyou're
dissatisfied with the response, contact your local Better Business Bureau or local

consumer protection agency.

m You also may file a complaint with the FTC. The FTC works for the consumer to prevent
fraudulent, deceptive and unfair business practices in the marketplace and to provide
information to help consumers spot, stop and avoid them. To file a complaint, or to get
free information on any of 150 consumer topics, call toll-free, 1-877-FTC-HELP
(1-877-382-4357), or use the complaint form at www.ftc.gov. The FTC enters Internet,
telemarketing, identity theft and other fraud-related complaints into Consumer Sentinel, a
secure, online database available to hundreds of civil and criminal law enforcement

agencies in the U.S. and abroad.

The FTC works for the consumer to prevent fraudulent, deceptive and unfair business practices
in the marketplace and to provide information to help consumers spot, stop and avoid them. To
file a complaint or to get free information on consumer issues, visit www.ftc.gov or call toll-free,
1-877-FTC-HELP (1-877-382-4357); TTY: 1-866-653-4261. The FTC enters Internet,
telemarketing, identity theft and other fraud-related complaints into Consumer Sentinel, a secure,
online database available to hundreds of civil and criminal law enforcement agencies in the U.S.

and abroad.

|FEDERAL TRADE COMMISSION
www.ftc.qov

July 2001
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W ireless feature requires opt-out from customers

ANCHORAGE (AP) <ACS Wireless and MTA Wireless both
recently added voice-activated dialing to their calling features,
and are offering it free to customers for a trial period.

The tricky part, known as opt-out marketing, means if
customers Ignore the offer, they will end up paying $2 a month
for it.

The practice is perfectly legal, according to the Federal
Communications Commission, the agency that regulates
wireless telephone companies. Cell phone companies can add
calling features to customers' existing service plans and
require them to opt-out of them as long as they clearly
disclose the terms in writing and notify customers.

The add-on feature at issue allows customers to simply speak
the name of the person being called rather than dial the
number.

ACS Wireless, which introduced its Voice Connect service in
early March, has twice sent out fliers tucked into monthly bills,
notifying its 82,000 subscribers that they would automatically
be billed for the new service unless they canceled it, according
to Mary Anne Pease, a spokeswoman for the Anchorage-based
company.

ACS is a unit of Alaska Communications Systems, which also
provides local and long-distance phone service as well as
Internet access.

ACS also did two mass mailings, sending postcards to
customers advising them about the service and the need to opt
out if they didn't want it, Pease said.

But Helen Clough, an ACS Wireless customer in Juneau, said
she never saw the bill stuffers. And she nearly pitched the
postcard in the trash because she thought it was junk mail.

On the outside of the card is a picture of an ACS Wireless
phone with floppy dog ears and a tail. To the right of the
Dicture it savs, CECEStav? Want to keep Voice Connect? It's

8/12/2003 11.02 AM
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your choice,”

Inside is more information about the Voice Connect service and
a postage-paid form to mail if you want to opt out.

CECEIt's totally deceptive," Clough said. CECEThere's nothing on
the outside to indicate that money's involved.”

MTA Wireless also has sent bill stuffers to its roughly 8,000
customers from Talkeetna to Eagle River, as well as a letter
describing the service, which it calls Talk to Me VoiceDial,
company spokeswoman Jackie Whitstine said.

MTA Wireless is a unit of Matanuska Telephone Association,
which also provides regular phone and Internet service.

The letter, mailed in a regular MTA envelope, also includes an
opt-out form that can be mailed back with your next phone

bill.

Both companies are providing the service in partnership with
an outfit called Preferred Voice, which supplies the computer
hardware, software and billing systems that make it work.
Neither ACS nor MTA is bearing any of those costs.
Dallas-based Preferred Voice takes a cut of the fees for the
service.

Mary Merritt, Preferred Voice's vice president of finance, said
the company requires most of its customers to use opt-out
marketing.

CECEIt's so we get a return on the investment in our
technology,” she said.

The free trial period for ACS Wireless' voice-activated dialing
service is over at the end of May. June 14 will be the end of
MTA's free-use period.

E-mail tliis Story E-mail a message Kend our paper ~ Have our Headlines
a friend to the editor on your PD A c-maiicd to you

Discuss this story in our Discussion Forum
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likc «tyr nut, you maz ying for wireless feature
VOICE-ACTIVATED DIALING ustomers must tell ACS, MTA they don't want it.
By RICHARD RICHTMYER

Anchorage Daily News

(Published: May 2, 2003)

It may look like more junk mail from your cell phone company, but if you toss it away without
looking at it, you might unwittingly be signing up and paying for a calling feature you don't want.

ACS Wireless and MTA Wireless both recently added voice-activated dialing to their calling features,
making it available to all their customers free for a trial period. But at the end of the trial period, the
onus is on customers to notify the company if they don't want to pay $2 a month for the new feature,

not if they do.

That practice, known as opt-out marketing, is perfectly legal, according to the Federal
Communications Commission, the agency that regulates wireless telephone companies.

As long as they clearly disclose the terms in writing and notify customers In a timely fashion, cell
phone companies may add calling features to their customers' existing service plans and require
them to opt out if they don't want them, an agency spokeswoman said.

The add-on feature at issue allows customers to simply speak the name of the person being called
rather than dial the number.

ACS Wireless, which introduced its Voice Connect service in early March, has twice sent out "bill
stuffers"” —fliers tucked in with the monthly bill — notifying its 82,000 subscribers throughout the
state that they would automatically be billed for the new service unless they canceled it, according to
Mary Anne Pease, a spokeswoman for the Anchorage-based company. ACS is a unit of Alaska
Communications Systems, which also provides local and long-distance phone service as well as

Internet access.

ACS also did two mass mailings, spnding postcards to customers advising them about the service and
the need to opt out if they didn't want it, Pease said.

But Helen Clough, an ACS Wireless customer in Juneau, said she never saw the bill stuffers. And she
nearly pitched the postcard in the trash because on the surface, she thought it looked like junk mail.

On the outside of the card is a picture of an ACS Wireless phone with floppy dog ears and a tail. To
the right of the picture it says, "Stay? Want to keep Voice Connect? It's your choice."

You have to break a seal to open the card. Inside are more information about the Voice Connect
service and a postage-paid form to mail if you want to opt out.

"It's totally deceptive,” Clough said. "There's nothing on the outside to indicate that money's
involved. It's like it was specifically designed so that you wouldn't see it."

I I l MTA Wireless also has sent bill stuffers to its roughly 8,000 customers from Talkeetna to Eagle River,
as well as a letter describing the service, which it calls Talk to Me VoiceDial, company spokeswoman

of3 5/2/2003 8:28 AM
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Jackie Whitstine said.

MTA Wireless is a unit of Matanuska Telephone Association, which also provides regular phone and
Internet service.

The letter, mailed in a regular MTA envelope, also includes an opt-out form that can be mailed back
with your next phone bill.

Both companies are providing the service in partnership with an outfit called Preferred Voice, which
supplies the computer hardware, software and billing systems that make it work. Neither ACS nor
MTA is bearing any of those costs. Dallas-based Preferred Voice takes a cut of the fees for the

service.

Mary Merritt, Preferred Voice's vice president of finance, said the company requires most of its
customers to use opt-out marketing.

"It's so we get a return on the investment in our technology," she said.

The technology is expensive to deploy, and without a critical number of customers it wouldn't pay for
itself, she said.

ACS believes customers will like the feature if only they'll try it, Pease said. As is often true with new
technology, getting people to sample it can be a challenge. That's why ACS decided to give
customers a free trial, she said.

Wireless companies that choose not to go with the opt-out plan have to make a large, upfront
payment and agree to make fixed monthly payments to Preferred Voice, according to Merritt.

"It would have required a huge investment on their part, which might have prevented them from
providing the service at all," she said.

This was the first time ACS has used opt-out marketing, and it caused enough of a backlash among
customers to make it the last, according to Pease.

"The intent was to get new technology out into the marketplace, not to get people to pay for
something they don't want to use,"” she said. "This is not the way we'll be introducing new features in

the future.”

The free trial period for ACS Wireless' voice-activated dialing service is over at the end of May. On
Wednesday, Pease said the only way to avoid the $2 a month fee is to contact ACS and opt out. But
on Thursday she said only customers who have tried Voice Connect will need to opt out to avoid the

fee. Those who have not used it will not be billed, she said.

MTA used the opt-out method recently when it introduced a service used to screen out junk e-mail.
The company will continue to use the technique but will do so judiciously, Whitstine said.

"We feel like it’s still a very valuable method for us, but we want to be very careful in what features
we deploy like this," she said.

June 14 will be the end of MTA's free-use period, and all customers, whether they tried the voice
dialing feature or not, will need to opt out if they don't want it, Whitstine said.

At the end of this month, the company will send a second letter reminding customers that they must
opt out if they don't want the service. It will be delivered in an envelope with the words "Important
Account Information” printed on the front, Whitstine said.

MTA also will offer up to six months' credit to customers who neglect to opt out because they were
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not aware that they had to, she said.

Daily News reporter Richard Richtmyer can be reached at rrichtmyer@adn.co_m or 257-4344.
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Gregg D. Renkes Press Contact: Theresa Woelk

Attorney General
P.0. Box 110300 907-465-6711

Juneau, Alaska 99811 FAX: 907-465-2075

NEWS RELEASE www. law.state, ak. us

FOR IMMEDIATE RELEASE: October 28, 2003

STATE FILES SUIT AGAINST ACS FOR UNFAIR
BUSINESS PRACTICES

(Juneau, AK) - Attorney General Gregg Renkes filed a complaint against ACS Wireless and its
holding company, ACS Communications, Inc. for violations of Alaska Consumer Protection Act
in connection with ACS’ promotion of its “Voice Connect’” wireless product earlier this year.

ACS promoted the new service through a “negative option” or “opt out” campaign, which
required customers to notify the company if they did not want it. The company automatically
billed customers S2.00 if they failed to notify ACS that they did not want “Voice Connect” by
the required deadline. The charge continued each month until the customer cancelled the plan.

“Consumers should never have to pay for a product or service not expressly requested by the
consumer,” said Attorney General Gregg Renkes. “These types of marketing tactics are
inherently deceptive and open the door for a variety of consumer abuses. We want to make it
clear that this kind of marketing will not be tolerated in Alaska.”

The state’s complaint asks the court to prohibit ACS from engaging in this kind of opt-out
marketing in the future. It also asks the court to make ACS give refunds to consumers who were
signed-up for “Voice Connect” as a result of this marketing tactic and pay the stale civil penalties
of $5,000 for each consumer who was a target of this conduct.

Alaska Communications Systems Group, Inc. (ACS) provides long distance and facilities-based
local telephone, wireless, data, network, and Internet services throughout Alaska. The
Anchorage-based company serves residents in 74 communities throughout the state, including
Anchorage, Fairbanks, Juneau, Kenai/Soldotna, Kodiak, and Sitka. It sells services to three-

fourths of the state’s population.



Free trial offers: Are they actually good deals?

By ALTOBIN
Belter BusineSs Bureau

Free trial offers are used
by many companies to sell
everything from books to
CDs, from magazines to
Intermitaccess. Trial offers
cun be agreatway totry out
new products or services
without making along-term
commitment. You should be
aware, however, that by ac-
cepting afree trial offer, you
might be agreeing to buy
additional products and ser-
vices, if you do not cancel
within a specified period of
time.

Before you accept a free
trial offer, be sure you know
what your obligations will
be. For example you may
have to contact lhe com-
pany to cancel during the
trialperiod toavoid receiv-
ing goods or services or to
avoid paying for what you
have already received. By
not canceling, v<iu may be
agreeing to letliu company
enrollyouin amembership,
subscription orservice con-
tract, and to charge the fees
toyour credit card.

Pay close attention to the
“material” terms advertis-
ers use. According to the
law, companies mustclearly
and prominently disclose
the material terms of their
trail offers before you give
your consent. Material
terms may include:

Trial offers can be a great way to try
out new products or services whhout
making a long-term commitment.
You should be aware, however, that
by accepting a free trial offer, you
might be agreeing to buy additional
products and services if you do not
cancel within a specified period of

time.

how much time you have
to cancel before you incur
charges;

« the fact that by accept-
ing the trial offer, you are
actually agreeing to be en-
rolledin amembership, sub-
scription or service contract
oragreeing to pay for addi-
tional products and services
if you do not cancel within
the trial period;

«the costorrange ofcosts
ofgoodsorservices you will,
receive if you do not cancel
during the trial period;

« how to cancel during
the trial period;

e whether you will be
charged a non-refundable
membership fee if you do
not cancel within the trial
period; and,

« whether fees will be
charged automatically to the
credit card you used to buy
other goods or services.

Trial offers are promoted
through pH types of media:
newspaper and magazine
ads, TV and radio commer-

cials, direct mail, and the
phone and Internet. In print
ad offers, the material terms
may appearin fine printasa
fcotnote at the bottom of a

page, or on the back of the
offer. To protect yourself,
read the entire offer care-
fully before you decide
whetheritis agood deal for
you. When offers are made
orally - whether by radio,
TV oron the phone - listen
carefully to the message. If
you do not understand the
detalls, ask the caller to re-
peat the terms and condi-
tions as many times as it
takes until you understand.
Or, ask them to send you the
termsand conditions in writ-
ing. Never givc-in to pres-

Free trial

offers...

continuedfrom page 26
products with the free item?
If so, will Inave to pay for
them or send them back if |
donotwantthem? How long
do | have to decide before
incurring a charge?

* Is there a membership
fee? If s, is it refundable?

W ill you automatically
bill my credit card for any-

thin%V?

*Who is offering the trial
- you or another company?
What is the name and ad-
dress of the company?

If you have a problem
with a trial offer, try to re-
solve it with the seller first.
If you are dissatisfied with
the response, contact the
Better Business Bureau
(www.bhb.org), Federal
Trade Commission

(www.ftc.gov) or your lo-

cal consumer protection
agency.

Al Tobin is chief execu-
tive officerfor Better Busi-

ness Bureau ofAlaska, Inc.

sure to agree to adeal.

The BBB, along with the
FederalTrade Commission,
suggestyou ask the follow-
ing questions:

e |s the free trial offer
related to a membership,
subscription or extended
service contract?

*Do | have to contact the .
company toavoid receiving
more merchandise or ser-
vices?

*Who do 1contacttocan-
cel?

e Will | receive other

page 32 please
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FTC gets complaints of negative options gone
wild

BY DAVID S. HILZENRATH
The Washington Post

Timothy Cain of Rochester, N.Y ., said he was trying to simplify his
Christmas shopping last winter when he visited the Web site of "Girls Gone
Wild" and bought a pair of videos for his brother for $9.99 plus shipping. He
was incensed, though, when additional videos started arriving monthly, along
with $24.98 in charges on his credit card.

Unwittingly, he had purchased a subscription, Cain said, a fact that was
"hidden" in the Web site.

The videos' producer, Mantra Films Inc., uses an increasingly common
marketing strategy known as a "negative option,” which requires the
consumer to take action to avoid continuing charges. The video series, in
which spring break revelers expose themselves for roving cameras, has

become a hot seller.

Negative options can be a convenience for consumers, but they are also "ripe
for abuse,"” said Reilly Dolan, assistant director for enforcement in the
Federal Trade Commission's bureau of consumer protection. Over the past
two years, complaints to the FTC about unordered merchandise have
increased by 60 percent, and negative-option marketing accounts for a
significant part of that, he said.

Cain filed a complaint with the Better Business Bureau, one of 843
grievances about Mantra filed over the past three years, according to William
Mitchell, president of the BBB chapter in the Los Angeles area, where

Mantra is based.

The Experian credit reporting bureau's Consumerinfo.com subsidiary has

been the subject of 960 complaints to the BBB over the same time period,
Mitchell said, and the bureau revoked Consumerinfo.com's membership in
2001 when it refused to improve disclosures.

The related FreeCreditReport.com site offers a "FREE credit report in
seconds" and adds: "So what's the catch? There isn't one!" But many
consumers who took advantage of the offer didn't realize they were enrolling
in a credit monitoring service until the annual $79.95 charge showed up on
their credit card statements, a BBB report said.
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Under federal consumer protection standards, marketers must disclose
significant terms of a transaction in a "clear and conspicuous" fashion.
"Whether a disclosure meets this standard is measured by its performance —
that is, how consumers actually perceive and understand the disclosure
within the context of the entire ad,” an FTC guidance says.

The "Girls Gone Wild" subscription feature is discussed deep in a "Terms
and Conditions" section of the videos' Web site, and it is possible to order the
merchandise without ever seeing that text.

"l think it's extremely misleading," said the BBB's Mitchell. "It's fairly
obvious that the whole thing is set up to rope people into this automatic
reorder program and then of course make it difficult to extricate yourself

from that situation."”

Asked recently why the company doesn't disclose the terms more
conspicuously, Mantra spokesman Bill Horn said, "We are going to evaluate
it, and we're sure to make some changes.

"While Mantra feels that the monthly subscription service aspect of
Web-based ordering is clear for consumers, you have made some interesting
points about how some consumers may be confused or may choose not to
read the terms of the sale,” Horn said.

The FTC occasionally takes action against companies for inadequate
disclosure of negative options. In 1997, it accused America Online of failing
to make clear that consumers would automatically be charged for continuing
service if they didn't cancel before their free trials ended. AOL settled the

case by agreeing to make clearer disclosures.

Last November, the FTC alleged that marketers of books such as "Best of
Martha Stewart" and "Southern Living Christmas" failed to properly disclose
the negative-option feature of offers made through mail and phone
solicitations. Oxmoor House and its parent, Southern Progress Corp., agreed
to pay penalties of $500,000 to settle an FTC complaint.

The company agreed to change the wording in its offers, but Sc- them
Progress spokeswoman Laura Hardin said ti. - was "nothing legally wrong
with the way we market the books."

The subscription aspect of the Consumerinfo.com program is explained in
small print under the heading "Privacy Policy Notice" after the consumer fills

out two screens of ordering information.

Why isn't the disclosure displayed up front on the site? "You can't put
everything on one page," Experian spokesman Donald Girard replied. "I
think the font type would be so small that you would not really get the
message across very clearly."

The terms are more prominently displayed on another Experian Web site
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advertising similar services.

Consumerlinfo.com, which has 1.2 million subscribers, takes the complaints
seriously and resolves most of them quickly, Girard said.

As for Mantra, Horn said, the number of complaints about "Girls Gone Wild"
doesn't show a huge percentage of unhappy customers, considering the
millions of videos sold annually.

in a December television interview, Mantra founder and Chief Executive
Joseph Francis, 30, said the company had sold "tens of millions" of videos
"and sales have been in the hundreds of millions."

Despite his frustration with the company, Cain expressed admiration for its
money-making power. "It's a thing of beauty if you look at it from the other
side,"” he said. "It's just very rigged in their favor."

Mantra said Cain had to return the goods to get his money back, but would
not refund the $4.99 shipping and handling charge.

On Mantra's online order form, the "Agree to Terms" box is automatically
checked —as a convenience, Horn said. Only by clicking on the word
"Terms" would the consumer see them. Section 8A of the terms says,
"Certain products offered by Mantra consist of a subscription,” but the site

does not explicitly say which ones.

Elsewhere on the site are referencestoa "MONTHLY PREVIEW
PROGRAM?" with the notation "CANCEL ANY TIME," but Horn agreed
those references alone don’'t explain the negative option, and one could place
an order without ever seeing them.

A BBB report on Mantra suggested recipients of unordered merchandise
dispute unauthorized charges with their credit card issuer.

The report also noted that, under federal law, consumers are entitled to keep
unordered merchandise without paying for it.

Click here to return to story:
http://charleston.nel/stories/051203/bus 12mnrkcling.shiml
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