


Representative Kevin Meyer
HOUSE DISTRICT 30

MEMORANDUM

DATE: May 1, 2004

TO: Senator Ralph Seekins
Chairman, Senate Judiciary Committee

FROM: Representative Kevin Meyer
RE: CS HB 336 (JUD)am Moto% sle Insurance/Uninsured Drivers

At your earliest convenience, please schedule CS MB 336 (JUD)am Motor Vehicle
Insurance/Uninsured Drivers for a hearing in the SenateJudiciary Committee.

CS HB 336 (juD)am provides that a person who knowingly docs not comply with existing
motor vehicle liability laws may not recover damages for non-economic loss suffered while
operating acar. CS HB 336 (JUD)am also provides that punitive damages are not required
to be part of the mandated offers of uninsured/underinsured motorist coverage that
insurance providers are required to make. CS HB 336 (JUD)am clarifies that insurance
companies are not required to offer uninsured/undcrinsured motorist coverage on excess or

umbrella policies.

Thank you for your time and consideration of this request.

Email: Representative.Kevin Meyer@lcgis.statc.nk.u.s =Toll Free: (@) 465-4945
Session: State Capitol, Juneau, Alaska 99801-1182 =Rhone: (907) 465-1945 Fax: (907) 465-3476
Interim: 716 W. 41kt Ave, , Anchorage, Alaska 99501-2133 =Rhone: (907) 269-0199 Fax: (907) 269-0197



Representative Kevin Meyer
HOUSE DISTRICT 30

SPONSOR STATEMENT
CS HB 336 (JUD)am

“An Actrelating to motor vehicle insurance; limiting recovery of civil damages by an
uninsured driver; and providing for an effective date.”

CS HB 336 (JUD)am changes existing law to provide that a person who knowingly does not
comply with existing motor vehicle liability laws mav not recover damages for non-economic
loss suffered by that person while operating a motor vehicle; provides that punitive damages
are not required to be part of the mandated offers of uninsured/underinsured motorist
coverage diat insurance providers are required to make; and clarifies that an insurance
company is not required by law to offer uninsured/underinsurcd motorist coverage on

excess or umbrella policies.

The first provision in CS HB 336 (J[UD)am iscommonly referred to as “No Pay, No Plav.”
Currently, 12% of drivers on Alaskan roads do not provide the minimum amount of liability
protection that is required by state law. It is a matter of fairness, for those drivers who arc
unwilling to provide at least the minimum protection for other drivers to be prohibited from
receiving such protection themselves. Uninsured motorists will still be able to seek recovery

of any economic damages and punitive damages.

CS HB 336 (JUD)am clarifies that punitive damages do not need to be part of the mandated
offers of uninsured/underinsured motorist coverage. It makes little sense for an insured to
pay for the ability to recover punitive damages against a uninsured/underinsured motorist.
Punitive damages are intended to punish and deter; not to compensate. It is hard to see how
an uninsured motorist is punished when it is the insured that is funding the right to recovery

The third provision under CS HB 336 ()UD)am clarifies that an insurance company is not
required by law to offer uninsured/undcrinsurcd motorist coverage on excess or umbrella
policies. 'l bis change would avoid repetitive offers of uninsured/underinsured motorist
coverage which are now required in some cases under existing law.

The cost of uninsured motorists is a burden on the State of Alaska and its citizens.
Uninsured motorists, those who consciously break the law, are able to sue for noneconomic
damages that result in a no-fault accident. Those who follow the mandated insurance laws
are then subjected to attorney fees, court fees, and time spent in court. CS HB 336 (JUD)am
corrects the injustice of the uninsured benefiting from the insured motorists, while at the
same time, reducing excessive litigation that backs up our court system.

Last Updated: May 1,2004
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Representative Kevin Meyer
HOUSE DISTRICT 30

SECTIONAL ANALYSIS
CS HB 336 (JUD)am

“An Act relating to motor vehicle insurance; limiting recovery of civil damages by an
uninsured driver; and providing for an effective date.”

Section I New Section to AS 09.45
This section would change existing law to provide that a person who knowingly does not

comply with existing motor vehicle liability* insurance laws may not recover damages for
non-economic loss suffered by that person while operating a motor vehicle.

Section 2: AS 21.89.020(c) Required Motor Vehicle Coverage: Amended
This section amends the current law to clarify that punitive damages does not need to be a
part of the mandated offers of uninsured/underinsurcd motorist coverage.

Section 3: AS 21.89.020 Required Motor Vehicle Coverage: Amended by adding new

section
This section provides that the definition of automobile liability insurance does not include

coverage that is provided only on an excess or umbrella basis.

Section 4: AS 28.20.445(e) Uninsured and Underinsured: Amended
Provides that an uninsured and undcrinsurcd motorist policy docs not need to provide
coverage for punitive damages that might otherwise be recoverable from an uninsured or

undcrinsured person.

Section 5: AS 28.22.101(e) General Coverage Requirements; Policy Limits: Amended
Provides that subsect’ m (c) does not require a motor vehicle liability policy to provide
cov age for punitive damages that might otherwise be recoverable from an uninsured or

uncicJnsurcd person.
Section 6: Applicability

Section 7: Effective Date

Last Updated: May 1,2004
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FISCAL NOTE

STATE OF ALASKA Fiscal Note Number: 1

2004 LEGISLATIVE SESSION Bill Version: CSHB 336(JUD)
(H) Publish Date: 4/15/04

Revision Date/Time (Note if correction): Dept. Affected:

Title Civil Damages for Uninsured Drivers >RU Alaska Court System
Component Trial Courts

Sponsor Representative Meyers

Requester Component No.

Expenditures/Revenues (Thousands of Doliars)

Note: Amounts do not include inflation unless otherwise noted below.

OPERATING EXPENDITURES FY 2005 FY 2006 FY 2007 FY 2008 FY 2009
Personal Services

Travel

Contractual

Supplies

Equipment

Land & Structures

Grants & Claims

Miscellaneous
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES

CHANGE IN REVENUES | )
FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1037 GF/Mental Health

Other (Specify Type--Do not abbreviate)

TOTAL 0.0 0.0 0.0 0.0 0.0
Estimate of any current year (FY2004) cost; 0.0
Mark this box (X) if funding for this bill is included in the Governor's FY 2005 budget proposal:
POSITIONS
Full-time
Pait-time
Temporary
ANALYSIS: (Attach a separate page if necessary)

The court system does not anticipate any fiscal impact from the passage of HB 336.

FY 2010

0.0

0.0

Prepared by:  Doug Wooliver Administrative Attorney Phone 463-4750
Division Alaska Court System Date/Time 3/29/04 1:17 PM
Approved by:  Stephanie Cole Administrative Director by Doug Wooliver Date 3/29/2004
Agency Alaska Court System
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FISCAL NOTE

STATE OF ALASKA
2004 LEGISLATIVE SESSION

Revision Date/Time (Note if correction):

Title "An Act limiting recovery of civil damages by an

uninsured driver; and providing for an effective date."
Sponsor Representative Meyer
Requester House Judiciary

Expenditures/Revenues

Note: Amounts do not include inflation unless otherwise noted below.

OPERATING EXPENDITURES FY 2005

Personal Services
Travel
Contractual
Supplies
Equipment

Land & Structures
Grants & Claims

Miscellaneous
TOTAL OPERATING 0.0

CAPITAL EXPENDITURES

CHANGE IN REVENUES ( )

FUND SOURCE
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify Type-Do not abbreviate)
TOTAL 0.0

Estimate ofany current year (FY2004) cost:

Fiscal Note Number:
Bill Version:

(H) Publish Date: 4/15/04
Dept. Affected; LAW
"rdu CIVIL
Component
Component No.
(Thousands of Dollars)
FY 2006 FY 2007 FY 2008  FY 2009
0.0 0.0 0.0 0.0
(Thousands of Dollars)
0.0 0.0 0.0 0.0

0.0

Mark this box (X) if funding for this bill is included in the Governor's FY 2005 budget proposal:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS:

(Attach a separate paqe if necessary)

CSHB 336(JUD)

FY 2010

0.0

0.0

This hbill adds a new section to AS 09.65 prohibiting recovery of noneconomic losses if injury or death
occurred while the operator of the vehicle was not insured in accordance with AS 28.22.011.

Passage of this legislation will have no foreseeable fiscal impact on the Department of Law.

Prepared by:  Kathryn A. Daughhetee, Director

Phone 465-3673

Date/Time 3/30/04 1:04 PM

Division Administrative Services
Approved by:  Kathryn Daughhetee for Gregg D. Renkes, Attorney General Date 3/30/2004
Agency Department of Law
Page 1of 1
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CS HB 336 (JUD)am Motor Vehicle Insurance/Uninsured Drivers
States with Similar Legislation
May 1,2004

States That Bar Recovery of Noneconomic Damages

California: Proposition 213
Precludes an uninsured motorist from recovering in a civil action certain “noneconomic

losses” to compensate for pain, suffering, inconvenience, physical impairment,
disfigurement, an odier nonpecuniary damages in an action arising out of die operation or

use of a motor vehicle.

The provision bars recovery, even if die uninsured motorist is without fault.

Proposition 213 was challenged as violative of the due process and equal protection
provisions of the United States and California constitutions. The Court of Appeals decided
that it did not violate a person’s right to due process because eidier a driver has auto
insurance, or diey don’t. If they do not have auto insurance and diey choose to drive, the
court could think of no justifiable defense that would require a hearing to determine if

damages could be collected.

Addressing the issue of equal protection, the court noted that Proposition 213’s legitimate
purposes o f restoring balance to the justice system and reducing costs of mandatory auto
insurance. The court concluded that eliminating noneconomic damages for uninsured
motorists was rationally related to both interests because it would lead to reduced costs of

insurance and to fewer lawsuits.

Michigan:
Similar to California, in that it precludes an uninsured motorist from recovering
noneconomic damages in a lawsuit arising out of an automobile accident.

The Michigan Court of Appeals found that the purpose of this law was to correct the
injustice of allowing drivers who do not contribute to the no-fault system to recover
damages from persons that do contribute to the system, and to provide an incentive for
uninsured motorists to comply with the requirement that they maintain no-fault automobile
insurance. They found that it does not violate the due process clause of the Michigan

Constitution.

Limitation of Amount Recoverable

Louisiana:
States that if a motorist fails to maintain liability coverage to protect others, he or she does

not have the ability to recover or collect the first 510,000 of damages for bodily injuries and
the first 510,000 of property damages resulting from an automobile accident.

The limitation of recovery does not apply, however, if the driver of the other vehicle (1) is
cited for a violation of the state’s operating a motor vehicle while intoxicated as a result of
the accident and is convicted of die offense, (2) intentionally causes the accident, (3) flees



CS HB 336 (JuD)am Motor Vehicle Insurance/Uninsured Drivers
States with Similar Legislation
May 1,2004

from the scene of the accident, (4) at die time of the accident, is in furtherance of an offense

that is a felony.

The Louisiana law was broadly challenged on many grounds. However, the court rejected all
contentions presented. The court found diat die partial bar to recovery was not a
punishment in violation of a state constitutional provision that prevents any person from
being subjected to cruel, excessive, or unusual punishment, concluding that die provision
was one with other conditions imposed on die privilege to drive.

On the question of impairment o f equal protection, die court noted, the statute’s
classification on die basis of a person’s voluntary decision to remain uninsured, or likewise
to forgo purchasing insurance, does not infringe on a fundamental right or discriminate on
die basis of a suspect classification such as race, alienage, or national origin.

In die legislation diat was enacted, the Legislature stated diat the legislation was enacted
because ofa concern for: (1) die lack of compliance widi die Motor Vehicle Safety
Responsibility Law; (2) the high incidence of motor vehicle accident claims in the state’s
courts; (3) reduction of die high cost of motor vehicle insurance through reformation of the
civil justice system; (4) an evident imbalance in the state’s motor vehicle insurance system
which had engendered abuse; (5) the need for insurance cost savings to die citizens of the
state through a reduction of premium rates for automobile insurance..

In summary, die court was satisfied that uninsured motorists did not comprise a suspect
class, did not have a fundamental right to exercise that privilege to drive without insurance,
and did not have a fundamental right to tort recover}- so that equal protection considerations

might apply.

Preclusion of All Recovery

New Jersey:
In 1997, New Jersey'’s statutes were amended to preclude any suit by die uninsured driver

against a person for any element of damage (economic and noneconomic).

The trial court concluded diat the amended statute, because of its total preclusion of a cause
of action against a person, violated the Fourteenth Amendment of the U.S. Constitution.
An intermediate appellate court agreed with die trial court judge, finding both equal
protection and due process violations and providing diis analysis:

...The uninsured injured driver is left entirely without any opportunity at all to
obtain compensation for any of his losses from die person who negligendy or intentionally
mflicted them irrespective of die severity of die injuries, irrespective of the freedom from
fault for die occurrence of die accident, irrespective of whedier die tortfeasor himself was
uninsured, and irrespective o f whether the tortfeasor was driving while intoxicated or under-

some odier disability.



MONTHYLY DRIVER LICENSE STATISTICS-2002

Suspensions January February March April  May June July  August September October November December Y{'oltzan|d
Financial Responsibility 0 30 0 36 0 59 0 0 76 0 49 21 371
Mandatory Insurance 151 409 36 307 293 249 286 198 234 285 422 860 4090
Financial Repsonsibility and

Mandatory Insurance 147 145 174 154 120 13 297 96 159 179 352 688 2646
Suspension

Unsatisfied Judgements 0 29 0 0O 119 O 0 102 0 174 0 0 424
Defaults 0 0 43 0 0 K1l 0 0 28 0 17 0 119
Late Incoming Crash Reports 0 0 0 0 0 0 0 0 0 84 139 0 223
Totals: 198 613 613 497 532 474 583 396 497 722 979 1669 7873

Information Provided by the Division of Motor Vehicles HB 336 Civil Damages for Uninsured Drivers

Statistics From California

After the Passage of Proposition 213
In the Fall of 1996, Proposition 213 passed in California. Proposition 213 is commonly known as "No Pay, No Play”. With the passage of Proposition 213,
drivers were required to show positive proof of insurance upon registering a vehicle. These statistic show the percentage of uninsured motorsist prior to
the passage of Proposition 213, and the effect of Proposition 213 on the percentage of uninsured motorists.

1994 31.30% 1997 20.12% 2000 14.21%
1995 29.34% 1998 16.34%

1996 28.06% 1999 14.78%



home driver's manuals license plates parking permits vehicle registration

Mandatory Insurance Suspension

Alaska has both Mandatory Insurance and Financial Responsibility laws. The purpose of
these laws is to ensure that drivers and owners of vehicles using the streets and highways
are financially responsible for any damage or injury caused by motor vehicle collisions and
to remove financially irresponsible drivers from the highways.

The mandatory insurance law requires the operator or owner of a motor vehicle subject to
registration to have motor vehicle liability insurance in effect when the vehicle is driven on a
highway, vehicular way or area, or other public property in the state. The owner's or driver's
motor vehicle liahility insurance policy must meet the minimum coverage amounts required
by law. The minimum coverage amounts are $50,000.00 for injuries or death to any one
person, $100,000.00 for total injuries or death per collision, and $25,000.00 for property

damages.

A driver who has been involved ina collision, regardless of fault, is required to show proof of
motor vehicle ligbility insurance if the collision resulted in personal injury or death, or
damage to property exceeding $500.00. A driver may show proof by completing the
Certificate of Insurance form provided by the investigating police office at the collision

scene. The form is also available from any Division of Motor Vehicles Office.

The Division of Motor Vehicles must suspend the driver's license, privilege to drive or
privilege to obtain a license of drivers who fail to provide proof of liability insurance. The
suspension period can be 90 days to 1 year depending on prior license actions. The
license suspension will occur even if the driver is not at fault in the collision.

A person may apply for a limited work purpose license during the suspension period. The
application for mandatory insurance limited license may be obtained at any Division of Motor
Vehicle Office. There is not a fee for this specific type of limited license due.

Drivers must reinstate their privilege to drive at the end of their suspension period.

A person's license may also be suspended for non-compliance with the Financial
Responsibility law.

If you have additional questions you can call, write, e-mail or visit a DMV office.

ji-mii"''EEEEE«EEEE CO NEE EEEEE[]EN, Hir,

STE B, Juneau AK 99801
Driver License - Reinstatement - DMV HOME PAGE - Dent, of Administration - State
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Financial Responsibility Suspension

Alaska has both Financial Responsibility and Mandatory Insurance laws. The purpose of
these laws is to ensure that drivers and owners of vehicles using the streets and highways
are financially responsible for any damage or injury caused by motor vehicle collisions and
to remove financially irresponsible drivers from the highways.

The Division of Motor Vehicles must suspend the driver's license, privilege to drive or obtain
a driver's license of drivers who fail to comply with the Financial Responsibility law. The
suspension will occur when there is a reasonable possibility that the driver involved in a
collision will be held liable and did not have insurance or had insufficient insurance to cover
damages. The driver can satisfy the requirements for Financial Responsibility by providing
proof that the requirements have been met in one of the following ways:

» Submit evidence to the department that an automobile liahility insurance policy was in
effect at the time of the collision (If you submit proof of insurance prior to the
suspension date, no further action is required.) Certificate of Insurance

» Submit releases of liability (known as a general release) with notarized signatures of
all persons who received personal injury or property damages in the collision

= Submit settlement agreements (known as a promissory note) with all persons
seeking damages as a result of the collision

» Deposit security in an amount specified by the department

» Submit evidence that you were not liable for the damages through determination of a

civil court
» Prove that you were not liable in the collision in the Administrative Hearing process
Drivers must reinstate their privilege to drive at the end of their suspension period.
A person's license may also be suspended under the Mandatory Insurance law.

Ifyou have additional questions you can call, write, e-mail or visit a DMV office.

STE B, Juneau AK 99801
Driver License - Reinstatement - DMV HOME PAGE - Dept, of Administration - State

3/4/2004 10:34 AM
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The Effects of a No-Pay/No-Play Plan on the Costs of Auto
Insurance in Texas

Stephen J. Carroll and Allan F. Abraltamse

What Is No-Pay/No-Play?

The cost of automobile insurance has been a major public policy issue for more than a decade. A variety
of public and private organizations and individuals have proposed alternative, purportedly less
expensive, automobile insurance plans. But to obtain those savings, states would have to limit the rights
and compensation traditionally provided to people injured in auto accidents. Recently, a new concept has
emerged called "no-pay/ no-play," which limits the compensation rights of people who were breaking the

law when they were injured.

The Texas Senate Interim Committee on Civil Justice is studying Texas's current liability system.
Senator Teel Bivins, a member of the committee, asked the Institute for Civil Justice to analyze the
effects of a no-pay/no-play automobile insurance plan similar to Proposition 213 adopted in California in
November 1996. We used the models we had developed to analyze Proposition 213 JT] to estimate the
likely effects of a similar plan on the costs of automobile insurance in Texas. This issue paper presents

our results.

The plan we examine here bars drunk drivers and uninsured motorists from compensation for any
non-economic losses resulting from auto accident injuries.[2] We estimate the likely effects of this plan
on the costs of private passenger auto insurance. Because of data limitations, we did not consider the
effects of the plan on the costs of commercial auto insurance or on felons.

Key Findings

Our analyses suggest that the no-pay/no-play insurance plan could reduce the costs of auto insurance. If
current claiming, negotiating, and insurance purchasing patterns persist, the plan would reduce auto
insurers' compensation costs for personal injuries by about 6 percent from the costs under Texas's current
auto insurance rules. Given the past relationship between compensation costs and auto insurance
premiums in Texas, this difference would translate into a reduction of about 3 percent in the average
Texas driver's auto insurance premiums. To put this estimate in perspective, if the plan had been in force
in 1996, the most recent year for which we have data on total auto insurance premiums,[3] Texas drivers'
auto insurance premiums would have been about $182 million lower, a reduction of roughly $23 in the

average Texas driver’s auto insurance costs.

Our results address relative costs; they show the difference between what will happen if the current

lof 10 3/1/2004 9:06 AM
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system is retained and what would occur if the proposal were adopted. We do not suggest that auto
insurance costs will necessarily fall if Texas adopts such aplan. For example, the plan may not reverse
the long-term trend toward higher auto insurance costs. Rather, it is possible that no-pay/no-play
provisions will slow the rate ofgrowth in premiums so, over time, premiums would be roughly 3 percent

less, on average, than they would be if the current system is not modified.

It should also be noted that our results address the effects of the plan on the average Texas driver. Both
the expected costs of insuring a driver under the current auto insurance system and the likely effects of
the plan vary from one driver to another, depending on a driver's risk factors and the coverages and
policy limits purchased. For example, the savings that would result from limiting compensation to
uninsured drivers injured in auto accidents would be greater in those communities in which the
uninsured motorist rate is higher. Similarly, because the plan does not affect the costs of collision and
comprehensive coverages, the relative savings would be greater for drivers who purchase only the

personal injury and property damage liability coverages.

Because adoption of no-pay/no-play could engender changes in behavior, we recalculated our estimates
under different sets ofassumptions incorporating such changes. We also explored the sensitivity of these
results to sampling error. Although the precise estimates vary from one set of behavioral assumptions to
another, the results generally suggest that the plan would cut the costs of compensating auto accident
victims by 3 to 10 percent. Thus, our basic conclusion-that the plan would result in savings of about 3
percent on the average driver's auto insurance premiums-holds for all the alternatives we considered.

Probable Effects of No-Pay/No-Play in Texas

The traditional rules of the tort system govern recovery for auto accident injuries in Texas. An accident
victim may seek compensation for all economic and noneconomic losses from the driver who caused the
accident.[4] However, the victim is entitled to compensation only to the degree that the other driver is

responsible for the accident.

The plan examined here would eliminate compensation for noneconomic losses to uninsured motorists
and drunk drivers injured in auto accidents. This plan would not affect uninsured or drunk drivers' rights
to compensation for economic losses. Nor would it affect the compensation rights of any other person
injured in an auto accident-insured persons, sober drivers, passengers, pedestrians, bicyclists,
etc.-including passengers injured while riding in cars operated by uninsured or drunk drivers.

In sum, the only accident victims who would be affected by the plan are uninsured or drunk drivers
injured by an insured driver, and drunk drivers covered by uninsured motorist insurance injured by a
negligent, uninsured motorist. The savings achieved by the plan would be the amount of compensation
for noneconomic loss that would be paid to affected victims under the current law, plus the transactions
costs-claims handling and defense costs-that insurers would have incurred in providing that

compensation.

To estimate the effects of the plan, we used data derived from a representative sample of Texas auto
accident injury claims closed with payment during 1992,[5) For purposes of the analysis, we assume that
the distributions of accidents, losses, and claimants reported in those data are representative of the
corresponding future distributions. As a result of conversations with several major insurers, we assume
that the uninsured motorist rate is 20 percent, that 90 percent of insured drivers will purchase uninsured
motorist coverage, that 10 percent of insured drivers purchase medical payments coverage, and that SO
percent of insured drivers purchase personal injury protection coverage.

3/1/2004 0:06 AM
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Given these assumptions, about 7 percent of future Texas auto accident victims will be uninsured drivers
injured by an insured driver. Another 2 percent of future victims will be insured drunk drivers who are
either injured by another insured driver or are injured by an uninsured motorist and have uninsured
motorist coverage. In all, the plan would bar about 9 percent of auto accident victims from compensation
for noneconomic loss. If the costs of compensating uninsured or drunk drivers hurt in auto accidents are
reduced by the average compensation for noneconomic loss paid Texas drivers hurt in auto accidents,
plus the associated transactions costs, the total costs of compensating auto accident victims would fall

about 6 percent.

Personal injury coverages account for about half of auto insurance premiums; property damage
coverages account for the other half. Thus, a 6 percent reduction in the costs of compensating auto
accident victims for personal injuries translates into a 3 percent reduction in total auto insurance
premiums. In 1996, total auto insurance premiums in Texas added up to about $5.8 billion. If the plan
had been in force then, the costs of auto insurance in 1996 would have been about $182 million lower:

< Drivers denied compensation for noneconomic losses because they were drunk or uninsured when
they were injured would have lost about $124 million. (Because the attorneys who represent auto
accident victims are typically paid on a contingency fee basis, a reduction of $124 million in
accident victims' gross compensation would have been divided between the victims-in the form
of lower net compensation-and their attomeys--in the fonn of lower fees.)

e Because insurance companies would have faced smaller claims from drunk, insured drivers
injured in accidents, they would have had to pay about $21 million less in claims handling and

defense costs.

e Finally, if insurance companies' other costs (general expenses, selling expenses, taxes and license
fees, and dividends to policyholders) vary in proportion to compensation costs, insurance
companies would have been able to cut premiums another $37 million and still earn the same rate

of profit.
Possible Behavioral Responses to No-Pay/No-Play Auto Insurance

In the estimates described above, we assume that past behaviors persist. But it is possible that people
will change their behavior if the plan is adopted. We identified what some of these possible behavioral
changes might be, modified our model to reflect alternative behavioral assumptions, and reestimated the
effects of the plan. We emphasize that we have no evidence that any of these behavioral changes will
occur if the plan is approved. Our purpose is to identify the extent to which our estimates are sensitive to

the behavioral assumptions that underlie the calculations.

It is possible that the claiming behavior of uninsured or drunk drivers might change if they could no
longer obtain compensation for noneconomic loss. We have found evidence of excess claiming for
medical costs in auto personal injury cases across the United States.[6] Texas's current system
encourages excess claiming as a way to leverage greater compensation for noneconomic loss; by
eliminating that incentive, the plan would discourage fraudulent or excessive claims. At the same time,
many accident victims rely on compensation for noneconomic loss for the funds needed to pay their
attorneys; eliminating this source of funds may reduce victims' ability to obtain an attorney and,

consequently, discourage legitimate claims.

The civil justice policy implications of reducing the frequency of excessive claims are very different
from the policy implications of reducing the frequency of legitimate claims. But from a cost perspective,

3/1/2004 9:06 AM



inc imects ot a No-ray/No-nay Han on tne costs ot Auto insurance in iexas nttp-//Aww . rana.org/pumications/I1t*/IH /4

the two look the same: Fewer claims imply lower costs.

To estimate how reducing the frequency of claims-excessive claims, legitimate claims, or some
combination--would affect costs, we assumed that adoption of no-pay/no-play would result in either a 25
percent or a 50 percent reduction in the frequency of claims, and we estimated the savings in both cases.

The negotiating behavior ofaccident victims, of their attorneys, or of claims adjusters might change if
the plan is adopted. In principle, those involved in resolving a liability claim determine the victim's
economic and noneconomic loss as well as the insured's negligence. In practice, the parties often focus
on the total amount of compensation that will be paid the victim, without regard for the specifics ofjust
how much compensation is being paid for what. It is possible that those involved in resolving a claim by
an uninsured or drunk driver will agree on a compensation figure that is less than what would have been
paid under the currem system, but not by the full amount that our data suggest is being paid for

noneconomic loss.

To estimate how a partial, rather than full, elimination of compensation for noneconomic loss to
uninsured or drunk drivers would affect our estimates, vwe assumed that despite the formal provisions of
the plan, uninsured or drunk drivers injured in auto accidents would be compensated for either 25
percent or 50 percent of their noneconomic loss, and we estimated the savings in both cases.

Adoption of the plan could also change some drivers' insurance purchasing behavior. The potential
costs of going uninsured would be increased-uninsured drivers would not only be in violation of the
law, they would not have access to compensation for noneconomic loss in the event that they were
injured in an auto accident. At the same time, the plan would reduce the costs of purchasing auto
insurance, relative to the current system. It is possible that some drivers who would go uninsured under

the current system will choose to purchase insurance under the plan.

To estimate how an increase in the fraction of drivers who purchase insurance would affect our
estimates, we assumed that either 25 percent or 50 percent of the uninsured motorist population chooses
to purchase insurance, and we estimated the savings in both cases.

Our estimates are based on data obtained in a sample of claims; they are subject to sampling error. Some
of these claims were high-dollar claims, and it is possible that these high-dollar claims had an undue
influence on our results. However, high-dollar claims are a fact of life, and although they are relatively

rare, they might indeed have a real influence on savings under the plan.

To examine the possible effect of sampling error on our results, we estimated the effects of the plan
under three very different assumptions regarding the sample: First, we used all the cases in our sample to
make nominal cost estimates. We then dropped the 10 percent of all cases with the greatest economic
loss to obtain a second set of cost estimates. Finally, we doubled the economic loss of those in the top 10
percent of all cases to obtain a third set of cost estimates. It is unlikely that the effect of sampling error
would be as great as the effect of discarding or doubling the top 10 percent of the sample.

hi sum, we considered the sensitivity of our results to three alternative assumptions regarding the values
of each of four factors: claim frequency, the fraction of noneconomic loss compensated, the percentage
of uninsured drivers induced to purchase insurance, and the frequency of very large claims. We
calculated relative savings under the plan under all 81 combinations of the four factors over the three
levels discussed above. The table shows the results of these calculations.

Relative Savings in a Compensation Costs Provided by a No-Pay/No-Play Plan Under Alternative
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Assumptions, in Texas, by Percent

Compensation Cost Savings Estimates

Percentage of

Uninsured Drivers When Top When Top

Percentage of

;;ieming Noeconomic Loss Purchasing Nominal 10% 10%
Compensated Insurance Dropped Doubled
'r\'e‘;uction None 0 5.7 6.3 55
25 7.8 7.8 7.8
50 99 94 10.2
25 0 4.3 4.8 4.2
25 6.7 6.7 6.8
50 9.1 85 9.4
50 0 30 33 29
25 56 55 58
50 8.3 7.6 8.7
25% None 0 7.0 7.3 6.9
25 8.8 8.7 I9.0
50 10.7 10.0 111
25 0 6.0 6.2 59
25 8.0 7.8 8.2
50 101 9.3 105
50 O !5.0 51 J)4.9
25 72 6.9 7.4 i
50 l9.5 8.7 9.9
50% 1Mone 0 i 83 8.4 i 8.3
25 9.9 95 101
50 115 10.6 119
i25 0 7.6 j'7.6 '7.6
25 13 | 3.9 jI ).6
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50 111 10.2 115
50 0 6.9 6.9 7.0

25 8.8 8.3 9.0

50 10.7 J9.7 j111

Calculations are based on a representative sample of Texas auto accident injury claims closed with
payment during 1992.

The first point to be seen from the table is that relative savings in compensation costs always exceed
about 3 percent, regardless of how we combine the various factors. It seems quite likely that
no-pay/ro-play will reduce compensation costs in Texas.

The second point is that relative savings in compensation costs generally exceed 6 percent. Savings drop
below 6 percent in relatively few cases, mostly those cases where drivers negotiate high compensation
for noneconomic losses. Assuming that the terms of the plan are really put into practice, it seems
unlikely that such negotiations will occur frequently. Thus, it seems quite likely that no-pay/no-play will

modestly reduce compensation costs.

Finally, relative savings rarely exceed 10 percent. Savings approach and exceed this level when many
currently uninsured drivers decide to purchase insurance after the plan goes into effect, or if we assume

that our data file underrepresents high-dollar claims.

In light of the above, we believe that relative savings in compensation costs under the plan will fall
somewhere between 6 and 10 percent.

Data and Methods

We obtained detailed information on a random sample ofabout 4,800 Texas auto accident injury claims
closed with payment during 1992 under the principal auto injury coverages.JT] The data describe each
victim's accident, resulting injuries and losses, and the compensation obtained from auto insurance. We
combined data from several sources to estimate insurers' transaction costs,[8] including both allocated
loss-adjustment expenses (costs, primarily including legal fees and related expenses, incurred on behalf
of and directly attributed to a specific claim) and unallocated, or general claim-processing costs, for each

line of private-passenger auto insurancel9]

We estimated the effects of the plan on insurance costs by comparing the costs of compensating the
accident victims in the sample under the current insurance system to the costs of compensating the same
victims for the same injuries and losses under a no-pay/no-play provision. We included all accident
victims-insured and uninsured drivers, passengers, pedestrians, bicyclists, people injured in single-car

accidents, etc.—in these calculations.

We assumed the proportions of drivers who will purchase each available type of auto insurance personal
injury coverage and, by implication, the proportion of drivers who will go uninsured under Texas's
current system. Given these assumptions, we computed the probability that an accident victim will have
access io compensation under each coverage, multiplied by the average compensation paid to Texas
accident victims under that coverage, and summed over all coverages to estimate insurers' expected
compensation costs under the current system. We then estimated a break-even premium for the current
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system—the amount insurers would have to charge the average insured driver to recover just what they
paid out in compensating victims and the transaction costs they incurred in providing that compensation.

We assumed that drivers would make the same insurance purchasing decisions under the plan and, by
implication, that the same proportion of drivers would go uninsured. We computed insurers' expected
compensation costs, given those assumptions, and estimated the break-even premium under the plan-the
amounts insurers would have to charge insured drivers to recover compensation costs.

Finally, we calculated relative savings under the plan as the percentage difference between the
break-even premium under the current system and the one under the plan.

We focused on the effects of the proposed plan on auto insurers' compensation costs, including both the
amounts they pay out in compensation and the transaction costs they incur in providing that
compensation. We neglected the many other factors (e.g., insurers' overhead and profit margins and
investment income) that also affect insurance premiums.

We focused on the relative costs of the two insurance systems. Because any factors that proportionately
affect costs under both the current system and the proposed plan cancel out in the comparison, the results
are insensitive to changes in such factors over time.
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H1 Carroll and Abrahamse (1996) provide a description of the data and methods we used to analyze the
effects of Proposition 213 in California. We drew upon the results presented there for this discussion.

[2]Proposition 213 also bars compensation for any loss incurred in auto accidents by persons committing
or fleeing from their crimes. However, because of data limitations, we do not consider the effects of that

provision in this analysis.
£3JNational Association of Insurance Commissioners (1998).

[4]1Economic losses include an accident victim's medical costs, lost wages, burial expenses, replacement
service losses, and other pecuniary expenditures. Noneconomic losses include physical and emotional
pain, physical impairment, mental anguish, disfigurement, loss of enjoyment, and other nonpecuniary

losses.

r51The data were collected by the Insurance Research Council (1994) from 61 insurance companies that
together accounted for about 81 percent of Texas's private-passenger automobile insurance (by premium

volume) in 1992,

[6]See Carroll, Abrahamse, and Vaiana (1995).

| 71Insurance Research Council (1994) provides a detailed description of the database used for this work.

fSICarroll et al. (1991), Appendix D, describe the data and methods used to estimate insurers'
transaction costs.

(9JWe do not include claimants' legal costs, the value of claimants' time, or the costs the courts incur in
handling litigated claims. Those costs do not affect insurers' costs and hence do not affect auto insurance

premiums.
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Compulsory Auto Insurance

THE TOPIC

FEBRUARY 2004
Most states require drivers to have auto ligbility insurance before they can legally drive a car. (Liability insurance

pays the other driver's medical, car repair and other costs when the policyholder is at fault in an auto accident.)
All states have laws that set the minimum amounts of insurance or other financial security drivers must have to
pay for the harm caused by their negligence behind the wheel if an accident occurs. The public generally
supports compulsory auto insurance and wants these laws enforced.

Laws in most states have proven ineffective in reducing the number of drivers who are uninsured. There are
many reasons for this. Some drivers can't afford insurance and some drivers with surcharges for accidents or
serious traffic violations don’'t want to pay the high premiums that result from a poor driving record. With the
percentage of uninsured motorists as high as 30 percent in some states, it is costly to track down violators of
compulsory insurance laws. And unless the odds of getting caught are high and the penalties severe, drivers will

continue to flout the law.

KEY FACTS

h Liability insurance is compulsory in 47 states and the District of Columbia. Only New Hampshire,
Tennessee and Wisconsin do not have compulsory auto insurance liability laws.

m About 14 percent of drivers in the United States are uninsured, despite laws that prohibit it

& More than 20 states have considered “no pay, no play" legislation, a concept which sets limits on the
amount of compensation uninsured motorists can receive in an accident.

CURRENT DEVELOPMENTS
Ineffectiveness of Compulsory Auto Insurance Laws: Over the long term, compulsory auto insurance laws
have not reduced the uninsured driver population in the United States. Although the number of uninsured drivers
in a state declines when a compulsory law first goes into effect, some drivers allow the coverage to expire and
gradually the uninsured driver levels increase, according to the National Association of Independent Insurers, an
organization representing property/casualty insurance companies now known as the Property Casualty Insurers

Association of America (PCI) (see Background).

“No Pay, No Play": To encourage more drivers to purchase insurance and to respond to public concern that
people who obey compulsory auto insurance laws are subsidizing those who do not, lawmakers in some states
have considered the "no pay, no play” concept, which prohibits uninsured drivers from bringing lawsuits for
noneconomic damages, such as pain and suffering. According to an Insurance Research Council (IRC) 1997
public opinion survey, 77 percent of respondents thought ii was a good idea to linit uninsured drivers' rights to
collect damages from insured drivers, more than the 70 percent who said itwas a good idea in 1996. Although
more than 20 states since the mid-1990s have considered "no pay, no play" legislation, only four states have
enacted such laws — Michigan, California, Louisiana ana New Jersey. The laws in California and New Jersey also

prohibit drunk drivers from filing lawsuits (see Background).

New Jersey’s “no pay, no play" statute was challenged by plaintiffs who disputed a trial court's decision to deny
recovery for personal injuries on the grounds that the plaintiffs had no auto insurance. The case was brought to
the State Supreme Court in December 2003. In Louisiana, a state court upheld a similar statute,

Low-Cost Auto Policies: Inan effort to help low-income drivers in urban centers in California and New Jersey
where auto insurance premiums are high, low-cost policy programs have been established. California's pilot
program in the California Assigned Risk Program, which began inJuly 2000, was not effective at first because the
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policies were still too expensive for low-income consumers, provided little value as these consumers have few
assets to protect and did not provide medical care coverage. Legislation enacted in 2003 lowered eligibility
requirements, cut premiums and increased coverage (see Background). By the end of 2003, there were about
5,600 low-cost policies in force, as reported by the top nine companies in California that are underwriting the
policies. These nine companies make up 95 percent of the total volume of low-cost policies.

In mid-2003, New Jersey began offering “dollar a day” auto insurance. The $365 annual premium pays for the
same coverage as the state’s Basic Policy, but is limited to the poorest people in the state, those eligible for
Medicaid. The Basic Policy offers $15,000 in personal injury protection, up to $250,000 in medical benefits for
catastrophic injuries and a $10,000 death benefit. Qualified applicants are exempt from the liability coverage that

is mandatory in New Jersey.

Enforcement of Compulsory Laws: Liability insurance is compulsory in47 states and the District of Columbia
(see chart). Penalties for noncompliance include fines, jail time, license or registration re\  ation, confiscation of
license plates and, in some Florida counties, Louisiana, Connecticut and New Jersey, vehicle impounding. In April
2002, at a meeting before the Louisiana House Insurance Committee, a member of the state Towing and
Recovery Association said that 60 percent of impounded vehicles, mostly in poor condition, are never reclaimed
since owners can get a similar car for the price of getting the first one out of the pound, in general, although
enforcement laws should be strict enough to foster awareness among motorists that there are penalties for driving
without insurance, if the penalties are too punitive courts and law enforcement agencies may not be disposed to

enforce them.

At least seven states confiscate license plates when vehicle owners do not purchase the minimum insurance.
Twenty-two states revoke or suspend drivers licenses, and 20 revoke or suspend vehicle registration. Most states
combine penalties, i.e., first offenses are punishable with fines and registration revocations, while subsequent
offenses entail jail time and license plate confiscation. At least four states — Louisiana, Florida, Georgia and
South Carolina — have used checkpoints to identify uninsure] drivers, primarily as a tool to raise public
awareness of the uninsured motorist problem and the possibility of getting caught.

Percentage of Uninsured Motorists: The IRC's 2001 Public Attitude Monitor (PAM) found that 12 percent of
respondents admitted having at least one uninsured car, the same percentage as in 2000. However, the PAM
report's methodology differs from the claims study mentioned above because the PAM is based on self-reporting.
The IRC contends that self-reporting is not as accurate as studying insurance claims. The percentage of
households reporting uninsured vehicles to the IRC fluctuated between 6 and 17 percent in the 1990s. The 2000
PAM survey reiterated what observers have long known: income influences the likelihood of buying insurance. It
found that the number of uninsured vehicles decreased from the lowest to highest income groups, with
fluctuations in the middle-income groups. Statistically, respondents with an annual income of less than $20,C00
per year averaged 1.40 vehicles and 0.30 uninsured vehicles. In contrast, households with annual incomes of
$75,000 and over averaged 2.88 cars but only 0.18 uninsured vehicles per household.

To pressure drivers to purchase insurance, about a dozen states have set up complex/ atabases that match
vehicle registrations with insurance company auto insurance records. Mismatch problems — where insurer and
Department of Motor Vehicle (DMV) records mistakenly flag policyholders as flouting the law— have occurred in
several stater including Colorado, Florida and Nevada. Nevada’s DMV then switched from using names and
policies to using vehicle identification numbers. In three Florida counties that allow license plate confiscation for
lack of insurance, mismatches can have serious implications for insured motorists cited in error. In New York,
insurers began issuing bar-coded insurance cards in late 2000, the first state to use them

Georgia’s database began operating in January 2004. A sample of the database of over 6.7 million vehicles in
November 2003 found that about 7 percent had no insurance. In Alabama, the Revenue Department has resumed
checking motorists for insurance after a two-year lapse. In fiscal 2001, 8,000 registrations were suspended for
lack of insurance before budget problems closed the program down. Missouri’s random sampling program
resulted in the suspension of about 10,000 drivers licenses since January 2002. South Carolina’s database is
expected to begin operating in March 2004, along with Minnesota’s random sampling program.

Uninsured Motorist Coverage: InOhio, the State Supreme Court reversed the Scott-Pcntzer decision, ruling that
an employer's commercial auto insurance covers only employees who are injured in the course of their
employment. The November 2003 decision overrules the court’s earlier decision, which extended the coverage to
family members of employees and to cases where employees were not working and possibly driving a personal
vehicle outside of work hours. The reversal is expected to affect uninsured and underinsured claims that date

back as far as 15 years.

20f8 3/1/2004 9:32 AM


http://www.iii.org/media/hottopics/insurance/compulsory/contcnt.pri

30fS

BACKGROUND

In 1927, Massachusetts became the first state to require the purchase of auto liability insurance, Since then, 47
states ar j the District of Columbia have followed suit. Such laws usually have the support of the general public
despite the fact that compliance with such laws is generally poor and enforcement activities are costly.
Compulsory auto insurance laws do nothing to protect drivers involved in accidents with drivers of stolen vehicles
or drivers from one of the three states where insurance is not compulsory, drivers of unregistered vehicles, the
insurance dodger who cancels a policy immediately after receiving a proof-of-insurance certificate and the

hit-and-run driver.

Uninsured Motorists: Itis hard to assess the extent of the uninsured motorist problem and devise an effective
way to deal with it The National Association of Insurance Commissioners (NAIC) has suggested that strict
m'nforcerent of compulsory auto insurance laws, with mandatory and "significant” fines for first time offenders,
may be the key to lowering the uninsured motorist population. In 1989 it identified North Carolina as having one of
the highest rates of compliance at the time (96.6 percent) and one of the strictest and swiftest enforcement
programs. The NAIC said the program’s effectiveness relies largely upon the cooperation of the state's insurance
and motor vehicle departments, insurers and state and local law enforcement agencies — following up on reports
of insurance policy cancellations, for example, to make sure that new policies have been purchased or that the
license plates have been turned in. Such cooperation may not be possible in states with larger metropolitan areas,
where other law enforcement priorities may limit the resources devoted to enforcing compulsory auto liability

insurance laws.

A study released in mid-2002 witten by professors at Florida State University’s College of Business also noted the
positive effect of compulsory laws combined with high noncompliance fines. It noted that states that had this
combination from 1995 to 1997 were able to decrease their uninsured motorist rates. While high fines were found
to be an effective deterrent, jail time for noncompliance was not, probably, as the authors said, because motorists

don't believe that the penalty will be enforced.

Compulsory auto liahility insurance is not necessarily the most effective solution. A 1994 study by the National
Association of Independent Insurers (now known as PCI) found that New Hampshire, a state that does not have
compulsory insurance laws, had a smaller percentage of uninsured drivers than the nearby states of Rhode
Island, Vermont and Connecticut. Only 10 other states had fewer uninsured drivers. The state had the lowest
percentage of uninsured drivers — 9.5 percent — of all the states without compulsory laws.

Affordability influences decisions about whether to purchase auto insurance. Risk Information, Inc. found that the
1995 Insurance Research Council (IRC) uninsured motorist rates by state, when compared with average personal
auto insurance expenditures from the NAIC, points to cost, along with enforcement and culture, as factors in
decisions not to buy compulsory coverage. For instance some states such as New Jersey. New York and
Louisiana have high insurance costs, especially when measured against median family income. Yet their
uninsured motorist rates were 12 percent or less, compared with Alabama, which has an uninsured rate of 23
percent even though the coverage costs much less there.

Computer Databases: Insurer verification laws that mandate that all insurance companies ina state submit the
entire list of their insureds to an outside venaor which matches the insureds to motor vehic'e records of motor
vehicle registrations was also expected to help solve the uninsured motorist problem. Such a system was thought
to be a promising acwance that would promote compliance with the law since itwould increase the °dds of being
caught driving uninsured. However, a number of states have reported having problems administei mg this system,

which in some states has had a high error rate.

Other Solutions to the Uninsured Motorist Problem: Over the years various proposals for dealing with the
uninsured motorist problem have been put forward. Unsatisfied judgment funds were set up in a few states to
provide a source of funds for accident victims when the at-fault party has no means of paying a judgment, but their
effectiveness proved to be limited. A more effective remedy is uninsured (and underinsured) motorist coverage
that provides compensation to pol.cyholders when an at-fault motorist has no liability insurance (or insufficient
amounts) or when the at-fault motorist is a hit-and-run driver. Like unsatisfied judgment funds, this program does
nothing to reduce the number of uninsured motorists but it does provide a way for individual drivers to deal with
the financial consequences of accidents with hit-and-run or uninsured drivers. In about 20 jurisdictions, uninsured
motorist coverage is mandatory. In other states, insurers are required to oTer the coverage but a driver does not
have to purchase it Only a handful of states require drivers to purchase underinsured motorist coverage.

The price of uninsured motorist coverage varies considerably from state to state, depending in part on the

percentage of drivers that are uninsured. The price is also influenced by whether the amount available to oay
claims can be increased by "stacking," a practice that works to the benefit of people who own more than cne
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insu: jd vehicle. In states where stacking is not specifically prohibited, liability limits under the uninsured motorist
coverage may be multiplied by the number of cars insured under a single policy, or may be added together where
multiple vehicles are insured under different policies. Thus, ina three-car family, where uninsured motorist liability
limits are $20,000, in a state that does not prohibit stacking, the amount available to pay a claim in an accident
with an uninsured driver would be $60,000. Because stacking drives up the cost of auto insurance, most states
now prohibit stacking. However, in challenges to laws prohibiting the practice, legislators in Missouri and the
Supreme Court of Arizona have upheld stacking provisions.

No-fault insurance laws also provide some relief from the problem of uninsured motorists. Under no-fault auto
insurance plans, accident victims can collect benefits from their own insurance companies, regardless of whether

the other party has insurance coverage (see pape* on no-fault auto insurance for more information).

Stiffer penalties for driving without insurance have been considered in many states, along with more effective
ways of identifying uninsured drivers. In some states, however, judges are reluctant to impose harsher penalties
on people who cannot afford insurance. A survey by the Independent Insurance Agents of Texas suggests that
many people are uninsured not out of a desire to defy the law but because they lack the financial assets to
comply. The study shows that uninsured drivers in Texas are likely to be young (and therefore in the highest
premium bracket) and to drive cars more than 10 years old (the least expensive cars to purchase).

“No Pay, No Play": In response to public concerns that those who obey compulsory laws subsidize scofflaws,
legislators in more than 20 states have proposed "no pay, no play” laws that ban uninsured drivers from suing for
non economic damages such as pain and suffering. Four states — Michigan, California, Louisiana and New
Jersey — have enacted such laws. In Michigan uninsured drivers who are 50 percent or more at fault cannot
collect noneconomic damages in the event of an auto accident. California's plan (Proposition 213) goes further by
curtailing lawsuits for drunk drivers as well as for those who are uninsured. Louisiana’s law compels uninsured
motorists to pay for the first $10,000 in out-of-pocket medical expenses and the first $10,000 in property damage
before they c?n sue the other party. New Jersey's law; similar to California’s Proposition 213, specifies *hat
uninsured and drunk drivers, as well as motorists who intentionally commit other crimes may not file lawsuits for
economic or noneconomic damages. A related issue was addressed in lowa where the governor signed a hill
prohibiting motorists from collecting noneconomic damages for injuries resulting from an accident if the motorist

was using the vehicle while committing a felony.

Low-Cost Policies: Low-cost auto policies are designed for drivers who cannot afford regularly priced auto
policies or who have little or no assets to protect. New Jersey's Basic Policy offers $15,000 in personal injury
protection, up to $250,000 in medical benefits for catastrophic injuries and $5,000 property damage liability.
Policyholders have the option to buy $10,000 bodily injury liability coverage but they cannot buy uninsured,
under-insured or collision and comprehensive coverage.

California’s plan, designed to provide low-cost liability coverage to good drivers who demonstrate financial need,
mandates that every auto insurer admitted in the state take their “fair share" of applicants. Applicants must
purchase bodily injury liability coverage up to $10,000 for one person involved in an accident, up to $20,000 for
more than one person, and $3,000 for property damage liability. There is no collision or comprehensive coverage
available. The pilot program for drivers in the California Assigned Risk Plan in Los Angeles and San Francisco will
expire on January 1, 2007. Only drivers over age 19 with good driving records and low incomes (up to 250 percent
of the poverty level) are eligible. Applicants must have motor vehicles valued at $12,000 or less. The rate for the
mandatory coverage in Los Angeles is $347 with a 25 percent surcharge for single males 19 to 24 years old. In
San Francisco, the policy costs $314 with the same surcharge. The policy also includes payment options, allowing
a 15 percent deposit and six monthly installments, optional $10,000/$20,000 uninsured motorist bodily injury
coverage and $1,000 medical payments coverage. Colorado has a low-cost plan for families with incomes of up to
$31,000 per year that provided a maximum benefit of $25,000 for medical expenses or personal injury protection,
but as of January 2004, insurers are no longer required by law to offer these policies.

Enforcement of Compulsory Auto Liability Insurance Laws: The attached char: provides a state-by-state
overview of minimum auto liability limits and the measures used to enforce compulsory liability laws. For each
state the insurance required by state law is listed. Coverages that may be rejected by the policyholder, either in
writing or verbally (i.e., are not mandatory) have been excluded.

Increasingly, laws are being passed that expand the role of the insurer in verifying compliance with compulsory
liability laws and aiding in their enforcement. Insurance companies often work in conjunction with state motor
vehicle departments to verify insurance coverage. Many states now have laws that specify that insurers must
notify the motor vehicle department when a policy is cancelled or not renewed. Insome states, insurers are asked
to verify the existence of insurance at the time that a specific accident occurred. In other states, insurers are given
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lists of randomly selected auto registrations, or in some states, lists of motorists who were involved in accidents,
which they are asked to match up with insurance policies that the motorists claim were in effect. Newer laws,
known as computer data laws, require an insurer to submit its entire list of automobile liability policies, updated at
specified intervals, to a state agency such as the motor vehicle department. The state agency can use the lists to
verify registration applicants’ declarations that insurance is in effect.

Penalties for driving without compulsory insurance are imposed on first offenders in only about 15 states. In other
states with compulsory laws, penalties are provided for in the law but are not required to be imposed for a first
offense. Penalties range from fines, which can be as high as $5,000 for a subsequent offense, to license or
registration suspension or revocation. Some states can impose jail time, confiscate license plates and impound

vehicles.

ENFORCEMENT OF COMPULSORY AUTO LIABILITY INSURANCE LAWS
(As of February 2004)

ProofofInsurance Required (c)

m w m S m
AtAll"
K Insurance A{Time .Times
Required e g f In- *
| State S = Accident Vehicle M m.m
BI&PD ] ~ license
AL Liab 20/407 10 11CS Yes Yes None | suspension
Registration .
BI&PD suspension/revocation
AK  Liab 50/100/25  No No(e) Yes 9 0
BI&PD _
AZ  Liab 15/30/10  No (g) Yes Yes 12,4 $250 fine
$250 tine; registration
sus?.ensmn,
BI&PD confiscation of plates
AR Liab 25/50/25  Yes No No None 0
Bl &PD $100 fine; registration
CA Liab 15/30/5 (h) Yes Yes Yes 2 suspension
BI&PD License suspension,
CO Liab 25/50/15  Yes Yes Yes 14 $500 fine
Registration/license
sus?enswn/revocatlon,
BI&PD confiscation of plates,
Liah. UM. vehicle impoundment.
CT UM 20740710 Yes Yes Yes 14 §110-5250 fine
$150 fine; registration
sus?ensmn,
BI&PD © confiscation of plates
DE  Liab, PIP 15/30/10  No Yes Yes 1.3 (0
BI&PD $100 fine or maximum
DC  Liab, DM  25/50/10  Yes No No 13 30 days jail
| 60-day Jicense .
revocation, vehicle
impoundment for
subsequent offense
1 and confiscation of
Blates in Dade,
roward and )
PD Liab,  10/20/10 Hillsborough couniies
FL  PIP (i) Yes Yes Yes 14 (0
r .
60-day license
BI&PD suspension, .
GA Liab 25150125 Yes Yes Yes 1 registration suspension
BI&PD . _
HI  Liab, PIP  20/40/10 jNo Yes Yes None $1,000 fine
BI&PD _
D Hab 25/50/15  1No Yes Yes 13 $75 fine (f) |
fi3l&PD | | 16u-day registration
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Liab, UM 120/40/15 suspension (f)

90 day license
suspension, $150
25/50/10 reinstatement fee

$ 20/40/15

25/50/10
Regis_tration revocation,
$50 fine, up to 90 days
25/50/10 injail (f)
$25 fine, up to $500

fine, confiscatjon of
plates (f), vehicle

10/2¥10 Impoundment
$100-5500 fine, 30-day

50/100/25 license and registration
suspension

20/40/15

20/40/5

20/40/10

License and/or
registration revocation

30/60/10 for6 months (f)
$1,000 fine, license

10/20/5 suspension
License and

registration revocation
25/50/10

$250 fine or not more
25/50/10 than 10 days in jail (f)

$500 fine (0, license

and registration
25/50/25 suspension

15/30/10

25150125

$300 fine, community
service, L-year license
suspension, vehicle

15/30/5(1) impoundment

25/50/10  Yes

25/50/10 L-year license
Mm revocation

60-day registration
30/60/25 suspension (f)

$150 fine, registration
revocation, license

ND UM 25/50/25  No No (e) No suspension (f)
90-day license
BI&PD suspension, $75
OH  Liab 12.5/25/7.5 No Yes Yes reinstatement fee
Less than $500 fire.
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less than 6 months jail

BI&PD
OK  Liab 10/20/10  Yes Yes Yes 1 0
BI&PD
Liab, PIP, License suspension
OR M 25/50/10  No Yes Yes 13 and/or revocation (f)
License and
registration
sus?_enswn,
BI&PD confiscation of plates
PA  Liab, Med 15/30/5  No Yes  ves ] (0
BI&PD  25/50/25 5500 fine, confiscation
Rl Liab, UM (n) No No No 1.3 of plates
Less than 30 days jail,
BI&PD reoistration suspension
SC  Liab, UM  15/30/10  Yes Yes Yes 14 (0
BI&PD L-year license
SD  Liab, UM 25/50/25  No Yes Yes 1 suspension (f)
25/50/10 _
TN FRonly (o) No No Yes(p) 1 $100 fine
$75 fine; license and
BI&PD registration suspension
TX  Liab 20/40/15  Yes Yes No 1 (0
5400 fine; up to 51,000,
BI&PD  25/50/15 license and/or
Ut Liab, PIP (q) No Yes Yes 1 registration loss (f)
BI&PD
Liab, UM,
VT UM 25/50/10  No Yes Yes 1 Less than $100 fine (f)
BI&PD _
VA Liab, UM 25/50/20 jNo No No 1.2,3 None
BI&PD _
WA Liab 25/50/10  No No No 1 5480 fine
90-day license
suspension, _
BI&PD registration revocation
WV Liab, UM 20/40/10  Yes Yes Yes 1 (f)

rLic_ense andor
registration revocation

FR only,
Wl UM 25/50/10  No No No 1 (0
, BI&PD Up to 5750 fine; up to
jWV  Liab 2550120 Yes Yes Yes 1 six months injail

(a) FR-Financial responsibility only. Insurance not compulsory.
Compulsory Coverages:

BI Liab—Bodily injury liability

PD Liab-Property damage liability

UM-Uninsured motorist

PD-Physical Damage

Med-First party (policyholder) medical expenses

tIIM--Underinsured motorist

PIP (Personal Injury Protection)-M andator%/ in No-Fault states. Includes medical, rehabilitation, loss of
earnings and funeral expenses. Insome states PIP includes essential services (such as child care.)

(b) The first two numbers refer to bodily injury liability limits and the_third number to property liability. For
examBIe,20/40/1_0meanscovera e up to $40,000 for all persons injured in an accident, subject to a limit of
$20,000 for one individual, and $10,000 coverage for properly damage.

(c). Proofofvalid insurance. The form of evidence varies by state and may take the form of an insurance

policy, binder, certificate of self-insurance, surety bonds, or certificate of deposit. Many states require
Insurance identification cards issued by the insurer. Self-certification, where the driver is required to identify
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the insurerand policy number in writing rather than In person, is not included.

(d) L Insurer must notify Department of Motor Vehicles or other slate agency of cancellation or
nonrenewal.

2. Insurer must verify financial responsibility or insurance after an accident or arrest.

3. Insurer must verify randomly selected insurance policies upon request.

4. Insurers must submit entire list of insurance In effect, which may be compared with registrations at a
state agency. Also Known as a computer data law.

;e) Insured must provide avidence of insurance at some point after the accident to the Department of
nsurance, other state agency, or law enforcement officer.” Deadlines vary among the stales.

(f) Penalties are provided for in the law but may not be mandatory for first offenses.
(

g

)
(h) Low-cost palicy limits for <?xml:namespaco Erefix:stl ns = . . o
"urn:schemas-microsoft-com:office:smarttags" />Los Angeles and San Francisco low-income drivers in the
%allforma Automobile Assigned Risk Plan are 10/20/3; pilot program effective January 1,20C0 until January

2007

(i) Instead of policy limits, policyholders can satisfy the requirement with 530,000 combined property
damage liability and bodily injury liability.

(i) Inaddition, policyholiders must also carry at least 51,000 for medical payments,

ik) May be waived for the policyholder but is compulsory for passengers.

(I) Basic policy (optional) limits are 10/10/5. Uninsured and underinsured motorist coverge not available.
(m) Inaddition, policyholders must have 50/100 for wrongful death coverage.

(n)l' Instead of policy limits, policyholders can satisfy the requirement with a 575,000 combined single limit
policy.
i0) Instead of policy limits, policyholders can satisfy the requirement with a 560,000 single limit policy.

Procfofinsurance must be presented within JO days of registration.

o

ip) Although legally defined as financial requnsibility{, Tennessee?s law is simlar to a compulsory law
hecause drivers can be fined if stopped by police or after crashes if they cannot show proof of financial

responsibility.
%}iqllnstead of policy limits, policyholders can satisfy Ihe requirement with a 565,000 combined single limit

Effective July 1, 2004,

So#_rc|es; Property Casualty Insurers Association of America, state departments of insurance and motor
vehicles.

© Insurance Information Institute, Inc. - ALL RIGHTS RESERVED
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Choosing an Alternative to T ort

Escalating auto insurance premiums have been a major public policy issue at the state level for the last
three decades. No-fault auto insurance, spawned in the 1970s, was one response, offering cost savings to
motorists and speedier compensation to auto accident victims. But because it required claimants to give
up rights to seek compensation through the courts unless their losses exceeded a specified threshold,

many states found it an unappealing alternative.

Choice auto insurance was proposed to address this concern. Under a choice auto insurance system,
drivers may choose either a traditional auto insurance plan (tort) or a no-fault plan. Those who choose
tort retain traditional tort rights and liabilities. Those who choose no-fault neither recover, nor are liable
to others for, noneconomic losses (typically, pain and suffering) for less-serious injuries incurred in auto

accidents.

Giving motorists a choice of coverage has strong appeal. But how does the choice alternative affect the
premiums motorists pay? In a series ofanalyses, Stephen Carroll and Allan Abrahamse estimated how a
choice auto insurance plan would affect insurance premiums in each state. Their basic finding: Overall,
choice auto insurance could reduce the price tag for auto insurance by about 30 percent.

Approach

To understand the cost effects of choice auto insurance, the researchers estimated how a plan that offers
a choice between tort and no-fault wouH affect the costs of auto insurance in each state that now relies
on the traditional tort system. The plan t iy analyzed is absolute no-fault, the most extreme version of
choice: Motorists may never sue, or be sued, for noneconomic loss. Thus, these estimates suggest the
upper bound on the savings that can be accomplished in each tort state via the choice approach.

The researchers also estimated the cost effects of a choice plan in each state that already has some form
of no-fault auto insurance. These estimates suggest the upper bound on the savings that can be
accomplished in current no-fault states by extending the no-fault concept to its limit.

Results for Each State

In the ton stales, the costs of compensating accident victims on behalfof drivers who elect no-fault
would be at least 60 percent less than they would have been if those drivers had been insured under the
traditional tort system. These savings include both the compensation paid to accident victims and the
transactions costs incurred in providing that compensation.

If these savings are passed on to consumers, drivers in tort states who select choice could buy personal
injury coverages for about 60 percent less than they pay for those coverages under the tort system.
Because coverages for personal injury and properly damage each account for roughly half of total auto
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insurance compensation costs, this 60 percent reduction translates roughly into a 30 percent reduction in
a driver's total auto insurance premium. Premiums are unchanged for motorists who choose to remain in

the traditional tort system.

In most no-fault states, a choice plan would have a similar effect on the costs o f compensating accident
victims and, again assuming that insurer savings are passed on to consumers, would result in similarly
lower insurance premiums. And in most no-fault states, drivers who preferred to retain their current
no-fault plan would pay no more for personal injury coverage than under the current system.

The savings an individual driver will realize from a choice system do not depend on the proportion of

uninsured drivers in a state's current system, the proportion of previously insured who switch to absolute
no-fault, or the proportion of the previously uninsured who switch to absolute no-fault. The effects of the
plan on the total costs of auto insurance do depend on how many drivers choose to switch to the absolute

no-fault option.

Nationwide, the reductions in personal injury premiums resulting from choice could be enormous. For
example, if every currently insured driver in the country were to choose absolute no-fault, total auto
insurance premiums in 1993-the last year for which data are available-would have been $26 billion
lower. The table shows the relative savings for motorists in each state.

In addition to the savings in premiums, choice has another important cost effect. Because the no-fault
premium is much lower than the premium for mandatory coverage under a tort system, some motorists
who chose to drive without insurance under tort will choose no-fault. These uninsured drivers who
switch to no-fault could contribute $1 billion to $4 billion to the compensation system nationwide.

Automobile Insurance Savings in Each State Under Choiccl

58 Premium Savings forLow- Total savings, 5 millions

58 Premium Savings for All
(assumes ellinsured

Motorists (assumes 50515 0f Income Motorists (assumes
505)5 of insured motorists motorists choose absolute

Insured motorists choose
choose absolute noJanlt) noJault]

S tile absolute no-fault)

Altbim ! 19 38 176
Alaska 17 28 24
Arizona 37 53 533
Arkansas 28 47 195
California 35 53 3622
Colorado 31 47 462
Connecticut 41 57 678
Delaware 34 a7 93
Florida 32 44 1395
Georgia* 24 42 4B4
Hawaii 43 55 229
Idaho 23 46 75
llinois 25 45 772
Indiana 27 44 450
lowa 27 48 187
Kansas 12 23 53
Kentucky 14 21 40
Louisiana 45 64 592
Maine 31 S 114
Maryland 39 56 661
Massachusetts* 41 57 1154
Mchigan 15 28 647
Mnnesota 32 49 483
M ssisslppi 25 44 137
Mssouri 26 44 405
Montana 33 57 79
Nebraska 25 45 113
Nevada 37 55 196
New Hampshire 26 42 92
New Jersey* 36 53 1496
New Mexico 33 52 173
New York 35 53 2334
North Carolina 32 47 658
North Dakota 2 3 -8
Ohio 29 47 840
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Oklahoma
Oregon
Pennsylvania*
Rhode Island
South Carolina
South Dakota
Tennessee
Te>cas

Utah

Vermont
Virginia
Washington
West Virginia
Wisconsin
Wyoming

All states

‘the choice plan e>«/nined here is described inJ. OConnell, S. J. Carroll, M. Horowitz, and A. Abrahamse,
‘ConsurnerChoiceintheAuto Insurance Market/'IWaiyfendiawftevieH' Vol. 52, 1993. Reprinted as HAND

RP-254, 1994.

*Insurance system changed since January t, 1988.

31

49

2/8
272
1300
1c3
398
61
261
1688
145
31
612
621
222
443
31
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H ow Big Is the Price Tag for Excess Auto Injury

Claim s?

Although the nationwide accident rate has been falling steadily, the cost of personal injury automobile
insurance has grown at a breathtaking rate over the last two decades, leaving the average driver with a
bill for basic coverage in 1990 that was two and a half times higher than the bill for the same coverage in
1980. Because every state requires some form of personal injury insurance, these stiff increases are
burdensome for everyone, and especially so for low-income populations. The high costs of coverage also
probably swell the ranks of those who drive without coverage.

Many believe that excess claims are a major contributor to rising insurance costs, but to date there has
been no comprehensive evidence to support or refute this view. A recent Institute for Civil Justice study,
The Costs o f Excess Medical Claims for Automobile Personal Injuries, takes the first rigorous look at the
pattern and cost of excess automobile medical claiming across the states. Authors Steve Carroll, Allan
Abrahamse, and Mary Vaiana found that about one-third of the automobile injury medical costs

submitted to insurers appear to be excess.

Access to General Damages Provides Incentive to Excess
Claiming

In the study, the term excess medical claiming includes claims based on staged or nonexistent accidents,
claims by people involved in real accidents for nonexistent injuries, and buildup of claims for real
injuries. To develop an estimate of how much excess claiming occurs nationwide-in contrast to
individual instances of fraud identified in a sting operation-the researchers take an indirect approach.

First, they analyze the incentives to submit inflated or invented claims for various types of injuries
provided by different insurance systems:

e Under the tort liability system-the set of legal rules governing compensation for automobile
injuries in about three-quarters of the states-an injured individual may seek compensation for both
the economic loss incurred as a result of that injury (e.g., medical costs) and for noneconomic
losses or general damages-hurts such as "pain and suffering” not directly measured in dollars.

< In 1988, when the data used in this study were collected, eleven states had adopted dollar
threshold no-fault insurance systems, under which an automobile accident victim is allowed to
seek compensation for general damages only if his or her medical costc exceed a specified amount.

e Florida, Michigan, and New York had adopted verbal no-fault systems. In these states the law
contains an explicit list of injuries-usually quite serious--for which an p”cident victim is allowed
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to seek general damages.

The availability ofgeneral damages and the fact that they are usually calculated as some multiple of
economic losses provide the incentive to submit claims for nonexistent injuries and to build medical

costs.

Characteristics of Injuries also Affect Ability to Exaggerate
Claims

The opportunity for exaggeration is also influenced by the nature of the injuries themselves. The
researchers distinguish soft injuries, such as sprains and strains, from hard or objectively verifiable
injuries, such as fractures and loss of limbs. Examining the incentives embedded in the insurance
systems and the east or difficulty of exaggerating injuries, they predicted what patterns of excess
claiming for injuries might occur.

Testing Analytic Predictions

The authors draw on a large database of individual closed claims developed in previous ICJ research to
test these analytical predictions. Their results support the predictions about the extent of excess claiming
that will occur in certain insurance environments.

Figure lillustrates their findings. It shows the number of soft injury claims per hard injury claim in
eveiy state. The horizontal black line indicates the average value for Michigan and New York, which is
used as a baseline in the study. (Certain features of Florida's verbal no-fault system precluded its

inclusion in the baseline.)
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Figure 1-Claims Above michigan/New York Baseline Suggest Extent of Claimsfor Nonexistent Soft
Injuries

Claims for nonexistent soft injuries in the verbal threshold no-fault states should be rare because this
insurance system provides no access to general damages unless the injury is one of those explicitly
specified by the law. In addition, the economic barriers to an accident victim's access to medical care in
these states are as low as, or lower than, in any other. Michigan and New York offer first-party auto
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insurance with no deductible or coinsurance, very high benefit levels, and prohibitions on rate increases
based on claiming. Thus, more than in other insurance environments, accident victims are likely to claim
whatever medical care they need. Assuming that hard claims are almost always valid, the ratio of soft to
hard claims in Michigan and New York suggests the relative frequency of these injuries in automobile

accidents.

Soft injury claimants will obtain general damages in dollar no-fault states if the medical claim can be
pushed over the threshold; thus the possibility of general damages offers an incentive to claim
nonexistent soft injuries in these states. The eleven dollar no-fault states in Figure 1are scattered, and
ten have ratios above the baseline. But all cluster toward the lower end of the distribution.

Because general damages can be obtained for even a small medical claim in the tort states, the study
predicted that comparatively more claims for nonexistent soft injuries would occur in these stvtes. The
result: Only one of the 36 tort states falls below the baseline. And the 35 tort states that have
comparatively high ratios of soft to hard injury claims tend to cluster toward the high end of the

distribution. All of the highest 18 states in Figure 1 are tort states.

The study uses the extent to which the ratio of soft claims to hard claims in each state exceeds the
corresponding ratio for Michigan and New York as the measure of the degree to which claims are being

submitted for nonexistent soft injuries in that state.

The study goes on to analyze the amount of medical costs claimed on either soft or hard claims, using
methods similar to those described above to estimate the degree to which accident victims are building
costs on real injury claims to leverage larger insurance settlements.

Figure 2 provides an example of the analysis. It shows the distributions of medical costs for soft injury
claims in Hawaii, a dollar threshold state, and New York. Dollar threshold states provide strong
incentives to build costs on soft injury claims because pushing the claim over the threshold allows access
to general damages. The vertical line in the figure shows Hawaii's threshold. The average cost of a soft
injury claim in each state is adjusted for interstate differences in medical costs and treatment patterns.
The horizontal axis in the figure is a logarithmic scale so that equal intervals show equal percentage

differences.

Acjusted medcal coats

Figure 2—Hawaii's Distribution o fMedical Costsfor Soft Injury Claims Peaks Just Past Dollar
Threshold

The distribution of medical costs in New York rises quickly, peaks, and then drops offsharply to the
right. The large majority of soft injury claims are for relatively small medical costs. New York has very
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few soft injury claims for medical costs that exceed Hawaii's threshold.

Hawaii's distribution also rises sharply, then flattens out. It begins to decline at a relatively low level of
medical costs, then turns up again and rises sharply through the threshold. The Hawaii distribution peaks

above the threshold, and finally falls off.

A substantial fraction of Hawaii's soft injury claims are for medical costs above the threshold. Compared
with New York, the distribution of adjusted medical costs in Hawaii is shifted substantially to the right,
as one would predict given the incentives built into the state's insurance system.

The Price Tag for Excess Claiming

The researchers use their empirical analysis of the extent of excess claiming to estimate that between 34
and 40 percent of the automobile injury medical costs submitted to insurers appear to be excess. In 1994,
these questionable medical claims would have added roughly $13 to $16 billion to the nation's total

automobile insurance bill, or about $100, on average, per policy. These excess claims also stimulated $4

billion in excess health care consumption.

Policy Direction

There are no easy solutions to the problem of excess claiming, but the study suggests one possible policy
direction: Break the connection between medical costs and general damages. Ways to accomplish this

include

e Modifying our insurance systems. (Verbal no-fault systems appear to eliminate the incentives that
drive excess claiming for soft injuries, while dollar no-fault systems appear to exacerbate them.)

e Establishing a schedule for general damages based on the nature o f the injury, as in disability

policies.

e Changing the rule governing admissibility of medical cost information in courts. Modifying this
rule could reduce the incentive to inflate that figure.

RAND research briefs summarize research that has been more fully documented elsewhere. This
research briefdescribes work done in the Institute for Civil Justice and published as The Costs o fExcess
Medical Claimsfor Automobile Personal Injuries, by Stephen Canoll, Allan Abrahamse, and Maiy
Vaiana, RAND DB-139-ICJ. 25 pp., $6.00, ISBN: 0-8330-1649-0, which is available from National
Book Network (Telephone: 800-462-6420; FAX: 301-459-2118) or from RAND on the Internet
(order@rand.org). RAND is a nonprofit institution that helps improve public policy through research
and analysis; its publications do not necessarily reflect the opinions or policies of its research sponsors.

The mission ofthe Institutefor Civil Justice is to help make the civiljustice system more efficient and
more equitable by supplying policymakers and the public with the results o fobjective, empirically
based, analytic research. 1CJresearch is supported bypooled grantsfrom corporations, trade and
professional associations, and individuals; by governmentgrants and contracts; and by private
foundations. The Institute disseminates its work widely to the legal, business, and research communities,

and to the general public.
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STATE FARM MUTUAL AUTOMOBILE INSURANCE COMPANY, Appellant, v. STACEY LAWRENCE
SR., and TOBITHA LAWRENCE,
26 P.3d 1074; 2001 Alas. LEXIS 82
Supreme Court No. S-8915, No. 5429
July 13,2001, Decided
SUPREME COURT OF ALASKA
Before: Matthews, Chief Justice, Eastaugh, Fabe, Bryner, and Carpeneti, Justices.

State Farm has waived its arguments that the Lawrence parents
do not qualify for separate policy limits because the Lawrence parents did not suffer "bodily
injury” and because the Lawrences do not meet their policies’ requirement of having been "in
the same accident” as their son. Accordingly, we AFFIRMED the superior court's ruling that
the Lawrence parents’ NIED claims qualify for policy limits separate from those received by
their son. Because the Lawrences’ liability policies cover them for their own punitive damages,
because the policies suggest that they cover the punitive damages of an underinsured
tortfeasor, and because public policy does not forbid this result, we also AFFIRMED the
superior court's ruling that the Lawrences' UM/UIM provisions provide coverage for the
punitive damages of an underinsured tortfeasor.40
40 Because we affirm both of the superior court’s rulings in favor of the Lawrences, we also
affirm the superior court’s award of attorneys’ fees and costs to the Lawrences.

Paul W. Waggoner, Waggoner Law Office, Anchorage, and Earl M

Sutherland, Reed McClure, Seattle, for Appellant.
Jonathon A. Katcher, Pope & Katcher, Anchorage, for Appellees.
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Editorial Information: Prior History
Appeal from the Superior Court of the State of Alaska, Third Judicial District, Anchorage, Brian C. Shortell,
Judge. Superior Court No. 3AN-96-7929 ClI.

Opinion by: CARPENETI

CARPENET], Justice.

. INTRODUCTION

Stacey Lawrence, Jr. was seriously injured ina car accident caused by an underinsured motorist.
Lawrence exhausted the "Each Person™ limits of the uninsured/underinsured motorist (UM/UIM)
provisions of his family’'s State Farm Mutual Automobile Insurance Co. policies. His parents then
sought to collect separate policy limits under the "Each Accident” provision of their UM/UIM
provisions, for both negligent infliction of emotional distress (NIED) and punitive damages for the
intentional act of the underinsured tortfeasor. On motions for summary judgment, the superior court
ruled that (1) the Lawrence parents’ NIED claims qualify for separate policy limits; and (2) the
Lawrences’ UM/UIM provisions provide coverage for punitive damages against an underinsured
tortfeasor. Because State Farm has waived all of the arguments that could show that the Lawrence
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Jr.'s bodily injury claims. As such, the Lawrences argued that Wohltmann's "Each Accident” limits
applied. State Farm disputed this contention.

The parties then entered into a Stipulation and Order, pursuant to which Stacey Jr. settled his claims
against Wohltmann for one "Each Person™ policy limit, plus supplemental payments. In addition,
Stacey Jr. recovered the "Each Person™ policy limits on each of the UM/UIM provisions in the
Lawrences’ policies, thereby exhausting the "Each Person” policy limits of both Wohltmann’s and the

Lawrences' pc icies.

As part of the stipulation, the Lawrence parents agreed to dismiss their NIED claims against
Wohltmann. The parents and State Farm agreed, however, that the parents could pursue their NIED
claims against the Lawrences' own State Farm UM/UIM provisions.

The Lawrence parents then moved for declaratory judgment on two issues: (1) whether their NIED
claims qualify for policy limits under their UM/UIM provisions that are separate from the policy limits
received by their son; and (2) whether their UM/UIM provisions cover them for the punitive damages
of an underinsured motorist. The parents argued that both questions should be answered in the
affirmative. State Farm brought a cross-motion for summary judgment on both of these issues,
arguing that both questions should be answered in the negative.

After oral argument, Superior Court Judge Brian C. Shorten ruled in favor of the Lawrences on both
issues and awarded them attorney’s fees and costs. State Farm appeals. 1

lll. STANDARD OF REVIEW

This appeal raises questions of contract interpretation and statutory construction. We substitute our
own judgment on questions pertainin. to the interpretation of a contract.2 We resolve questions of
statutory construction de novo by applying our independent judgment.3 In doing so, we "adopt the rule
of lawthat is most persuasive in light of precedent, reason, and policy."4

IV. DISCUSSION

This appeal presents two issues: (1) whether the superior court correctly ruled that the Lawrence
parents’ NIED claims qualify for UM/UIM policy limits that are separate from the UM/UIM policy limits
that Stacey Jr. received for his injuries; and (2) whether the superior court correctly ruled that the
UM/UIM provisions in the Lawrence parents' policies cover them for the punitive damages of an
underinsured motorist. Both issues present us with questions of first imoression.

A. The Superior Court Did Not Err in Ruling that the Lawrence Parents' NIED Claims Qualify for
Separate Policy Limits.

The superior court ruled that the Lawrence parents’ NIED rlaims qualify for policy limits that are
separate from the pol cy limits Stacey Jr. received for his bodily injuries. We agree.

The UM/UIM provision of the Lawrences’ policies provide that

The amount of coverage for bodily injury is shown on the declarations page under "Limits of
Liability - U - Bodily Injury, Each Person, Each Accident”. Under “"Each Person” is the amount of
coverage for all damages due to bodily injury to one person."Bodily injury to one person” includes
all injuiy and damages to others resulting from this bodily injury. Under "Bodily Injury - Each
Accident" is the total amount of coverage, subject to the amount shown under "Each Person”, for
all damages due to bodily injury to two or more persons in the same accident.

The Lawrences’ policies define "bodily injury” as "bodily injury to a person and sickness, disease
or death which results from it"

In Crabtree v. State Farm Insurance Co.,5 the Supreme Court of Louisiana interpreted State Farm
policy language that is virtually identical to the language at issue here.6 That case involved a husband
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injury” if those persons were injured "in the same accident."17

We find the Louisiana Supreme Court’s reasoning to be persuasive. Given the wording of State
Farm's "Each Accident” provision, it is objectively reasonable for State Farm insureds to expect that
two or more persons who suffer bodily injury in the same accident would be entitled to separate policy
limits. Since we honor the objectively reasonable expectations of insureds regarding the terms of
insurance contracts,18 we reject State Farm’s interpretation of the policy language at issue.

3. The Lawrences are not subject to single policy limits on the grounds that the Lawrence parents
claims are akin to claims for loss of consortium.

State Farm also argues that the individual "Each Person™ limits apply because the Lawrence parents’
claims are essentially claims for loss of consortium. This argument is unpersuasive.

Other courts have rejected arguments equating emotional distress and loss of consortium.19 We
agree with those courts. Unlike claims for loss of consortium, claims for emotional distress concern
injuries that the claimants have suffered directly, rather than derivative injuries that resulted from an
injury to another.20

Even if we considered the Lawrence parents’ claims to be akin to claims for loss of consortium, State
Farm would not necessarily prevail on the separate policy limits issue. As noted above, the dispositive
questions in interpreting this aspect of the Lawrences’ policies are whether the Lawrence parents
suffered "bodily injury,” and whether such "bodily injury" was suffered "in the same accident™ that
injured their son.21 State Farm has waived its arguments pertaining to these questions. 22

Because State Farm has waived the arguments that, if successful, would show that the Lawrence
parents do not qualify for separate policy limits under the terms of the UM/UIM provisions in their
policies, we affirm the superior court’s ruling that the Lawrence parents' claims of NIED qualify for
policy limits separate from those that their son received for his bodily injuries.23

B. The Lawrences' State Farm Policies Cover Them for Punitive Damages that They Are Legally
Entitled to Collect from an Underinsured Motorist.

The superior court ruled that the UM/UIM provisions in the Lawrences' policies cover them for punitive
damages that they would be legally entitled to collect from an underinsured motorist. We agree.

1 Because the Lawrences’ liability policies provide coverage for punitive damages for which the
Lawrences themselves may be liable, the Lawrences' UM/UIM provisions provide coverage for
punitive damages incurred by an underinsured tortfeasor.

a. In Alaska, automobile insurance companies must provide UM/UIM coverage that mirrors an
insured's liability coverage.

In State Farm Mutual Automobile Insurance Co. v. Harrington,24 we considered AS 21.89.020(c),
which describes the UM/UIM coverage thai insurance companies offering automobile liability
insurance must offer to insureds.25 We stated that “the evident purpose of section 020(c)(1) is to
provide for the insured, as an injured claimant, the same benefit level as that provided by the insured
to those asserting claims against the insured."26 Therefore, automobile insurance companies must
offer insureds UM/UIM coverage that mirrors the insureds’ liability coverage.27 If State Farm has
failed to provide such coverage, its UM/UIM provisions will be reformed to conform with the statutory
requirements.28 Therefore, if the Lawrences’ liability policies cover them for punitive damages for
which they may be liable, the UM/UIM provisions in their policies must also cover them for the punitive
damages that they are legally entitled to collect from an underinsured tortfeasor.29

b. The Lawrences' liability policy covers them for punitive damages for which they may be liable.

The Lawrences' liability policies do not specifically exclude coverage for punitive damages. Rather,

©2003 Matthew Bender & Company, Irc., a member of the LexisNexis Group. All rigtts reserved. Use of this product is subject to
the restrictions and terms and conditions of the Matthew Bender Master Agreement.



by the policy. We have stated that the purpose of punitiv* damages is to punish and deter;37 State
Farm argues that punitive damages should not be available here because it has engaged in no
wrongdoing, and an award of punitive damages would not punish the tortfeasor or deter others like

him This argument is unpersuasive.

Under the, awrences' liability coverage, there is no question that State Farm would be liable for
punitive damages awarded against the Lawrences.38 But coverage for the Lawrences’ liability for
punitive damages is no different analytically from coverage for an uninsured motorist's intentional or
reckless torts. Thus, State Farm’'s argument proves too much. Its suggestion that the Lawrences'
liability policies should also not provide coverage for punitive damages is clearly wrong.

The question here ultimately turns not on policy but on what the parties contracted for. The Lawrences
essentially bought liability coverage for underinsured motorists who injured them. The terms of that
coverage included protection for punitive damages awards from an underinsured motorist. Since that
is the coverage they contracted for, there is no reason that they should not obtain it

In sum, the Lawrences’ UM/UIM provisions provide coverage for punitive damages because the
Lawrences’ liability policies provide such coverage, because the Lawrences’ policies suggest that they
include coverage for the punitive damages of an underinsured tortfeasor, and because public policy

does not forbid this result.39
V. CONCLUSION

State Farm has waived its arguments thai the Lawrence parents do not qualify for separate policy
limits because the Lawrence parents did not suffer "bodily injury" and because the Lawrences do not
meet their policies’ requirement of having been "in the same accident" as their son. Accordingly, we
AFFIRM the superior court’s ruling that the Lawrence parents’ NIED claims qualify for policy limits
separate from those received by their son. Because the Lawrences’ libility policies cover them for
their own punitive damages, because the policies suggest that they cover the punitive damages of an
underinsured tortfeasor, and because public policy does not forbid this result, we also AFFIRM the
superior court’s ruling that the Lawrences' UM/UIM provisions provide coverage for the punitive

damages of an underinsured tortfeasor.40

Footnotes

Footnotes
1  After this appeal is decided, remaining factual disputes will be referred to arbitration.

2  See Alaska Hous. Fin. Corp. v. Salvucci, 950 P.2d 1116,1119 (Alaska 1997).

3 See Progressive Ins. Co. v. Simmons, 953 P.2d 510, 512 (Alaska 1998) (citing Deal v. Kearney,
851 P.2d 1353,1356 n4 (Alaska 1993)).

4 |d. (intermal quotation marks omitted) (quoting Guin v. Ha, 591 P.2d 1281,1284 n.6 (Alaska
1979)).

632 So. 2d 736 (La. 1994).

See id. at 739 (quoting the policy language).
See id. at 738.

See id.

Id.

10 Seeid. at 745.
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29 This conclusion is buttressed by a comparison of AS 21.89.020(c), which Harrington is based
upon, and the broader language of AS 28.20.440 . In Lavender v. State Farm Mutual Auto. Ins. Co.,
28 F.2d 1517 (11th Cir. 1987), the Eleventh Circuit distinguished between a Mississippi statute that
required coverage of accidents with uninsured motorists “for bodily damage” (similar to AS
21.89.020(c)) and an Alabama statute requiring coverage "because of bodily damage"” (similar to AS
28.20.440). The court said that the Alabama statute extended uninsured motorist coverage over
punitive damages, but that the Mississippi statute did not. 1d. at 1518. Without expressly adopting the
analysis in Lavender, we recognize that no such distinction is necessary in this case because our
statutes contain both the “for bodily damage™ (AS 21.89.020(c)) and "because of bodily damage” (
AS 28.20.440(a)(3)) formulations with regard to uninsured motorists. And where two insurance
statutes partially overlap, the statute requiring broader coverage governs. See Progressive Ins. Co. V.
Simmons, 953 P.2d 510, 522 (Alaska 1998).

30 See AS 09.17.020(b).
31 684 P.2d 861 (Alaska 1984).
32 Id. at 862 (quoting the policy language).

33 Seeid. at 862-63.

34 See Grace v. Insurance Co. of N. Am., 944 P.2d 460, 467 n.15 (Alaska 1997) (citing U.S. Fire
Ins. Co. v. Colver, 600 P.2d 1, 3 (Alaska 1979)).

35 This section provides that if State Farm and the insured cannot agree on an amount due, the

claim shall be decided by arbitration upon written request of one of the parties. It goes on to state that
"the arbitrators shall not award punitive damages or other noncompensatory damages.”

36 See Jones v. Horace Mann Ins. Co., 937 P.2d 1360,1362 n.3 (Alaska 1997).
37 See Providence Wash. Ins. Co. v. City of Valdez, 684 P.2d 861, 863 (Alaska 1984).

38 See supra Part IVB.1.b.

39 State Farm advances other policy arguments against allowing an award of punitive damages in
this case. For example, itargues that punitive damages should not be allowed here because this
would lead fo higher insurance prices for people like the Lawrences, and that allowing punitive
damar .0 nere is akin to allowing them against the estate of a deceased tortfeasor. We reject these
arguments.

40 Because we affirm both of the superior court's rulings in favor of the Lawrences, we also affirm
the superior court’s award of attorneys' fees and costs to the Lawrences.
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WILLIAM SCOTT HOLDERNESS, Appellant, v. STATE FARM FIRE AND CASUALTY COMPANY and
STATE FARM MUTUAL AUTOMOBILE INSURANCE COMPANY, Appellees.
24 P.3d 1235; 2001 Alas. LEXIS 77
Supreme Court No. S-8939, No. 5425
June 22, 2001, Decided
SUPREME COURT OF ALASKA
Before: Matthews, Chief Justice, Eastaugh, Fabe, Bryner, and Carpeneti, Justices.

We AFFIRMED in part and REVERSED in part the superior
court's order granting partial judgment, and REMANDED for further proceedings consistent

with this decision.

Disposition

Counsel David Karl Gross, Law Offices of Murphy L Clark, Anchorage, for

Appellant.
James M. Powell, Kimberlee A. Colbo, and Ronald H. Bussey,
Hughes Thorsness Powell Huddleston & Bauman, LLC, Anchorage, for Appellees.
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Editorial Information: Prior History
Appeal from the Superior Court of the State of Alaska, Third Judicial District, Anchorage, Karen L. Hunt,
Judge. Superior Court No. 3AN-94-9277 ClI.

Opinion by: BRYNER

BRYNER, Justice.

l. INTRODUCTION
Dr. William Holderness'’s car was struck from behind while he was driving from home to the hospital to
perform surgery. He was severely injured and ultimately sued his insurers (collectively State Farm).
This appeal, from an order partially dismissing Holderness’s suit, raises two central questions. The
first is whether Holderness's personal umbrella liability policy qualifies as automobile liability insurance
under Alaska's insurance code. If so, our precedent requires that the policy’s underinsured motorist
coverage include prejudgment interest and attorney’s fees. We conclude that the umbrella policy is
automobile liability insurance. The second question is whether the accident was covered by the
general liability policy of Alaska Podiatry Associates, a medical corporation of which Holderness was
an executive officer. We conclude that the accident was not covered by the general liahility policy
because Holdemess’s duties as an executive officer of Alaska Podiatry Associates did not include

commuting to work.
Il. FACTS AND PROCEEDINGS

While Holderness was driving to Anchorage to perform surgery on January 1994, another motorist
hit his car from behind, causing him serious and permanent injurit s. The driver who hit Holderness

was underinsured.

©2003 Matthew Bender & Company, Inc., a member of the LexisNexis Group. All rights reserved. Use of this product is subject to
the restrictions and terms and conditions of the Matthew Bender Master Agreement.



State Farm paid Holderness the $ 2,000,000 facial limit of his personal liability umbrella policy, but
refused to pay him prejudgment interest and Civil Rule 82 attorney’s fees in excess of that amount.
Holderness argued below that his umbrella policy qualified as automobile insurance under AS
21.89.020 and triggered reformation of the policy to include prejudgment interest and attorney’s fees
under Harrington. The superior court disagreed, ruling that umbrella policies are not automobile
insurance under AS 21.89.020 and, accordingly, that Harrington does not apply.

Alaska Statute 21.89.020(c) requires insurers to offer underinsured motorist coverage in amounts
equal to the limits purchased for liability coverage. The statute provides, in relevant part:

An insurance company offering automobile liability insurance in this state for bodily injury or death
shall initially and at each renewal, offer coverage prescribed in AS 28.20.440 and 28.20.445 or AS
28.22 for the protection of the persons insured under the policy who are legally entitled to recover
damages for bodily injury or death from owners or operators of uninsured or underinsured motor
vehicles.... Coverage required to be offered under this section must include the following options:

(D policy limits equal to the limits voluntarily purchased to cover the liability of the person insured for
bodily injury or death[.][7 ]

Our cases have interpreted this provision to mean that if an automobile liability policy fails to include
equal liability and underinsured motorist coverage, the policy must be reformed to make the
underinsured motorist coverage “equal to the limits voluntarily purchased" for liability.8 In Harrington,
we specifically considered whether a policy reformed to provide such underinsured motorist coverage
must also include attorney’s fees and prejudgment interest in addition to the policy’s facial limits, as
would be required in a case involving liability coverage.9 We held that underinsured motorist coverage
must include those additional amounts.10 Noting that we had interpreted "policy limits" similarly in
other contexts, we found this interpretation consistent with the underlying goal of AS 21.89.020(c): "to
provide for the insured ... the same benefit level as that provided by the insured to those asserting
claims against the insured."! 1

Here, we must decide whether Harrington applies to Holderness's umbrella policy. We based our
decision in Harrington on AS 21.89.020(c), which, by its own terms, only applies to "automobile
liability insurance." While subsection (c) of AS 21.89.020 does not define "automobile liability
insurance,” subsection (a) of the same provision sets forth a core definition, describing an automobile
lidality/ policy as one “that insures an owner or operator of a motor vehicle against loss resulting from
liability for bodily injury or death, or for property injury or destruction, or both."12 Accordingly, we apply
this definition in determining whether subsection (c)’'s requirement of equal liability and underinsured
motorist coverage applies to Holderness’s umbrella policy.

Holderness's umbrella policy expressly covers losses arising from his liability for personal injury or
property damage in excess of the limits covered by his underlying State Farm policies:

If you are legally obligated to pay damages for a loss, we will pay your net loss minus the retained
limit. Our payment will not exceed the amount shown on the Declarations as Policy Limits -

Coverage L - Personal Liability.[13 ]

The umbrella policy defines a "loss" as "an accident that results in personal injury or property
damage during the policy period.” "Net loss" is the total of the damages the insured must pay for
the loss and the reasonable expenses incurred in settling or trying the case. The "retained iimt" is
the amount the insured or the underlying insurance must pay before the umbrella policy begins to
pay. The policy additionally covers "expenses we incur and costs taxed against you in suits we
defend,” including attorney’s fees,14 as well as "prejudgment interest awarded against you on that

part of the judgment we pay under Coverage L"
Although the umbrella policy might have been phrased to exclude coverage for liability stemming from
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from prescribing general compliance with applicable provisions of the AMAIA, AS 21.89.020(c)(1)
commands that underinsured motorist coverage offered under section .020 "include. .. policy limits
equal to the limits voluntarily purchased to cover. .. liability." And as we have already indicated, AS
21.89.020(a) describes automobile liability broadly enough to include umbrella policies like the State
Farm policy at issue here. Accordingly, the AMAIA's internal exemption for U ibrella policies fails to
reach these externally imposed coverage requirements of the insurance code.

We find further support for this conclusion when we consider how the insurance code and the AMAIA
interact with a third statutory regime, the MVSRA. We described this interaction in Progressive
Insurance Co. v. Simmons.23 We noted in Simmons that the "AMAIA's coverage limits generally
parallel those of the MVSRA;" while these two acts "coexist as components of the Alaska Uniform
Veh'cle Code," they "are not coextensive."24 Thus, we observed, the AMAIA "supplements, but does
not supplant, the MVSRA."25 Concerning the insurance code, we separately noted that the original
version of AS 21.89.020 "required that all policies issued in the state meet the content requirements
imposed by the MVSRA™ and "expressly referred to subsection 28.20.440(b)(3) of the MVSRA, which
required uninsured motor vehicle coverage. "26 We thus recognized that, "although the MVSRA has
never been a mandatory insurance law, as of 1968 the act’s policy content requirements became

mandatory for all policies written in the state."27

We further observed in Simmons that, upon enactment of the AMAIA in 1989, AS 21.89.020's
language incorporating the content requirements of the MVSRA was amended to include a reference
to the AMAIA 28 Given that AS 21.89.020(c) now incorporates the content requirements of both the
MVSRA and the AMAIA, which are generally parallel but not coextensive, we went on to ask, "How
should this language be interpreted where the contents of policies required under the mandatory act
differ from the content requirements of the MVSRA? "29 Answering this question, we interpreted AS
21.89.020(c) to demand primary compliance with the MVSRA unless the AMAIA imposes broader

requirements:
In our view, this language means that all policies in the state must continue to conform to the content

requirements of the MVSRA, and that if the content requirements of the mandatoiy act are broader
than those of the MVSRA, those requirements must also be complied with as to persons covered by

the mandatory act.[30 ]

In the present case, the content requirements of the MVSRA and the AMAIA stand in conflict: the
MVSRA contains no equivalent to the categorical exclusion of umbrella policies set out in the AMAIA's
28.22.121 (b).31 In this respect, the MVSRA provides for broader coverage than the AMAIA. Thus,
under Simmons, even assuming that AS 21.89.020(c) did not independently mandate equal liability
and underinsured motorist coverage, the subsection’s incorporation of the MVSRA's comparable
content requirements32 would prevail over its incorporation of the AMAIA's umbrella policy exclusion.

For these reasons, we hold that the superior court erred in concluding that AS 28.22.121 (b) excludes
Holderness's umbrella policy from being treated as an automobile liability policy under AS
21.89.020(a) and from being reformed, under Harrington, to provide equal liability and underinsured
motorist coverage, as prescribed by AS 21.89.020(c).

C. Coverage Under the Alaska Podiatry Associates Business Liability Policy

At the time of the accident, Holderness was insured under a business liability policy held by Alaska
Podiatry Associates for those acts he undertook "with respect to [his] duties as [an executive]
officerQ." The liability section of the policy covers "those sums that the insured becomes legally
obligated to pay as damages because of bodily injury, property damage, personal injury or advertising
injury to which this insurance applies." Although the "Business Liability Exclusions” section of the
policy specifically excludes coverage for injuries arising out of an insured’s use of an automobile, the
same section states an exception to this exclusion that results in coverage for liability arising from use

of a non-company-owned auto:
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In Martin v. United States Fidelity & Guaranty Co.,33 the Supreme Court of Missouri, holding that a
policy’s use of the term "duties as your officers” was ambiguous, resolved the ambiguity by concluding
that the term could include a non-managerial duty, such as fitting a pipe flange, if that duty was one of
the executive officer’s actual responsibilities.34 By contrast, in Creel v. Louisiana Pest Control
Insurance, Inc.,35 the Court of Appeal of Louisiana construed similar policy language narrowly, to
include only managerial duties; but the court based its decision on the trial testimony of Ray’s Pest
Control's president, who specifically described his responsibilities as president to be limited to
"attending and participating in corporate meetings, the hiring and firing of personnel, handling financial
dealings, and making corporate decisions."36 Noting that Ray’s president had been on his way to
spray a house for pests when the accident occurred, the court concluded that he was not an insured

at the time of the accident.37

Read together, Martin and Creel suggest that, absent a narrower definition of "duties of office," when a
policy extends coverage to executive officers acting "with respect to their duties as ... officers,” the
coverage should be construed to include all work-related activities performed by executive officers -
whether menial or managerial -- unless case-specific evidence establishes that an officer actually

undertook to perform a narrower range of duties in that capacity.

Here, no record evidence suggests that Holderness’s role as an executive officer of Alaska Podiatry
Associates was actually limited to managerial or purely "executive” functions. Accordingly, we reject
State Farm's contention that Holderness was necessarily acting outside the scope of his duties as an
executive officer at the time of the accident merely because he was not performing managerial

functions.

But this conclusion does not resolve the issue specifically presented here. The superior court’s ruling
did not focus on whether Holderness was performing uniquely "executive” functions at the time of the
accident; instead, the ruling more broadly concluded that driving to work falls outside the scope of any
kind of work-related activity: "Holderness has raised no factual issue that he was involved in anything
other than a completely ordinary commute to work" As the court’s ruling recognizes, Alaska follows
the general rule that going to work and coming home fall outside the scope of employment.38
Although the "going-and-coming™ rule allows for exceptions on certain occasions -- as when special
errands call a worker away from work39 or force the worker to take an unusually dangerous route to
work40 - the record presents no evidence suggesting that Holderness was responding to any unique
or special demands when he left home for the hospital on the day of 'he accident.41 Nor does the
record contain any case-specific evidence indicating that Alaska Podiatry Associates actually
considered commuting to work to be an integral aspect of Holderness's duties as an executive officer.
Absent such evidence, we conclude, the superior court properly ruled that Holderness "was not
performing his duties as an executive officer and was not covered by the [Alaska Podiatry Associates]

pOIiCy,"
D. Dismissal of Contract Claims

This appeal is before us on a Civil Rule 54(b) partial judgment dismissing all of Holderness's “contract
claims" with prejudice. Holderness argues that this judgment was too broad because it could be
interpreted to block a contractual claim that he has asserted separately - his still pending claim that
State Farm violated AS 21.89.020(e) by failing to obtain his written waiver of underinsured motorist

coverage.
But the superior court’s partial summary judgment dismissed Holderness’s contract claims
"inaccordance with" its order regarding the "Policy Limits Issues.” The policy limits order did not
consider or purport to decide the validity of Holderness'’s contract claim for violations of AS
21.89.020(e)'s waiver provision. We thus interpret the superior court’s subsequent entry cf partial
summary judgment to be similarly limited, and we conclude that the judgment does not bar
Holderness from pursuing his separate claim for violation of AS 21.89.020(e).
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9 See Harrington, 918 P.2d at 1025-26.

10 Seeid.
11 1d. at 1026.

12 AS 21.89.020(a) provides:

An automobile liability policy that insures an owner or operator of a motor vehicle against loss resulting

fromliability for bodily injury or death, or for property injury or destruction, or both, that is sold in the
state, must contain limits in at least the amount prescribed for a motor vehicle liability policy in AS

28.20.440 or AS 28.22.101 .

13 The emphases in the quoted passage appear in the original policy, which emphasizes words to
indicate that they are specifically defined in the poiicy. Inthe remaining references, this emphasis is

omitted, except where necessary for clarit/.
14 Cf. Kenai Peninsula Borough v. Port Graham Corp., 871 P.2d 11351141 (Alaska 1994); Schuitz
v. Travelers Indem. Co., 754 P.2d 265, 267 (Aiaska 1988).

15 AS 21.89.020(a).
16 AS 2822.

17 AS 28.20.

18 AS 21.89.020(c).

19 AS 2822.121(b) .The full text of AS 28.22.121 reads:

Excess of additional coverage, () A policy that grants the coverage required for a motor vehicle
liability policy may also grant lanful coverage in excess of or in addition to the coverage specified for a
policy and the excess or additional coverage is not subject to the provisions of this chapter. With

respect to a policy that grants excess or additional coverage, the term "motor vehicle liability policy™

applies only to that part of the coverage that is required by this chapter.

(b) A policy is excluded from the application of this chapter if the automobile or motor vehicle liability
coverage is provided only on an excess or umbrella basis.

20 See AS 2822101 .

21 Forinstance, AS 28.22.101 (d) requires that motor vehicle liability policies governed by the AMAIA
"must provide coverage in the United States or Canada.” Under the exclusion for umbrella policies in
AS 28.22.121(b), an insured might buy umbrella coverage for a more restricted geographical area.

22 AS 2822121(b) (emphasis added).
23 953 P.2d 510, 520-22 (Alaska 1998).
24 1d. at 520-21.

25 1d. at 521
26 Id. at 520.
27

28 See id. at 522. Specifically, we stated:
Finally, prior to the mandatory insurance act of 1989, AS 21.89.020(c) read as follows:
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