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M E M O R A N D U MTo: Senator Ralph Seekins, ChairSenate Judiciary CommitteeFrom: Representative Lesil M cGuire,House Judiciary CommitteeDate: March 30, 2004Re: Request for Hearing, C S H B  2S5 (JUD ), “ Electronic Transactions &  Signatures”
I respectfully request that C S H B  285 (JUD): Electronic Transactions &  Signatures, be scheduled for a hearing in the Senate Judiciary Committee at your earliest convenience. 1 have included the following in the bill packet for your information:1. Sponsor Statement2. C S H B  2S5 (JUD), Version DThe only change from tne original version o f the bill is the addition of A S  45.02 in Section 1 (the scope section). A S  45.02 is the U C C  chapter on Sales and its omission was a drafting oversight. U E T A  provides that U C C  sales and lease transactions may be accomplished via electronic transactions.3. Zero Fiscal Notes4. Bill History5. W hy States Should Adopt U E T A6. A  Few Facts about U E T A7. Summary o f U E T A8. Letters o f Support9. Additional Background InformationIf you have any questions please feel free to contact me personally, or my staff, Vanessa Tondini, at 4990.
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Sponsor Statement 

C S H B  285 (JUD)

“A n  Act adopting the U n i f o r m  Electronic Transactions Act; repealing certain 

statutes relating to electronic records a n d  electronic signatures; a m e n d i n g  Rule 402, 

Alaska Rules of Evidence; a n d  providing for a n  effective date.”With the advent of electronic means o f communication and information transfer, business models and methods for doing business have evolved to take advantage o f the speed, efficiencies, and cost benefits o f electronic technologies. These developments have occurred in the face o f existing legal barriers to the legal efficacy o f records and documents that exist solely in electronic media. Whether the legal requirement that information or an agreement or contract must be contained or set forth in a pen and paper writing derives from a statute o f frauds affecting the enforceability o f an agreement, or from a record retention statute that calls for keeping the paper record o f a transaction, such legal requirements raise real barriers to the effective use o f electronic media.One striking example of electronic barriers involves so-called check retention statutes in every State. A  study conducted by the Federal Reserve Bank o f Boston identified more than 2500 different state laws that require the retention o f canceled checks by the issuers o f those checks. These requirements not only impose burdens on the issuers, but also effectively restrain the ability of banks handling the checks to automate the process. Although check truncation is validated under the Uniform Commercial Code, if  the bank’s customer must store the canceled paper check, the bank will not be able to deal with the item through electronic transmission of the information. By establishing the equivalence o f an electronic record of the information, the Uniform Electronic Transactions Act (UETA) removes these barriers without affecting the underlying legal rules and requirements.It is important to understand that the purpose of the U E T A  is to remove barriers to electronic commerce by validating and effectuating electronic records and signatures. It is N O T  a general contracting statute - the substantive rules o f contracts remain unaffected by U E T A . Nor is ii a digital signature statute. To the extent that a Stale has a Digital Signature Law , the U E T A  is designed to support and compliment that statute.Finally, recognition that the paradigm for the Act involves two willing parties conducting a transaction electronically, makes it necessary to expressly provide that some form o f acquiescence or intent on the part o f a person to conduct transactions electronically is



necessary before the Act can be invoked. Accordingly, U E T A  only applies between parties that have agreed to conduct transactions electronically. In this context, the construction o f the term agreement must be broad in order to assure that the Act applies whenever the circumstances show the parties intention to transact electronically, regardless of whether the intent rises to the level o f a formal agreement.
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T H E  U N I F O R M  E L E C T R O N I C  T R A N S A C T I O N S  A C TThe Uniform Electronic Transactions A ct (UETA) allows the use o f  electronic records and electronic signatures in any transaction, except transactions subject to the Uniform Commercial Code. The fundamental purpose o f  rhis act is to remove perceived barriers to electronic commerce.The U E T A  is a procedural statute. It does not mandate either electronic signatures or records, but provides a means to effectuate transactions when they are used. The primary objective is to establish the legal equivalence o f  electronic records and signatures with paper writings and manually-signed signatures.There are many reasons why every state should adopt the Uniform Electronic Transactions Act.• U E T A  defines and validates electronic signatures. An electronic signature is defined as "an electronic sound, symbol, or process attached to or logically associated with an electronic record and executed or adopted by a person with the intent to sign the electronic record."• U E T A  removes writing and signature requirements which create barriers to electronic transactions.• U E T A  insures that contracts and transactions are not denied enforcement because electronic media are used.• U E T A  insures that courts accept electronic records into evidence.• U E T A  protects against errors by providing appropriate standards for the use o f  technology to assure party identification.• U E T A  avoids having the selection o f medium (paper vs. electronic) govern the outcome o f any disputes or disagreements, and it assures that parties have the freedom to select the media for their transactions by agreement.• U E T A  authorizes state governmental entities to create, communicate, receive and store records electronically, and encourages state governmental entities to move to electronic media.
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U N I F O R M  E L E C T R O N I C  T R A N S A C T I O N S  A C T  

- A Summary -

T h e  U n i f o r m  L a w  C o m m i s s i o n e r s  p r o m u l g a t e d  t h e  U n i f o r m  E l e c t r o n i c  T r a n s a c t i o n s  A c t  
( U E T A )  i n  1 9 9 9 .  I t  i s  t h e  f i r s t  c o m p r e h e n s i v e  e f f o r t  t o  p r e p a r e  s t a t e  l a w  f o r  t h e  e l e c t r o n i c  
c o m m e r c e  e r a .  M a n y  s t a t e s  h a v e  a l r e a d y  a d o p t e d  l e g i s l a t i o n  p e r t a i n i n g  t o  s u c h  m a t t e r s  a s  d i g i t a l  
s i g n a t u r e s ,  b u t  U E T A  r e p r e s e n t s  t h e  f i r s t  n a t i o n a l  e f f o r t  a t  p r o v i d i n g  s o m e  u n i f o r m  r u l e s  t o  
g o v e r n  t r a n s a c t i o n s  i n  e l e c t r o n i c  c o m m e r c e  t h a t  s h o u l d  s e r v e  i n  e v e r y  s t a t e .  A l t h o u g h  r e l a t e d  t o  
t h e  U n i f o r m  C o m m e r c i a l  C o d e ,  t h e  r u l e s  o f  U E T A  a r e  p r i m a r i l y  f o r  " e l e c t r o n i c  r e c o r d s  a n d  
e l e c t r o n i c  s i g n a t u r e s  r e l a t i n g  t o  a  t r a n s a c t i o n "  t h a t  i s  n o t  s u b j e c t  t o  a n y  a r t i c l e  o f  t h e  U n i f o r m  
C o m m e r c i a l  C o d e ,  e x c e p t  f o r  A r t i c l e s  2  a n d  2 A .  A  “ t r a n s a c t i o n ”  m e a n s  a n  a c t i o n  o r  s e t  o f  
a c t i o n s  o c c u r r i n g  b e t w e e n  t w o  o r  m o r e  p e r s o n s  r e l a t i n g  t o  t h e  c o n d u c t  o f  b u s i n e s s ,  c o m m e r c i a l ,  
o r  g o v e r n m e n t a l  a f f a i r s .  M u c h  i s  e x c l u d e d  i n  t h i s  d e f i n i t i o n ,  i n c l u d i n g  r e q u i r e d  n o t i c e s ,  
d i s c l o s u r e s  o r  c o m m u n i c a t i o n s  b y  c o u r t s  a n d  g o v e r n m e n t a l  a g e n c i e s .

U E T A  a p p l i e s  o n l y  t o  t r a n s a c t i o n s  i n  w h i c h  e a c h  p a r t y  h a s  a g r e e d  b y  s o m e  m e a n s  t o  
c o n d u c t  t h e m  b y  e l e c t r o n i c a l l y .  A g r e e m e n t  i s  e s s e n t i a l .  N o b o d y  i s  f o r c e d  t o  c o n d u c t  t o  
e l e c t r o n i c  t r a n s a c t i o n s .  P a r t i e s  t o  e l e c t r o n i c  t r a n s a c t i o n s  c o m e  u n d e r  U E T A ,  b u t  t h e y  m a y  a l s o  
o p t  o u t .  T h e y  m a y  v a r y ,  w a i v e  o r  d i s c l a i m  m o s t  o f  t h e  p r o v i s i o n s  o f  U E T A  b y  a g r e e m e n t ,  e v e n  
i f  i t  i s  a g r e e d  t h a t  b u s i n e s s  w i l l  b e  t r a n s a c t e d  b y  e l e c t r o n i c  m e a n s .  ' D i e  r a l e s  i n  U E T A  a r e  a l m o s t  
a l l  d e f a u l t  r u l e s  t h a t  a p p l y  o n l y  i n  C h e  e v e n t  t h e  t e r m s  o f  a n  a g r e e m e n t  d o  n o t  g o v e r n .

E l e c t r o n i c  c o m m e r c e  m e a n s ,  o f  c o u r s e ,  p e r s o n s  d o i n g  b u s i n e s s  w i t h  o t h e r  p e r s o n s  w i t h  
c o m p u t e r s  a n d  t e l e p h o n e  o r  t e l e v i s i o n  c a b l e  l i n e s .  T h e  I n t e r n e t  i s  t h e  g r e a t  m a r k e t p l a c e  f o r  t h e s e  
k i n d s  o f  t r a n s a c t i o n s ;  a  m a r k e t p l a c e  d e v e l o p i n g  a l m o s t  d a i l y  i n  1 9 9 9  ( a n d  p r e s u m a b l y  i n t o  t h e  
f o r e s e e a b l e  f u t u r e ) .  T h e  o u t l i n e s  a n d  b o u n d a r i e s  f o r  t h i s  m a r k e t p l a c e  a / e  s t i l l  u n k n o w n  a n d  

d e v e l o p m e n t s  a r e  n o t  p r e d i c t a b l e .  I t  i s  n o t  p o s s i b l e  t o  p r e d i c t  w i t h  a n y  c e r t a i n t y  h o w  n e w  l a w  
s h o u l d  d e v e l o p  t o  s e r v e  t h a t  m a r k e t p l a c e  o r  a n y  o t h e r  e l e c t r o n i c  m a r k e t p l a c e  t h a t  m i g h t  d e v e l o p  
i n  t h e  f u t u r e .

H o w e v e r ,  a  f e w  t h i n g s  a r c  k n o w n  a b o u t  t h e  e x i s t i n g  e l e c t r o n i c  m a r k e t p l a c e  a n d  t h e r e  a r e  
s o m e  a s s u m p t i o n s  a b o u t  t h e  l a w  t h a t  g o v e r n s  t r a n s a c t i o n s  w i t h i n  i t  t h a t  c a n  b e  m a d e  w i t h  
r e a s o n a b l e  c e r t a i n t y  i n  1 9 9 9 ,  a n d  t h a t  w i l l  c o n t i n u e  t o  b e  r e a s o n a b l y  c e r t a i n  i n t o  d i e  f u t u r e .



E l e c t r o n i c  t r a n s a c t i o n s  a r e  c o n d u c t e d  b y  c o m m u n i c a t i n g  d i g i t i z e d  i n f o r m a t i o n  f r o m  o n e  p e r s o n  
t o  a n o t h e r .  T h a t  d i g i t i z e d  i n f o r m a t i o n  c a n  b e  c o m m u n i c a t e d  a n d  s t o r e d  w i t h o u t  t h e  u s e  o f  p a p e r ,  
m i d  t h e  b a s i c  l a n g u a g e  o f  e l e c t r o n i c  t r a n s a c t i o n s  i s  f u l l y  a n d  i n h e r e n t l y  p a p e r l e s s .  I n  f a c t ,  r e l y i n g  
o n  p a p e r  f o r  t h e  r n e m o r i a l i z a t i o n  o f  t r a n s a c t i o n s  a n d  u p o n  m a n u a l  s i g n a t u r e s  f o r  v e r i f y i n g  t h e m  
a r e  m o s t  l i k e l y  t o  i m p e d e  e l e c t r o n i c  t r a n s a c t i o n s ,  a d d i n g  t o  L h e i x  c o s t s .  . A n d  t h e r e  i s  n o  b e n e f i t  t o  
a n y  p a r t y  t o  a n  e l e c t r o n i c  t r a n s a c t i o n ,  w i t h  v e r y  f e w  e x c e p t i o n s ,  i n  r e q u i r i n g  t h a t  t h e y  b e  
m e m o r i a l i z e d  o n  p a p e r  w i t h  s i g n a t u r e s  t h a t  a r e  m a n u a l .  T h e  n e e d  t o  e x p a n d  r e q u i r e m e n t s  i n  t h e  
l a w  f o r  w r i t i n g s  a n d  m a n u a l  s i g n a t u r e s  s o  t h a t  e l e c t r o n i c  r e c o r d s  a n d  e l e c t r o n i c  s i g n a t u r e s  w i l l  
s a t i s f y  t h o s e  r e q u i r e m e n t s ,  i s  d i e  o n e  t h i n g  t h a t  i s  r e a s o n a b l y  c e r t a i n  w i t h  r e s p e c t  t o  e l e c t r o n i c  
t r a n s a c t i o n s .

U E T A  d o e s  n o t  a t t e m p t  t o  c r e a t e  a  w h o l e  n e w  s y s t e m  o f  l e g a l  r u l e s  f o r  t h e  e l e c t r o n i c  
m a r k e t p l a c e .  T h e  o b j e c t i v e  o f  U E T A  i s  t o  m a k e  s u r e  d i a t  t r a n s a c t i o n s  i n  t h e  e l e c t r o n i c  
m a r k e t p l a c e  a r e  a s  e n f o r c e a b l e  a s  t r a n s a c t i o n s  m e m o r i a l i z e d  o n  p a p e r  a n d  w i t h  m a n u a l  
s i g n a t u r e s ,  b u t  w i t h o u t  c h a n g i n g  a n y  o f  t h e  s u b s t a n t i v e  r u l e s  o f  l a w  t h a t  a p p l y .  T h i s  i s  a  v e r y  
l i m i t e d  o b j e c t i v e — t h a t  a n  e l e c t r o n i c  r e c o r d  o f  a  t r a n s a c t i o n  i s  t h e  e q u i v a l e n t  o f  a  p a p e r  r e c o r d ,  
a n d  t h a t  a n  e l e c t r o n i c  s i g n a t u r e  w i l l  b e  g i v e n  t h e  s a m e  i e g a J  e f f e c t ,  w h a t e v e r  t h a t  m i g h t  b e ,  a s  a  
m a n u a l  s i g n a t u r e .  T h e  b a s i c  r u l e s  i n  U E T A  s e r v e  t h i s  s i n g l e  p u r p o s e .

T h e  b a s i c  r u i e s  a r e  i n  S e c t i o n  7  o f  U E T A .  T h e  m o s t  f u n d a m e n t a l  r u l e  i n  S e c t i o n  7  
p r o v i d e s  t h a t  a  “ r e c o r d  o r  s i g n a t u r e  m a y  n o t  b e  d e n i e d  l e g a l  e f f e c t  o r  e n f o r c e a b i l i t y  s o l e l y  
b e c a u s e  i t  i s  i n  e l e c t r o n i c  f o r m . "  T h e  s e c o n d  m o s t  f u n d a m e n t a l  r u l e  s a y s  t h a t  " a  c o n t r a c t  m a y  
n o t  b e  d e n i e d  l e g a l  e f f e c t  o r  e n f o r c e a b i l i t y  s o l e l y  b e c a u s e  a n  e l e c t r o n i c  r e c o r d  w a s  u s e d  i n  i t s  
f o r m a t i o n . "  T h e  t h i r d  m o s t  f u n d a m e n t a l  r u l e  s t a t e s  t h a t  a n y  l a w  d i a l  r e q u i r e s  a  w r i t i n g  w i l l  b e  

s a t i s f i e d  b y  a n  e l e c t r o n i c  r e c o r d .  A n d  t h e  f o u r t h  b a s i c  r u l e  p r o v i d e s  t h a t  a n y  s i g n a t u r e  
r e q u i r e m e n t  i n  t h e  l a w  w i l l  b e  m e t  i f  t h e r e  i s  a n  e l e c t r o n i c  s i g n a t u r e .

A l m o s t  a l l  o f  t h e  o t h e r  r u l e s  i n  U E T A  s e r v e  t h e  f u n d a m e n t a l  p r i n c i p l e s  s e t  o u t  i n  S e c t i o n  
7 ,  a n d  t e n d  t o  a n s w e r  b a s i c  l e g a l  q u e s t i o n s  a b o u t  t h e  u s e  o f  e l e c t r o n i c  r e c o r d s  a n d  s i g n a t u r e s .

T h u s ,  S e c t i o n  1 5  d e t e r m i n e s  w h e n  i n f o r m a t i o n  i s  l e g a l l y  s e n t  o r  d e l i v e r e d  i n  e l e c t r o n i c  f o r m .  I t  
e s t a b l i s h e s  w h e n  e l e c t r o n i c  d e l i v e r y '  o c c u r s — w h e n  a n  e l e c t r o n i c  r e c o r d  c a p a b l e  o f  r e t e n t i o n  b y  
t h e  r e c i p i e n t  i s  l e g a l l y  s e n t  a n d  r e c e i v e d .  T h e  t r a d i t i o n a l  a n d  s t a t u t o r y  r u l e s  t h a t  g o v e r n  m a i l



d e l i v e r y  o f  t h e  p a p e r  m e m o r i a l i z i n g  a  t r a n s a c t i o n  c a n ' t  b e  a p p l i e d  t o  e l e c t r o n i c  t r a n s a c t i o n s .  
E l e c t r o n i c  r u i e s  h a v e  t o  b e  d e v i s e d . ,  a n d  U E T A  p r o v i d e s  t h e  r u l e .

A n o t h e r  r u l e  t h a t  s u p p o r t s  t h e  g e n e r a l  v a l i d i t y ' o f  e l e c t r o n i c  r e c o r d s  a n d  s i g n a t u r e s  i n  
t r a n s a c t i o n s  i s  t h e  r u l e  o n  a t t r i b u t i o n  i n  S e c t i o n  9 .  E l e c t r o n i c  t r a n s a c t i o n s  a r e  m o s t l y  f a c e l e s s  
t r a n s a c t i o n s  b e t w e e n  s t r a n g e r s .  U E T A  s t a t e s  t h a t  a  s i g n a t u r e  i s  a t t r i b u t a b l e  i o  a  p e r s o n  i f  i t  i s  a n  
a c t  o f  t h a t  p e r s o n ,  a n d  t h a t  a c t  m a y  b e  s h o w n  i n  a n y  m a n n e r .  I f  a  s e c u r i t y  p r o c e d u r e  i s  u s e d ,  i t s  
e f f i c a c y  i n  e s t a b l i s h i n g  t h e  a t t r i b u t i o n  m a y  b e  s h o w n .  I n  t h e  f a c e l e s s  e n v i r o n m e n t  o f  e l e c t r o n i c  
t r a n s a c t i o n s ,  t h e  o b v i o u s  d i f f i c u l t i e s  o f  i d e n t i f i c a t i o n  a n d  a t t r i b u t i o n  m u s t  b e  o v e r c o m e .  U E T A ,  
S e c t i o n  9  g i v e s  g u i d a n c e  i n  t h a t  e n d e a v o r .

M u c h  h a s  b e e n  m u c h  w r i t t e n  a b o u t  d i g i t a l  s i g n a t u r e s  i n  e l e c t r o n i c  c o m m e r c e .  W h a t  i s  a  
d i g i t a l  s i g n a t u r e ?  I t  i s  r e a l l y  a  m e t h o d  o f  e n c r y p t i o n  t h a t  u t i l i z e s  s p e c i f i c  t e c h n o l o g y .  I n  t h e  
f a c e l e s s  e n v i r o n m e n t  o f  t h e  e l e c t r o n i c  m a r k e t p l a c e  a n d  p a r t i c u l a r l y  t h e  I n t e r n e t ,  s u c h  
t e c h n o l o g i e s  a r e  h i g h l y  u s e f u l .

I t  i s  n o t  w h o l l y  c e r t a i n  w h a t  t h e  l e g a l  i m p a c t  o f  t h e s e  t e c h n o l o g i e s  s h o u l d  b e .  F o r  t h a t  
r e a s o n  U E T A  m a y  n o t  b e  c h a r a c t e r i z e d  a s  a  d i g i t a l  s i g n a t u r e  s t a t u t e .  I t  d o e s  f a c i l i t a t e  t h e  u s e  o f  
d i g i t a l  s i g n a t u r e s  a n d  o t h e r  s e c u r i t y  p r o c e d u r e s  i n  r u l e s  s u c h  a s  t h e  o n e  i n  S e c t i o n  9  o n  
a t t r i b u t i o n .  S e c t i o n  1 0  p r o v i d e s  s o m e  r u l e s  o n  e r r o r s  a n d  c h a n g e s  i n  m e s s a g e s .  I t  f a v o r s  t h e  
p a r t y  w h o  c o n f o r m s  t o  t h e  s e c u r i t y '  p r o c e d u r e  u s e d  i n  t h e  s p e c i f i c  t r a n s a c t i o n  a g a i n s t  t h e  p a r t y  
w h o  d o e s  n o t ,  i n  t h e  e v e n t  t h e r e  i s  a  d i s p u t e  o v e r  t h e  c o n t e n t  o f  t h e  m e s s a g e .

B u t  n o t h i n g  i n  U E T A  r e q u i r e s  t h e  u s e  o f  a  d i g i t a l  s i g n a t u r e  o r  a n y  s e c u r i t y  p r o c e d u r e .  I t  
i s  t e c h n o l o g i c a l l y  n e u t r a l .  P e r s o n s  c a r .  u s e  t h e  m o s t  u p - t o - d a t e  d i g i t a l  s i g n a t u r e  t e c h n o l o g y ,  o r  
l e s s  s o p h i s t i c a t e d  s e c u r i t y  p r o c e d u r e s  s u c h  a s  p a s s w o r d s  o r  p i n  n u m b e r s .  W h a t e v e r  p a n i c s  t o  
t r a n s a c t i o n s  u s e  f o r  a t t r i b u t i o n  o r  a s s u r i n g  m e s s a g e  i n t e g r i t y  m a y  b e  o f f e r e d  i n  e v i d e n c e  i f  t h e r e  
i s  a  d i s p u t e .

U E T A  i s  p r o c e d u r a l ,  n o t  s u b s t a n t i v e .  I t  d o e s  n o t  r e q u i r e  a n y b o d y  t o  u s e  e l e c t r o n i c  
t r a n s a c t i o n s  o r  t o  r e l y  u p o n  e l e c t r o n i c  r e c o r d s  a n d  s i g n a t u r e s .  I t  d o e s  n o t  p r o h i b i t  p a p e r  r e c o r d s  
a n d  m a n u a l  s i g n a t u r e s .  B a s i c  r a l e s  o f  l a w ,  l i k e  t h e  g e n e r a l  a n d  s t a t u t o r y  l a w  o f  c o n t r a c t s ,  
c o n t i n u e  t o  a p p l y  a s  t h e y  h a v e  a l w a y s  a p p l i e d .



T h e r e  a r e  t h r e e  p r o s h s i o n s  i n  U E T A  t h a t  n e e d  s p e c i a l  a t t e n t i o n ,  a n d  t h a t  a r e  n o t  d i r e c t l y  
i n  s u p p o r t  o f  t h e  b a s i c  r u l e s  i n  S e c t i o n  7 .  F i r s t ,  U E T A  e x c l u d e s  t r a n s a c t i o n s  s u b j e c t  t o  t h e  
U n i f o r m  C o m m e r c i a l  C o d e ,  e x c e p t  f o r  t h o s e  u n d e r  A r t i c l e s  2  a n d  2 A ,  t h e  U n i f o r m  C o m p u t e r  
I n f o r m a t i o n  T r a n s a c t i o n s  A c t ,  l a w s  g o v e r n i n g  e s t a t e s  a n d  t r u s t s ,  a n d  a n y  o t h e r  s p e c i f i c  l a w s  t h a t  
a  s t a t e  w a n e  i o  e x e m p t  f r o m  t h e  r u l e s  a p p l i e d  i n  U E T A .  S o m e  w r i t i n g  a n d  s i g n a t u r e  
r e q u i r e m e n t s  i n  s t a t e  l a w  d o  n o t  i m p a c t  t h e  e n f o r c e a b i l i t y  o f  t r a n s a c t i o n s ,  a n d  h a v e  o b j e c t i v e s  
t h a t  s h o u l d  n o t  b e  a f f e c t e d  b y  a d o p t i o n  o f  a  s t a t u t e  l i k e  U E T A .  T h e  l i m i t a t i o n  o f  U E T A  t o  
a c r e e d  e l e c t r o n i c  t r a n s a c t i o n s  w i l l  e l i m i n a t e  a n y  c o n f l i c t  w i t h  o t h e r  w r i t i n g  r e q u i r e m e n t s  f o r  t h e  
m o s t  p a r t .  H o w e v e r ,  t h e r e  i s  s o m e  r o o m  f o r  j u r i s d i c t i o n - s p e c i f i c  t a i l o r i n g  o f  U E T A  p e r m i t t e d  i n  
e a c h  s t a t e ,  t o  a s s u r e  n o  c o n f l i c t .  E x c l u s i o n s  s h o u l d  b e  c a r e f u l l y  a n d  c o n s e r v a t i v e l y  s e l e c t e d .  

. M o s t  l a w  r e l a t i n g  t o  c o n t r a c t s  a n d  t r a n s a c t i o n s  b e t w e e n  p e r s o n s  w i l l  s e r v e  d i e  p u b l i c  b e t t e r  i f  
e l e c t r o n i c  r e c o r d s  a n d  s i g n a t u r e s  a r e  r e c o g n i z e d .

S e c o n d ,  U E T A  p r o v i d e s  f o r  “ t r a n s f e r a b l e  r e c o r d s ”  i n  S e c t i o n  1 6 .  N o t e s  u n d e r  A r t i c l e  3  
a n d  d o c u m e n t s  u n d e r  A r t i c l e  7  o f  t h e  U n i f o r m  C o m m e r c i a l  C o d e  a r e  “ t r a n s f e r a b l e  r e c o r d s "  w h e n  
i n  e l e c t r o n i c  f o r m .  N o t e s  a n d  d o c u m e n t s  a r e  n e g o t i a b l e  i n s t r u m e n t s .  T h e  q u a l i t y  o f  n e g o t i a t i o n  
r e l i e s  u p o n  t h e  n o t e  o r  d o c u m e n t  a s  t h e  s i n g l e ,  u n i q u e  t o k e n  o f  t h e  o b l i g a t i o n s  a n d  r i g h t s  
e m b o d i e d  i n  d i e  n o t e  o r  d o c u m e n t .  M a i n t a i n i n g  t h a t  q u a l i t y  a s  a  u n i q u e  t o k e n  f o r  e l e c t r o n i c  
r e c o r d s  i s  t h e  s u b j e c t  o f  S e c t i o n  1 6 .  A  t r a n s f e r a b l e  r e c o r d  e x i s t s  w h e n  t h e r e  i s  a  s i n g l e  
a u t h o r i t a t i v e  c o p y  o f  t h a t  r e c o r d  e x i s t i n g  a n d  u n a l t e r a b l e  i n  t h e  ‘ ‘ c o n t r o l "  o f  a  p e r s o n .  A  p e r s o n  
i n  “ c o n t r o l ”  i s  a  “ h o l d e r "  f o r  d i e  p u r p o s e s  o f  t r a n s f e r r i n g  o r  n e g o t i a t i n g  t h a t  r e c o r d  u n d e r  t h e  
U n i f o r m  C o m m e r c i a l  C o d e .  S e c t i o n  1 6  i s  e s s e n t i a l l y  a  s u p p l e m e n t  t o  t h e  L ' l i i f o r m  C o m m e r c i a l  
C o d e ,  u n t i l  i t s  r e l e v a n t  a r t i c l e s  c a n  b e  f u l l y  a m e n d e d  o r  r e v i s e d  t o  a c c o m m o d a t e  e l e c t r o n i c  
i n s t r u m e n t s .

T h i r d ,  U E T A  c l e a r l y  v a l i d a t e s  c o n t r a c t s  f o r m e d  b y  e l e c t r o n i c  a g e n t s .  E l e c t r o n i c  a g e n t s  
a r e  c o m p u t e r  p r o g r a m s  t h a t  a r e  i m p l e m e n t e d  b y  t h e i r  p r i n c i p a l s  t o  d o  b u s i n e s s  i n  e l e c t r o n i c  f o r m .  
T h e y  o p e r a t e  a u r o m a d c a l l y ,  w i t h o u t  i m m e d i a t e  h u m a n  s u p e r v i s i o n ,  t h o u g h  t h e y  a r e  c e r t a i n l y  n o t  
a u t o n o m o u s  a g e n t s .  T h e y  a r e  a  k i n d  o f  t o o l  t h a t  p a r t i e s  u s e  t o  c o m m u n i c a t e .  S e c t i o n  1 4  
p r o v i d e s  t h a t  a  p e r s o n  m a y  f o r m  a  c o n t r a c t  b y  u s i n g  a n  e l e c t r o n i c  a g e n t .  T h a t  m e a n s  d i a t  d i e



#
p r i n c i p a l ,  w h i c h  i s  t h e  p e r s o n  o r  e n t i t y  w h i c h  p r o v i d e s  t h e  p r o g r a m  t o  d o  b u s i n e s s ,  i s  b o u n d  b y  
t h e  c o n t r a c t  t h a t  i t s  a g e n t  m a k e s .

W h e n  s o m e b o d y  b u y s  s o m e t h i n g  o n  t h e  I n t e r a c t ,  t h e r e f o r e ,  t h a t  p e r s o n  w i l l  b e  a s s u r e d  
t h a t  t h e  a g r e e m e n t  i s  v a l i d ,  e v e n  t h o u g h  t h e  t r a n s a c t i o n  i s  c o n d u c t e d  a u t o m a t i c a l l y  b y  a  c o m p u t e r  
t h a t  s o l i c i t s  o r d e r s  a n d  p a y m e n t  i n f o r m a t i o n .  D i d  a n y o n e  r e a l l y  t h i n k  t h a t  e v e r y  o r d e r  o n  t h e  
I n t e r n e t  i n v o l v e s  a  d i r e c t  c o m m u n i c a t i o n  w i t h  a  h u m a n  b e i n g ?

T h r e e  s e c t i o n s  o f  U E T A  d e a l  w i t h  e l e c t r o n i c  r e c o r d s  t h a t  s t a t e  g o v e r n m e n t a l  a g e n c i e s  
c r e a t e  a n d  r e t a i n .  S e c t i o n  1 7  a l l o w s  a  s t a t e  t o  d e s i g n a t e  o n e  a g e n c y  o r  o f f i c e r  a s  t h e  a u t h o r i t y  o n  
c r e a t i o n  a n d  r e t e n t i o n  o f  g o v e r n m e n t a l  r e c o r d s .  S e c t i o n  1 8  a l l o w s  a  s t a t e  t o  d e s i g n a t e  w h i c h  
a g e n c y  o r  o f f i c e r  r e g u l a t e s  t h e  c o m m u n i c a t i o n  o f  e l e c t r o n i c  r e c o r d s  a n d  u s e  o f  e l e c t r o n i c  
s i g n a t u r e s  b e t w e e n  a g e n c i e s  a n d  o t h e r  p e r s o n s .  S e c t i o n  1 9  a l l o w s  a  s t a t e  t o  d e s i g n a t e  a n  a g e n c y  
o r  o f f i c e r  t o  s e t  s t a n d a r d s  t h a t  p r o m o t e  c o n s i s t e n c y  a n d  i n t e r o p e r a b i l i t y  b e t w e e n  s t a t e  a g e n c i e s  
w i t h  r e s p e c t  t o  t h e  u s e  o f  e l e c t r o n i c  r e c o r d s  a n d  s i g n a t u r e s .  A l l  t h r e e  s e c t i o n s  a r e  o p t i o n a l  
s e c t i o n s ,  t h e r e  f o r  t h e  s t a t e  t h a t  n e e d s  t h e m ,  b u t  n o t  m a n d a t o r y  f o r  a l l  s t a t e s  i n  o r d e r  t o  
i m p l e m e n t  u n i f o r m i t y .  T h e s e  a r e  v e r y  i m p o r t a n t  p r o v i s i o n s ,  h o w e v e r ,  b e c a u s e  t h e y  p r o v i d e  a  
s t a t e  w i t h  s o m e  r o o t  l a w  f o r  o r g a n i z i n g  t h e  e l e c t r o n i c  b u s i n e s s  o f  t h e  s t a t e .  T h e y  s h o u l d  b e  g i v e n  
v e r y  s e r i o u s  c o n s i d e r a t i o n  i n  e v e r y  s t a t e .

I t  i s  n o t  p o s s i b l e  t o  c o v e r  e v e r y  a s p e c t  o f  U E T A  i n  a  s h o r t  s u m m a r y ' .  T h i s  s u m m a r y  
h i g h l i g h t s  s o m e  i m p o r t a n t  a s p e c t s .  T i r e  a d o p t i o n  o f  t h e s e  n i l c s  w i l l  b e  a  b o o n  t o  e l e c t r o n i c  
c o m m e r c e .  T h e y  w i l l  n o t  a r t i f i c i a l l y  s k e w  a n y  m a r k e t  o r  m a k e  a n y  s u b s t a n t i v e  l a w  r e l a t i n g  t o  
c o n t r a c t s  a n y  d i f f e r e n t  f r o m  t h a t  g o v e r n i n g  t r a n s a c t i o n s  m e m o r i a l i z e d  o n  p a p e r .  E v e r y  s t a t e  
s h o u l d  a d o p t  t h e m  a s  q u i c k l y  a s  p o s s i b l e .

I

F o u n d e d  in  1S92, th e  M o tio n a l C o n feren ce  o f  C o m m iss io n ers  on U niform  S ta te  L o w s  is  o  c o n fe d e r a tio n  o f  
s ta te  c o m m iss io n e rs  o n  u n ifo rm  law s. I ts  m e m b e rsh ip  c o m p rise s  m o re  than  3 0 0  a tto rn eys. Ju d g es , a n d  la w  
p ro fe s so r s ,  w h o  e re  a p p o in te d  b y  e a c h  o f  th e  3 0  sta tes , th e  D is tr ic t o f  C olum bia , P u erto  R ico , a n d  th e  U S .  I 'trg in  
Is la n d s , to  d r a f t  u n ifo rm  a n d  m o d e l  s ta te  la w s a n d  w o rk  to w a rd  th e ir  en a ctm en t.
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F R A N K  H. M U R K O W SK I, 
G O V E R N O R

#
DEPARTM ENT OF LAW P.O. BOX 110300

O F F IC E  O F  T H E  A  T T O R N E Y  G E N E R A L

JUNEAU. ALASKA 99811-0300 
PHONE: (907) 465-3600
FAX: (907) 465-2075

M a y  1 4 ,  2 0 0 3

T h e  H o n .  L e s i l  M c G u i r e ,  C h a u -  
H o u s e  J u d i c i a r y  C o m m i t t e e  
S t a t e  C a p i t o l ,  R o o m  1 1 8  
J u n e a u ,  A l a s k a  9 9 8 0 1 - 1 1 8 2

R e :  H B  2 8 5

D e a r  R e p r e s e n t a t i v e  M c G u i r e :

O n  b e h a l f  o f  t h e  A l a s k a  U n i f o r m  L a w  C o m m i s s i o n e r s ,  w e  w o u l d  a p p r e c i a t e  e a r l y  
s c h e d u l i n g  o f  a  h e a r i n g  o n  H B  2 8 5  ( U n i f o r m  E l e c t r o n i c  T r a n s a c t i o n s  A c t ) .  T h e  b i l l  i s  
i m p o r t a n t  t o  k e e p  A l a s k a  a s  a  b u s i n e s s  f r i e n d l y  c l i m a t e  b y  m a k i n g  l a w  c h a n g e s  t o  
f a c i l i t a t e  b u s i n e s s e s  u s i n g  e l e c t r o n i c  r e c o r d s  a n d  s i g n a t u r e s .

T h e  U n i f o r m  A c t  h a s  b e e n  p a s s e d  i n t o  l a w  b y  o v e r  4 2  s t a t e s  ( s e e  a t t a c h m e n t ) .  
A l s o ,  w e  h a v e  i n c l u d e d  a  f a c t  s h e e t  e x p l a i n i n g  t h e  a d v a n t a g e s  o f  t h e  U n i f o r m  E l e c t r o n i c  
T r a n s a c t i o n s  A c t .

W e  a p p r e c i a t e  y o u r  c o n s i d e r a t i o n  o f  t h i s  r e q u e s t .

D E B : p v p
c c :  M i k e  T i b b i e s ,  L e g i s l a t i v e  D i r e c t o r ,  O f f i c e  o f  t h e  G o v e r n o r

D a v e  M a r q u e z ,  L e g i s l a t i v e  C o n t a c t ,  D e p t ,  o f  L a w  
A l a s k a  U n i f o r m  L a w  C o m m i s s i o n e r  
D a v e  J o n e s ,  A A G ,  G o v e r n m e n t a l  A f f a i r s / A n c h o r a g e  
N i c o  B u s ,  D i v .  o f  S u p p o r t  S e r v i c e s ,  D e p t ,  o f  N a t u r a l  R e s o u r c e s  
S h a r o n  Y o u n g ,  S t a t e  R e c o r d e r ,  D e p t ,  o f  N a t u r a l  R e s o u r c e s

#

S i n c e r e l y ,

G R E G G  D .  R E N K E S  
A T T O R N E Y  G E N E R A L

B y :
D e b o r a h  E .  B e h r  
A s s i s t a n t  A t t o r n e y  G e n e r a l



December 1,1999

National Conference of Commissioners 
On Uniform State Laws 

211 E. Ontario Street, Suite 1300 
Chicago, Illinois 60611

Re: Uniform Electronic Transactions Act

Dear Commissioners:

DEC 8 1333

By.

Equipment
Leasing

Association
f  America

I am writing on behalf of the Equipment Leasing Association of America 
(ELA) to voice our enthusiastic support for the new Uniform Electronic 
Transactions Act (UETA). Our ELA members have a vital interest in UETA to 
facilitate internet commerce as a way to conduct the more than $200 billion in 
equipment leasing transactions that occur each year in this country.

I. Overview of the UETA Statute

The statute is minimalist and “procedural.” It facilitates internet 
commerce by replacing the current hodge-podge of state laws1 with a fair and 
predictable set of uniform rules on electronic commerce.

A. Central Provisions. Essentially, UETA provides that electronic 
records, signatures and contracts are just.as effective and. enforceable (and 
admissible in evidence) as their old-fashioned paper counterparts. UETA section 7 
thus provides that:

1 O v e r  t h e  p a s t  s e v e r a l  y e a r s ,  a  n u m b e r  o f  S t a t e s  h a v e  e n a c t e d  s t a t u t e s  g i v i n g  l e g a l  e f f e c t  
t o  c e r t a i n  t y p e s  o f  e l e c t r o n i c  c o n t r a c t s  a n d  e l e c t r o n i c  s i g n a t u r e s .  B u t  t h e s e  n e w  s t a t u t e s  a r e  n o t  
u n i f o r m :  S o m e  o f  t h e m  a r e  l i m i t e d  t o  e l e c t r o n i c  c o n t r a c t s  a n d  s i g n a t u r e s  t h a t  a r e  a u t h e n t i c a t e d  
w i t h  d i g i t a l  c e r t i f i c a t e s  a n d  p u b l i c  k e y / p r i v a t e  k e y  c r y p t o g r a p h y  m e e t i n g  s p e c i f i e d  c r i t e r i a .  O t h e r  
s t a t e  l a w s  v a l i d a t e  a  b r o a d e r  c l a s s  o f  e l e c t r o n i c  s i g n a t u r e s  a n d  c o n t r a c t s .  S o m e  s t a t e  s t a t u t e s  
r e c o g n i z e  e l e c t r o n i c  s i g n a t u r e s  a n d  c o n t r a c t s  o n l y  i n  t h e  c o n t e x t  o f  g o v e r n m e n t  t r a n s a c t i o n s ,  
w h i l e  o t h e r s  a p p l y  m o r e  b r o a d l y  t o  b o t h  g o v e r n m e n t  a n d  c o m m e r c i a l  t r a n s a c t i o n s .

4301 North Fairfax Drive ■ Suite 550 ■ Arlington, Virginia 22203-1627 a (703) 527-8655 ■ Fax: (703) 527-2649 a http://elaonline.com/

http://elaonline.com/


o A  record or signature may not be denied legal effect solely because it is in 
electronic form.

o A  contract may not be denied legal effect solely because an electronic 
record was used in its formation.

o If a law requires a record to be in writing, an electronic record satisfies the 
law.

o If a law requires a signature, an electronic signature satisfies the law.

Two other sections of UETA also provide critical support for e-commerce:
• Section 13 provides that evidence of a record or signature may not be excluded 
solely because it is in electronic form. Section 12 provides that if a law requires 
that a record be retained, the requirement is satisfied by retaining an electronic 
record of the information in the record.2

B. Scope. The scope of the UETA statute is generally limited to 
“transactions between parties each of which has agreed to conduct transactions by 
electronic means.” Wills and testamentary trusts are excluded from the coverage of 
UETA, as are transactions subject to UCC laws that already contain specific 
provisions for electronic signatures and/or electronic records. The older pre- 
intemet UCC rules on the commercial law of sales and leases would be subject to 
UETA’s new procedural rules for conducting electronic commerce.3

Writing requirements in federal law are not affected by UETA, which is 
only a state law. However, there are a number of federal statutes, such as the

2  T o  b e  a b l e  t o  t a k e  a d v a n t a g e  o f  S e c t i o n  1 2 ,  t h e  r e t a i n e d  e l e c t r o n i c  r e c o r d  m u s t :  ( a )  
a c c u r a t e l y  r e f l e c t  t h e  i n f o r m a t i o n  i n  t h e  r e c o r d  a s  f i r s t  g e n e r a t e d  i n  i t s  f i n a l  f o r m ;  a n d  ( b )  r e m a i n  
a c c e s s i b l e  f o r  l a t e r  r e f e r e n c e .

3  U E T A  s e c t i o n  3 ( b )  p r o v i d e s  t h a t  t h e  s t a t u t e  d o e s  n o t  a p p l y  t o  a  t r a n s a c t i o n  “ t o  t h e  
e x t e n t  i t  i s  g o v e r n e d  b y ”  t h e  f o l l o w i n g  l a w s :  ( 1 )  A  l a w  g o v e r n i n g  t h e  c r e a t i o n  o r  e x e c u t i o n  o f  
w i l l s ,  c o d i c i l s  o r  t e s t i m e n t a r y  t r u s t s ;  ( 2 )  t h e  U C C  o t h e r  t h a n  S e c t i o n s  1 - 1 0 7  ( w r i t t e n  w a i v e r  o f  
r i g h t s  a f t e r  b r e a c h )  a n d  1 - 2 0 6  ( r e s i d u a l  s t a t u t e  o f  f r a u d s  f o r  k i n d s  o f  p e r s o n a l  p r o p e r t y  n o t  
o t h e r w i s e  w i t h i n  t h e  s t a t u t e  o f  f r a u d s ) ,  . A r t i c l e  2  ( s a l e s )  a n d  A r t i c l e  2 A  ( l e a s e s ) ;  ( 3 )  U C C  A r t i c l e s  
3 , 4 , 4 A , 5 , 6 , 7 , 8 ,  o r  9 ;  a n d  ( 4 )  t h e  n e w  U n i f o r m  C o m p u t e r  I n f o r m a t i o n  T r a n s a c t i o n s  A c t  ( U C I T A ) .



federal Truth in Lending Act, that defer to state law on the issue of whether there 
is an agreement, or whether a consumer has authorized a transaction. UETA would 
apply in this context.

C. O ther provisions. To come to grips with consumer protection writing 
requirements, UETA section 8(a) provides that, if a state law “requires a person to 
provide, send, or deliver information in writing to another person,” that 
requirement is satisfied if the information is provided “in an electronic record 
capable of retention” -  that is, capable of retention by printing or storing the 
electronic record- “by the recipient at the time of receipt.” More generally, UETA 
section 8(c) imposes a penalty on a sender of a record that is not retainable: It 

...provides that if a sender “inhibits the ability of a recipient to store or print an 
electronic record, the electronic record is not enforceable against the recipient.” 
Section 8(c) seems to apply to all electronic records, not just those electronic 
records that substitute for a legally required written disclosure or written record. 
Though some have questioned this aspect of section 8(c), we think it is reasonable. 
We see no harm in ensuring that legally enforceable records be reasonably 
“capable of retention.” The scope of section 8(c) may be clarified by Reporter’s 
comments issued in the future.

The member companies of ELA are leaders in the commercial use of 
innovative new technologies. ELA strongly supports the central provisions of 
UETA, which provide in section 7 for legal recognition and enforcement of 
electronic records, electronic signatures, and electronic contracts. Already the law 
in California, UETA embodies a mainstream approach to electronic commerce. It 
should be speedily enacted throughout the Nation.

Thank you for promulgating this much-needed set of uniform state laws 
to facilitate e commerce.

CONCLUSION

Sincerely,

#

Michael Fleming 
President
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UNWIN SCHESEN KORYNTA HUETTL. INC.

USKH
ARCHITECTURE ENGINEERING LAND SURVEYING PLANNING

PRINClMLS 
Leo von Schebon 
Earl D.Korynta 
James A. Huom 
Gory H, Pohl 
Theodore R. Kruth 
Kenneth D, Maynard 
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Timothy J.Vlg 
D. Lance Msarig 
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Zone W. Shonklln 
W. Wright Alcorn

ASSOCIATES 
Donna LMarvt 
Steven M.Tjaden 
Scott V. Bell 
BrucoE. Hopper 
John M.stadum 
HowanJ A. Portch 
Joann C. Mitchell 
Marshall L Hetlet 
Arthur J. Johnson 
Steven M. Kort 
Lori A. KroptdlowjK 
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Jetfrey N. Looan 
Sara Marks 
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M a y  7 . 2 0 0 3
The Honorable T o m  Anderson, Chairman 
Legislature of the State of Alaska 

Labor and Commerce Committee 

716 W . 4 ,h Avenue, 2nd Floor 
Anchorage, Alaska 99501 
Sent via facimile: (907) 465-2418

Subject: Written Testimony in Support of House Bill (HB) No. 285
Uniform Electronic Transactions Act

Dear Mr. Anderson and Members of the Labor and Commerce Committee:

As President of USKH, Inc. (USKH), I am providing you with this written testimony 

staring our strong support of H B  No. 285. This bill authorizes the use of electronic records 

and electronic signatures relating to transactions. U S K H  is an employee-owned 

multidisciplined professional services firm providing consulting architectural, engineering, 

land surveying, and planning services. W e  have been in business in Alaska for over 31 yeai6 

and have networked offices in Anchorage, Juneau, Wasilla, and Fairbanks. U S K H  has 

successfully completed numerous projects, both large and small, for a variety of public and 

private clients throughout the state.

ADDRESS 
2515 A Snoot 
An chora gs, Alaska 99503 
Phono (907) 276-42^6 
FAX (907) 256-4653 http://www,uskh.com
I-SS9-70S-IISKH (6754)

OFFICE LOCATIONS 
Anchorage, Alaska 
Fairbanks, Alaska 
-'uneau, Alaska 
Wasili-i Alaska

In our business, the production process of designing a project has become completely 

electronic. That is, minus the present requirement of having a “wet" signature. The days of 

completing design work at a drafting table has been replaced with completing our work at a 

computer using computer aided drafting (CAD) software. This trend has made our designs 

more accurate and more efficient, and the passage of this bill will just add to that efficiency. 

For example, one of our recent projects for the Anchorage School District (A.J. Dimond 

High School Replacement) is a $50 million-plus project that required the completion of 

over 400 drawings, all electronically, but the final completion of stamping and signing the 

drawings must be completed by “wet" signature. In this eta, this process is cumbersome, 

chaotic, and inefficient. There is no benefit to the client or the consultant in requiring this 

manual signature.

Lewiston, Idaho 
Spokane. Washington 

Forndale. Washington
E m p lo y e e  O w n p p

http://www,uskh.com
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I am  not an electronic wizard or a computer guru, but I do know this industry. This law needs to 

be enacted so we can do this part of our business ptodu. ;n better and mote cfficiendy. This will 

not only better serve consultants such as USKH, but also our clients and the general public at large. 

I am confident that the industry and government will be able to find acceptable means and methods 

to adequately protect the public’s interest against electronic fraud and I strongly support H B  285.

Very truly yours, 

U S K H ,  Inc.

President

cc: The Honorable Loren Leman 

lieutenant Governor of Alaska
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American Council of Life Insurance

Carroll A . CampOall, J I. President & Chlof Ewcutiva Offleer
November 24,1999

Mr. John L. McClaugberty

President ,
National Conference of Commissioners on Uniform State Laws 

211 East Ontario Street, Suite 1300 

Chicago, Illinois 60611

I a m  wridng on behalf of the American Council of Life Insurance ("ACLI") to express our organization's 
strong support for the Uniform Electronic Transactions Act ("UETA"), as adopted by the National 
Conference of Commissioners on Uniform State Laws ("NCCUSL").

A C L I  is a national trade association comprised of almost 500 member legal reserve life insurance 

companies. A C L I  staff had Observer status during the U E T A  Drafting Committee deliberations, and we 

appreciate the ability to participate in N C C U S L ’s drafting process. Our member companies view 

authentication legislation as vital to the continued growth of electronic commerce, and I c o m m  end 

N C C U S L  for accepting the challenge of drafting a model act that will help all businesses and consumers 

by providing legal certainty to electronic signatures and electronic records.

Our member companies believe that U E T A  is a well written, balanced law that will facilitate electronic 

commerce while preserving substantive state law. U E T A  is technology and industry neutral, taking into 

account the dynamic nature of the Internet. W e  believe UETA's recot ■ ition of electronic records is 

particularly critical to providers of financial services, including life insurers.

Thank you again for the excellent work your organization has provided. A C L I  will be actively supporting 

enactment of U E T A  in the states this upcoming legislative season. Please let m e  know if there is any 

specific ass' nance A C L I  can provide as U E T A  is introduced in the various states.

Re: The Uniform Electronic Transactions Act

Dear Mr. McClanghcrty:

Sincerely,

C u j u u  a . vxtmpucu, jr.

1001 PENNSYLVANIA JVBML N.W. 
WASHINGTON. O.C. 2DCDAGSQ3 

lOZ/SCAJZXV • FACSIMILE 2Q2/S&W3U0
TOTPL P.03



W h i t e  P a p e r :
T h e  U n i f o r m  E l e c t r o n i c  T r a n s a c t i o n s  A c t

I n t r o d u c t i o n  t o  t h e  I s s u e

State R ecorder's  O ffice
D e p a rtm e n t o f N a tu ra l Resources

T h e  U n i f o r m  E l e c t r o n i c  T r a n s a c t i o n s  A c t  ( U E T A )  i s  a  u n i f o r m  l a w  t h a t  f o s t e r s  a n d  
s u p p o r t s  t h e  u s e  o f  e l e c t r o n i c  c o m m e r c e .  A c c o r d i n g  t o  t h e  N a t i o n a l  C o n f e r e n c e  o f  
C o m m i s s i o n e r s  o n  U n i f o r m  S t a t e  L a w s  ( N C C U S L ) ,  t h e  p r i m a r y  o b j e c t i v e  o f  t h i s  a c t  i s  
" t o  e s t a b l i s h  t h e  l e g a l  e q u i v a l e n c e  o f  e l e c t r o n i c  r e c o r d s  a n d  s i g n a t u r e s  w i t h  p a p e r  

w r i t i n g s  a n d  m a n u a l l y - s i g n e d  s i g n a t u r e s ,  r e m o v i n g  b a r r i e r s  t o  e l e c t r o n i c  
c o m m e r c e . "

O n  i t s  w e b  s i t e ,  N C C U S L  s e t s  f o r t h  t h e  f o l l o w i n g  s i g n i f i c a n t  r e a s b n s  w h y  e v e n '  s t a t e  
s h o u l d  a d o p t  U E T A :

>  U E T A  d e f i n e s  a n d  v a l i d a t e s  e l e c t r o n i c  s i  m a t u r e s .  A n  e l e c t r o n i c  s i g n a t u r e  i s  d e f i n e d  
a s  " a n  e l e c t r o n i c  s o u n d ,  s y m b o l ,  o r  p r o c e s s  a t t a c h e d  t o  o r  l o g i c a l l y  a s s o c i a t e d  w i t h  a n  
e l e c t r o n i c  r e c o r d  a n d  e x e c u t e d  o r  a d o p t e d  b y  a  p e r s o n  w i t h  t h e  i n t e n t  t o  s i g n  t h e  
e l e c t r o n i c  r e c o r d . "

>  U E T A  r e m o v e s  w r i t i n g  a n d  s i g n a t u r e  r e q u i r e m e n t s  t h a t  c r e a t e  b a r r i e r s  t o  e l e c t r o n i c  
t r a n s a c t i o n s .

>  U E T A  i n s u r e s  t h a t  c o n t r a c t s  a n d  t r a n s a c t i o n s  a r e  n o t  d e n i e d  e n f o r c e m e n t  b e c a u s e  
e l e c t r o n i c  m e d i a  a r e  u s e d .

>  U E T A  i n s u r e s  t h a t  c o u r t s  a c c e p t  e l e c t r o n i c  r e c o r d s  i n t o  e v i d e n c e .
>  U E T A  p r o t e c t s  a g a i n s t  e r r o r s  b y  p r o v i d i n g  a p p r o p r i a t e  s t a n d a r d s  f o r  t h e  u s e  o f  

t e c h n o l o g y  t o  a s s u r e  p a r t y  i d e n t i f i c a t i o n .
>  U E T A  a v o i d s  h a v i n g  t h e  s e l e c t i o n  o f  m e d i u m  ( p a p e r  v s .  e l e c t r o n i c )  g o v e r n  t h e  

o u t c o m e  o f  a n y  d i s p u t e s  o r  d i s a g r e e m e n t s ,  a n d  i t  a s s u r e s  t h a t  p a r t i e s  h a v e  t h e  
f r e e d o m  t o  s e l e c t  t h e  m e d i a  f o r  t h e i r  t r a n s a c t i o n s  b y  a g r e e m e n t .

>  U E T A  a u t h o r i z e s  s t a t e  g o v e r n m e n t a l  e n t i t i e s  t o  c r e a t e ,  c o m m u n i c a t e ,  r e c e i v e  a n d  
s t o r e  r e c o r d s  e l e c t r o n i c a l l y ,  a n d  e n c o u r a g e s  s t a t e  g o v e r n m e n t a l  e n t i t i e s  t o  m o v e  t o  
e l e c t r o n i c  m e d i a .

O n  t h e  f e d e r a l  s i d e ,  t h e  E l e c t r o n i c  S i g n a t u r e s  i n  G l o b a l  a n d  N a t i o n a l  C o m m e r c e  A c t  
( a l s o  c a l l e d  " E - S i g n " )  w a s  a p p r o v e d  b y  C o n g r e s s  a n d  s i g n e d  b y  t h e  P r e s i d e n t  o n  J u n e  3 0 ,
2 0 0 0 .  A l t h o u g h  t h e  f e d e r a l  E - S i g n  l a w  a n d  U E T A  o v e r l a p  i n  m a n y  a r e a s ,  t h e  t w o  a c t s  
a r e  n o t  i d e n t i c a l .  B e c a u s e  U E T A  i s  b r o a d e r  a n d  m o r e  c o m p r e h e n s i v e ,  N C C U S L  s t r o n g l y  
r e c o m m e n d s  t h a t  s t a t e s  a d o p t  U E T A  i n  i t s  e n t i r e t y ,  n o t w i t h s t a n d i n g  t h e  e x i s t e n c e  o f  E -  
S i g n .

W i t h o u t  U E T A ,  t h e  f e d e r a l  E - S i g n  l a w  i s  c o n t r o l l i n g  o n  s t a t e s .  H o w e v e r ,  U E T A  i s  m u c h  
m o r e  c o m p r e h e n s i v e  t h a n  t h e  f e d e r a l  l a w ,  a n d  a d d r e s s e s  s o m e  s u b j e c t s  n o t  i n c l u d e d  i n  E -



S i g n .  T h e  E - S i g n  l a w  s p e c i f i c a l l y  a d d r e s s e s  U E T A  a n d  p r o v i d e s  t h a t  s t a t e  U E T A  
w i l l  g o v e r n  i f  t h e  s t a t e  h a s  e n a c t e d  t h e  u n i f o r m  l a w  i n  i t s  e n t i r e t y .  T h u s ,  i n  g e n e r a l  
E - S i g n  d o e s  n o t  p r e e m p t  a  s t a t e ' s  U E T A  e n a c t m e n t ,  b u t  t h e  r e s u l t s  c o u l d  d i f f e r  i f  a  s t a t e  
i n s e r t s  n o n - u n i f o r m  l a n g u a g e  i n t o  t h e  s t a t e ’ s  U E T A  l a w .  S o m e  o f  t h e  m a j o r  d i f f e r e n c e s  
b e t w e e n  t h e  f e d e r a l  l a w  a n d  U E T A  r e l a t e  t o  t h e  h a n d l i n g  o f  c o n s u m e r  p r o t e c t i o n  i s s u e s ,  
r e c o r d  k e e p i n g  a n d  a u t o m a t e d  t r a n s a c t i o n s .

T h e  h a n d l i n g  o f  c o n s u m e r  p r o t e c t i o n  i s s u e s  h a s  b e e n  a  c o n c e r n  t o  a  n u m b e r  o f  s t a t e s  w h o  
h a v e  c o n s i d e r e d  U E T A .  T h e  f e d e r a l  E - S i g n  l a w  s t r i c t l y  r e g u l a t e s  t h e  m a n n e r  o f  
c o n s e n t i n g  t o  r e c e i v e  e l e c t r o n i c  n o t i c e s  a n d  d i s c l o s u r e s  e l e c t r o n i c a l l y .  I f  U E T A  i s  
c o n s i d e r e d  i n  A l a s k a ,  a  f u l l  r e v i e w  o f  t h e s e  c o n s u m e r  p r o t e c t i o n s  m u s t  b e  d o n e .  W h e t h e r  
U E T A  w o u l d  p r e e m p t  t h o s e  f e d e r a l  c o n s u m e r  p r o t e c t i o n s  i s  b e y o n d  t h e  s c o p e  o f  t h i s  
p a p e r  b u t  i s  a n  i m p o r t a n t  c o n s i d e r a t i o n  i n  t h e  a n a l y s i s .

A n o t h e r  f a c t o r  t h a t  c o m e s  i n t o  p l a y  i s  A l a s k a ' s  d i g i t a l  s i g n a t u r e  l a w ,  w h i c h  t o o k  e f f e c t  i n  
1 9 9 8 ,  p r e - d a t i n g  b o t h  E - S i g n  a n d  U E T A .  O n e  o f  t h e  u n d e r l y i n g  f o r c e s  b e h i n d  t h e  f e d e r a l  

E - S i g n  l a w  w a s  t h e  f a c t  t h a t  i n d i v i d u a l  s t a t e s  w e r e  m o v i n g  f o r w a r d  w i t h  d i g i t a l  s i g n a t u r e  
l e g i s l a t i o n  i n  a n  i n c o n s i s t e n t  m a n n e r  a n d  t h e  d i f f e r i n g  s t a t e  r e q u i r e m e n t s  w e r e  b e c o m i n g  
a  b a r r i e r  t o  e l e c t r o n i c  c o m m e r c e  r a t h e r  t h a n  s e r v i n g  t o  p r o m o t e  i t .  M a n y  o f  t h e s e  s t a t e  
d i g i t a l  s i g n a t u r e  l a w s  a r e  a t  o d d s  w i t h  t h e  f e d e r a l  l a w  a n d  a r e  e f f e c t i v e l y  p r e e m p t e d  b y  E -  
S i g n .  W h e t h e r  o r  n o t  t h i s  i s  t h e  c a s e  w i t h  A l a s k a ' s  d i g i t a l  s i g n a t u r e  l a w  i s  a  m a t t e r  t h a t  
m u s t  b e  r e v i e w e d ,  r e g a r d l e s s  o f  w h e t h e r  o r  n o t  U E T A  i s  a d o p t e d  i n  A l a s k a .

T h e  p r i n c i p l e  b e h i n d  U E T A  i s  t o  m a k e  s u r e  t h a t  e l e c t r o n i c  t r a n s a c t i o n s  a r e  a s  e n f o r c e a b l e  
a s  p a p e r  t r a n s a c t i o n s  w i t h  m a n u a l  s i g n a t u r e s .  U E T A  d o e s  n o t  c h a n g e  a n y  o f  t h e  
s u b s t a n t i v e  r u l e s  o f  l a w  t h a t  a p p l y .  I t  i s  a  p r o c e d u r a l  l a w ,  n o t  a  s u b s t a n t i v e  l a w ,  a n d  d o e s  
n o t  c h a n g e  t h e  s u b s t a n t i v e  r u l e s  o f  c o n t r a c t s  i n  a n y  w a y .  U E T A  s i m p l y  a u t h o r i z e s  
e l e c t r o n i c  s i g n a t u r e s  a n d  t h e  r e p l a c e m e n t  o f  w r i t i n g s  w i t h  e l e c t r o n i c  r e c o r d s .  F u r t h e r ,  
U E T A  i s  n o t  a  d i g i t a l  s i g n a t u r e  s t a t u t e ,  b u t  i f  a  s t a t e  h a s  s u c h  a  s t a t u t e ,  U E T A  m e r e l y  
s u p p o r t s  t h a t  l a w ,  a n d  a c t s  a s  a  c o m p l e m e n t  t o  i t .

T h e  P r e f a t o r y  N o t e  t o  U E T A  c l a r i f i e s  t h a t  i t  d o e s  n o t  a p p l y  t o  a l l  w r i t i n g s  a n d  s i g n a t u r e s ,  
b u t  o n l y  t o  e l e c t r o n i c  r e c o r d s  a n d  s i g n a t u r e s  r e l a t i n g  t o  a  t r a n s a c t i o n .  A  t r a n s a c t i o n  i s  
d e f i n e d  a s  a n  a c t i o n  o r  s e t  o f  a c t i o n s  o c c u r r i n g  b e t w e e n  t w o  o r  m o r e  p e r s o n s  r e l a t i n g  t o  
t h e  c o n d u c t  o f  b u s i n e s s ,  c o m m e r c i a l  a n d  g o v e r n m e n t a l  a f f a i r s .  T r a n s a c t i o n s  t h a t  d o  n o t  
i n v o l v e  b u s i n e s s ,  c o m m e r c i a l  o r  g o v e r n m e n t a l  p u r p o s e s  a r e  n o t  c o v e r e d  b y  U E T A .  
F u r t h e r ,  U E T A  d o e s  n o t  a p p l y  t o  l a w s  g o v e r n i n g  w i l l s  a n d  t r u s t s  o r  t o  m o s t  o f  t h e  
U n i f o r m  C o m m e r c i a l  C o d e .  I n  a d o p t i n g  U E T A ,  a  s i a t e  c a n  a l s o  i d e n t i f y  o t h e r  s t a t e  l a w s  
t h a t  w o u l d  b e  e x c l u d e d .  S t a t e s  a r e  g i v e n  o p t i o n s  w i t h i n  U E T A  o f  w h e t h e r  t o  a d o p t  
e l e c t r o n i c  f i l i n g  s y s t e m s  ( S e c t i o n s  1 7  t h r o u g h  1 9  o f  t h e  A c t ) .  S e e  D i s c u s s i o n  b e l o w .

T h e  p a r t i e s  t o  a  t r a n s a c t i o n  m u s t  a g r e e  t h a t  i t  w i l l  b e  c o n d u c t e d  e l e c t r o n i c a l l y ,  b u t  t h a t  
" a g r e e m e n t "  c a n  b e  d e r i v e d  f r o m  t h e  c i r c u m s t a n c e s  a n d  o c h e r  s u b s t a n t i v e  l a w .  F o r  
e x a m p l e ,  t h e  c i r c u m s t a n c e s  s u r r o u n d i n g  a  t r a n s a c t i o n  a n d  o t h e r  l a w  w o u l d  d e t e r m i n e  
w h e t h e r  a n  e l e c t r o n i c  s i g n a t u r e  h a s  a n y  e f f e c t ,  o r  w h e t h e r  a  p a r t y  a c t u a l l y  i n t e n d e d  t o  b e  
a  p a r t y  t o  a  p a r t i c u l a r  d o c u m e n t .  T h e  A c t  v a l i d a t e s  e l e c t r o n i c  r e c o r d s ,  s i g n a t u r e s  a n d



c o n t r a c t s  a n d  s p e c i f i e s  s t a n d a r d s  f o r  s e n d i n g  a n d  r e c e i v i n g  e l e c t r o n i c  r e c o r d s .  F o r  
g o v e r n m e n t  e n t i t i e s ,  t h e  A c t  a l s o  a l l o w s  u s e  o f  e l e c t r o n i c  r e c o r d s  f o r  r e t e n t i o n  p u r p o s e s .  
W h i l e  U E T A  s e r v e s  t o  m a k e  e l e c t r o n i c  s i g n a t u r e s  t h e  e q u i v a l e n t  o f  m a n u a l  s i g n a t u r e s ,  i t  
r e q u i r e s  n o  s p e c i f i c  t e c h n o l o g y  t o  c r e a t e  a  v a l i d  s i g n a t u r e .  T h e  A c t  p r o v i d e s  b r o a d  
f l e x i b i l i t y  t o  t h e  p a r t i e s  t o  d e t e r m i n e  t h e  p r o c e d u r e s  f o r  e l e c t r o n i c  t r a n s a c t i o n s  a n d  t h e  
l e v e l  o f  s e c u r i t y  t h a t  w i l l  b e  i m p o s e d .

S t a t e  o f  t h e  S t a t e s

A s  o f  A u g u s t  2 0 0 2 ,  f o r t y  ( 4 0 )  s t a t e s  a n d  t h e  D i s t r i c t  o f  C o l u m b i a  h a v e  a d o p t e d  U E T A ,  
a n d  i t  h a s  b e e n  i n t r o d u c e d  i n  f i v e  a d d i t i o n a l  s t a t e s  a n d  t h e  U . S .  V i r g i n  I s l a n d s .  U E T A  
h a s  n o t  y e t  b e e n  i n t r o d u c e d  i n  A l a s k a ,  a n d  i t  i s  r e a d i l y  a p p a r e n t  t h a t  A l a s k a  w i l l  b e  o n e  o f  
t h e  l a s t  s t a t e s  t o  e v e n  c o n s i d e r  i t ,  i f  i t  c a n  b e  i n t r o d u c e d  i n  t h e  u p c o m i n g  2 3 r d  l e g i s l a t i v e  
s e s s i o n  i n  J a n u a r y .  C o m p a r e  t h i s  a c t i v i t y  w i t h  t h e  l a s t  m a j o r  u n i f o r m  l a w  t h a t  w a s  
s u b m i t t e d  t o  t h e  s t a t e s  f o r  a d o p t i o n  -  t h e  U n i f o r m  C o m m e r c i a l  C o d e  R e v i s e d  A r t i c l e  
N i n e .  I n  t h a t  c a s e ,  A l a s k a  w a s  o n e  o f  t h e  e a r l y  s t a t e s  t o  i n t r o d u c e  t h e  m e a s u r e  a n d  w a s  
t h e  1 8 t h  s t a t e  t o  a d o p t  i t .  T h i s  g a v e  t h e  S t a t e  R e c o r d e r ' s  O f f i c e  a m p l e  t i m e  t o  p r e p a r e  f o r  
c h a n g e s  i n  i t s  o p e r a t i o n s  a n d  f o r  t h e  n a t i o n w i d e  t a r g e t e d  i m p l e m e n t a t i o n  d a t e  o f  J u l y
2 0 0 1 .  W h i l e  t h e r e  i s  n o  s i m i l a r  t a r g e t  d a t e  f o r  U E T A ,  t h e  g o a l  o f  a c h i e v i n g  u n i f o r m i t y  i n  
e l e c t r o n i c  c o m m e r c e  w i l l  b e  l o s t  i f  i t  i s  n o t  e n a c t e d  i n  a l l  s t a t e s .

T h e  I m p a c t  o f  U E T A  
F o r  A l a s k a ' s  R e c o r d i n g  S y s t e m

T h e  R e c o r d i n g  S y s t e m  i n  A l a s k a  i s  t h e  r e p o s i t o r y  f o r  m i l l i o n s  o f  r e c o r d s  a f f e c t i n g  r e a l  
p r o p e r t y  t h r o u g h o u t  t h e  s t a t e .  I n  t o d a y ' s  b u s i n e s s  w o r l d ,  w i t h  E - S i g n  a n d  U E T A  l a w s ,  i t  
i s  p o s s i b l e  t o  c o m p l e t e  a  r e a l  e s t a t e  t r a n s a c t i o n  e n t i r e l y  w i t h o u t  p a p e r  b e c a u s e  t h e s e  l a w s  
g i v e  a n  e l e c t r o n i c  t r a n s a c t i o n  t h e  s a m e  f o r c e  a n d  e f f e c t  a s  a  p a p e r  t r a n s a c t i o n .  I n  S a l t  
L a k e  C o u n t y ,  U t a h ,  w h i c h  h a s  b e e n  o f f e r i n g  e l e c t r o n i c  r e c o r d i n g  f o r  s o m e  t i m e  n o w ,  
d o c u m e n t s  b e i n g  r e c o r d e d  a r e  a v a i l a b l e  w i t h i n  s e c o n d s  o n  t h e  i n d e x  f o r  p u t ’ i c  r e v i e w  
a n d  a c c e s s .  C o u n t i e s  a l l o w i n g  e l e c t r o n i c  r e c o r d i n g  o f  r e a l  e s t a t e  t r a n s a c t i o n s  h a v e  
d o c u m e n t e d  c o s t  s a v i n g s  a n d  i n c r e a s e s  i n  p r o d u c t i v i t y .

T h e  M o r t g a g e  I n d u s t r y  S t a n d a r d s  M a i n t e n a n c e  O r g a n i z a t i o n  ( M I S M O )  a n d  t h e  P r o p e r t y  
R e c o r d s  I n d u s t r y  J o i n t  T a s k  F o r c e  a r e  w o r k i n g  t o g e t h e r  t o  s t a n d a r d i z e  t h e  e l e c t r o n i c  
r e c o r d i n g  p r o c e s s  n a t i o n w i d e .  T h e  b a c k b o n e  o f  t h i s  e f f o r t  i s  u n i f o r m i t y  t h r o u g h o u t  t h e  
s t a t e s  i n  t e r m s  o f  a d o p t i n g  U E T A .  T h e  P r o p e r t y  R e c o r d s  I n d u s t r y  J o i n t  T a s k  F o r c e  i s  a  
n a t i o n a l  s t a n d a r d  s e t t i n g  p u b l i c / p r i v a t e  s e c t o r  t a s k  f o r c e  s p o n s o r e d  b y  t h e  N a t i o n a l  
A s s o c i a t i o n  o f  C o u n t y  R e c o r d e r s ,  E l e c t i o n  O f f i c i a l s  a n d  C l e r k s  ( N A C R C )  a n d  t h e  
I n t e r n a t i o n a l  A s s o c i a t i o n  o f  C l e r k s ,  R e c o r d e r s ,  E l e c t i o n  O f f i c i a l s  a n d  T r e a s u r e r s  
( L ^ C R E O T ) .  A l l  o f  t h e s e  o r g a n i z a t i o n s  s t r o n g l y  s u p p o r t  T J E T A  i n  o r d e r  t o  p r o v i d e  a  
u n i f o r m  f r a m e w o r k  f o r  e l e c t r o n i c  r e c o r d i n g  t h r o u g h o u t  t h e  n a t i o n .

A  h i g h  p e r c e n t a g e  o f  m o r t g a g e  t r a n s a c t i o n s  i n  A l a s k a  t o d a y  i n v o l v e  o u t  o f  s t a t e  l e n d e r s .  
S t a n d a r d i z i n g  t h e  e l e c t r o n i c  r e c o r d i n g  p r o c e s s  w i t h i n  t h e  f r a m e w o r k  o f  a  u n i f o r m  l a w  
l i k e  U E T A  w i l l  b e n e f i t  c o m m e r c e  i n  t h o s e  s t a t e s  w i t h  a  u n i f o r m  a o r  J a c h .  T h e  h a n d f u l



o f  s t a t e s  w i t h  n o n - u n i f o r m  l a w s  m a y  f i n d  t h e m s e l v e s  a t  a  d i s a d v a n t a g e  i n  t h e  f u t u r e  
w o r l d  o f  e l e c t r o n i c  c o m m e r c e  a n d  r e c o r d a t i o n .

B o t h  E - S i g n  a n d  U E T A  p e r m i t  s t a t e  a n d  f e d e r a l  a g e n c i e s  t o  a l l o w  a n d  c o n t r o l  e l e c t r o n i c  
f i l i n g  b u t  E - S i g n  d o e s  n o t  p r o v i d e  a n y  a u t h o r i t y  f o r  e s t a b l i s h i n g  f i l i n g  s t a n d a r d s ;  t h i s  
m u s t  b e  d e r i v e d  o n l y  f f o m  U E T A  o r  o t h e r  s t a t e  l a w .  U E T A  e n c o u r a g e s  g o v e r n m e n t  
f i l i n g  o f f i c e s  t o  p r o m o t e  c o n s i s t e n c y  a n d  i n t e r o p e r a b i l i t y .

D i s c u s s i o n

A s  n o t e d  a b o v e ,  U E T A  g i  v e s  s t a t e s  t h e  o p t i o n  ( i n  S e c t i o n s  1 7  t h r o u g h  1 9 )  o f  d e t e r m i n i n g  
w h e t h e r  t o  a d o p t  a n d  i m p l e m e n t  e l e c t r o n i c  f i l i n g  s y s t e m s .  [ N o t e :  T h e  R e v i s e d  A r t i c l e  
N i n e  o f  t h e  U n i f o r m  C o m m e r c i a l  C o d e  g a v e  s t a t e s  t h i s  a u t h o r i z a t i o n  w i t h  r e g a r d  t o  U C C  
t r a n s a c t i o n s .  U E T A ' s  p r o v i s i o n  w o u l d  e x p a n d  t h i s  t o  a l l o w  s t a t e s  t o  i m p l e m e n t  
e l e c t r o n i c  s y s t e m s  f o r  r e c o r d e d  d o c u m e n t s . ]

T h e  i n c l u s i o n  o f  S e c t i o n s  1 7 - 1 9  i n  a  s t a t e ' s  a d o p t i o n  o f  U E T A  w i l l ,  a c c o r d i n g  t o  t h e  
c o m m e n t a r y ,  p r o v i d e  a u t h o r i z a t i o n  f o r  i n t r a - g o v e m m e n t a l  u s e s  o f  e l e c t r o n i c  m e d i a ,  a n d  
f u r t h e r  w i l l  p r o v i d e  a  b r o a d e r  a u t h o r i z a t i o n  f o r  t h e  S t a t e  t o  d e v e l o p  s y s t e m s  a n d  
p r o c e d u r e s  f o r  t h e  u s e  o f  e l e c t r o n i c  m e d i a  i n  i t s  r e l a t i o n s  w i t h  n o n - g o v e m m e n t a l  e n t i t l e s  
a n d  p e r s o n s .  W h i l e  t h e  i m p a c t  o f  t h e s e  p r o v i s i o n s  i s  b e n e f i c i a l  t o  t h e  s t a t e ' s  r e c o r d i n g  
s y s t e m  i n  g e n e r a l ,  i t  w i l l  a l s o  b e n e f i t  o t h e r  a p n c i e s  w h o s e  w o r k  i n v o l v e s  e l e c t r o n i c  
t r a n s a c t i o n s  o f  a n y  k i n d ,  i n c l u d i n g  i n t e r n e t  t r a n s a c t i o n s .  I m p a c t  o n  o t h e r  a g e n c i e s  i s  
o u t s i d e  o f  t h e  s c o p e  o f  t h i s  p a p e r .

S e c t i o n  1 7  a u t h o r i z e s  s t a t e  a g e n c i e s  t o  u s e  e l e c t r o n i c  r e c o r d s  a n d  e l e c t r o n i c  s i g n a t u r e s  
g e n e r a l l y  f o r  i n t r a - g o v e m m e n t a l  p u r p o s e s ,  a n d  t o  c o n v e r t  w r i t t e n  r e c o r d s  a n d  m a n u a l  
s i g n a t u r e s  t o  e l e c t r o n i c  r e c o r d s  a n d  e l e c t r o n i c  s i g n a t u r e s .  I t  a l s o  a u t h o r i z e s  t h e  
d e s t r u c t i o n  o f  w r i t t e n  r e c o r d s  a f t e r  c o n v e r s i o n  t o  e l e c t r o n i c  f o r m .  T h i s  p r o v i s i o n  i m p a c t s  
t h e  s t a t e ' s  r e t e n t i o n  r e q u i r e m e n t s  a n d  p r o v i s i o n s .

S e c t i o n  1 8  a u t h o r i z e s  s t a t e  a g e n c i e s  t o  s e n d  a n d  r e c e i v e  e l e c t r o n i c  r e c o r d s  a n d  s i g n a t u r e s  
i n  d e a l i n g  w i t h  n o n - g o v e m m e n t a l  p e r s o n s .

S e c t i o n  1 9  i s  a  d i r e c t i v e  t o  a g e n c i e s  t o  p r o v i d e  c o n s i s t e n t  a p p l i c a t i o n s  a n d  p r o m o t e  
i n t e r o p e r a b i l i t y  w h e n  d e v e l o p i n g  s t a n d a r d s  f o r  e l e c t r o n i c  s y s t e m s .

T o g e t h e r  S e c t i o n s  1 7  t h r o u g h  1 9  p r o v i d e  b r o a d e r  a u t h o r i z a t i o n  f o r  a  s t a t e  t o  d e v e l o p  
e l e c t r o n i c  s y s t e m s  a n d  p r o c e s s e s  i n  i t s  i n t e r a c t i o n s  w i t h  n o n - g o v e m m e n t a l  e n t i t i e s  a n d  
p e r s o n s .  L a n d  r e c o r d i n g  s y s t e m s  h a v e  h i s t o r i c a l l y  e v o l v e d  a r o u n d  w r i t t e n  r e c o r d s  a n d  
p r o c e s s e s  b a s e d  o n  p a p e r  d o c u m e n t s .  U E T A ’ s  f u n d a m e n t a l  p r e m i s e  i s  t h a t  e l e c t r o n i c  
m e d i a  s h o u l d  b e  t r e a t e d  a s  t h e  e q u a l  o f  w r i t t e n  m e d i a  a n d  i t  r e c o g n i z e s  a n d  e f f e c t u a t e s  
r e c o r d s  a n d  s i g n a t u r e s  c h a t  a r e  g e n e r a t e d  e l e c t r o n i c a l l y .  T h i s  i s  d i e  f u t u r e  w o r l d  o f  
r e c o r d i n g  s y s t e m s  i n  A m e r i c a .



R ecom m endation

T h e  S t a t e  R e c o r d e r ' s  O f f i c e  a n d  t h e  D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s  s t r o n g l y  
r e c c m m e n d  i n t r o d u c t i o n  a n d  a d o p t i o n  o f  U E T A  i n  A l a s k a  a t  t h e  e a r l i e s t  p o s s i b l e  
t i m e .  I n  o r d e r  t o  p r o m o t e  c o m m e r c e  i n  A l a s k a  a n d  e n s u r e  t h a t  t h e  s t a t e ' s  r e c o r d i n g  
s y s t e m  i s  i n  a  p o s i t i o n  t o  t a k e  a d v a n t a g e  o f  e l e c t r o n i c  r e c o r d i n g  c a p a b i l i t i e s  i n  t h e  
f u t u r e ,  i t  i s  a l s o  r e c o m m e n d e d  t h a t  t h e  s t a t e  a d o p t  t h e  o p t i o n a l  p r o v i s i o n s  f o r  
e l e c t r o n i c  f i l i n g  s y s t e m s  a s  c o n t a i n e d  i n  S e c t i o n s  1 7  t h r o u g h  1 9 .  T h e  c o m m e n t a r y  t o  
U E T A  i n d i c a t e s  t h a t  i n c l u s i o n  o f  1 7 - 1 9  w i l l  n o t  h a v e  a  d e t r i m e n t a l  i m p o r t  o n  t h e  
u n i f o r m i t y  o f  a d o p t i o n  o f  t h e  A c t ,  s o  l o n g  a s  S e c t i o n  1 - 1 6  a r e  a d o p t e d  u n i f o r m l y  a s  
p r e s e n t e d .  I t  i s  h i g h l y  i m p o r t a n t  t o  m a i n t a i n  t h e  u n i f o r m i t y  o f  t h i s  A c t ,  s o  i t  i s  
f u r t h e r  r e c o m m e n d e d  t h a t  S e c t i o n s  1 - 1 6  b e  a d o p t e d  w i t h o u t  c h a n g e .

C o n c l u s i o n

A l a s k a ' s  r e c o r d i n g  s y s t e m  h a s  m a d e  m a n y  s i g n i f i c a n t  a d v a n c e s  i n  t h e  p a s t  t w o  y e a r s ,  
i n c l u d i n g  a  p r e m i e r e  r o l e  a s  t h e  f i r s t  s t a t e  i n  t h e  n a t i o n  t o  i m a g e  a l l  i n c o m i n g  r e c o r d e d  
d o c u m e n t s  o n  a  s t a t e w i d e  b a s i s ,  a s  w e l l  a s  t h e  f i r s t  s t a t e  t o  m a k e  s t a t e w i d e  d o c u m e n t  
i m a g e s  a v a i l a b l e  f o r  p u b l i c  a c c e s s  i n  a n y  r e c o r d i n g  o f f i c e  i n  t h e  s t a t e .  O t h e r  U . S .  
r e c o r d i n g  s y s t e m s  a r e  c o u n t y - b a s e d  a n d  u n a b l e  t o  a c h i e v e  t h e  s t a t e w i d e  c o v e r a g e  t h a t  o u r  
i m a g e  b a s e  p r o v i d e s .  O u r  w e b  s i t e  c o n t a i n s  t e n  d i f f e r e n t  s e a r c h  o p t i o n s  f o r  r e s e a r c h i n g  
n e a r l y  t h i r t y  y e a r s  o f  i n d e x  r e c o r d s  a n d  i s  a c c e s s i b l e  b y  t h e  p u b l i c  o n  a  2 4 / 7  b a s i s .  N o  
o t h e r  s t a t e  c a n  m a k e  t h a t  c l a i m .  T h e  w e b  s i t e  g a m e r s  m o r e  t h a n  4 0 0 , 0 0 0  h i t s  p e r  m o n t h  
a n d  i s  t h e  m o s t  h e a v i l y  a c c e s s e d  s i t e  i n  t h e  D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s .  A  n u m b e r  
o f  t h e  t i t l e  c o m p a n i e s ,  f i n a n c i a l  i n s t i t u t i o n s  a n d  o t h e r  l a r g e r  u s e r s  o f  r e c o r d i n g  s e r v i c e s  
h a v e  d i s c u s s e d  f o r m i n g  a  t a s k  f o r c e  t o  e x p l o r e  e l e c t r o n i c  r e c o r d i n g  w i t h  a  e y e  t o w a r d  i t s  
i m p l e m e n t a t i o n  i n  A l a s k a .  B e c a u s e  s o  m a n y  u s e r s  o f  t h e  r e c o r d i n g  s y s t e m  a r e  o u t  o f  
s t a t e  l e n d e r s ,  e l e c t r o n i c  r e c o r d i n g  p r o c e s s e s  w i l l  p u t  A l a s k a  o n  a  p a r  w i t h  t h e  L o w e r  4 8  
s t a t e s  i n  t e r m s  o f  i n s t a n t a n e o u s  r e c o r d i n g  o p e r a t i o n s .  T h i s  w i l l  s e r v e  t o  f a c i l i t a t e  
c o m m e r c e .

U l t i m a t e  b e n e f i t s  o f  e l e c t r o n i c  r e c o r d i n g  s y s t e m s  i n c l u d e  r e d u c e d  r e c o r d i n g  t i m e s ,  
r e d u c e d  c o s t s  t o  a l l  p a r t i e s ,  i m p r o v e d  p r o d u c t i v i t y  a t  r e c o r d i n g  o f f i c e s  a n d  f o r  m a j o r  
u s e r s ,  s t a n d a r d i z e d  p r o c e s s e s  a n d  t e c h n o l o g i e s ,  a n d  i m p r o v e d  c u s t o m e r  s e r v i c e .  U E T A  
i s  t h e  f r a m e w o r k  f o r  a c h i e v i n g  t h e s e  b e n e f i t s  i n  A l a s k a ' s  l a n d  r e c o r d i n g  s y s t e m .

T h e  S t a t e  R e c o r d e r ' s  O f f i c e  a p p e a l s  t o  a l l  m e m b e r s  o f  t h e  l e g i s l a t u r e ,  a l l  g o v e r n m e n t  
a g e n c i e s ,  a n d  a l l  m e m b e r s  o f  t h e  r e a l  e s t a t e  r e c o r d i n g  i n d u s t r y  t o  c o n s i d e r  a n d  s u p p o r t  
t h e  p a s s a g e  o f  U E T A  i n  t h i s  s t a t e  a t  t h e  e a r l i e s t  p o s s i b l e  t i m e .  I n  t o d a y ' s  g l o b a l  e c o n o m y  
w i t h  i n c r e a s i n g l y  t e c h n o l o g i c a l  a d v a n c e s ,  a  u n i t e d  e f f o r t  f o r  m o r e  e f f i c i e n t  a n d  e f f e c t i v e  
l a n d  r e c o r d i n g  s y s t e m s  s h o u l d  b e  o f  p a r a m o u n t  c o n c e r n .  U E T A  i s  t h e  b a s i c  f r a m e w o r k  
t h a t  w i l l  b r i n g  A l a s k a  i n  s y n c h  w i t h  t h e  v a s t  m a j o r i t y  o f  a l l  o t h e r  s t a t e s  v i s - a - v i s  
e l e c t r o n i c  r e c o r d a t i o n .



A  s i n g l e  u n i f i e d  a p p r o a c h  t o  e l e c t r o n i c  t r a n s a c t i o n s  i s  d e s i r a b l e  f r o m  m a n y  p o i n t s  o f  
v i e w .  W h i t e  t h i s  w h i t e  p a p e r  o n l y  a d d r e s s e s  t h e  v i e w  f r o m  o n e  a g e n c y  p e r s p e c t i v e  -  t h a t  
o f  t h e  S t a t e  R e c o r d e r ' s  O f f i c e  -  o t h e r  a g e n c i e s  w i l l  a l s o  b e n e f i t  f r o m  t h e  p a s s a g e  o f  
U E T A .  I n c r e a s i n g l y ,  g o v e r n m e n t  w o r k  a n d  s e r v i c e s  a r e  b e i n g  p e r f o r m e d  e l e c t r o n i c a l l y  
a n d  U E T A  i s  t h e  m e a n s  b y  w h i c h  c o n s i s t e n t  p r o c e d u r e s  f o r  s u c h  t r a n s a c t i o n s  c a n  b e  
a s s u r e d .  F a i l u r e  t o  e n a c t  U E T A  c o u l d  b e  d e t r i m e n t a l  t o  f o s t e r i n g  e l e c t r o n i c  c o m m e r c e  i n  
A l a s k a .
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1. Electronic Commerce and the Lav/. Electronic commerce refers to the 

new world of economic activity created by advances in information technology 

and communication. This economy is generating opportunities across all sectors; 

it is a source of new jobs and new wealth, and is dramatically reducing the cost 

of communication, information and transactions.

While electronic commerce has existed for many years, with the earliest 

uses of EDI dating back into the 1970s, the public emergence of the Internet and 

the World Wide Web have revolutionized this young and vibrant economic 

sector. On all levels of government in the United States, efforts are underway to 

take advantage of these economic opportunities and realize the efficiencies made 

possible by the technologies.

Taken literally, electronic commerce ranges from old-fashioned telephone 

conversations, through the use of facsimiles, electronic mail and electronic data 

interchange, to establishing a presence on and conducting retail transactions



through the use of Internet websites. In each- manifestation, electronic commerce

presents challenges for the legal system, but these challenges are brought to their
” < '

fullest, most obvious manifestations with commercial transactions based on 

Internet websites. ••

Electronic commerce poses a number of challenges for the law. The first
s , ’ i

and most fundamental challenge is presented by the simple fact that transactions 

may be memorialized on electronic communications, rather than solely on paper. 

It is no longer accurate to say that paper is required in order to assure that there 

will be a record of a transaction; in order to assure that a party receives a copy of 

terms and conditions, in order to assure that notice is given to a counter party. It 

is not accurate to say that paper is required in order to assure that someone has 

"signed" a communication. Yet most of our laws were written during an era 

when paper was the only realistic medium for communicating and storing 

information and when our mental constructs for such concepts as notice, 

communication, sending and delivering information, recording the terms of final 

agreements, etc. depended on paper.

The first step toward laying a legal foundation for electronic commerce is 

to clear away the barriers to electronic commerce. Each state law or regulation, 

each local or national law or regulation that requires a writing or signature, 

delivery or production of an original record impairs electronic commerce. The 

efficiencies are lost if the law requires the production of paper copies. A recent 

study on behalf, of the Federal Reserve Bank of Boston discovered more than



2,500 different state law rules requiring that cancelled checks be stored by 

drawers. These statutes appear to be designed to assure that records of fin mcial 

transactions will be available upon subsequent audit. Such records can be made 

available electronically, but not if the statute says only the paper cancelled check 

will suffice. And this does not only impose a burden on those who draw and are 

required to store the cancelled checks. It also means that the check collection 

system cannot short-circuit the physical travels of the check. If a bank's 

customers are required by law to store the physical, cancelled checks, the bank 

cannot store them or authorize anyone earlier in the collection chain to do so.

Unfortunately, it is not possible to simply wave a wand and redefine 

\/Things and signatures to include their electronic counterparts. Jh most 

instances such a redefinition would serve admirably. It certainly would suffice 

in all cases in which the purpose of the writing or signing requirement is to 

insure that there is a record of a transaction which preserves its terms or a record 

preserving evidence of the parties' assent to the transaction. Electronic records 

can serve those functions quite well. There is another body of law, however, that 

governing negotiable instruments, which would be badly disrupted by such a 

change. This body of law is one where the rights and liabilities of parties depend 

upon the physical delivery of a token of rights. The technologists tell us that they 

have not yet invented a technological scheme which would enable us to identify 

the single, unique and original electronic token. The rights and liabilities that 

now depend on or arise from negotiable instruments law can be managed in a
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legal scheme, but not in one dependent upon the transfer of a single, unique 

token. Until that sort of technology is in place, however, a provision which 

merely changes the definition of writing and signature would disrupt the check 

collection system, the investment markets, commodity and other markets. In the 

meantime, electronic analogues to the existing paper worlds require a full and 

complete rethinking of the rights and obligations of parties in those markets, 

such as was done in the revision of Uniform Commercial Code Article 8. And 

the Article 8 experience has taught some valuable lessons to the law revisers 

about the wisdom of technology specific or business model specific statutes or of 

attempting to draft statutes to govern systems which we believe will come into 

being, rather than those which already exist.

2. Introduction to the Uniform Electronic Transactions Act. The Uniform 

Electronic Transactions Act is designed to set a solid legal foundation for the use 

of electronic communications in transactions The goal of the draft is to facilitate 

and support the development of the information economy, and in particular its 

place in commercial transactions, throughout the States. If the States act in a 

uniform and constructive manner, the traditional role of the States in the law of 

coironerce may be maintained. If they fail to do so, I believe the imperative need 

for commercial certainty may lead to a shift of a significant part of the authority 

of the States to the national government.



The UETA is designed to apply to any transaction where the parties have 

agreed to deal electronically, validating and supporting the use of electronic 

communications and records. It provides that parties may choose whether or not 

to use electronic communications in their transactions. It will put electronic 

commerce and paper-based commerce on the same legal footing and not 

discriminate between different forms of technology.

5. The Scope and Provisions of the UETA. The governing principles 

which have controlled the drafting are fairly simple to state, although not so 

simple to implement.

1. First, legal barriers to electronic commerce are to be eliminated.
i -

2. Secondly, the barriers should be removed in a manner which assures 

that the parties' selection or choice of medium does not alter the outcome of 

disputes between the parties, i.e. whether the parties deal in the paper world or 

the electronic world, their relationship should be subject to the same legal 

principles.

3. The draft should maintain medium neutrality and technology 

neutrality. It should neither assume nor require any particular business model
.« 1 i 1

for transactions. The focus should be on the purpose of the legal requirement, 

rather than the form by which it is satisfied. This also should assure that the 

draft does not itself become a barrier to electronic commerce as technology and
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business practices continue to shift and evolve. Markets and business people 

should be free to select technologies and business methods according to their, 

needs.

Tunning to the UETA, it provides that an electronic record, electronic 

signature and electronic contract shall not be denied validity on the sole ground 

that they are electronic. §106. It provides that electronic records shall not be 

denied admissibility into evidence on the sole ground that they are electronic or 

that it is not in its original form or is not an original. § 112. It provides that if an 

offer evokes an electronic response, a contract may be formed with the same 

effect as if the record was not electr onic. §113. These are, I believe, the pivotal 

provisions of the draft.

A. Scope. One of the most difficult problems to reisolve has been the 

question of the appropriate scope of the statute. Literally thousands, perhaps 

tens of thousands, of paper and signing requirements are buried in state law. 

These can range from the steps a legislature must follow to demand a special 

session, to how to execute a will, to rules for filing financing statements with the 

state, to rules for giving consumer notices, to contract formation rules. And 

some of the rules are tied to property and legal rights and obligations that cannot 

readily be translated into the electronic world, i.e. checks and other negotiable 

instruments.
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Although there was some early sentiment favoring a statute which 

explicitly listed the provisions of state law which would be amended, 

pragmatists prevailed. Thzy argued, with some merit, that the resources of the 

Drafting Committee would not permit such specific itemization and evaluation 

of writing and signing requirements, and that a demand that State legislatures do 

so prior to enactment would unduly delay enactment. Consensus emerged that 

the best approach is to provide that the UETA applies to electronic records and 

electronic signatures that "relate to any transaction." §103. And then proceed to 

create appropriate exclusions. Section 103 excludes rules of law relating to the 

creation and execution of-wills and codicils, and testamentary trusts. It excludes 

existing Article 1 of the Uniform Commercial Code, except §§ 1-107 and 1-206, 

Articles 3 through 9 of the Code as currently approved, and revised Articles 2 

and 2A and UCITA, except as those statutes may provide. It recognizes that 

some States may choose to specifically exclude particular statutes, although the 

comments will urge caution in- selecting additional exclusions.

In addition, §103 explicitly states that the Act will apply to electronic 

records or signatures otherwise excluded when used for transactions subject to a 

law other than the ones specified as excluded. Thus, for example, while UCC 

Articles 9 applies generally to a transaction creating a security interest in 

personal property, it excludes landlord's liens. Thus this Act would apply to the 

creation of a landlord's lien if the law otherwise applicable to such liens did not 

provide otherwise.



To sum up the discussions on the scope of the UETA, and the conclusions 

which have been reached, the UETA will apply to "any transaction" unless the 

law governing it is specifically excluded. Exclusions will include testamentary 

documents, generally the revised UCC, and any other statutes specifically 

excluded. All other transactions in which the parties have agreed to deal 

electronically will be included..
»/ •

However, the UETA only applies to the. procedural aspects of the 

transaction, i.e. the use of electronic communications and records. A transaction 

subject to the Act also will be subject to applicable substantive rules of law. The 

UETA is designed to interact with, not supplant, the bodies of law which 

otherwise govern contract formation, record-retention, the performance of 

obligations and rights and liabilities of the parties. The UETA will not, except as 

is specifically stated, affect requirements relating to a specific mode of delivery or 

display of information. If a rule of law requires that information be provided in 

writing, § 107 requires that the information may be furnished in a record that is 

under the control of the person to which it is provided and capable of retention. 

This is in accord with the Federal Reserve Board's interim rule for electronic- 

funds transfers. As to notarization, §110 provides that that if the law requires a 

notarization it is satisfied if an electronic record includes, in addition to the 

electronic signature, to be notarized, the electronic signature of a notary public 

together with all other information required to be included by other applicable
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law. Whether an electronic record or electronic signature will have legal 

consequences is determined by a combination of UETA and other applicable law

B. Security Procedures. Turning to security procedures, the UETA defines
i  : r '

a security procedure as:

a procedure employed for the purpose of verifying that an electronic 
signature, record, or performance is that of a specific person or for 
detecting changes or errors in .he information in an electronic record. The 
term includes a procedure that'requires the use of algorithms or other 
codes, identifying words or numbers, encryption, or callback or other 
acknowledgment procedures.

The UETA does no4 provide that a security procedure has any particular legal

effect. Rather it provides, in § 108, that an electronic record or electronic

signature is attributable to a person if it was the act of the person. This may be

proven in any manner, including a showing of the efficacy of a security

procedure which has been applied. The effect of an electronic record or

signature on the responsibility of a person is then determined from the context

and surrounding circumstances, including any agreement of the parties. In other

words, the effect of the use of the technology is left to the ordinary, garden

variety rules of evidence, contracts, etc.

C. Electronic Ayents. Although the use of automated programs for the 

conduct of transactions has been possible for a couple of decades, with the 

emergence of the Internet automation of transactions has become common. Yet 

most of the law of principal and agent assumes the existence of human actors. 

From one perspective, electronic agents or hots and automated transactions are
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merely tools used by individuals or other actors. From another, there is concern 

that pre-programmed operations of computers or other devices will not be 

regarded as sufficient "manifestations of assent" in the eyes of some courts. To 

allay such concerns, the UETA explicitly provides that a contract may be formed 

by the interaction of electronic agents, whether with other electronic agents or 

with individuals. § 113.

D. Automated Transactions. In addition, concerns have been expressed that 

in automated transactions an inadvertent pressing of a computer button may 

result in a party being bound without intending to-contract. This might be called 

the "finger twitching" issue. These concerns have been so pervasive that a 

special right to avoid a transaction is provided for inadvertent error in 

automated transactions in cases where the electronic agent did not allow for the 

prevention or correction of the error. In such a case, a party may avoid a 

transaction caused by an inadvertent error provided that, on learning that the 

other party believed a transaction had occurred, the individual gives prompt 

notice of the error, has not used or received the benefit of the transaction, and 

complies with any instructions for return or destruction of the consideration 

received. § 109.

E. Time and Place o f  Sending and Receivt. One of the most difficult issues 

for any drafters attempting to deal with electronic commerce, and one on which 

there does not seem to be any developing consensus, relates to issues arising 

from the irrelevance of geography in electronic commerce. There is a cluster of
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issues which are being debated o'n local, national and international venues. 

There is plenty of noise, but precious little consehsus..

■ " The UETA has taken the position that it should lay foundations.

Whatever rules may evolve in the future, they may'be applied against Section 

114 of the UETA, which specifies both the time and place of sending'ahd receipt 

of communications. The focus in terms of geography'is on the location of the 

respective parties, i.e. their places'of business or residences. The focus in 

temporal terms is on when messages leave the sender's information system or 

enter the recipient's system, or one accessible by the recipient.

F. Trans ferable Records. Section 115 explicitly provides that parties may 

obtain the benefits of negotiability in an electronic environment. It provides that, 

if the issuer of a record explicitly agrees it is subject to this Act, a person in 

control of the record may have the rights, and an obligor may have the liabilities, 

which would exist for an equivalent paper note or document of title under the 

Uniform Commercial Code. Ihese provisions are designed to permit commercial 

interests to proceed with the development of appropriate systems for 

establishing control of such transferable records without hampering expedited 

review of negotiability in an electronic environment.

G. Government Records. Part 2 of the UETA authorizes governmental 

entities, at all levels of the State, to create and retain electronic records and to 

convert written records into electronic databases. We have been urged by many 

to include such provisions, and of course any governmental rules concerning

O F
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commercial-interactions with governmental agencies will.have a major impact on 

the adoption of technologies, methods of record-keeping, and business models 

selected by commerce. The Drafting Committee has not felt at liberty to do more 

than authorize government agencies. We are convinced that a mandate would- • 

harm enactment, due to the price tag which could accompany, such a bill in many 

states., Instead, Part 2 authorizes agencies to create and retain records, to accept 

and distribute electronic records>. and to write the regulations which necessarily 

must govern their use of electronic technologies. Finally, it encourages and urges 

all such regulations to encourage and promote interoperability of their systems.
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FEDERAL PREEMPTION AND ELECTRONIC COMMERCE
by Patricia Brumfield Fry1

President Clinton signed the Electronic Signatures in Global and National Commerce Act (E-Sign) 
on June 30, 2000. Nineteen States have enacted the Uniform Electronic Transactions Act (UETA); it is 
pending in several others. Both acts validate the use of electronic records and signatures; they overlap 
significantly. Each statute provides that electronic contracts and signatures shall not be denied legal effect 
or enforceability because they are electronic. Nevertheless, the two acts are not identical, either in scope 
or substance. This memorandum considers the extent to which E-Sign preempts UETA.

E-Sion 5102 Preemption: E-Sign § 102(a) states that States may modify, limit or supersede the 
electronic contracting provisions of E-Sign under limited conditions. If the State has enacted UETA as 
approved and recommended by NCCUSL in 1999, the State law will govern. This provision is subject to 
two important caveats. First, if a State has accepted the invitation in UETA §3(b)(4) to exclude State laws 
not listed by the drafters, the added exclusions are preempted to the extent inconsistent with E-Sign.

E-Sign permits States to enact the uniform version of UETA without fear of preemption. The sec­
ond caveat relates to the effect of non-uniform enactment. The best interpretation, consistent with general 
preemption principles, is that any non-uniform provisions of such an enactment are to be evaluated under 
§102(a)(2), which states that State law may modify, limit or supersede the federal legislation only if it “spec­
ifies the alternative procedures or requirements for the use or acceptance of electronic records or elec­
tronic signatures, provided:

(a) any alternative procedures or requirements are consistent with Titles I and II and

(b) the alternative procedures do not require, or give greater legal status or effect to use or 
application of a specific technology or technological specification." [Note, however, that there is an 
exclusion from this provision for the procurement regulations or laws of the States.]

In addition, any State law, if enacted after E-Sign, must refer specifically to the federal legislation.

Under the preferred interpretation, inconsistent non-uniform provisions are ineffective but the bal­
ance would survive. There are other possible readings of the preemption language. Und t  one, if a State 
includes any non-uniform provision, the entire enactment is ineffective and federal law governs. This read­
ing is consistent with the literal language of subsection (a)(1) and would force every provision to be evalu­
ated under subsection (a)(2). Under the second alternative i .-ading, non-uniform provisions do not j j r -  
vive, whether or not acceptable under subseciion (a)(2).
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The preemption provision of E-Sign §102 may be unique in its drafting style. It does not follow the 
models found in otherlegislaiion, such as the Consumer Credit Protection Act, or in federal regulations, 
such as the Federal Reserve Board's Regulation CC, To the extent that State law is not an enactment of 
the uniform language of UETA, it may not be possible to determine whether the effect of E-Sign has been 
avoided until there has been judicial review.

Additional Preemption Issues in E-Sian:

UETA §8(b) provides that if a State law requires records to be posted or displayed, sent or 
communicated, or provides for specific formatting for stated information, the method pro­
vided in that State law must be followed. E-Sign §102(c) states explicitly that this provi­
sion may not be used by any State to “circumvent” the federal law by imposing 
"nonelectronic delivery methods" which would be enforced under UETA §8(b).

UETA §§12(f) and (g) permit States to impose requirements, in addition to the use of elec­
tronic media, for reco.'ds retained for evidentiary, audit or like purposes or for records with­
in the jurisdiction of a state agency. The provisions of E-Sign §104 limit that power by 
stating it may not be exercised in a manner inconsistent with the federal Act.

E-Sign §104 specifies that State regulations or orders may not impose requirements in 
addition to those found in E-Sign §101 and may not require, or accord greater legal status 
to implementation of specific technologies. As a condition to any such regulation or order, 
the State agency-must find that the regulations or orders are-substantially justified, are 
substantially equivalent to requirements imposed on paper records, and will not impose 
unreasonable costs on the acceptance use of electronic records.

Limits on State Power to Supersede. The savings provisions of E-Sign §102 apply only io the 
electronic contracting provisions of the statute. They do not apply to the other titles of E-Sign, i.e. the 
exclusions found in §103, the provisions governing the powers of State and Federal agencies in §104, the 
studies required by §105, the provisions on transferable records in Title II or the provisions on promotion of 
international electronic commerce in Title III. This fact does not automatically render other State law inef­
fective, but it does mean that to the extent the federal legislation overlaps such laws, the federal legislation 
will prevail.
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WHY ENACT UETA?
THE ROLE OF UETA AFTER E-SIGN

by Patricia Brumfield Fry1

President Clinton signed the Electronic Signatures in Global and National Commerce Act (E-Sign)' on 
June 30, 2000. Nineteen States have enacted the Uniform Electronic Transactions Act (UETA); it is pending 
in several others. Both acts validate the use of electronic records and signatures; they overlap significantly. 
Each statute provides that electronic contracts and signatures shall not be denied legal effect or enforceability 
because they are electronic. In some cases the federal legislation uses the language of UETA without 
change, Nevertheless, the two are not identical, either in scope or substance. UETA is more comprehensive 
than the federal legislation, including subjects not addressed by E-Sign, Other issues are addressed 
differently. This memorandum discusses the role of UEfA after E-Sign.

How is UETA more comprehensive than E-Sian?

A. Attribution. Often the issue is not whether a record has been signed, but rather whose signature 
appears. Even if Patricia B. Fry appears on a record, I cannot be bound if the name was not placed by me, 
ratified by me, or inserted by someone acting on my authority. UETA §9 states that an electronic record or 
signature is attributed to a person if it was the act of the person. This can be proved by any relevant 
evidence, including the fact some technology or password wasmsed to establish who attached the signature. 
Section 9 clarifies that the effect of a record or signature on the person to whom it is attributed is determined 
from the context and surrounding circumstances at the time of the creation, execution or adoption of the 
record. E-Sign does not address attribution.

B. Effect of Party Agreement. UETA provides that parties may enter into agreements concerning 
their use of electronic media. For example, UETA §9 refers to the parties’ agreement as a factor in 
determining the effect of an electronic record and §10 refers to the parties' agreement to use security 
procedures. E-Sign contains no provisions on variation by agreement.

C. Send and receive. UETA §15 ties the determination of whether something has been sent or 
received to the communication systems used by the parties and specifies that, unless otherwise agreed, they 
are sent or received from the parties' principal place of business or residence. E-Sign does not deal with the 
question of when an electronic record is sent or received.

D. Effect of Change or Error. UETA §10 contains provisions governing the effect of failure to use an 
agreed security procedure and the impact of mistakes made by an individual while dealing with an electronic 
agent. It specifies that the rules of mistake otherwise apply. E-Sign has no provisions dealing with mistakes 
or errors in electronic communications.

F. Admissibility. UETA §13 specifies that electronic records are not to be denied admissibility into
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evidence solely because the records are in electronic format. There is no parallel provision in E-Sign.

G. Transferable Records. E-Sign Title II provides for electronic analogs to paper negotiable notes in 
transactions secured by real property, and does so in language which is in material part directly imported 
from UETA §16. The provisions of the UETA are broader in scope, applying to all documents which would, if 
on paper, be either a promissory note under UCC Article 3 or a document of title under UCC Article 7.

What does UETA do differently from E-Sian? To the extent a State has enacted the uniform 
version of UETA, the UETA treatment of these matters should prevail.

.i •

A. Consumer Protection. The federal legislation focuses on regulating the manner of consumer 
assent to deal electronically, while UETA emphasizes how parties are to comply with State consumer 
protection rules. The federal provisions call for a study of the extent to which the regulation benefits or 
burdens electronic commerce and recommendations from the Department of Commerce and Federal Trade 
Commission on whether they should be modified.

B. Record-keeping. E-Sign §101 (d) follows, in material part, UETA §12(a), (b), (d) and (e). The 
federal legislation requires that the record remain accessible “to all persons who are entitled to access by 
statute, regulation, or rule of law" for the time specified,- as a condition to enforceability. Query whether it is 
sufficient that the record is subject to discovery. UETA requires accessibility for later reference.

UETA §12(c) specifies that persons may satisfy their record-keeping obligations through the use of 
third parties. E-Sign is silent. UETA states that retained electronic records satisfy evidentiary, audit and 
similar requirements. There is no specific parallel in the federal legislation. UETA permits the States to 
impose restrictions on the use of electronic records for audit or like purposes. E-Sign, in provisions which 
are not displaced in a State which enacted UETA [See §104], provides that states may not impose paper 
requirements through their rule-making power.

C. Automated transactions. E-Sign §101(h) states that the fact an electronic agent was involved in 
contract formation does not affect enforceability, provided that the agent’s activity is attributable "to the 
person to be bound." UETA §14 states that the use of electronic agents will not defeat contract formation. 
UETA also has provisions g^erning changes or errors during the transmission of electronic records. UETA 
§10 provides rules on the e L J  of records when a party fails to use an available security procedure to detect 
the change or error and a provision for unwinding mistakes made by individuals Qcdling with electronic 
agents. It specifies that in all other cases, other State law governing mistake is applicable. There are no 
parallel provisions in E-Sign.

D. Effect of Other State Law. UETA defers explicitly to the provisions of other State law for most 
substantive determinations. Questions of authority, agency, forgery, contract formation, etc., are determined 
by other State law. E-Sign states in §101(b) that it does not affect any legal requirement beyond 
requirements for writings, signatures, and the like.

E. Powers of State governments. UETA bracketed §§17-19 authorize State governments to 
migrate, in an-orderly fashion, to electronic technologies. Some States are far along in the process of 
migration, others have much work to do. The provisions of UETA are permissive and authorizing; they 
contain no mandatory provisions. E-Sign restrains the States by limiting their powers.




