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Sponsor Statement 
SB295

Senate Bill 295: "An Act extending the termination date of the N avigable Waters 
Commission for Alaska; and providing for an effective date."

Sponsor: Senator Gene Therriault

Senate Bill 295 would extend the life of the Joint Federal and State N avigable Waters 
Commission for Alaska until 2006.

The com m ission’s puipose is to expedite the title process to the stale’s submerged lands, 
to determine which bodies of w ater arc navigable or non-navigable, and to recommend 
ways to improve the w ater navigability determination process and quickly clear title to 
the state’s submerged lands. It would consist of seven federal and seven state 
representatives.

At statehood, Alaska was granted title to all the submerged land under the stale’s 
navigable waters and marine waters out to three miles offshore, with the exception of 
federal land withdrawn at statehood. But the state and federal governm ents have been 
locked in a decades-old dispute over which waters are navigable, and few er than 20 rivers 
have been deem ed navigable by federal courts. The ownership of more than 60 million 
acres ;s at suike.

In 2002, the Twenty-Second Alaska State Legislature passed Senate Bill 219 to authorize 
the state’s portion of the commission. Unfortunately, the federal authorization did not 
pass that year, and the state’s authorization is now set to expire. Senate Bill 295 will 
extend the sunset date for an additional two years in the hope that federal lawmakers will 
grant the federal authorization needed to create this commission.

Email: Sonnlor_Gene_Therriaull@ logis.siaio.ak.us
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AN A C T

Establishing and relating to the Navigable W aters Commission for Alaska.

* S ec tio n  1. The uncodified law  o f  the S tate o f  A laska is am ended by adding a new  section  to read:
STATE PO LICY . The legislature determ ines that the effic ien t and o rderly  developm ent o f  the state  will be better

achieved i f  the stale and the federal govem rae; s jo in  together in a carefully  coord inated  appi ja c h  to land and w ater use p lanning 

and m anagem ent. T he legislature recognizes that, although the state is the prim ary trustee  o f  public trust resources, it is in the 

best interest o f the citizens if  the state and federal governm ents, as designated  stew ards o f  these resources, coop tc to the 

m axim um  extent possible in determ ining th e ir uses. H ow ever, the legislature also recognizes th e ', even w ithout i^Jcral 

participation , the state m ust proceed to m ake m anagem ent decisions. T he state is particularly  b lessed w ith s ig n if  it w ater 

resources that are invaluable in num erous w ays to  state residents and all citizens o f  the U niteu States. W ith the r 

o f  nav igab le  waterways and bodies o f  w ater in the slate, the task  o f  resolv ing subm erged  land ow nership  anu :r

determ inations has been painfully slow, counter-productive  from  an orderly  resource m anagem ent standpoint, r. ostly os the 

state, private landow ners, and the federal governm ent attem pt to initiate  long-range p lanning processes. For this reason, it is 

de term ined  by the legislature that the S late o f  A laska and the U nited S tates should  cooperate  in establish ing a jo in t stale and 

federal com m ission or, i f  the federal governm ent elects no t to  participate, a state com m ission m ust be established to proceed 

efficiently  and effectively to

(1) expedite  the process o f  quieting  legitim ate title to the slate 's subm erged lands;

(2) determ ine, to the ex ten t possible, w hich bodies o f  w ater are nav igab le  o r non-navigable; and

(3) provide recom m endations to the state  and the federal governm ents concerning ways to im prove the 

process o f  m aking navigability  determ inations and  ways to quiet title  to the state's subm erged  lands fairly and expeditiously.

* Sec. 2. The uncodificd  law o f  the S tate o f  A laska is am ended by adding a  new  section  to read:
NA VIGA BLE W ATERS C O M M ISSIO N  FOR A LA SK A , (a) A N avigab le  W aters C om m ission  fo r A laska is

established. If au thorized  by federal law, the com m ission  shall be a jo in t federal and sta te  com m ission.

(b) The governor o r the governor's designee shall serve as chair o f  the com m ission. If federal participation  is 

authorized  by federal law, the m em ber appoin ted  by the President o f  the U nited S ta les o r the U nited Stales Secretary o f  the 

In terior shall serve as co-chair o f  the jo in t com m ission . The chair o r co-chairs o f  the com m ission shall call m eetings.

(c) If a jo in t com m ission is form ed, four slate and four federal m em bers o f  the com m ission constitu te  a quorum , and 

all decisions o f  the com m ission require concurrence by at least four stale and four federal m em bers o f  the com m ission. 

O therw ise, four state m em bers o f  the com m ission  constitute a quorum , and all decisions o f  the com m ission require concurrence 

by at least four mem bers.

(d) A vacancy in the m em bership o f  the com m ission docs not affect its pow ers. T he vacancy shall be filled in the sam e



m anner in w hich the original appo in tm en t was made.

(e) Sub ject to procedures adop ted  by the com m ission, the chair o r  co-chairs, in accordance w ith applicable law s, may

(1) appoin t and fix the com pensation o f  the com m ission s ta ff and personnel as they consider necessary; and

(2) procure tem porary  and in term ittent service .

* Sec. 3 . T he uncodified  law o f  the S ta te  o f  A laska is am ended by adding a  new  section  to read:
M E M B E R S H IP  O F  T H E  C O M M ISSIO N , (a) The state m em bership  on the N avigab le  W aters C om m ission for Alaska

is com posed o f  the governor o r the governor's designee, two m em bers appoin ted  by  the governor, two m em bers appointed  by the 

p resident o f  the senate, and two m em bers appointed  by the speaker o f  the house, all o f  w hom  serve at the pleasure o f  the 

appointing  authority.

(b) T he m em bership also includes individuals appointed  under federal law  if a  jo in t com m ission is authorized.

* Sec. 4. The uncodificd  law  o f  the S ta te  o f  A laska is am ended by adding a  new  section to read:
C O M PE N SA TIO N  A N D  PE R  DIEM , (a) A state  m em ber o f  the N avigable W aters C om m ission for A laska who is a

state  officer o r em ployee serves w ithou t com pensation  in addition to that received  for regu lar em ploym ent. O ther state  m em bers 

o f  the com m ission receive com pensation  as authorized for the B oard o f  F isheries under AS 16.05.290.

(b) S tate m em bers o f  the com m ission  arc en titled  to per d iem  and travel expenses authorized  by law  for boards and 

com m issions under AS 39.20. ISO.

* Sec. 5. The uncodified  law o f  the S ta te  o f  A laska is am ended by adding a  new  section  to read:
DU TIES O F  T H E  C O M M ISS IO N . The N avigable W aters C om m ission  for A laska shall

(1) establish  a process for researching navigability  de term inations that affect land title;

(2) develop  procedures for involving private landow ners and the general public  in the navigability 

determ ination process o f  the com m ission;

(3) undertake a p rocess o f  navigable and non-navigable w aters iden tification  under criteria  established in

law ;

(4) m ake recom m endations to im prove coord ination  and  consu lta tion  betw een  the state and federal 

governm ents in m aking navigability  determ inations and decisions concerning title  to subm erged  lands.

* Sec. 6. T he uncodified  law  o f lh c  S tale  o f  A laska is am ended by adding a  new  section  to  read:
H EA R IN G S. T he N avigable W aters C om m ission  for A laska or, on  the au tho riza tion  o f  the com m ission, any

subcom m ittee o r m em ber o f  the com m ission may, for the purposes o f  carry ing out its duties, ho ld  hearings, take testim ony, 

receive evidence, p rin t o r otherw ise reproduce and d istribu te  all o r part o f  com m ission  proceed ings and reports, and sit and act at 

those tim es and places as the com m ission , subcom m ittee, o r m em bers co n sid er desirable.

* Sec. 7. The uncodified  law  o f  the S ta te  o f  A laska is am ended by adding a  new  section  to  read:
IN FO R M A TIO N  FO R T H E  C O M M ISSIO N . Each agency, departm ent, board, o r  com m ission  o f  the state governm ent

is authorized to furnish  to the N avigable W aters C om m ission  for A laska, upon request o f  a ch air o r co-chair, inform ation the 

com m ission considers necessary to carry  ou t its functions under this Act.

* Sec. 8. The uncodified  law  o f  the S tate  o f  A laska is am ended by adding a  new  section to read:
R EPO R TS, (a) On or before January 31 o f  each year, the N avigable W aters C om m ission  for A laska shall subm it to

the President o f  the U nited S lates, the U nited Slates Secretary  o f  the Interior, the U nited S tates C ongress, the governor, and the 

state legislature a  w ritten  report describ ing  its activities during  the preceding year and its recom m endations regarding its duties 

un d er see. 5 o f  this Act.

(b) T he com m ission shall subm it its final com prehensive report at least 10 days before the date the com m ission is 

term inated.

* Sec. 9. The uncodificd  law  o f  the S ta te  o f  A laska is am ended by adding a ncsv section to read:
TER M IN A T IO N  O F  T H E  C O M M ISSIO N . The N avigable W aters C om m ission  for A laska is term inated two years

after the effective date o f  this Act.
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Statement of 
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Associate Deputy Chief, National Forest System 
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United States Department Of Agriculture
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Committee on Energy and Natural Resources 

United States Senate 
on
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Concerning

S. 2565 The Wild Sky Wilderness Act of 2002 
S. 25S7 Joint Federal and State Navigable Waters Commission for Alaska Act 

S. 2612 Clark County Conservation of Public Land and Natural Resources Act of
2002

S. 2652 Florida National Forest Land Management Act of 2002 
S. Con. Res. 107 Sense of Congress on the Western Governors Association 

"Collaborative 10-year Strategy for Reducing Wildland Fire Risks to Communities
and the Environment."
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regulations and planning direction. It may be that some other backcountry designation would be more 
suitable for these acres.

Within the proposed wilderness in S. 2565, there are lands that could meet the 1964 W ilderness Act 
goals for preservation and protection of lands in their natural condition. To that end, the Department 
would like to work with the Committee to make a few adjustments. The lands that would help meet the 
goals o f the W ilderness Act, approximately 70-75,000 acres, consist of all of the Eagle Rock Roadless 
Area and portions o f Glacier Peak A, B, K, and L. These areas retain their undeveloped character and 
are largely without permanent improvements or human habitation. Lim iting the wilderness designation 
to these lands would address many of the D epartm ent’s concerns.

The areas we propose for exclusion from wilderness designation and an alternative backcountry 
designation include low elevation forests that have been utilized for timber harvest and mining over the 
last 80 years, still showing visible evidence of railroad logging and mining activities. The areas also 
include approxim ately 35 miles of existing roads, some of which are all weather, drivable, and 
graveled. Several o f the roads receive high levels o f visitor use associated with recreation 
opportunities. The R.apid River Road is such a travel way and we recom mend its exclusion from 
wilderness designation. The types of recreation experiences enjoyed by users along the Rapid River 
Road corridor include driving for pleasure, nature photography, fishing, picnicking and dispersed 
camping at a number of pull-off sites along the road. In the winter snowm obiles utilize this road as a part 
of the snowmobile trail system, traveling to its end point.

Another concern lies with roads outside and adjacent to the proposed wilderness boundary that have 
narrow corridors subject to landslide. This situation poses significant public safety and resource 
management issues, as the close proximity of the proposed boundary could result in constraints related 
to necessary repairs and road reconstruction work. W e would like to work with the Committee on more 
appropriate boundaries.

We propose the exclusion of the area encompassing approximately 2,426 acres o f  private fee patented 
mining claims and private timberlands. We also would suggest excluding the Evergreen Mountain 
Lookout, a widely used recreation rental cabin, from the proposed wilderness in order to continue 
offering this developed recreation opportunity to visitors.

A boundary adjustment would also accommodate a likely future expansion of the existing Bonneville 
Power A dm inistration’s (BPA) right of way. S. 2565 includes a 200-foot wilderness boundary setback 
from the edge of the BPA power line right-of-way. W hile the proposed wilderness boundary follows 
the pow er line nght-of-w ay for only 1.5 miles, the boundary is too close to allow for additional power 
lines which would be required in the likely event that increased pow er capacity is needed for the greater 
Seattle area. This concern could be eliminated if the wilderness boundary was offset a minimum of 500 
feet uphill from the existing right-of-way.

Further, Lake Isabel has substantial floatplane use and we would like to work with the committee to 
clarify intent regarding this use.

The D epartm ent is supportive of the administrative provisions in the bill, particularly provisions for a 
repeater site in order to provide improved communications for safety and health purposes. The 
Department is also supportive of the provisions for land exchange in the Glacier Peak Wilderness and 
provisions for management of the existing Snotel site in that wilderness.

S. 2587—.loint Federal and State Navigable Waters Commission for Alaska Act
The purposes of the bill are threefold: (I) to expedite the process o f quieting title to the submerged lands

IiMiv /Av/vavw I’c IY»rl iK /r,nnarf,c«/9n09 tpctimnnu/7 I 09 l^imKnll /->n oOAIO 1/1 O/OAO/I
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in the State o f Alaska; (2) to facilitate determinations of which bodies of water in Alaska are navigable 
and which are not navigable; and (3) to recom mend to both the Federal and State governments ways to 
improve the process for water use and navigability decision making.

The bill would establish a jo in t Commission com posed o f senior executives representing the highest 
levels o f both Federal and State governments. Representatives of the President of the United States and 
the G overnor of the State of Alaska would serve as co-chairpersons of the commission.

The Com m ission would make recommendations to the Secretary of the Interior and the State of Alaska 
regarding navigability determinations. The Comm ission would also focus on developing procedures to 
include private landowners, Native Corporations and the general public in the process. The Commission 
would have two years to complete its task and would then be terminated.

The issue o f navigability is central to the ownership of subm erged lands. Generally, title to lands 
underlying a navigable body of water passed to the state upon its admission to the Union, unless those 
lands were retained as part of a Federal reservation. Navigability is based on a factual determination as 
to whether the waterway was used, in the custom ary modes o f trade and travel on water, as a highway 
for com m erce as of the date of the States’ admission to the Union.

The enactm ent o f S. 2587 could have value in expediting determ inations o f navigability on fresh water 
rivers, lakes and streams in Alaska by establishing the Com m ission to help provide factual information 
to be considered in these determinations. H owever, the courts have generally rejected formula 
approaches to navigability determinations, opting instead to inquire into the facts of each case. The 
Departm ent is concerned that the proposed Comm ission, during its short, tw o-year duration might not be 
capable of effectively conducting the necessary historical research to determine thi factual 
underpinnings of navigability for thousands of waterways in rem ote areas o f Alaska.

We are also concerned about the effect of the recom m endations subm itted by the Comm ission, and 
w hether the courts would accept those recommendations. It is not clear that the Commission, however 
constituted, can achieve the bill’s purposes of expediting the title adjudication processes and facilitating 
navigability determinations.

W e have an additional concern regarding the com position of the Commission. As the bill is currently 
written, the Commission is com posed of members who each represent an interested party. There is no 
requirem ent for any member to have expertise in any aspect of law or land m anagem ent that would 
facilitate determinations. We believe the Comm ittee should consider adding expertise as criteria for 
some o f the Comm ission members.

In addition, OMB advises that the bill has pay-as-you-go im plications because o f the Commission 
com pensation provision. An estimate has not yet been developed.

The D epartm ent is not opposed to the purpose o f the bill, but would welcome the opportunity to work 
with the com m ittee to address these issues so that determ inations of navigability could be expedited for 
Alaskan waterways.

S. 2612 Clark County Conservation of Public Land and Natural Resources Act of 2002

S. 2612 is made up of several titles, only a few o f which concern the Forest Service directly. Therefore, 
I will limit my com ments to T itle II and Title IV. These titles designate specified Federal lands in 
N evada as wilderness and components of the National W ilderness Preservation System. S. 2612 also

http://ww w .fs.fed.us/congress/2002_testim ony/7.30.02_K im bell_on_s2565_s2587_s2612_... 2/18/2004

http://www.fs.fed.us/congress/2002_testimony/7.30.02_Kimbell_on_s2565_s2587_s2612_


ALASKA STATE LEGISLATURE

C O N F L IC T S  C O N C E R N IN G  T IT L E  TO  SU B M E R G E D  LA N DS IN  A LA SK A

By: Ron Somerville, Resource Consultant 
and

Ted Popely, Legal Counsel 

Updated: 02/11/04

S tatehood  E n titlem en t -  Subm erged  Lands

Alaska became a state in 1959 and under the Equal Footing D octrine and the Submerged Lands Act 
inherited title to almost 60+ million acres o f submerged lands. Unfortunately, since statehood, less 
than 20 rivers have been determined to be navigable by the federal courts. Although BLM  has made 
num erous navigability determinations and the Departm ent o f  the  Interior is presently working 
positively with the state to  identify and issue a “Recordable Disclaimer o f Interest" for navigable 
w aterways, the process is still painfully slow. Considering the fact that Alaska contains 20,000+ 
potentially navigable rivers and well over 1,000,000 lakes that could qualify as navigable, it could take 
several life-times and billions o f  litigation dollars before Alaska realizes its entitlement, if  at all. In 
addition, the passage o f  time weakens the state’s ability to provide the factual determinations necessary 
to prove in a federal court that a waterbody was navigable at the time o f statehood.

Issues o f S ta te  O w nersh ip  of Subm erged L ands

Alaska faces tw o types o f  legal hurdles in establishing its entitlem ent to submerged lands. Its most 
critical problem is to establish, in an efficient and timely manner, which o f  the state’s rivers and lakes 
are navigable. A laska’s second hurdle is to determine which submerged lands the United States legally 
w ithdrew  prior to  statehood. The state’s attempts to resolve these issues are thwarted by the extremely 
narrow  interpretation the United States gives to the federal Q uiet Title Act and by the lack o f  a non­
judicial process to  determine title.

T he  Basis of th e  S ta te ’s Claim  o fT itle  to Subm erged L an d s

Alaska owns the submerged lands underlying navigable w aters and marine w aters seaward three miles 
by virtue o f  the Equal Footing Doctrine and the Submerged Lands Act o f  1953. The Equal Footing 
D octrine dictates that new states enter the Union with all o f  the powers o f  sovereignty and jurisdiction 
that pertain to the original states. When a state enters the Union, it takes title to the lands underlying 
navigable waters and between mean high and mean low tide as a matter o f  constitutional right, subject 
only to the paramount federal pow er to control the waters for navigation in interstate and foreign 
commerce. The Submerged Lands Act conveys lands under marine waters and also includes lands 
underlying inland navigable w aters to confirm their automatic passage under the equal footing 
doctrine.



For purposes o f title to submerged lands, w aters are navigable when they are used or susceptible o f 
being used in their natural and ordinary condition as highways for com m erce over which trade and 
travel may be conducted. Unfortunately, only a handful o f  waterways have been adjudged navigable 
since A laska’s statehood, because o f  the unwillingness o f  the United States to settle navigability issues 
outside litigation, and because o f  the jurisdictional difficulties o f litigating navigability against the 
United States.

Despite the Equal Footing D octrine and the Submerged Lands Act, the United States claims title to 
most or all o f the state’s submerged lands within the 25%  o f Alaska that the federal government had 
reserved before statehood. This issue is governed by Utah Division o f  Lands v. United States, 482 U.S. 
193 (1987). Commonly referred to as the “Utah Lake” case. In U tah Lake, the court held that in order 
to establish that it retained title to  submerged land within a reservation, the United States must 
establish (1) that Congress clearly intended to  include submerged lands in the withdrawal, and (2) that 
Congress affirmatively intended to defeat the future sta te’s title to submerged lands. In U tah Lake, the 
court found that the United States did not establish congress’ intent to include the lake-bed in the 
reservation, despite the fact that the purpose o f the reservation was to preserve the lake for a reservoir.

N avigable  W aters  Ju risd ic tio n a l Issues

Some federal agencies have issued regulations governing activities on navigable w aters flowing 
through federal lands. The extent o f their authority to do so is unclear. In some instances the agency 
may have Commerce Clause authority (e.g. promulgating regulations to  implement environmental 
laws) but the more difficult question is the scope o f an agency’s authority whose mandates are not 
directly related to w ater, but are tied to land management, such as the National Forest Service,
National Park  Service, National Fish and Wildlife Service and Bureau o f  Land Management. The 
Court o f  Appeals for the Eighth Circuit has held that some agencies may regulate non-public lands 
under the Property Clause if  the activities could negatively affect the purpose o f  the federal 
reservation. In Alaska, the more common scenario is an agency restricting public access on navigable 
w aters within a reservation, such as requiring restrictive permits to conduct commercial activities on a 
waterway.

N avigab ility  C rite ria  Conflicts

W here title to submerged lands is at stake, the dispositive issue is usually the navigability o f  the waters 
that overlie them. The United States Bureau o f Land M anagement (BLM ) makes navigability 
determinations infrequently, only for lakes less than 50 acres and rivers less than three chains (198 
feet) wide, and only when it is conveying the adjacent uplands. When waterways are larger than these 
measurements BLM conveys the adjacent and non-submerged land w ithout navigability 
determinations. Even when BLM  finds a smaller waterway non-navigable, however, it maintains that 
the determination is relevant only to the amount o f acreage it is conveying and does not reflect a 
federal position on title.

The greatest hurdle to overcom e in the S tate’s efforts to identify and manage navigable waters has 
been the long-standing differences o f  opinion between the State o f Alaska and the United States 
regarding the application o f the test for determining title navigability. Navigability is a question o f 
fact, not a simple legal formula. Variations in waterbody use that result from different physical
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characteristics and transportation methods and needs must be taken into account. There are many legal 
precedents for determining navigability in other states based upon the particular facts presented in 
those cases.

The physical characteristics and uses o f  a waterbody used by the State for asserting navigability 
“c if  aria,” are based upon legal principles that have been established by the federal courts. These 
criteria are applied to  rivers, lakes, and streams throughout the State and take into account Alaska’s 
geography, economy, customary modes o f w ater-based transportation, and the particular physical 
characteristics o f  the waterbody under consideration.

To resolve these navigability criteria disputes, the S tate has actively pursued a limited number o f  court 
cases challenging particular findings o f  non-navigability by the federal government. Some o f  the 
important cases are:

G u lkana  R iver. In this case, both in the U.S. District Court and on appeal to  the U.S. Court o f 
Appeals, the federal courts rejected the federal government’s restrictive interpretation o f  the 
phrase “highway o f  commerce” in the title navigability test. The federal district court stated 
that to dem onstrate navigability, it is only necessary to show that the w aterbody is physically 
capable o f  “the most basic form o f commercial use: the transportation o f  people or goods." 
Because the Gulkana River can be used for the transportation o f  people or goods, the Gulkana 
R iver was found navigable. The court o f  appeals found that the modern use o f  the Gulkana 
R iver for guided hunting, fishing, and sightseeing trips is a commercial use and, since the 
physical characteristics o f  the river have not significantly changed since 1959, provides 
conclusive evidence that the river was susceptible o f commercial use at statehood. The court 
also found that modern inflatable rafts can be used to establish navigability. In 1990, the U.S. 
Supreme C ourt denied the request to review and overturn the decision and, thus, the Gulkana 
R iver precedent is now binding on all future navigability determinations in Alaska.

K an d ik , N ation  and  B lack  R ivers. In this case, the State and D oyon Limited successfully 
established that the use or susceptibility o f use o f  a river or stream by an 18-24 foot wooden 
riverboat capable o f carrying at least 1,000 pounds o f gear or supplies is sufficient to establish 
navigability. Based upon the use o f these types o f boats for the transportation o f  goods and 
supplies by trappers, as well as extensive historic and contemporary canoe use, the federal 
courts found the Kandik and Nation rivers navigable and, due to a technical interpretation o f  
the federal Quiet Title Act, failed to rule on the Black River. The D epartm ent o f  the Interior 
issued a “Recordable Disclaimer o f Interest” for the Black River, however, in 2003.

A lagnak  R iver, N onv ianuk  R iver, K u k ak lek  Lake and  N onv ianuk  L ake . In this federal 
district court case, the Alagnak River, Nonvianuk River, Kukaklek Lake and Nonvianuk Lake 
w ere all found navigable. Their primary transportation use is for commercially guided hunting, 
fishing, and sightseeing and for government research and management. They also serve as a 
means o f  access for local residents to their homes and to the surrounding areas for subsistence 
hunting and fishing.
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From  the standpoint o f  the public, the state and the federal governments both contribute to the 
confusion over navigability determinations. The State Policy on Navigability adopted by the Alaska 
D epartm ent o f Natural Resources includes the following explanations:

“W hen information is lacking, and it must make a navigability determination, the state 
is forced to rely solely upon the physical characteristics shown on maps and aerial 
photographs. In these cases, the state identifies as navigable all streams depicted on the 
U .S.G .S. maps with double lines (generally at least 70 feet wide) and having an average 
gradient over the length o f  the stream o f no more than 50 feet per mile.”

“Streams depicted with single lines, although narrower in width, may also be listed as 
potentially navigable if  they have gradients o f  substantially less than 50 feet per mile 
and are at least 10 miles.”

“If  a lake is totally isolated, it will be included on the state’s navigability maps if it is at 
least 1 Vi miles long. That length insures that the lake can be used as a highway.”

“An isolated lake might need to be 2-3 miles long to be included on the state’s 
navigability maps.”

“ ...those lakes which are shown on maps and aerial photographs as having a navigable 
w ater connection w ith other navigable waters, or which are accessible by short overland 
portages, arc considered navigable regardless o f the size o f the lake.”

C louded Titles Due to E rroneous N avigability  D eterm inations

The standard procedures for surveying and conveying federal land are found in the Manual o f  
Instructions for the Survey o f  the Public Lands o f  the United States. Under those procedures, 
consistently used in every public land state except Alaska, only uplands are surveyed and conveyed in 
fulfillment o f acreage entitlements, not submerged lands. The survey rules require that all lakes 50 
acres o r larger, and rivers and stream s three chains (198 feet) in width or wider, regardless o f 
navigability, be meandered rivers, lakes, and streams is not included in computing the amount o f  land 
involved in the conveyance.

In Alaska, however, the federal government had not consistently followed these survey rules. Until 
1983, the federal government treated submerged lands the same as uplands. All bodies o f w ater that 
were considered non-navigable by the federal government, regardless o f  size, were surveyed as though 
they w ere uplands and the acreage o f  submerged lands w ere charged against the total acreage 
entitlement.

Because o f these conveyance procedures, the navigability o f  waterbodies in Alaska has been an issue 
o f contention since the enactment o f  the Alaska Statehood Act and ANCSA. In addition to the 
problems caused by a lack o f  information about many waterbodies, the situation was exacerbated by 
the narrow  definition o f navigability used by the federal government. Hundreds o f rivers, lakes and 
stream s considered navigable by the state were determined non-navigable by the federal government.
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In 1983, the Departm ent of the Interior agreed that the standard rules o f  survey should be followed for 
land conveyances in Alaska. The recipients o f  conveyances from the federal government are charged 
only for the amount o f public land is calculated by the survey, which does not include the areas of 
meandered rivers, lakes and streams. This decision by the D epartm ent o f the Interior was legislatively 
approved in 1988.

D espite the fact that the use o f  these survey procedures has eliminated many o f  the land conveyance 
problems after 1983, a major problem concerning navigability decisions made by the federal 
government under the old system remains unresolved. At issue are the hundreds o f  erroneous non­
navigability decisions and the resulting submerged land conveyances made to ANCSA corporations in 
previous years. This issue becomes more critical as efforts are made by the federal government to 
establish a deadline for completing land conveyances. ANCSA corporations may be unable to replace 
erroneously conveyed submerged lands if the selection process had been terminated.

Difficulties Q uieting T itle to Subm erged  L an d s

The State must file a Quiet Title Action in federal court to definitively resolve a dispute with the 
federal government regarding ownership o f a navigable w ater body. The federal government has made 
it very difficult to quiet title. The Quiet Title Act provides that the United States may be named as a 
party defendant in a civil action “to adjudicate a disputed title to  real property in which the United 
States claims an interest.” 28 U .S. C. § 2409a(a). The United States has adopted a very narrow view 
o f the term “claims and interest,” asserting that the federal court has no jurisdiction to hear quiet title 
actions against it unless the federal government actively and expressly asserts an interest in the lands.
In the context o f  the submerged lands, this will occur only in rare circumstances.

While the Ninth Circuit Court o f  Appeals has decided that a federal non-navigability decision is a 
sufficient federal claim o f interest to give the court jurisdiction under the Quiet Title Act, for these few 
waterways the State still may be unable to get a judgment, for the following reason. The State receives 
notice o f a non-navigability determination when BLM  issues a conveyance decision. Both because the 
State must give 180 days notice under the Quiet Title Act before filing a complaint, and because a 
preliminary injunction to prevent the conveyance is unavailable under the Quiet Title Act, the United 
States will likely convey the lands to a third party before the State can do anything to prevent it, and 
the State could arguably lose its cause o f  action against the United States.

Therefore, the State rarely has a viable cause o f  action to quiet title to submerged lands. The United 
States is in virtually the same position it was before the Quiet Title Act was passed: it controls when 
and how a court resolves title disputes. The exception to this general rule will be title disputes based 
on the issue o f whether the United States defeated the S ta te’s right to submerged lands before 
statehood, where the United States has expressly taken a position.

The final legal determination o f  whether a water-body is navigable is a complex process requiring 
factual determinations that a waterw ay had been effectively used for com merce prior to statehood. In 
the States’ litigation to quiet title to the Black, Kandik, and N ation Rivers in northeast Alaska, a panel 
for the Ninth Circuit Court o f  Appeals noted in January, 2000:
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“There is also a serious policy concern in favor o f allowing resolution o f disputes based on the 
United S tates’ inchoate claim to  everything in Alaska but w hat it has disclaimed. Eventually, 
all the witnesses will be dead, reducing the reliability o f  litigation. Someone w ho used one of 
these rivers in 1959 at age 20 is now 60. The population in the area was so sparse at all 
relevant times -  probably no more than a couple o f  hundred people who might have used the 
three rivers during the relevant time, most too young to have relevant knowledge or too old to 
have survived the forty years since statehood -  that a few deaths by old age can remove m ost or 
all the knowledgeable witnesses. Also, a state entitled as o f  1959 to all the incidents o f 
ownership in its rivers, yet still deprived o f clear title forty years later, is effectively deprived o f 
what it is entitled to under the equal footing doctrine.”

In addition, the process has become incomprehensibly complicated and expensive. A  case in point is 
the quiet title action by the State to resolve submerged lands ownership under the Black, Kandik and 
N ation rivers in northeast Alaska. These three rivers clearly meet the criteria established by the federal 
courts for determining navigability in Alaska. Despite the fact that no one contested the S tate’s claim 
that these three rivers met the federal courts criteria for determining navigability, this case took nine 
years and upwards o f  a million o f  state and federal dollars to litigate, eventually resulting in the State 
winning two o f the three cases and achieving no solution on the third.

Solutions T h rough  A dm in istra tiv e  Action — R ecordab le  D isclaim er o f In terest

Following meetings with the Legislative leadership in 2002, the Departm ent of the Interior offered to 
examine the possibility o f  using a “Recordable Disclaimer o f  Interest” as a means o f  resolving 
submerged lands title disputes between the state and the federal government. In 2003, the Department 
o f  the Interior issued a “Recordable Disclaimer o f Interest” in the B lack River located in Northeast 
Alaska. This River was one o f  three rivers in that region that the ownership of the submerged lands 
was not resolved through litigation.

The legislature, through Legislative Budget and Audit, has funded a special project for the Alaska 
Departm ents ofN atural Resources and Fish and Game to expedite the petition process to the 
Departm ent o f the Interior for issuing “Recordable Disclaimers o f Interest” for navigable waters and 
RS 2477 Rights-of-way. The major emphasis o f the project has been directed at navigable waters. 
Some petitions are pending and others are due to be submitted early in 2004.

Solutions T h rough  F ederal L egislation

A. C hanges to the  Q uiet T itle  Aet. The precise issue in dispute between the state and the United 
States is what should require the United States to “claim an interest" so as to trigger jurisdiction 
under the Quiet Title Act. A provision in the Quiet Title Act that defines this phrase broadly 
enough to  permit the state to quiet title to its submerged lands would resolve the issue. This 
would require a definition that makes the existence o f a legal cloud on title sufficient to 
constitute a federal claim o f  interest, so that the United States’ refusal to take a position as to 
navigability for title purposes o f  waters on federal lands would give the state a cause o f action 
in federal court.
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B .  J o in t S ta te /F edera l N avigable W aters  C om m ission. In 1971, Congress and the State o f 
Alaska respectively created a Joint Federal/State L and U se Planning Commission for Alaska to 
assist in the massive land-use planning process following passage o f  the Alaska N ative Claims 
Settlement Act. The State Legislature passed a bill in 2002 to create a similar State/Federal 
Commission for the purpose o f  expediting navigability determinations and providing 
recom mendations for ways to improve the process o f  making w ater use and navigability 
decisions in Alaska. Similar legislation was introduced in Congress by the Alaska delegation 
to create the federal portion o f  the Commission. Unfortunately, this legislation did not pass as 
the federal and state administrations looked for other ways to accelerate title dispute 
resolutions.

E xam ples o f N avigab ility  Com plexities & A dditional In fo rm atio n

Appendix A  is a copy o f  the State o f  A laska’s August 27, 1992 notice to Secretary o f  the Interior, 
Manuel Lujan, Jr. o f  its intent to quiet title to submerged lands described under 194 specific water­
bodies in Alaska. Similarly, Appendix B contains a copy o f  the official notice to Secretary o f the 
Interior B ruce Babbitt o f  the S tate’s intent to quiet title to submerged lands described under an 
additional 9 water-bodies. M ost o f  the water-bodies listed in Appendix A and Appendix B have been 
recognized by the Bureau o f  Land M anagement as being navigable for land conveyance purposes but 
have maintained that this assertion is not for title purposes.
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DEPARTMENT OF LAW

OFFICE OF THE ATTORNEY GENERAL

August 27, 1992

WALTER J. HICK EL GOVERNOR
PLEASE REPLY TV:

h f 103 i W EST dTH AVENU£ SUITE 200 
ANCHORAGE, ALASKA 99S0I-I99d 
PHONE: [907) 2C3-SIOO
FAX: [907) 2750697

□  K E Y  B A N K  BU ILD IN G100 CUSMM/W 5T. SUITE *00 
Fa ir b a n k s , a ia s k a  997oi-*679
PHONE: [007) AS I-251!
FAJT: (SC7J «5l-28^6

□ p.o. s o x  i icaoo ■state CAPrroL 
JUNEAU, ALASKA  998I I -0300 
PHONE: (907) *SS~3£00
FAX: (907) *63-S39S

Manuel Lujan, Jr., Secretary 
Department of the Interior 
1849 C Street NW 
Washington, D.C. 20240

Dear Mr. Lujan:

The State of Alaska intends to file real property quiet title 
actions as to the submerged lands described on the list attached as 
appendix A, and is providing you this notice pursuant to 28 U.S.C. 
S2409a(m). Title to these lands passed to Alaska at statehood 
based on the equal footing doctrine, the Submerged Land Act of Hay 
22, 1953, P.L. 83-31, 67 Stat. 29, 43 U.S.C. SS1301 et s^g.r and
the Alaska Statehood Act of July 7, 1958, P.L. 85-508, 72 Stat.
339, 48 U.S.C, note preceding S21.

JMG/sh
Attachment

Sincerely,

CHARLES E. COLE 
ATTORNEY GENERAL

(LAAAalC. - y j i
'oanne H. Grace 
ssistant Attorney General

cc: J. T. Tangen, Regional Solicitor, Department of Interior
Eduard F, Spang, State Director, Bureau of Land Management 
Niles Cesar, Area Director, Bureau of Indian Affairs 
Walter Stieglitz, Regional Director, Fish and Wildlife Service 
John Morehead, Regional Director, National Park Service
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Appendix A to letter Of August 27, 1992. . U .
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Colville Recricn

Mouth of Colville River to Nuka River 
Mcuth of Kuna River to Chefamak

N a rtts je s t  R eo im

Mcuth of Agiapuk River to American River 
Mcuth of American River to Budd Creek 
Mcuth of Buck.1 and River to West Fork 
Mouth of Fish River to Qoilak Creek 
Mouth of Niukluk River to Council 
Mcuth of Kcbuk River to lower Kobuk Canyon 
Mcuth of Xoyuk River to Dine landing 
Mcuth of Kuzitrin River to Naxapaga River 
Mcuth of Naxapaga River to Turner Creek 
Mouth of Noatak River to Aniuk River 
Mcuth of Selavik River to Kugarak River 
Shaktoolik River 
Throat River 
Ungalik'-River
Mouth of Unalakleet River to Temile Creek

Kovukuk River Region

Mcuth of Hcqatza River to Hog Landing 
Mcuth of Koyukuk River to Betties 
Mcuth of Middle Fork to Wiseman

Upper Yukon Rsaicn

Mcuth of Bearpaw River to Diamond 
Mcuth of Beaver Creek to Victoria Creek 
Birch Creek
Mcuth of Black River to Boundary
Mouth of Chandalar River to North and West Forks
Mcuth of Charley River to Bear Creek
Mouth of Chatanika River to Steese Highway Bridge
Christian River
Mcuth of Coleen River to Lake Creek (59 miles) 
Mouth of Crooked Creek to Bridge 
Grass River
Mouth of Hess Creek to North and South Forks 
Mcuth of Hodzana River to Pitka Fork (79 miles) 
Jim Lake
Mouth of Kandik River to Boundary 
Mouth of Nation River to Boundary
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Mcuth of Porcupine River to Boundary 
Ray River
Mcuth of Seventymile River to Barney Creek 
Mcuth of Sheenjek River to Thluickchnjik Creek 
Mouth of Tatanduk River to Boundary

40 Mile Area

Forty Mile River
Mcuth of North Fork Forty Mile River to Kink
Mcuth of South Fork Forty Mile River to Mosquito Fork

South Central Region

Mouth of Chulitna River to Tckositna River 
Mcuth of Kasilak.'' River to Tustmnersa lake f  
Mouth of Kenai River to Kenai Lake 
Kenai Lake 
Knik River
Lake Louise and cutlet 
Lake Tustunnena
Mouth of Skvverrtna River to Portage Creek 
Susitna Lake
Mouth of Susitna River to Indian River 
Mouth of Talkeetna River to Chunilna Creek 
Mouth ofT Tokositna River to Hone. Lake Outlet 
Tycne Lake
Mouth of Tycne River to Tyone Lake
Mouth of Yentna River to confluence of its East and West Forks 
Johnson River 
Red River

Tanana Region

Mouth of Chena River to North Fork
Mouth of Chisana River to Scottie Creek
Mouth of Gocdpasture River to Central Creek
Harding Lake
Healy Lake and outlet
Johnson River
Mouth of Kantishna River to Lake Minchumina
Lake George and outlet
Lake Mansfield and outlet
Mouth of Nahesna River to Nahesna Mine
Mouth of Nenana River to Healy River
Mouth of Salcha River to Paldo Creek
Mouth of Tanana River to Nabesna and Chisana Rivers
Mouth of Teklanik River to near Coma Lake
Mouth of Tetlin River to Tetlin Lake
Mcuth of Tolcrvana River to West Fork
Mouth of Wocd River- to Fish Creek
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Middle Yukm River

Mcuth of Inrcko River to Cripple Creek 
Mcuth of Iditarod River to Iditarcd 
Khotol River 
Little Melozitna River 
Melozitna River
Mcuth of Ncwitna River and Sulstna Rivers to Tamarack Creek 
Tozitna River

Lover "Yukon Region

Anvik River 
Bonasila River 
Kotlik River 
Nulato River 
Pastolik River

Kuskokvim River Region

Mouth of Aniak River to Salman River 
Mcuth of Big River to otter Creek 
Mcuth of Chukcwan River to Gemuk River 
Croaked Creek
Mcuth of East Fork Kuskokvim River to Slew Fork and Tonzona River
Mcuth of Genuk River to Beaver Creek
Mcuth of George River to Julian Creek
Mcuth of Holitna River to Chukcwan River
Hoholitna River
Mcuth of Johnson River from Mud Creek Portage to Crooked Creek 
Mcuth of Johnson River to Nunapitchuk and Atrcautluak 
Kisaralik River
Mouth of Kuguklik River to Kipnuk 
Kulik Lake
Mouth of KUskokwira River to North Fork 
Little Tonzona River
Mcuth of Middle Fork and Big River to Salmon River 
Mouth of Middle Fork Kuskokvim River to Pitka Fork 
Mouth of Nixon Fork to its West Fork
Mouth cf North Fork Kuskokvim to Lake Minchunira. Portage
Mcuth of South Fork Kuskokvim River to Tatina River
Mouth of Storey River to T.-imp. Village
Mcuth of Swift Fork to Highpcwer Creek
Moutn of Tbkcrtna River to Fourth of JUly Creek
Mouth of Talbiksak River to Yukon-Kaskokwim Portage
Mcuth of Tuluksak River to Upper Lard
Whitefish lake and outlet

Bristol Bay Region

Alec River ovJ <7 .̂’ Vc,
Aniakchak River
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Black Lake ckj^vw *£-
Mcuth of Chignik River to Black Lake V_
Oiikuminuk Lake 
Chilikadrotra River 
Cnulitna River 
Clark River
Mcuth of Copper River to Falls 
Dago Creek - v&ACK»fc 
Dog Salmon River 
Eek River
Bgegik River and Eecharof Lake 
Gibralter Lake and cutlet 
Mcuth of Goodnews River to Watlamuse Creek 
Mcuth of Igushik River to Amanka Lake 
Illiamna Lake
Mouth of Illiaanna River to Forks
Mcuth of Kanektok River to Kagati Lake
Kakhonak Lake
Mcuth of King Salmon River to Olds Creek 1/qcfsVJk-
Mouth of Kvichak River to lllismna. Lake ^
Lake Aleknagik 
Lake Chavekuktuli 
Lake Clark 
Lake Beverly 
Lake Kulik .mi . ko-t-rv— i 
Lake Nerka
Lower Pike Lake and cutlet ua<x'^V - 
Kokwok River “
Fbktuli River 
Muklung River
Mcuth of Mulchatna River to Summit Creek 
Mouth of Naknek River to Naknek lake 
Negukthlik River 
Newhalen River 
Nishlik Lake
Mcuth of Nushagak River to New Stuyahnk
Mouth of Nuyakuk River to Nuyakuk Lake
Orxgoke River
Osviak River
?uigmy River
Pile River
Ruth Lake and cutlet ugrWLoiU-
Mcuth of Smelt Creek to Smelt Lake
Mcuth of Snake Piver to Nunavaugaluk Lake
Stuyahok River
Tazmina River
Mouth of Togiak Ri\~ar to Tcgiak Lake 
Tunulk River 
Ualik Lake
Mouth of Ugashik River to lower and Upper Ugashik Lakes 
Upnuk Lake 0
Weary River
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Mcuth of Wood River to Lake Aleknagik

Pepper River Region

Mcuth of Bering River to near Bering Lake
Mcuth of Chitna River to Tana River
Mouth of Copper River to Batzulnetas (above Slana)
Cross-wind lake
Mouth of Eyak River and Eyak Lake 
Mouth of jdutina River to Klutina Lake 
Lowe River
Miles Lake and outlet 
Nelchina River

- Tasnuna River
- Mcuth of Tazlina River to Tar lira Lake

Southeast Region

Chilkat River 
Chilkcot River 
Stikine River

Kodiak Island and Shelikof Straight Region 

Afognak Lake
Mouth of Afognak River to the remains of the Bridge 
Akalura and Red Lakes
Mcuth of Aniakchak River to Albert Johnson Creek 
Karluk Lake
Mcuth of Karluk River to Karluk Lake _

Statewide Region

Yukon River
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TONY KNOWLES, GOVERNOR 

PLEASE REPLY TO:

&  1031 W EST  4TH A VENUE. SU IT E  300 
ANCHORAGE. ALASKA 99501-1994 
PHONE. (907) 269-SI 00 
F A X : (907)270-3697

<*» KEY S A W  BU ILD ING
100 CUSHMAN ST.. SU IT E  400
F a irbanks . A la ska  99701-4679
PHONE: (907)491-23 11
FAX. (907)451-2346

1 P.O  BO X H0300-OIMOND C O URT HOI 
JUNEAU. ALASKA  99811-0300 
PHONE: (907)465-3600
FAX: (907)465-6735
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D E P A R T M E N T  O F  L A W

OFFICE OF THE ATTORNEY GENERAL

December 17 ,  1996

CERTIFIED MAIL -.RETURN RECEIPT R E Q U E S T E D

Bruce Babbitt 
Department of the Interior 
1849 C Street NW 
Washington, D.C. 20240

Dear Mr. Babbitt:
*

The State of Alaska intends to file real property quiet title 
actions as to the submerged lands described on the |list attached as 
appendix A, and is providing you this notice pursuant to 28 U.S.C. 
S 24D9a(m). Title to these lands passed to Alaska at statehood 
based on the equal footing doctrine, the Submerged| Land Act of May 
22, 1953, P.L. 83-31, 67 Stat. 29, 43 U.S.C. S5 1301 et seg., and 
the Alaska Statehood Act of July 7r 1958, P.L. 85-508, 72 Stat. 
339, 48. U.S.C. note preceding S21. j

Attachment

Sincerely,

BRUCE M. BOTELHO 
ATTORNEY GENERAL

I

nne M. Grace
istant Attorney General

c c : Laurie Adams, Regional Solicitor, Department of Interior 
Tom Allen, State Director, Bureau of Land Management 
Niles Cesar, Area Director, Bureau of Indian [Affairs 
David B. Allen, Regional Director, Fish and Wildlife Service 
Robert Barbee, Regional Director, National Park Service
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APPENIDIX A

Coppar River Region 
Copper River '

Northern Region 
Kuk River 
Keade River 
Kukpowruk River

Bristol Bay Region 
Arolik River 
Kanektok River 
Kisaralik River 
Goodnevs River 
Togiak River
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Date of 5-Day Notice:
(in accordance with Uniform Rule 23)

Resources Committee considered SENATE BILL NO. 295

SB 295 EXTEND NAVIGABLE WATERS COMMISSION

"An Act extending the termination date of the Navigable Waters Commission for Alaska; and providing for an 
effective date."
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be replaced with 

adopt previous _
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