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CS FOR SENATE BILL NO. 232(FIN)
IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTY-THIRD LEGISLATURE - SECOND SESSION

BY THE SENATE FINANCE COMMITTEE

Offered:
Referred:

Sponsor(s): SENATE RULES COMMITTEE BY REQUEST OF THE GOVERNOR

ABILL
FORANACT ENTITLED

i Aot ity D s B e ieets frad dterpoibsFte edas
ietieetsg tepdicephes” tieetsde, ad tejdd et
saer reoag\illepdic sy dfias fon tepdicephes” Mot
seer difatigtepdicephes” Mieetsdenartitod ai brefrd
artritios utr 90D © iadie epyes; litiy sroe aesit Trillp
nHicsEydfiersiie intepdicephes Miretsdgmofieas ad
BE ITENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. The uncodified law of the State of Alaska is amended by adding a new section

to read:

PURPOSE. The purpose of this Act is to

(D ensure that the teachers' retirement system, the public employees

retirement system, and the judicial retirement system continue to meet governmental plan
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qualifications set by the Internal Revenue Service so that those plans may qualify for

favorable federal tax treatment; and

(2) implement changes in those retirement systems so that members can take
advantage of changes in federal tax laws and better plan their retirement.

* Sec. 2. AS 14.25.010(b) is amended by adding a new subsection to read:
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(c) An amendment to this chapter does not provide a person with a vested
right to a benefit if the Internal Revenue Sendee determines that the amendment will

result in disqualification of the plan under the Internal Revenue Code.

* Sec. 3. AS 14.25.050(a) is amended to read:

(a) Except as provided in (c) of this section, beginning January 1, 1991, each
member ITEACHER1 shall contribute to the system an amount equal to 8.65 percent
of the member's ITEACHER'SI base salary accrued from July 1 to the following
June 30. The emplover shall deduct the contribution from the member’s
[TEACHER'S] salary at the end of each navroll period, and the contribution shall be
credited bv the svstcm to the member contribution account. The contributions
shall be deducted from employee compensation before the computation of applicable
federal taxes and shall be treated as employer contributions under 26 U.S.C. 414(h)(2).
A member may not have the option of making the payroll deduction directly in cash

instead of having the contribution picked up by the employer.

*See. 4. AS 14.25.060(a) is amended to read:

(@) If a member first joined the svstcm [SERVICEL before July 1, 1990, and
has military service or Alaska Bureau of Indian Affairs (BIA) sendee, or if a member
ioined the svstem before Julv 1. 1978. and has creditable outside service, the member
mav claim this sendee. If the member claims the sendee, the member is indebted
to the system as follows:

(1) at [AT] the time of first becoming a member of the system, the
arrearage indebtedness is seven percent of the base salary multiplied by the total
number of vears of creditable outside, military, and Alaska BIA service: the [ THE]
administrator shall add compound interest at the rate prescribed by regulation to the
arrearage indebtedness beginning July 1, 1963, or at the time the member first

becomes eligible to claim the sendee, whichever is later, to the date of payment or the
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date of retirement, whichever occurs first® [.]

@ i:[IF] a member terminates from the system and is subsequently
reemployed as a member, the arrearage indebtedness to the system for outside,
military, or Alaska BIA service accumulated in the interim is seven percent of the base

salary upon reentering membership service, multiplied by the number of years of
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interim outside, military, and Alaska BIA service: CDTFI]J"d [ COMPOUND]
interest at the rate prescribed by regulation shall be added to tire arrearage

indebtedness beginning July 1, 1963, or the date of reemployment as a member,

whichever is later, to the date of payment or the date of retirement, whichever occurs

First.

*See. 5. AS 14.25.062 is amended to read:

S 14.25.062. R stHiEEt rdEles. A menbe [TEACHER] who
has received a refund of contributions in accordance with AS 14.25.150 ﬁEB
arresotiy aale soe uty tedgda. A marber ney &t ©
i steqeiElsrteastavith terckdly maigtetdant
dterdid Ian detin Breck uthr te s, an rtEtes s
INDEBTED] to the system in the amount of the total refund Shjl mwjm
Compound interest at the rate prescribed by regulation shall be added to the
reinstatement indebtedness from the date of the refund to the date of repayment or he

date ofretirement, whichever occurs first.

*Sec. 6. AS 14.25.070 is amended to read:

Sec. 14.25.070. Contributions by employer. An employer shall contribute to
the system an amount equal to the percentage, as certified by the administrator, of the
sum total of the base salaries of all members [TEACHERS] that is required in
addition to member [TEACHER] contributions to provide the benefits of this chapter
times the sum total of the base salaries paid to members [TEACHERS], including any

adjustments to contributions required by AS 14.25.173(a), by the employer.

*Sec. 7. AS 14.25.075(a) is amended to read:

(a) An employee who is eligible to purchase credited service
AS 14.25.047 or 14.25.048, a member who is eligible to purchase credited service
under AS 14.25.048. 14.25.050. 14.25.060 [AS 14.25.060], 14.25.061, 14.25.062,
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[OR] 14.25.100, Crm,or a teacher who is eligible to purchase credited service
under AS 14.20.345, AS 14.25.050, KA, or 14.25.105 [IS A MEMBER FOR
PURPOSES OF THIS SECTION. A MEMBERY], in lieu of making payments directly

to die system, may elect to have the member's employer make payments as provided

in this section.

* See. 8. AS 14.25.075(b) is amended to read:

(b) A member may elect to have the employer make payments for all or any
portion of the amounts payable for the member's purchase of credited service through
a salary reduction program as follows:

(1) the amounts paid under a salary reduction program are in lieu of
contributions by the member making the election; the electing member's salary or
other compensation shall be reduced by the amount paid by the employer under this
Sleetion [SCTION];

(2) the member shall make an ilemelection under this
S.tﬂf[n[SECTION] to purchase credited service éBpermitted in AS 14.20.345,
AS 14.25.047, 14.25.048, 14.25.050, 14.25.060, 14.25.061. AS ]4.5.@, 14.25.100,
[OR] 14.25.105. U'M-Mbefore the member's termination of employment; the
ilﬁﬂ:ﬂbelection must specify the number of payroll periods that deductions will
be made from the member's compensation and the dollar amount of deductions for
each payroll period during the specified number of payroll periods: tecbidirs
mece uth teaayah cee i tearia-diteneroer™s anrstin
dfeploretwith teeploa atenerter s dstt aonts @Edbryan
eploaruthr @dftissetinmay rat ke gl tvad tepynatofte
dllraont dfteds dios imes tiy tertindrte e svie
et BeErypud s by temantoer ttvagh @udil cel otion nacodaee
with tenebar™s meazdedstuta tsaagah;

(3) [A MEMBER WHO MAKES AN ELECTION UNDER THIS
SECTION TO HAVE THE EMPLOYER MAKE PAYMENTS FOR LESS THAN
ALL OF THE AMOUNTS PAYABLE FOR THE MEMBER’S PURCHASE OF
CREDITED SERVICE MAY SUBSEQUENTLY ELECT TO HAVE THE
EMPLOYER MAKE PAYMENTS FOR ALL OR ANY PORTION OF THE
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REMAINING AMOUNTS PAYABLE FOR THE MEMBERS PURCHASE OF
CREDITED SERVICE;

141] amounts paid bv an employer under this S.tﬂf[nTSECTIONI
shall be treated as employer contributions for the purpose of determining tax treatment
under 26 U.S.C. (Internal Revenue Code); the amounts paid by the employer under
this section may not be included in the member's gross income for income tax

purposes until those amounts are distributed by refund or retirement benefit payments.

*RB 9. AS 14.25.075(f) is amended to read:

(f) TFE[TO THE EXTENT THAT A PAYMENT UNDER THIS SECTION
DOES NOT ALTER, AMEND, OR REVOKE ANY ONE OR MORE CURRENTLY
EFFECTIVE ELECTIONS MADE BY THE EMPLOYEE, THE] board may accept

Idba [EMPLOYEE! contributions TraN anHTtH', ad deet tadas &
asmiw Nntesistn, Trtepdese, nwoea n@t, dioaeEl
aeiE ssveutr tssto rte ageieet, nwokea n@t, a
TrAEl qeiel sveutr SUAE. Crtrbiosnece uth ts
sisstinnay rotke aid bpdese srde ey Ed uty @ ot
st A dba otrtion a tash-as dsris ntssstin L
WHICH] shall [ALSO] be treated as employer contributions for the purpose of
determining tax treatment under the Internal Revenue Code and mav be made [. FOR
THE PAYMENT FOR CREDITED SERVICE PURCHASES MADE UNDER THIS
SECTION IN WHOLE OR IN PART,] by any one or a combination of the following
methods:

(1) subject to the limitations prescribed in [26 U.S.C. 401(a)(3) AND]
26 U.S.C. 402(c), accepting eligible rollover distributions directly from one or more
retirement programs of another employer that are qualified under 26 U.S.C. 401(a) or
accepting rollovers dircctlv from a member IAN EMPLOYEE];

(2) subject to the limitations prescribed in 26 U.S.C. 40S(d)(3)(A)(ii),
accepting from aITBTtEr[AN EMPLOYEE] conduit rollover contributions that are
received bv the fTGTtEr[EMPLOYEEl from one or more conduit rollover individual
retirement accounts previously established bv the ﬂﬂm[EMPLOYEE];

(3) subject to the limitations prescribed in 26 U.S.C. 403(b)(13),

CSSB 232(FLN)
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accepting direct trustee-to-trustee transfers of all or a portion of theaccounts of the
member [EMPLOYEE], on or [AND] after January 1, 2002, from a tax sheltered
annuity described in 26 U.S.C. 403(b);

(4) subject to the limitations prescribed in 26 U.S.C. 457(e)(17),
accepting direct trustee-to-trustee transfers of all or a portion of theaccounts of the
member [EMPLOYEE], on or [AND] after January 1,2002, from an eligible deferred
compensation plan of a tax-exempt organization or a state or local government
described in 26 U.S.C. 457(b);

(5) accepting direct trustee-to-trustee transfer from an account
established for the benefit of the member in AS 39.30.150 - 39.30.180 (Alaska
Supplemental Annuity Plan).

* Sec. 10. AS 14.25.075(i) is amended to read:

0] On satisfaction of the eligibility requirements of AS 14.20.345,
AS 14.25.047, 14.25.048, 14.25.050, 14.25.060, 14.25.061, 14.5@, 14.25.100,
[OR] 14.25.105, or M-m,the requirements of this section, and the administrative
filing requirements specified by the board, the system shall adjust the member's
credited service history and add any additional service credits acquired.

* Sec. 1 AS 14.25.110(k) is amended to read:

(k) For svstcm fiscal years beginning after December 31. 1975. and
notwithstanding [NOTWITHSTANDING] any other provision of this chapter, the
projected annual benefit provided by this chapter and the benefit from all other defined
benefit plans required to be aggregated with the benefits from this system under the
provisions of 26 U.S.C. 415 may not increase to an amount in excess of the amount
permitted under 26 U.S.C. 415 at any time. In the event that any projected annual
benefit of a member exceeds the limitation of 26 U.S.C. 415 for a limitation year, the
system shall take any necessary remedial action to correct an excess accrued annual
benefit. The provisions of 26 U.S.C. 415, and the regulations adopted under that
statute, as applied to qualified defined benefit plans of governmental employers are
incoiporated as part of the terms and conditions of the system. This subsection applies
to any member of this system.

* See. ]2_ AS 14.25.165(h) is amended to read:

CSSB 232(FIN) -6-
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(h) Unless otherwise specified, the provisions of this section apply to calendar
years beginning on or after January 1, ]%[1989].
*Sec. 13. AS 14.25.220(2) is amended to read:

(2) "actuarial adjustment” means tire adjustment necessary to obtain
equality in value of the aggregate expected payments under two different forms of
pension payments, considering expected mortality and interest earnings on the basis of
asptos, Bdas ad nettos sEafE n e EDs Ba uth te
seten tet ac fnaly atpied uthr AS UB02 by te bad ad et
derlyped ceeploar detin intecianiatin dFtearant dfiay
mabers et [TAAES RFERRD TO N THE INKCRVATION

HANDBOOK PUBLISHED UNDER AS 14.25.030(5)];
* Sec. ]4. AS 14.25.220(42) is amended to read:
(421 "teacher" adror! "member aeLEH im&mum’
t-Bd'EFHa'dM[MEANS] a person eligible to participate in the system and

who is covered by the system, limited to

(A) a certificated full-time or part-time elementary or
secondary teacher, a certificated school nurse, or a certificated person in a
position requiring a teaching certificate as a condition of employment in a
public school of the state, the Department of Education and Early
Development, or the Department of Labor and Workforce Development;

(B) a full-time or part-time teacher of the University of Alaska
or a person occupying a full-time administrative position at the University of
Alaska that requires academic standing; the approval of the administrator must
be obtained before an administrative position qualifies for membership in the
system; however, a teacher or administrative person at the university who is
participating in the optional university retirement program under AS 14.40.661
- 14.40.799 is not a member under this system;

(©) a state legislator who elects membership under
AS 14.25.040(b);

*Sec. 15. AS 22.25.011 is amended to read:

S 2205011, m(fjfgsa'dm Each justice and

-7- CSSB 232
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judge appointed after July 1, 1978, Bamanter chﬁitej.diiil (S (s 8
sdenadtedied e JHIESAjudge's yomimE@tadshai contribute

seven percent of the base annual salary received by the justice orjudge to the judicial
retirement system. Contributions shall be made for all creditable service under this
chapter up to a maximum of 15 years. This contribution is made in the form of a
deduction from compensation, at the end of each payroll period, and is made even if
the compensation paid in cash to the justice or judge is reduced below the minimum
prescribed by law. The contributions shall be deducted from the justice's or judge's
compensation before the computation of applicable federal taxes and shall be treated
as employer contributions under 26 U.S.C. 414(h)(2). A member may not have the
option of making the payroll deduction directly in cash instead of having the
contribution picked up by the employer. Each justice and judge is considered to
consent to the deduction from compensation. Payment of compensation less the
deduction constitutes a full discharge of all claims and demands for the sendees
rendered by the justice or judge during the period covered by the payment, except as
to the benefits provided for under this chapter. The contributions shall be credited to
the judicial retirement fund established in accordance with AS 22.25.048.
* See. 16. AS 22.25.012(a) is amended to read:

(a) An administrative director of the Alaska court system appointed under art.

IV, sec. 16 of the state constitution is & MaEMEY LrCH'tEjﬂiﬂ (ST (s
sdanasdtediedteamstraiedreda Sgyortetad Enited

to retirement benefits under this chapter on the terms and conditions applicable to a
superior court judge appointed after July 1, 1978, except that an administrative
director may receive retirement benefits only with service as administrative director
for 10 or more years.
* Sec. 17. AS 22.25.025 is amended by adding a new subsection to read:

(b) An amendment to this chapter does not provide a person with a vested
right to a benefit if the Internal Revenue Service determines that the amendment will
result in disqualification of the plan under the Internal Revenue Code.

*R 18, AS 22.25.048(i) is amended to read:

o IfttejdcH eeetsgen slantdel
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O amaer woe @ihios e rot b eio,
iepdesditeneter’s eploat HsatediedFteanisting
tesgen sal e osihed Tl et e neter”s ajsed aoned

(2) if [IF, UPON TERMINATION OF THE SYSTEM,] all liabilities
are satisfied, any excess assets arising from erroneous actuarial computation shall

revert to the employer.

*3 1 As 22.25.900(1) is amended to read:

1) “actuarial equivalent" means temm

equality in value of the aggregate expected payments under two different forms of
pension payments, considering expected mortality and interest earnings on the basis of
asupos, Bdos ad rettas s n | HDs =B it te
seen tatae analy atpted uthr AS2.507 by te comissioar o
alinstration tat derly pedcberplo ar disaetin ntrecsanirationof
teaontday jdrEs Jaes anelar”™s et TAsLEs REFERRED
TO IN THE INFORMATION HANDBOOK PUBLISHED UNDER AS 22.25.025];
*SE.Z). AS 39.35.010 is amended by adding a new subsection to read:

(d) An amendment lo this chapter does not provide a person with a vested
right to a benefit if the Internal Revenue Service determines that the amendment will
result in disqualification of the plan under the Internal Revenue Code.

*SI:.Z_ AS 39.35.120 is amended to read:

e DR m“mm(frﬂ'm (a) An employee of the
state shall be included in this system upon commencement of employment with the
state, or on January 1, 1961, whichever is later. Unless an employee has elected to
participate in the optional university retirement program under AS 14.40.661 -
14.40.799, an employee of a political subdivision or public organization that becomes
an employer shall be included in the system on the effective date of the employer's
participation or the date of the employee's commencement of employment with the
employer, whichever is later. [UNLESS THE VILLAGE PUBLIC SAFETY
OFFICER WAIVES COVERAGE UNDER AS 39.35.127, A VILLAGE PUBLIC
SAFETY OFFICER EMPLOYED UNDER THE VILLAGE PUBLIC SAFETY

-0- CSSD 232(FIN)
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OFFICER PROGRAM ESTABLISHED IN AS 18.65.670 IS INCLUDED IN THIS
SYSTEM ON THE EFFECTIVE DATE OF THIS BILL SECTION OR UPON THE
OFFICER'S COMMENCEMENT OF EMPLOYMENT WITH THE EMPLOYER,
WHICHEVER IS LATER.]

(b) Inclusion in the system is a condition of employment for an employee
except as otherwise provided for

(1) an elected official,

(2) an employee making an election under AS 39.35.150(b); erd

(3) an employee of the university who has elected to participate in the
optional university retirement program under AS 14.40.661 - 14.40.799 [; AND

(4) A VILLAGE PUBLIC SAFETY OFFICER EMPLOYED BY A
NONPROFIT REGIONAL CORPORATION AS SET OUT IN AS 39.35.127].

* Sec. 22. AS 39.35.165(b) is amended to read:

(b) An employee may elect to have the employer make payments for all or any
portion of the amounts payable for the employee's purchase of credited sendee
through a salary reduction program as follows:

(1) the amounts paid under a salary reduction program are in lieu of
contributions by the employee making the election; the electing employee's salary or
other compensation shall be reduced by the amount paid by the employer under this
subsection;

(2) the employee shall make an i‘leaahelection under this section
to purchase credited service as permitted in AS 39.35.310, 39.35.330, 39.35.340,
39.35.342, 39.35.345, 39.35.350, 39.35.360, 39.35.370, 39.35.375, or 39.35.381 and
before the employee's termination of employment; the i’lﬁﬂﬂbelection must
specify the number of payroll periods that deductions will be made from the

employee's compensation and the dollar amount of deductions for each payroll period

during the specified number of payroll periods; tECEiﬂ-KTSmade U'CB’t'-B
arEyah ey teaia-dite neier™s tanration drerployie it
with teeploara-teneer”s dettt, aronts Eid byaneploar utr
B tissdtivnay rettegpis tvad teppmat oftedllraont of
te deldios IquesTtiy te prtion oF te aesie svie it s beig
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pudesd by te maner tradh @Eudll deloion nacodhe with te
nerier™s mecsdedstmuth tssissoT

(3) [AN EMPLOYEE WHO MAKES AN ELECTION UNDER THIS
SECTION TO HAVE THE EMPLOYER MAKE PAYMENTS FOR LESS THAN
ALL OF THE AMOUNTS PAYABLE FOR THE EMPLOYEE’'S PURCHASE OF
CREDITED SERVICE MAY SUBSEQUENTLY ELECT TO HAVE THE
EMPLOYER MAKE PAYMENTS FOR ALL OR ANY PORTION OF THE
REMAINING AMOUNTS PAYABLE FOR THE EMPLOYEE'S PURCHASE OF
CREDITED SERVICE;

(4)] amounts paid by an employer under this S.IEIi'n[SECTION]
shall be treated as employer contributions for the purpose of determining tax treatment
under the Internal Revenue Code; the amounts paid by the employer under this section
may not be included in the member's gross income for income tax purposes until those
amounts are distributed by refund or retirement benefit payments.

* Sec. 23. AS 39.35.165(f) is amended to read:
) -ITE[TO THE EXTENT THAT A PAYMENT UNDER THIS SECTION
DOES NOT ALTER, AMEND, OR REVOKE ANY ONE OR MORE CURRENTLY
EFFECTIVE ELECTIONS MADE BY THE EMPLOYEE, THE] board may accept

Idbﬂ'[EMPLOYEE] contributions TYaN a marbar ad Ci&tm cb
csriE ntessdn), Ttepdee, nwoea n@at, daeied
saSve I te asdieet, nvoke a n@t, dioraE el ave
uthras 2353 A dba atrbtio a tasl & ésri® nts

Stiﬂi[n[ WHICH] shall also be treated as employer contributions for the purpose
of determining tax treatment under the Internal Revenue Code a'drTH/tEﬂH:bl;
FOR THE PAYMENT FOR CREDITED SERVICE PURCHASES MADE UNDER

THIS SECTION IN WHOLE OR IN PART,] by any (F®or a combination of the

following methods:

(1) subject to the limitations prescribed in 26 U.S.C. 401(a)(3) and 2¢
U.S.C. 402(c), accepting eligible rollover distributions directly from one or more
retirement programs of another employer that are qualified under 26 U.S.C. 401(a) or

accepting rollovers directly from a rTHTtEr[AN EMPLOYEE];

-11- CSSB 232(FIN)
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(2) subject to the limitations prescribed in 26 U.S.C. 408(d)(3)(A)(ii),
accepting from a nﬂm[AN EMPLOYEE] conduit rollover contributions that are
received by the employee from one or more conduit rollover individual retirement
accounts previously established by the TTHTtH’[EM PLOYEE];

(3) subject to the limitations prescribed in 26 U.S.C. 403(b)(I3),
accepting direct trustee-to-trustee transfers of all or a portion of the accounts of the
fTETtEr[EMPLOYEE], on ('[AND] after January 1, 2002, from a tax sheltered
annuity described in 26 U.S.C. 403(b);

(4) subject to the limitations prescribed in 26 U.S.C. 457(e)(17),
accepting direct trustee-to-trustee transfers of all or a portion of the accounts of the
nmm"[EMPLOYEE], on ATAND] after January 1, 2002, ifom an eligible deferred
compensation plan of a tax-exempt organization or a state or local government
described in 26 U.S.C. 457(b);

(5) accepting direct trustee-to-trustee transfer from an account
established for the benefit of the member in AS 39.30.150 - 39.30.180 (Alaska
Supplemental Annuity Plan).

*3m 2 as 39.35.200(b) is amended to read:
(b) [IF, UPON TERMINATION OF EMPLOYMENT, AN EMPLOYEE

HAS CREDITED SERVICE OF LESS THAN FIVE YEARS AND HAS LESS
THAN $1,000 IN THE EMPLOYEE CONTRIBUTION ACCOUNT, A REFUND OF
THE EMPLOYEE CONTRIBUTION ACCOUNT MUST BE MADE UNLESS THE
EMPLOYEE INDICATES IN WRITING THAT FUTURE RETIREMENT IS
INTENDED AND CONTRIBUTIONS SHOULD NOT BE REFUNDED.] An
employee who is reemployed with an employer and whose contributions have not
been refunded before reemployment is not eligible for a refund.
* Sec. Z. AS 39.35.342(a) is amended to read:

(a) A [EXCEPT FOR EMPLOYMENT FOR WHICH THE EMPLOYEE
WAIVED COVERAGE UNDER AS 39.35.127, A] vested employee is entitled to
credited service for employment as a village public safety officer under the program
established under AS 18.65.670 for which the employee has not otherwise received

credited service under this system. An employee is not entitled to credited service for

CSSB 232(FIN) -12-
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employment as a village public safety officer unless the employee was employed as a

village public safety officer for at least one year. Tre aales] sve danal
mmwmmm Benefits are not payable on credited

sendee for village public safety officer sendee under this section unless the employee
makes retroactive contributions to the system for the period of time that sendee credit
is claimed.

* Sec. 26. AS 39.35.370(i) is amended to read:

(i) Far sdien el yvaas gy dfla Deoanber 3. 195, ad
m‘tﬂa’ﬁg[NOTWITHSTANDING] any other provision of this chapter, the
projected annual benefit provided by this chapter and the benefit from all other defined
benefit plans required to be aggregated with the benefits from this system under the
provisions of 26 U.S.C. 415 may not increase to an amount in excess of the amount
permitted under 26 U.S.C. 415 at any time. In the event that any projected annual
benefit of a member exceeds the limitation of 26 U.S.C. 415(g) for a limitation year,
the system shall take any necessary remedial action to correct an excess accrued
a'n.ﬂbenefit. The provisions of 26 U.S.C. 415, and the regulations adopted under
that statute, as applied to qualified defined benefit plans of governmental employers
are incorporated as part of the terms and conditions of the system. This subsection
applies to any member of this system.

*@.27. AS 39.35.371(h) is amended to read:

(h) Unless otherwise specified, the provisions of this section apply to calendar

years beginning on or after January 1.1983 [1989].
* See. 28. AS 39.35.6S0(2) is amended to read:

(2) "actuarial adjustment" means the adjustment necessary lo obtai

equality in value of the aggregate expected payments under two different forms of
pension payments, considering expected mortality and interest earnings on the basis of
aanpos, Bdos ad netras sEafl N DS |ae utey ts
saentatar. Tnaly atped uthr ASDHOP hy telad tadaly
pedek eploar dsaetin i te ddanietin of te aart Fay
nebr’s ket [TABES REFERRD TO N THE INFCRVATION
HANDBOOK PLBLISHED UNDER AS:39.35.060(8)]:
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*Sec. 29. AS 39.35.680(17) is amended to read:
(17) "employer" means
(A) tire State of Alaska; or
(B) [A NONPROFIT REGIONAL CORPORATION, BUT
ONLY WITH RESPECT TO VILLAGE PUBLIC SAFETY OFFICERS
EMPLOYED BY THE CORPORATION UNDER AS 18.65.670 V/HO HAVE
NOT TERMINATED PARTICIPATION IN THE SYSTEM UNDER
AS 39.35.127; OR
(C)] a political subdivision or public organization of the state
that participates in the system;
*Sec. 30. AS 18.65.670(d); AS 39.35.127, and 39.35.285 are repealed.
* Sec. 31. The uncodified law of the State of Alaska enacted in sec. 49, ch. 59,SLA2002,
is amended by adding a new subsection to read:
(f) Notwithstanding AS 14.25.177 and AS 39.35.547, the following provisions
of this Act are retroactive to January 1,1993:
(1) AS 14.25.163, enacted by sec. 9 of this Act;
(2) AS 22.25.022, enacted by sec. 19 ofthis Act;
(3) AS 39.35.195, enacted by sec. 32 ofthis Act.
* See. 32. Section 48, ch. 59, SLA 2002, is repealed.
* Sec. 33. The uncodified law of the State of Alaska is amended by adding anew section to

read:

REVISOR'S INSTRUCTION. The revisor of statutes is instructed to change the

catchline for

(1) AS 14.25.050 from "Contributions by teachers" to "Contributions of

members";

(2) AS 39.35.546 from "Tax exemption" to "State and federal taxation of

benefits."

*Sec. 34. This Act takes effect immediately under AS 01.10.070(c).
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CSFORSENATEBILLND. Z3C )
IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTY-THIRD LEGISLATURE - SECOND SESSION

BV THE SENATE FINANCE COMMITTEE

Offered:
Referred:

Spousor(s): SENATE RULES COMMITTEE BV REQUEST OF TIIE GOVERNOR

ABILL
FORANACT ENTITLED

L "0 At idtigo i Erayieets frad derpoios f te atas
., eiertsgen tepdicephes’ dtieetsden ad tej i ctieet
3 st roagJvllepHic sty diasfion tepdicephes’ dioet
. st diratigtepdicephes” Mieetsdenatitod dty e
5 aririatios uthrs) (D © e ephes; ity snie aesic frille
s  pHicsiydioste htepdicephes Miretsgenoiieas ad
7 poidighranditicde”
s BE ITENACTED BY THELEGISLATURE OF THE STATE OF ALAKA:

9 *Sli'tnl The uncodified law of the State of Alaska is amended by adding a new section

10  to read:

1u PURPOSE. The purpose of this Act is to

12 D ensure that the teachers' retirement system, the public employees
:B retirement system, and the judicial retirement system continue to meet governmental plan

-1-
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qualifications set by the Internal Revenue Service so that those plans may qualify for
favorable federal tax treatment; and
(2) implement changes in those retirement systems so that members can take
advantage of changes in federal tax laws and better plan then retirement.
*Sec. 2. AS 14.25.010(b) is amended by adding a new subsection to read:
(©) An amendment to this chapter does not provide a person with a vested
right to a benefit if the Internal Revenue Sendee determines that the amendment will
result in disqualification ofthe plan under the Internal Revenue Code.
* See. 3. AS 14.25.050(a) is amended to read:
(a) Except as provided in (c) of this section, beginning January 1, 1991, each
nBTtH’[TEACHER] shall contribute to the system an amount equal to 8.65 percent
of the NEMEY"S [TEACHER'S] base salary accrued from July 1 to the following
June 30. The employer shall deduct the contribution from the neer’s

[TEACHER'S] salary at the end of each payroll period, adteaimibmnddl e
aeie by tesdan temarer it asmt. The contributions

shall be deducted from employee compensation before the computation of applicable
federal taxes and shall be treated as employer contributions under 26 U.S.C. 414(h)(2).
A member may not have the option of making the payroll deduction directly in cash
instead of having the contribution picked up by the employer.
* Sec. 4. AS 14.25.060(a) is amended to read:
(a) If a member first joined the SmIn[SERVICE] before July 1, 1990, turd

has military service or Alaska Bureau of Indian Affairs (JiLA) sendee, or if a member
joined the system before July 1, 1978, and has creditable outside service, terTETtH‘

mav damtssaEue mmmnmthe member is indebted

to the system as follows:
(D at [AT] the time of first becoming a member of the system, the
arrearage indebtedness is seven percent of the base salary multiplied by the total
number of years of creditable outside, military and Alaska BIA sendee; the [. THE]
administrator shall add compound interest at the rate prescribed by regulation to the
anearage indebtedness beginning July 1, 1963. or at the time the member first

becomes eligible to claim the service, whichever is later, lo the date of payment or the

CSSB 232(FIN) -2-
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date of retirement, whichever occurs firsts [.]

(2) if [IF] a member terminates from the system and is subsequentl

reemployed as a member, the arrearage indebtedness to the system for outside,
military, or Alaska BIA service accumulated in the interim is seven percent of the base
salary upon reentering membership service, multiplied by the number of years of
interim outside, military, and Alaska BIA service; compound [[ COMPOUND]
interest at the rate prescribed by regulation shall be added to the arrearage
indebtedness beginning July 1, 1963, or the date of reemployment as a member,

whichever is later, to the date of payment or the date of retirement, whichever occurs

first.

*See. 5. AS 14.25.062 is amended to read:

Sec. 14.25.062. Reinstatement indebtedness. A member [TEACHER] who
has received a refund of contributions in accordance with AS 14.25.150 forfeits
corresponding credited service under this chapter. A member mav elect to
reinstate credited service associated with the refund bv repaving the total amount
of the refund. If an election is made under this section, an indebtedness [IS
INDEBTED] to the system in the amount of the total refund shall be established.
Compound interest at the rate prescribed by regulation shall be added to the
reinstatement indebtedness from the date of the refund to the date of repayment or the

date of retirement, whichever occurs first.

* Sec. 6. AS 14.25.070 is amended to read:

Sec. 14.25.070. Contributions by employer. An employer shall contribute to
the system an amount equal to the percentage, as certified by the administrator, of the
sum total of the base salaries of all members [TEACHERS] that is required in
addition to member [TEACHER] contributions to provide the benefits of this chapter
times the sum total of the base salaries paid to members [TEACHERS], including any

adjustments to contributions required by AS 14.25.173(a), by the employer.

*Sec. 7. AS 14.25.075(a) is amended to read:

(a) An employee who is eligible to purchase credited service
AS 14.25.047 or 14.25.048, a member who is eligible to purchase credited sendee
under AS 14.25.048. 14.25.050, 14.25.060 [AS 14.25.060], 14.25.061, 14.25.062,

-3 CSSB 232(FIN)
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[OR] 14.25.100, or 14.25.107, or a teacher who is eligible to purchase credited sendee
under AS 14.20.345, AS 14.25.050, 14.25.062, or 14.25.105 [IS A MEMBER FOR
PURPOSES OF THIS SECTION. A MEMBERY], in lieu of making payments directly
to the system, may elect to have the member's employer make payments as provided

in this section.

*Sec. 8. AS 14.25.075(b) is amended to read:

(b) A member may elect to have the employer make payments for all or any

portion of the amounts payable for the member's purchase of credited service through
a salary reduction program as follows:

(1) the amounts paid under a salary reduction program are in lieu of
contributions by the member making the election; the electing member's salary or
other compensation shall be reduced by the amount paid by the employer under this
subsection [SECTION];

(2) the member shall make an irrevocable election under this
subsection [SECTION] to purchase credited service as permitted in AS 14.20.345.
AS 14.25.047, 14.25.048, 14.25.050, 14.25.060, 14.25.061. AS 14.25.062, 14.25.100,
[OR] 14.25.105, or 14.25.107 before the member's termination of employment; the
irrevocable election must specify the number of payroll periods that deductions will
be made from the member's compensation and the dollar amount of deductions for
each payroll period during the specified number of payroll periods: the deductions
made under this paragraph cease upon the earlier of the member's termination
of employment with the employer or the member's death; amounts paid bv an
employer under (0 of this section may not be applied toward the payment of the
dollar amount of the deductions representing the portion of the credited sendee
that is being purchased bv the member through payroll deduction in accordance
with the member's irrevocable election under this paragraph;

(3) [A MEMBER WHO MAKES AN ELECTION UNDER THIS
SECTION TO HAVE THE EMPLOYER MAKE PAYMENTS FOR LESS THAN
ALL OF THE AMOUNTS PAYABLE FOR THE MEMBERS PURCHASE OF
CREDITED SERVICE MAY SUBSEQUENTLY ELECT TO HAVE THE
EMPLOYER MAKE PAYMENTS FOR ALL OR ANY PORTION OF THE

CSSB 232(FIN) -4-
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REMAINING AMOUNTS PAYABLE FOR THE MEMBER'S PURCHASE OF
CREDITED SERVICE;

(4)] amounts paid by an employer under this subsection [SECTION]
shall be treated as employer contributions for the purpose of determining tax treatment
under 26 U.S.C. (Internal Revenue Code); the amounts paid by the employer under
this section may not be included in the member's gross income for income tax

purposes until those amounts are distributed by refund or retirement benefit payments.*

* Sec. 9. AS 14.25.075(1) is amended to read:

() The [TO THE EXTENT THAT A PAYMENT UNDER THIS SECTION
DOES NOT ALTER, AMEND, OR REVOKE ANY ONE OR MORE CURRENTLY
EFFECTIVE ELECTIONS MADE BY THE EMPLOYEE, THE] board may accept
rollover [EMPLOYEE] contributions from a member, and direct transfers as
described in the subsection, for the purchase, in whole or in part, of forfeited
credited sendee under this section for the reinstatement, in whole or in part, of
forfeited credited service under AS 14.25.062. Contributions made under this
subsection may not be applied to purchase service being paid under fb) of this
section. A rollover contribution or transfer as described in this subsection [,
WHICH] shall [ALSO] be treated as employer contributions for the purpose of
determining tax treatment under the Internal Revenue Code and mav be made [, FOR
THE PAYMENT FOR CREDITED SERVICE PURCHASES MADE UNDER THIS
SECTION IN WFIOLE OR IN PART,] by any one or a combination of the following
methods:

(1) subject to the limitations prescribed in [26 U.S.C. 401(a)(3) AND]
26 U.S.C. 402(c), accepting eligible rollover distributions directly from one or more
retirement programs of another employer that are qualified under 26 U.S.C. 401(a) or
accepting rollovers directly from a member [AN EMPLOYEE];

(2) subject to the limitations prescribed in 26 U.S.C. 408(d)(3)(A)(ii),
accepting from a member [AN EMPLOYEE] conduit rollover contributions that are
received by the member [EMPLOYEE] from one or more conduit rollover individual
retirement accounts previously established by the member [EMPLOYEE];

(3) subject to the limitations prescribed in 26 U.S.C. 403(b)(13),

-5- CSSB 232(FIN)
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accepting direct trustee-to-trustee transfers of all or a portion of the accounts of the
member [EMPLOYEE], on or [AND] after January 1, 2002, from a tax sheltered
annuity described in 26 U.S.C. 403(b);

(4) subject to the limitations prescribed in 26 U.S.C. 457(e)(17),
accepting direct trustee-to-trustee transfers of all or a portion of the accounts of the
member [EMPLOYEE], on or [AND] after January 1, 2002, from an eligible deferred
compensation plan of a tax-exempt organization or a state or local government
described in 26 U.S.C. 457(b);

(5) accepting direct trustee-to-trustee transfer from an account

established for the benefit of the member in AS 39.30.150 - 39.30.180 (Alaska

Supplemental Annuity Plan).

* See. 10. AS 14.25.075(i) is amended to read:
() On satisfaction of the eligibility requirements of AS 14.20.345,

AS 14.25.047, 14.25.048, 14.25.050, 14.25.060, 14.25.061, 14.25.062, 14.25.100,
[OR] 14.25.105, or 14.25.107, the requirements of this section, and the administrative
filing requirements specified by the board, the system shall adjust the member's

credited service history and add any additional service : edits acquired.

*See. 11. AS 14.25.110(k) is amended to read:

(k) For system fiscal years beginning after December 31. 1975, and
notwithstanding [NOTWITHSTANDING] any other provision of this chapter, the
projected annual benefit provided by this chapter and the benefit from all other defined
benefit plans required to be aggregated with the benefits from this system under the
provisions of 26 U.S.C. 415 may not increase to an amount in LAcess of the amount
permitted under 26 U.S.C. 415 at any time. In the event that any projected annual
benefit of a member exceeds the limitation of 26 U.S.C. 415 for a limitation year, the
system shall take any necessary remedial action to correct an excess accrued annual
benefit. The provisions of 26 U.S.C. 415, and the regulations adopted under that
statute, as applied to qualified defined benefit plans of governmental employers are
incorporated as part of the terms and conditions of the system. This subsection applies

to any member of this system.

* Sec. 12. AS 14.25.165(h) is amended to read:

CSSB 232(FIN) -6-
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h Unless otherwise specified, the provisions of this section apply to calendar

years beginning on or alter January 1,1983 [1989].
* Sec. 13. AS 14.25.220(2) is amended to read:

(2) "actuarial adjustment” means the adjustment necessary Dobia

equality in value of the aggregate expected payments under WO ifferent forms of
pension payments, considering expected mortality and interest earnings on the basis of
astos, Bdos, ad nettos seafel N e HEDs e Ut e
seten tat ae Tnally atpted Uthias 145,022 by te load ad et
derly ped e aploar diietin intecdaniration oftre araunt dfay
marberdee{ TAA ES RFERRED TO N THE  INFCRVATION
HANDBOOK RLBLISHED UNDERAS 14.25.030(5)];

* Sec. 14. AS 14.25.220(42) is amended to read:

(42) “teacher" ad[OR] "member" are used imunder

t-Bd'm'a’dnmn[MEANS] a personeligible to participate in the system and

who is covered by the system, limited to

(A) a certificated full-time or part-time elementary or
secondary teacher, a certificated school nurse, or a certificated person in a
position requiring a teaching certificate as a condition of employment in a
publicschool of the state, the Department of Education and Early
Development, or the Department of Labor and Workforce Development;

(B) a full-time or part-time teacher of the University of Alaska
or a person occupying a full-time administrative position at the University of
Alaska that requires academic standing; the approval of the administrator must
be obtained before an administrative position qualifies for membership in the
system; however, a teacher or administrative person at the university who is
participating in the optional university retirement program under AS 14.40.661
- M.40.799 is not a member under this system;

(©) a state legislator who elects membership under
AS 14.25.040(b);

* Sec. 15. AS 22.25.011 is amended to read:
Sec. 22.25.011. Contributions of judges and justices. Each justice and

7- CSSB 232(FIN)
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OFFICER PROGRAM ESTABLISHED INAS 186560 IS INCLUDED IN THIS
SYSTEM ON THE BEHHECTIVE DATE OF THIS BILL SECTION OR UPON THE
OFFICERS COMMENCEMENT OF EMPLOYMENT WITH THE EMPLOYER,
WHICHEVER ISLATER. ]
O Idan ntesdan ba@tito oFeploat ran eplojee

egyptasdansepoatd faor

O andeldicH;

@ aneploeenskirgandatinutarAS .5 150); ad

@ anaplojee ofte unvasitywho Fes deded bartiqaie nte
qotioel inasityrietiieatpogranutarAS U461 -14.40.7D FAND

@ A VILLAGE PUBLIC SAFETY OFFICER EMPLOYED BY A
NONPROFIT REGIONAL CORPORATION AS SET OUT INAS .5.177],

*3e. 2. AS P.BIH0) sEaavd bret
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Q [ANEMPLOYEE WHO MAKES AN ELECTION UNDER THIS
SECTION TO HAVE THE EMPLOYER MAKE PAYMENTS FOR LESS THAN
ALL OF THE AMOUNTS PAYABLE FOR THE EMPLOYEE™S PURCHASE OF
CREDITED SRVICE MAY SUBSEQUENTLY ELECT TO HAVE THE
EMPLOYER MAKE PAYMENTS FOR ALL OR ANY PORTION OF THE
REMAINING AMOUNTS PAYABLE FOR THE BEMPLOYEE™S PURCHASE OF
CREDITED HRVICE;
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Uniform Issue List Nos.t 402.01-00

DEPARTMENT OF THE TREASURY
INTERNAL REVENUE SERVICE
WASHINGTON, D.C. 20224

AG 13 3003

State of Alaska RECElVED
PO Box 110203

Juneau, AK 99811-0203 AUG 1-9 2003

Div. of Ret. & Benefits
Attn: Melanie A. Millhorn, Director

Public Employees' Retirement System of Alaska

Legend:

State = State of Alaska

DepartmentB = Alaska Department of Public Safety

Plan X = Public Employees' Retirement System
of Alaska

Group C Employees = Employees of the State of Alaska and its
political subdivisions, public corporations and
public organizations, and employees of other
employers whose participation in the Public
Employees' Retirement System of Alaska
is authorized by Statute D

Statute D = Alaska Statutes Title 39. Chapter 35.
Sections 39.35.010 et seq.

ActE = The Alaskan Native Claims Settlement Act of
1971,43 U.S.C. Sections 1601 etseq.

Code F = Alaska Administrative Code

Manual G = Village Public Safety Officer Field Manual

Program H - Village Public Safety Officer Program

Community Officers = Village Public Safety Officers

Number J = Eighty-five



K Corporations - Aleutian Pribilof Islands Association,
Association of Village Council Presidents,
Bristol Bay Native Association,
Chugachmiut,
Kodiak Area Native Association,
Kawerak,
Tanana Chiefs Conference,
Maniilag Manpower,
Central Council Tlingit Haida Indian Tribes of
Alaska

Dear Ms. Millhorn:

This is in response to correspondence dated October 16,2001, as supplemented
by additional correspondence dated February 1, 2002, March 15, 2002, May 16,
2002, November 1,2002, November 15, 2002, November 27, 2002, December 6,
2002, March 31, 2003 and May 6, 2003, from your authorized representative, in
which you request a ruling on whether the status of Plan X as a governmental
plan under 8414(d) ui the Internal Revenue Code (“the Code") will be adversely
affected by the inclusion of Community Officers.

The following facts and representations have been submitted:

Pursuant to Statute D, the State created Plan X (also referred to herein as “the
System") in 1961 as a defined benefit pension and retirement system to provide
retirement and other benefits for Group C Employees. Plan X is intended to meet
the qualification requirements of Code 8401 (a) to the extent that section applies
to a governmental plan within the meaning of 8414(d) of the Code.

Effective January 1,1987, all participating empbyees are required to contribute a
percentage of their compensation to Plan X. No option to receive this amount in
cash has ever been permitted. Statute D also allows the State to pick up and pay
the mandatory contributions to Plan X pursuant to 8414(h) of the Code. As of

January 1,1987, the State has treated the employee contributions in a manner
consistent with 8414(h)(2).

In 1985, the State established Program H within Department B pursuant to State
Statute. Program H was established to assist local governments and villages in
protecting life and property in rural areas of the State and to provide probation
and parole supervision services. Program H, however, was not designed to be a
village or community police force. Under Program H the roie of a Community



Officer is more than just law enforcement, and the vast majority of requests for
the services of a Community Officer are for non-criminal matters. The Community
Officer provides (1) support in the rendering of emergency medical services, (2)
search and rescue support, (3) fire safety and prevention support, (4) water and
boating safety, and (5) minor law enforcement service to a community, primarily
the handling of misdemeanor infractions of the State’s criminal code. Community
Officers are not obligated to respond to or participate in any type of armed
conflict. In accordance with Code F, Community Officers are prohibited under the

state funding grants from carrying firearms in the regular course of their duties,
except in an emergency.

Community Officers are employed by certain K Corporations established
pursuant to Act E. All K Corporations (which may be nonprofit or for profit)
employing Community Officeis intended to be covered by this ruling are
organized under state law as nonprofit corporations and have been in existence
prior to the establishment ofProgram H. under Act b, Native Indians of the State
own the stock in the K Corporations. The State, including Department B, does
not participate in the selection of the board of directors for the K Corporations.
The involvement of K Corporations in Program H is separable from the other
activities and functions of the K Corporations.

Program H is funded through grants issued by Department B. Department B and
the K Corporations enter into a written grant agreement detailing the Program
responsibilities and duties. Program H sets forth detailed policies and procedures
that must be followed in order for a grant to be approved and maintained. In
addition, several key personnel positions are required by the Program H enabling
legislation to ensure that Program H operates as intended and in accordance
with State Statutes. The written agreement between Department B and a K

Corporation must also name the K Corporation as the employer, ior all purposes,
of a Community Officer.

State Truopers are Department B employees. A State Trooper is responsible for
making periodic visits to a village or community in which a Community Officer
has been assigned, acting, as a mentor and as a liaison between the Department
and the community or Community Officer, providing on-the-job training to the
Community Officer, reviewing the Community Officer's log book, monitoring the
Community Officer for comp:iance with applicable rules and providing the K
Corporation with an evaluation of the Community Officer’'s performance. State
Troopers, however, do not supervise the daily activities of Community Officers.
The State Trooper is responsible for providing state law enforcement services to
a village or community to which a Community Officer is assigned. The



Community Officer is not a police officer, and ultimate responsibility for criminal
law enforcement lies with the State Trooper, particularly in regard to crimes more
serious in nature than mere misdemeanor violations.

State Trooper superiors participate in the review of certain Program H
documentation required to he provided by the K Corporation to Department B.
The Program H Coordinator is a Department B position that has responsibility for
overseeing the overall operation of the Program. The K Corporation Coordinator
is an employee of the K Corporation who has responsibility for evaluating the
performance of Community Officers, as well as allocating and distributing the
funds supplied by a grant.

The K Corporation may not use grant money to employ a Community Officer for
a particular village unless the village, through its governing body, enters into a
written agreement with the K Corporation. According to relevant provisions of
Code F, the village or community, in its agreement with the K Corporation, sets
out the job description for the Community Officer, specifying duties that the
community expects the officer to perform. The community also names a local
supervisor to assume the daily control of the Community Officer’s work t id to act
as a liaison between the Community Officer and the community. The party
responsible for supervision of the daily activities of a Community Officer is
Identified in Code F as the “governing body” of the village or community. The
"governing body" means the elected citycouncil, traditional council, or elders
council that the State recognizes as having governmental functions and that the
K Corporation accepts as appropriate to supervise the daily activities of a
Community Officer. All non-criminal activity (the majority of the work) conducted
by the Community Officer is at the direction and priority of the village councils.
Currently there are approximately the Number J of villages or communities to
which a Community Officer has been assigned.

The written agreement between the K Corporation and the village or community
recognizes that the Community Officer is an employee of the K Corporation. In
the resolution of any dispute arising under the agreement, including the removal
of a Community Officer from the position and the position from the village or
community, the President of the K Corporation, or his or her designee, has final
and conclusive authority to resolve the dispute.

The State represents that Department B has control over Program H by virtue of
the fact the K Corporations and the Community Officers are subject to
regulations, policies and procedures that are found in the Program H authorizing
legislation, the grant agreement, Code F and Manual G. The State maintains that
these rules, policies and procedures that the K Corporations and Community
Officers must adhere to are enforceable by Department B by (1) controlling the



grant of authority and funding, (2) monitoring of Community Officers by the State
Trooper, and (3) the requirement by authorizing legislation of a State Trooper, K
Corporation Coordinator, and a Program H Coordinator to ensure that the
program operates as intended.

The State proposes to permit the K Corporations to adopt the System as the
retirem nt benefit plan for persons employed as Community Officers. Based on
the foregoing facts and representations, you requested the following rulings:

1. Thatthe adoption ofthe System by certain K Corporations with respect
to Community Officer employees only, will not adversely affect the

System’s status as a governmental plan within the meaning of Code
8414(d).

2. That the mandatory employee contributions paid to the System by the
State on behalf of the Community Officer employees, will qualify as
"picked-up" contributions wi.hin the meaning of 8414(h)(2) of the Code.

Section 414(h)(2) of the Code provides that, in the case of any plan established
by the government of any State or political subdivision thereof, or by any agency
or instrumentality of any of the foregoing, where the contributions of employing
units are designated as employee contributions but where any employing unit
picks up the contributions, the contributions so picked up will be treated as
employer contributions.

Section 414(d) of the Code provides that a governmental plan means a plan
established and maintained for its employees by the Government of the United

States, by the government of any State or political subdivision thereof, or by any
agency or instrumentality of any of the foregoing.

Revenue Ruling 89-49,1989-1 C.B. 117, provides that a plan will not be
considered a governmental plan merely because the sponsoring organization
has a relationship with a governmental unit or some quasi-governmental power.
It holds that one of the most important factors to be considered in determining
whether an organization is an agency or instrumentality of the United States or
any state or political subdivision thereof is the degree of control that the federal
or state government has over the organization's everyday operations. Other
factors listed in Revenue Ruling 89-49 include: (1) whether there is specific
legislation creating the organization; (2) the source of funds for the organization;
(3) the manner in which the organization's trustees or operating board are
selected, and (4) whether the applicable governmental unit considers the



employees of the organization to be employees of the applicable governmental

unit. Although all of the above factors are considered in determining whether an
organization is an agency of a government, the mere satisfaction of one o' all of
the factors is not necessarily determinative.

In the instant case, applying the principles set forth in Revenue Ruling 89-49,
we find the degree of control exercised by the State over the daily operations of
the Community Officers to be minimal, with control in the hands of the K

Corporation and the village or community to which a Community Officer is
assigned.

As represented, a Community Officer is subject to monitoring by a State Trooper,
an employee of Department B. The State Trooper's superior participates in the
review of certain Program H documentation that must be provided by the K
Corporation to Department B. The Program H Coordinator is a Department B

position that has responsibility for overseeing the overall operation of the
Program.

The State has not demonstrated that the aforementioned Departmental positions
control or supervise the daily activities of Community Officers. The monitoring
provided by the State Trooper consists of periodic visits with Community Officers,
mentoring and other administrative duties. There has been no representation that
the Program H Coordinator is Involved with the daily activities of a Community
Officer. In addition, Manual G, a Department B field manual for Community
Officers, states that the K Corporation Coordinator, an employee of the K
Corporation, is responsible for evaluating the performance of Community
Officers. The Manual further provides that in completing thu evaluation, the
“community representative" responsible for the Community Officer's supervision,

the individual Community Officer and the assigned State Trooper are contacted
for comment.

Further, the K Corporation may not employ a Community Officer for a particular
village unless the village, through its governing body, enters into a written
agreement with the K Corporation setting forth the duties that the village or
community expects the Community Officer to perform. In Code F, the term
"village" is defined to mean ?  nmunity with a population of less than 1,000
individuals. The community representative responsible for supervision of the daily
activities of a Community Officer is identified in Code F as the "governing body"
of the village or community. The "governing body" means the elected city council,
traditional council, or elders council that the State recognizes as having
governmental functions and that the K Corporation accepts as appropriate to
supervise the daily activilies of a Community Officer.



Considering the other factors set forth in Rev. Rul. 89-49, the enabling legislation
for Program H did not establish the K Corporations or specify that the K
Corporations would be the vehicle or medium to implement Program H. The K

Corporations were already in place throughout the State when Program H was
established.

Funding for Program H is provided entirely by Department B through grants to
the K Corporations. The State maintains that it controls the K Corporations due to
the fact that Department B, in its discretion, may terminate a grant if the K
Corporation or a participating village or community is not complying with all the
Program policies and procedures. However, the State's argument that it controls
the K Corporations and the Program, through funding, is diminished by the fact
that the K Corporation Coordinator, a K Corporation employee, has responsibility
for the allocation and distribution of funds supplied by the state grant. The K
Corporations formally employ the Community Officers, enter into contracts
specifying the terms of Program H and pay officers’ salaries with the funds
granted by the State. Although Program H is supported by State funds, we do not
find this factor to be determinative of agency or instrumentality status in this case
because the K Corporations possess the authority to allocate the funds. No
funded Community Officer position can be assigned to a requesting village or
community unless the K Corporation, not the State, enters into a written
agreement with the village or community.

The State, including Department B, does not participate in the selection of the
board of directors for the K Corporations. Pursuant to Act E, the management of
the K Corporation is vested in a board of directors, all of whom shall be
stockholders over the age of eighteen (the stockholders of the K Corporations
are Native Indians of the State). Due to the fact that the State does not
participate in the selection process, the board of directors is not controlled by the
State. Thus, the State does not possess the requisite degree of control over the
K Corporation decision-making process in the day to day implementation of

Program H (i.e., through lack of control over key personnel such as the K
Corporation Coordinator).

Finally, Community Officers are not employees of the State or a political
subdivision thereof. State Statute requires that Department B and th. ’'<
Corporation enter into an agreement in which, among other requirements, there
must be a provision that names the K Corporation as the employer, for all
purposes, of a Community Officer. The K Corporation may not use grant money
to employ a Community Officer to serve in a particular village or community
unless the village or community, through its governing body, enters into a written
agreement with the K Corporation. The written agreement between the K



Corporation and the village or community recognizes that the Community Officer
is an employee of the K Corporation, and that in the resolution of any dispute
arising under the agreement, including the removal of a Community Oificerfrom
the position, the President of the K Corporation, or his or her designee, has final
and conclusive authority to resolve the dispute.

The State has represented that the villages or communities to which a
Community Officer has been assigned, as incorporated municipalities or
unincorporated villages, are political subdivisions of the State. Although we find
that the village or community may exert a significant degree of supervision over
the daily activities of a Community Officer, we must conclude that the Community
Officer is an employee of the K Corporation and that the K Corporation exerts the
ultimate degree of control over a Community Officer's employment.

Thus, we conclude that the K Corporation(s) is not an agency or instrumentality
of the State or a political subdivision thereof. Accordingly, as for the first ruling
requested, we find that the inclusion in Plan X of Community Officers, who are
employees of a K Corporation which does not qualify as an agency or
instrumentality of the State or a political subdivision of the State, will adversely
affect the status of Plan X as a governmental plan under 8414(d) of the Code.

Similarly, because we have determined in accordance with Revenue Ruling 89-
49, that a K Corporation does not qualify as an agency or instrumentality of the
State or a political subdivision thereof, it is concluded with respect to ruling
request two that the applicability of the provisions of §414(h)(2) of the Code to
Plan X will be adversely affected by including as members therein the
Community Officer employees of the K Corporations, and that the mandatory
contributions of such employees to Plan X which may be assumed and paid by

the State will not qualify as Ubicked-up" contributions within the meaning of
8414(h)(2) of the Code.

This ruling is directed only to the taxpayer that requested it. Section 6110(k) of
the Code provides that it may not be used or cited by others as precedent.



A copy of this ruling is being sent to your authorized representative pursuantto a
power of attorney on file in this office. Should you have any questions pertaining

to this ruling, you may contact Denise Y. Bowen (ID # 50-21343) of this office at
(202)283-9580.

Sincerely yours,

Donzell H. Littlejotrh Acting Manager,
Employee Plans Technical Group 1

Enclosures:

Deleted Copy of the Ruling
Notice of Intention to Disclose, Notice 437

cc: Thomas M. Mayer
400 One Financial Plaza
Minneapolis, MN 55402

EP Area Manager Pacific Coast Area, STOP 7000
Internal Revenue Service

300 N. Los Angeles Street
Los Angeles, CA 90012-3335
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