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Revision Date/Time (Note if correction): _________________
Title An Act relating to state immunity for certain

Fiscal Note Number: 
Bill Version:
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SB 120
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Risk Management
actions by state employed seaman.... Component Risk Management

Sponsor
Requester

Expenditures/Revenues

Component No. 

(Thousands of Dollars)

71

Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2004 FY 2005 FY 2006 FY 2007 FY 2008 FY 2009
Personal Services
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES |

CHANGE IN REVENUES ( ) | I

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify Type-Do not abbreviate)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2003) cost: 0.0
Check this box (X) if funding for this bill is included in the Governor's FY 2004 budget proposal: 

POSITIONS
Full-tirne
Part-time
Temporary

ANALYSIS: (Attach a separate page if necessary)
Very significant cost savings will be realized in future years as the AMHS and the few other maritime 
employees injury claims transition into the state average employee injury rate and cost.
The state funds its claim costs on a "cash flow" basis (appropriating only the amounts expected to be paid 
the next fiscal year) collected solely through interagency receipts (cost of risk allocations) assessed each 
agency.
If Risk Management (RM) was provided continuing funds for each FY (held in reserve until all outstanding 
liabilities from that period are paid - as an insurance carrier operates), then RM could immediately reduce 
premium assessments — reflecting the cost savings anticipated.
Future year premium assessments will reflect the cost reductions actually realized by this legislation as 
premiums are developed from actual claims expenses incurred.
Prepared by: J. Brad Thompson. Director_________________________________ Phone_____________________
Division Risk Management  Date/Time 3/6/03 10:57 AM

Approved by: _________________________________________________________  Date 3/6/2003____________
Agency Administration_____________________________________________
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Revision:
Title:

3/31/03 11:02 AM
Claims by State-Employed Seamen

Department: Labor and Workforce Development
BRU: Workers' Compensation___________
Component: Workers' Compensation___________

Sponsor:
Requester:

Rules Committee
House L&C

Expenditures/Revenues

Component Number: 

(Thousands of Dollars)

344

Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2004 FY 2005 FY 2006 FY 2007 FY 2008 FY 2009
Personal Services 55.6 74.1 74.1 74.1 74.1 74.1
Travel 3.0 4.0 4.0 4.0 4.0 4.0
Contractual 4.6 6.1 6.1 6.1 6.1 6.1
Supplies 7.8 2.8 2.8 2.8 2.8 2.8
Equipment
Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 71.0 87.0 87.0 87.0 87.0 87.0

CAPITAL EXPENDITURES

CHANGE IN REVENUES ( ) |

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Mental Health
1157 Workers Safety Account 71.0 87.0 87.0 87.0 87.0 87.0

TOTAL 71.0 87.0 87.0 87.0 8".0 87.0

Estimate of any current year (FY2003) cost: None

Check this box (X) If funding for this bill is included in the Governor's FY 2004 budget proposal: 
POSITIONS
Full-time 1 1 1 1 1 1
Part-time
Temporary

ANALYSIS: (Attach a separate page if necessary)

This Bill would require work-related injuries or illnesses of state employed seamen to be covered under 
the State of Alaska's Workers' Compensation Act. This coverage is currently being provided through 
federal jurisdiction under the Jones Act and Admiralty Law. In the first year, funding is only needed for nine 
months due to recruitment for the position and the time it takes for a case to reach the hearing process.

Prepared by: Paul Grossl, Director____________________________________  Phone: 465-2790
Division: Workers' Compensation___________________________________Date/Time: 3/31/03 11:02 AM

Approved by: Greg O'Claray, Commissioner____________________________  Date: 03/31/03______________
Agency: Department of Labor and Workforce Development__________

For distribution Information, call the Governor's Legislative Office
n»ev i/7rv2ooooMB) Page__ 1__o f __ 1_
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LEGAL SERVICES

(907) 405-3067 or 465-2450 
FAX (907) 465-2029 
Mail Stop 310|

DIVISION OF LEGAL AND RESEARCH SERVICES 
LEGISLATIVE AFFAIRS AGENCY 

STATE OF ALASKA State Capitol 
Juneau, Alaska 99801-1182 

Deliveries to: 129 6th SL, Rm. 329

M E M O R A N D U M M arch  3 1 ,2 0 0 3

SUBJECT: S ta te  im m u n ity  ag a in st c iv il  su its  b v  s ta te  em o lo v e e s  w h o  a re  
s e a m e n  (S B  120)

TO: S e n a to r  C on  B u n d e  
A ttn : J a n e

FROM: M ich ae l F , F o rd  
L eg is la tiv e  C ounsel

Y o u  h av e  a sk ed  f o r  m y  o p in io n  o n  th e  o p in io n  o f  M r. T ru eb , re g a rd in g  p o te n tia l  leg a l 
o bstac les  to  th e  e n a c tm e n t o f  S B  120. A s e x p la in e d  in  th is  m e m o , I  do n o t  b e lie v e  th a t 
th e  a rg u m en ts  ra is e d  b y  M r. T ru eb  w o u ld  p re c lu d e  th e  leg is la tu re  f ro m  c h a n g in g  e x is tin g  
la w  as c o n te m p la te d  b y  SB  120.

T h e  issu e  ra is e d  b y  SB  120 w a s  add ressed  b y  th e  A la sk a  S u p re m e  C o u rt in  S ta te . D ep t, 
o f  P u b lic  S a fe ty  v . B ro w n . 7 9 4  P .2 d  108 (A lask a  1990). In  th a t  c a se  th e  c o u r t h e ld  th a t 
the  le g is la tu re  h a d  w a iv e d  its  so v e re ig n  im m u n ity  b y  a d o p tio n  o f  A S  0 9 .5 0 .2 5 0 , b u t  th a t 
the  le g is la tu re  c o u ld  a m en d  A S  0 9 .50 .250  to  m a k e  w o rk e rs ' c o m p e n sa tio n  th e  ex c lu s iv e  
re m e d y  fo r an  in ju re d  s ta te  em p lo y ee  w ho is  a  seam an . T h is  is  p re c ise ly  w h a t SB  120 
does.

T u rn in g  to th e  a rg u m e n ts  ra ise d  b y  M r. T rueb  e a c h  p o in t w ill b e  ad d re sse d  in  tu rn .

1. T h e  A la s k a  C o n s titu tio n  a b o lish ed  so v ere ig n  im m u n ity  a n d  so v e re ig n  im m u n ity  m a y  
o n ly  b e  re in s ta te d  b y  a  c o n s titu tio n a l am endm ent.

A n sw er: T h e  v ie w  is in  c o n f lic t w ith  tire o p in io n  o f  th e  A la sk a  S u p re m e  C o u rt in  B ro w n . 
In  th a t ca se  th e  c o u r t  s ta te d  th a t "the leg is la tu re  c o u ld  m a k e  th e  ex c lu s iv e  re m e d y  de fen se  
ap p licab le  to  fe d e ra l m a ritim e  c la im s b y  re fe rr in g  to  th e  d e fe n se  in  th e  so v e re ig n  
im m u n ity  w a iv e r  c o n ta in e d  in " A S 0 9 .5 0 .250 . T h e  c o u rt m a k e s  n o  m e n tio n  o f  an y  
lim ita tio n  o n  th e  le g is la tu re 's  p o w e r  to am end  th e  so v e re ig n  im m u n ity  p ro v is io n s  c rea ted  
b y  th e  le g is la tu re  in  A S  0 9 .5 0 .2 5 0 .

2. A n y  a tte m p t to  in s titu te  so v ere ig n  im m u n ity  so le ly  fo r Jo n e s  A c t  su its  w o u ld  offend  
the A la sk a  B ill  o f  R ig h ts .

A n sw er: T h is  a rg u m e n t is  a g a in  n o t su p p o rted  b y  ca se  law . In ju re d  seam an  w h o  are  
s ta te  em p lo y e e s  w i l l  h a v e  a  rem ed y , that b e in g  th e  w o rk e rs ' c o m p e n sa tio n  la w s  (AS



S en a to r C o n  B u n d e  
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23 .30 ). I f  an y th in g , SB  120 e lim in a tes  d isp a ra te  tre a tm e n t b y  re q u ir in g  in ju re d  seam en  
w ho  are s ta te  e m p lo y ees  to  b e  trea ted  th e  sa m e  as a ll o th e r  s ta te  e m p lo y e e s .

3 . A s a m a tte r  o f  fe d e ra l c o n s titu tio n a l law  A la sk a  c a n n o t a p p ly  its  w o rk e rs ' 
c o m p en sa tio n  la w s  to  seam en .

A nsw er: A g a in  B ro w n , re fu te s  th is  a rg u m en t. T h e  c o u rt c ite s  to  se v e ra l c a se s  f ro m  o th e r 
sta tes where th e  w o rk e rs ' c o m p e n sa tio n  s ta tu te s  a re  tb s  e x c lu s iv e  r e m e d y  o f  in ju re d  
w o rk ers , w h e n  th e  s ta te  h a s  p re se rv e d  its  s o v e re ig n  im m u n ity .

4. A n y  a m e n d m e n t to  c lo se  th e  d o o r  to  th e  A la s k a  co u rts  w il l  n o t  p ro h ib it  Jo n e s  A c t su its  
fro m  b e in g  f i le d  in  W a sh in g to n  C ourts ,

A nsw er: A s s u m in g  th a t th e  W a sh in g to n  C o u rts  h a v e  ju r is d ic t io n  in  a  p a r t ic u la r  case, th e  
in ju red  se a m a n  w o u ld  s till  b e  lim ited  to  b e n e f i ts  u n d e r  th e  A la s k a  w o rk e rs ’ c o m p e n sa tio n  
law , w h ich  is  th e  in ten t o f  SB  120.

5. T here  is  n o  em p irica l e v id e n c e  th a t c o v e ra g e  u n d e r  th e  w o rk e rs ' c o m p e n sa tio n  sy s tem  
w o u ld  sav e  th e  S ta te  m o n e y .

A nsw er: T h e  p re m ise  u n d e rly in g  w o rk e rs ' c o m p e n sa tio n  is  th a t e m p lo y e e s  trad e  a  
po ten tia l fu ll re c o v e ry  fo r  c e r ta in  partia l c o m p e n sa tio n  an d  a v o id  th e  e x p e n se  an d  d e lay  
o f  litiga tion . T h is  p o in t w a s  re c o g n iz e d  b y  th e  A la s k a  S u p re m e  C o u r t  in  B ro w n  v . S ta te  
&  D iv . o f  M a r in e  H ig h w a y  S y s tem s, 816  P .2 d  1368 (A la sk a  1 9 9 1 ). T h is  w o u ld  seem  to  
in d ica te  th a t in  gen era l, th e  S ta te  w ou ld  sa v e  m o n e y  b y  re q u ir in g  s e a m e n  w h o  are S ta te  
em p loyees I u s e  th e  w o rk e rs ' c o m p e n sa tio n  sy s tem .

P lease  c o n ta c t m e  i f  y o u  h a v e  fu r th e r  q u es tio n s .

MFF:mdr 
03-05 l.mdr



Frank H. Murkowski, Governor

D E P A R T M E N T  O F  L A W

OFFICE OF THE ATTORNEY GENERAL

P.O. BOX 110300
DJMOND COURTHOUSE. 6r" FLOOR 
JUNEAU. ALASKA 99811-0300 
PHONE: (907)465-3600 
FAX: (907)465-6735

April 1, 2003

The Honorable Con Bunde, Chair
The Honorable Ralph Seekins
The Honorable Bettye Davis
The Honorable Hollis French
The Honorable Gary Stevens
Senate Labor & Commerce Committee
Alaska State Legislature
State Capitol, Room 206
Juneau, AK 99801-1182

Re: SB 120

Dear Senators:

Thank you for the opportunity to respond to legal questions raised by Lanning 
Trueb o f the law firm Beard Stacey Trueb & Jacobsen regarding SB 120, relating to the 
state’s withdrawal o f consent to suit and provision of workers’ compensation instead o f 
maritime law remedies for state-employed seamen. We have reviewed the arguments put 
forth by Mr. Trueb and do not believe that any of them present insurmountable obstacles 
to effectuating the purpose of this bill, which is to provide a uniform system o f remedy 
for injury, illness, or death of state employees.

As a preliminary matter, it is important to note that the approach taken by this bill 
was expressly suggested with approval by the Alaska Supreme Court in its decision in 
State, Department of Public Safety v. Robert Prown (Brown I), 794 P.2d 108 (Alaska 
1990). The court found that the 1962 enactment o f the state’s tort claims act,
AS 09.50.250, expanded the waiver o f sovereign immunity to cover all tort claims against 
the state, including admiralty matters, without any limiting language referring to Alaska’s 
workers’ compensation law. Brown /, 794 P.2d at 109. The court expressly agreed with 
a 1963 opinion of the Attorney General:

I
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By this waiver of immunity it must be concluded that the 
State may be sued for negligent torts which arise under tine Jones 
Act. It is true that under the Alaska Workmen’s Compensation Act, 
employers, including the State (AS 23.30.265), are excluded from 
admiralty liability.
• « »

However, this exclusive liability provision cannot act as a 
limitation on suits against the State under the Federal Maritime law 
once the State has unqualifiedly waived its immunity for negligent 
torts. ... By waiving its immunity, the state stands in the position of 
a private party and cannot limit its tort liability by a general 
provision in the workmen’s compensation act.

If  it is the desire o f the State to limit its tort liability to the 
workmen’s compensation act, it may do so bv legislative enactment 
o f an exception to the waiver of sovereign immunity section 
contained in AS 09.50.250.

Brown /, 794 P.2d at 110 (citations omitted, emphasis added). In addition, after 
reviewing three cases from other states in which the relationship between maritime 
remedies and sovereign immunity was examined, the court held: “These cases teach that 
the legislature could make the exclusive remedy defense [of the Alaska Workers’ 
Compensation Act] applicable to federal maritime claims by referring to the defense in 
the sovereign immunity waiver” contained in AS 09.50.250. Brown /, 794 P.2d at 111. 
That is what SB 120 attempts to do.

The United States Supreme Court has repeatedly upheld the states’ sovereign 
immunity against claims founded in federal law', particularly in the decade since Brown I 
was decided. In Seminole Tribe of Florida v. Florida, 517 U.S. 44, 72 (1996), the Court 
h e l1 that Congress could not abrogate state sovereign immunity under Article I o f the 
Constitution. Three years later the Court confirmed that Congress could not subject 
unconsenting states to private suits for damages in state courts pursuant to federal causes 
o f action.1 Alden v. Maine, 527 U.S. 706, 712 (1999) (affirming dismissal of employees’ 
state court suit under Fair Labor Standards Act against State o f Maine, without its 
consent). Most recently, in Federal Maritime Commission (FMC) v. South Carolina

Years earlier, the Court had found that Congress did not abrogate the states’ 
Eleventh Amendment immunity from suit in federal court in the Jones Act. Welch v. 
Texas Dept, of Highways & Public Trans., 483 U.S. 468, 475 (1987).
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State Ports Authority, 535 U.S. 743, 122 S.Ct. 1864 (2002), the Court found that 
sovereign immunity barred a federal agency from adjudicating a private party’s 
complaint against a state-run port under a federal law. The Court rejected the argument 
that a “constitutional necessity o f uniformity in the regulation o f maritime commerce 
limits the States’ sovereignty with respect to the Federal Government’s authority to 
regulate that commerce.” F M C , 122 S.Ct. at 1878. The Court noted that it had “already 
held that the States’ sovereign immunity extends to cases concerning maritime 
commerce.” Id., citing Ex parte New York, 256 U.S. 490 (1921).

Under the rationale of Brown I and the last decade of United States Supreme Court 
jurisprudence, state sovereign immunity is a legitimate defense to claims brought under 
the Jones Act or maritime law. Amendment of AS 09.50.250 is necessary to withdraw the 
state’s consent to suit, assert sovereign immunity as to claims brought by or on behalf of 
state-employed seamen regarding injury, illness, or death, and provide workers’ 
compensation benefits as an alternative remedy.2

We turn briefly to the legal arguments presented by Mr. Trueb’s March 24, 2003, 
letter. First, the question has been raised whether passage of this bill might violate the 
equal protection provision in Article I, section 1 o f  the Alaska Constitution, because 
state-employed seamen would have different remedies than seamen in the private sector. 
We believe that the state’s goal in providing a uniform system, o f no-fault workers’ 
compensation benefits to all state employees has a rational basis that would satisfy equal 
protection. We note that, like other state employees, state-employed seamen have much 
in common with other state employees. State-employed seamen have many additional 
benefits, such as sick leave, employer contributions to health insurance, retirement, 
supplemental benefits, exemption from social security contributions, and other benefits, 
i iat private sector seamen do not have.

Furthermore, this would not be the only instance in which a federal remedial 
system did not apply to state employees. For example, Congress has specifically 
exempted employees of states from coverage o f the Longshoremen’s and Harbor 
Workers’ Compensation Act. 33 U.S.C.§ 903(a)(2). In addition, while private sector 
railroad employees in Alaska are covered by the Federal Employers' Liability Act 
(FELA), and have the same right to sue their employers for damages as seamen do under 
the Jones Act, the employees of the Alaska Railroad have been expressly excluded from 
FELA since the railroad’s transfer to state ownership. (Alaska Railroad employees are

1 We note that these seamen include not only those employed aboard AMHS ferries, 
but also seasonal seamen who work aboard research and law enforcement vessels. This 
bill would establish one remedy and a degree of certainty of expectations for all seamen 
who are st? .c employees.
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covered by slate workers’ compensation law'.) As far back as 1957, New York law 
provided that the state did not waive its immunity to suit; workers’ compensation was 
held to be the exclusive remedy for state-employed seamen. Maloney v. State of New 
York, 144 N.E.2d 364, 367 (N.Y. App. 1957). The Texas Court of Appeals found the 
same true under Texas law in 1977. Lyons v. Texas A & M  University, 545 S.W.2d 56, 
58-59 (Tex. Civ. App. 1977) (“The State, however, is immune from suit without its 
consent. It could provide any remedy it wished and limit seamen to that remedy 
exclusively.”).3

As a general matter, states cannot apply workers’ compensation statutes to limit 
federal maritime law for all seamen. However, as discussed above, a state can withhold 
its consent to suit under federal law, and its sovereign immunity cannot be abrogated by 
Congress. Alden, 527 U.S. 706. In the maritime arena, the arguable need for uniformity 
is secondary to the state’s sovereign immunity. FMC, 122 S.Ct. at 1878. If  the state does 
not agree to subject iiself to claims under federal maritime law regarding injuries, illness, 
or death o f its own employees, it can provide workers’ compensation as an alternative 
remedy. Brown /, 794 P.2d at 110, 111; Lyons, 545 S.W.2d at 58-59; Maloney, 144 
N.E.2d at 367; see also Gross v. Washington State Fen ies, 367 P.2d 600, 602-603 
(Wash. 1961).

We disagree with Mr. Trueb’s contention that the Alaska legislature has no 
authority to assert sovereign immunity by amending AS 09.50.250. Such an argument 
flies directly in the face of the Alaska Supreme Court’s holding in Brown I. No case has 
determined that the Alaska Constitution’s provision in Article II. section 21 that the 
legislature shall establish procedures for suits against the state is a self-effectuating 
waiver o f all state sovereign immunity. Instead, many Alaska appellate cases have found 
that waiver of the state’s immunity is done by statute, and AS 09.50.250 is the vehicle by 
which the legislature has carried out its constitutionally delegated duty to “establish 
procedures for suits against the state.” See, e.g., State v. Haley, 687 P.2d 305, 318 
(Alaska 1984); Adams v. State, 555 P.2d 235, 241,244 (Alaska 1976). Most recently, in 
Samissa Anchorage v. DHSS, State of Alaska, 57 P.3d 676, 678-679 and n. 9 (Alaska 
2002), the court reiterated the common understanding that the legislature can waive the 
state’s sovereign immunity, and it has done just that in enacting AS 09.50.250.

Finally, it is conceivable that some state-employed seamen could file suit in 
Washington to pursue Jones Act or other maritime law remedies if  unsatisfied with 
workers’ compensation. Under the holding o f Nevada v. Hall, 440 U.S. 410 (1979), the

3 As the result of collective bargaining agreements with the unions representing 
AMHS vessel employees, the state provided workers’ compensation to ferry workers 
from 1983 to 1991.
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state does not have sovereign immunity within another state’s courts.4 However, 
Washington law strictly limits personal jurisdiction to torts arising from the state’s 
business or presence in Washington. Grange Insurance Assoc, v. State, 757 P.2d 933, 
937 (Wash. 1988). Moreover, even if  personal jurisdiction were established, Washington 
courts could decline to entertain suits against Alaska out of respect for the state, or 
comity. For example, in two accidents where the State o f Oregon was sued in 
Washington, the Washington state courts declined to hear the cases, on the grounds of 
comity. Williams v. State, 885 P.2d 845, 851 (Wash. App. 1994); Fernandez v. State, 741 
P.2d 1 )10, 1017 (Wash. App. 1987). Additional arguments regarding choice of law also 
favor lismissal o f cases filed in Washington unless the plaintiff is a Washington resident 
and/or the tortious act occurred in Washington State. For these reasons, we would not 
anticipate many legitimate cases to be filed in Washington state courts.5

We recognize that this bill, if  passed, may result in a legal challenge. However, 
we believe the bill has a solid legal foundation.

Please let us know if  you have any questions or would like more information.

Sincerely,

GREGG  D. RENKES
ATTORNEY GENERAL

Susan D. Cox
Assistant Attorney General

The continued validity o f this holding is being challenged in a case currently 
pending before the United States Supreme Court.

It is well-established that the state cannot be sued by a seaman in federal court in 
Washington or any other location. Collins v. State of Alaska, 823 F.2d 329 (9th Cir. 
19S7).



An analysis of AMHS crew claims costs compared to those provided under the Alaska Workers Comp 
Act (AWCA) for all other state employees.

The enclosed Excel workbook contains detailed breakouts of the actual incurred loss (cost to date plus 
anticipated expense) by each individual AMHS vessel for the past six fiscal years.

To objectively analyze the AMHS employee's injury experience to the state's overall employee injury 
rate, both frequency (number of claims) and severity (loss cost) are averaged and compared on a per 
100 FTE (full time equivalent) basis.

Additional analys's was performed between AMHS and the five state agencies with the highest workers' 
compensation lo:*s experience - to provide comparison to similar physically demanding jobs.

AMHS shows a five year average loss rate of 41 claims per 100 FTE's in comparison the state overall 
workers’ compensation injury rate of 8, with the highest five agencies showing average loss experience 
of 10 claims per 100 FTE's.

On a cost per 100 FTE’s analysis; AMHS actual claims experience during the last five years shows an 
average cost of $197,065 compared to the top five state agencies averaged cost of $64,145 during the 
same period.

The most significant difference is the award for the non-economic damages, not provided under workers 
compensation remedies and that life illnesses that are alleged to manifest during a voyage are covered 
under the Jones Act.



AMHS CREW CLAIMS 
FREQUENCY TO 100 FTE'S

FISCAL YEAR K ! 2002 1 2001 I 2000 I 1999 .. " i m T ' ' I1 TOTALS 1
wsiwm. ' 8 Claims FTEs 8/1 >0FTEs

SHIP h h h i ■ H i I t *  A *  rfi ■ ■ ■ ■ ■
AURORA 24 64.7 37.1 26 64.7 40 35 64.7 54 24 64.7 84 21 62.9 33 160

BARTLETT 14 21.1 66.4 17 21.1 81 14 21.1 66 7 21.1 314 19 22.7 84 130
KENNiCOTT 47 112.1 41.9 81 112.1 72 44 112.1 39 33 112.1 35 ! not yet In sorvfce 211
COLUMBIA 35 97.7 35.8 1 97.7 1 25 97.7 26 31 97.7 26 21 94.8 22 106
LECONTE 31 62.8 49.4 28 62.8 45 20 62.8 ___32_____ 13 62.6 51 10 55.1 18 121

MALASPINA 22 36.3 60.6 40 36.3 110 18 36.3 6u 13 36.3 137 19 45.4 42 149
MATANUSKA 65 82.9 78.4 56 82.9 68 44 82.9 53 29 82.9 64 36 112.9 32 254

TAKU 48 111.7 43.0 46 111.7 41 25 111.7 22 28 111.7 20 30 110.3 27 171
TUSTUMENA 25 65.9 37.9 37 65.9 56 23 65.9 35 24 65.9 53 22 66.0 33 142
OTHER AMHS 31 19 3 13 7 60
FISCAL YEAR 

TOTALS 342 655.2 50.1 351 655.2 54 251 655 38 215 655 33 178 570.1 31.2 1160

0

Stats W/C Claims 
l> FTEs (not 

Including AMHS)
1208 15,516 8.4 1,382 14,271.8 9.7 1,060 14,182.0 7.5 1,102 14,210.0 7.8 1,198 13,785.0 8.7 4945

Noto: Work Comp FTEs laken from CORA and adjusted for AMHS FTE count.

Claims FTEs

5 YEAR 
AVERAGE 267.4 638.2

Claims FTEs

AMHS (5) YEAR 
TOTAL 1,337.0 3,191 AMHS CLAIMS per 100 FTEs-5  ...

Year Average
STATE W/C CLAIMS 

PER 100 FTE's

jones act to  t> c  up to fy02.xIs(W/07/2003 Page 37 Frequency Comparison to S late



ALL PEPI CLAIMS 
FREQUENCY TPIQQEIES

DEPARTMENT Am » M>0 <M , m 19f7 |TOTAL*|

• CWmm rrt* •flNFTEa • CWa* FIT* •HOOFTE* ICttM FTE* fflOOFTE' • CM** FTEa AfflNFTEa • CWm FTEa •rtOSFTE* • CialflM FTEa pflOOFTE* |

OevarW* Ofdoo 6 196 26 0 187 00 3 189 1.6 7 200 3.5 5 186 27 7 187 3.7 22

214 1466 14.6 260 1.404.0 18.5 211 1,536.0 13.7 100 1,334.0 13.5 132 1,289.0 149 182 1,1550 15.8 1025

:fu» 20 478 42 16 454.0 35 8 453 0 1.8 11 447.0 2.5 17 441.0 39 15 439.0 3.4 67

N— 21 506 4 2 32 474.0 68 28 492.0 5.7 15 492.0 3.0 26 5020 56 32 487.0 66 135

28 451 62 15 398 0 38 17 510.0 33 20 497.0 4.0 25 491.0 5.1 34 506 0 8.7 111

Health k tooial 
Urvc*. 1C8 2459 68 196 2215 0 8.B 143 2201.0 65 165 2,098.0 7.9 183 2,047.0 89 199 2,1030 P5 886

LAer * WwtJoro* Bov 37 867 43 35 794 0 4.4 29 7190 40 19 6330 30 23 7360 3.1 2S 8150 31 131

doeeeew A Ewwwk 10 503 2.0 18 451.0 4.0 11 374 0 29 12 481.0 2.5 9 4260 21 17 457.0 3.7 67
ftMhary A tUna 

WMm 22 259 B.5 19 223 0 85 14 222 0 63 17 216.0 7.9 19 178.0 10.7 15 171.0 88 84

Natural JUaouroaa 112 714 157 135 657.0 20.5 87 6750 12.9 95 010.0 104 132 609.0 21.7 158 937.0 16.9 GOV

FtafcAOanw 72 1225 5.9 84 1,137.0 7.4 89 1,148 0 7.8 75 1.121.0 8.7 85 1.095 0 7.8 83 999.0 03 416

PuMc Wflety 139 7G4 182 123 7270 169 94 754 0 12.5 92 766.0 120 89 746.0 11.9 68 887.0 9.9 486

Environ cnantal
Onoarr^i 12 491 24 13 467.0 28 11 4800 23 19 491.0 3.9 17 473.0 3.6 16 506 0 32 78

Carrartlawa 162 1473 11.0 154 1,368.0 112 100 1,366 0 7.3 136 1.362.0 100 139 1.3S8.0 102 125 1.350 0 93 654

'TraMportatfon 251 95 253 10.2 181 m & x , 80 207 84 205 S 0 5 S H 88 231 11.6 1077

Lafialathji AMra 10 294 34 4 300 0 1.3 11 274.0 4.0 13 2720 48 6 350 0 1.7 7 292.0 24 41

UgtaledvoAudb 0 37 0.0 1 36.0 2.8 0 36.0 00 0 360 00 0 34.0 0.0 0 36.0 0.0 1

Court* 15 704 2.1 24 690 0 35 23 681.0 34 19 692.0 2.7 24 6800 3.5 22 674 0 33 112
FISCAL YEAR 
TOTALS 1298 15516 8.4 1,382 14,272 9.7 1,060 14,182 7.5 1,102 14,210.0 7.8 1,198 13,785.0 0.7 4742

Nda: Worti Comp RE* taken from CORA

FY02 Freq Comparison All d*p<s Pago 35



A M H S  C laim s Frequency  
com pared to  Top 5 S ta te  D ept W /C  C laim s Frequency per 100 FTEs

1M7 | TOTALS
tCMnrn FTEa INIOOftji: FTEsflOOTTE-i»cUnw •/IQOfTE.

not yet In servlconot yot In sorvlco

FISCAL YEAR 
TOTALS

2,103.02096.0
t im m m 1,350.0
ADWmTWAfgN1

punsAfcrr
(Top S 0*pt«. Only) 
Work Comp Claim* A 
FTE, (not Including 

AMHS)

Noto: Top 5 Dopt. Work Comp FTEs taken from CORA Bonds FTE column and adjusted for AMHS RE count

Row 14________i Claims_____REs
AHMS COMBINED (5) 

YEAR TOTAL 1.337 3.190.9

AHMS 5 YEAR 
AVERAGE 267 6382

AHMS Frequency 
Rate per 100 REs 42

Top 5 Dept 
Frequency 
Rale per 100 

RE*

10

Jonos ad to w-c up to fy02.xls Pago 39 New Froqueocy Comparison Top 5



AMHS EMPLOYEE INJURY CLAIMS 
C<??t p?MQQ FTE§

FISCAL VEAR 1 2002 II 2001 I 2000 I1 1999 i 19M I TOTALS I
1 1 Claims VIOOFTEs FTEs S/100FTE* •  Claims I FTEc 1 t/IOOFTEs I •  Claims FTEs •7100FTES •  CWms: FTEs I 1/100FTEs I 1

1 V $44, 248 64.7 $68,390 206,941 64.7 $319,847 $324,005 64.7 $500,781 $136,670 64.7 $211,236 $38,730 62.9 $61,574
w ^ e S m E r r S B j  $40,001 21.1 $183,578 95.382 21.1 $452,047 $30,666 21.1 $145,336 $28,706 21.1 $136,047 $30,969 22.7 $136,427
W K E N M C O T T t^  $173,665 112.1 $154,920 384,527 112.1 $343,021 $99,886 112.1 $89,104 $166,378 112,1 $148,419 $0 0.0 $0
-yaacotU iiB tikti^  $81,994 97.7 $83,924 4.308 97.7 $4,409 $115,447 97.7 $118,165 $111,820 97.7 $114,452 $32,107 94.8 $33,868

S78.545 62.8 $125,072 70.388 62.8 $112,083 $191,004 62.8 $304,146 $663,504 62.8 $1,056,535 $625,761 55.1 $1,135,682
■ifeUALASPIHA 1-4 $12,876 36.3 $35,477 2,222 36.3 $6,121 $139,958 36.3 $385,559 $24,219 36.3 $66,719 $107,033 45.4 $235,756
itfMATAflUSKA’ *  $230,209 82.9 $277,803 130.842 82.9 $157,831 $133,160 82.9 $160,627 $31,019 82.9 $37,417 $52,202 112.9 $46,237
IW W ffAK U*!*!*.? . S83.594 111.7 $74,838 335,319 111.7 $300,196 $135,658 111.7 $121,449 $68,573 111.7 $61,390 $24,437 110.3 $22,155
■ RtUSTUMENA^l $201.002 65.9 $305,010 77,320 65.9 $117,329 $482,448 ■  11 H i P'i ! ! ■  m u  f c a  1 1 1  T -T n n .- : .M 4

FISCAL YEAR
TOTALS $M 6’22? 655.2 $144,418 1,307,249 655.2 $199,519 $1,652,232 655.2 $252,172 $1,289,204 655.2 $196,765 $1,093,235 570.1 $191,762

S Claims FTEs $ Claims FTEs FTEs

(5) YEAR TOTAL 6,288,147 3.190.9
1 5 YEAR 
1 AVERAGE $1,257,629 638.2

Rate par 100 
FTEs $197,065

jones act to  w -c up to  Iy02.xls Pago 38 FY02 AM HS S p a r 1 0 0 FTEs



ALL D E PT W O R K ER S' C O M P E N SA TIO N  CLAIM S  
S EV E R ITY  TO  100 FTE'S

DCPAftTMEMT 2002 3001 1000
CtafctCMC

IfW

F^a

i*oa 1MT7 “  rC 

l/IMFTEa

TOTALS

Qowmor'a Cmcm 52,756 196 26,016 to 187 so $7,029 180 53,719 *3.100 200 *1,550 *13,494 186 *7255 *106,035 187 *56.703 5129,658

ukmrnrnm 1,710.644 1406 116.C68 61,607,177 1.4040 1120.882 *1,141,160 1,536.0 *74,295 SI.135.226 1,334.0 *85.000 *1,328,700 1,2890 5103,087 11,823.040 1,155.0 *157,017 57.126200

i - 90,166 478 20,746 554,710 454.0 *12.053 *42,318 453 0 59.342 550.285 447 0 *11.240 *70.931 441 0 516.084 *36,441 4300 *6201 5254,694

Rt« b 172.444 506 34.060 *76,741 474.0 *16,100 *112,713 402.0 *22,909 5*1,243 402 0 *10.545 5192,706 5020 538,388 *95,240 467.0 *10,558 *566,651

Muaim 124.633 451 27,635 *17,877 396 0 54.402 *131201 5100 525.726 546.005 497.0 *0.650 581.693 4010 516.636 *73.373 506 0 *14,501 5352,140

1.061.074 2459 43,151 *821,876 2,215.0 537,105 5780,679 22010 535.469 5531,971 2,008.0 *25.356 5904.103 2.047.0 544.167 *710.461 2,1030 *34212 $3,758.110

UI»rlV«M niD *> 304,716 867 45.527 *156,374 794.0 *10,604 *103.097 7190 *26.068 *62.833 0330 *13,094 545,263 736.0 *6,150 *140,167 6150 *18.180 *626205
Commtw 4 4eanoak 0m. 14.812 503 2.945 *60,023 451.0 *13,300 *2.034,700 3740 *544,053 580.214 461.0 *18.546 556.985 4200 513,377 *40,506 4S7.0 *6 081 52281,569

MM*y A Vatorana 
MMre 134.295 250 51.851 535,886 .■*23.0 *16.003 *73,094 222.0 *32.925 *139,450 216.0 *64.560 5280,246 178 0 *157,442 *16.244 171.0 *0.500 5544,922

N M N m w n 286263 714 40.093 5493,126 657.0 *75.057 *329,231 67SO *48,775 *195,793 010.0 *21.516 5408.350 6000 *81.831 5395225 9370 542,180 51.011.724

FWi A Bmm 251.087 1225 20,407 5470,722 1,137.0 542.102 *500,289 1,1480 *44.363 *362.537 1,121.0 532.340 5253.408 1,095.0 523,150 *666.606 9990 *66.028 *2273.652

1.899.714 764 222,476 *723,006 727.0 *09,451 5321,740 754.0 542.872 *782,977 7600 *103.522 5403.173 746 0 554,045 *1.083225 667.0 *122,122 *3224.131
tiiia— iinui 73.544 491 14.07B S65.02S 4670 *14,117 5132.521 480.0 527.G09 *61.037 491.0 *12.431 5178,513 473 0 537,741 *04.704 506 0 *12,787 *502,701

Camdkra 837,109 1473 56,830 *831.066 1,368 0 *60,752 5465,731 1,366.0 534.094 *873,703 1,362.0 *64,140 5073,000 1,356 0 571.649 *784.805 12500 *58,134 *3,928,325

T i m M M m 2.106.473 00,125 *2.400.217 *06,006 51,437.602
■ m m

*63,567 *2,040,125 *06.373 51.315,377 ***■*■■ 556,454 *2.106,735 3 $ *1O7,*01 *0200.140

65,473 294 22.27" *40.350 300.0 *15,453 56,122 274 0 52,964 *60.577 2720 *29.624 5110,631 3500 53,120 *7 2920 *2 *245,696

0 37 0 52241 360 *6225 *0 360 50 SO 360 *0 *0 34.0 *0 SO 360 SO *2241

Cotrta 33,532 704 4,763 *126,606 690 0 *18,349 $71,730 681.0 510.533 *43,917 6920 *6.340 580,812 6800 513.206 *56.037 674 0 *8.811 *300,100

FISCAL YEAR 
TOTALS 9,117,734 15,516 $58,763 58,088,965 14,272 $56,678 $7,792,924 14,182 $54,949 $8,622,043 14,210.0 $46,601 $6,796,572 13,765.0 $49,304 $8,220,661 111088 $59,706 537,521,365

Nola: WorV Comp FTE* lafcon from CORA

FY02 coal Compiutton Al OopU P*0O DO



AMHS CREW COSTS Compared to 
TOP 5 DEPARTMENTS 

WORK COMP 
CLAIM COSTS per 100 FTEs

FISCAL YEAR> 2002
| | | I I ................2001 2000 1999 1998 TOTALS

WC* FTEs VIOOFTEs WC* FTE* IrtOOFTEs WC$ FTEs IflOOFTEs WC$ FTEs 5/100FTE* WC* FTEs V100FTE*
655.2 570.1

<>!feOtbw DOT.^f 2,106,473 2629 80,125 2,189,897 2,433.0 90,008 1,266,154 2,377.0 53,267 1,281,569 1,706.8 75,086.1 1,146,418 1,759.9 65,141.1
j^'ilS?SD«SSt«Eie‘fS 986,473 2459 40,198 800,966 2,365.0 33,867 1,022,922 2,365.0 43,253 407,626 2,098.0 19,429.3 902,172 2,047.0 44,072.9
«COIW£OTIONSUf 835.397 1473 56.714 813,498 1,460.0 55,719 568,380 1,368.0 41,548 543,641 1,362.0 39,914.9 850,620 1,358X1 62.637.7
ADMINISTRATION I 1,710.592 1466 116,684 1,385,478 1,442.0 96.080 1,221,475 1,4O*.0 87,000 598,375 1,334.0 44,855.7 1.074,494 1.289.0 83,358.7
1 PUBSAFEIvfea 1,701,367 764 222,692 705,222 745.0 94,661 387,568 72. .0 53,311 759,591 766.0 99,163.3 353,608 746.0 47,400.6
(Top 5 Dept*. Only) 
Work Comp Claims 

ft FTEs (not 
Including AMHS) 7,342,303 8,791 516,413 5,895,061 8,445 69,805 4,466,499 8,241 54,199 $ 3,590,802 7,266.8 49,413.8 $ 4,327,313 7,199.9 60,102.4

COMBINED (5) 
YEAR TOTAL $25,621,977 39,943.7

5 YEAR 
AVERAGE $5,124,395.39 7,988.7

Top 5 Dept Rale per 
100 FTEs $64,145

AMHS Rate per 100 
FTEs $197,065

jones act to w-c up to fy02.xls Page 40 FY02Cost Comparison Top 5 Dept.
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prom u lga ted . I do n o t fa v o r 6ucb a  read ­
in g  f o r  two reasons,

F irs t, i t  is w ro ng  to  say  th a t  cross-exami­
n a tion  may no t c a r ry  ft price tag . In  gen er­
a l civil litigation, deposition and w itness 
co s ts  a re  sh if ted  to  th e  lo sing  p a r ty  a f te r  
ju d gm en t as a  m a tte r  o f cou rse . CIv.R. 79- 
On th e  tilted p lay ing  field o f w o rk e rs’ com­
pensation, th e  em ployer m u s t re im burse 
th e  employee " fo r  th e  costs in  th e  proceed­
ing s’' w hen th e  employee w ins. AS 23.30.- 
145(b). (The em ployee does no t have a 
sim ila r ob ligation w hen th e  em ployer p re ­
vails.) The costa fo r  w h ich  th e  em ployer 
m u s t re im bu rse  th e  em ployee include th e  
costs o f  cross-exam ination pa id  by  th e  em ­
ployee tinder th e  B oard 's in te rp re ta tio n  of 
Sm allw ood .3 Thus, w hen a  litigan t, or, m 
w o rk e rs’ compensation, a n  employer, loses, 
cross-exam ination has a  price.

Second, acco rd ing  to  th e  Board, its  in te r­
p re ta tio n  o f Sm a llw ood  ha« lead  to need­
less  depositions re su lt in g  in delay, oppres­
sion o f th e  econom ically w eak e r p a r ty —  
g en era lly  th e  employee— and  economic 
w aste . The B oa rd  s ta te s  t h a t  m any  liti­
g an ts  have adop ted  a s a  m a t te r  o f course 

th e  prac tice o f  "Sm allw ood ing” any  and  
a ll w ritten  repo rt*  se rved  upon them . A  
pro tec tion  g ran te d  by  th is  c o u rt to p re ­
v e n t ft vio lation o f  fu nd am en ta l due p ro ­
cess becam e a tr ia l tac tic  which ra n  coun­
t e r  to th e  co u rt's  fu nd am en ta l policy o f 
“prov id ing inexpensive an u  expeditious 
reso lu tion  o f claim s fo r  compensa­
t i o n . . . . ”
A rm ed w ith  know ledge th a t  th e  " r ig h t to 
cross-examine is ah so lu te ," m any liti­
g an t*  g en era lly  took th e  oppo rtun ity  to  
a s s e r t  th e  righ t, as a m a tte r  o f tac tics. 
In  m any instances, w h ere  c loser eva lua­
tion and th e  u s e  o f d iscre tion  would have 
allowed th e  case to  proceed expeditiously 
w ith  an a lte rn a te  to ab so lu te  cross-exam­
ination, S m a llw o od  became, no t a  m a tte r 
o f due process, b u t an  inv ita tion fo r  p ro ­
cedural m aneuvering  and  a  m a tte r o f 
tr ia l s tra te g y . A lthough bo th  employees 
and  em ployer have used  Sm a llw ood  ta c ­
tically, th e  B oa rd  ob served th a t  th e  in­
ju re d  worker, fo r whom  th e  sy stem  ex­

ists, o ften  su ffe re d  th e  consequences o f 
the re su ltin g  con fusion and/or delay. 
Also, sm all em ployers, a s  well, have su f­
fe red  from  the  sam e  prob lem s. In s tead  
of p rov id ing  w h a t, th e  c o u rt orig inally 
intended, S m a llw o od  f re q u en tly  became 
an im pedim ent to  th e  leg end a ry  "simple, 
speedy rem edy " th a t  th e  w o rkers' com­
pensa tion  sy s tem  w as m ean t to p ro ride . 

(Footnote* omitted.)
The Board 's position, b a sed  on m ore th a n  

a  decade o f experience, is persuasive . The 
co s t disincentive in h e ren t in th e  no rm al 
ru le  which m akes th e  depo se r p ay  is app ar­
en tly  o f considerab le  Im portance in de te r­
rin g  needless depositions.

F o r th e  above reason s, I  would no t in te r­
p r e t  Sm allw ood  to  re q u ire  cost sh ifting . 
A  p a r ty  desiring  to  d spo se  o r  exam ine th e  
au th o r o f  a re p o r t shou ld  bear, th e  initial 
cost o f  the  deposition  o r exam ination. 
Thus, I  concu r in th e  r e s u l t  o f today 's 
decision.

IL JC 1 SAITGTY, a n d T o n T  
S chw an tes, P e tit io n e rs ,

No. S-2829.. 
Suprem e C ou rt o f A laska. 

J u n e  22, 1990.

A fte r f i r s t  accep ting  w o rk e rs’ compen­
sation benefits, s ta te  em ployee who w as' 
in jured on s ta te  v esse l b ro u g h t su it  a lleg ­
ing  th a t  s ta te  w as liab le to him under Jones 
A c t fo r  neg ligence o f th e  v esse l’s m a s te r 
and  unde r adm ira lty  doctrines o f  unaea- 
worthlnes9, m ain tenance and  cure, The 
Superior Court, T h ird  Jud ic ia l D is tric t a t

3. The Beard recognized this remedy In lhl$ ease, Decision, p. 6.
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STATE, D EPT . O F  P U B L IC  SAFETY  v. BROW N A la sk a  109

CU U 7H  T H  1M (Aluka 19*0) •

Anchorage, Jo an  M. K atz, J.; denied s t a t e s  
motion fo r  sum m ary  ju d gm en t on g rounds 
o f sovereign im m unity and  exduslve-rarae-- 
dy provision o f the  W orkers ' Compensation 
Act, a n d  s ta te 's  pe tition  fo r  rev iew  w as 
g ran ted .’ The Suprem e Court, M atthew s, 
C.J., held  th a t  W o rke rs’ 'Compensation 
A ct’s exclusive rem edy provision did n o t 
deprive w o rk e r in ju red  on s ta te  vesse l o f 
his fede ra l m aritim e rem edy.

A ffirm ed.
Compton, J.,- filed d issen ting  opinion.

S ta te s  *=18.47 '■
W orke rs’ C om pen sa tio n  *=2085

W orkers' C om pensation A ct’s ’exclu­
sive rem edy  provision did no t deprive w o rk ­
e r In jured on s ta te  vessel of his f e d e r a l . 
m aritim e rem edy . AS 09,50.250, 23.30.055; 
Jones Act, 46 U.S,C.A.App. § 688.

R ob ert L  E a s ta u g h , ' D elaney, Wiles, 
H ayes, R eitm an A B rubake r, Inc., A nchor­
age, fo r pe titioners.

Ron-J. Webb, A nchorage, and E ric  Dick* 
man, D avid S. T eske  & A ssociates, Seattle, 
Wash., fo r  re sp o n d en t

B efo re  M ATTHEWS, C J., and 
•RABINOWrrZ, BU RK E and  COMPTON, 
JJ.

• O PIN IO N
MATTHEWS, Chief Ju stice .'

I. FACTUAL AND PROCEDURAL 
BACKGROUND

R obert B row n w as employed by the  
S ta te  o f A laska  as F ir s t M ate on th e  A las­
k a  D epartm en t o f Pub lic  S a fe ty  pa tro l v e s ­
sel V IG ILANT, a  100-foot sea-going ves­
sel. ' On Ju n e  18, 1985, while th e  V IG I­
LANT w as on pa tro l in  B risto l Bay, B rown 
w as in jured a s he, boarded a fish ing vessel 
to inspec t i t  fo r  a  su spec ted  violation o f 
s ta te  fish erie s law s.

A fte r f i r s t  accep ting  w o rk e rs ’ com pensa­
tion b en efits  u n d e r th e  A laska  W o rke rs’ 
Compensation Act, AS 23.80.005-.270,

B rown filed su it ag a in s t th e  s ta te , am ong 
o thers, in th e  superio r c o u r t  B row n al­
leged th a t  th e  s ta te  w as liab le to  him  unde r 
th e  Jonea A c t  ’46 U .S.CApp. § 688, fo r 
neg ligence o f  th e  m a s te r o f  th e  V IG I­
LANT, and under th e  adm ira lty  doctrines 
o f  unseaw orthm ess, m aintenance, an d  cure. 
The s ta te  moved fo r sum m ary  ju d g m en t on 
g rounds o f sovere ign im m un ity  a n d  th e  
exclusive rem edy  provision o f th e  W orkers ' 
Com pensation A c t  AS 23.80.055. T he  tr ia l 
c o u rt denied th e  motion. W e g ra n te d  the  
s ta te ’s pe tition  fo r  review.

n .  D ISCUSSION 
The tria l co u rt sum m arised  its  re a so n s  in 

a n  o rd e r denying th e  s ta te ’s  m o tion fo r 
reconsidera tion  a s follows:

A fte r  sta tehood, th e  t o r t  claim s a c t 
w as passed. I t  expanded th e  w a iv e r o f 
sovere ign  im m unity to  cover all to r t  
claims, specifically m ention ing adm iralty , 
No lim iting language re fe r r in g  to  the 
w o rkers’ com pensation s ta tu te  w a s  in­
cluded in th e  to r t  claim s a c t  

I t  is th is cou rt's view, thus, t h a t  once 
th e  to r t  claim s ac t w as passed, th e re  w as 
no in tention to  re ta in  sovere ign  im m un ity  
vis-a-via neg ligence claims a g a in s t the  
6tate. The w o rk e rs’ com pensation law  is 
con strued  as sim ply a lim ita tion re g a rd ­
ing  all employee-employer re la tion s. I t  
h a s  n o th ing  to  do w ith  lim iting th e  waiv­
e r  o f sovere ign  immunity. I n  th e  c a se  of 
adm ira lty  law , w o rk e rs’ com pensation 
principles a re  superseded by  fe d e ra l law  
fo r all employees, s ta te  w o rk e rs consti­
tu tin g  no exception.
The sam e ra tiona le  w as exp ressed  In an 

opinion issued by  fo rm er A tto rn ey  G enera l 
H ayes m ore th a n  25 y ea rs  ago, 1963 F o r­
ma] Op. A ttiy  Gen. 28. In  ad d re s s in g  the  
question  o f  w h e th e r w o rke rs em ployed by 
th e  s ta te  on s ta te  fe rrie s  could su e  the 
s ta te  unde r th e  Jonea Act, th e  opinion stat- 
ed:

[TJhe only question rem a in in g  * is 
w hethe r th e  S ta te  of A la sk a  haa w aived 
its sovere ign immunity. I f  i t  has, the  
Jones A c t ts suprem e; i f  i t  ha3 not, th e  
S ta te  canno t b e  sued under th e  Jones' A ct 
a n d  the  on ly  rem edy availab le to S ta te

I
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’ *mployee3 is the StAte workmen's com­
pen sa tion  a c t  

Id. a t  11. The opinioD n ex t quo ted  the  
C laims AgainBt th e  S ta te Act, AS 09.50.- 
250, and  continued:

B y th is w aiver of im m unity i t  m u s t be 
concluded th a t  th e  S ta te  m ay be su ed  fo r 
n e g lig e n t to r ts  which a rise  u n d e r the  
Jo n e s  A c t  I t  is tru e  th a t  under th e  
A la sk a  W orkm en’s  Compensation Act, 
em ployers, including1 th e  StAte (AS 23.- 
30.265), a re  excluded from  adm ira lty  lia­
bility.

' I ±  a t  12. The opinion then  quo ted  the 
exclusive rem edy provision o f  AS 23.30.055, 
and  sta ted :

However, t h b  exclusive liability provi-
- sion canno t a c t a s  a  lim itation on su its 

a g a in s t th e  S ta te  unde r th e  F edera l M ari­
tim e law  once th e  S ta te  h a s  unqualified ly  
w aived" i ts  im m unity fo r  neg lig en t 
t o r t s . . . .  A  s ta te  canno t p ro tec t p riv a te  
c itizens from  su it fo r a m aritim e to r t  by 
lim iting  th e  exclusive F ede ra l adm ira lty  
ju risd ic tion  a s de lega ted  by A rticle HI, 
Section 2, o f  the  U nited S ta te s  C onstitu ­
tion. By waiving its  Immunity, th e  3tate 
e te&ds in th a  position o f a  p rivate  p a rty  
a n d  canno t lim it its  to r t  Liability by a  
g en e ra l provision in the w orkm en’s com­
pensation  a c t  So much o f AS 23.30.055 
a s  lim its the  liability o f employer* in 

• adm ira lty  m u s t be considered an invalid 
[Jeral jurisd ic tion.

Id. a t  13. We ag ree  w ith th is reason ing. 
O u r r rp lan a tio n  follows.

A la sk a  S ta tu te  09.60.250 provides th a t  
“[a] parson . . .  hav ing  a  . . . '  to r t  claim  
a g a in s t th e  s ta te  m ay  b r in g  an action 
a g a in s t th e  s ta te  in th e  superio r cou rt." 
This s ta tu te  waives th e  aovereign im m unity 
o f  th e  s ta te  as to claim s b ro u g h t in su p e ri­
o r c o u rt fo r to r ts  sounding in adm iralty , as
1. We noted in B arber that double recovery 

would not be permitted tu the amount* paid 
under the compensaUon award would be sub.

well as those b ased  on s ta te  law . S ta te  v, 
S ta iiley , 506 P.2d 1284,1290-1291 and  n. 9 
(Alaska 1973). S ub jec t to  c e r ta in  explicit 

' exceptions, th e  in te n t o f th is  s ta tu te  w as to  
p u t  th e  s ta te  on an  equ a l fo o tin g  w ith  
p riv a te  persona o r  en titie s w ho a re  su ed  in 
t o r t  See S ta te  r. Abbott, 498 P.2d 712, 
724 (Alaska 1972).

The W orke rs’ Com pensation Act, to 
which th e  a ta te  is su b jec t to  th e  sam e ex­
te n t as p r iv a te  em ployers, p rov id es in p a r t  
th a t  " [ t jh e  liab ility  o f a n  em p loyer [under 
the  W orkers' Com pensation A ct] is exclu­
sive and in place o£ all o th e r  lia b il i ty ‘o f th e  
em ployer . . .  a n d  anyone o th e rw ise  en titled  
to  recover dam ages . . .  a t  law  o r in adm i­
ra lty  on accoun t o f th e  in ju ry  o r d ea th ." 
AS 28.80.055. This p rov ision w ou ld  b a r 
an y  su it  by B row n fo r d am ages u n d e r Btate 
law . However, th e  D resen t case  is b ro u g h t 
under fede ra l m aritim e law .

The exclusive rem edy .provision canno t 
deprive B rown o f his fe d e ra l m aritim e rem ­
edy. In  B a rb e r  v. N ew  E n g la n d  F is h  Co., 
510 P.2d 806 (Alaska 1973), a  lo n g sho re ­
m an w as in ju red  while a b o a rd  a bBrge 
owned by  his employer. A lth ou gh  he  h ad  
a lready collected ben efits u n d e r th e  A laska 
W o rke rs’ Compenaation Act, w e Held th a t  
th e  exclusive rem edy p rov is ion  o f th e  a c t 
did n o t prec lude him  from  seek in g  a  f u r ­
th e r  recovery  ag a in s t his em ployer' unde r 
fede ra l.m aritim e law  fo r  u n se a  w o rth iness.1 

imilarly, in T h ibodaux  v. A t l a n t i c  Rich- 
' Id Co., 580 F.2d 841, 847 (5th Cir.1976), 
r t  den ied, 442 U.S. 909, 99 S.C t. 2820, 61 

LEd.2d 274 (1979), th e  c o u r t h e ld  th a t  "a n  
elusive rem edy  provision In a  s ta te  work* 

ien's com pensation law  c anno t be  applied 
**when i t  will conflict w ith  m aritim e  policy 

and Underm ine su b s tan tiv e  r ig h ts  a ffo rded 
by fed e ra l m aritim e law ." A cc o rd  P u rn e l l  
v. N o m td  S h ip p in g  B.V., 801 F.2d 152, 
156 (3rd Cir.1986). In  Thibodaux, th e  
co u rt rev e rsed  sum m ary  ju d g m en t in favo r 
o f A tlan tic  R ichfield an d  rem and ed  the  
case to allow p la in tiffs to p u rsu e  th e ir gen-1 
era! m aritim e claim s a g a in s t th e  la t te r  f o r  
w rong fu l death . 580 F.2d a t  847-48. Ther

Jtci to offtcl should the employee win hi* feder­
al maritime cate. Id. at 813. n. 39. Vhls obser­
vation alio governs the present
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c o u r t no ted  th a t  i t  h ad  been p re sen ted  w ith  
an  ana logous question  in R ob erts  v. C ity  o f  
P la n ta t io n ,  558 F,2d 750 (5th Cir.197,7). 
Thibodaux, 580 F.2d a t  846. In  Roberts, 
th e  c o u r t'h e id  th a t  the  exclusive rem edy  
prov isions o f  F lorida's w orkm en's compen­
sa tio n  a c t w e re  n o t a  defense to  a  Jonea 
A c t claim- 558 F.2d a t  751.

The T h ibo d au x  c o u r t found  9upport in 
th e  S up rem e C ourt's decision in  P o p s  ' & 
Talbot, M e. v. H avm , 346 U.S. 406, 74 S .C t 
202, 98 U S d . 143 (1953). There, th e  court' 
re fu sed  to  a pp ly  a  s ta te  con trib u to ry  neg li­
g ence d e fen se  which would have b a rred  
recovery  fo r  a g en are l m aritim e cause o f 
action, ‘ T he  c o u rt a ta t r d th a t  "[w jh lle 
s ta te s  m ay  som etim es supp lem en t feder al 
m aritim e policies, a  s ta te  m ay no t deprive a  
pe rson  o f a n y  su b s tan tia l adm ira lty  r ig h ts  
as defined in con tro lling  a c ts  o f C ong re ss- 
o r by  in te rp re ta tiv e  decisions o f  th is 
C o u r t "  Id . a t  409-10, 74 S .C t a t  205 
(footnote om itted). To hold o therw ise 
•would Underm ine th e  un ifo rm ity  o f m ari­
tim e law  "w h ich  the  [Federa l] Constitu tion 
h a s  p laced u n d e r na tiona l purv iew  to  con­
tro l in ‘i ts  su b s ta n tia l as t r  d l a s  p rocedu ral 
fea ti. as.’ "  Id. a t  419, 74 S .C t a t  205 
(quoting P a n a m a  R.R. Co. v. Jo hn son , 264 
U.S. 375, 386, 44 S .C t 391, 393, 68 L E d .
748 (1924)). T hese  p receden ts compel th e  . f< 
conclusion th a t  th e  exclusive rem edy  provi- * 
sions o f th e  A la sk a  W orkers’ Compensation j 
A c t c anno t deprive B rown o f his fede ra l 
Jo n es A c t claim  a g a in s t th e  s ta te . ..f-'J.

The s ta te  re lies on Jo h a n se n  v. U n ited  
S ta tes, 343 U.S. 427, 72 S-Ct 849, 96 LJSd.
1051 (1952), in su p p o rt p i  its  a rg u m en t th a t  
th e  exclusive rem edy  provision • o f the  
W orkers' Com pensation A c t applies. Jo ­
h a n s e n  involved an in ju ry  to a seaman-fed­
e ra l em ployee who su ed  th e  gove rnm en t 
fo r dam age* fo r  neg ligence u n d e r th e  P ub ­
lic V esse ls A ct o f  1925, 46-U.S.C. §} 781- 
799. The c o u r t he ld  th a t  this rem edy w as 
b a rred  b y .th e  F edera l Employees' Compen­
sation A c t o f  1916, which provided a  w ork­
e rs ’ com pensation rem edy  to  fede ra l em ­
ployees. Id. a t  441, 72-S .C t a t  857. The 
J o h a n s e n  case  p resen ted  a  conflic t be­
tw een  tw o fed e ra l rem edies. I t  is thus 
unlike th e  state- federal prob lem  which is 
p re sen t here.

T he s ta te  also re lies on th re e  s ta te  case>: 
L yo n s  v. Texas A  & M  U niversity , 546 
S.W.2d 56 (Tex.CivA.pp.1977); G ross v. 
W ash in g to n  S ta ts  F erries,, 59 Waah.2d- 
241, 867 P.2d 600 (1961); M alon ey  v. S ta te ,
3 N .YJJd 856,165 N.Y.SJ2d 465,144 N.E.2d 
364 (1957). In  thes# ca6«s th e  sovere ign  
im m unity  w aiver wa* exp ress ly  conditioned 
cm p rese rv ing  th e  de fense ' in question. 
L yo n s  involved an  a c t w a iv ing  sovere ign  
im m unity  which, as an  in te g ra l p a r t  o f  th e  
w aiver, re se rved  to th e  6 tate "a ll o f  th e  
p riv ileges and  im m unities g ran te d  by  th e  
W orkm en's Compensation Act . . .  to  p r i­
v a te  p e rson s and corpora tions.’’ 545 
S.W.2d a t  58. In  M aloney, the  a c t w aiv ing  

‘ sovere ign  im m unity w as "c a re fu l to p ro ­
v ide th a t, in w aiving immunity, th e  exclu­
s iveness o f  the  com pensa tion  rem edy  
a g a in s t tho  S ta te  is n o t im paired.” _ 144 
N.E.2d a t  867. The sovere ign  .Immunity 
w aiver In G ross w as exp ressly  conditioned 
b y  a 30-day notice o f  claim  proviso. 367 
P.2d a t  605. B y con tras t, th e  w a iv e r o f 
im m un ity  contained in . th e  A la ska  Claims 
A g a in s t th e  S ta te  A c t is n o t conditioned on 

J p re se rv in g  th e  defense  in question  here—  
the  exclusive rem edy  prov ision. These

M erely because th e  exclusive rem edy d_ 
fen se  is n o t a  condition o f  th e  w a ive r o jfth e  
sovere ign  immunity o f th e  6 ta te doee no t 
m ean 'th a t th e  Claims A ga in s t th e  S ta te  A c t 
h a s  repea led  th e  exclusive rem edy defense. 
The defense  is fu h y  applicab le to all claims 
a g a in s t th a  s ta te  b ro u g h t u n d e r s ta te  law. 
H owever, th e  defense  does n o t app ly  to 
fed e ra l remedies, and  thu s th e  decision of 
th e  su p e rio r cou rt is A FFIRM ED .

COMPTON, J„  dissen ts.
MOORE, J., no t pa rtic ip ating .
COMPTON, Ju stice , d issen ting.

I.
I

A ssum ing  tho cou rt's conclusion is co r­
rect, s ta te  employed m aritim e w o rke rs
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s tan d  to  recover m ore th an  s ta te  employed 
land-baaed w o rker*  w ho su ffe r the sam e 
Injury in a  v ir tu a lly  identical a cc id en t I f  
the  c o u rt Is w rong , th en  Btate employed 
m aritim e w o rk e rs e tand  to recover less 
th an  th e ir p r iv a te ly  employed counterpart*. 
Thus, u n d e r e ith e r  resu lt, inequities a re  
inevitab le. H ow ever, trad itiona l methods 
o f  s ta tu to ry  ana ly s is  lead  to th e  conclusion 
th a t  sovere ign  im m un ity  w as re ta in ed  as to  
Jo n e s A c t suite.

The doctrine o f sovere ign  immunity ba rs 
Jo n es A c t su its  fo r  dam ages by in jured 
s ta te  employees- in s ta te  court, ab sen t a 
w a iv e r o f im m unity . G ross v. W ash ing ton  
S ta t*  F e rrie s , 59 Wash.2d 241, 367 P.2d 
609,602 (1961); M alon ey  v. S ta te , 3 N.Y.2d 
356, 165 N-Y.S.2d 465, 144 N.E.2d 364, 365 
(1967); L yons v. Texas A  & M  Univ., 645 
S.W.2d 56, 58 (Tex.Civ.App.1977).1

The Claims A g a in s t th e  S ta te  A c t (CAT­
SA), AS 09.50.250, provides th a t ''[a] p e r­
son . : .  hav ing  a  . , .  to r t  claim  a g a in s t th e  
s ta te  m ay  b r in g  an  action a g a in s t th e  s ta te  
in th e  supe rio r c o u r t "  Jo so i A ct claims 
sound in t o r t  See C o llin s V. S ta te , 823 
F.2d 329, 332 (Sth Cir.1987) (CATSA does 
no t waive A la ska 's im m unity from  Jones 
A c t s u it  in fe d e ra l court). The A laska 
W o rkers C om pensation A ct (AWCA), on. 
th e  o th e r  hand, p rov ides th a t  th e  "liab ility 
o f a n  em ployer [within-this act] is exclusive 
and  i n  p la c e  o f  a l l  o th e r  l ia b il i ty  o f  th e  
em p lo y e r  . . .  a t  law  o r In a d m ir a l ty . . . . "  
"Em p loyer” a s defined includes the  s ta te . 
AS 23.30.265(13). Should this language be 
given its  p la in m eaning, B rown would be 
en titled  to  th e  w o rk e r’s  compensation he 
has received and  no  more.

The exclusive liab ility provision o f 
AWCA, beg inn ing in 1949, provided the  
exclusive rem ed y . aga inst' the  te r r i to ry  a s  
an  em ployer in lieu .o f claims "now  ex isting 
a t  common law  o r o therw ise.” § 43-3-10 
ACLA (1949); § 48-3-38 ACLA (1949). 
This w as fo llow ed b y  a  broad, gen rra l e n ­
a c tm en t prov id ing re lie f to  pe rsons w ith 
"a n y  claim " • a g a in s t the  territo ry .
§ 5&-7-1 ACLA (Supp.1957). This enact-
1, It U worth noting that the court U unable lo

cltc a single state cate affording an injured note

m en t did n o t explicitly p u rp o r t to super­
sede excluslv* w orker's com pensation lia­
bility fo r  th e  s ta te ; th e  exclusive liability 
proviBloh w a s  re tained .

Upon sta tehood , th e  exclusive liability 
provision o f AWCA was reenacted , lim iting 
claini6 " a t  law  o r in  adm ira lty .” AS 23.30.- 
056. Thus, desp ite th e  ex istence o f a  gen ­
eral r ig h t  in  th ird  persona  to  m ake "c la im s” 
ag a in s t th e  s ta te  in su p e r io r court, the 
le g is la tu re ' seem ingly re a ff irm ed  th e  
s ta te 's  lim ited w aiver o f im m unity when 
ac tin g  a s  an  employer. CATSA .was re ­
fined  to som eth ing  n e a r  its  p re sen t fo rm  in 
1962. AS 06.60.250.

W ithou he enac tm en t o f AW CA or 
CATSA, a n  in ju red  te r r ito ria l o r s ta te  
w o rk e r w ould have h ad  no  claim a t  all 
a g a in s t th e  te r r i to ry  o r s ta te , even w ith  the  
aid o f th e  Jo n es Act. The te r r i to ry  o r  s ta te  
would h av e  been immune from  su it. Ex  
P a r t e  Mew York No. J,.256 U.S. 490, 500, 
41 S.Ct. 588, 590, 65 LJSd, 1057 (1921); cf. 
Welch v. T exas D ep 't o f  H ighw ay s  <£ Pub. 
Transp., 483 U.S. 468, 472-73, 107 S .C t 
2941, 2945-46, 97 L.E<L2d 389 (1987). The 
orig inal AW CA m u s t th e re fo re  have b« :n  a  
l im ite d  w a iv e r of sove re ign  immunity; o th­
erw ise  an  em ployee o f  th e  te r r i to ry  would 
n o t have been  en titled .to  a n y  compensation 
from  the . territo ry , fo r  a n  in ju ry  occurring 
while on th e  job. Thus, in o rd e r to  prevail, 
B rown n eed s to show  th a t  th e  m ore gener­
al w aiver o f  sovereign im m un ity  m  CATSA 
w as som ehow  in tended to  ab ro g a te  the e f­
fe c t o f th e  more lim ited w a ive r o f  sover­
eign Im m unity  in AWCA, desp ite  AWCA 
be ing  l e f t  in ta c t

D esp ite  its  leng thy  discussion o f federal 
case law, none o f which is re lev an t given 
th a t  th e  em ployer h e re  is th e  sta te , th e  
c ou rt’s, ra tio n a le  is rea lly  r a th e r  simple. 
T he c o u rt seizes upon ou i p r io r cases n a r­
row ly con s tru in g  re ten tion*  o f sovereign 
im m unity  w hen th e  s ta te  Is not. an  employ­
er, e.g., F r e e m a n  v. S ta te , 705 P.2d 918, 
920 (A laska 1985), tra n s fo rm s them  into 
e stab lish in g  a  requ irem en t th a t  retentions- 
o f so ve re ig n  im m unity m u s t necessarily  be

miriiiine employee Junes Act relief.

j
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explicit, arid th en  concludes th a t  because 
sovere ign  Im m unity w as no t explicitly re*

' talned in CATSA itself, i t  w as n o t re ta ined  
a t  all.* T his is no t th e  issue; r a th e r  th e  
question shou ld  be w h e th e r CATSA w as 
in tended to  repea l th a  e ffe c t o f  AWCA.

Repeal by  implication is no t favo red . Pe- 
U r v. S ta te , 631 P.2d 1263, 1267 (Alaska 
1975). A  specific s ta tu to ry  prov ision ordi­
n a r y  is n o t repea led  by  a  la te r  enacted, 
genera l s ta tu to ry  provision. P re s to n  v. 
Heckler, 731 F.2d 1359,1868 (9th Cir.1984); 
U n ited  C  tea v. H aw kins, 228 F.2d 517, 
519 (9th ' „\1955). R epeal by im plication is 
lim ited t i d  only found w hen n e c e ssa ry  to 
carry  o u t th e  leg is la tu re ’s in ten t. W arren  
v. Thomas, 568 P.2d 400, 408 (A laska 1977). 
'D id  th e  leg isla tu re , in en ac ting  CATSA, 

in te n d  to  su b jec t th e  s ta te  to  Jones A ct 
claims b y  i ts  own employees, no tw ith s tan d ­
ing AWCA7 Did i t  in tend  to  allow  its 
m aritim e w o rkers to  receive p re fe ren tia l 
tre a tm en t over its land-based workers? 
Had th e  question occurred to  th e  leg isla­
to rs a t  th e  time, th e n  a rg u ab ly  a  clause 
re fe ren c ing  AWCA and  m aintain ing' its in­
te g rity  a s  th e  sole, com prehensive rem edy 
fo r In ju red  s ta te  m aritim e w o rk e rs  couJd 
have been included.
- In say in g  this, however, I r e je c t  any im­
plication th a t  th e  leg is la tu re  is  som eh ow ' 
p reven ted  b y  " fed e ra lism " from  am ending 
CATSA to  m ake c lea r th a t  th e  so le rem edy 
o f its in ju red  m aritim e employees is work* 
er's compensation, and  th a t B row n  is en ti­
tled to  a  ‘.‘double dip.” The m e re  fa c t th a t  
the Jo n es A ct exists as a  fede ra l cfliiR^jaL 
SCtion does no t m m n th» t e ta t*  .^nvp^jim 
immunity, properly  lc e frpgafcri
StS A ta sc a d e ro  S ta te  H o sp ita l v. Scan lon, 
473 U.S. 234, 242,'105 S .C t 3142, 8147, 87 
LJ2d.2d 171 (1985). M oreover, (he Jones 
A c t has b een  held n o t to  a b ro g a te  properly 
a sse rted  s ta te  sovereign im m unity . Welch, 
v. Texas D e p ’t  o f  H ighw ays £  Pub. 
T ram p., 483 U.S. 468, 475-76, 107'S .C t 
2941, 2946-47, 97 L.Ed.2d 389 (1987). Any 
Jones A c t recovery  by .n  m u s t be o ff­
s e t by th e  workers' com pensation benefits
2. If tha court Is correct that retentions of sover­

eign immunity must be explicit, then the court's 
assertion that AWCA Is Still an effective defense 
against state law claims must be wrong, since

IDS (Alaika 1*90)

he haa received. B a rb e r  v. N ew  E n g la n d  
F ish  Co.,' 510 P.2d 806, 812-43 & n. 39 
(Alaska 1973),

H.

The  foregoing, o f course, assum es aw ay 
th e  bo the rsom e questio n  o f w h e th e r th e  
Jones A c t w as ever in tended  to a p r ly  a t  all 
to  s ta te s  aa  employers. One ju s tice  o f  th e  
United S ta te s  Suprem e C ou rt h a s  opined 
th a t  i t  w as n o t  Welch, 483 U.S. a t  496, 
107 S.C1 a t  2957 (Scalia, J., concurring). 
The cou rt in Welch le f t  open th e  question. 
Id. a t  476, 107 S .C t a t  2947.

The ra tio na le  fo r Ju s tic e  S c ilia ’s  concur­
rence app ea rs to  derive from  th e  m ajority  
opinion in W ill v. M ich ig an  D cp 't o f  S ta te  
Police, 491 U.S. — , 109 S .C t 2304, 105 
L.E<L2d 45 (1089). I n  Will, th e  C ou rt held 
th a t  s ta te s  a re  n o t pe rson s w ith in  the 
m eaning o f 42 U.S.C. § 1933. Will, 109 
S .C t a t  2308. In  Will, th e  Court, while 
no ting  th a t  th e  case' did n o t involve th e  
E leven th  A m endm ent since the underly ing 
su it w as b ro u g h t in s ta te  court, id., none­
the less opined th a t  s im ila r federalism  con­
cerns w ere  im plicated w hen Congress su b ­
jec ted  a s ta te  to' liab ility which it wotild n o t 
o therw ise be su b jec t to. Accordingly, the  
C ourt held th a t  i f  C ongress  in tends to  p re ­
em p t s ta te  sovere ign  im m unity  by sub jec t­
ing  a  s ta te  to  a  fed e ra l remedy, i t  m u st 
m ake its  in ten tion  to  do so "unm istak ab ly  
c lear in th e  lan gu ag e  o f th e  s ta tu te ."  • Id. 
a t  2308-09. " In  trad itiona lly  sensitive a r ­
eas, su ch  as leg is la tion  a ffec ting  th e  fed e r­
al balance, th e  req u irem en t o f c lea r s ta te ­
m en t a s su re s  th a t  th e  leg is la tu re  has in 
fa c t faced, and in tended  to b rin g  in to issue, 
th e  critical m a tte rs  involved in th e  judicial 
decision.” Id., g-uoting U n ited  S ta te s  u  
Bass, 404 U.S. 836, 349, 92 S .C t 515, 523, 
80 L.Ed.2d 488 (1971).

A  s tra ig h tfo rw a rd  application o f W ill to 
th e  fa c ts  befo re u s leads to th e  conclusion 
th a t  th e  Jones A ct sim ply is inapplicable to 
th e  s ta te s . T he C ou rt has a lready held, In

CATSA does Dot explicitly retain sovereign im­
munity as to cute claims. Nor could Collbu be 
correctly derided if CATSA is as broad » waiver 
as the court maintains.
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th e  ana logous though  d iffe ren t c o n tex t o f  
. th e  E lev en th  Am endment, th a t  th e  Jo n es 
A c t is no t su ffic ien tly  c lea r and  unam big­
uous. ‘ Welch, 483 U.S. a t  475-76,107 S .C t 
a t  2946-47. ■

Thus, e ith e r unde r trad itiona l modes o f  
s ta tu to ry  analysis a s applied to AW CA and  
CATSA, o r u n d e r th e  WUL Court's m e thod  
o f in te rp re tin g  fed e ra l s ta tu te s , B row n is 
lim ited  to h is w o rke rs ' com pensation rem e­
dy. Accordingly, I  d is s e n t

< #’o f nT«NM»siSTW>

STATE o f  A laska , Petitioner', 
v.

G eorge KENDALL, R e sp o n d e n t 
• No. A-3003.

C ourt o f A ppeals o f  A laska.
Ju n e  22, 1900.

« • *

•■State appea led  from  an  o rde r o f  th e  
Supe rio r Court, Th ird  Jud icia l D istrict, A n­
cho rage, Jo an  K atz, J., which su pp re s sed  
evidence uncovered in w a rran tle s s  search . 
T he  C ourt o f Appeals, Coats, J., hold th a t  
police had  rea sonab le  suspicion to s top  de ­
fe n d a n t and  to  b rie fly  de la in  him, and  u lt i­
m a te ly  h ad  su ffic ien t in fo rm ation to  a r r e s t  
him  fo r po ssession o f cocaine.

Reversed.

L  A rre s t «=63.5(5)
Police had  leg a l au tho rity  to  de ta in  

d e fen d an t a s p a r t  o f investiga tive stop  
w h e re  d e fendan t show ed up  a t hou se  th a t  
w a s  be ing  sea rch ed  fo r  d ru g s  15 m inu te s 
a f t e r  anonym ous call to house s ta te d  th a t  
c a lle r would be com ing w ith  "som e dope" 
In app rox im ate ly  15 m inutes, and a f te r  re s i­
d e n t o f house had  told undercover a g e n t 
th a t  more cocaine would be  com ing a t  la te r  
tim e.

Z. A rre s t  <**63.5(7)
Police w ere  en titled  to  u s e  rea sonab le  

fo rce  to  ho ld d e fen d an t a f t e r  defendant, 
who w as lega lly  de ta ined a s  p a r t  o f investi­
g a tiv e  stop, a ttem p ted  to  flee.
3. A rre s t ^*71.1(7)

W here police o ffice rs  ob ta in ed  su ff i­
c ien t in fo rm ation  to  a r r e s t  d e fen d an t fo r 
po ssession  o f cocaine a t  tim e  th ey  w ere 
s tru g g lin g  fe a r r e s t  h im  fo r  re s is t in g  a r ­
rest, cocaine found  in  film  c an is te r and  
ve lve t b a g  tak en  from  d e fe n d a n t w as ad­
m issible, even though  o ffice rs  d id  n o t a r­
r e s t  d e fendan t on cocaine c h a rg e s  un til a f­
te r  th ey  h ad  found  cocaine; a r r e s t  w as 
legal w hen objective in fo rm a tio n  police had 
w as su ffic ien t to  ju s t i fy  a r r e s t  AS 11.71.- 
080(a)(1); U.S.Cj L  C on stA m end . 4.
4. Arrest «*63.4<4)

Tria l cou rt shou ld  an a ly ze  ob jective in­
fo rm a tio n  which police h a d  a t  tim e th e y  
m ade a r r e s t  w hen  d e te rm in in g  w he th e r 
th e re  w as p robab le c au se  to  m ak e  a r r e s t

M ichael S. M cLaughlin, A s s t  D i s t  A tty., 
Dw ayne W. McConnell, D is t. A tty ., Anchor­
age, and D oug las B. BaHy, A tty . Gen., J u ­
neau, fo r  petitioner.

Leslie A. H iebert, A s s t  P ub lic  Advocate, 
and  B ra n t McGee, P ub lic  Advocate, An­
chorage, fo r re sp o n d e n t

O P IN IO N  
’ B efore BRYNER, C J .( an d  COATS 
and SINGLETON, J J .

COATS, Judge.
On D ecem ber 1, 1988, th e  g ran d  Ju ry  

indicted G eorge K endall f o r  m isconduc t in­
vo lving a  controlled su b s ta n c e  in  th e  th ird  
degree, possession o f  cocaine, a  class' B 
felony. AS 11.71.030(a)(1). In  M arch 1989, 
Kendall filed a  motion to  su p p re s s  evidence 
o f  a  w a rran tle s s  se a rch  conduc ted  by th e  
police on October 22, 1988, w hich re su lted  
in the  discovery o f the  cocaine. Fo llow ing 
an  ev iden tiary  hearing, S u p e rio r C ou rt 
Ju dg e  Joan  K a te  g ran te d  K endall's  motion 
and supp ressed  the  evidence. The s ta te  
filed a petition fo r rev iew  in th is  c o u r t
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ATTORNEYS AT LAW

821 N Street. Suite 205 • Anchorage, Alaska 09501

March 24. 2003

Sent Via DHL Overnight & Facsimile (907) 465-3871 ( o pagets))

Senator Con Bunde 
S’ate Capitol. Room 506 
Juneau. AK 99801-11S2

Re: Senate Bill 120 

Dear Con:

As a constituent of your district for the last 11 years. I have chatted with you on a 
number of occasions regarding various issues. I write to you concerning Senate Bill 120. 
which has been referred to your committee. Senate Labor and Commerce.

I am writing to inform you that I have several objections to this legislation. My 
law firm has represented some of the State’s employees who are now covered under the 
federal law known as the Jones Act. We are maritime law experts and. therefore, have 
considerable knowledge concerning this bill.

First, the bill would create second-class citizens out of the Stale's Marine 
Highway employees. Every seaman in the State would be able to seek compensation 
under the Jones Act except the State’s Marine Highway employees. If a person is 
employed as a commercial fisherman, for a tugboat company, or for Tote or CSX Lines, 
they are covered under the Jones Act and entitled to those remedies. The only exception 
would be State marine workers. Passage of this bill may indeed violate Article 1, Section 
1 of the Alaska Constitution guaranteeing equal protection of the laws to all citizens.

Second, in a long line of cases the United States Supreme Court, and every state 
court that has considered the issue, has held that states cannot apply worker's 
compensation statutes to merchant seamen. The reasoning is two-fold. The primary 
obstacle is the fact that a seaman’s remedies are maritime in nature and under the 
purview of federal admiralty jurisdiction. Under the federal Constitution, maritime 
matters are reserved for the federal legislature to the exclusion of the states. In short, 
there is a federal constitutional bar to the states applying state workers’ compensation 
laws to seamen. The secondary reason is that Congress has completely occupied the field 
with a law of national application, the Jones Act, and the stales may not apply 
inconsistent laws. These principles are well established and beyond reasonable dispute. 
There are two Alaska cases that have dealt directly with this issue and are consistent with 
every other case on the subject. These cases are: Anderson v. Alaska Packers 
Association, 635 P.2d 1182 (1981), and Trident v. Murray. 2000 AMC 2SS (Ak. Superior

Anchorage Office (907)272-7207  • Telefax (907) 274-9115 • E-Mail: b lstanc@ alaska.ner 
Seattle Office (206) 282-3100 • Telefax (206) 2 8 2 -1149 • E-Mail: b ls tsea@ halcyon.com
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Cl. 1999). Therefore, if the Legislature were to make workers’ compensation applicable 
to seamen, it would be a mere gratuity, or supplemental benefit, and not binding upon the 
injured worker.

Third, the state’s waiver of sovereign immunity is contained in the Alaska 
Constitution. Article D. Section 21 provides: "The legislature shall establish procedures 
for suits against the state." (Emphasis supplied). The word "shall" is always mandatory. 
Article II, Section 21 abolished the doctrine of sovereign immunity in Alaska because it 
left no option for the legislature not to establish procedures for suits. Section 21 also 
mandates that the legislature establish the "procedures" for suits against the state. The 
word "procedures" is commonly understood to refer to the mechanics of filing suits and it 
has nothing to do with the substantive right to sue the state. This is the only logical 
manner in which Article II, Section 21 can be read. See Muskopf v. Coming Hospital 
District. 359 P.2d 457, 460-61 (Cal. 196l)(interpreting similar constitutional language, 
and judicially abolishing sovereign immunity). Accordingly, if  Alaska is going to 
abolish sovereign immunity for these suits in its own courts it will have to do so via a 
constitutional amendment. Senate Bill 120 cannot accomplish the revocation of state 
sovereign immunity.

Fourth, the Jones Act provides that all state courts shall have concurrent 
jurisdiction over these suits. 45 U.S.C. § 56. The Alaska Supreme Court has held that 
Jones Act suits may be filed in any available forum. Nunez v. American Seafoods. 52 
P.2d 720 (2002). Under federal and state case law these Jones Act suits could be filed in 
Bellingham, Washington because the state has a ferry terminal there and is subject to 
jurisdiction in that forum. The State of Alaska has no sovereign immunity in the 
Washington courts. Alden v. Maine. 119 S.Ct. 2240 (1999): Hall v. Nevada. 440 U.S. 
410(1979).

Acceptance of workers’ compensation benefits cannot bar a Jones Act lawsuit. 
Chan v. Society Expeditions. Inc., 39 F.3d 1398, 1403 (9th Cir. 1994). cert, denied. 514 
U.S. 1004 (1995); Roberts v. Citv of Plantation. 558 F.2d 750. 751 (5th Cir. 1977); 
Western Boat Bide. Co. v. O'Learv. 198 F.2d 409, 411 (9th Cir. 1952); State v. Brown. 
794 P.2d 108, 110, 111 (Alaska 1990). The Washington courts are constitutionally 
bound to apply maritime law to a Jones Act suit filed against the State of Alaska in a 
Washington Court. Larios v. Victory Carries. Inc.. 316 F.2d 63 (2d Cir. 1963): In Re: 
EXXON VALDEZ. 767 F.Supn. 1509. 1513 (D. Alaska 1991). Therefore, even if  Alaska 
could close the courthouse door to these employees in the Alaska courts, it cannot close 
the Washington courthouse door. The state would therefore be faced with hiring 
expensive private coun el to defend itself from the lawsuits that would be filed in the 
Washington courts.

Fifth, there is no empirical evidence that the state would obtain any savings by 
covering these workers under the workers’ compensation scheme. I am familiar with 
only one scientific study of the issue by the American Waterways Operators. That 
organization looked at 371 cases that were covered by workers’ compensation and the
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Jones Act, and concluded that it was less expensive to compensate workers under the 
Jones Act.

In summary, Senate Bill 120, if  passed will not accomplish its goals. It will lead 
to expensive and protracted litigation, make second-class citizens out of state employed 
seamen, and create confusion and uncertainty for injured workers.

In order to aid your staff in consideration of these technical legal matters. I will in 
the near future send you a legal brief on the matters outlined above. I respectfully request 
you to carefully consider the above comments while considering the wisdom of this 
legislation.

Sincerely,
/ /

vf ' Lanning M. Trueb
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Address:____________________________________________ Zip:_________
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SB 120 STATE-EM PLOYED SEAMEN
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effective date."
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