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A M E N D M E N T  3 %  fy  

OFFERED IN HOUSE STA BY REPRESENTATIVE BERKO WITZ

TO: CSSB 354(STA) am(efd fid

Page 4, line 25:

Delete “one year”
Insert “two years”



OFFERED IN HOUSE STA BY REPRESENTATIVE BERKOWITZ

TO: CSSB 354(STA) am(efd fid

Page 4, line 20, following “order”:

Insert “appropriate relief, including but not limited to,”

Page 5, line 11:

Delete “[, BUT NOT BE LIMITED TO,]”
Insert “, but not be limited to,”

A M E N D M E N T



N D M E N TA M E

OFFERED IN HOUSE STA BY REPRESENTATIVE BERKOWITZ

TO: CSSB 354(STA) am(efd fid)

Page 4, lines 17-18:

Delete: “The commission may not order an award o f  noneconomic or punitive 
damages in any case.”



1 At page 1, line 7, delete the phrase:

2 verified”

3 At page 2, line 8, after . .  alleged discriminatory practice stopped.” insert:

4 “A written document signed or made by the claimant in substantial compliance

5 with AS 18.80.100 that is received by the commission or post-marked within the

6 time limit o f this subsection shall be deemed timely under this subsection.”

DLC Proposed Amendment 1



AMENDMENT NO. 

OFFERED BY:

1 At page 2, line22, delete Section 4 and renumber remaining sections accordingly.

2 At page 3, line 15, delete the phrase “and the executive director determines, in the

3 executive director’s discretion, to refer the complaint for hearing”

4 At page 3, line 20, delete the sentence “The executive director’s decision to refer the

5 complaint to hearing is not reviewable by the commission under this chapter.”

DLC Proposed Amendment 2



d i s a b i l i t y
L A W  C E N T E R  By hand delivery and e-mail

M ay 7, 2004

230 South Franklin #206 
Juneau, 6K 99801 
(907) 586-1627 

FAX (907) 586-1066

MEMRER-OF-THE 
N A T I O N A L  
A S S 0 CIA TI ON • 0  F 
P R O T E C T I O N - *  
A D V O C A C Y
s y s t e m s

Rep. Brucc Wcyhrauch
Chairman, House State Affairs Committee
Alaska Legislature
State Capitol, Room 102
Juneau, Alaska
E-mail: <ginny.austerman@legis.state.ak.us>

Re: O p p o s it io n  to  S B  354 re : H u m a n  R ig h ts  C o m m is s io n

Dear Representative Weyhrauch:

Please accept these comments on CSSB 354 (STA)am(efd fid), the currently 
available form of this bill.1 CSSB 354, if  passed, will greatly weaken the ability of 
the Commission to provide this valuable protection for Alaskans with disabilities, 
not to mention Alaskans protected from discrimination based on gender, marital 
status, pregnancy, parenthood, race, religion, color or national origin. While CSSB 
354 docs not purport to directly abrogate or weaken the anti-discrimination rights of 
AS 18.80.210, the bill will in several ways weaken the protection and enforcement o f 
these important civil rights by limiting the way the Commission enforces those 
rights. Even to the extent the bill is limited in its impact to employment and housing 
discrimination claims, it sets a bad precedent in its limitation on the Commission’s 
ability to respond to and prevent discrimination. We oppose the bill in the strongest 
terms.

A . S ta tu te  o f  l im it a tions o f  180 da ys  / process o f  Tiling a c o m p la in t :

Currently, a discrimination claim is presented to the Commission, is 
informally investigated by Commission personnel, and if substantial evidence is 
found to support the claim, a formal “complaint” is drafted by a Commission staff 
(sometimes an attorney, sometimes an investigator) and formally “filed” by the 
Commission.

Under current regulation, discrimination complaints thus prepared must be 
tiled within 180 days of discriminatory conduct (or, if the conduct is continuing, 
within 180 days o f the last date o f  the continuing conduct). 6 Alaska Administrative 
Code (“AAC”) 30.230 (b), (c). Thus, it is currently possible that a complaint may be

1 Please accept our apology for not submitting comment earlier on this bill, or on its companion bill,
I IB 525. I have been away from work due to personal and familial health problems since mid- 
February. and our agency has been short-staffed in the interim.

mailto:ginny.austerman@legis.state.ak.us
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dismissed for being untimely, when the delay was not caused by the complainant, but instead by the 
investigator or staff involved in informal investigation, by delays in communication between the 
Commission staff and the complainant, or due to disagreement between the complainant and the 
Commission staff as to how the complaint should be worded.

It is unusual to have a legal process where the timely filing o f an administrative complaint 
depends upon the conduct of a third party (other than a retained attorney) who is employed as 
personnel o f the tribunal. I believe that there is a very strong due process defect in a process where 
the complainant is not in control o f whether a complaint is timely filed.

It is unclear whether SB 354 is intended to ratify the current system that allows the filing 
only o f Commission-drafted complaints. The distinction drawn in the current bill between an 
“accusation” and a “complaint” suggests that the Commission will not in the future insist upon the 
drafting and filing o f a formal complaint, and may not provide assistance to unrepresented lay 
persons in preparation o f a formal complaint. If this is the case, then we suggest deletion o f the 
phrase “verified” in existing AS 18.80.100. There is little purpose served by requiring a “verified” 
complaint, when a formal “accusation” will be issued later before any administrative action. 1 have 
drafted a proposed amended for this purpose. See D L C  P r o p o s e d  .A m e n d m e n t  1 .

The current draft o f the bill also codifies the 180-day time limitation. See Section 2, at page 
2, line 4 (adding new AS 18.80.100(c)). 1 have drafted a proposed amendment that would clarify 
that a complainant has met this codified statute o f limitations by submission o f a document signed 
by the complainant setting forth the claim, without having to depend upon the conduct o f  
Commission staff and without requiring unreasonable procedural formality in the drafting o f the 
complaint. See also D L C  P r o p o s e d  A m e n d m e n t  1 . These amendments will prevent unreasonable 
dismissal o f otherwise valid claims.

B. D iscre tion  to  d ism iss c la im s h a v in g  su bs tan tia l cause :

CSSB 354 purports to grant discretion to the executive director of the Commission to 
dismiss a complaint even though it has been filed on a finding o f s u b s ta n t ia l  c a u s e . CSSB 354 
(STA)am(efd fid). Section 4, at page 2, line 23 (adding new AS 18.80.112). There is no time 
limitation on this power. It appears to authorize the executive director to summarily dismiss cases 
in which the Commission has already issued a substantial cause finding and issued a complaint, but 
has not adjudicated the case. This may help erase backlogs within the Commission, but it is not 
good public policy.

For claims based on Alaska anti-discrimination law, it has been held that a claimant has two 
options: (1) file an administrative claim of discrimination before the ASCHR; or (2) file a complaint 
directly in Alaska superior court. No “right to sue” letter is required to pursue state claims and 
remedies, as is required to pursue federal employment discrimination claims under Title I o f the 
federal ADA.
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However, practical obstacles prevent superior court from being a meaningful forum for 
Alaskan claimants o f modest means with employment discrimination claims. Litigants in superior 
court face the potential o f paying a portion of the defense attorneys fees if  they lose. A claimant 
discriminated against by a large employer, represented by an expensive law firm, hazards his or her 
house and other life assets under current rules o f Alaska Civil Procedure. A claimant often cannot 
afford to pay an attorney, because they have just lost their job -  due to the discriminatory conduct.

Many attorneys will not take an employment case on a contingent-fee basis, since many 
discrimination cases depend upon the differing versions o f events by percipient witnesses. So as a 
result, it can be very difficult for an employment discrimination claimant to pursue a claim in 
superior court. They can’t afford a for-fee attorney, and few attorneys are willing to take these 
cases on a contingent fee basis.

The Legislature and past administrations have recognized the inherent unfairness o f these 
practical obstacles presented to honest claimants o f modest means, and wisely decided to create a 
system where the Commission “shall” hold a hearing on a claim found supported by substantial 
evidence i f  it is not successfully settled after investigation and conciliation. Current AS 18.80.110, 
18.80.120. Current law provides a fairer, more level playing field between claimants and 
defendants by providing a knv-cost meaningful administrative forum for complainants, but 
protecting defendants by permitting only cases found to have “substantial evidence” to go forward 
to a hearing.

CSSB 354 would permit dismissal o f  meritorious cases on the thinnest o f rationales, that the 
case “is not in the interest o f the State.” Basing the protection o f an average Alaskans’ right against 
discrimination on the slender reed o f one public official’s view of “the interest o f  the State" is bad 
policy. It cheapens the significance of the right. It is no answer to say dismissal is “without 
prejudice.” Dismissal of an administrative discrimination complaint that is supported by 
“substantial evidence” likely will, as a practical matter, preclude Alaskans o f modest means any 
forum for their case, since in most cases the claimant cannot find or afford an attorney usually 
needed for successful prosecution in superior court.

CSSB 354 retreats from the wisdom of current law, and skews the playing field in favor o f  
discrimination. Knowing that the courthouse doors are as a practical matter not open to many 
claimants, it gives the signal that Alaska is an open field for discrimination, especially if you have 
the car o f the executive director. It is unwise public policy.

I have drafted an amendment (see D L C  P r o p o s e d  A m e n d m e n t  2 )  to delete Section 4 and to 
modify other sections o f  the bill to preserve the current state o f the law that an unresolved complaint 
found to have substantial cause must proceed to a formal hearing if  conciliation efforts are 
unsuccessful.
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C .  R ep re sen ta tio n o f  the c la im a n t b y  a tto rn e y  o f  cho ice  in  accusa tion  p ro ceed in g s :

One effect of' the bill, if  passed, would be to change the methods o f procedure for 
employment and housing discrimination adjudicatory hearings -  but apparently not other types o f  
discrimination hearings. Sec CSSB 354, §§ 4, 5, 6, 7, and 12 (referring to “accusation” and making 
proceedings subject to AS 44.62.330(a)).

The bill affords a respondent (“the person charged in an accusation”) the right to 
representation by an attorney o f the respondent’s choosing, but a similar and parallel right is not 
afforded to a claimant. See CSSB 354, § 5, at page 3, lines 22-26 (proposed AS 18.80.120(a)).

We do not think it was the intent o f the drafters o f  this bill to imply that the staff o f the 
Commission, having decided to prosecute an accusation, has agreed to provide legal representation 
to the complainant. Yet we also do not believe it was the intent o f the drafters that complainants 
would be unrepresented by counsel at the formal hearing, since it is a fundamental right o f due 
process o f  law to be represented by counsel o f one’s choosing during a formal hearing at which 
one's significant rights arc adjudicated, to advise the client and otherwise participate in the 
proceeding.

To resolve this potential due process defect in the bill, I have drafted an amendment that 
would insert a phrase in Section 5 that says “The complainant may be represented by counsel o f the 
complainant’s choice.” See D L C  P r o p o s e d  A m e n d m e n t  3 .

1). L i m ita tio n  o f  C o m m ission rem ed ies  v io la tes  due  p rocess o f  la w :

CSSB 354 removes important teeth from the Commission’s enforcement powers, without 
any valid policy justification.

The bill at page 4, lines 17-18, would prohibit the Commission from issuing an award o f  
non-economic or punitive damages “in any case” o f discrimination. Thus a wealthy entity or 
individual will be free to engage in discriminatory conduct in Alaska knowing that the Commission 
cannot impose a meaningful remedy. There is no disincentive against discrimination.

Current employment law allows for a “make whole” remedy in employment and housing 
claims that is appropriately flexible to each individual case, permitting “any appropriate relief, 
including but not limited to," a list o f potential remedies for employment claims, and “actual 
damages, which shall include but not be limited to” specified potential remedies for housing claims. 
This bill deletes the “any appropriate relief’ clause of the employment discrimination remedial 
section and lists specific relief, raising the potential argument by a losing defendant that only 
specific listed remedies are permitted. Section 6, at page 4, lines 22-23. The bill eliminates the 
phrase “but not limited to” in the remedial section for housing discrimination claims, raising the
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same potential argument in housing claims that the enumerated remedies are exclusive. CSSB 354, 
at page 5, page 11, This is not only unwise, we believe it violates due process o f law.

We believe due process o f law requires that the remedies available to a claimant must be 
meaningful, including in appropriate cases the right to seek and be awarded punitive damages 
commensurate with the defendant’s resources and sufficient to present a disincentive to future 
discrimination. I have already discussed why, as a practical matter, an unemployed claimant with 
modest assets may find it difficult if  not impossible to pursue an employment discrimination claim 
in superior court. Remedies provided in an administrative proceeding must be meaningful to 
prevent future discrimination and to make the claimants whole.

The bill limits payment o f “front pay” in employment claims to one year. CSSB 354, page 
4, lines 24-29 and page 5, lines 1-3. There is no justification for this limitation, particularly in light 
of the Commission’s own testimony objecting to the limitation, stating “[t]hcre has been no 
indication that there are problems with the law or the Commission’s awards which would warrant 
the proposed limits on relief.” Testimony o f Lisa Fitzpatrick, Alaska State Commission on Human 
Rights, at page 3 (May 4, 2004). For the Legislature to restrict the Commission’s powers without a 
compelling government interest runs afoul of its mandate to implement the anti-discrimination 
clauses o f Alaska’s constitution with due process o f law. Art. I, §§ 1, 3 ,4 , and 7.

I have drafted an amendment to the bill that would eliminate the language limiting the 
Commission’s remedial powers. Sec D L C  P r o p o s e d  A m e n d m e n t  4  (eliminating language that 
would prevent the Commission from assessing non-economie or punitive damages) and D L C  
P ro p o s e d  A m e n d m e n t  5  (deleting language limiting the remedies in employment and housing 
claims).

Alaskans with disabilities depend upon the Commission to fulfill the important role o f 
protecting the rights o f average Alaskans. The bill threatens the well-being o f  Alaskans with 
disabilities, exposing them to discrimination in employment, housing, places o f public 
accommodation, rental or sale o f real property, in obtaining credit or financing, and in other aspects 
o f life, A right without a meaningful remedy, without powerful enforcement, is no right at all. We 
urge that CSSB 354 not be passed. Thank you for consideration o f these comments.

Very truly yours,

f a h v d  1 6 .

Robert B. Briggs, staff attorney
Encl.
Cc: (w/ encl.)

Members, House State Affairs Committee
Dave Fleurant, executive director, DLC-Anchorage



OFFERED BY :____________

At page 1, line 7, delete the phrase: 

verified”

At page 2, line 8, after . .  alleged discriminatory practice stopped.” insert:

“A written document signed or made by the claimant in substantial compliance 

with AS 18.80.100 that is received by the commission or post-marked within the 

time limit o f  this subsection shall be deemed timely under this subsection.”

AMENDMENT NO._____

DLC Proposed Amendment 1



OFFERED BY:____________

1 At page 2, line22, delete Section 4 and renumber remaining sections accordingly.

2 At page 3, line 15, delete the phrase “and the executive director determines, in the

3 executive director’s discretion, to refer the complaint for hearing”

4 At page 3, line 20, delete the sentence “The executive director’s decision to refer the

5 complaint to hearing is not rcviewable by the commission under this chapter.”

AMENDMENT NO._____

DLC Proposed Amendment 2



OFFERED BY:____________

At page 3, line 24, after the phrase . .  the commission.” insert sentence:

“The complainant may be represented by counsel o f the complainant’s choice.”

AMENDMENT NO._____

DLC Proposed Amendment 3



O F F E R E D  B Y : ______________

1 At page 4, line 17, delete the phrase:

2 “d is c r im in a to ry  p ra c tic e . T h e  com m ission  m a y  n o t o rd e r  an  a w a rd  o f

3 n on econ om ic  o r  p u n it iv e  dam ages  in a n y  case [ D IS C R IM IN A T IO N ] ”

4 At page 4, lines 16-17, after the phase “. . .  type o f ’ insert:

5 “discrimination.”

A M E N D M E N T  N O ._______

DLC Proposed Amendment 4



OFFERED BY:____________

1 At page 4, line 20, after the phrase . .  may order” insert the phrase:

2 “any appropriate relief, including but not limited to”

3 At page 4, line 20, delete the phrase:

4 “one or more of the following:”

5 At page 4, line 25, delete the phrase:

6 “ fo r  a p e r io d  o f  n o t m ore  th an  one yea r  i f  h ir in g , re in s ta tem en t, or

7 u p g rad in g  o f  an em p lo yee  is in a p p ro p r ia te  because no va c a n c y  exists, the

8 e m p lo ye r ’ s d is c r im in a to ry  p rac tice  ren dered  th e  em p lo yee  in capab le  o f

9 re tu rn in g  to  w o rk , o r  the  re la tio nsh ip  b e tw een  the  e m p lo ye r  and  the

10 em p lo yee  has so d e te r io ra te d  as to m ake  w o rk in g  cond itions  in to le ra b le ”

11 At page 5, line 1, delete “ m u s t” and insert “ m a y ”

12 At page 5, line 11, delete “[, BUT NOT LIMITED TO,]”

AMENDMENT NO._____

DLC Proposed Amendment 5



C S S B  354 

T E S T I M O N Y  S U B M I T T E D  T O  T H E  

H O U S E  S T A T E  A F F A I R S  C O M M I T T E E  

M a y  3 ,2 0 0 4

The Human Rights Commission submits the following comments to the House 
State Affairs Committee on CSSB 354, a bill that would significantly affect the 
Commission's authority and procedures. These comments are being submitted by the 
Commission's Chairperson, Lisa Fitzpatrick, on behalf o f  the entire Commission.

The Com m issioners support the provisions o f the bill that provide discretion to the 
staff to focus agency resources on cases o f greater merit. The Commissioners have 
serious concerns, however, about the limitations on available relief that would be 
imposed by this legislation.

B A C K G R O U N D

The Human Rights Commission was created over forty years ago to enforce 
Alaska's strong public policy against discrimination, and provide an alternative forum to 
bringing a lawsuit in court. The Commission's purpose is to make whole those persons 
who are found to be victim s o f illegal discrimination. When an Alaskan alleges a harm 
because o f discrimination in employment, housing, or a practice by the State because o f  
their race, sex, disability, age, or other prohibited reason, they may file with the 
Commission. Thousands o f  Alaskans contact the Commission each year for assistance, 
but the Com m ission only accepts complaints that it determines are jurisdictional with the 
agency. Over the past ten years the Com m ission accepted an annual average o f 453 
complaints for filing.

A large percentage o f cases are resolved short o f a full investigation. Immediately 
after a complaint is filed, the parlies are offered an opportunity to participate in a 
voluntary mediation program. The Commission's success rate in the program is over 
80%. Between one quarter and one third o f cases filed with the Commission are resolved 
through mediation.

If cases don't resolve in voluntary mediation, the Commission staff investigates the 
allegations, impartially and informally. Investigations are not adversarial, and the 
informal nature o f investigations means that it is not necessary for respondents to hire 
attorneys to represent them in this process. In fact, only about 20% o f respondents, most 
o f  whom are large employers, engage legal counsel for this purpose.

After reviewing all o f  the evidence gathered, the Commission staff makes a 
threshold determination as to whether there is substantial evidence to support the 
allegations. If there is not substantial evidence, the Commission closes the matter and 
takes no further action. If there is substantial evidence to support the claims, the

1



Commission tries to informally resolve the matter through a process known as 
conciliation. At this point, the Commission attempts to secure "make whole" relief for 
the complainant. Nothing prevents the complainant from accepting less than make whole 
relief, and the Commission often resolves cases at this stage for much less than the 
complainant would be entitled if they pursued the claim. The Commission will close the 
case if the complainant refuses to accept relief that the Commission believes is 
reasonable.

If the matter cannot be resolved through conciliation, the Commission holds a 
hearing to determine whether unlawful discrimination occurred. Respondents often do 
hire attorneys at this point in the process, although the Com m ission encourages the 
parties to proceed as informally as possible. It is important to recognize, however, that 
contrary to many common perceptions, neither the Com m ission nor the Commission's 
attorney represent the complainant at such hearings. The complainant is the beneficiary 
o f  a successful case, but the Commission seeks to enforce the State's important public 
policy against discrimination when it prosecutes a violation o f the law. In this manner, 
the Commission acts much like a public prosecutor who seeks to enforce the laws o f the 
State. As the United States Supreme Court has said, civil rights enforcement agencies 
like the Human Rights Commission seek to vindicate the public's interest when seeking 
remedies that will benefit victims o f discrimination.

If, at the conclusion o f a hearing, the Commission finds that illegal discrimination 
has occurred, the Commission can award "make whole" relief— relief that would put the 
victim in the same position they would have been in absent the illegal discrimination—  
and no more. In practice, if  som eone has a case where they want to recover a large 
damage award, and can find an attorney, they go to court.

Commission cases often don't involve the types o f  large damages available in 
court. T h e  a v e r a g e  a m o u n t  o f  a w a r d s  w h e r e  th e  C o m m is s io n  h a s  f o u n d  s u b s ta n t ia l  

e v id e n c e  o f  d is c r im in a t io n  in  e m p lo y m e n t  cases  is  less  th a n  f o r t y -e i g h t  h u n d r e d  

d o l la r s  ($4800). In most o f these cases, people com e to the Commission, not the courts, 
because lawyers cannot afford to take their cases for such small awards. In these 
situations, the Commission really is the only place a person can com e to get relief.

P R O V I S I O N S  O F  H B  525

D i s c r e t i o n  to  D i s m i s s  C o m p l a i n t s

The Commissioners support Section 4, which adds a new provision giving the 
executive director discretion to dismiss complaints before an accusation is issued. This 
would mean that a hearing would no longer be required by law in every case where 
substantial evidence is found. This provision allows the Commission to lake forward 
only those cases that w ill promote the public policy o f the State. Complainants would be 
free to file a timely case in court after a case is dismissed under this section regardless o f
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the reasons for the dismissal. This section also allows the executive director to dismiss a 
case prior to a finding o f no substantial evidence and promotes efficiency in processing 
complaints.

L i m i t s  o n  t h e  T y p e  o f  R e l i e f  t h e  C o m m i s s i o n  C a n  A w a r d

The Com m ission believes that this bill goes too far in limiting the amounts and 
types o f  remedies that can be awarded. There has been no indication that there are 
problems with the law or the Commission's awards which would warrant the proposed 
limits on relief. The Com m ission discussed som e o f the limits on relief with the 
Department o f Law, but did not ultimately come to an agreement on all issues. After 
having these discussions with the Department o f Law, and as a result o f  its ongoing 
analysis, other problems with the limitations on relief have become more apparent to the 
Commission.

Currently, the statute now provides for the award o f "any appropriate relief." The 
provisions o f Section 6 o f the bill remove that authority and limit relief to only those 
specifically enumerated listed remedies. T h is  w o u ld  p r e c lu d e  m a n y  ty p e s  o f  r e m e d ie s  

t h a t  a r e  b a s ic ,  c o m m o n  sen se , m a k e  w h o le  r e m e d ie s — o n es  th a t  d o  n o t  s e e k  to  

p u n is h  o r  in  a n y  w a y  g i v e  a  w in d f a l l  to  c o m p la in a n ts ,  b u t  s im p ly  to  p u t  th e m  in  th e  

p o s i t io n  t h e y  w o u ld  h a v e  b e e n  ‘n b u t  f o r  th e  i l le g a l d is c r im in a t io n .  For example, 
under current provisions o f the bill, the Commission is concerned that it could N O T :

Require a reasonable accommodation for a person with a disability- something 
that can be an integral part o f making the workplace accessible to all persons who 
can otherwise do the job.

Require the payment o f  retirement benefits where the employer's contributions to a 
plan are no longer made because a person has been fired due to age discrimination.

Make a person whole for lost benefits that weren't included in their pay check, 
such as housing, which was part o f a compensation package -  e.g., in rural Alaska, 
em ployees may be paid $10/hour instead o f $15, but given a place to .ive to make 
up for the difference.

Provide an em ployee health benefits lo st- e.g., where an employer drops a 
pregnant em ployee from its insurance upon learning the em ployee is pregnant, she 
would be faced with the unexpected cost o f having the baby, even though that 
action was illegal discrimination based on pregnancy.

It would also not allow the Commission to require an employer to remove records 
o f discipline that was discriminatory— e.g., counseling and probationary 
documents which were created because o f a person's race. Such a record can 
follow  a person and prevent them from getting another job.
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Other types o f  compensation that the Commission is concerned it could N O ' l  provide 
would include:

Vesting in a retirement plan -  e.g., in an age discrimination case, an employer 
fired an em ployee 6 months before they would vest.

Bonuses -  these are not specifically back-pay -  e.g. holiday bonuses, profit 
sharing that would have been available to the em ployee had the employer not 
terminated her because o f sex discrimination.

Posting o f signs and distribution o f policies— e.g., regarding sexual harassment or 
disability. These remedial measures help assure the workplace is free from future 
problems with discrimination.

Vacation -  e.g., what would have accrued if not terminated.

Restoration o f Seniority -  e.g., lost seniority impacts future bumping and layoffs.

Reimbursed medical costs -  e.g. where an employer has provided compensation to 
offset deductibles or em ployee co-pay amounts.

Other out o f pocket expenses -  e.g. those related to seeking other employment 
after being illegally fired.

The Commissioners are concerned about the limit on front pay to a period o f two 
years and restrictions on when it can be awarded in Section 6. Where appropriate, 
reinstatement is the preferred remedy for an illegal firing. Front pay is awarded in cases 
where reinstatement is not feasible, and compensates the victim  for the future effects o f  
discrimination when a person has been denied continued employment. Although 
infrequently used, front pay is an important make whole remedy when needed. Courts 
have upheld front pay awards for periods o f longer than two years where it is justified to 
make the victim o f discrimination whole, and Commission front pay awards have been 
consistent with judicial precedent.

F O R C I N G  T H E  C O M M I S S I O N  T O  P A Y  A T T O R N E Y 'S  F E E S  W O U L D  

U N D U L Y  H A R M  T H E  M I S S I O N  O F  E L I M I N A T I N G  D I S C R I M I N A T I O N

At the House Stale Affairs Committee hearing on April 21 on MB 525, suggestions 
were made to require the Commission to pay attorney's fees to respondents in the event 
the Com m ission is unsuccessful in proving discrimination at a hearing. R e q u i r in g  th e  

C o m m is s io n  to  p a y  a t t o r n e y 's  fe e s  w o u ld  s u b s ta n t ia l l y  h a r m  th e  C o m m is s io n 's  

a b i l i t y  to  e n fo r c e  th e  H u m a n  R ig h t s  L a w  a n d  p u r s u e  th e  S t a t e 's  p u b l i c  p o l ic y  o f  

p r e v e n t in g  a n d  e l im in a t in g  d is c r im in a t io n .  A mandate similar to Civil Rule 82 would
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require the Com m ission to pay 30% o f a respondent's attorney's fees when the respondent 
prevails. In other cases, the Commission could be liable for up to 75% o f the fees under 
the rules governing offers o f judgments. These amounts could be up to and exceed  
$25,000.

In contrast, a rule similar to Civil Rule 82 would limit the fees the Commission  
could ccilect when it prevails to 20% o f the damages awarded. Since, as noted above, the 
average Commission award is below $5000, the Commission would receive less than 
$1000 in fees when it successfully prosecuted a case.

The Commission is a small agency with a very limited budget. In the past two 
years the Commission lost 20% o f its staff and now operates with just 15 em ployees 
where it had 22 just four years ago. Requiring the Commission to pay such large 
amounts for unsuccessful attempts to prosecute violations o f the Human Rights Law 
would most likely mean further reductions in staff and a crippling o f  the agency's ability 
to pursue the public's interest in preventing and eliminating discrimination. Such a 
scheme would be similar to forcing a public prosecutor to pay a criminal defendant when 
the defendant is found not guilty.

The Commissioners are also extremely concerned that this section would 
undermine the public's confidence in the agency's diligent enforcement o f the law. This 
could also create an appearance o f conflict in the decision making process as the public 
might view  the staff and Commissioner's decisions to be influenced by the concern that 
fees would be awarded against the agency.

C O N C L U S I O N

The Commission app-eciates the opportunity to comment on this bill. The 
Commissioners recognize the positive aspects o f the legislation, but do not believe 
further limits on the Commission's ability to remedy discrimination are warranted.
Again, it is important to note that the vast majority o f discrimination claims in Alaska are 
brought to the Commission. Alaska has a strong and noble public policy against 
discrimination, and has had a long history o f trying to remedy the unfairness that comes 
with treating people differently for no reason but prejudice or stereotype. This bill would 
undermine that policy by eliminating full make whole remedies for most acts o f  
discrimination.
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