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CS FOR SPONSOR SUBSTITUTE FOR HOUSE BILL NO. 55(STA)
INTHE LEGISLATURE OF THE STATE OF ALASKA

TWENTY-THIRD LEGISLATURE -FIRST SESSION

BY THE HOUSE STATE AFFAIRS COMMITTEE

Offered:
Referred:

Sponsors): REPRESENTATIVES IIAWKER AND ROKEBERG, Kohring

A BILL
FOR AN ACT ENTITLED

""An Act eoressing legiskatine intent regarding privately operatted correctical faality
gace and saviess; relating o the development and financing of prinvately operated
correctiaal faality spece and savicss; authorizing the Department of Corrections ©
ater Into an agreement for the confinement and care of prisorers in privately geerated
correctical fedillity speoe; authorizing the Department of Corrections to enter into
agreements with mnicipalraes to expand exastirg correcticral faallities; and providing
for an effective cate. "

BE ITENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. The unaodiffied law of tre State of Alaska isamended by adding anew sectian
o red:
LEGISLATIVE INTENT. It tte intetof tte leosskaiue nsc. 2 of this Act ©
saure aditical carectacel faality gece ad savicss thraugh a prnately  goerated
arectical fadlity n Aleda. The lggiskature anticiaies a prinately goerated conrecticel
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faality will bring copetative management styles and goaratias 1 Alaska and bestow
econamic barefits nstate as opposed o sading prisoers and associated econamic sygoort
Qutsice tte Stete.

*Sec. 22 The uaadirfied law of tre State of Alagka Bamended by adding anew section o
resd:

AUTHORIZATION TO CONTRACT FOR CORRECTIONAL FACILITY SPACE
AND SERVICES WITH THIRD-PARTY CONTRACTOR FOR OPERATION, @ The
Department of Correctias sautihorizsd toatter Into an agreament with amunicipal ity for tre
puipose of aouining correctaaal faality oece and servicss faraminimum of 25 years far
persas who are commirtted 1o the austody of the comissiioner of aorectias.

O The agreament enterad INto under this sectian s pradiicatad on and mustt provice
far an agreament between a municipality and one or more prinaie thirdarty antractors
under which prinate, far profit or roprofit thirdearty antractors arstruct and goerate tte
fadllity by providing far astody, are, ad disciplire serviass far persons comitted o tte
austody of the comissioner of correctaas under auttoraty of state law.  In an agreament with
a mnicipality, the comissioner of covectias ddll rauire tet tre municipality proaure
one or more prinate thircHarty qeerators through a aorpetatave bid prooess.. The procurement
requireraTts of this subsection are satasfid 1If tte municialinty, N eacise of its polers
under AS 20.35.010(15) far procurement of lad, dssign, aastructian, and gqeeratian of a
faality, folloss ssnunicipal ordinences and resolutias and procurement proceolres.

© The auttorization given by @ of this sscticn B 9bject ©© tte follovirg
adraas:

(@ theagreament nust cover aminimum of 1,200 prism beds, ad, sbject o
@ of this s, the payments by the Department of Correctias
(A may not exceed a tod per diem ast of $4 an imate aday or &6
peroat of the Inmate aost per day 1o tre Stake far the aanstructaon and gqeerataan by tte
state of eppnalent faalities, whidever s kes; tte per diem ast dall be adjusted far
(@ dages nte astof Iimirg fran te effectve date of this
Act utl tre faalityqas;
@) asts ot inourred untal Ul cooupancy;
B must be sifficattocoer
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@® a gotal coponent arsistirg of tte ast far te
development and arstruction of tre fadlity, including dll deot sendee; ad

@) an qerating component arsistirg of the qeerating asts,
not including Imete trargoortataan, besad on per diem goerating darges fara
minimum 1,200 prison beds;

@ te agreement nust provice tet te doligation of the Department of
Correctias tomake payments under the agreement ssbject to amual gaorgoriataan of fuds
by tre legskatue;

@ te agreament must aortain tems providing et the comissioner of
aorrectias may direct tte mnicipality, after notice and ressoreble gqoportunity  aure, ©
temirate isantrect with a prinate thirdqearty antrector queratiing the fedllity in acoordence
with the provisias of () of this sectian, and to proaure a replacarent thirdHearty aontractor
if tte camissioner fircs tret tre prnvate thirdHearty aotractor hes failed to provice or cause
10 be providsd the degree of astady, e, and disciplire required by terms of tre agreement
and tret tte prilate thirdHoarty aontractor hes been given rotice and reesareblle goortuninty to
aure as provided intre thirdqearty antractor™s agreement wirth tre nunicipal rty;

@ te camissiaers authoraty  atter o the agreenent s abject O tte
adrao tret the antract between the municipallity and the goerator recuires tte gqoerator ©
provice alturally relevant reformation senvacess o incarcerated Allaska Natnves.

(@) Nothing i this sectaan s intedad o prevat anmunicipall ity fraom issuing bonds as

permittsd far municipalties under state law, including AS 29.47.320, 1o firence aastructaian
of te fadlity. The bonds may be seaured by and payeble from revenues of tte fdlity,
including those desaribed N ©) of this s, Revenues of tre fadllity are ot revenues of
trenunicipal ity farpuiposes of AS 29.47.30.
*Sc. 3. The unoodirfied law of tre State of Alaska samended by adding anew ssction ©
resck
AUTHORIZATION TO LEASE CORRECTIONAL FACILITY SPACE WITH
MUNICIPALITIES, @ To reliee overcrording of edstirg covecticel fadlities n tte
Sae, the Department of Correctias may etter into agreanants with tte folloving seearfic
municipallities Tarexpanded conrectical falities:
() Fairbarks North Star Borough - eqoansion of tre edstirg Fairbarks
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Correctaaal Ganter by up 1 100 bedks;
@ Matarnuska-Susitma Borough - equasion of tre exdstarg Mat-Su Rretrial
Feaallity by up to 107 beds;
@ Betirel -eqansion of tte eastarg Yukon Kuskokwim Gorrectiaal Carter
by up 1096 beds;
@ Seward -eqpansion of tte exdstirg Soring Creek Correctiaal Center by up
0 10 bek.
()] The auttorizatias given by @) of this sscin are sject o tre follovig
Quritaas:
@ te arerage coital asts far dll beds may not exoeed $155,000 a bed,
adjusted far inflation at the rate of three paraant a year from thre effective date of this Act;
@ 1feqansion of an exstiry fadlity sauttorizd, tre stiaie ddll eter inbba
_joint onnership agreement with tte municipal ity of tte expanded faality, etter ato a log-
term leese ot toexcead 25 years of the municiality™s naest in tre fadlity, and gerate te
faality; payments under tre leese may ot exoceed $16, 700 abad.
*Sxc. 4. Sectias 1-3, d. 2, SLA 2001, are resealal.
*Sc. 5. This Act taes effect uly 1, 208.
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CS FOR SPONSOR SUBSTITUTE FOR HOUSE BILL NO. 55(STA)
INTHE LEGISLATURE OF THE STATE OF ALASKA

TWENTY-THIRD LEGISLATURE -FIRST SESSION
BY THE HOUSE STATE AFFAIRS COMMITTEE

Offered:
Referred:

Sponsor(s): REPRESENTATIVES HAWKER AND ROKEBERG, Kohring

A BILL
FOR AN ACT ENTITLED

""An Act eqoressing legisiatne intent regarding prinvately operatted correctaiaal faality
space and sevicss; relating o the development and fanencing of prvately goerated
correctical faality space and servicss; authorizing the Department of Corrections ©
enter nto an agreement for the confinement and care of prisoners In prinvately operated
correctical faality soece; autioiizing the Department of Correctios O atter into
agreements with nunicipalrties to expand existing correcticral faallitees; and providing
for an effective cate. "

BE ITENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. The unoodified law of tre State of Alaska isamended by adding anew ssctian
red:

LEGISLATIVE INTENT. KB tte ntatof tre legiskiue nsc. 2 of this Act ©

ssaure aticel arrectical fadlity soeoe ad servicss through a prnately  goerated

arnrecticel fdlity in Aleda. The lagiskature anticipates a prinately gperated conrectiaell
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fality will bring aopetitive management yles and qoeratias to Alaska and bestow
econamic beefits nstate as gpposed 1o seding prisoers and associated econamic sygoort
autsice tre stete.
*Sec. 22 The uaodified law of tre State of Alaska Bamended by adding anew section ©©
resck
AUTHORIZATION TO CONTRACT FOR CORRECTIONAL FACILITY SPACE
AND SERVICES WITH THIRD-PARTY CONTRACTOR FOR OPERATION, @ The
Department of Correctios sautihorized toatter into an agreementt with amunicipal ity for te
purpose of acouiring correctiael faality goece and sarviass far aminimum of 25 years far
persas who are commirtted 1o the austody of tre commissioner of correctias.
® The agreament emterad INo under this saction s pradicated on and must provice
for an agreament between a municipality ad one or more prinaie thirdqarty antractors
under which prinate, for profit or noprofit thirdHearty antractors aostruct and gerate tte
faality by providing for astody, are, and disciplire sarviass for persos comitted © te
ausstody of the camissioner of convectias uder auttority of stiake law.  Inan agreament with
a mnicElity, tre camissioner of cxrectias ddll raquire tret tre nunicipality prooure
one or more prinate thirdqarty qeerators through a conpetatave bid process. The procurenent
recuirerents of this subssction are satished if ttre municiality, N eacise of i1ts poers
under AS 20.35.010(15) for procurament of lad, design, aostructian, and goeyataan of a
faality, folloas ssnmunicipal ordinences and resolutaas and procurement procedres.
© The auttorizain given by @ of tis sscin B 9bjact 1 tte follovirg
Qg s:
@ tte agreament must cover aminimum of 1,200 pnson bads, ad, sbject ©
@ of this 9o, the payments by tte Department of Correctias
(A may notexceed a told per diem ast of $94 an inmate aday or &
peraant of the Inmatte aost per cay 1o tre state Tar tte aonstructaion and goeyataan by tre
state of equnvalent fadllitiss, whidhever E kes; tre pardiem aost Sl be adjusted far
@ dages intte ast of Iimirg from tre effective date of this
Act ual tre faality gqoars;
@) asts ot inourred utal Ul cooyancy;
® nust ke sfficet booer
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@® a gotal caponent arsistig of tte ast far te
develgoment and arstruction of tre fdlity, including al deot sarvice; ad

@) an goerating component axsisting of te gerating aHts,
rot including inraite tragoortatian, besed on per diem geerating darges fara
minimum 1,200 prism bacs;

@ te agreament must provice tret tte doligation of tte Department of
Corvectaas tomake payments under the agreemantt s bject toamual gyorgoriataan of fuds
by tre legskdtLre;

@ te agreament nust aattain tems providing tet the commissioner of
aorectias may direct tte nuniciality, after notice and ressoreble gooortunity o aure, 1©
termirate itsantract with a prinate thirdHarty antrector geerating tre faality in acocordance
wirth tte provisias of () of this ssctian, and 1o proaure a replacament thirdHarty antractor
iFtte comissioner fircs tret tre prnate thirdHearty antrector hes failed to provice or cause
10 be providad the degree of astody, Gare, and disciplire required by terms of the agreament
and tret tre prinate thirdarty aontrector hes been given otice and ressareble qoortuninty ©
aure & providad n tre thirdqaarty antractar's agreament with the municipal ity

@ tre comissiaer’s autiomty o atter o tte agreenent sabject o tte
adraon thet the aontract between the municipality and the goerator requires tte qoerator
provice alturally releant refomation serviass 1o incarcerated Alaska Natives.

@ Nothing i this sectian s intecsd o prevat anunicpal ity fram issuig bonds as

permitted for municipalities under Stake law, including AS 29.47.390, to finenoe aorstructian
of tre fality. The bonds may be ssored by ad payeblle fron revenues of tre faality,
including those descariibed N ©) of this seation. Revenues of tre fadllity are ot reverues of
the municipalinty for purposes of AS 20.47.30.

*Sac. 3. The uaodirfied law of the State of Alaska samended by adding anew ssctin o
resdt:

AUTHORIZATION TO LEASE CORRECTIONAL FACILITY SPACE WITH
MUNICIPALITIES, @ To reliee overcronding of eastig correcticel faalites n tte
State, tte Department of Correctians may aiter into agreaments with the folloving geecafic
municipalliities Tarexpanded arnrectical falities

(D FRairbarks North Star Borough - expansion of te exdstirg Fairbarks

-3- CSSSHB 55(STA.)
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Correctiaal Center by up 10 100 bedks;
@ Matanuska-Susitra Borough —expansion of te exastarg Mat-Su Rretrid
Feallity by up 1o 107 bedks;
® City ad Borough of Juneau - expansion of the exastarg Lemon Creek
Correctiaal Center by up 1025 bads;
@ Betrel -eqasion of tte eastirg Yukon Kuskokwim Correctacal Center
by up 1096 beds;
O Seward -equansion of the existing Soring Creek Corvectiaal Caritex by up
10 150 becs.
(9] The authorizatias given by @ of this ssctin ae abject © tte follonving
adraas:
@D te arrar coital asts far dll beds may not exceed $155,000 a bed,
adjusted for inflation et tre rate of three paraant a year fram tre effective date of thisAct;
@ ifeqansion of an edstirg fadlity sauttorizad, tre stae ddll atter intba
_joint oarnership agreement with tre nunicipality of the expanded fality, eter anto a lag-
term lesse ot to exceed 25 years of tte municiality™s ntarest in tre faality, and gerate tre
fality; payments uder the leese may notexceed $16, 700 a b
*Sc. 4. Sectias 1-3,d. 2, SLA 201, are rgealad.
*Sc. 5. This Act takes effect July 1, 2003,

CSSSHB 55(STA) -4-
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Slate Capitol
Juneau, AK 99801
907 465-4949 direct

800 478-4950 toll free

907 465-4979 fax

Interim:
716 W4lhAvenue

Anchorage, AK 99501

907 269-0244 office
907 269-0248 fax

Member:

House Finance Committee

Legislative Budget
& Audit Committee

House District 32:
Eagle River
Anchorage
Rainbow
Indian
Bird
Girdwood
Portage
W hittier
Sunrise
Hope

Representative M ike HawKker

Alaska State Legislature

Sponsor Substitute for House Bill 55 Sponsor Statement

House Bill 55 authorizes the Department of Corrections to enter into agreement with the
City of Whittier for a 1,200-bed medium security correctional facility and services for a
period of 25 years. The facility shall be constructed and operated by third-party
contractors procured through a competitive bid process. If the authorization is granted,
the daily per diem costs may not exceed $94 an inmate a day or 85% of the inmate cost
per day to the state for the construction and operation by the state of equivalent facilities.

All of Alaska’s 15 regional correctional facilities are currently operating at or over capacity
with over 600 Alaskan prisoners housed in Arizona. With prisoner population projected to
grow at the rate of approximately 200 inmates per year, the current situation is grave.

Prison overcrowding exposes inmates and staff to the risk of serious injury and death, and
exposes the State to civil liability, as well as judicial intervention into the management

prerogatives of the executive branch.

The State will benefit economically and socially by procuring in-state prison beds at
significantly less cost than State-operated beds; by returning Alaskan prisoners closer to
the resources necessary for effective rehabilitation; by diminishing State liability for the
effects of prison overcrowding; and by providing programs designed to break the cycle of

Alaska Native recidivism.

This bill will create more than 500 direct and indirect, union scale construction jobs, and
more thar, 450 permanent, direct and indirect, jobs for Alaskans associated with prison
operations for the 25-year lease term authorized by the legislation. In addition, it will
stimulate the Alaskan economy with the purchase of goods and services associated with a

$110 million construction project.

The prison will serve as an anchor industry in Whittier, generating vital economic benefits
for ar. economically disadvantaged rural community. Additionally, this project will utilize
the recently completed $90 million Anton Anderson tunnel justifying reduced tolls and

expanded hours of operation.

W hittier completed a public process documenting local support from 80% of resident, adult
registered voters before competitively soliciting contractors and bringing the proposal
before the legislature in 2002. Whittier renewed the process with the same results in

2003.

Additionally, this legislation authorizes the Department of Corrections to enter into
agreements with the Fairbanks North Star Borough, the Matanuska-Susitna Borough, the
City of Bethel, and the City of Seward for the expansion of existing correctional facilities.

rep.mike.ha\vker@legis.state.ak.us «ww.akrepublicans,org\!iawker\
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Session:
State Capitol
Juneau, AK 99801
907 465-4949 direct
800 478-4950 toll free
907 465-4979 fax

Interim:
716 W 4'hAvenue
Anchorage, AK 99501
907 269-0244 office
907 269-0248 fax

Member:
House Finance Committee
Legislative Budget
& Audit Committee

House District 32:
Eagle River
Anchorage
Rainbow
Indian
Bird
Girdwood
Portage
Whittier
Sunrise
Hope

Representative M ike Haw&ker

Alaska State Legislature

Sponsor Substitute for House Bill 55 Sectional Analysis

Section

Section

Section

Section

Section

1. Provides legislative intent.

2. Authorizes the Department of Corrections to enter anagreement with
the City of Whittier for correctional facility space and services for a
period of 25 years under various terms and conditions.

3. Authorizes the Department of Corrections to enter into agreements with
various municipalities for expansion of correctional facilities under
various conditions.

4. Repeals provisions of Chapter 32, SLA 2001, whichauthorized the
Department of Corrections to enter into agreement with the Kenai
Peninsula Borough for correctional facility space and services.

5. Provides and effective date.

rep.mike.hawker@legis.state.ak.us «wwv.akrepublicans.org\hawker\
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AN ACT

Boressing legiskatine et regarding aarrectiaell faality ece; relating to convectical faallity soece;
authorizing the Department of Correctia s toanter intb an agreanant o leese falites for e
corfinement and care ofprisrars wirthiin the Kenail FeninsullaBorough; and providing for an effectinve
che.

* Ssctaan 1. The uaadirfied law of the State of Alaska isamended by adding anew ssctaon o reed:

LEGISLATIVE INTENT. ktstte niatoftre lkgskaiure to ssaure adtdtacal arectaael faality spece
through apretely goerated conrectiaal faalitym Aleda. The legsskature exqoects the Department of
Correctians toantractwirth the Kenai Reninaulla Borough farprnate prisin sarvicss simillar o those
auratly purdresad fornedium-seaurity Alaska prisoers napriaie priisn autsice tte ieke. The
leoiskaiure antaciates a prinately goerated correctacral faallitywilll bring conpetartive management
styles and geeratias o Alesa. The legiskhaiure eqects tret tte it per diem asstataprnete faality
(ecluing assts relatsd tomgjor nedical, presarptaon nedicataan, and tragoortatian ofpriiscers ad
other servicss excluced Inantradts farAlaska prisoer care and asstody inprinate faalitiess autsice tte
State but including tte oitall aosts faraostructaon of te faality, including daot sarvice) walll be 18 -
20 partat kess then tre aurmantaverage per- diem rate fardll stiate fedlies as reported to the facral
govermment for reimbursament purposes, and shoulld be gooraximately $39 narrantdllas.

* 3. 2. The unoodrfied law of tte State of Alaska isamended by adding anew ssctaon to reedt:

AUTHORIZATION TO LEASE CORRECT IONAL FACILITY SPACEWITH THIRD-PARTY
CONTRACTOR OPERATION, @ The Department of Corvectias may ater o an agreement with
the Kenai Feninsulla Borough 10 leese oace within acorrectaarall faallity locatsd wirthin the Kenai
PeninsulaBorough tretwill house persas who are comintited 1o tre austody of the cammissiioner of
arectaas. The agreamantnust provice tret the Sate agrees 1o leese the soece faraminimum of 20

VEAIS.

O The agreament 1o leese entered into under this section ispradicatad on and must provice faran
agreament between the Kenai PeninsullaBorough and ane armore prinate thirdHaarty aontractor's under
which prinate, forprofitor noprofrt thirdHearty antrectors arstruct and geerate the faallity by

http://old-www.legis.state.ak.us/cgi-bin/folioisa.dll/slpr/query=ch032+2001/doc/{t2660}/p... 1/24/2003
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providing farastody, care, and disciplire serviass Tarpersas held by the comissianer of convectias
under authority of State lav. The cormissioner of aorvectias dalll recuire Intte agreamrent with tre
Kenaa PeninsullaBorough tret the Kenail Peninsulla Borough proaure ane ormore prnaie thirdarty
qeerators through acopetitive procurenent pracsss. A nunicipaliity eercising isponers uder

AS 20.35.010(15) farprocurement of lad, design, aastructaan, and goeyataan of a faality, trecfolloas
ismunicipal ordinences and resolutias and procurenent procedures, satishies the procurenent
recuiranats of this bssction.

© The auttorizationgiven by @) of this ssction issLbject to the fol loving cooiitaa s:

@ tte lee==nust have aminimum of 800 prism beds, and tre lesse payments must be sufficiat ©
aover

(A tre ast fartre devel goment and carstruction of te faallity; and

B tre qeerating asts faraminimum of 800 prism bads intte faality foraperiad of e years, kessa
reesaeble periad toachieve Tull cooyacy;

@ tre agreament o leese nust antain tems providing trat the camissioner of correctias may direct
the Kenai FeninsulaBorough o temirate itsantractwirth aprinate thirdarty antrector qoeratarg tre
faallity naccordance with tre provisians of (D) of this section ifthe comiissiioner fircs tret treprinate
thirdparty aotractor hes failed toprovice or cause o be provided tre degree of astody, care, ad
drsciplire recuired by terms of tie leese agreamat;

@ trecomissioner may notater into tre lesse iftte comissioner fircs et e Kenai Peninaula
Borough surable toprovice or cause 1o be provided a dsgree of astady, Gare, and disciplire siillar o
trat required by tre lans of the Staie;

@ trecaomissioner may notater no tre lesse unlless the aontract between Kenai Peniinsulla Borough
and the qeerator repuires the geerator o provice alturally releant counseling sernvacss o incarceratsd
AlaskaNatives.

*Sac. 3. The uoodirfied law of the State of Alaska isamended by adding anew ssction o reed:
APPLICABILITY. The provisias ofAS 33.30.0B1(@) do not gply toan agreamait 0 keesea
axrectiael faality inacoordance with the provisias of sec. 2 of thisAct. This gplichility sectaan
does not affect the auttority of the camissioner of convectaa s to desigate tre arrectaaal faality to
which aprisoer isassiged.

*Sac. 4. Secaian4, dh. 15, SLA 198, and s=c. 6, d. 3, SLA 1990, are rgealad.

*Sc. 5. This Act takes effectIure 1, 52A00H4.

Chepter 033
(hgpter- CHO33
Source: CCS HB 65

Action Date: May 25,2001

http://old-www.legis.state.ak.us/cgi-bin/folioisa.dll/slpr/queiy=ch032+2001/doc/{t2660}/p... 1/24/2003
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Sec. 29.35.010. General powers.
Al nunicipalitaes have tre folloving gareral poners, slject toother provisias of lawv:

(D westablish and presarile a salary Taran electsd ar gpointad municipal offiaal or
enployee;

@ tocarbine two armore gaointve or acinistrative officss;

@ oesteblish and presorite te fuctaas of anunicipal dgoartmant, office, or
ooy,

@ 1o require periadiic and seecial rgoorts fram anmunicipal departrent o be suomirtted
through tremayor;

O o Inesstacate an affairof tre municipal ity and make iruinies nto tte conduct of a
nmunicipal departmant;;

© © lew ataxor gecial as=s3at, ad Inpose a lien far itsenforoanent;

() wenforce an ordinance and opresarile a paralty farviolation of an ordinancs;

® o auire, manage, antral, Lee, and digpose of real and parsoral prgaerty, whether
theprgoerty ssitiatad insick or autsice tre municipal
boundaries; thispover inclutess the poner of a borough toexpad, farany purpose
authorized by lav, money receivad fran tredisoosal of lad na
Frvice areaestablidsd uder AS 20.35.490 ;

O toexpend money faracomunity pupose, fality, or service far tte good of tte
municipality 1o treextant tre municipal ity sothervise
authorizad by lav toeercise tte poner necessary 1o acoaplish tre purpose or provide
tre faality or savie;

(10) o rayulate the geerataion and use ofanmunicipal ngt-of~vay, fality, or sarice;

(1) o borrov money and iss.eevidances of incHoted ess;

(12) o aouire membership nan agenizatian tetpromotes  legasiaao far e good of
the municipality;

A3 oater nban agrearant, including an agreamant farcogeerative or jornt
adninistration of any fuctaan or poner with anuniciality, te
Sate, or the Uninted Staies;

(D oseand be 9ed;

(15) provice faaliess or saviess fartte confinenent and care of priscers and enter

INto agreaments with the stake, another municiality, or any
person relatang o tte confinement and care of prisoers.



Sec. »29.47.390<<. Other municipal financing.

(&) A municipality may authorize by ordinance or resolution the issuance of
negotiable or nonnegotiable revenue bonds to finance any project that serves a
public purpose, and the bonds shall be secured and payable from any source

except revenues, including tax revenue, of the municipality.

(b) Bonds issued under this section are not a debt or liability of the
municipality and do not create or constitute an indebtedness, liability, or
obligation of the municipality, nor do they constitute a pledge of faith, credit, or
taxing power of the municipality. Each bond must contain on its face a statement
that the municipality is not obligated to pay the principal or the interest on the
bonds except from those sources indicated, and that neither the faith and credit

nor the taxing power of the municipality is pledged to the payment of principal or

interest on the bond.
(c) A municipality may
(1) loan the proceeds of the bonds issued under this section;

(2) pledge, mortgage or assign money, leases, agreements, property, or

other assets of the project being financed;

(3) enter into covenants and agreements concerning bonds issued under this

section that the municipality determines to be desirable;
(4) provide for any matter that affects the security of the bonds.
(d) In this section
(1) "bonds" means bonds, notes, or other evidence of indebtedness;

(2) "project” includes commercial, manufacturing, agricultural, industrial,

residential housing, recreation, tourism, and medical projects and programs.



FISCAL NOTE

STATE OF ALASKA Fiscal Note Number:

2003 LEGISLATIVE SESSION Bill Version: SSHB55
() Publish Date:

Revision Date/Time (Note if correction): Dept. Affected: Revenue
Title Correctional Facilities BRU Revenue Operations
Component Treasury Division

Sponsor Representative Hawker
Requester House State Affairs Component No.

121

Expenditures/Revenues (Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2004 FY 2005 FY 2006 FY 2007 FY 2008 FY 2009

Personal Services
Travel 15.0 5.0
75.0 40.0

Contractual
Supplies
Equipment

Land & Structures
Grants & Claims

Miscellaneous
TOTAL OPERATING 90.0 45.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES [

CHANGE IN REVENUES ( ) |
FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF 90.0 45.0
1005 GF/Program Receipts

1037 GF/Mental Health

Other (Specify Type--Do not abbreviate)
TOTAL 90.0 45.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2003) cost: 0.0
Check this box (X) if funding for this bill is included in the Governor's FY 2004 budget proposal:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page if necessary)

This legislation would authorize the Department of Corrections to enter into an agreement with the City of
W hittier for the purposes of acquiring correctional facility space and services for at least 1,200 state

prisoners.

The legislation also would authorize the Department of Corrections to enter into agreements ir expanded
state prison facilities leased from the Fairbanks North Star Borough, the Matanuska-Susitna Borough, the
City of Bethel and City of Seward for a total of 453 additional beds for state prisoners.

See attached page for further discussion.

Prepared by: Deven Mitchell, State Debt Manager Phone 465-3750
Division Treasury Division Date/Time 3/11/03 6:33 PM

Approved by: Larry Persily, Deputy Commissioner Date 3/11/2003

Agency Department of Revenue

(Revised /2002 OVB) Page 1of 2



FISCAL NOTE

STATE OF ALASKA BILL NO. SSHB55
2003 LEGISLATIVE SESSION

ANALYSIS CONTINUATION

The legislation authorizes the Department of Corrections to enter into leases with the City of Whittier for at
least 1,200 prison beds (and services for the facility), and four municipalities for expanded correctional
facilities to be leased by the state (Fairbanks North Star Borough, 100 beds; Matanuska-Susitna Borough,
107 beds; City of Bethel, 96 beds; and City of Seward, 150 beds). The municipalities would fund these
projects by issuing lease-revenue bonds. These bonds would require the municipalities to pledge the
state's lease payments to the debt service, to the extent they are appropriated, and provide a trustee bank
with a title interest in the new or improved facility or the benefit of the bond purchasers. This is a matter
concerning the Department of Revenue as the credit of the State of Alaska is used each time a lease is
directly pledged to a bond sale and, as such, the Department should be involved in the debt issuance.

Over the past 20 years the state has made a concerted effort to centralize the issuance of debt involving
the state's credit through the State Bond Committee. It is noteworthy that the Anchorage jail, which is the
most recent instance when the Legislature authorized a lease-revenue transaction, was approved by the
State Bond Committee, including all of the Municipality of Anchorage's transaction documents and terms
of sale. The national bond rating agencies' primary contact during the reveiw of the Anchorage Jail
Revenue Bonds was the State of Alaska Department of Revenue. These bond rating agencies review
and rate almost all transactions of the state, and a lack of direct state involvement will draw concern

during the state's annual ratings review.

In providing the cost estimates in this fiscal note, the following assumptions were made:

1. The municipalities will issue bonds in FY2004 and FY2005.

2. The municipalities will bring no pledge of additional security to the financing(s), other than the state's
credit and bond sale proceeds.

3. The municipalities will have to Issue these bonds separately.

4. As state-supported appropriation debt, the bonds will be rated A1, A+, A+, resulting in interest rates
comparable to other state-supported certificates of participation.

5. The bonds will have 15-year terms, with fixed-interest rates and level debt service.

6. The municipalities will issue the maximum amount authorized under this legislation ($218,400,000) for
the projects, plus the cost of issuing these bonds (while there is no limitation, these costs are estimated at

$4,368,000).*

The legislation requires at least one bond sale from each of the municipalities listed. This is an inefficient
way to raise funds for projects as each transaction will have fixed costs of issuance. Rating agency, bond
counsel, financial advisory, printing and other fees will be incurred four times rather than once. This
results in bond issuance costs totalling an estimated $1 million to $2 million more than alternative

structuring alternatives.

Due to the State Bond Committee's role in these transactions, the state's bond counsel and financial
adviser will have to participate in drafting the legal documents, structuring the transaction, and working
with the rating agencies for each of the bond sales. The cost of this effort is estimated at $135,000 over

FY 2004 and 2005.

*1fbond issuance costs are examined, there needs to be a discussion ofthe type ofsale contemplated -
since issuance costs are ascribed differently with a negotiated sale ofsecurities than with a competitive

sale.

Page 2 of 2.



FISCAL NOTE

STATE OF ALASKA
2003 LEGISLATIVE SESSION

Revision Date/Time (Note if correction):

Title
_privately operated correctional facility...

An act expressing legislative intent regarding

Fiscal Note Number:

Bill Version: SSHB 55

() Publish Date:

Dept. Affected: Public Safety
BRU Alaska State Troopers
Component Judicial Services - Anchorage

Sponsor Representatives Hawker
Requester House State Aftairs

Component No. 831

Expenditures/Revenues

(Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted below.

FY 2004
134.0

OPERATING EXPENDITURES
Personal Services

Travel

Contractual

Supplies

Equipment

Land & Structures

Grants & Claims

Miscellaneous
TOTAL OPERATING

19.8
6.4
48.6

208.8

CAPITAL EXPENDITURES

[CHANGE IN REVENUES (

FUND SOURCE

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1037 GF/Mental Health

Other (Specify Type--Do not abbreviate)
TOTAL

208.8

208.8

Estimate of any current year (FY2003) cost:

FY 2005
134.0

19.8
6.4

160.2

160.2

160.2

0.0

FY 2009
134.0

FY 2008
134.0

FY 2007
134.0

FY 2006
134.0

19.8
6.4

19.8
6.4

19.8
6.4

19.8
6.4

160.2 160.2 160.2 160.2

(Thousands of Dollars)

160.2 160.2 160.2 160.2

160.2 160.2 160.2 160.2

Mark this box (X) if funding for this bill is included in the Governor's FY 2004 budget proposal: [

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page if necessary)

This fiscal note includes two new positions to address the construction of a private correctional facility in
Whittier and the-expansion of Spring Creek Correctional Center in Seward. The positions would provide
prisoner transport and consist of two Court Service Officers who would be stationed at the Anchorage
Judicial Services office. Year one costs include one-time items for vehicle purchases, firearms, and

radios.

Lieutenant Matthew Leveque

Phone 269-0390

Prepared by:

Division Alaska State Troopers

DatefTime 3/11/03 10:11AM

Date 3/11/2003

Approved by: William Tandeske, Commissioner
Agency Department of Public Safety

(Revised 9/2002 OMB)
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FISCAL NOTE

STATE OF ALASKA Fiscal Note Number:
2003 LEGISLATIVE SESSION Bill Version: SSHB 55
() Publish Date:

Revision Date/Time (Note if correction): Dept. Affected; Public Safety
Title An act expressing legislative intent regarding BRU Alaska State Troopers

privately operated correctional facility... Component AST Detachment
Sponsor Representatives Hawker
Requester House State Affairs Component No. 2325
Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2004 FY 2005 FY 2006 FY 2007 FY 2008 FY 2009
Personal Services 201.0 201.0 201.0 201.0 201.0 201.0
Travel
Contractual 29.7 29.7 29.7 29.7 29.7 29.7
Supplies 9.6 9.6 9.6 9.6 9.6 9.6
Equipment 72.9

Land & Structures
Grants & Claims

Miscellaneous
TOTAL OPERATING 313.2 240.3 240.3 240.3 240.3 240.3

CAPITAL EXPENDITURES

CHANGE IN REVENUES ( )

FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF 313.2 240.3 240.3 240.3 240.3 240.3
1005 GF/Program Receipts

1037 GF/Mental Health

Other (Specify Type--Do not abbreviate)
TOTAL 313.2 240.3 240.3 240.3 240.3 240.3

Estimate of any currentyear (FY2003) cost: 0.0
Mark this box (X) if funding for this bill is included in the Governor's FY 2004 budget proposal: |

POSITIONS

Full-time 3 3 3 3
Part-time

Temporary

ANALYSIS: (Attach a separate page if necessary)
This fiscal note includes three new positions to address the expansion of three existing state correctional

facilities in Palmer, Bethel and Fairbanks. The three positions would provide prisoner transport. The
positions consist of Court Service Officers (one each in Palmer, Bethel and Fairbanks). Year one costs
include one-time items for vehicle purchases, firearms, and radios.

The Department of Public Safety transported 43,904 prisoners during FY01; 49,683 during FY02 and
33,957 as of the 7th month of FY03. This cost DPS $1,597.8 (FYO1) and S1,705.3 (FY02), which includes
an RSA with Department of Corrections for $140.0.

There is no way to determine what the transportation costs would be for an additional 1,653 in-state
prisoner beds. Dramatic increases in AST's prisoner transportation funding would likely be required.

Prepared by: Lieutenant Matthew Leveque Phone 907 269-0390
Division Alaska State Troopers Date/Time 3/11/03 10:06 AM
Approved by: William Tandeske, Commissioner Date
Agency Department of Public Safety

Page 1of 1
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FISCAL NOTE

STATE OF ALASKA Fiscal Note Number:
2003 LEGISLATIVE SESSION Bill Version: HB 55
() Publish Date:

Revision Date/Time (Note if correction): Dept. Affected DOT&PF
Title An Act expressing legislative intent BRU Highways and Aviation

regarding privately operated prisons Component Cental Region Highway & Aviation
Sponsor Hawker & Rokeberg
Reguester HSTA Component No. 564
Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2004 FY 2005 FY 2006 FY 2007 Ff' 2008 FY 2009
Personal Services 0.0 50.0 50.0 50.0 50.0 50.0
Travel 0.0 0.0 0.0 0.0 0.0 0.0
Contractual 0.0 1.014.0 1.014.0 1,014.0 1,416.0 1,416.0
Supplies 0.0 0.0 0.0 0.0 0.0 0.0
Equipment 0.0 0.0 0.0 0.0 0.0 0.0
Land & Structures 0.0 0.0 0.0 0.0 0.0 0.0
Grants & Claims 0.0 0.0 0.0 0.0 0.0 0.0
Miscellaneous 0.0 120.0 120.0 120.0 195.0 195.0

TOTAL OPERATING 0.0 1,184.0 1,184.0 1,184.0 1,661.0 1,661.0

CAPITAL EXPENDITURES

CHANGE IN REVENUES ( )

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts 0.0 1,160.0 1,136.0 1.110.0 1.562.0 1.535.0

1003 GF Match

1004 GF

1005 GF/Program Receipts 0.0 24.0
1037 GF/Mental Health

Other: ARRC maintenance credits
TOTAL 0.0 1,184.0 1,184.0 1,184.0 1,661.0 1,661.0

48.0 74.0 99.0 126.0

Estimate of any current year (FY2003) cost: 4.178.0
Mark this box (X) if funding for this bill is included in the Governor's FY 2004 budget proposal:

POSITIONS

Full-time 1 1
Part-time

Temporary

ANALYSIS: (Attach a separate page if necessary)

1. 2004 maintains existing 17 hour per day summer schedule and 9.75 hour (average) per day winter schedule. 2005 to 2007
changes to 17 hours per day 6 am to 11pm 365 days per year to accommodate prison construction. 2008 and 2009 represent 19
hours per day 5 am to midnight 365 days per year to accommodate private prison operations of three 8 hour shilts daily.

2. Department of Corrections vehicles on official public safety business will not be assessed tolls. All other vehicles will be
assessed tolls per the current regulations.

3. Operating the Tunnel 24/7 365 days a year would require going from two shifts to three shifts of tunnel operating personnel.

4. One additional PFT State M&O employee would be needed starting in 2005.
5. Total cost of 24 hour/7day operations is S6.969.0. Total cost of 19hour/7day operation is S5,839.0,

Phone 465-3900

Prepared by: Dennis R. Poshard
Date/Time 3/12/03 3 41 PM

Division Special Assistant to the Commissioner
Approved by: Commissioner Mike Barton Date 3/12/2003
Agency Alaska Department of Transportation and Public Facilities
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HB 55
WHITTIER PRISON /ZREG IONAL JAIL EXPANSION
Talking Roints

JUSTIFICATION

- Al fiften nsaeprisosad pikare d, or oer, emergency Geecity ad
700 Alasken prisorers areheld nAnzoas

= Baessively cronded prisos ad ks over tax fadliees and it exqoosing
imates, staffad te public to an ureasareblle niskofharm @t hostege,
eqE)

= Over crorded prism systans are agject 1 Court nonirtoring and Gourt
antrol over legskatine and eeautive branch prerogataves (ires & budget)

e Alaskawas released from Court monitoring anlly two years agp. When
relessd, over 2 milllicn nsactiaswerevaived. DOC sanatdya
srias nkofrenened courtmonrtoring and fares?

Alaskas arrectiaal system sgroving attte rale of 200 imates peryear. IF
1,530 tobeds aregoened nAlaskaby 2006, ttesystemwill beas Tl as B
toohy.

e A atrally laated prismwill eeble prisoers nArizona o retum o Alaska
and provice rlief o regical jiksby trasfarig log-term santenod felas
aut of regiael ks, where prograns and servicss are asstly and Tintedl.

COST

= The average caily goerating ast farastiaie arvectiaal faality rages frana
low of $95 (Palner) toa high of $135 (Ketchiken), per bed, without cpirtal
debt savice. The average State goeratiing asst B$114.36 per chy, per bed.

= The amortized cgoital asst fara State hullt prison bed ranges from $30 t©$650

= The \nhittier combined cgortal and gperating aost B$91 1©$94 per bed, per
cay, plus major nedical, fara taal aost of under $100 per day, perbed.

= Bortaing Alaskan prisoars rgaresaits S8 milllion n kstrevenie and jdss, a8
vell as tre kesteconamic nulaplier 25 1 3 times \valle) effect on tre koAl
purdnese of goods, naterials, serviass and aeataon of rdirect jdos

e Arizomabeds aerota lag-term fix far nstate prison overcroading because
48% of Alaska prisorers are petrial and ahigh percentage more are dort=tem,
misdemeanant offerders and praoation violatorswho are o asstly toeqort



BENEFITS TO THE STATE

Returms S18 million per year 1o tre Alaska econony, with an economic
nuitaiplier effect tret e efits dll Alaskans

325 union arstructaan jdss aaileble o dll Alaskans

228 rdirect aarstructaon related jds

225 - Z75 permanent priso jds (correctiaal offics, nursss, ttagasts,
teedas, aninistrators elc.)

200 permanent rdirect jdos aeated as a rest ofprison demand
Purdhese of goods, materials and servaces associated with acostructaan and
geerataan over 25 years

Mrtagates State Teallity forparsoal injury and sactians fran prismn
overcrording

Returms Arizona prisoers closer to fami ly and sygoort systars

\hirttier stte only plan and legislatiion tret eqressly addresses Alaska

Nettave prograns
Adds value to the $90 million Anton Anderson Turel

Offers aGovermment onned, prinately managed carparison to State owned
and managed prisaos tret hes stinulated efhicay, aost contaimett ad

geerating budget savings N other States

WHITTIER INFRASTRUCTURE

The City sastraisgically located former military bese and hes avell develgoed
utallity infrastructure and degpnatter port. Chugach Hledtnic, Bnstar Gas, Yukon
Telgphone and Geble and abundant watter are &, or near tre 9ikE; an asite
sitary sever treatnatt sproposed similar to othey state fedlites

Arstregose, edaral erergency ssnvicss ntre Whirttier/Girdiood area (15
minutes) axrrently arsists of 8 troagears ad pollice, over 100 on Je
axrectiael officars @ta tre prism shullt), 47 firefigtas, 8 Tl reponse
trnuds, 33 emergency medical tednicas, 4 entt trudss, Anton Anderson
Turel emergency response vehicles and prison emergency resoanse equipent
and vehicles.

Whirttaer 1550 minutes by highway fran Anchorage fae, lile, safety and health
resources intreevent of retural catastrgde - clcser then tre State med ium
Sty prism &t ttm, Alaska and the max imum ssaurnty prism nSeward



NATIVE PROGRAMS

= 37% ofAlaska’s inate poulation are Alaska Native men, whille Alaska

Nettive men aonprise anly 7% ofAlaskasgareral pooullation

\hrttaer and sspriis antrector have teamed with Nattive corporatias n
tre arstructaan and celnvery of prograns farNatinves, by Natives, aurantly

not offered nState falites.

State prisas have ot toudned the tragic ocle of recidivisn among Alaska
Nataves through convatiaral State prograns.. The State hes nothiing o ke,
and everything o cain, by allomng tre Native community totry toefifect

beravioral dhange among Alaska Native offatrs

CORRECTIONAL POLICY CONCERNS

1 Public Protectaion

= The atract between tre Siate, tre City and the Prinate aotractorwalll

require tret tte pris be hurltand geerated o Stateand ratiael starclrts
of salety.

The antractwill incluce on site State monirtoring and a provision
remove tte aontractor for fault

Prisorers are not relessad to the comunity and are trargoorted toand
fran tre prism by traqeers or D.0.C. trargoortataon officars

Close proximity toextersine fae, lilg, safety and health resources n
Anchorage rakrs protectaion o tre publlic higer then most regiaal
prisas

2. Best Correctioal Precticss

It saxioratic trataprisn hultand geerated 1o the State and Nataoral
starcarts oftte idustrywill celiner “ est carectacal practace”

The State esures ttet aontract starcarts aremet through tte
intergovermental agreament with the Cirty and Gotractor

Praximinty to Anchorage ensures gotamal aocess 1o steble staffirg, mental
health, adult educatian, vocataaael trainirg and other servicss and
rerebilitation resourcss ot aaileble nmany srall comunities

Startirg, untrained, reauitwage and berefits ($36,000) are 20% loner then
tre State of Alada, but higer then Correctaaell ofhicas arepaid n
S=ttle, Fortlad and other atieswhere asst of Imirg shiger tren e
Anchorage aea.



= Wage ad beefits farother diessss g nursss, calatad s, elc) ae

comensurate with Anchorage private ssctorweges, With an above
averae berefrt padkage valued at 28%.

3. Community Participation /Procurement Integrity

\hirttaer saduly argenizd, second dless artywirth aooess o tre resunGss,
syhistacation an sawy necessary o protect tte iniarest of isresicats and
regoate a antractwirth tre State et celnars bestvalle to tte Stiatead
treCity

\hirttaer anpleted an edaustave public process to acouire kol sygoortof
80% of resicat, alliit, registerad\olEr's, before INTtiatmy the procuremant
process, or goprcaching tre Lagislature n 202, \hittaer renened the
process with the same resulits far 2008.

\hirttaer retained the exqperienced procurement and aastrucaan law farmof
Rerkins Coie 1o design and adhninister a aorpetative procurement prooess
which lazal State procurement eqeert Susan Burke testifiedwas arsistait
with State aonpetartave procurenent procedre, asvelll as conforming ©
municipal axe.

The selectias parel axsisted of indgoadant, urbiassd Anchorage
asulants ad aginears eqeeriencsd with cesigviouiild antrectang
practicss, who amalyzed and soored proposalls fran four retical correctics
carpanies through a customary aonpetative bid proosdre.

After tte resultswere amounoed, no protests or gopeals were filadby te
three campanies tretvere not selected

Procurament eqeert Susan Burke hes testrfed tret the V\hrttier procurement
process satisfied tre requirerents of the State aonpetirtive bid process.

4. Statewide and Regional Needs

The \\hrtaer prison addresses regiaal needs by providing lang-term prism
beds 50 sentencsd priisoers can ke trasfarrad fram regiaal jaks, making
room form petrdl, presatae, gyeal ad preteleee prisoas, asvell
&s retuming prisorers fron Arizoe.

5. Cost BEffectiveess

The $01 t©$94 carbined chilly Gpital and goerating aost per bed at\Vhittier
Balest\alue (25% dirsct savings) under any anitaria Wwhen canpared totre
ast of State hultand geerated prisos and eqoortatian of jass and reene.
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M ATaleofTwo Systems: Cost. Quality, and Accountability in Private

Prisons

Piaeprisosaeon tterne. Arivately gerated juanile falitiss— mostly
comuninty-besed groyp hares ar hallinay houses—  and feckrall adliit hellinay houses
have bsen common intte Lhited Slates s tte 19835.° I 190, prnate fims began
antrectirg with tre Inmigration and Naturallizataon Service 1o cetain il imigrants
parding hearings ar cgaortatian. 7 Arinale, laesake inestiet ntte aarstrucaanand
manegement ofanvantaael priisos ad ks dates fran ttemid-19805.3 Prism
prnatizataon hes been drinven ot anlly by tre groming sygoort among  lavekers ad tre
pblic fa-private provision of treditio el govermrent: saviess,4hut also by epllading
prisn pgulatias resultay from sirda-drug ad imnigratian Javs ad drerges n
ssteaiy procedres 5

By tteed of 2000, tterevere 87,30 daiead fetbral prisoars npnae
cetention falitiss ntte Lhited Stiates—  6.3% of dll Sate and feckyal prisoers,ad
22.7% more then N 190.7 Of ttexe, 15,524 were fackral prisoars (10 A of dll
fecbral risoers) ad 71,86 were saleprisoars G.8hofdl datepr @98 The
e ofprnate falitess s entrated ntre South ad e Vest 9 Teas ad
Okllahoma have tre grestiest nunbers of Imates nprnaie falites; anly sixStates—
Alda, Hanali, Motara, New Mexico, Cklahom, and Wisoonsin, which cavbined
acoount far ggoroxinately ae-fifth of dll Stiate imates—  house over 20% of trear
prison poulation inprinate Ealiies D Arinatization hes been esswidesoreed n kol
Akt nsaepisas— oy aoout 2% crfpl@tsaep’l\ae— ut pl
prnetizataon hes been cAlled tte “rext frota™ of

Corparative stiLoies on tre asst ad gality of prinate and plolic priisas gne
rees 1o ke cutaasly pleessd with prinate priism performence. 2 The enpinical
evicane sarsistantwith econanic treay, which precids tetwith prnatizati,
astswDl Hll ad qality (hovever demned) may e B The ialist aould asrike tte

1399 Douglas McDonald, Elizabeth Fournier, Malcolm Russell-Einhorn & Stephen Crawford, abt

assocs. Inc, private prisons in the United states: An assessment of Current Practice 4-5 (1998) [hereinafter

ABT REPORT].

2 . at5s.

3 1d. ot5-6.

4 Sec generally, €.0.. Mayor Stephen Goldsmith, the Twenty-First Century City.- resurrecting urban
America (1997) (discussing the desirability ofcontracling out many municipal services).

5 ABT REPORT, SUPIA note 1. at 7-10, Judilh Greene, Bailing Out Private Jails, am. prospecT, sept. 10, 2001, ni 23. 26
(describing the sudden interest of the Federal Bureau of Prisons in privatization, and altribuling ttic Bureau's uoed for tens of
thousands o f new beds to harsher drug sentencing laws enacted in 1986 und to the 1996 Immigration Reform Acty

6 BUREAU OF JUSTICE STATISTICS, U.S. DEP'T OF JUSTICE, BULLETIN: PRISONERS IN 2000, at 7 thl.8 (2001) (hereinafter
PRISONERS IN 2000).

7 BUREAU OF JUSTICE STATISTICS, U.S. DEP'T OF JUSTICE,BULLETIN: PRISONERS IN 1999, nt7 [hl.10(2000) (repotting
lhat there were 71.208 inmates in privale facilities (5.2% of all stale and federal prisoners),of which3828 were federal (2.8% ofall
federal prisoners) and 67,380 were state (5.5% o fall suite prisoners))

8 |d The federal and stale numbers are not directly comparable, as the federal number includes 6143 federal inmates held in
private community comxrional centers.

For a table of suite nnd federal statutory authority to outsource prison operation, see Charles W. Thomas & Sherril Gnutrrrux.
The Present Status of Stale and Federal Privatization Law, at nip:aweb.crim.ufl.cdu/pcp/mtmistatciaw.htmi (asi visited Mar. 18,
2002).

10 Prisoners IN 2000. SUPIA note 6, at 7 |bl.8 (16,979 out 0 f87,369).

11 Richard G. Kickbusch. Ja” Pr|Vat|Zat|0n' The NeXt Fron“er IN Privatization in Criminal Justice: Past, Present,
AND Future 133, 135 (David Shiclior & Michael J. Gilbert ixls.,2001) [hereinafter PRIVATIZAT'ON IN CRIMINAL JUSTICE],

12 SeC |nfra Section B.2.

13 SeC infra section B.3.
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satrsiedary perfomence ofornate [(risas o tte poner ofnarket rantes; ttegnic
auld point aut tret given plbllic prisas” blesk histary and patdy presat, rnete
prisos perform sstiaskdianly conpared to a ratter low kesedire. Eachwould be i

Rblicrisos are ot tre most acoountzblle ofgovermment systars; N, uckr
artanaranstacs, pride prisasmay ke more acoonteble.  Inte galified
Imunirty ante<t, recat Supreme Court cdeaasios Sudh asRichardson V. McKnight
ad Correctional Services Corp. v. Malesko's have Feldpnaeprisos o a kestas
high a starthrd of crstitutaoal protection ss plolic prisos. 6 Judes” and jurnes”
grester septicisnof private agarcies then of govermment may alsomake rinete
prisosmore acaunisble; noreover, govermeant oarsigt ofprnate risas may ke
kssceiaatE tren goverment oasigt of isovn qearatios./ Inattition, pnele
risos have sistantally greater market acoantebillinty because they are concermed wiith
wiming new antracts ad rereving old aes, and with avoiding both adver<e poliaty
ad drgs nstok e B The aontanued pranise of rinate [(xiso s reguires ttree
aurat moaios. A, edlatarsnust develgp a nd sstof perfomance
meeaures, ad prisn dcatanust ke gatterad and plblicazaad.® Ssaod, te
nust nplerant performance-esed antracts tret tie corpensation o actial rs s
Ardly, tre goverment dould neximize tre effiaaty gairs fran pvatization ad
minimize qgoortunitaes farcpture by rsttuioalizay aopetrtaon between plblic
arnecticsl dpartrents ad rinate prison fims and meking antract nonitoring
Incpadant of both e plblicad treprnate sos.3

A. Private Prisons, Criminal Policy’, and Democracy

(iticshave argued tret stiatutes auttorizirg prinaie riso s o stituticelly
celecpte core goverment fuctios o rinale [atiess.3 This antentdian les rever bean
st naurt, utsudh argunents seem dubiaus gnen tte uneven histary of tte
nocelegataon doctnire and tre Suprame Court’s recant dsaIsIan NAmerican Trucking
Ass s v. Whitman.2 Tre, private prism dfificels “ tetermine when mfradios aoar,
Inpose pnidats ad - . .make recomercatians 1o parole boards,” 3ut s lag as
trey nplerent vl l-oefired caavectioal pollicywith siffiatoasgt, ts
oblegatlmsee*rs udojectaaeble on feckral costrtutical grouos.

One modem-day dojec. ion o [rinale s s stens fram qqoositaion 1 crrectaias

ad amral plicoy ggadly: iftte prablem stte rcacaration of too many pEple,
meking prisos degoer armore effidet sa il solution ad may eccartate tre

u 52) U.S. 399 (1997). Sue |d al 401,412 (holding mat private prison guatds cannot claim qualified immunity in § 1983 suits).

15 122 S. Ct. 515 (2001). See |d at 515 (holding that companies operating private correctional facilities, like agencies operating
analogous public futilities, are not subject to civil rights suits under Bivens v. §|X Unknown Mamed Agents of Federal Bureau of

Narcotics, -103 u.s. 388 (1971)).
16 Sec mfra Section C. Ift>)—c).
17 5ee infra section ciqu), (o).
18 S€C Infra section c.2.

19 See |nfra Section D. 1.
30 SEC |nfra Section D.2.

31 See |nfra Section D.3.
« See. 8.0, Joseph E. Field, Note. Makln% Prisons Private: An Improper Delegation ofa Governmental Power, 15 HorsTRra L.

Rev. 699 (1987). BUL SBE ira P. Robbins, The Impact ofthe Delegation Duclnnu on Prison Privatization, ss uciLa L. Rev. 911, 915
(1988) (arguing that thi . against privntc prisons on delegation grounds is "extremely close").

33 121 S. Ct 903 (2001) (upholding n portion ofthe Clean Air Act agninst u nondelegation challenge).

34 Jody Ficerran, The Contracting Slate, 2s Fia. st u. L. REv. 155, 188 (2000) (footnote omitted).
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prdblen. Aother dojection Btie “eqressmvst” aTtig e “tet o tunoer
resorstality far adninistening risos and |pilks to prinate, faaofit conpenies atsoe
lkbd compronises tre kegitnegy of tte dales eaase of tsauttority to pnidh.” 5
This Parttdes a frarkly ars antalist view ofprneate risos and thisdoes ot
abtress ttee aitiges. Arnate risosmight ke rreratly prdolenatac uder sore
moral theories ad aoapteble uder otters (oth crseg oalist and deonolagical) .27
lut 3ece arstrants preciuce agagig tiscdate.

What aoout tte gedter of corryptaa??  Indlstry lddoles govermant, and regulaiary
agaies Gan ke ceptured by thre etities they regdate; tre prinate prism indstry 5o
diflaet8 Not anly may prinete prism aovpenies Iddy for pefaetial treatrett,
they may al, as atitiss tret directly pofit fron rarcaratian, nfllee sbstiantne
aiirel legishtinby syyorting tough-on-arine caickies, scanry tre pblic soout
ame, ad advocating toger sitatirg. D The stay splasiole, bt iooes rot
eplain et lkdks of prisn prinatization or modem-cay demand farmore ad
degoer prisos becase tre facss ket 1o tte ellosive gronth of treprism
poaulataon sistantsally prachie tte modem growth oftte prinate priism sty A

Moreover, though prineae priscn aonpenies o Iddoy stiaieand fecral gpvermants,
0 do prism guard Lias, whiich also barefrt fram mressd marcration raiessad
prisnarstrucaan.2 Prism guard unias garerally antribute \estly more money
politiaas then do prnale prisn aopanies. 3 The Glfamiaprasmnguard uian, far

25 Greene, Supra note 5. al 26 (“[Ljikc the stale legislators before them, members of Confess were madly building new prisons
searching fur cheap new privatc-prison beds, and refusing to consider changes in the draconian sentencing laws that were

causing most_of (e increase in prisoners.”): Ahmed A. white. RUIE 0 aon' and the Limits of Sovereignly: The Private Prison in

Jurisprudential Perspective, 38 .Am. CRIM. L. RIJEV. IIl, 145 (2001) (ayuing that nil imprisonment is "intensely problematic and in

many ways inherently irrational.” “dysfunctional.” and "socially malignant.” and that government should ‘wage its own wars against

its citizens... in an obvious and maximally costly wny").
26 Sharon Doloviclt. The Ethics of Private Prisons 73-74 (Nov. 1999) (unpublished manuscript, on file with the Harvard Law

School Library); SUE alS0 ban Mmarkel, Are Shaming Punishments Beautifulfy Retributive7 Retributivism and the Implicationsfor the
Alternative Sanctions Debate, 54 vaND. L. Rev. 2157,2233-34 (2001).

2' The conscquentialist treatment does not abandon the moral high ground — conscqucnlialisin itself implies certain normative
commitments. Even for a nonconscqucntialist, private prisons may not be especially problematic. See, eg Markcl. Supra note 26,
at 2234-40 (nrguing that private prisons ate consistent with the "confrontational conception ofretribution").

28 See Richard W. Harding, private prison’s and Public accquntability 42-47 (1997) (discussing capture or the
risk of capture in private prisons in Australia. Plorida, and the U.K.); |d. at 159 (arguing that under the "basic model” of
accountability, in which the public sector correctional agency is at the center of privatization decisions, "fcjapture occurs
frequently”). David Smciioit, Punishment for P rofit private Prisons/Public Concerns 240-41 (1995) (noting the
involvement of Tennessee stale officials with the Corrections Corporation of America (CCA) while CCA was bidding on the
management o f Tennessee's prison system in 1985); Greene, Supra note 5, at 27 (describing links between the federal government

and private prison companies).
SH1CHOR, SUPIA note 28, at 236.

30 This very claim is made about prison labor contractors
Tennessee] during the 1870s and 1880s expressed a negative opinion o f the convict lease system but realized that the abolition of (his
practice would create a severe financial burden on the slate, and therefore they continued, albeit reluctantly, this policy.") (footnote
omitted); Beverly A. Smith &. Frank T. Mom, The H|St0ry OfPrlvatlzatlon in Criminal Justice, in PkjvauzaTion in CRIMINAL
JUSTICE, SUpfa note IlI, al 3, 17 (“Prosecutions, sentences, and paroles were all manipulated to ensure a supply or a
disproportionately high number of black inmates, in what some have seen as replication of or an economic replacement fot slavery
willioul a capital investment in workers ") The claim is also made about modern-day prisons. SeC, €.0., Greene, SUPIA note 5, at 23
(describing how lire warden of CCA's Tulsa Jail in Oklahoma had directed the addiction treatment manager “to make a 'sales- pitch'
to local judges, urging them to sentence offenders to n treatment program in the jail even though (lie program had been eviscerated in

in the nineteenth century. td at 37 (“|T|hrcc governors |of

Older to cut operating expenses").

31 HARDING, SUPIA note 2f at 9-1. ) )
32 S€8 Mark Arax & Mad Gladstone, Stale Thwarted Brutally Probe al Corcoran Prison. Investigators Say, L.a. Times. auly s,

1998, at Al (“[State investigators) luul watched the [prison punrd] union under president Novcy ride the prison construction wave,
growing from a kind ofsocial club into one o f the more powerful forces in the suite, with a rank-and-lilc 27,000 strong.").

33 JEC ADRIAN T. MOORE, PRIVATE PRISONS; QUALITY CORRECTIONS A7 A LOWER COST 33-34 (Reason Public Policy
Inst., Policy Study No. 240, 1998) (comparing correctional officers' $1.5 million donations to Pete Wilson alone during his 1990 and
1994 California gubernatorial bids with private prison companies’ $150,000 total political contributions nationwide in 1995-1996).
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eamle, avbrsss ad antributes millios of dilllars o State cardichies ad ““‘lisamong
tre gt canpaign doors ntte staie”’31 Does [rinatization futer dstot anrdl
p[)llcytyrqdar:lrgasgesmrg\olceﬁ rmacarabnwith to voicss? Or does tte

s, prnate, \oice Wesken tre fastby gararalllyweakening tte utkriyaig plbllic
saclrrmlcrf? The asner sBudier-

Qurte gart fronvwhetrer i influacepecdling distarts amiral polioy, does
such pacdling weaken tre Gese Tarprnatizataa? Not resssarily, rtadarlywhen ae
arsicers difflaatkinds of influee pecdling: comyptionand patraee.  Ha politaaen
Bamyt ad wses hisponer o edract money fran tte anrectar, tten el s
lidyto e N topblicpossion. Gnarely, ifapliticen sinohad n
petraege and uses hisponer to pursLe otter pollitical dyjectines, liesavirg liticaAlly
porerful Niaestgroys auch asplblicemployess” nias, [rvele roasian B

B. Do Private Prisons Work?

1 Obstacles to Effective Assessment. — Effectively eallatirg (risos reuires

aparisngrop cia. hforturetely, tre pllitical process does ot vallle rigras
ealiation highly.H Some States reuire anly ast edlataan; 37 anly alhardiful regare
aoparisas of both ast ad g Ality, often o coply with sttty tagts. B Some
regiect edluation altagtter. What nonitoring dataedast are often iredeg ate far
outoore ealBlxOn.®

As ifttetwere rot eauh, “‘ast” ad “gality” are ot dearly cefred. Riblic
apTies ad prinate fims neesure asts diflaetly. Rblic prism buoets uaally

Straight by-tlic-numbers comparisons arc not enlightening because private prisons remain smaller players llian public prisons. The

interesting point is merely that whoever provides prison services wiill seek to influence the political process

34 Dan Morain, Davis To Close Slate's Privately Run Prisons, 1..a. Times, mar. 15, 2002, at a1, available al 2002 wL 2461282
(noting dial the Correctional Peace Oflicers’ Association spent $2.3 million to help elect Governor Gray Davis); see a|50 Arax &
Gladstone, SUPIA note 32 (listing donations of $5 2 million to state candidates from 1987 to 1998. including $667,000 to
gubernatorial candidate Pete Wilson, S159.000 to Attorney General candidate Dan Lungren, and an additional $760,000 in 1990 to

defeat Wilson's gubernatorial opponent. Dianoe Femstem).

33 SEC oliver Hart, Andrei Shicifer fit Robert W. Vishny, The Proper Scope of Government: Theory and an Application to

PFISOHS 112 Q.J. ECON. 1127, 1144-47(1997).
36 Alexis M. burnam 111, Evaluating Privatized Correctional Institutions: Obstacles to Effective Assessment, re. prosaTioN,

June 1988, at 65. 67,

7 See, e.g., Onto Rev. Code ANN. § 9.06(A)(4) (West 2001 Supp.) (requiring that the contractor "convincingly demonstrate"
that it can operate the facility and provide required services with at least a 5 percent savings over the projected cost to the public
entity). .

38 See, €.0., ARIZ. REV. STAT. §41-1609.01(G) (2001) (requiring the contractor lo offer cost savings); id. §41-1609.01(11)
(requiring the cuntraclor to offer services of "at least equal” quality); 10. & 41-1609.0KK) (requiring a biennial comparative public-
private performance comparison study); |d. §41-1609.01(L) (requiring a Gvc-ycar cost comparison); Tenn. Code ANN. §41-24-
104(cX2)(A) (1997) (requiring quality tO be al least cr” ’1to dial provided at state prisons); 1. §41-24-104(cX2)(B) (requiring cost
to be at least 5% less than the state’'s cost), |d. §4 1 05(a) (mandating the establishment of objective performance and cost
criteria); |d. §41-24-1-105(c) (requiring evaluation of performance, with the contract to be renewed only if the contractor provides
“essentially the same cast" as the stale, where
The Florida statute requires evaluation of
Fla STAT. Ann. § 95".07

“essentially the same quality” as lire slate al 5% lower cost, or superior services al
"superior" is defined as 5% better and "essentially die same" is defined as within 5%).
bnlli cost and qunlity, though only cost savings and not quality improvements are required by the statute
(West 2002) (requiring 7% cost savings, where :i private entity’s corporate income and sales tax payments count as an ofLsct to costs,
and where the cost of service; provided to the public entity at no direct cost by otlicr government agencies is allocated to the public

entity); |d § 957.11 (requiring evaluation oncosts and benefits” o fconducts)

Durham, SUPTA note 36, at 67; 568 Robert (3. Levinson. Okeechobee: An Evaluation of Privatisation in Corrections. es prison

J, 75, 76, 88 (1985) (citing the vague or nonexistent goals specified in the 1982 contract lo run the Florida School for Boys in
Okeechobee, a secure facility for adjudicated delinquents; die contract focused on administrative inputs rather than outcomes or cvcd

outputs).



Hug 08 02 0S:06a ach 907-345 7158

persaTel achinistration satkss, which otter stiate agpcies tpically rerdie. Arnate
buctets rdiuce these aosts lhut do ot irchucke tre govermmentt's asts of prearing ad
mnitoring antradts. D As far gdlity, cefinitios diffa-aatss sidies, ad qality B
difficiit to corpare nay . Hore fadllityhes fener assaultsbut more escaes
thenaotter, B eterorworse?

Few studiesare ngxras 4l Bven reesarebly good stioies keae much 1o e desiradl
No stLdy serasly antrols fTarmany nportant fedastrat influiae miscoolct raes,
such as stlaffHo-inrate retacs, astody tedolagy, corectiodal poliaes, orage ad rae
of inates 2

Furtremore, aonparative stidies do rot s etely actiress serias overaronding
prablens. 8 Oercronding, which may imareese imate violate ad tre incicace of
niecaosad stressHelaiad diseesss A therdy antriiutarg o uoosttuto el
@oitaos,48 Ba sras prdblen npisosad pik. Lesseqasnerisasallovtar
more cgeecity because the same priison buoet cen hulld more [rsors, ad imoreessd
Geaty can rlieeoeraoding.  (OFcourse, degeer prisos do ot guaerantee grester
Geaty, and grester (ecity does ot guarantee Jaaresssd aondig; il £
reesareble to et tret degoer prisaswill ot exacerbate aondirg.) Ths, otte
edat tret prnate prisos ceareese asis Arnatization can inprove ardraias nboth
pblic and prnatlerisos.  Corparative stLdies between prinate and plolicrisos ata
seEaficmonent ntine carot regia this aatss-the-oard g ality roese.

Ardly, most studies do rot analyze both ast and g ality and thus are of Iimited
\alle nass=ssiig prnate ansos. Studies tret do ot lodk et oth elerants
siultareasly ot begin o analyz tre asts and barefits of rinate (risos.:

2. Evidencefrom the Studies. — Studiesttet Iod<atcrsta'qslwala'ecb
honever, provice some infamation.  The most nigaras stLdies8 frd dearly positine

40 Abt itEPORT. SUPIA note 1, tit 35-37; Mogre, SUPIA note 33, al 10.

41 For a summary of the cost and quality studies on private prisons and a brief discussion ofwliich studies
methodologically sound, see 2 Geoffrey F. SEGAL it ADRIAN T. MOORE. Weighing THE WATCHMEN EVALUATING THE
COSTS AND BENEFITS OF OUTSOURCING CORRECTIONAL SERVICES 2, 3 & (bls.2A-2C, 9-10 it tbls.4A—TB (Reason Public
For a highly critical evaluation of nil prison pnvatization cost and quality studies (even

arcmore

Policy Inst., Policy Study No. 290, 2002).
some o fthe ones the Reason report considered sound), see also ABT REPORT, SUPIa note 1, at ap|

42 Scott D. Camp & Gerald G. Gacs, Private Adult Prisons: What Do W Really Know andWhy Don +We Knoir hlorc?, in
Privatization in CRIMINAL Justice, Supra note U, at 283. 285 (attributing the insufficiency of current empirical studies to a
failure to control for structural factors and only weak attempts to control for age and race); See also ABT Report, Supra note 1, app.
2, a: 18 ("(T)hcsc background data arc a sine qua non of valid institution performance comparisons. What may appear to be
differences in institution performance may be nothing more than differences in the background characteristics of inmates..

a3 See generally peter 4. Duitsrran, comment, The Private Prison Experiment. A Private Sector Solutlon 1o Prison

QOvercrowding, 76 N.c. L. REV. 2209 (1798).

a4 . a1 2211, . . ] S o

a5 See generally susanna v. chung Note, Prison Overcrowding, Standards in Determining Eighth Amendment Violations, es
FORDHAML. REV. 2351. 2362-66 (2000).

6 See infra section H.2.
47 See U.S. GEN. ACCOUNTING OFFICE, PRIVATE AND PUBLIC PRISONS: STUDIES COMPARING OPERATIONAL COSTS

and/or Quality of Service 13 (1956) (Ml]t is important that any study focus on both operational costs and quality ofservice”).
Interestingly, in the GAO study itself ( vhicli is really just a literature review), only the Tennessee studies compare both cost and
quality, |d. nt 23-25, and these are n.it particularly rigorous, SeC SEGAL & MOORE, Supra note 41, nt 3 tbl.2B, 10 tbl.4B.
Surprisingly, given the solid mcthodolog cal discussion, the GAO did not examine the Louisiana Stale University study, the Arizona
DOC studies, or the Florida OPRAGA study, which analyzed both cost and quality. Nonetheless, later writers have called the GAO
report a 'Thorough!] rcvicw([]," Greene, Supra nule 5, al 25, “one of the more comprehensive reviews," BLtREAU of Justice
assistance. U.S. Dep’'t OF JUSTICE, EMERGING ISSUES on Privatized PRISONS 26 (2001), and the "most comprehensive
study to date,"Joel Dyer, The perpet.jai. prisoner Machine: how America profits from crime 229 (2000).

Six of llic twenty-eight cast studies arc considered especially methodologically sound. Sec SEGAL & MOORE, Supra note 41,

at 2-3.
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ast saas D On tregality sk, aoparisas are tide, as ttere 5o sigienetric
rgaresstig gality. But none of tte more rigoraus stuoies) frds q allity st prinete
prisos loner tren gality atplblic prisos on aerae, adnost frdprinate risos
aulscoring polic priisos on nost qalliity rdicaias 3. Most oftrese g.ality studies db
ot exanine axL, lut as prinale risas are ot eqoectad o ke nore eqasie, tis
res it beies staterats ntte prism litaatue tetassune tet ast redctaasnust
come e tte eqoense ofgAlity.2 Inobsd, tte few nethocblagical ly soud studkes tret
edlLate both ast and gality s.oggest tret aost 5o higer nprnale &alitessad
gelity sat lestroghlyeqnalet. . )

Ressarders a Lauisiana State Lhinarsity conpared three Lauisia e risos, ae
pblicad two prnate 8 The ressarders aacluded tet tte prisasvere “as
aoparable as reesarebly possible ntens ofhistay, Ggeeaty, design, types of
Inrates, nurber, gader and ettmiarty of invates.” 31 Armatization produoced estinatsd
st savings of 12-14 peraant (@osts of $22.98 and $23.49 per imate per cay far tte
two private falities, copared © $26.60 fartre pblic Edlit) s The gality
anparison was avesh, with tre prnate fallitess farry etler nsome aress adworse
natas. The private falities, anong otter thirgs, rgoortad fener aitica roadas,
provaided saferwork eviramngatts faramployess ad ssfa IMmgeviranats far
invates, ad hed prgoortacately more inrates aoplete kesic edcatian, Ilaagy, ad
vocataaal tranrg caurss.® The plbllic prism hed fener (A10) esges and fener
agraatsd sex dffasss, more effectinely antrollled sUbstance eouse among Inates,
more arsisiantly offerad a lrced educataion and vocataaral adubt educataan program
Imates oer faryears, ad providad more treainent, reaestan, and rdeailliteine
sV Inals.Y

An Arizona study par ormed n2000 by the State Department of Gorrectias
conpared three prinale prisoswirth fiflenplblic aes.5" The study foud aerae
savirngs of 13.6% at tte prinate prisos N 1998 ($40.36 par imate per day conpared O
#6.72 apblicprisas) ad 10.8% in 199 ($0.88 compared 0 $6.85).9 The
quelity corparison gave tre ede o reftter grap: [rinate and plbllic prisos hed aoout
eq.al ingeecton resits, thaugh plollic prisos grarally hed somenhat lkessseare
dplray prdblens.®

49 |d at 3 thl.2A Most of the less rigorous studies also report cosl savings, and nunc reports that private prisons nre more

|d at 3 thls.213.2C. The causes o f private prison cost savings arc explored below in Section B.4.
ically more sound See |d at 9-10.

al 9-10, thls.4A. 4B.

expensive.

50 Segal and Moore consider eleven of the eighteen quality studies methodolo

5' O fthe eighteen studies, only one clearly gives the edge to public prisons. |(?

52 See eg Greene, Supra note 5, at 25 (“(OualityJ problems seem lo Ik- endemic to the cntciprisc [of private prisons] — a result,
in great part, o fdie private companies' mission to hold down costs”).

53 WILLIAM G. ARCItAMBEAULT & DONALD R. DEIS, JR., EXECUTIVE SUMMARY, COST EFFECTIVENESS COMPARISONS
of Private Versus Public Prisons in Louisiana: a Comprehensive analysis of Allen, Avoyelles, and Winn
CORRECTIONAL CENTERS, PHASE | (rev. ed. Dec. 10, 1996).

54 |d at 25.

55 |d nt 73.

56

57 |d at 74.

58 Aklz. dep'tofCorr., Public-Private prison comparison (2000).

59 . at 47.

60 |d at 2—4. A 1997 study of Arizona's correctional system, which compared a private prison to fifteen public prisons, found 14
percent cost savings in the private prison relative to the public prison average and 17 percent cosl savings afier adjusting for the
private prison's property tax payments. CHARLES W. THOMAS, COMPARING THE COST AND PERFORMANCE OF PUBLIC AND
PRIVATE PRISONS IN ARIZONA: AN OVERVIEW OF THE STUDY AND ITS CONCLUSIONS (1997). enailablc al
hltp://wcb.crirn.ufl.edu/pcp/rescarch/Anz.h(ml (last visited Mnr. 18, 2002). BU| SEE Abt Report, Supra note 1, at 45 (criticizing this

study's methodology).
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Ardly, a 2000 study of Harich prisos compared tre prinate South Bay
Gorectiarel Faality, goerated by Wadkenhut Correctias Corporataan, with trenost
anparable pblic fality, Okeedhobee Gorrectical sttt d. Alter adjustarg far
\erias diffaacs, rduding Ggeaty, tre study foud tret e prnate prisms asts
vere 3.5% loner then tre State™s asts far fisal year 1997-98 ad 10.5% loner far
1908-99,@nmectang tre 7% ast redcaonmach. . estedlided by w3 Adbiitaaelly,
arstrictian astsvere 24% lover far tte prnate pisn@l As fa-gdity, the study
foud ttet South Bay hed Tlllygearataaral programs within sixnonths of qoenirg &8
aposed o three years Tar Gkesddoee), hed fener heslth ssvice cehiaaaies then
Ckeeddoee, Wes ablle 1o house more Imates three months aftar qoening tten
Okeechdbee auuld house after ssveteennonths, ad inplemaited an inoate
gopraech to housing cartan “‘diose manegementt imates’ 6% On the negative Sk, tho
Imates escgoad fram South Bay i 1999, vhille none hed ever escgosd fram
Ckeeddbee.®

3 Thats Fine in Practice, hut How Does It Work in Theory? — Rrivale risos
e ratervell ngality coparisas, butwhy? Cntrects are reessarily Inonplete:
because tre govermeant and the prinate provicer can anly dessrileagareral ssvicead
ot geaafy befordad Nl dtaill eactty how the antractor dould provice tret
sSve, tteantractor heswide ek nruming tre pr/ Y& This et pamints
tre anredtor o at corers, redlcig astsby redcing gy, iEsno sumse ttat
early econanic mocels of prnatizataon pradicaed tret prnate onnership woulld reduce
both aost ad g ellity B

But more reztly, ecoanists have doeened ttet attarg corers srot teanly
way tomeke morey. It Bessy toassure tet an aersion to ast-ofdet astsvill
ceter fims fram inplerenting a“gality inoetiaT®-  but tisessuption igores

for antract reegoiation.  Because prinate [riison aompeniies Gan Suggest
suth Imoatias o tte governmant ad reegoiale ttarr anracts (@, ntte Al wordd,
Ircluck edra sanvicss nahigrer bid), they can Ggpture some of e cairs fran g .ality
moation. They ttarefae hae gedier e 1 Inpate ntsway then tar
pblic antamarts, who carot Gpture U (ars.

Thus, vhile econanic theary precidts tret asts will dedlire uder prnete
menegament, idoes ot reessarily predict te sare of g ity 0 Whether g ality
Inoressss or ceoreesss ogall depands onwhether aost-auttag ar g allity inovatian hes
ageier it

6l ofpice of Program policy analysis and gov't accountability, Fla. Legislature, Private Prison Review

2 (2000) (hereinafter FLORIDA Study).
62 Id. at S
63 SEC PLA, STAT. ANN. § 057.07 (Supp. | 2002).
64 Florida study, SUPIA noie 6), at 3.
65 |d. at 10.

66 Id.
67 Hart, Shleilcr & Vishir-, Supra note 35, al 1134 (discussing the assumptions motivating their incomplete contracting model).

68 See Jean-jacques Laffont & jfan tirole, a theory of incentives in procurement and regulation231

(1993) (noting that “[a] high concern for quality [requires) low-powered incentive schemes" because providers who cate loo much

about cost will reduce quality).
69 BMart, Shicifa & Vishny, SUPIA note 35. al 1133.

71 See |d al 1143 (“Costs ... arc always lower under privnle ownership Quality .,. may he higher or lower under privste

ownership.").
71 AF at 1137—43.
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This sinplle modkel does ot tae o acoaunt: otter fedars tetmay stragthen tte
G forpnatiatiot For rslate, the goverment may doserve ap-ovader'shamiful
ast attagad hold tegprst tte provicer nfuture rounds ofbicing or ddlire to
renew te atract.  Heven a few prinale provicers aonpete agprst eech dtter, tte
govermeant can ssk an altaratinve provicer ance itdosenves hearmiful aost a iy,
ratterthen having 1o retde antroll of tre [rison. 7 In adbirtaan, because of
reffideaes naret prish padticss, ttaremay e quortuniies far st attirg ttet
docs ot reduce g Ality. B

4, How Does the Private Sector Save Money? — The privaie ssctor salesmoney N
s vays. g prinvaie aonpenies saemoney attte design ad costructian dae.
They can ypically desighad huald prisos inhelftre tare required far govermmaits o
do 20, bscase they can avoid tte bas of red tge ttet play a role nsafeg arding
apirst govermrent comptiaiAlut are argebly umecessarywhen tre goverment
purdneses a servaee fran tre prinate sector (Lsirg a proouranent proosss tret itslifies
safegarts apirst goverment atitares). Ariale fin sarealo i ally firee of
purdesing restricios ad sboontracting g.otes.. Gontracting aut prisn dssignad
arstructon redueess astsby 151 25 praat s

Secod, prinale aonpeeniies sae money at tte qeratsan s The main savangs
come fran redlcing ldoor asts, both thraugh loner wegesBand thraughmore effiaat
e of Hor. A prinate fimtrethed a role ndessignirg a fallitywould ke lidyto use
Imoative desig tedmigLes tret aulld minimize the numoer ofgLards reuired ©
monrtor iales.  Moreover, because they are ot bound by avill ssvice riless n
maneging tteirparsarel,, 7 prinate prisos use rouchlly ae-third tte adrnistratine
parsarel of goverment prisos and use ratives 1o reduce sidk e and corssguant
oertine eqatitues. 8 Anate fimsalso sae money by “raintaining gt antroll of
imvates and kegping them wellHied and cooupied with work, edlicataian, or rearestaon.”’®
Ardly, prinate fims are free franmany buresuaratic purdesing rules and Gan often
buy syplies & lover ast ttentte govemmat.®

C. Public and Private Accountability

Abuses hggen many system. But how do diffaet systans rect toaouse when i
ooaus? \hile ttere BIo Sstenatac infomataon aoout tre reedoOn o priiscerdose n

72 Irf. at 1143—44.

'3 The Hurl-Slilcifer-Vtshny model assumes timt all cost cutting decreases quality'— in other words, ttat the public sector already
operates at the frontier oh technological efficiency. | . at 1133. But no one knOWS the most efficient Way to ran a prison; this
information must lie discovered. Markets can encourage the discovery of efficient methods: government Ottreaucracies often do not.
See generally FuHpiucH A. Hayek, The Use of Knowledge In Society, in individualism and ECONOMIC ORDER 77. 77-78.
84.80 (reprint 19801(1948).

74 MOORE, Supra note 33, at 5 (noting the ‘ often latiorious approval process and multiple contact requirements a government
construction project must go through").

75 |d al 4-5.
> See Dyep_ Supra note 47, at 214 (noting that "(mjost guards at state and federal facilities cam union-scalc wage, and receive

both retirement benefits and health insurance." while "Uieir counterparts ut private prisons . .. often cam as little us S7.00 on hour,
with little or no benefits"); Greene, SUpfa note 5, at 25 (citing "wages and benefits substantially lower thnn those in govcnimcnt-run
prisons” ).

77 VDORE, SUPIA note 33, al 17.

78 1d. ut 16.

79 td.

80 |d at 18. Moore provides an intcrcsling example o f private sector cost savings: Virginia prisons once kept thirty days o f food
on hand in expensive warehouses. This practice possibly dated back lo when prisons were remote and supplied by mule train, nnd

was never questioned until a private company did something different. . at 19.

D.

B
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pblic ad prinale priso s, Geee studies may provice a flaar oftte acoountzbility
rred’miswsa:\/\cm.
Private Prisons’ Legal Accountability. — The traditicdl Fedtality of unies

toAard aporate cefathts, prnate prisnguards” raality o claim g .allirfied
Imunity N8 19838 aMil ngis auts, ad auts’ uwilligess o defar o tre
Judgrent of coporatias dl e prinate riisas” kel acountshillity e to
pblicpios.

(a) Jury Hostility. — Erpirical studies have fourd tet puresarenore lidy o
avard late \vadids agprst cporatias then acprst goverments. dury ostality alo
difedts sttievants, which are made ntte shadow of exquectad revery anounts at trel.
Grsicer, Tareamnle, tre e oftte Northesst Chilo Correctiaal Ganter, a feckral
prismn nYoungstoan, Chio, run by CCA uder a antractwith tre District of
Qolubia. As part ofa reat settlerat of a lvaurt alleory irec ate ssanty ad
medical treatnant ssvelll as ecsssive Tae, CCA pard $1,660,000 ndameges totte
2000 members of tte imate dess—  an edraadiranily high ssttlerat anount far
desatios InoMgmisoas. 8 This huge settlarent anount praebly refleds tte
well-knoan tadacy of jures, ngitlyarwagly, ole kessyatheticto lage
aoporate cefethnts. Moreover, mretary anards agarst plolic prisas aenore
It 3!

(b) Qualified Immunity: The New Bifurcated Regime. — A cager et n
prinaiizaio stret polic regostalitieswilll be performed by prnate rdnvd als
without effledtive oasigt. Reoat Gcaes, hanever, have saught to avoid this el
ad, nsome ways, hold prnate risas to an even higer staclrd tren plolic o s.
Under Harlow \. Fitzgerald, goverment dificels (irciuding prison guards®)
performing disareticaery futtios are Shielcd fram Teality fa-avl daneges iftter
aoolct does ot viokaie “ diearly estebllid ed statutory ar aostitutio el ridis ofwhicha
reesaeble persnwould heve knon.’& InRichardson . IdcKnight, s honever, tre

Supreme Court Feld tret prinate prisn guards do ot enjoy tis g alified imuninty .9

81 42 U.S.C. § 1983 (1994 & Supp. Il 1996).

82 There is no statistical evidence on jury attitudes toward corporations in the prison context, but mere general jury studies
suggest that juries tend to be turned ofl'by a defendant's wealth and by arguments that a defendant's bdiavior was profit maximizing.
See Daniel Kahnemnn, David A. Schkadc & Cass It Sunstcin. Shared Outrage, Erratic AwardS, in Punitive Damages: How
JURIES decide 31, 40 (2002) (showing higher punitive damage awards for corporations with greater wealth), Cl. w. Rip Viscusi,
Corporate Risk AnalySIS A Reckless ACt7 52 STAN. L. Rev. 547, 550 (2000) (discussing juror bias against companies merely for
having undertaken a risk analysis); SE€ alSO Greene, SUPIA note 5, at 23 (repotting that in December 2000, a South Carolina jury
awarded $3 million in punitive damages against a CCA juvenile prison (or abusing a youth using a level of force "malicious to the
conscience of mankind").

83 Alphonse Geriinrdslein, Private Prison Litigation: The "loimgstoun " Case and Theories o fLiability, 36 cram. L. BuLL 183,

198 (2000). CCA also paid closs counsel of the city of Youngstown S803.000 in litigation expenses, and agreed to pay annual fees

tc Youngstown <brongoing moniloring
4 See 42 U.S.C. jj 1997¢(d)(3) (capping attorney fees at 150 percent of statutory hourly rales); id. m § 1997(e) (barring recovery
The limitation on recovery for emotional injury may not apply in many

for emotional injury in the absence of physical injury).
Even if the settlement by its terms

cases, hut the attorney fee cap may be more significant in cases in which inmates sock damages.
included attorney fees, the total amount of the recovery would probably be lower than it otherwise would be because expected

recoveries affect settlement amounts.
85 457 U.S 800(1982).
86 OB Procunier v. Navarette. 434 U.S. 555. 561 (1978).
87 Harlow 457 U.S. at 815-19.

88 521 US. 399.412 (1997).
89 Private guards might still liave a good faith defense to a § 1983 suit. Id. at 413-14.



Thus, McKnight bifurcates the treatment of public and private prisons in a way that
makes private prisons more, not less, accountable.0

Does tisdidotony make sas=?  Hgovermeants are asthmnimiAars, kdoesrotd
Inthe presace of eality, cost=coscios goverments woulld hiretamd g ards, who
reguire kess ircemirfication, farpllicprisos, and would dhoose tamid antradtars,
who suonit a loner bd, farprinate sos; ths, tte argurent far qalified inmuninty
would rot depend on whether tre prism splilicor prinatie 2 But govermmants often
do ot minimizz asts.  They often fae soft buoet arstrannts, may anard anradts o
et o pitical dliliss, and may nonitor prisasmore ar kesssdgpadiing on teir
polrtacal ics0lagy B Because govermeant dificals’ notnvatias ae aoplex, €6
diffieit o pedict how tre effedts of gallified inmuninty wall vary as between plbllic
ad privale prisnqearaars.. The effiaayyargunents ko anly edatdirg g alified
Inmunirty o polic garts are thus somenhat intetemirele.

Gosickratias of aonparsation and accauntzaility, honever, axt agprst inmunity
Taboth phlicad praiepisos. On the corpensation sk, Imuninty presurebly
makes adiffarate nsome Gsss, adwhere kdes, kmay preatt vidns franbeig
apersaied. On tre acoountzbility sk, inmunity allons priisos o edardliz tte
ast of astitvticdl vidkatos ato prisoers— ot a artaiadyvel lHgresad
segentofscety. ]

Nor does galified immunirty seem necesssary o redce tte drain on tecaurt
ssten. Most 8 1983 prisn lvaunts arcc axsicerad frivdlas, ad alnost dll &l efare
ety o tre narits 8! Qalified inmunirty would prdsebly ot draerge imates”™ fillirg
behaaar, and even Ifitdd, ot dear tret thiswoulld e desirddle, because ar
system cHliaately tlaates a crtan anount ofmaritdess liagption to aoid missirg te
oxsiaal worthhhile dam. A regine of lealiity, with hich procedral hurdlles (auch
&8 requireaits ofedaustion of adninistratine renedies®) or rraltees far frmolas
liagstion (A as tte freg etshila-praltes intte Pris Litagataon Reform Act®),
may ketter sernve tte gals ofaorpensation and accantzbility far both govermmant ad
prete adas.

Thus, ginen tte bifurcated regine esteblided Nvicknight ,prnaleriisas ae, if
aythirg, more acoountzble 1o treir astrtutiosl viokstios ttren ae plblicpisos.

70 In Correct|0na| SerV|CeS Corp V. MaleSkO 122 S. Cl. 515, 517 (2001), (lie Court held tlini private companies operating
federal halfway houses, like their public counterparts, wcic not subject to civil rights suits under B|Vens V. S|X UnknOWn NamEd
AgentS Of FEderal Bureau Of NarCO“CS >108 US. 388, 395-97 (1971), though the offending officials could personally be sued
under rVCﬂS which allows awards of monetary damages against federal agents for a violation of federal constitutional tights
MaleSkO 122 S. Ct. al 517. MaleSkO held private operators to the same standard as public agenc‘,les L

91 See Clayton P. Gillette & Paul B. Stephan, Riclianlson v. McRnighl and the SCOpe 0 |mmun|ty After P”Va“zauon, 8 SUP. CT.

Econ. Rev. 103,123-24 (2000).
22 Sec |d. at 126. Different prisons may react to liability in different ways; one might itnngine reactions that either increase or

decrease costs. For instance, a prison may save money by instructing guards to discipline inmates less Or a prison may spend more
money if guards, wbo would rather uvnid litigation even if they nrc fully indemnified, always call for more backup before
disciplining an inmate, to avoid the possibility of u violent confrontation that could lend lo a civil righ's suit. But under competitive
bidding with a cosl-conscious government, the cost-cutting reactions will tend to win out over the cost-increasing reactions. Because
some forms o ftimidity decrease costs, while ovcrvealousncss presumptively increases costs, a liability regime fosters timidity.
€€ I0. at 125-26.

94 See generally BUREAU OF JUSTICE STATISTICS, U.S. DEP'T OK JUSTICE, CHALLENGING THE CONDITIONS OF ITUSONS
AND JAILS: A REPORT ON SECTION 198J LITIGATION 1 tbl 4 (1994).

95 42 U.S.C. § 1997c(a) (1994& Supp. Il 1996) (prohibiting a prisoner from bringing a section 1983 action unless he has

exhausted available administrative remedies).
'6 28 U.S.C. § 1915(g) (1994 & Supp. Il 1996) (prohibiting a prisoner fiom suing in forma pauperisif, on ihrcc previous

occasions while he was imprisoned, an action of his was dismissedas frivolous, malicious, or failing to state a claim, unless he is

"under imminent danger o f serious physical injury").
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The presace of this actiiticell poiaal dedk duld intum mareese prinate s
qality.

(c) Other Legal Accountability Mechanisms. — Not anlly may prinatizationmake
Juesmore dgotical ofprisas ad garts more S.saptble to s, lut may alo
make judes ksscfaatEl. Courts have traditiodllybeen defaatial o te
government nprism suits because of tte common judical umillligess to ssaod-
gess tte pliaca brades. Y Though tisuwillingess sutlrstathble, ceferae
ste eneny of rdust acoantzality. et courts have often been hostale o ornele, Ta-
profit celecptios; vwhile tte nacklecation doct: he salhost never gplied, judical
Fostallity menirfests rtsifthrough more vigoraus due prooess saulry 3B As
aninistrative poner moves 1o prinate prison caporatias, aurts may aoandon treir
ceferae 1o prson dieks, because anflids of niaestwilll gyoear more doviass ad
antractLal terms will recsssally e inoplete.®

In actirtaon o liticetaon, govermeant nontoring ados a futter lar of ressen.
\\hile pblic prisos have govermment nonitars, nonrtors of rnale risas (een if
Gptured 1o some degree) are likdly to bemore Indgpadent ttennonitors of
govermentrun rsos.1D

2. Private Prisons’ Market Accountability. — Market medenists, sudhas

” dnillity o rescird or dedlire to renew prinete fims” atradts, and more
gradly, tte potental Tarbed phliaty to cause adrgp nfims” stodk ricss, futer
Inoreese rnale pris aonpenies” aaounizoility.

(a) Contract Rescission. — A privaie prismmay have isaontract rescarcd. This
postaility srot alvays ssessy s EsouUs—  tternate rism rdstry Ba
somewhat aacentrated oliggooly, though tret may dnange with inoreesed [rnetization
But s lag asmore trenone fim sqparating and tre goverment andines o nnart
of tte prisn systan, sameone Wil ke aaikdle o take over adsiuctiael s,
meking the goverment’s threst 1o rescird a antract somenhat aedidle. At any reie,
even such nperfect discpre smore difficdt o Inpose onpllicpriisos— te
govermeant carot take over isown prisneosgpt by firmgaMill ssnatts, ad kcanot
have aprate fimtake over exagpt by goening a new bidding process, which Bnmore
difficiit then fardirg someone o take over an edstrg atract.

In 19%. fareample, an nestgaie rgorter and a suprse ingEction reeslad
grellirgly aonoed, usnitary, and easive aoditias et the Bovie County
Corectacel Faality, apete “‘harehouse tured prsn f&aliy” nTearkas. Teds,
housing 500 inrates fram Colloradb . 11 After a feclral lanaurt and z it tre Sateof
Colloradb termirated Bowvie County’s aontract and rellocatad iits imates. 12

At tte Sl Beach Gity A, qeerated by tre prinaie Corectiaal Sstens, e sie
194,18 two prinale prismguards were rdictied nAugust 2001 far allegedly
“araging ad acaaling an attak on adruken imate who was rrgirg loisterasly

97 S€8 pavid N. weeht, Note. Breaking the Code of Deference: Judicial Review o Private Prisons. e vaLe LJ. 815. 819-20

(1987).

o8 Seeid. at s22-28.

Secid at 829-33.

100 SeeCharIes h. Logan, private prisons: cons and Pros 65 (1990

101 DYER, SUPIA note 47, at 200-01; Steve Lipsher, COl0rado HIthdraws the Rest oflts Inmatesfrom Texas, penver PosST, Jan.
I, 10908, nt B3, available at 1998 wi s097832.

102 Dyer, Supra note 47, at 200-01: Lipslicr, Supra note 101. Witcn the prison crowding crisis that prompted Colorado to send
inmates lo Texas was over, Colorado relumed its inmates to in-slate prisons, some o fwhich were private.

103 Monte Morin & stuart preifer, 2 Jail Officers Indicted Over Inmates' Fight, ... Times. Aug. 30.2001, at B8
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nte plsdtoahaan dl’ 1 Within tenweeks of tre attadk, both guards hed
been fredt; ane guard wes drarged with feckral avill ndis vidlatios and tre otterwith
beirng an accessory e tre feet far tryirg 1o aaceal e attad< 15 The fastguard was
sted oer faryars nrism.'™ This radnt prapted tte aty o review is
antractwith CS1 ad 1 arsicey otter qoaias. 1Y

Smikrly, nSnta Fe Gaunty, New Mexico, CCA brought mprisorars avicted of
murder and rgee fram Oregon o fll isprnaie |l dshut riportadly failed to rotafy
tre Seiffs Department tret ibwes housing inrates who posed adanger to tte pblic.
The Oregon priisoarswere removed frantre |l anly afta- county dificels threataed
t caEl tte county santract with the campany . 18

(b) Adverse Stock Price Effects. — Frivdie cporatics ae sgathvetodrges N
tarstok pies. Gontrect rexassi, ssvelll as tre postillity of lvartswith high
damege anards, affedts paiitEality, and peragptias ofa company Spofiteality ae
refleded ntrepriieofisstode Thus, a private coporatian spunised fracElly Tar
led nens, and ossibly fTarmisranegement ttetmay Inpose asts ntre fulure. For
eaple, tre INS detention canter nHizeth, New Jasey, run by Esmor Gorectia s,
eryoted nanessive not N 19 because tte canpany hed antanuossly at corers on
food ad fdlity ydesp.  Esmor Sstok e drgpped fran$0 adae o $7 diler
nens oftte ot became knon . 19

Whille fear of stodk rice drgps may make prinate priisas aacaal treir prablensiD
— CCA hes been aocaused of covering Up escgees fran tre Youngstoan prism
cesribed above—  auch seareny Fes s Iniits, because esxges, s, ad prisoer
litgptinare hard to cover Lo, Follloving diiscllcsure of tre prdbllens et tre Youngstonn
prisn, CCA Sstodkhitaaeyear lov. 11l A more plasible sty stet prinaie
aonpenies aremore aoncermed wirth kegping trerr stocdk pricss hich over tre lag term
by restrgon soud managament ad tret guards and wardens can ke encouraged o
aot resosibly through stodk ovrership ntte company . 1P

() Greater Market Flexibility. — Not anly are privele prisas ucer gresier market
pressure 1o keep aoditia s from gettirg aut of herd, they are alsomore eble to dage
because they are firee fram some of tre crstrannts ofgoverment: nenegament.  Induly
201, for rstace, for hudred prasoars naCCA priisn nketudky slarted anct n
which “inrates s ] nettresses on feeand tosgjed] TVs ad aks thvaugh te
windoas. Two weeks Ha. CCA fred trewarden and his top assidat, aitirg olicy
vioketios. ™’ 1B Covermment employmant pratection, nthiscase, woulld have beenan
dostecle 1o disoplne g tre offading prism dffiaeis 1

104 id.

1B u

100 Lisa o'Neill, Rnvrside Man Receives Prison in Civil Rights Case, PREss-ENTERPRISE (Riverside, Cal.), Mar. 2. 2002, at
B2.

107 .Morin & Pfeifer, Supra note 103.

118 DYER, SUPIQ note -17, a! 206.

109 |d ui 203-04: SE€ a|50 |d at 211 (contract rescinded afler a private prison riot in Tcxnrknna).

110 10, at 204; See also id. at 2 (dubbing the tendency to cover up bad news the "Esmor effect"); d. at 221 (calling honest
disclosure “financial suicide" for a private prison firm and interpreting private firms' fiduciary duly to their shareholders as "an

Obligation to prevent bad press").

w d. al 211.
112 See |d. nt 214 (noting that some private firms offer guards and wardens “slock in tlie prison company in an effort lo reduce

turnover,” but ruguing (hat such stock ownership exacerbates the Esmor effect described above, SUPId note 110).
113 Greene, Supra note 5, at 23-24.
114 .Seesupra p. 1879.
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3. Are Public Prisons Any More Accountable Than Private Prisons? — (a) The
Dynamics o f Organizational Stasis. — Susan Sturm cesaries tre “tyrnemics of
atgmnizatic el seass, 5hich “lak ntte et adiaias npisos” (othplblicad
prnate) and “ tissble regular priisn partaaants fran adhiearg rstatvtiodl sdiF
axrectiai’Ib

Even in the lace of Hols, violence, or public exposure of bmtal conditions, legislatures frequently
provide minimal support for change. The familiar study commission or task force conducts a public
hearing or investigation, culminating in a report with recommendations that are infrequently enacted
into law. Even when the legislature docs respond to abuse with legislation, there is little accountability
for its enforcement and the administration may comfortably ignore it without legislative sanction.'16

Much of Sturmsdesorptaon ofprisos gplies e Ally o plolicad private priisos
—  Inates ae graallyponeriess todae prisn aaditia s, 1I7ad both gerds ad
athninistratars often reset refom. 1B Other elerets, hovever, gply prmarily ©
pblic prsos: inias caantrate on presarvirg ttearmerbers” ay, eefits, ad
sty 1Bad tre buoetary procsss, nvhich thisyear's allocation spresuned o ke
trelbesre forred year's, yports te statts o 0 e svell known tetplblic
hureauoracies have diffaet e ad atttuoss tonard dage ttendo prnete
axpenies. L Campanies aonoarmed aoout wviming a b, refamnig teir antradts,
maintaining trer stodk price, o st beiig nargiral ly more protectsd agprst prisoer
kvsuits scemmore lidly lo overooe tar rstitttiod sk

(b) Corcoran State Prison. — Cntrast tte aoove fedas, which provote
aconality npinate rsos, with tre sed tale of Corooran Stake Rriisn, a Glifamia
pblic prisn, nwhich guards killed saven imates and wounded farty~ttree otfers
between 19890 ad 1956.12 Rinall gang members foght nhuman aadkfights oersemn
by prisn guarts: officarsaoused ad ket inrates; prablem inrates were discilired
by beirg laded na dl ad then beaten ar rgoed by an inmate enfoarcer dubdoed tte
‘Booty Badit."12

Coditaas at Corooran are ot typical ofpblicprisos. What sstiriag aoout
Corcoran, hanever, Bhow littievwes dore 10 altattese codirtia s even ance ttey vwere
disoadal. The Corooran episae sarves as a reminceyr of e weekiness ofplbllic
prisos’ acntziility. When replecirg one’s ssvice provider sdiffcit— ad
egeciallywhen tre provicer is idntified with the purdresr, Gpturiing tre pollicy
avie prosss— noral atrae atdsss canaly getoe 0 &

In 194, tre MBI begen ispraee of Corcoran, and N 1956, prampted by media
ditetion, tte Stiate launded aair ot nestigptio s, ore by the Departrent of
Gorectaias ad aother by tte Attomey Gereral saffie 1 These nestigpliosvere
stymied by pliitacl pressure fran tte govermor’sdfifiee and e priismguard uinian, ad

115 susan swrm. Resolving the Remedial Dilemma: Strategics ofJudicial Intervention in Prisons, 13s u. pa. L. REV. 805, 810-11

(1990).

116 |d at 840 (footnote omitted).

117 | . at 824-26,

118 Id. at 8)6.820-21.

1,9 yif. at 836.

120 |d at 832.

121 See €.0.. James q. Wilson. Bureaucracy: Whatgovernment agencies do and why they do It 72-89 (1989)
(describing Ilic nonmarket incentives that operate in agencies).

122 Arax & Gladstone, Supra

122 d., see also mark Arax, Ex Guard Jells o fBrutality, Code ofSilence at Corcoran, L.a Times, July 6, 1998. at Al.

121 Arax & Gladstone, Supra note 32.
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tre Sate praees vieldd ot asrgle amral darge. .15 Irstesd, Sate nestigaias
“gant arsicereble manponer tryarg 1o dig up dirt” on tre vhistiebloners who hed
reported trese duses 1o tte FBI.I5 One vhistidoloner, Ridard Caruso, was ttre anly
officardiscplired s a res it of the State nestaigatios (though he sued and reeenad a
laee ssttlarent from tre S, tte lagest anount ever ginen o avhistdebloving
offica nGllifanie) 17 Aother vhistieblover danged jdos within tte priism systam
because of allagd retallistion by prison dfificisks (and recovered rothig). 18 The FBI
m%ﬂggﬂy@t&j ndages aprst egt dihas, ut divere acutied n
due -

D. The New Frontier: Information. Contracts, Monitoring

While private prisos todby provicke acogateblle g ality et a loner astthen do plilic
psys, teywillanly anine to do 0 as lagas tarbwyers— felal ad stele
goerments— ae. Bad thirgs dtill happen s privale risrs. Arivete [rism
aonpenies have ot always been forthaoming with infomataon about tte types of
Imates they are holdirg, "dand rgoorts ofmexinum-seour ity prisoers beirg housad n
portaas of prnete (risos desiged far tre gareral poaullataon are ot uncommon. L
Effective jaicEl, lopdHie, ad adhinistrative oarsight antines 1o be recessary.
Rerhgps tte sogpe of prism liticption shaulld e expanded o keep both plolicad
privaie risos hoest, ut trare Bno sbstrtute farperformance anradts ttet
eoourae qality inmproerents, effedtive mnitorirg, ad infamation gatrerirgand
admsre.

1 Performance Measures. — Susan Sturm rotes tret pris difwaals often know
Iatii=2bout tteirown qeeratias. 12 Pris adninistratars gather some infomataan to
proe tre prisms anpliance with court ackrs, I3lkut iwould be prefardble fa-them
o sowrthout keirg facal. One way 1O Inresse prinate prisos” disdaaure, at ket
ntte e offecral reaios, sBhy 3hjectay them 1o tte same Freedom of
Informataan Act disclcaure requiraratis assplolic pnisasBl- thouoh ts, 1o, Ba
piecareal solution

‘"5 |d (oescribing also how union officials (old gusuds not lo cooperate with Ibc earlier county prosecution of two lieutenants who
"delivered a laserjolt to an inmate's testicles in 1989 and enraged in a cover-up”).

126 d.

127 10 mark 7.nix. Defense Ixtniled All the Punches in Corcoran Case, 1,A. TiMES. June 11,2000. at A).

1"fi Mark Arrtx,.'UdQC Dismisses Lawsuit by Prison ttftistic-Blowcr, L.a. Times. oct. <1.2000, at Als.

0 Arax & Clads’onc, Supra note 32; Arax, Supra note 127.

130 DYER, Supra c«te 47, at 206 (describing a case in which Texas authorities learned that a CCA facility was housing sex
offenders from out of state only when a few ofthem escaped), |d. at 207 (describing a case in which, without the knowledge o f local
authorities, a privately run Denver drug rehabilitation program accepted felons from out of state, one of whom, after being expelled
from the program, allegedly raped and murdered a local resident), SE€ also cerhnrdstein, SUPIA note 83, at 184-85 (reporting that the
private prison in Youngstown did not inform local authorities of the transfer of maxiinum-sccurity inmnlcs lo a nicdium-sccurity
prison).

131 See DYER, SUPIA note 47, at 206 (noting that the CCA Houston facility was not designed for inmates with a "violent criminal
history”); |d. at 207 (reporting that al a Texarkana private prison, "murderers and other violent offenders from Colorado were

. housed in the general population, despite the facility not being rated for maxmtum-security inmates"); Ccrhardstcm. SUpfa note
83, al 184-85 (noting that at Youngstown, a medium security prison in Ohio, hundreds of inmates “were transrerrod directly
. . from the Maximum Security Facility at Lorton").

132 Sturm, SUPIA note 115, at 898.

133 See id.
134 S€C DYER, SUPIA note 47, at_216; Nicole B. cdsatez, FUrthering the Accountability Principle in Privatized Federal

C . P . .
Corrections: Vic Needfor Access to Private Prison Uccnrds, 28 u. micH, 3.L. REFORM 249,296-99 (1995),

.14



Rug

08

02 09:12a ach 907-345 7158

Perhgps tte eviraantal infamataon regime can provace amocel fartre
disclsure ofjprisn mfamation.  The Taxics Releese Inatory (IRID , IHwhich
reuires tret rd stral falites gt tre rlesse and trasiar of geaficdenals, hes
been aedited with draratac redlctaas Nl 15 Inpart because oftte eastee
oftrese riportarg requireTants, much fomerly fragrented and incoparable citabes
become starthrdized ard can ke agpgregated 1o alllov aonparisans of diffaat fimsar
SEes, or o trak performance oer e

Of curse, TRI nacates anly et infamataan ke gattered and made pldlic, ot
tetaything be done with tret nfamataon.  But the mere aalkality of infamatam,
whether eviramantal infomation about 1 stral Balitessor convecticdl iInfomatan
about prsos (flaxr ece, nuber ohvidlat racs s, recoMsY), Fes el effiets. B
A<, “$/0u manage whatt you neesure”’—  achinistrators have a returall destire to
Inprove what they have cata doout. 19 Secod,  infamataon gathering encourages pser
monrtorirg withinan rdstry, ad rd.stry sshHeglation can ke avalieble
ypleratt o otter foms ofmntorirg ar anrol M) TTr , infamataan s\alleble
regiaars, wouldHe regiaas, rd,slryadussselargioslaeofﬁegbum
camunirty mnitors ad “mfamal regliatars,” ot rarets, o nadets, ad
astorers (ntte priisn e, dateand fecral govermmant etities) U

Infomataan as regilation hes isatis. Regulation proponants darge tet
infomataandoes ot g arantee any action or resltsand tret ik sost useful n
axrbirataon with other reguiation. "2 From tre other sk, attacsdarte et because
infomation shaighly antexial, any mendated infomataanwall be too shplisticad
perhgos misleadiny, egeeciallywhen presentad atahigh led of agpracptaan. 18 But
vhille particular infamataan nitEtnesmay be flaned, and vhille mere disclcsure may
rot be sfiaat, dlledayad pbliczg a nd (@d meenirgiul) setcfmrfmerm
racaaswll mese tte matves far inprovament tetacalreedy ieet nte
apetitive antracting [racEss.

2. Improving Performance Through Contract. — At est, antradts “rgaesat
potentially Leeful acontzhillinty irstrurants [ad] vehidkes far achievirg plllic law
\alLes, such as famress, qeaTess, and acounizalinty.”” 4 Prnete priison antradts
should have geecific tans, gradlated erelities, and strag oarsigt by a “tontrect
maneger”” working fartte pllic agaoy; they Suld reuire p‘l\ﬂEp‘lS]’B'lD ‘deene
minimall adninistraiine procacdres sudh as robice ad heaning recuireants,” ad
pertgos ediatly gine inates ar surraurding comunirties thirdarty berehicary
rgis, whichwould allov oasigit thraugh antract Intcptaonwhen
oasigt faklh Sates aould also rare, as antrectLal tans, anpliance with

135 42 U.S.C. J 11023 (1994).

136 Bradley C. Karkkaincn. [nformation as Environmental Regulation: TRI and Performance Benchmarking. Precursor to a Sew
Paradlgm7 89 CEO. LJ. 257.287-88 (2001).

137 |0, at 260-61.

138 | . at295.

139 |d al 295-305.

140 S€€ Id. i 309

an SeC Id al 309-31.

14- See |d al 338-45 (noting Umt industry laggards may be unconcerned with improving (heir reported information)

143 See Ul at 331-38 (also raising data quality and timeliness issues).

144 Freeman, Supra nolc 24, at 201-02.
15 Cf. id. at 202 (making this argument in the context of private nursing homes); SE€ Nho Gerliardstcin, SUPIA note 83, at 197.
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Arerican Carrectiaal Association and Nataaal Cammissiion of Co Tectiaal Halth
Care stathras. 16

Moreover, States aoulld mandate tret prinale riisos provice tre save traaeg tet B
recuired ofplbllic prisn g ards, "4/ though regiirig cartain imuts spresurptinely ks
effectae then loking 1o ocutooes where ttese aremeearable.  Contracts aould reguire
tet prnate fims carry aul ng s lealityad otrer rsracs; et ttey disdloe
afliasof naes; tet they allov aoess o recards ad ey o tre falityby
gEdas; o tat trey ke ingpedentdly monitored or audinted by cartafed
professiaels. "8 Ardly, antracts auld ala- temiretaon nd s ad provice Taressy
arendrent ofantrectial tans.  Induart, antract dessigers éan ke highly aestine—
ad thorouch—  nwitarg acoantbilinty o antrectal tans.

Most lesiaElly, aorectias dgartrents sould move tonard
arads.  idally, perfomence-bessd antracts uld “diesrly sl aut tre desirad ed
reslt’ bt leae the doice ofmethod 1o tte aontractar, who sould heve “esmuch
freedom as possible N figurg aut how 1o best mest goverment™s performance
dyectine.””® These antracts alo strudtiure antractor paynents o eoourace tte
cesired resUits, renarding e aontrector far inprovenents and perelizirg farpoor
performance or g asis. B

Thiis gooroech seens feesile for aredtios. The Averican Goarectiarell
Assciation Breasty itsacaadiitation statards 1 irchuce performance messures, ad
tre Office of Lvanile dstace and DelingLency Prevantaan scavelgping performance-
lesed starclrds Tar juanile arrectacel falies H  Rerformance meesures farprisos
auld ircuce prooess messures Such as tte numoer of eclicatiaal orvocataael
progrars, or outoome meesures sudh as tte Logan gality of aonfanemant incex, R tte
nurber of sssaulits, o tte recxdimisnidie. Coverments auld even reguare ttet
antradors pay Tar eleants tret are often edaralizad, suc s the ast of esges. 13
Because no sargie datiEtic adeg ately aptures “gality,” and because foasing on any
sigie measure auld have penvarse effedts, Bl performance-tesed antradts dould te
aparsation o a lagead ndsstohaddes.

3. Awarding and Monitoring Contracts To Maximize the Gainsfrom Privatization
and Minimize Capture. — Accantzbility canalso ke inproved by recesignirg
crrectiosl aggaies.  Under tre kesicmodel of acontzbillity, tre pblic crecticel
agency setsantract tans, avards antradts, and mnitors aonpliane. CGpture B
fraet, acsfatulamn rae H

146 Fireman, SUPIQA nolo 24, at 204-05.
147 10, a1 205.

148 |d at 206.
149 WILLIAM D. liIGGERS. PERFORMANCE-RASED  CONTRACTING: DESIGNING STATE-OF-THE-ART  CONTRACT

Administration and Monitoring Systems 2 (Reason Public Policy insL. How-To Guide No. 17.1907).
150 . at 10-1

151 SeC Performance Standards Hume: Performance-Rased Standards for Juvenile Correction and Detention Facilities, at
hllp://www.pcrfurmance-stnndnrds.org (lasi visilcd Mur. 18, 2002), S€€ alS0 | GEOFFREY F. SEGAL & ADRIAN T. MOORE,
Weighing the Watchmen: Evaluating the Costs and Benefits or Outsourcing Correctional Services 15-J6
(Reason Public Policy Inst., Policy Study No. 289,2002).

152 SEC HARDING, SUPIa note 28. al 113-15 (describing Charles Logan's index of prison quality*, which includes measures of
“security, safety, order, care, activity, justice, conditions mid management").

153 Cf OHIO REV. CODE ANN §9.07(D)(16)(b) (imposing reimbursement requirements for certain externalized costs)

154 Tying compensation tn safety alone could encourage abuse; tying it to the number ofcivil rights complaints could harm safety

155 S€€ HARDING, SUPIA nme 28. at 159.
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But trare are atter nocells ofacontizality.  Inthe Uhiited Kingdam, ““tte role of
the dhiefirgeector ofriso s lrirgs some edamal syutrny o e priism systan
credly, induoig tepnae st ... Thisagect oftre aanntzality” system B
wgmslylmh:emxmmmobrgarofcamjetocue.”m Honever, tte daef
Ingedtor's rIgoorts are ot birdeg, and the governmant hes resistiad attapis to gne tre
officcnmore &t ¥ InHaridh, privale risos have treirown regullatory auttority tret
gerates iIgeathndy of ttet of pblic prsos; tre prinale prismnmonintor sntum
Incpa ot of tte prinale prism auttority 18- This systemminimizss Gpture, bt ik
alo minimizss acsfAtilizon® Moreover, “[tiae sako adager tet tte
mnitors may cevel a loalty to tte Arivatization Camiissiion which ntummight
rhattanlligestonmake pblicaiaass— a\aiatoftte gotue
prole”’
tremost pranisirg model sane sLgpested by Bratash perolaoist Rikdard
Harding, nwhich both pbliic and prinate prisos are s bject 1o, ad mnirtored by, an
Incpaoant body tret taes over new priism progects fran tre autset and alllons both
pblicad prnate systens to bid on them. . After tte antract term eqaires, both
pblicad prnete systens may bid on tre prism agpn, <0 tet falitesscanmove
anong prnete fims ad between tre prinate and plbliic ssdars, pramotang both
anhility ad acsHfatalianon 2 This model sgarates the roles ofgovermment
a5 purdeser ad provacer, meking imore diffiedit far ssrvice departmants to Gpture
tre policy advice process and Lee teirponer o recommend thenselves as saviee

B

£. Conclusion

This Part hes ot engeged tre “‘softar™” argunentts aoout rnatization, ut es ratter
tden anrectiaal pollioy as given and prison prinatization as ethically retral in ilii
Does political nfluee pecdlling weaken or stragtten tte e farprinatizatio ? ik
depands whether cormyptaan by coiporatias sworse then patraege of plollic rism
gad wnias— agestuon tatdbks o futter ressadh,

Tuming o tte acst ad qality coparisas, what nparfect epincal eidae
thare Bagests tat prnale risos ast kesttenplblicriisos ad tret ter g Ality
BNo Worse; it Bperhges usuprising et prson prinatization bdaves ntisregect
much liepnatizatnofotter datead koAl saviess Bl Moreover, ttare aemany
reesas 0 keliee tet prinate risos ae nore accounteble ttenpllicprisas—  [oth
because of reightered bl and market acoountzbility far prnate foms and because
acnhilnty ntepblicssdor B0 Intiedl. There are also numerous untggped

156 10, at 159-60.

157 | . al 160.

158 |d at 161.

159 | .

160 1d.

161 |0, at 161-62.

162 1. at 162.

163 w jixiam D. Eggers, Competitive Neutrality: ensuring a

28 (Reason Public Policy Inst., llow-To Guide No. 18. 1998).
164 See, e.g., Adrian t. Moore, Geoffrey F Segal & John mcCormally, infra-structure Outsourcing:

Leveraging Concrete, Steel, and asphalt with public-Prjvate Partnerships (Reason Public Policy Inst., Policy
Study No. 272, 2000) (discussing water and wastewater, solid waste, and highway and struct maintenance, in addition to jails and
prisons). For a wider-ranging argument in fiivor of privatizing more of the criminal justice system, sec BRUCE L, BENSON, To

level Playing Field in managed competitions

Serve and Protect: Privatization and Community in CriminalJustice (1998).

1T
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quortunitaes far mproving prinele riisas even furtterwith nder infamataan
cattering and dissanirata, performence antradts, ad et nontorirg.  Insart,
cesprte dll of trarr possible fullts, prinale prisos are a pramising aanLe far tre fulure
develgorant oftre prism sstan

.18



February 25, 2003

The Honorable Bruce Weyhrauch
Representative, State of Alaska

State Capitol
Juneau, AK 99801-1182

RE: HB 55 - Whittier/Cornell Private Prison

Dear Representative Weyhrauch:

Enclosed you will find documents that prove the Cornell connection to
Whittier came not from Whittier’s citizenry but from Cornell's number one

man in Alaska, Frank Prewitt.

There was never a great public outcry from the residents in Whittier to site
a Cornell private prison at the head cf Passage Canal. This project arose
like the Phoenix from the ashes of the overwhelming defeat of the Cornell
private prison in the Kenai Peninsula Borough. Seventy-three percent of
the voters in that Borough said NO to the private prison proposal on

October 2, 2001.

10/17/01: An E-mail originally sent to two people in Ketchikan from Frank
Prewitt was also forwarded by him on the same date to Ben Butler, Mayor
of Whittier. It establishes the Cornell plan of attack in this State. (This E-
mail was sent to me by Tom Miller, a reporter for the Ketchikan Daily

News. He got it from people in Wrangell, as the Prewitt E-mail had been

sent to the City of Wrangell, too.)

10/23/01: Mr. Prewitt E-mails a proposed "City of Wrangell" Ordinance
and the proposed Wrangell RFQ to Matt Rowley, Whittier City Manager.
Please note that the City Council of Wrangell had yet to see this original
document, yet Whittier, a competitor, already had it. Mr. Prewitt also
suggests that a Town Meeting be held to discuss the project. He even
offers to attend to explain the project.

10/26/01: Mr. Prewitt E-mails a seven page Q&A sheet to Matt Rowley for
presentation to residents, subheaded: "1. Why should a (sic) 800 (sic)
bed, medium security, privately operated prison be located in Whittier?" (I
can fax this document to you, if would like a copy of it. So to give both
sides of the story, I'll include a rebuttal to Mr. Prewitt.)

piogasnoH p-ieqgnn dotr0 EO 92
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Page 2

10/29/01 - Matt Rowley introduces Ordinance 433-01. With the exception
of deleting one Whereas clause on the timber industry and rewording
Whereas Clause number five, the Whittier Resolution is word-for-word the
Wrangell Ordinance Frank Prewitt E-mailed on October 23, 2001.

10/31/01: Whittier City Manager Rowley E-mails Mr. Prewitt to ask to
whom to send the supposedly competitive RFQs. Mr. Prewitt E-mails him
suggesting he send it to "Wackenhutt" (sic) Corrections, CCA (our A'zorta
privateer), Utah's MTC, and “ an outfit with an odd sounding name." That
outfit was Maranatha Corrections. Matt indicates that he has the RFO
packets ready to send out. This is before a majority of the City Council
members had even heard about the project, much less voted on it.

11/5/01 - The City Council of Whittier votes four to one with two absent to
adopt Ordinance 433-01.

With the help of Frank Prewitt, Cornell wouldn't be able to lose this
contract. Cornell and its representative in Alaska went out like a predatory
animal seeking an unsuspecting victim, found it, wrote the enabling
Ordinance, wrote the essence of the RFQ sent out by Whittier and gave
Whittier the names of companies that might be interested in receiving the

RFQ, including itself.

This was a fast-tracked, sole-source contract that could only benefit the
company that wrote all of the documents that it would be responding to.
There is no way to lose a $1 billion plus contract with a deal that sweet

and directed by the potential recipient of the contract.

| hope that you will find these documents interesting reading, Please keep
them in mind, while you are listening to testimony on HB 55.

Sincerely

Dee A. Hubbard
907-252-3155
chubbard@alaska.net

PlogasnoH pjeggnn dofr:ao eo sa
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Bruce Harding

From: "Frank Prewitt” fprewitt@ak.net
To: bruce@akgetaway.com
Sent: Thursday, October 18, 2001 10:12 AM

Subject: FW: Prison

Bruce

Sorry ! missed your call. I'll be out of the office today, however, the following e-mail V/ill get you up to
speed on the situation in Ketchikan.

— Original Message-—-

From: Frank Prewitt

To: billelberson@remax.net: trpm63@hotmail.com
Sent: Wednesday, October 17, 2001 1:17 PM

Subject: Prison

To: Bit*.Rberson and Roger Stone
Sent: Wednesday, October 17, 2001
Subject: prison

Bill & Roger,

As you know, | represent the team that has successfully brought the private prison opportunity to the
doorstep of two Alaskan communities. In both instances local procurement procedures were
followed, contracts were signed, preliminary planning and designs were performed and legislation
was passed. In Delta Jet, the project did not move forward because of an anti-prison majority shift in
the City Council, notwithstanding a positive public vote. On the Kenai Peninsula the project failed
when the Borough chose to put the issue to a public vote AFTER months of public hearing, AFTER
contracts to perform were signed and AFTER legislation was passed. This was done with full
knowledge that, under Alaska case law, the prison was not a legally appropriate subject matter for a
referendum. The decision to put the prison to a public vote was made to appease an anti-prison
citizens group, who then rallied public employee unions to invest nearly one hundred thousand dollars

in a campaign to frighten the public.

Gentlemen, our team has been working on this project for five years and the principals have invested
nearly three million dollars in “signed, sealed and delivered” projects only to watch them fail because

of mistakes made at the local political level.
i
When we met, | laid out the steps that are necessary to deliver this project to your community. Due to

the time constraints, you must: 1) Select a local government entity that is legally able, and politically
willing, to sell revenue bonds without a public vote; 2) Put out a Request For Qualifications (RFQ) to
select a contractor to promote, design, build and operate an 800 bed prison; 3) Select a contractor; 4)
Negotiate and execute a contract; and 5) Complete the process by January 1, 2002.

Opponents will criticize the process as ‘fast tracked". Indeed, if the Borough wants to seize this

economic development opportunity from another community it must be willing to expedite the public
process. The public policy justification for these revenue bonds by passing a public vote is that they

pioMasnoH pjeqgqgnn do*:20 BO S3 qgaj
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are secured by the full faith and credit of the State of Alaska; there is no financial risk to the Borough
or the public. Presumably, government officials are elected to make administrative decisions that
enhance the general welfare of the public. If they make decisions that the voters disagree with they

can be replaced at the polls.

Last year, the Kenai Peninsula Borough's mid-session bill introduction was heavily criticized and near
fatal. Itis imperative that the Ketchikan Borough legislative package be ready for introduction when
the legislature reconvenes on, or about, January 12 . This will leave very little time for planning and
production work, even if the Borough meets the January timeframe.

After Monday night’s Borough Assembly action | am deeply concerned that Ketchikan is not able, or
willing, to take our advice. Today is October 16. In order to meet the January deadline, the Borough
must draft, approve and issue an RFQ by November 1. If the Borough allows three weeks for

responses, and only one week to evaluate, itwill be mid December. The Borough must then award,
negotiate and approve a contract, which is, at best, a three-week process. With any slippage due to

the holidav season we are in the first week of January.

Whether selected, or not, we are the only team with the experience, data bank and expertise required
to give an able and willing community through the steps that are necessary to meet the timeline and
deliver the project. We have put two other viable communities on hold because Ketchikan was the
first to contact us. But we cannot afford the time that will be lost referring the matter to a volunteer
citizens committee and waiting for regularly scheduled assembly meetings. We are also concerned
by a statement made by the economic development committee chairwoman that this project will not
move forward without an economic impact study and a public vote, whether required, or not.

An RFQ must be issued by the first of November and the Borough must be willing to do everything in
its power to complete the process by the first of January. Without that assurance, the project cannot
be put together in time for the next legislative session and we will feel compelled to respond to one of
the communities who have indicated they can meet the timelines. | hate to put you two under this

kind of pressure, but people must be made to understand that if they truly want this project they must

act quickly and decisively.

| look forward to hearing from you, good luck.
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Matt Rowley
T.«;n: Frank Prewitt [fprewitt@ ak.net]
Sent: Tuesday. October 23,2001 10:55 AM

To: rowley@ ci.whittier.ak.us

Subject: prison

Matt

I have e-mailed a draft ordinance and draft RFQ that was prepared for Wrangell. | believe that this may end
up a horse race between Whittier and Wrangell, so time is truly ofthe essence. By the way, the City will own
the prison so the "disposing of jroperty" provision may not apply. Feel free to give your attorney my phone
number If he has questions about the structure of the deal. | am free to give you advise up until the City takes

official action.

I do believe that calling a Town Hall meeting would be helpful. Iwould be happy to put together an information

packet and appear to explain the project and answer questions. (r

Thanks _

Frank

1/9/02
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Matt Rowley

From: Frank Prewitt [fprewitt@ ak.net]

Sent: Tuesday,October23,200110:48 AM
To: rowley@ ci.whittier.ak.us

Subject: Draft Prison Ordinance

CITY OR BOROUGH OF
ORDINANCE

AN ORD INANCE AUTHORIZING THE CITY (BOROUGH) TO NEGOT IATE AN
AGREEMENT WITH THE STATE OF ALASKA TO LEASE SPACE WITHINA
CORRECTIONAL FACILITY LOCATED IN ,AND TO PUBLICLY SOLICITBIDS
FOR THE PROMOT ION, DESIGN, CONSTRUCT 1ON AND OPERATIC N OF AN 800BED
CORRECT IONAL FACILITY, TO BE FINANCED WITH MUNICIPAL REVENUE BONDS

WHEREAS, theSateofAlesalepisiatreesssd SCS CSHB 149 (FIN) am S, “An Acteq:ressrg
koktne rlertle;:;ardlrgcmecln'al falitygee; dargoaraeticd falitygacs;
asaiazny tte Departnent of Crrectaa s ater noan agreanait o ke Edlissfate
ahineattad aeofprisoaeswithin tekenal RnirsulaBorough; andproading faran
efledtnedte’”;ad

WHEREAS, trekeral ReninsullaBorough hes been barred fram inplementang tte tems of SCS
CSHB 149 (HN) am S by apgaulanote of tte resschints of tre Kenail RenirsullaBorough; ad

WHEREAS, treSiatieofAlada antines tohouse 80 Aleda prisoarsatapnatelyovned ad
prnetely qerated conectio el faality nHaawe, Azog; ad

WHEE;IAE?’ teSaeofAlada gats oar BmillinAladen dllasarally ohose pisoas
n

WHEREAS, ressm“l'erejgaeearmm harm by tre tanler plices of tre fecrd
gmermentaml daaureoftinter releied rd sress; ad

WHEREAS, ks todnasafy ssoonamic kese by stiulatagnew rdstriessad
cevelouet DERAIT teecoomicvoid Hitby titer idstry desures; ad

WHEREAS, huldingacorectaodl fality in will grerateoer 00 directad oer
228 Davis Bacmv\agesrae idirect kol acrstiiotionjds fareigtean o tnenty faurmontts;, ad
V._VREAS, stigacrscticd fality in will garerate 20 directand oer 20
rdirect koAl pemerent jdss; ad

WHEREAS, stxgacrectiodl falityin will araie 28 millimdliasanally
ﬂmgﬂhe ecomny; ad

WHEREAS, trelestraestoftteCity (Borough) wou™ e senad by slliatagaonetatne bics
bsel&tanememjardeblea:ma:lu'mprmote e, bulldad qeerate acnectio |l

fdliyforteGty Grog)of . ;ad

1/9/02
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Matt Rowley

From: Frank Prewitt [fprewitt@ ak.net]

Sent: Tuesday, October 23, 2001 10:49 AM
To: rowley@ ci.whittier.ak.us

Subject: wrangell Prison RFQ (1)

City of Wrangell

REQUEST FOR QUALIFICATIONS

"CORRECTIONAL FACILITY PLANNING,PROMOTION, DESIGN, CONSTRUCTION AND OPERATION?"

10 GENERAL INFORMATION

11  Purpose )

The City of Wrangell (“city") is requesting responses from qualified firms demonstrating their
gualifications and capabilities to contract with the city for the planning, promotion, design,
construction and operation of an 800 to 1000-bed medium security correctional facility. The
city is preparing a legislative proposal that will be submitted to the Alaska State Legislature
("ASL") and the Alaska Department of Corrections ("ADC") for a privately constructed and
operated correctional facility located within the city. The city currently envisions a public-
public-private (three-way) arrangement eventually consisting of two or more separate
contractual agreements. The first, a long-term government-to-government contract
between the Alaska Department of Corrections and the City of Wrangell, is expected to
require that the city design, construct and operate an 800-bed medium security prison
subject to conditions and standards established by the ADC and ASL. The city expects to
meet its obligations under this agreement through a contract with a private builder/roerator
(“private firm”). The contract will require that the private firm plan, promote, design,
construct and operate the proposed correctional facility subject to conditions and standards
established by the ADC, ASL and the city. The city intends to select the private firm through
this request for qualifications (“RFQ”). The top rated respondent will be invited to enter into

.contract with the city.

The city currently anticipates that it will own the correctional facility, and finance its design
and construction through the issuance of tax-exempt private development revenue bonds.

This RFQ provides the information that the city deems necessary for interested respondents
to effectively present their qualifications and capabilities to participate in this project. The

RFQ includes:

» Background Information

» Project Structure and Role of Participants
* Rules Governing Competition

» General Conditions

e Submittal Format

» Evaluation Criteria and Process

» Contract Award Procedure

/902
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Mett Rowley

From: Matt Rowley [rowley@ ci.whittier.ak.us]
Sent: Wednesday, October31, 2001 4:57 PM

To: Frank Prewitt

Subject: RE: prison proposals

Thanks. Il be ready to send a packet out as soon as | gel the green light from the council, hopefully Mo iday.

Matt

— Original Message—

From: Frank Prewitt [mailto:fprewitt@ ak.net]
Sent: Wednesday, October 31, 20014:31 PM
To: rowley@ ci.whlttier.ak.us

Subject: prison proposals

*o

Matt

The Kenai Peninsula Borough senttheir request out to five corrections companies: Wackenhutt
Corrections in Florida, Corrections Corporation of America, Management and Training Corporation
(mtc) in Utah, an outfit with an odd sounding name in Bakersfield California and Cornell Companies of
Alaska (274-6667) located in Anchorage on International

rd. near C st.

You can probably find them on the internet. | believe only three companies responded to the
solicitation.

FYI

1/9/02

8 *ol
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Alaska State Legislature

Please enter into the record the following testimony to the House State Affairs

Committee on HB 55/ Correctional Facilities Date: March 20, 2003

ALASKA VOTERS ORGANIZATION

RESOLUTION 2003-03

A Resolution to the 23rd Alaska State Legislature in OPPOSITION to the
construction of a correctional institution, financed with public funds, to be
operated by a private corporation

WHEREAS, since the initial introduction of HB 428 on January 17, 1996 the
time and money expended by the Legislature and various municipal jurisdictions
promoting and pursuing a private prison financed with public funds has had no
benefit for the state or for the taxpayers who have paid these costs; and

WHEREAS, this type of legislation was rejected by the voters in Anchorage,
Delta Junction, Kenai, and Wrangell; and

WHEREAS, this legislation was introduced for the benefit of a Texas based for-
profit corporation at great expense to Alaskan taxpayers, and to the detriment of
our statewide correctional goals; and
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WHEREAS, the Second Class City of Whittier, with a population of less than
200 souls, located in the unorganized borough, will never be able to pay for a
project of this size without guaranteed state revenue, resulting in the State of
Alaska bearing the burden and ultimate responsibility for all costs; and

WHEREAS, Article IX, Section 8 of the Alaska Constitution states: “No state
debt shall be contracted unless authorized by law for capital improvements... and
ratified by a majority of the qualified voters of the State who vote on this
guestion”; and

WHEREAS, a private prison project built with public money represents an
enormous transfer of state funds, more than one billion dollars over twenty five
years, with all profits going to a private corporation with minimal investment

relative to their large potential gain; and

WHEREAS, it is not in the best interest of Alaska to assume liability for
negligent actions taken by a third-party contractor whose primary goals are profit-
driven; and

TVHEREAS, the privatization of correctional institutions has not been effective
to insure public safety or to rehabilitate incarcerated offenders; and

WHEREAS, it is the highest and best use of limited public resources to build a
correctional institution with competitive bids; and

WHEREAS, the public safety interests of our state dictate that each correctional
institution be closely monitored and run by trained professionals answerable
directly and exclusively to public officials, without regard for profit; and

WHEREAS, the State of Alaska has a serious budget deficit, ALL possible
options must be considered, including the current arrangement with the privately
owned and operated facility in Arizona, to determine the most fiscally responsible
plan;
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NOW, THEREFORE, BE IT RESOLVED by the Alaska Voters Organization,
Board of Directors, that the construction of any correctional institution should be
by competitive bid only; and be it

FURTHER RESOLVED that all bonded construction cost for any state
correctional institution be approved by Alaska voters as directed in Article 1X,
Section 8 ofthe Alaska Constitution; and be it

FURTHER RESOLVED that the operation of any publicly funded correctional
Institution in Alaska by private corporations be prohibited;

Adopted by the Alaska Voters Organization Board of Directors,
this 20thday of March 2003.

Signed,;

Michael McBride, President

Barbara Mullin, Vice President

Laurie Churchill, Secretary

Petria Falkenberg, Treasurer

Alaska Voters Organization, Inc.
www.akvoters.org

PO Box 2016

Kenai, Alaska; 99611-2016
907/776-8008

akvoters@gci.net
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Correcting (he record on HBEG
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Sukﬂ'ect: Correcting the record on HB55
ate: Sun, 23 Feb 2003 12:15:37 -0900 ,
_ From; Mike Hawker <R_ei)resentatlve_M|ke_Hawker@Legls.state.ak.us>

Organization: Alaska State Legislature

To the Senators and Representatives of the 23rd Alaska Legislature:

I prefer to communicate with legislators on a personal basis, but the
importance of clearing up mistakes in testimony that was presented last
week, and subsequently picked up by various media outlets throughout the
State, causes me to send this email note.

I have sponsored HB55 which authorizes the Department of Corrections to
contract with the City of W hittier for correctional facilities and

services under certain conditions. The Department of Corrections
Commissioner Designate, Mr. Marc Antrim, in testimony before the Senate
State A ffairs Committee on competing SB65, presented claims regarding
HB55 by direct reference to the B ill and without any prior notice to me.

Mr. Antrim <claimed that HB55 had a "real" cost of $127.25 per day to

provide 1,200 prison beds and that SB65 offered the same beds at $110.39

per day.

Quoting the Anchorage Daily News, this assertion regarding HB55 is
"Balderdash."

HB55 specifically provides legislative intent that the services be
provided at the rate of $91 to $94 per day. Further, if HB55 were
amended to allow the guard to prisoner ratio announced by Mr. Antirm for
the competing proposal, the actual cost could be further reduced to less

than $90 per day.

Mr. Antrim has never discussed the financial specifics of HB55 with its
sponsor. I am disappointed in the lack of protocol and disregard for
facts demonstrated at last week's Senate hearing.

Thank you for allowing me to clarify the costs contemplated in HBS55. |

am not asking for your immediate support for HB55, only that the two
prison proposals be evaluated fairly and accurately on their respective
merits. I am certain that reasonable people will ultimately reach a

reasonable conclusion on this issue.

Representative Mike Hawker

2/27/2003 1051 PM


mailto:Representative_Mike_Hawker@Legis.state.ak.us

03/11/2003 16:29 FAX 6152633050 @002/002

CORRECTIONS CORPCRATIONOFAVERICA

March 11,2003

The Honorable Bruce Weyhrauch
Chairman

House State Affairs Committee
Alaska State Legislature

State Capitol-Room 102

Juneau, Alaska 99801-1182

Dear Chairman Weyhrauch:

Corrections Corporation of America (CCA) appreciates the opportunity to present its views on
H.B. 55 to your Committee. As you know, CCA has housed Alaska inmates in its Florence,
Arizona facilities since 1995 and we highly value this long-standing relationship with the State of
Alaska and the Department of Corrections.

We understand that H.B. 55 raises major policy issues which the Committee is addressing. We

also understand that the issue of whether or not the State should al'ow construction of a private-
owned prison in Alaska is one which only Alaskans and their elected representatives can decide.
Therefore, we believe this is a matter best reserved for Alaskans to decide.

However, CCA wishes to clearly state that if the Legislature and Governor decide to authorize
construction of a private prison in Alaska, the following are two issues which we believe are
critically important and should be addressed in H.B. 55:

1 An open, competitive bid process conducted under the authority of the
State law and under a Request for Proposal compiled by the Commissioner of
Corrections’, must be written into H.B. 55 to ensure that the State and Department
obtain the most cost-effective winning bid; and

2. Any legislation passed by the House and Senate must not be encumbered by potential
legal and constructional problems, such whether or not H.B. 55-as currently written-
-violates Alaska’s constitution which prohibits local and special acts.

Finally, CCA wishes to stress that it v/ould intend to participate in any competitive Request for
Proposal (RFP) which would be issued under H.B. 55, provided that the RFP process is truly
open to public review and is fairly conducted under State competitive biding statutes.

State Customer Relations

10 Burton Hills Boulevard, Nashville, Tennessee 37215, Phone:615-263-3000, Fax:615-263-3140



Charles Campbell 3020 Douglas Highway Juneau, Alaska
(905) 586-5793 “cfc@gcl.net

April 9, 2003

Bruce Weyrauch, Representative
Alaska State Legislature

State Capital

Juneau, Alaska 99801

Dear Representative Weyrauch:

My understanding is that House Bill 55 is scheduled for a hearing before the House State
Affairs Committee tomorrow morning. | would very much like to t stify but | will not be
able to attend that session. And so | will outline some thoughts in this letter, and ask that
you have copies of the letter placed in the files of the other members.

As you may know | have had wide experience with prisons and prisoners over many years. |
was Director of Corrections in Alaska in the Hammond administration. | have had
assignments at seven different federal prisons. | served for time as Special Master to the
federal court for the northern district of Texas, and for two years served as Standing
Compliance Monitor for the Cleary ruling here in Alaska. | have taught and written
extensively in the corrections field. 1served as a consultant with four state correctional

systems before coming to Alaska in 1979

I make my appeal to you and to the committee as a private citizen and as an Alaskan for
twenty-four years. 1lhave no personal stake in this matter, but | am deeply concerned about
it. My beliefis that the consequences of the State’s becoming entangled with a for-profit
private prison firm would be deeply unfortunate. Thus, | am adamantly opposed to House

Bill 55.

The firm we arc dealing here, Cornell Companies, Inc. of Houston, Texas, has invested
heavily in trying to get established in Alaska. Their efforts, and the efforts of their sponsors
here in Alaska, have been largely responsible the long delay in the State’s moving ahead
toward resolving some fundamental problems with the State’s efforts with corrections..
Three years ago Cornell had a major role in the fiasco at Delta Junction. They tried again in
Kenai two years ago, and a year ago they brought forward the truly preposterous idea of a
large privately operated prison in Whittier. 1 can hardly imagine a less suitable site for a

correctional facility.

The Cornell people will undoubtedly come before you with an array of charts and graphs,
documents and reports, which purportedly illustrate the efficacy of prison privatization.
M aking these kinds of presentations is what private prison companies do best. When it
comes to running prisons they do not do well. The concept they rely on is fatally flawed.
Those who operate prisons for profit cannot overcome an inescapable conflict of interest.

Prison privatization has a dismal history, all the way back to the last three decades of the 19lh
century. Abuses and corruption became rampart then causing the practice to be abandoned
throughout the country. We are experiencing now a revival of the idea- with a great increase
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in sophistication and political acumen on the part of the operators. But the essential flaw in

the idea remains. The motivation is all wrong, and cannot be made right. We all honor the
profit motive, but when it comes to work with offenders, it simply will not work in a way that

serves the best interest of the community. It never has and it never will.

The goal of corrections (as the very term implies) is to work with offenders so that they are
less likely to re-offend. Indeed our state constitution requires that correctional
administration be based on “principles ofreformation...” They may offer lip service but, in
order to be profitable, the private prison companies simply cannot afford to be concerned
about any such ideas. And thus we have the record of their short cuts, their use of poorly

qualified, under-paid staff, inadequate staff training, abuses in inmate management and

generally poor performance. Last year’sreport in the Corrections Yearbook indicated that
the annual staff turnover rate in private prisons across the country was 53%. The last

reported turnover rate for publicly operated prisons was 16%.

Il won’t go further along this line, as | believe there will be testimony at the hearing that will
make the case against Cornell and against the concept ofimprisonment-for-profit pretty
well. My hope is that Senator Green’s bill, Senate Bill 65 or similar legislation will move

forward. The best interests of the public are not served by continuing to have so many
Alaskan prisoners confined out of state, thousands of miles from their home communities.

Please let me know if I can be of help to you or to any member of the Committee.

With my best regards always,

<0.

fa A



AGREEMENT TO PROVIDE CORRECTIONALFACILITY
PLANNING,PROMOTION,DESIGN,CONSTRUCTION,
AND OPERATION

(“Agreement”)

This Agreement is dated the day of 2002, between CORNELL
CORRECTIONS OF ALASKA, INC. whose address is 5202 A Street, Anchorage, Alaska 99518
(hereafter “Cornell’3 and the CITY OF WHITTIER, an Alaska municipal corporation, whose
address is PO Box 608, Whittier, Alaska 99693 (hereafter “City”).

Recitals

1. Confinement of Prlsoners thousands of miles from family and support systems is not a
Preferred correctional practice nor sound public policy. Confinement thousands of miles
rom villages, family and cultural support systems is of particular hardship to Native
Alaskan prisoners, 7% of the State general population are Native males; but 37% of the
State prison population are Native males, including over 300 Native prisoners currently
confined in Arizona.

2. The Department of Corrections Master Plan proposes that by 2003 an 800-bed facility
will be available in Alaska to allow the return of prisoners from Arizona. The Alaska
Leqlslature has expressed a clear preference for the timely construction of a private®
built and operated prison in Alaska.

3. Such aprison facility would enhance long-term employment for the citizens of the City,
and would promote”construction jobs during the constiuction of the facility.

4. The City wishes to facilitate the location of a privately operated prison in the City by
acting ‘as the direct provider of prison beds to the State of Alaska, Department of
Corréctions ? DOC") through an Inter Governmental A(t;reer_nent ?IGA ), but at the
same time, wishes to ensure that the risks of design, construction and operation of such
facility 1s ully borne by the private operator and not Itself,

5. Public ownership of the prison will enhance the cost-effective operation of the prison by
affording the use of tax exempt bonds to construct the prison, and operation of the prison
by a private operator will allow the more cost effective delivery of services.

i, Allocating the risk for_planning, promotion, _d,esnrm, construction and operation of a
minimum 800_bed medium security prison facility 10 a private developer imposes proper
market incentives upon the developer to make cast effective decisions re ardmg esign,
operatin exP,ense, staffing levels, long-term warranties from the contracfor, and the use
of cost erfective materials for the life Cycle of the facility. Such an arran?ement allows
the City the opportunity to transfer the financial risk of the PijeCt 0 the private
developer. Having that”same entity responsible for operation allocates to the private




Party the risk of operating the prison under the reimbursement budget created by the
nter-Governmental Agreement,

1. The City requires assistance in seeking legislative support for the State use of a private
prison located in Whittier to meet Department of Correction needs.

v, In recognition of these goals, the City of Whittier in Ordinance 433-01 authorized the
City Manager to_solicit competitive bids or_proposals for the planning, promotion,
design, construction and operation of a minimum 800 bed medium security prison
facility, effective upon reaching necessary agreements with the State of Alaska and

issuarice of the necessary bonds.

9. By a Request for Qualifications dated November 19, 2001, the City solicited the
Propo,sals authorized by Ordinance No. 433-01. After a competitive selection F,process,
he City Council deemed Cornell eligible for ne%otlatlon 8 its Highest Ranked Proposer
on December 21, 2001. Pursuant to WMC 3.32.190(F), the City entered into negotiations
with Cornell to contract with the City for the plannlng,_Promothn, design, construction
and operation of a minimum 800 bed correctional facility, subject to State of Alaska

approval and appropriate finding.

10. ~ The City considers it in the best interests of its citizens to enter into a comprehensive
agreement for the promotion of authorizing legislation and the design, construction and
operation of a prison to allow the City to entér into an Inter Governmental Agreement
with the State of Alaska for the provision of medium security prison beds.

Now for Mutual and Valuable Consideration, the Parties Agree asFollows:

L DEFINITIONS.

A, Definitions. As used in this Agreement, the following terms shall have the
following meanings:

L “Commencement of Operations Date" shall mean the commencementof
the Performance of the o?eratlng covenants set forth in section 7, which
shall be the earliest, date after which all of the following have occurred:

a  The State of Alaska ap_?ropr_iates funds sufficient for Cornell to
operate a medium security CPrls,on at the location agreed upon by
ornell and the City at a bed rate on a Take or Pay basis acceptable

to Cornell;

b.  The State of Alaska contracts with the City to provide a
correctional facility and services to the State (*IGA™);

WHITTIER CORRECTIONAL FACILITY AGREEMENT Page 2 0f24



¢.  Cornell, through a_qualified construction contractor, completes
construction of Facilities meeting the requirements of the IGA; and

d. The date of commencement of operations as required by the IGA.

*Improvements” or * Facmty(les%” shall mean the Prlson facilities to be
constructed by Cornell meeting the requirements of the IGA. The Facility
will be designed and conStructed to meet American Corrections
Association g CA”) standards and will meet all current applicable state
and federal law applicable to the Facility as of the Commencement of
Operations Date. The Facility will be designed to hold a minimum of 800
prisoners, depending on the terms of the IGA. The Facility will be built

on the Property.

3. "IGA" The Inter-Governmental Agreement (“IGA”) to be negotiated
between the State of Alaska Department of Corrections (* DOC”? and the
City for the purchase of a minimum of 800 medium security prison beds at
a daily rate ﬁer bed. The beds will be paid by the State on a Take or Pay
basis, and shall be paid in advance rather than in arrears, which terms in
the IGA are material conditions to this Agreement. Cornell shall have the
right to review the proposed final terms 0f the IGA, and if insufficient in
itS reasonable and good faith judgment to sugport the cost of construction
and operation, then Cornell may terminate this Agreement upon 10 days
advance written notice to the City.

4. “Lender” or “Mortgagee” or “Bond Trustee” shall be used mterchangeablr
as the Person flnanqm% the construction of the Facility who may hold
certain legal and equitable rights and liens in the FaC|||_t\( Or revenues from
the IGA, 0Or both. It is contemplated that the Project will be financed usmgg
tax exempt revenue honds secured b{ the Inter-Governmental Agreemen
to purchase prison beds, and will not be a general obligation bond of the

City.

5. “Operator” shall mean the part_Y selected by the City for the operation of
the Facility in accordance with the terms of the IGA. Cornell or its
successor shall be the Operator for the initial term of this Agreement,

i, “Project” shall mean the prison project, including its design and
construction, its operation, and related financing.

7. “Property” shall mean the real property, which will be identified as the
location 0f the Facility, which will be oiwned by the City or held subject to
a long term ground lease of sufficient security to allow financing of the
prison and security on bonded indehtedness.

(]
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v “Take or Pay" shall mean the State's obligation under the IGA to pay for
the number of beds under contract regardless of whether a prisonér has
been delivered to the Facility.

2. REPRESENTATIONS AND WARRANTIES.
A, Warranties of Cornell. Cornell warrants;
1 itisauthorized to do business in the State of Alaska; and
2. thatit is authorized to enter into this Agreement.
B.  Warranties of City: City warrants:
1 thatitis authorized to enter into this Agreement;

2. that the CIIY, in furtherance of its governmental functions and in the
exercise of its police powers, will, subject to the terms of this
Agreement and the execution and performance by orhers of the obligations
ofthe IGA, establish the Facility & an adult medium securltr correctional
facmt}/ to house inmates from the State of Alaska, the federal government,

and other governmental entities that may wish to house inmates at the

constructed Facility; and

3. Any a%reemen_t that requires the City's approval as a part¥_ shall be
promptly submitted to the City Council for consideration and action.

3. COVENANTS OF THE PARTIES.
A, Covenants of Cornell. Cornell will exercise due diligence to:

1 Coordinate the planning and promotion of authorizing legislation, the
negotiation of an IGA, the architectural design, planning, employment,
training, _securing the necessary Design Build" Contract, moriitoring
construction and other efforts necessary to construct the Improvements,
and act as Operator of the Facility, and in general bring the Project to a
timely and successful conclusion.

2. Negpotiate, consistent with the covenant of good faith and fair dealinq,
such other terms and agreements with the City as necessary to complete
the Project successfully.

3. Reciuit, and, during the construction and operation phases of the Project,
hire qualified local residents of the City.

WHITTIER CORRECTIONAL FACILITY AGREEMENT Page 4 of 24



4, CPoordirgate with bond underwriters and secure bond underwriting for the
roject.

5. Cooperate with the City to enter into such ag?reements with the Cit{ and
the Alaska Railroad to obtain the consent of the Alaska Railroad to this
Project under the Ground Lease,

B.  Covenants of City. City will exercise due diligence to:

1. Negotiate to achieve an IGA with the State of Alaska and act on such IGA
as expeditiously as reasonably possible.

Authorize Comell or its designee to coordinate and negotiate with the
State of Alaska to define the terms of the IGA.

3. Cooperate with Cornell and its bond underwriters in their efforts to
arrange and undertake the issuance of tax exemPt funding sufficient to
build"the Improvements and use reasonable efforts to provide that IGA
[evenues are applled by the Bond Trustee only to payment of bond debt,
and payment to the Operator, and the payment in lieu 0f taxes to the City.

4. Negotiate, consistent with the covenant of good faith and fair dealing,
such terms and agreements with Cornell as necessary to complete the
Project successfully. _

i Provide unrestricted access to the Property to Cornell for construction of
the Facilities, and use best efforts,to enter Into such security agreements as
are reasonably necessary for the financing of the tax exempt bonds.

1. Use its best efforts to secure the consent of the Alaska Railroad
Corporation for the Project under the terms of the Ground Lease and
Management Agreement dated November 13, 1998, between the Alaska
Railroad Corporation and the City of Whittier, (*Ground Lease”%_ as
necessary to remain in compliance” with the Ground Lease and to satisfy
the requirements of the Lender.

4. PLANNING AND PROMOTION OBLIGATIONS.

A.  Scope. Cornell agrees, at Cornell's sole expense, to assist the City in its plannln?
and Eromotlono the project with the Alaska State Ler?lslature_ and the ‘State o
Alaska Department of Corrections. The qbligations shall begin immediately upon
execution of the Agreement. These duties may include, but are not limited to:
lobbying, providing concept design drawings, construction cost estimates,
operating budgets to calculate per diem bed reimbursement rates, and such other
support as the City may require from time to time.

(]
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B.  IGA. Cornell, at its sole expense, shall provide the resources and take the lead in
negotiating. the IGA with the DOC. The City shall also attend such negotiating
sessions, With such personnel as it deems necessary in its sole |udﬁment. he City
and Cornell shall each bear the expense of their individual efforts, subject 0
reimbursement from the bond proceeds.

C.  No Direct Reimbursement. Cornell shall supP_ort the City with the IanninP and
promotion of an IGA and authorizing legislation with the State of Alaska for the
project. Cornell will bear its own expenses for the funding of this effort, subject
only tg the cooperation of the City to recoup such expenditures as part of the bond
financing of the Progect, to the extent allowable by law.  Except for the duty of
cooperaion, and to the extent allowed by the bond financing, the CI'[Y shall have
no obligation to reimburse Cornell for the costs incurfed in planning and
promoting the enabling legislation and the IGA.

D.  Reimbursement Through the Bonds. Cornell and the City will cogperate with
each other to seek reimbursement of their planning, and promotion. expense,
including, without limitation, their expenses in preparing and responding to the
Request Tor Qualifications and the negotla_tlon of this Agreement, at the time of
financing of the bonds issued for construction of the Project. The City shall pass
such resolutions as are necessary to authorize reimbursement of pre-hond issuance

EXPENSES.
5. DESIGN BUILD COVENANTS

A Scope. Upon execution of an IGA between the State and the City, Cornell shall
commence the desllg,n_ and construction of the Facility. Cornell shall have full and
exclusive resgonm llity to design and construct the Facility. However, such
Facility shall be constructed and operated within the hudget eStablished under the
IGA, meet the performance requirements or the IGA, and be built to American

Corrections Association (“ACA") standards.

B.  Design Build Contract. Cornell shall enter into  fixed price de3|8n build contract
"the "Design Build Contract”) with Neeser Construction, Inc., and VECO Alaska,

nc., as the contractor and with the design to be provided by, Livingston Slcne,
Inc. (collectively the “Cantractor”) for & tum-key design and construiction of the
FaC|I|tP{ in accordance with the requirements of the IGA for a fixed budget price.
Cornell_ may retain such other design firms and construction firms, as 1t deems
appropriate to discharge its obllgatlons under this Agreement. The Design Build
ontract shall comply with AS, 36.05.010 (“Little Davis-Bacon Act™). The
Design Build Contract shall require that the Improvements will be constructed in
a good and workmanlike manner, to specifications in conformance with ACA
standards, and State of Alaska Department of Corrections (*DOC”) standards
applicable under the IGA existing on or before the Commencement of Operations
Date. The Design Build Contract shall require the contractor to_ obtain payment
and performance bonds for 111 % of the guaranteed maximum price or lump sum
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rice and in a form approved bY the Lender and City, with the Lender and the

ity as co-obh?ee with Cornell, as their interests may appear. Cornell shall
require the Contractor and its subcontractors lo carry builder’s risk insurance and
general commercial liability coverage and its design subcontractors to carry
Pr_ofessmn_al liability coveragze in amounts_ reasonably aplgrQPrlate to projects of
his magnitude and Tisk and to name the City the Alaska Railroad and Cornell as
additional insureds under such policies. Cornell shall provide, or shall arrange for
its contractors and subcontractors to provide certificates of insurance to the City
consistent with these requirements,

C.  Financing. Cornell, at its sole expense, shall coordinate, with bond underwriters,
as well s the State Bond Committee to the extent required by the IGA, to secure
the revenue bonds to be. issued by the City and shall provide. the support and
information necessary to issue and secure the bond. The City will cooperate with
the issuance of the bond, and in the disbursement of funds necessary to pay for the

desqn and construction of the Project, including, to the extent allowed, Cornell's

and the City's start-up costs and promotional expense as more fully set forth in

Section 4(D). The City shall submit the PrppertY and Facility to a'deed of trust

and other security if necessary for the financing of the Project.

D.  Project Cost. The cost of the Project for purposes of this Section 5 shall include
the costs of design, financing expense, construction, J)romotlon and Iannln_ttq,
development, legal expense, Pre-openlng activation and startup_costs. The City
shall cooperate Dy adopting the necessary authorization resolutions to allow for
payment of the invoices submitted by Comell to the Bond Trustee for payments
due under the Design Build Contract. The budget established for bond financing
shall include the parties’ reasonably incurred promotional and other expenses
incurred during the procurement and negotiation of this Agreement, the planning
and promotion phase, the negotiation of the IGA, a reasonable developer's feg to
Comell, the lump sum due under the Design Build Contract, the expenses of the
bond underwriting and marketing and such other necessary expenditures required
to complete the Project. The bond principal shall be an amount, when reduced to
a debt service obligation under the bond, that Cornell will still be able to oBerate
the prison for the first five years of the Term, within the revenue stream set by the

IGA. The budget shall inlude an amount not to exceed $10,000 for the City's

out of gocket expenses, if any, incurred durlnP the performance of the Desqn

Build Contract, which to the fullest extent allowable, shall be a reimbursable

expense to Cornell to be recovered from the bond proceeds. The budget shall

include a reasonable contingency for risks of construction and site conditions.

E.  Disclaimer of Liability: Cornell’sDutIy of Indemnification. ~ The City shall have
the right, but not the Obligation or dufy to Cornell, the State, the Lenders,or any
other party, to oversee, monitor, perform, or review the progress of the design and
construction, or the disbursement of funds to or payment of any of Comell's
contractors, any subcontractors or any laborers employed by any of them or anK
material suppliers, or for any claims or liens that may be filed by any suc
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persons, all of which shall be the sole responsibility of Cornell. . Except in the
case of the sole negligence or willful misconduct by ‘the part_Y seeking indemnity ,
Cornell shall indemnify, defend, and hold harmless the City and/or the Alaska
Railroad . Corporation” and their officers, agents, and employees (the
Indemnitees”) from and against an?/ and a|f_|labl|l'[¥, claims, damages, losses,
ex?enses, actions, attorney's Tees, costs, and suits whatsoever caused by or arising
out of or in any way connected with the Design Build Contract, its performance,
acts, or omissions thereunder by Cornell™or_any of its officers, agents,
representatives, employees, or the Contractor or arising from or related to a failure
to'comply with any m_ummPal, state or federal statute, law, regulation, or rule by
Cornell or any of its officers, agents, representatives, employees, or the
Contractor. Cornell hereby agrees to require its Contractor and the subcontracts
issued by the Contractor t0 provide said promises of indemnification in favor of
the Indémnitees for claims arising out of the performance of any of its

subcontracts on the Project.

F. Bond Trustee. The CIIK shall appoint a suitable Bond Trustee, as proposed by and
in cooperation with the Lender, to administer the bond proceeds and disburse
funds tor the Project. The City shall have no du(tjy to investigate the qualifications
of the Bond Trustee nominated by the Lencer and shall have no liability
whatsoever to any person for the appointment of, or conduct, acts or omissions 0f
the Bond Trustee, arising from this Agreement. Cornell shall use its best efforts
to ensure such terms (but does not quarantee that these will be achieved) are set
forth in subsequent agreements in the IGA, with "he Lender, and in the _De3|Pn
Build Contract. Such™Lender and/or Bond Trustee shall be solely responsible for
the timely payment of construction invoices proRerl submitted ‘and documented
for payment, and the cost of such Bond Trustee shall e a cost subject to financing

under the hond.

G.  Site Selection. The City and Comell shall mutually agree upon a.ul identify a site
owned or leased by the City suitable for the construction and location” of the
Facility. Cornell shall be solel}/ responsible for undertaking all necessary site
investigations as is required for its Design Build Contract. The City shall Rrow_de
unrestricted access to the Property for the construction of the Facility. The City
shall grant exclusive control over the Property to Comell during the construction
of the Facility. Such access shall be provided at no or nominal cost. . The site
shall not include the land deemed rea_sonabl¥ necessary by the City for, a
municipal boat ramp and acequate parking, The location and size of'the site
shall reasonably meet the requirements needed for the development of a Facility
consistent with the requirements of the IGA.

H. Delivery,  Cornell shall deliver to the City a com(j)leted_ Facility, constructed
in accordance with the IGA and ACA standards, and applicable pennits, at the
conclusion of the Design Build Contract, free and clear ot claims or liens, Cornell
shall deliver clear and"'marketable title to any personal property provided with the
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Facility, Comnell shall cause the City to be named on any warranties provided in
connection with the Facility.

6.  OPERATIONAL PHASE COVENANTS

A, Term, Scope. The term of the operations phase of this Agreement shall begin on
the Commencement of Operations Date and end on the end of the fifth year
thereafter. The Operator will have full and exclusive authority, consistent with
the requirements of the IGA and applicable law, to manalge, maintain, and operate
the FaC|I|t¥, and shall have exclusive control over the Facility and access to it.
The Operator will be required to undertake the steps necessary to have the Facility
accredited by the ACA and to meet apﬁllcable minimum standards under state and

federal law applicable to Facilities ofthis type.

B.  Exclusive Responsibility and Indemnity. The City hereby dele?ates to Cornell
and its designee ora53|?nee the operation of the Facility for the first 5 years after
the Commencement of Operations Date for the opération of the Facility in
accordance with the terms of the IGA. The performances and obligations |mf)osed
gy this Agreement for gperating the Facility rest exclusively with Cornell, and

ornell shall be exclusively charﬂed with operating the Facility in accordance
with the IGA. In addition, Cornell shall bear full résponsibility to discharge the
obligations, ifany, ofthe City as the Owner of the Facllity under the IGA.

Without limiting the obligations, of Cornell in section 7 below, and except in, the
case of the sole negligence or willful misconduct by the party seeking indemnity ,
Cornell shall fully” indemnify, defend and hold the Indemnitees harmless from
claims of any kind whatsoever against the Indemnitees arising out of or in any
way connected with the operation of the Facility, including, specifically, but
without limitation, the obligations of Cornell, in subsections G and H of this
section, and any lawsuits, claims, or allegations of any kind whatsoever by
Facility inmates, visitors, or Facility employees.

The City shall have the right to renew the agreement to operate the Facility with
Cornell or its successor for successive five-year terms thereafter in ifS sole
discretion, lorow_ded the IGA terms are reasonably acceptable to Cornell durln%
the renewa Perlod. In the event Cornell is not the Operator, such subsequen
operator shall assume all such responsibilities under the IGA and further_a%[ee_ to
indemnify, defend and hold Cornell and the City harmless from all liabilities
incurred as a result of the subsequent operator's actions or omissions.

C.  Assignment of IGA Revenues. The City shall assign irrevocably all of the City's
right, title and interest in the proceeds of its Take-or-Pay guaranteed per bed fées
from the State of Alaska under the IGA to the Bond Trustee who will apply the
fees in the followin _prlorltK: [I) to pay the indebtedness for the bonds™ that
financed the construction of the Improvements; (||z)t0 pay the payment in lieu of
taxes set forth in section 6.1 and (lii) to pay the balance to the Operator of the
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Facility. To the extent start-up costs actually incurred by Cornell are not included
within"the amount financed bY the bonds as set forth in section 5.(C), the City
acknowledges that a portion of the per diem payment shall be used by Cornell to
recover its un-reimbursed start-up costs over the five year term,

D.  Compliance with Laws. Comell shall cor_anY with and cause the Property and
Improvements to be in compliance with (i) all laws, ordinances and regulations,
and other government_al rules, orders and determinations, whether or not presently
contemplated (collectively * Legal Requirements™) applicable to the Property and
Improvements or the useS conducted on the Property, (ii) the_Prowsmns of any
insurance policies required to be maintained by Cornell with respect to. the
Property, and (iii) the terms of any ground lease, easements, covenants, conditions
and restrictions affecting the PropertY. |f any additions, alterations, changes,
repairs or other work of any nature, structural or otherwise, shall e required or
ordered or become necessary at any time during the term of this Agreement
because of any of these requirements, the entire expense of the same, irrespective
of when the same shall be incurred or_become due, shall be the sole liability of
Comell. ~Any change in the law affecting the Improvements, or additional
requirements “under “the terms of the IGA after the completion of the
Improvements shall

however, not be the r_esponabilitg_of Cornell and Cornell
shall be entitled, along with the cooperation of th? ity, t0 seek a equitable

adjustment in the prison bed fee set in the IGA from ‘the State. It is the

expectation of the parties to this Agreement that the per diem fee under the IGA

will cover the duties set forth in this Agreement and as further stated in the IGA,

but shall not include or cover major medical services, the cost of and provision of

grescrlptlo_n medicine, or Prlsoner transportation, which shall be negotiated as a
tate provided item under the IGA.

E. Insurance. At all times following the Commencement of Operations Date,
Cornell shall carry insurance in amounts described below.

L Workers Compensation Insurance. Cornell shall provide and maintain in
force statutory workers' compensation insurance coverage for all
employees of Cornell enﬂaged in work under this Agreement.” Coverage
must extend to include all Oepartments in which emploKees are engaglng
in work and employer's liability protection not less than $500,000" per
person, $500,000 per occurrence. The Policy must be endorsed to waive
rights of subrogation against the City, and its respective employees,
shareholders, officers, directors, aPents and other re?resentatlves, and their
suceessors and assigns (collectively, the “ Additional Insureds”).

2. Comprehensive (Commercial) General Liability Insurance. Cornell will
P_rov_l_de and maintain_ in force comprehensive (commercial) general
jability insurance, with coverage limits not less than $5,000,000
combined smP|e limit per occuirence and annual aggregates where
generally applicable and shall include premise operations, Independent
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contractors, products, completed operations, broad form property damaﬂ%a,
contractual liability coverage Including, but not limited to, he
indemnification clauses in Sections 5.E., +~.B., and 7, and personal Injury
endorsements. _ It shall be subject to_a_ reasonable "deductible or
endorsements. The City and the Alaska Railroad shall be included as
additional insureds. This insurance shall be considered primary of any
other insurance earned by the City, the Alaska Railroad or Cornell, or
both, through self-insurance or otherwise.

3. Comprehensive Automobile Liability Insurance. Cornell shall provide
and maintain in force comprehensive automobile iability insurance
covering all owned, hired and non-owned. vehicles with coverage limits
not less than $: 00000 combined single limit per occurrence and annual
a?gregate. This insurance shall contain a *cross liability” or  Severability
of Interest” clause or_endorsement and the City shall e included as an
additional insured. This insurance shall be considered primary of an
other insurance carried by the City or Cornell, or both, throlgh self-
Insurance or otherwise. Any transportation contractor engaged by Comell
shall be subject to the same Insurance requirement.

4. Professional Liability Insurance. Cornell will provide and maintain in
force professional ‘liability insurance or a comparable policy form
providing jail keepers' légal liability insurance coverage for” errors,
omissions or wrongful acts 0f Cornell,"a subcontractor or anyone directly
or indirectly _emloloyed by them In the performance of services of this
Agreement with limits nof less than $5,000,000 combined single limit Ber
occurrence and annual a gre%ate limit. It shall be subject to a reasonable
deductible in an amount not to exceed $500,000. This insurance shall
contain a “cross liability” or “Severability of interest’ clause or
endorsement and the City shall be included as an additional insured.

5. Umbrella Liability Insurance. Cornell will provide and maintain in force
an umbrella or excess liability insurance coverage with limits not less than
$5,000,000 combined single” limit per occurrence and annual aggre(fate
limit, or shall otherwise carry 8enera| liability aggregate coverage totaling
not less than $10,000,000. © Umbrella insurancé shall contain a “cross
liability” or * ,Severabllltr of interest” clause or endorsement and the City
the Alaska Railroad shall be included as additional insureds.

. Additional Covera(t;e. Comell is responsible for obtaining any insurance
required by the State of Alaska to cover inmate work™ related injury,

disability, or death,

1. Claims Made Coverage. |fany of the reﬂuired insurance is arranged on a
“claims made” basis, tail" coverage shall be required at the expiration of
this Agreement for a duration of 24 months. Cornell will be responsible
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for furnishing certification of “tail" coverage as described or continuous
“claims made” liability coverage for 24 months following expiration of
this Agreement. Such Continuous “claims made” coveraPe In lieu of “tail’
coverage, must also be retroactive to the effective date of this Agreement.

¢, Additional Insured, The ||ab|||t% insurance coverage required for
Ber_formance of this Agreement shall include the City and the Alaska
ailroad as additional insureds but only with respect to Cornell's activities

to be performed under this Agreement.

9 Property Insurance. Cornell shall provide and maintain in force insurance
on the Facility (including, without limitation, all improvements made by
the Operator followm? completion of the Facility) and all fixtures,
egwpm_ent and personal Property at the Facility under a standard industry
“All" Risks of PhYsmal Loss” “policy (hereinafter referred to as *AH
Risks”) including tlood dama%e (when and to the extent obtainable from
the United States government or any agency thereof at_commercially
reasonable rates); and war risks if commercially available. Such insurance
will be written with full replacement coverage Ethe “Replacement
Value"), i.e., in an amount el(__lual, fo the greater of (1) 100%, of the full
costs of replacement of the Facility and such fixtures, equipment and
Bersonal Property (less the cost of excavations, foundations and footln_ct;s

elow the basement floor) or (2) an amount sufficient to prevent the City

from becoming a co-insurer of any loss under the applicable policy. The
insurance company's determination of the amount of coverage required in

clause (1) above shall be binding and conclusive on the _C|tY and Cornell

for purposes of the coverage required b% clause (1). A stipulated value or
agreed amount endorsement deleting the co-insurance provision of the
policy shall be provided with such insurance. |f not otherwise included
within the “All Risks" coverage s?ecmed above, Cornell shall carry or

cause to be carried, by endorsement to such “All Risks™ policy, coverage
aﬁamst damage due to water and sprinkler leakage, flood and collapse and

shall be written with limits of coverage reasonably required b¥ the City,
subject to the budget constraints of the IGA, and as required by the Lender

for the financing of the Facility, but shall not be required to carry
earthquake coveraﬁe. The CI'[Y shall be named as an insured party under
such coverage. The City shall assign the insurance proceeds to fund the
repairs required by the casualty or loss to Cornell, subject to the terms of
the financing, which may require any insurance proceeds to be hangled by
the Lender. Upon such assignment, Cornell' shall be responsible to
undertake the repair, unless inits good faith judgment the proceeds are
insufficient to complete the necessary repaifs, in which event it may
decline the asmﬂnment_ of the insurance proceeds and the City shall be

responsible for the repairs.
10.  Cancellation. There shall be no cancellation, material change, and
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coverage without thirty {30) days written notice from Cornell or its
insurers to the City. Any failure to comply with the reporting provision of
this insurance, except for the potential exhaustion of agﬁ;reﬁa e limits, shall
not affect the coverage provided to the City. Cornell shall prowde the
City with_certificates of insurance reflecting insurance consistent with

theSe provisions.

F. Agreement to COOEerate for Other Contracts. The Operator shall have the rlqht to
seek contracts to house prisoners or detainees in the facility held under Alaska
state, borou% , municipal, or federal jurisdiction. The City agrees to approve and
execute such contracts with sending jurisdictions for the housing and care of
Inmates as requested by Cornell, under the following conditions:

L Cornell, inits sole discretion, requests the contract in writing;

2. Cornell is not in material default of this Agreement and, if it is in default,
not using good faith efforts to cure such default;

3. Cornell certifies that the proposed contract satisfies in all material respects
the federal and state laws %,o licable to the operation of the Facility and is
consistent with the IGA and has the consent of the State of Alaska:

4. Comell certifies that the inmates sought to be transferred under the
proposed contract are eligible for housing at the Facility under Alaska
state law in effect at the proposed date of the transfer; and

5. Cornell certifies that aé)propriate and adequate Facility security, bed space,
Facility personnel and medical services are availablé to house the inmates

proposed to be housed at the Facility.

i, Such contracts do not impose monetary obligations on the City or
materially increase the City's risk of loss or liability to any person.

The City agrees not to unreasonabIY withhold, condition or delay approval of or
refuse t0 execute such proposed contracts or intergovernmental agreements.

G.  Inmate Incarceration Service. It shall be the sole and exclusive responsibility of
Cornell to confine and supervise all Inmates assigned to the FaC|||t¥ and to
provide safe and humane care and treatment, in accordance with ACA Standards,
Including the furnishing of subsistence, routine and emergency medical care,
tralnm_(% and treatment programs, compliance with sentences arid orders of the
commi tln(_1 Jurisdiction(s), access to legal process and compliance with all
applicable laws and agreements.

potential exhaustion of aigregate limits or intent to not renew Insurance
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1. Food Service. Food service operations may be delivered by Cornell
employees, contractor employees or a combipation of Cornel|"staff and
contractor employees, All staff, Inmates and contractor employees will
undergo medical testing prior to |n|t|allr reporting for food Service du
assignments and will be examined regularly to assure health of the staff.
Cyclical menus will be approved by a registered dietician and will provide
for a minimum of daily calories to meet or exceed ACA standards and the
IGA. All health re_ﬂulatlons of the State will be followed and the results of
all msloectlons will be available for review on demand by the City.
Special meals will be provided for Inmates when prescribed by medical or
religious staff. Food shall not be withheld nor the standard menu varied as

a disciplinary sanction.

2. Health Care. On-site infirmary and nursing care may be delivered bY
Cornell employees, contractor émployees or a combination of Cornell staif
and contractor employees. Major medical care will be provided directl
by the State of Alaska outside of the Facility. All medical, mental healt
and dental care persomiel providing services to Inmates will be
appropriately licensed and/or certified under the laws of Alaska and all
medical services will be delivered in accordance with ACA standards. Al
correctional officers will receive annual training in CPR.  Comell will
operate or contract with a pharmacy service under the supervision and
counsel ofa doctor or pharmacist who will provide Inmates with over-the-
counter medications and prescribed pharmaceuticals.  The scope of on-
site medical care will be further elaborated in the IGA.

3. Inmate Programs and Case Management. Cornell will develop and_deliver
Inmate programs as appropriate 0 the needs of the Inmate Populatl_on and
to the objectives of the IGA, which will include, but not be limited to
culturally” relevant services to Alaska native inmates. The educational
qualifications, training and verification of all program staff members will
satisfy the standards of the ACA and the IGA. Academic and vocational
nstructors may be either Cornell employees and/or contract employees.
All other program staff members” will be Cornell employees or
subcontractors of Cornell.

4. Inmate Work Program.  Cornell will develop and implement a
comprehensive work _Program for. Inmates within the Facility. The
?ro ram's objective will be to provide maximum opportunity for’ Inmates
0 De engaged in_constructive activities for as many hours each day as
possible, tansidering mandatory Facility schedules.

b, Reh%IOH. Cornell will employ the services of a chaplain to develop and
conduct a comprehensive rellgious pro1gram with representation from a
variety of denominations and faiths, The program will be open to all
Inmates who wish to participate and no preferénce will be given to the
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activity of any one denomination, sect or faith over another. Cornell will
seek participation of local churches and nonprofit organizations near the
Facility. These religious and rehabilitative programs will be instituted and
continuously encouraged by Comell to allow the local community to have
a sense of mission to meet the inmates religious needs. It is understood
and recognized that |mprovm(11 and changing lives is the focus of these
cooperative_programs. Cornell will be actively involved in the support
and' utilization 0f local applications and broader nationally recognized

programs of similar application.

i, Transportation. Cornell will cooperate with the State of Alaska for the
transportation of Inmates, which will be the responsibility of the State and
not Cornell. - Cornell shall be entitled to additional compensation, beyond
its per diem bed rate, for any security it provides for transportation_ of
prisoners for medical care outside of he Famhtx, or_other transportation
responsibilities or services requested under the IGA, however, such
responsibility to pay shall be conditioned upon approval of such

compensation in the IGA.

H.  Facility Administration. Cornell shall have authority to fully and completely
manage the operation of the Facility and to select, “hire, train, suloerwse and
discharge all of Comell's employees assigned to the Facility. Cornell shall enter
into all agreements and understandl_n%s that are normal, routine and reasonable for
the general operations of the Facility under its own corﬁ)orate identity, unless
otherwise specified within_this Agreément. Cornell shall prepare Policies and
Procedures Manuals coverlngi the o?eratlon of all elements of the Facility and
shall provide them to the State of Alaska for ap8roval_not later than ninety (90)
days prior to the expected Commencement of Qperations Date of the Facility.
These manuals will constitute a comprehensive reference for all actions associatéa
with the Facility and slr.ll incorporate, but shall not be limited to, the following

terms and conditions:

1. Personnel Hiring and Qualifications. Cornell will hire staff to American
Correctional Association standards, and will train to the State of Alaska
Department of Corrections standards, Cornell shall employ a fully trained
and uniformly dressed staff to Frowde_24-hour_per day, ‘seven days per
week correctional services for the Facility. Prior to their employment,
applicants will undergo bac_k?round Investigations to include educational,
criminal and employment history to help assure that their personal conduct
or history will "not heo ardize” security of operations or discredit the
Facility, Cornell, or the City. Cornell will obtain a criminal record check

and a drug test for all employees at the Facility.

2. Emergency Response Plan. Cornell will deliver to the State and the _CitY
an Emergency Response Plan for the marshallln% of resources to quickly

and appropriately respond to any crisis that might arise in the operation of
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the Facility. Procedures and plans will be develoPed in coordination with
local and area fire departments, law enforcement agencies and the State
Department of Corrections (‘DOC”), and will be provided to all parties in
written form to assure clear understandings. The plan will include
procedures to deal with fire, bomb threats, escape, hostage Situations,
riots, medical epidemics and natural disasters. It will also provide for the
notification and reporting of escapes to residents within the City, and to

the State,

3. Accreditation. ~ Cornell shall use its best efforts to maintain the
accreditation of the Facility by the ACA.

4. Record Ke_e_Plng._ Cornell will adapt its rePortm systems for basic
compatibility with systems used by the State of Alaska. Cornell shall
develop a_s%stem of financial accqunting and inmate tracking that shall
comply with the IGA and shall include, without limitation, files and
reports  documenting Imnates activities, adjustment, participation,
discipline, and any other relevant information, or significant events while

in custody at the Facility.

5. License and Permits. Cornell shall undertake all reasonable measures
necessary to keep in full force and effect all licenses and permits required
for the operation of the Facility, and the City shall cooperate with'such
efforts, the expense of which shall the responsibility of Comell

. Termination for Cause, The City may terminate the Operator for cause after
notice of default in ertlngrlf Operator Tails to cure such default within the time
allowed by Section ¢ A, "The DOC ma}/ terminate the Operator on the terms as
set forth in the IGA, provided, however, that the State shall be required in the IGA
to agree that, in the event its terminates the Operator, such termination shall not
result in a default by the City under the IGA, shall not interrupt the State's,
obligation to make payments under the Bond, and shall cooperate with the City in

Securing a substitute perator.

J Reﬁalrs and Maintenance. Cornell shall, at its own expense, promptly, as and

when necessary, keep and maintain the Facility in good condition and repair and
make all necessary repairs and replacements t the Facility, whether structural or
non-structural, including, but not Timited to, the pipes, water, Sewage and heatmg
system, plumbing system, window glass, fixtures, and all other appliances an
their appurtenances and al eqmpment used to make the Facility habitable so that
the Facility remains in at least the same condition and repair as when received by
Cornell, réasonable wear and tear excepted. All repairs and replacements shall be
in quality and class at least equal to the original work.

K. Payment in Lieu of Taxes. (*PILT") Comell shall pay to the City, from the IGA
apayment in lieu of taxes ("PILT") as follows:
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1, %er 800 to 1099 beds per diem-- $.50 ?er bed per dag, totaling5$146,000 t0
200,567.50 per year (.g., .50 times 1,000 times 365 = $182,500);

2. per 1100 to 1199 beds per diem-- $.55 per bed per day totaling $220,825
per year to $240,699.25 per year.

3. per 1200+ beds per diem —$.60 per bed per day totally $262,800 or more
Der year.

The number of beds will be equal to the number of Take or Pay beds paid for by
the State under the IGA.

This PILT payment shall be in lieu of proper_ty and sales taxes and shall be net of
any other taxes paid by Cornell to the City. imposed as,a result of the operations
phase of this Agreement, whether such tax is currently in existence or is imposed
In the_ future, and whether or not such tax is specific to the Facility and its
operation or of general application.

L. Priority of IGA.. In the event of a conflict between the obligations of the IGA and
this Agreement in Sections i (G) and (H) reﬂardlng the staridards of operation and
administration of the Facility, the terms of the IGA shall control.

/. INDEMNITY.

Except in the case of the sole negligence or willful misconduct by the City, Cornell shall
fully “indemnify, defend and hold harmless the City and its officers, agents, and
employees from and against any and all liability, claims, damages, losses, expenses,
actions, attorneys' fees, costs, and suits whatsoever caused by or arising out of or in any
way connected with this Agreement or its performance by Cornell or any of its officers
agents, representatives, employees, or contractors; or arising out of or in any way related
to a failure to comply with ‘any municipal, state, or federal statute, ordinance, law,
requlation, rule, or ACA standard by Cornell or by any of its officers, agents,
representatives, employees, or contractors.

The obligations of this Section 7 shall survive the termination of this Agreement.

y.  DEFAULTS; DISPUTES.

A, Default, Any party maintaining that the other is in default of this Agreement shall
give written notice to the other party specﬁyln% the default and the nature of the
acts required to cure the default. . The other party shall have thirty days (30) days
to cure' a monetary default or, if the default complained of is'not"a monetary
default and is of such a nature that it cannot reasonab|¥] he completelg cured or
remedied within a sixty (60) day period, the party shall have the right fo cure the
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default by beginning the cure within the sixty day cure period and diligently
prosecute such remedly or cure to completion.

B. Interest. All f_)ayments not paid when due shall bear interest at the legal rate of
Interest established by AS 45.45.010 (2001) until paid.

C.  Disputes. In the event ofany dispute arising between the City and the Comell
regarding any part of this Agreement or any stbsequent agreement contemplated
herein, or the Parties' obligations or performance thereunder, either Party may
institute the dispute resolution procedures set forth herein. No party may proceed
to court litigation until these procedures have been followed. The Parties shall
continue performance of their respective obligations hereunder notwithstanding

the existence of a dispute.

1 Meeting. Any party may from time to time call a special meeting for the
resolution of disputes that would have a material |m?act on the cost or
Wogre_ss of the Project. Such meeting shall be held at the City's offices in

hittier, Alaska within five (5) workln? days of written request therefor,
which request shall specify in reasonable_getail the nature of the dispute.
The meeting shall be attended by the City's authorized representative,
Cornell's authorized representative and anY other Person Who mag be
affected in any material respect by the resolution of such dispute. Each
authorized representative shall be a person with authority to settle the
dispute and shall attempt in good faith to resolve the dispute. In the case
of the City, all settlements” must be subject to finai ‘approval by the
Whittier City Council

2. Mediation. If the d_|sPute has not been resolved within five (5) working
days after the special meeting has been held, a mediator, mutually
acCeptable to the parties shall be appointed. |f the dispute relates to design
or construction of the Facility, the mediator shall be experienced in design
and construction matters. The parties shall share the cost of the mediator.
The mediator shall be given any written statements of the parties and may
review any documents submittéd by the parties. The mediator shall call a
meet_ln? 0f the parties within fen (i¢) working days after his/her
appoinfment, which meetln(t; shall be attended by the City's authorized
representative, Cornell's authorized  representative and an>{ other person

who may be affected in any material respect by the resolution of such

dispute. ~ Such authorized re,oresentatlves shall be a person with authority
to Settle the dispute and shall attempt in %ood faith to resolve the dispute.

During such ten (10) day period, the mediator may meet with the parties

separately.  No minutes shall be kept with respect to any mediation

proceedings, and the comments and/or findings of the mediator, together
with any Written statements prepared, shall be non-blndlngz, confidential
and without prejudice to the rights and remedies of any party. The entire
mediation process shall be completed within twenty (o ) working days of
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the date upon which the initial mediation meeting is held, unless the
parties agree otherwise in writing. 1f the dispute Is settled through the
mediation process, the decision will be implemented by written agreement
5|goned by the parties. In the case of the City, all settlements must be
subject to final approval by the Whittier City Council.

3. Litigation. Venue. Any disputes not resolved under the prior procedures
may be resolved bk/ filing an action in the court of competent jurisdiction

in Anchorage Alaska.

4. Incorporation Into Other Contracts. All contracts by City and Cornell with
third parties involved in the Project shall be required by each of the parties
to contract to adhere to these dispute resolution procedures, with the
exception of the State of Alaska.

D.  Force Maieure. A party's failure to perform any of the terms and conditions of
this A?reem_ent resulting from force majeure shall not be considered a breach or
default of this Agreement for so long as Such force majeure continues.

9. NOTICES.

A, Notice Procedure. Any notice required or permitted to be given to a party under
the provisions of this Agreement shall be in writing and shall be deemed given if
sent by nationally-recognized overnight air courier, or if mailed by certified or
registered United” States mail, postage prepaid, return receipt requested, addressed

as follows:
City: City of Whittier
y PJ Box 608
Whittier, Alaska 99693

Attention: ~ City Manager
Facsimile No. 907-472-2404

with copy to: Perkins Coie, LLP |
1029 W. 3rdAve, Suite 300
Anchorage, Alaska 99501

Attention: ~ Michael E. Kreger
Facsimile No. 276-3108

Cornell Cornell Corrections of Alaska, Inc.
5202 A Street
Anchorage, Alaska 99518
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Attention:  Marvin Wiebe
Facsimile No. (907) 274-3625

with copy to:  Ashbum and Mason, PC
1130 W. « hAve,
Anchorage, Alaska 99501

Attention: Donald W. McClintock
Facsimile No. (907) 277-8235

B.  Change of Address. Either partx may, from time to time, change its notice
address by written notice to the other party at its then-current mailing address, in
accordance with the provisions of this section.

10.  NO WAIVER.

No waiver of any condition or covenant of this Agreement shall be deemed to imply or
constitute a further waiver of the same or any other condition or covenant, and nothin

contained in this Agreement shall be construed to be a waiver on the part of any party o
any right or remedy in law or otherwise.

11 BINDING EFFECT.

This Agreement and the covenants and agreements of the parties shall be binding uPon
and inure to the penefit of Cornell and ifS successors and ‘assigns and to the benefit of
City and its permitted successors and assigns.

12 ASSIGNMENT,

This Agreement may be assigned_ by Cornell and its successions and assigns to another
entity (which shall include a Surviving entity or r_esultlnﬂ] entity in the case of merger or
consolidation) which satisfies, the following Criteria: (a) the entity adopts and assumes all
of the conditions and obllgatlons of Cornell as set forth in this Agreement; and Sb}] the
entity is acceptable to the State of Alaska under the terms of the IGA,  Cornell shall have
the H?ht to delegate portions of its obligations to subcontractors it may contract with
from fime to time without consent of the City, however, in no event shall such dele?atlon
or assignment release Cornell from its obligations under this Agreement. Cornell shall
have the right, without the consent of the City, to, ass!?n this Agreement to a wholly
owned or commonl¥ controlled affiliate and to assign ifs rights to revenues under this
Agreement as collateral security for its obligations including but not limited to any
financing undertaken in connection with the Facility.

13, LICENSES.
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Cornell shall do all reasonable things necessary to maintain in full force and effect for the
Facility all permits and licenses required for the construction occupancY and operation of
the Facility as a medium security prison and the City shall reasonably cooperate with
Comell in‘procuring and keeping Such licenses and permits in effect,

14 AGREEMENT TO COOPERATE.

The City hereby agrees to cooperate with Cornell in the perfoimance of Cornell's duties
and responsibilities under this Agreement and to do all reasonable things necessary to aid
and effect Cornell’'s performance as a private prison contractor under the terms of this
APreement. The City agrees to assist Cornell in obtaining the Stale of Alaska’s approval
of Cornell as the Operator under the IGA, and to cooperate in the securing of revenue
bonds for the construction of the Facility.  The Parties agree to execute such further
documents as may reasonably be required by each other or the Lender prowdmg
financing relating“to the Facility, including, "but not limited to, modifications an

amendments to this Agreement. and any other'documents executed in connection with the
transactions contemPlatedb this Agreement. At the recguestofCorneIl, the Cit a%rees

to_ use reasonable efforts to (i) ensure the continuation of the IGA and the availability of

prisoners to the Facility, (ii) o cooperate with Cornell to accommodate any other sources
of inmates which Cornell’may identify, which may allow for an additional expansion of
the Facility and (iii) to cooperate with Cornell in ne&otlatlng adjustments in the per diem
rates or other revenue to be paid by the State of Alaska under the terms of the IGA.
Upon such request(s), Cornell shall reimburse and pay for the City's reasonable expenses
incurred in response to Cornell's request. The City. makes no warranty to Gornell
re(T{ardl_ng the results, of its cooperation with others or” its best efforts in discharging its
obligations under this Agreement. The City shall not be liable for money damages to
Cornell as a result of a défault in the performance of its obligations under this Agreement
provided only that the City may be liable to Comell, stbject to all immuniities and
defenses, available to it, for Cornéll's foreseeable damages incurred in the event the City,
after notice and an opportunity to cure, willfully refuses to perform a duty of cooperation
under this Agreement, or will uIIX terminates this Agzreement, except for & termination for

cause, or asprovided in section 16 (Termination Without Fault") below.

15, NO WARRANTIES.

The City does not warrant, nor represent that this project is viable, feasible or profitable,
or that Cornell will recognlze any normal retum on its efforts, such risks being wholly
undertaken by Cornell. ITis the intent of the parties that the responsibility and control of
the obligations to Promot_e enabling legislation, negotiate the IGA, design, build and
operate the Project remain with Cornell, and except for the specific performances
imposed by this Agreement upon the City, including but not limited to the obligation to
cooperate and the covenants of good faith and fair dealings, the risk of loss attendant
upon such responsibility and control rests only with Cornell.

16.  TERMINATION WITHOUT FAULT.
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Either party may terminate this agreement, without fault, and without incurring liability
to the other, upan the occurrence 0t any of the following, with 60 days notice to the other

party:

A, The legislature adjourns for the 2002 session without enactin(]; legislation in a
form sufficient to undertake the Project in Cornell's reasonable judgment; and
either party thereafter elects to terminate.

B. The CI'[P{ and the State DOC fail to enter into an IGA with terms sufficient in
Comell's reasonable judgment to undertake the successful design, construction
and operation of the Fauhtl/,_allowmg a reasonable return to Cornell, and the
satisfaction of the terms of this Agreement; and either party thereafter elects to

ferminate.

C.  The parties are unable to identiy a site for the Facility, free of environmental
contamination or other site conditions, the presence of which makes the Project

UNeconomic to pursue.

D.  The City is unable, desRite its reasonable efforts, to secure the consent of the
Alaska Railroad under the Ground Lease for the Project.

E. Cornell is unable, despite its reasonable efforts, to negotiate a Design Build
Contract with the Contractor for a lump sum, which with applicable financing and
Interest rates as available at the time of financing, will allow the operation 0f the
Facility within the budget constraints of the IGA.

In the event a_notice of no fault termination is issued by one party, the responding party
may, by providing reasonable written assurances of further reasonable efforts by the
[espon mq party, request that the Aﬁreem_ent not be terminated. In such event, the
Agreement shall' remain in effect for the period of time set forth in the notice provided it
is reasonably necessary to undertake the reasonable efforts set forth in the notice. At the
end of such period, either party may again give notice of no fault termination. In the
event of a no fault termination, this” Agreement shall be of no further force and effect,

except only the provisions of section 7.

17, PARTIAL INVALIDITY.

In the event any clause, term or condition of this Agreement shall be determined to be
illegal or unenforceable under any applicable governmental laws, orclers, rules or
requlations, this Agreement shall rémain in full force and effect as to all other terms,
conditions and provisions. The enforceability of this Agreement is conditioned upon no
protest or complaint being filed by another bidder to" the Request for Qualifications
challer]gln(};] this Agreement within "10 days after Council passes an enabling action to
authorize the City 0 enter into this Agreement.

18.  COUNTERPARTS.
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19,

20.

21.

This Agreement may be executed by Comell and City in one or more counterparts.

GOVERNING LAW.

This Agreement shall be %overned, construed and enforced in accordance with the laws
of the State of Alaska, without regard to conflict of law principles.

HEADINGS, MEANING OF WORDS, ENTIRE AGREEMENT.

The headings used in this Agreement are inserted for convenience and are not to be
considered in the construction of the provisions of this Agreement. This _Agreement
constitutes the entire agreement of the parties and may be amended or modified only in
writing signed by both”parties, and all prior agreements or understandings between’the
parties, either oral or written, are superseded by this Agreement.

INTEGRATION.

This Agreement is fully integrated and contains all of the agreements of the parties; it
supercedes all prior writings and oral agreements exchanged Dby and between the parties.
|t may not be amended or modified except by a written agreenient signed by both parties
in accordance with applicable law.

SIGNED as of the day and year first written above.

CORNELL CORRECTIONS OF ALASKA, INC.

(Printed Name)

(Title)

CITY OF WHITTIER

(Printed Name)
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T
ORDINANCE 434-02

AN ORDINANCE OF THE CITY OF WHITTIER AUTHORIZING THE

EXECUTION OF AN AGREEMENT WITH CORNEL!, CORRECTIONS

OF ALSAKA, INC., TO PROVIDE CORRECTIONAL FACILITY

PLANNING, PROMQOTION, DESIGN, CONSTRUCTION AND

OPERATION OF A CORRECTIONAL FACILITY INTIE CITY

~ WHEREAS, the City of Whittier in Ordinance 433-01 authorized the
Qily Manager to solicit comP_etltlve bids or proposals for the planning,
promotion, design, construction and operation ofa minimum 800 be
medium security prison facility, effective upon reaching necessary
agreements with the State of Alaska and issuance of the necessary bonds,

anti

WHEREAS, by aRequest for Qualifications dated November 19,
2031, the City solicited the proposals authorized by Ordinance No. 433-01,
an

WHEREAS, after a comA)etltlve selection Process, the City Council
deemed Cornell Corrections of Alaska, Inc. eligible for negotiation as its
Highest Ranked Proposer on December 21, 2001 and pursuant to the
Request for Qualification and Whittier Municipal Code 3.32.190(F), the
City entered Into negotiations with Cornell to contract with the City for the
Blannlng, promotion, design, construction and operation of a minimum 800
ed correctional facility, subject to State of Alaska approval and appropriate

funding, and

~ WHEREAS, over eighty of the registered voters in the City have
Si n'?ld a pethtlon expressing support for the location ofa prison facility in
illicr: an

WHEREAS, the City has identified Lease Parcel 5 of those certain
lands under long term lease by the Alaska Railroad Corporation as sufficient
in acreage and location for the smn[q ofa prison facility, with sufficient
acreage remaining available for a planned City Boat Ramp, and

, WHEREAS, Cornell through its representative and the City, through
its representatives and attorneys have mutually drafted and negotiated a
proposed comprehensive agreement with Cornell which:
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éa),authorizes Cornell to pursue the required planning and promotion
ofthe Project to the legislature;

bg in the event of legislative approval, commits the City, along v/itli

Cornell, to enter into negotiations with the State Department of Correction
to achieve an Intergovernmental Agreement by which the State would,

Eur_chase orison facility services from the City, said services to be designed,
uilt and operated during the first five years by Cornell; and

?c) IS subject to the issuance by the City of debt obligations in the
form of revenue honds to pay for the design and construction o f the Facility,
which bonds are lo be re-paid by the Cléy out of tho fluids received from the
State for the operation of the facility and are not to be a general obligation
of the City; and

~ WHEREAS, during its drafting and negotiations, its has been the
aim of the City's ref)resentanves to Present aproposed agreement which
allocates to Cornell, the State and others the tinancial risks and performance
obligations inherent in the planning, financing, construction and operation,
to the fullest extent possible and consistent with the interests and reasonable

expectations of the State, Cornell and potential Lenders, and

WHEREAS, the City Council has reviewed the attached Agreement
To Provide Correctional Facility Planning, Promotion, Design,
Construction, Operation, and

. WHEREAS the Citkl Council has determined it is in the best
mterefsts ofthe City of Whittier to enter into said Agreement; now,
erefore,

THE WHITTIER CITY COUNCIL ORJDAINS:

~section 3. The City Manger is authorized to execute, on behalfofthe
City of Whittier, the attached Agreement To Provide Correctional Facility
Planning, Promotion, Design, Construction, Operation; and,

section 2, 1Ne City Manager is authorized to take further necessary
slops consistent with this Ordinance and Ordinance 433-01 for the planning
and promotion of a proposed prison facility.

~section 3. This ordinance shall not be included in the Code of
Ordinances.
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ENACTED BY THE CITY COUNCIL OF THE CITY OF
WHITTIER, ALASKA, this  day of , 2002,
ntroduced DY; Matt Rowle
Ilultre_((jiucti%nl}(ljate: 12FebruaryyZOOZ
Public Hearing date; 19 Februdry 2002

Ben Butler
Mayor

ATTEST:

Brenda Krol
City Clerk

Avyes:

Noes:
Abstain:



Whittier selects prison promoter

McKibben Jackinsky
Jrthe Journal
Web posted Monday, January 14, 2002

Thhe seeds of Alaska's first private prison may have found fertile soil in the economically barren city of
Whittier.

On Dec. 21, a 6-0 vote by Whittier's city council selected Cornell Cos., based in Houston to plan,
promote, demgn, construct and operate a minimum 800-bed medium security correctional facility. Not
selected was Corrections Corp. of America, which operates a facility in Florence, Ariz., where about
800 Alaska prisoners are incarcerated hecause of a shortage of bed space in Alaska prisons.

Whittier’s interest in a private prison came after 73 percent of Kenai Peninsula Borough voters gave
the Cornell-led project the cold shoulder Oct. 2.

"We thought that was about as strange as it could be," Whittier Mayor Ben Butler said. "So we
thought Whittier should give it a try, and we started the process."

He said Whittier views the prison as a way to save a "dying community."

"We are not trying to debate the philosophical reasons between a private- and a state-operated
prison,” Butler said. "What we're trying to do is get some economic development going in this town."

Ul Doucette. Cornell's public relations spokesperson in Houston, said Cornell stood ready to work
with Whittier. He described the project as a 1.200-bed medium security prison, larger than the 800-

bed facility approved hy the Whittier council,

Despite voting for the partnership with Cornell, Whittier city council member Arlen Arneson doesn't
support the project.

"The majority of (Whittier) people won't *fess up to it, but 60 to 70 percent of them are against the
prison, t00," he said. "The simple reason is that the ordinance was written to exclude a public vote....

There's no public vote. Not even an advisory vote."
Arneson also voiced concern over lack of a feasibility study.

However, Butler said, "We don't have any problems with thinking the prison isn't feasible. The
contractor will do a site evaluation and that will be a feasibility study."

In 1998, the Legislature authorized the creation of a private prison by the city of Delta Junction at
abandoned U.S. Army facilities at Fort Greely. Corrections Group North, formed by Cornell and
Weimar Investments, worked with Delta Junction on that project. Pete Hallgren, the executive director
of Delta Junction's department of economic development and the city administrator, said a $75,000
feasibility study "indicated that there wasn't anywhere near enough money appropriated under the
enabling legislation to make it financially feasible."

Constructing the private prison was not pursued, lawsuits were filed, and Hallgren said, "We came out
of the project defending against a lawsuit by the proposed prison operator. We ended up settling the

case for $1.1 million."



Delta Junction has paid $100,000. The remaining $1 million is due July 1,

"It's more money than we've got," Hallgren said.

Jeff Sinz, finance director of the Kenai Peninsula Borough, said the borough invested $75,000 in the
project that was ultimately rejected by voters.

Butler said Whittier had spent little on the proposed prison.
"And we have no intentions of really spending on this at all,” he said.

Nome, whose lobbyist, Joe Hayes, also lobbies for Cornell, recently gave brief consideration to
constructing and operating a private prison.

"It was one of 20 different items that were covered at a legislative priority meeting, but there wasn't an
interest in following up on it," said Marguerite Lariviere, assistant to the city manager.

Wrangell and the Ketchikan Gateway Borough are two other areas considering the project. Gary
Paxton, interim manager for the Ketchikan Gateway Borough, said the Alaska Department of
Corrections has been invited to meet with borough officials Jan. 21 to address the advantages and
disadvantages of a prison in Ketchikan, project costs and the need for legislative aoproval.

"There are enough serious questions that need to be asked of the department that our assembly
needs to have them come talk to us," Paxton said.

According to Corrections Commissioner Margaret Pugh, the department has received no such
contact from Whittier. Butler has, however, contacted people from Kenai "just to see how it went

before and to know what to expect.”
"There's no sense in reinventing the wheel," he said.

On Jan. 4, Sen. Lyda Green, R-Wasilla, pre-filed legislation to authorize the Corrections Department
to enter into agreements for new or expanded correctional facilities in the Fairbanks North Star
Borough, Matanuska-Susitna Borough, the city and borough of Juneau, Bethel, Ketchikan Gateway
Borough, Seward and the Kenai Peninsula Borough. The plan, according to Pugh, is similar to one

proposed by Gov. Tony Knowles several years ago.

Butler said the city is working with Anchorage legislators to prepare legislation needed to authorize
the Corrections Department to work with Whittier.

"All Whittier is trying to do is keep from dying," Butler said. "It would be nice if the city of Whittier could
direct its own future.”



Analysis of the City of Whittier/Cornell Private Prison Resolution and Agreement

W S2W2Q 'JAN 3 1 7003
There are afew concerns in Ordinance 434-02, which was adopted by a vote of 7- 0 on Tuesday,

February 19, 2002. This Ordinance enables the City of Whittier to sign an Agreement with Cornell
Corrections of Alaska, Inc. to plan, promote, design, construct and operate a minimum 800 bed

correctional facility.

Cornell and Corrections Corporation of America were the only two proposers. This method is the
same that was used in the Kenai prison - RFQ.

The fourth Whereas clause reads........

‘Whereas, over eighty of the registered voters in the City have signed a petition expressing support
for the location of a prison facility in Whittier”.

When | testified at the City Council meeting Feb. 19, 2002, |questioned whether this was an official
petition (that followed all of the requirements listed in AS 29.26.110). |asked if a registered voter
had brought it forward, did the Clerk certify it, were those signatures gathered and then were those
signatures verified by the City Clerk as being residents of Whittier? Mayor Butler looked a little
perplexed and never gave me an answer. | mentioned that if this was an unofficial petition, then |

didn’t think it wise to have it listed in an official document.
50me residents did state whether they signed or did not sign the petition, when they testified.

At the time of the 2000 General Election there were 119 people votingin Whittier. The number of
registered voters was 414. The 2000 Census found 192 residents.

In the sixth Whereas clause it says........

Whereas, Cornell through its representative and the City, through its representatives and attorneys
have mutually drafted and negotiated a proposed comprehensive agreement with Cornell which:

1. authorizes Cornell to pursue the required planning and promotion of the Project to the legislature;

2. in the event of legislative approval, commits the City, along with Cornell, to enter into negotiations
with the State Department of Corrections to achieve an Intergovernmental Agreement by which
the State would purchase prison facility services from the City, said services to be designed, built

and operated during the first five years by Cornell; and

3. is subject to the issuance by the City of debt obligations in the form of revenue bonds to pay for
the design and construction of the Facility, which bonds are to be re-paid by the City out of the
funds received from the State for the operation of the facility and are not to be a general obligation

of the City". (My emphasis)

In subsection (b) the new lingo is “purchase prison facility services", as opposed to the language in
the Kenai ordinance of "leasing” bed space. |do not know the significance of "purchasing services”
versus “leasing” beds. So far there has never been an answer to this question.



In subsection ( c¢) it talks only about payment for design and construction. The Agreement itemizes
further costs that the payment will cover.

Agreement

Throughout the Agreement there are several common threads.

1

2.

A minimum of 800 beds would be provided.

All of the risks of design, construction and operation of a private prison would be on Cornell. The
City is trying to stay more than an arm’s length from those risks.

The City will be responsible for almost no payments toward any part of the prison project. As an
example, Cornell will be paying for almost all, if not all, the lobbying expenses.

The State will be paying for all of the beds, irrespective of having a warm body in them. This is
called the “Take or Pay” basis. Itis defined in the Agreement as “Take or Pay shall mean the
State’s obligation under the IGA (Intergovernmental Agreement) to pay for the number of beds
under contract regardless of whether a prisoner has been delivered to the Facility.” (Page 4 of the

Agreement)

Further, the Take or Pay rate appropriated by the State must be acceptable to Cornell. Advance
payment is required.

A Bond Trustee will be designated to administer Bond proceeds and disburse funds for the
project. The City of Whittier will have no responsibility for the bonds, except to cooperate with the
issuance of the Bond and submit the Property and Facility to a deed of trust. It will be up to
Cornell to coordinate with bond underwriters and the State Bond Committee to obtain all
necessary papers and information to issue the Bond. All costs for this person will come out of the

Bond.

| do not know if this is a standard practice to employ a Bond Trustee. Nor do | know how much
this would cost. The questions were asked, but | have no answers yet.

Under Warranties of the City (Page 4 of the Agreement) the City warrantees "that the City,...,
establish the Facility as an adult medium security correctional facility to house inmates from the
State of Alaska, the federal government, and other governmental entities that may wish to house

inmates at the constructed Facility".

This means that Cornell can go shopping for inmates, wherever it can find them. The State
statutes contain no prohibition against housing out-of-stale inmates.

The City of Whittier will “cooperate with Cornell to accommodate any other sources of inmates
which Cornell may identify, which may allow for an additional expansion of the Facility”. (Page 21
of the Agreement) If Cornell requests the City to help in this area, Cornell "shall reimburse and
pay for the City’s reasonable expenses incurred in response to Cornell’s request.” (Same Page)

| certainly didn’t realize that not only was the State required to fill a 1200 bed facility, but it is also
responsible for any expansion of the facility that Cornell identifies.



7. While the City will negotiate to achieve an IGA with the State, the City authorizes Cornell to
coordinate and negotiate with the State to define the terms of the IGA.

“Cornell will bear its own expenses for the funding of this effort... ." "...the City shall have no
obligation to reimburse Cornell for the costs incurred in planning and promoting the enabling
legislation and the IGA" (Page 6 of the Agreement)

9. “Reimbursement Through the Bonds. Cornell and the City will cooperate with each other to seek
reimbursement of their planning and promoting expense, including, without limitation, their
expenses in preparing and responding to the Request for Qualifications and the negotiation of this
Agreement, at the time of financing of the bonds issues for construction of the Project. The City
shali pass such resolutions as are necessary to authorize reimbursement of pre-bond issuance

expenses.” (Page 6 of the Agreement)

This means that the Bond proceeds will pay Cornell and the City for every expense they have
incurred from the very beginning of this project. How many thousands of dollars will that be? |
have asked if this is a normal co > built into the Bond, but | have not yet received an answer. |find
this incredibly greedy. The Agreement is riddled with snippets of language regarding payments of

certain things to come out of the Bond.

10. The Project Costs “shall include the costs of design, financing expense, construction, promotion
and planning development, legal expense, pre-opening activation and startup costs." (Page 7 of

the Agreement)

A.The Design Build Contract players are Cornell, VECO Alaska, Neeser Construction, Inc. and
Livingston Slone, Inc. Same group - different City.

12. Under the Assignment of IGA Revenues section "... the Bond Trustee who will apply the fees in
the following priority: (I) to pay the indebtedness for the bonds that financed the construction of the
Improvements; (ii) to pay the payment in lieu of taxes set forth in section 6.1, and (iii) to pay the
balance to the Operator of the Facility. To the extent start-up costs actually incurred by Cornell
are not included within the amount financed by the bonds as set forth in section 5(C), the City
acknowledges that a portion of the per diem payment shall be used by Cornell to recover its
unreimbursed start-up costs over the five year term." (Page 10 of the Agreement)

This is another blatant example of greed. Let me show you a small section of Cornell's 10-Q SEC
report on October 30, 2001, which discusses start-up costs.

“Following a Agreement award, the Company incurs pre-opening and start-up expenses including
payroll, benefits, training and other operating costs prior to opening a new or expanded facility and
during the period of operation while occupancy is ramping up. These costs vary by Agreement.
Since pre-opening and start-up costs are factored into the revenue per diem rate that is charged
to the contr&xJng agency, the Company typically expects to recover these upfront costs over the
life of the Agreement. Because occupancy rates during a facility's start-up phase typically result in
capacity under-utilization for at least 90 to 180 days, the Company may incur additional post-
opening start-up costs. The Company does not anticipate post-opening start-up costs at facilities
operating under any future Agreements with the FBOP, because these Agreements are currently
take-or-pay, meaning that the FBOP will pay the Company for at least 95% of the contractual
monthly revenue regardless of actual occupancy.



Newly opened facilities are staffed according to Agreement requirements when the Company
begins receiving offenders or clients. Offenders or clients are typically assigned to a newly opened
facility on a phased-in basis over a one- to three-month period, although certain programs require
a longer time period to reach break-even occupancy levels. The Company incurs start-up
operating losses at new facilities until break-even occupancy levels are reached. Although the
Company typically recovers these upfront costs over the life of the Agreement, quarterly results
can be substantially affected by the timing of the commencement of operations as well as

development and construction of new facilities.”

What we have here is the Bond paying for pre-start-up costs, prior to the signing of the Agreement,
and the Bond paying for the start-up costs, after the Agreement is signed, up to the time the prison

iS up and running.

13.The State shall be responsible for payment of “major medical services, the cost of and provision of
prescription medicine, or prisoner transportation, which shall be negotiated as a State provided

item under the IGA." (Page 10 of the Agreement)
14. The City is included on every possible insurance policy that Cornell is required to carry.

15. Cornell requires that “any transportation contractor engaged by Cornell shall be subject to the”
$1,000,000 combined single limit per occurrence and annual aggregate comprehensive
Automobile Liability Insurance. (Page 10 of the Agreement)

Last year | asked someone at DOC about this requirement. The State self-insures. If the State
could not meet this $1 M requirement, would the Agreement between Whittier and Cornell then
dictate to the State the coverage it has to have? | have never received an answer yet.

16. Cornell is not required to carry earthquake insurance. (Page 10 of the Agreement)

17. There is a whole subsection regarding Inmate Incarceration Service. (Pages 13 through 15 ofthe
Agreement) This includes food service, health care, inmate programs, inmate work program,

religion and transportation.

Some of the notable ideas put forth are an on-site infirmary, inmate programs “which will include,
but not be limited to culturally relevant services to Alaskan native inmates”, one chaplain and

payment to Cornell for transportation of inmates.

It was nice to see that "culturally relevant services” made it into the Agreement, as those services
are briefly mentioned in the legislation. Cornell previously said that the Kenai Native Association
would be providing some these services. However, the Kenai Native Association has been
experiencing monetary problems and probably wouldn't be interested in this project. Testimony
was presented that Alaska Native Brotherhood Camp 2 would be interested in providing these
services. An effort was made last year to have the Tlingit & Haida Central Council involved. |
believe that either a resolution in support of Cornell was defeated, or it was never brought forward.

18. Under the subsection Facility Administration, Cornell will train staff to the State’s standards. Staff
will undergo background investigations to include educational, criminal and employment history.

A criminal record check and drug test will be done on all employees.

This requirement carries a higher cost than training to the much lower standards of the American

Correction Association. |do not have cost figures yet.
4



An Emergency Response Plan will be delivered to the State and Whittier. The procedures will
deal with fire, bomb threats, escape, hostage situations, riots, medical epidemics and natural
disasters. The State and City will be notified whenever anyone escapes.

Cornell is responsible for all repairs and maintenance.

If the Cornell Agreement is terminated for cause, the State still has to make payments and work
with the City to find another operator. If this happens, would another bond have to be sold to pay

the start-up costs of the new operator?

The Payment in Lieu of Taxes are really quite cheap. Cornell must pay Whittier $.50/bed/day, if
there are 800- 1099 beds ($146,000 to $200,567/yr.); $.55/bed/day, if there are 1100 - 1199
beds ($220,825 to $240,699/yr) and $.60/bed/day, if there are 1200+ beds ($262,800 +/yr)

Kenai at least asked for $1.00/bed/day for an 800-bed prison and $1.50/day for a 1,000-bed
prison.

19.There is a whole section on Disputes, which require 60-day cure periods, meetings, mediation and

litigation. (Pages 17 - 19 of the Agreement)

20. Under Assignment "Cornell shall have the right, without the consent of the City, to assign the

21.

22.

23.

Agreement to a wholly owned or commonly controlled affiliate and to assign its rights to revenues
under this Agreement as collateral security for its obligations including but not limited to any
financing undertaken in connection with the Facility.” (Page 20 of the Agreement)

When Allvest was purchased, there was a 10 year Covenant Not To Compete in Alaska. That
ends in June 20, 2008. Ifthe prison is completed in 2006 and given the 5-year IGA, would the
above Assignment clause mean that Allvest could be back in Alaska again?

The reasons given for termination of the Agreement without fault are the Legislature fails to pass
enabling legislation in 2002 that in Cornell’s judgment doesn'tjustify the project, the City and State
fails to enter into an IGA “with terms sufficient in Cornell's reasonable judgment to undertake the
successful design, construction and operation of the Facility, allowing a reasonable return to
Cornell,... a site can't be identified, the City can’t secure the consent of the Alaska Railroad
under the Ground Lease (of Lease Parcel 5) or Cornell can’t negotiate a Design Build Contract.

(Page 22 of the Agreement)

The enforceability of the Agreement is conditioned on no protest or complaint being filed by
another bidder (CCA) that challenges the Agreement within 10 days after the City Council has
adopted Ordinance 434-02, the enabling ordinance. This would be March 1, 2002.

Although the Agreement says “This Agreement shall be governed, construed and enforced in
accordance with the laws of the State of Alaska, without regard to conflict of law principles” (Page
23 of the Agreement), haven't Cornell and the City in effect written a great deal of the IGA with this

Agreement?

24.There are only two subsections that deal with Inmate Incarceration Service and Facility

Administration where the Agreement says that if there is a conflict between the Agreement and
the IGA, "the terms of the IGA shall control." (Page 17 of the Agreement)



Does this mean that the Agreement takes precedence over the IGA, and presumably the State, in
all other sections?

| am sure that there are other areas of this Agreement that might be questionable to other people.
These specific issues were brought forward to you, because |felt they needed to be highlighted.

Lest we all forget where the 1200 bed prison idea came from, | have attached the Alaska Journal
of Commerce article written by McKibben Jackinsky. In reading it, you should notice that Paul

Doucette, a Cornell spokesman, first brought it up.

Dee Hubbard
907-252-3155

January 28, 2003



[Fwd: HB 55 & SB 99 - Harvard Law Review Artielc and Rebuttald

ion

Subject: [Fwd: HB 55 & SB 99 - Harvard Law Review Article and Rebuttal]

pate: [Ue, 08 Apr 2003 14:20:46 -0800 _
From: Bruce Weyhrauch <Represenlative Bruce Weyhrauch@Legis.state.ak.us>

Organization: Alaska State Legislatyre ,
To: GInny Austerman <Ginny_Austerman@legis.state.ak.us>

bill file

Subject: HB 55 & SB 99 - Harvard Law Review Article and Rebuttal
Date: TUE, 3 ABr 2003 13:29:48 -0800
From: Dee Hubbard <chubbard@alaska.net>
To: Undisclosed-vecipients:;

Al hearings hefore both the House and Senate State Affairs Committees Cornell handed out a packet of
materials designed as selll,n% points for HB 55 and SB 99. One of the included articles was A Tale of Two
Systems and was printed in'the Harvard Law Review. You can find this article at

http://kuznets.fas.harvard.edu/~volokh/hookproofs.nim)

In my opinion this was a \_/erg biased paper written to su%port the private prison industry. The ties to the
Reason, Public Policy Institute and the disgraced former Professor Charles Thomas from Florida were
Intertwined throughout the article's discusSion. Because it was published in the Harvard Law Review,
private prison companies have used it throughout the US as further documentation of the arguments to

privatize prisons.
Included below is arebuttal to that article, written by a virtual friend of mine from Texas  d

Correctional Law Reporter
(August/September 2002 Issue)

From the Literature...
By Michele Y. Deitch*

Developments in Prison Law

Developments in the Law— The Law of Prisons
115(7) Harvard Law Review (May 2002), p. 1838

The Harvard Law Review dedicates one issue each year to an in-depth
exploration of a single topic, and assigns a handful of stugent authors and
editors to tackle various aspects of tht subject. This year's topic was
Prls_on law, and the editors should be congratulated for addressing this
opic when it gets such scant coverage elsewhere. Thejournal's visibility
means that prison law mlﬁht appear on the radar screen of many lawyers,
J’udges and academics who previously had little or no knowledge about the
fleld. That's the good news; the bad riews is that they are relying on
Inexperienced stuidents to educate them about these issues.

The piece is divided into six parts and covers five substantive areas. the
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PLRA and the Antiterrorism and Effective Death Penalty Act; private prisons;
religious practice in prison; detention of dePottable_allens; and felon
disénfranchisement. While the developments issue in no way.claims to be
comprehensive, the choice of these sub-topics is a little surprising. Where

Is the coverage of super-max facilities, of correctional health caré, of use

of force, of access to courts rights? Where does the piece discuss the
extraordlnarY growth in the prison poPuIatlon the developmentof
alternatives to prison, and the laws affecting the ?Iacem_entof uveniles in
adult Prlsons? he parts feel disjointed, and no attempt is made to lie

them together or show how they relate to each other in the larger scheme.

The developments issue provides ageneral_ly helpful summary of the law in
these limited areas, if at times the information is a bit theoretical and
Iackln%_ in practical application. For example, there is a useful

legislative history of the PLRA, hut discussion of the statute focuses
mainly on its impact on the g_udlmary rather than on prison officials, let
alone on prisoners. The section on rellq_lo_us practice, however, provides
practical information about specific policies in a number of states, and the
discussion of felon disenfranchisement is thoughtful, practical, and timely,
If a bit tangential to the subject of “ prison law.

My strongest reservations concern the private prisons section, which reads
like a lobbying piece for the private prison industry and which was
explicitly influenced by the Reason Foundation, a free-market think tank
that advocates privatization in this area. Little law is actually covered

in the discussion (the Richardson and Malesko ,SuPreme Court cases are
mentioned only in pass_ln%), which cites extensively from industry-supported
studies to argzue that private prisons arc in fact more cost-effective and
accountable than puulic institutions. There is no evidence that the author
apProached corrections officials for their points of view, nor did the

author discuss issues such as the frequent practice of reducm(t; costs by
deliberately understaffing private facilities. Moreover, the author of this
part misses a key policy Eomt when reviewing the cited studies: because
private operators can pick and choose the “creéam of the crop” inmates, who
are necessarily less expensive to house, they effectively drive up the
PHCGS of the Comparison group of public institutions, which are left with

he higher-security and more medically-needy inmate poloulatlon. Thus, many
of theSe studies are comparing apples and oranges. Final 5{ In arguing that
the markcl will keep, private institutions accountable by allowing
governments to rescind contracts as necessary, the author ignores the
reality of the crises that t _plca||¥ lead lo contracts with private

providers, leaving corrections grficials with little Ievera?e in contract
negotiations. Oné wishes that this part of the article could have been as
objective as the other sections.

Certainly, this is a piece worth reading, especially if you.are seeking
specific information about one of these topics. Bt réad it critically, and
remember that it lacks a practitioner's touch.

Copies: Harvard Law Review, Gannett House, 1511 Massachusetts Avenue,
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Cambridge, Massachusetts, 02138, (617) 495-7889,
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THE LEGAL AND POLITICAL
DIMENSIONS OF PRIVATE PRISON

By
David Schultz

INTRODUCTION

The state of Minnesota's choice to make prison privatization a PQ“CY option and a
way to deliver corrections services brings with it a host oflegal and political issues that are
unicue, from, those faced when the state or government controls and nans the prisons, These
ISsues include questions regarding whether tne state can delegate its corrections authority to
grlvate arties and how to Solicit, contract with, and monitor ervate ngSOH vendors. In”
dditior! there are legal questions surrounding the control of the personnel of private facilities

and the ability of these employees lo join unions and strike.

.~ Furthermore, in considering privatization as an option, the State must weigh the
relative merits of transferring the operations of its corrections facilities to an outside party,
As only one of three states never to have its prisons sub&ect to control by federal court during
the hel?ht of the prison reform movement from the 1960s through the 1990s (Feeley & Rubin
1998: 13), Minnesota has,a reputation as one of the best state correctjons systems in the
nation. Hence, any decision to privatize must considler the tradeoffs in public versus private

control and operation.

o Flnall%, If the State were to privatize, Jt must als? consicler the scope of its It?ﬂal
lighility angl the private prison opeyator [n suits arlsmg rom prisoners and other partjes who
might Sue the facility. Encompassing all of these legal questions arc numerous political
|}s]sues ahout privatiZation that include the real ability of the state to monitor a facility without
the monitor becoming “ captured” by the vendor and how to ensure that ﬁrlvate Prlsons
remain Publlcly accountable. F_ortunatele(], the state of Minnesota is neither the first nor the
?nllél state to consider privatization, and the state itself already has some experience in this
leld

_As of December 31, 1997, 31 states and the District of Columbia had privatized some

of their corrections facilities, with the total oP]ulanon In private prisons exceeding 106,000
Inmates. States such as Texas and Tennessee have used private prisons that date back over
10years, and stales such as Texas, Florida, and Oklahoma, with'41, 10, and s Brlvate prisons
rescPectlv,ely, have extensive histories in develo mF requests for proposals (RFPs), contracts,
an monltorlnﬁ policies of private corrections facifities. I addition'to these stale
experiences, there haye been numerous sch?larly and third ?,arty evaluations of private
R/rl_sons, roducing solid analysis of the legal Issues confronting prison privatization, Finally,

Innesota itself fias employed privatization for over 20 years in the delivery of health carc
and food_ seyvice in its prisons, and in the last few years the state has housed some of it
Inmates in the privately owned and operated Prairie Correctional Facility (PCF) in Appleton,
Minnesota. An deC|ﬂ?n bgtje,state to copsid rfurfher riyatization 0T Its prison facilities
can rest upon trie wealth ot experiences and studlies already done on this topic.
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This chapter will provide an gyerview of some of the ma{_or_ legal and political issues
the state of Minnesota needs to consjaer as it contemplates privatizingany of its correctional
Institutions or services. The discussion here will ngt provide an exnalstive study of all of the
Iegal iSsUes. Robhins 51987 and Gold (1996) provide far more dletail on these riatters,
InStead, this chapter will review many of the legal and political issues, highlighting those that
are of particular or special concern to Minnesota.

. The conclusions of this chapter are neither meant to endorse nor oppose {,)rlvatlzatlon,
but instead to alert the state to the tyﬁes 0f Issues jt will have to adgiress as privatizagion is
considered. The recommendations that will be offered arc sugge_stlons on the specific
courses of actjon the state should consider. These recommendations are based Upon the
exP]erlences of other states, a review of the current applicable state and federal laws, and
general conclusions drawn from the political experiences of similar Issues by governments to

monitor and requlate private entif<s.

Qverall, the conclusion of this chapter is that the legal and political issues
surroundm%;_ grlvatlzatlon do not make ?hIS_ course of action jm 0SFI,b|e,, Ut that there are
some specific problems that the state ot Minnesota must adaress If it wishes to pursue this
Boll,cy %Jtlon. These prohlems relate both to the current contract to house inmates at the

rairie Correctional Fagility (P,CFz, and to any future decisions to privatize. The way lo
address these problems is in privatization enabling legislation or its contracts with private,
corrections vendors. Issues that need to be addressed"include the right to strike, state liabill
for suits against the private prison operator, and the monitoring andenforcement of contract

that deserve special attention and concern.

WHAT IS PRIVATIZATION?

Privatization refers to a policy option in which a governmental agency lets the private
sector su&ﬂg 0oods or services rewousley suEErI]led b% the public sectoriSaavas 1987
Schuitz 1998).” In privatizing, the arqument is macle that private Sector vendors can provide
the goods or Services more efficiently, with greater flexibility, and ollen times with the same
If not greater quality than the public Sector.

Often, the misconception is that privatization means tuming over the entire delivery
of goods and services of some specific type to the private sector, 18aving the government
with no control over their delivery, This Is incorrect. In the context of grlsons no state has
completel grlvatlzed all of its facilities. Even Texas, Wh_T,re privatization has been
Implemented more than any other state, only 41 of 1t facilities have been privatized. In
addlition, states like Minnesota haye several priv tIZ&tIOﬂ_OR’[IQﬂS bg ondl turning an entire
facility over to the private sector (DO.I 1998). These options Include privatizing only some
Se[vices within a prison or the entire corrections system, such us fod, health care délivery, or
Prlso_n Ingustry programs. In addition, even 1f a state were to consicler privatizing an entire
acility, there are séveral options, including: the state owns the facility and rents It out to a
private vendor; the slate sells an existing facility to a private vendor and the latter runs it
according to a contract; the state funds and builds the facility and rents it to a private vendor;
anF a private vendor bund?1 and runs afaflh and contracts with a State to house Inmates.
All of'these arrangements have been implemented in various states (DOJ 1998). The choice
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of which oPtion a state such as Minnesota may *vish to tPursue IS contingent upon man
variables, Including costs, resources, and cont dons philosophy, amon{ other concers,

. Whatever choice Is made, privatizing a corrections facility does not mean that a state
Is no longer responsible for the inmates or Vihat happens in prison. As shall be noted below,
?overnments,remam Ieﬁ?_lly liable for the delivery. of corrections services and for the
reatment of inmates, This means that When a faCility is Erlvatlzed,_the state needs to ensure
that the_facmtfy 15 being run according to Its specifications and requirements. Hence, in
pr|vat_|zmg a ac|||t¥, a state would need to carefully ascertain what it hopes to accomplish,
What it would like the private vendor to provide, how it would like the private vendor to treat
the inmates, and how much it will cost the slate to have a E)_r te pa%n all or part of some
hip be | :

Va
aspect of Its corrections services. . This means that the relations en a state.
government andaﬁrlvate carrections provider Is basically a contractugl relationship,
Necessitating that the state exercise care in formulating the contract with the provider. Since
many states; including Minnesota, already have experience in entering into contracts with

rivate parties for some corrections services, this is not a novel issue.” However, unlike
rvatiz nq food or medical care, actua||¥ letting a private party assume responsibility for the

ousm% of inmates and the runmng of prisons themselves creates a host of unique qestions
about the authority of the slate to deleg

ate this power to the private sector,
DELEGATION OF CORRECTIONS AUTHORITY TO PRIVATE PARTIES

United States Constitution

. One of the first legal Issues confronting the privatization of a corrections facility is a
constitutional isstie. Specifically, some, such as the American Civil Liberties Union, contend
thaﬁ the OJ)erahon of prisons. is & " core” state function that m?y not be delegated to 4 private
Pary. ‘According to this claim, the delegation of an innerently public or legislative function
0a é)rlvate body'is a violation of the Duie Process clause of the Fourteenth™Amendment to
the Constitutiori (Robbins 1988: 9 Gold 1996: 366; Ratliff 1997: 382). Thus far no court hes
invalidated a corrections privatization plan under the Due Process claUse.

The basis of this claim arises from two U.S, SuPreme Court cases In the 1930s which
placed limits upon the ability of Congress and the fegeral gsovernment {0 delegate power to
private bodies. In carter V. carter Coal Company. 298 US, 238 (19361), andschechter
Poultry Corporation V. United States, 299 Uéj 4&5 (1935), the Court struck down as
unconstitutional the delegation of Ieglslatlve ower to either the president or private aﬁroups
to make Industry-wide rttes of copduct, Inclugling rules re ﬁrdln minimum Wages aid,
workplace safety. Critical to the Court’s opinion"was that the delegation that ocCurred in
th%se cases wenf too far: Congress had delegated away the power fo I(?gllslate to someone else
and that it could not do. Further, even it Congress does not actually délegate away Its power
t0 legislate, any other dele%atlon of power must be subject to limitsand confine the discretion

of the person dr body to whom power has been invested.

_The importance of the ¢ arter and scnecnter decisions is that the Constitution places
some limits on"how far a legislature can dele%_ate power to a private body. In the context of
corrections, this means ﬁhat I mag he uncon? itutional to deI,e?ate the power of corrections to
private groups If that delegation Cither actually transters legisfative power to a private group
or gives that private group) open-ended discretion.
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. Unfortunately, there.is no clear ruling from th? %uprem Court on the |,ssu?of@r|_son
privatization. Moredver, It is unclear what remains ot the' nondelegation doctrine found in
C rterandScF]echter. For one We Court has not ruledor] the issUe of prison grlvatlzatlonai
all Second, the Supreme Court has not invalidated a single statute under this toctring since

1936, making it difficult lo ascertain if the doctrine has any teeth lell in it.

The most recent formulation of the delegation doctrine was articulated in Todd and
co Visec, 597 F.2d 1007 (3rd Cir. 1977). Here, the court ruled that a federal law
delegatlng secliities regulation was not invalidl. I reaching that holding, the federal court
stated a three part test; %a government_bodg/ must have the ultimate power to aP [ove of
dls%pp,rove an@ rules formylated bg a Pr.lvat bodx; 22 a?overnment 00y must reserve the
autnority to miake Its own Inclependent findings In discipfinary ?roce_edln_gs; and 3) a
government body must ultimately be responsible for sanctioris for violations of rules.

The Todq test indicates that were Minpesota to elegate over to a private garty the
sole power fo gov,er,n a prison facility, make final emsmns_re?ardlng dlé Ipling, and make
unreviewable decisions regarding sanctions, then the privatization would be unconstitutional,
However, so long as Minriesota feserves to itself final control over the basic rules for running
the facility and for reviewing disciplinary proceedings and sanctions, It is unlikely that any
court would find privatization to be unconstitutional under the Due Process clause.

Qverall, despite some who claim that the Court is reviving the delegation doctrine or
that the Due Process clause has some teeth to it (Robbins 1988; Ratliff 19 R there is no
reason to_expect that a Minnesota Plan to privatize would be invalid under the U.S.

00 much or unreviewable discretion to a private vendor to

Constitution unless the state gave
operate a facility.

State Constitutional Law

Besices fegeral constitutional issues, prison privatization might also violate specific
state constitutional provisions. This mlght be the case I a Slate conStitution clearly described
erating corrections to be a nondelegafle function or if the due process clause ofa specific

tate weje interpreted to preclude Prlvatlzatlon_. However, no state constitution has
successfully. been invoked to preclude delegation of authority to a private prison operator.
More speC|f|caIIX}]_wh|Ie there maY be Somé questions about the limits on delegation ma
occur Under the Minnesota Constitution, it dogs not ap(?e,ar that state law impoSes a fiat

on contr_actm? with a private vendor to run all or part of its corrections services so long as the
state ultimately remains responsible for the corrections system.

. First off, there is no provision in the Miﬂneso Constitution or constitutioBgI law
stating that the operation of corrections is an Inherently state function that cannot be
delegated to a private party. In fact, there, is no Iangiuage at all In the state constitution

|
re?ardln? correctloné. Instead, the authority to credte d derﬁ)%r}ment of c,orrec(slons IS based on

D O
]

Minnesota Statutes § 241,01, which authorizes the creation of a cqrrections department, and
Minnesota Statutes 8 15.06, which creates a dePartm_ent,of corrections under a commissioner
of co_rrectl?ns Wwho IS appointed by the rqoyerno . This line of authorfty thus makes the

creation of a corrections system a'legistative function that is run by thé executive department.

2
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Nothing in this delegation of power seems to preclude the delivery of corrections services by
a private vendor.

.. Other relevant tglaces to turn to in the Minnesota Constitution in regards to
privatization are the state due process clause and Article I11, 8 1 The lattér states:

The ?owers of governme t shall be divided into three dis |nft departments:
legislative, executive an éUdICIal. No ﬁerson or persons belonging to or
constltutlng one of these elpartmentss all exercise any of the powers
Properly belonging to erther of the others except in the'instances provided in

his constitution.

First, note that Aiticle, 11l does not unequivocally ban the delegatlon or performance
of governmental power rtr)?( ranate parties; it merely precludes.a member of gne branch of
government from perfornting functions reserved far another. Thus, nothing in text or history
gpPe%rtse (tjo prevent some privatization of corrections. The issue is how much can be
elegated.

The jurisprudence on elegfatlon of powers is the same in the state’s due process
clause as It is n‘Article 111 The clearest statement of what these two parts of the state
constitution mean in regards to delegation of state power to 6prlvate arties is found in
Remington Anns Company v. 6.E.M ., 102 N.W.2d 548 (1960). Here the Minnesota SuEre,me
Court Invalidated a state law that appeared to give to private parties the authority to prescribe
rules that would be binding _u[)on those who did not consent. 'In myalldatlr%(_} the law, the
court stated that * [pjure legislative Powe,r...can never be delegated” 14. at 570, More
specifically, the Surpreme ourt distinguished. between those Cases where the legislature
delegated fts power versus conferrlnﬂ]authont% or direction as to ifs execution,” and t also
recognized that a " legislature may autnorjze others to do things which it mlg%ht properly, out

canriot conveniently or advantageously, do itself' 1. Nonetheless it stated that

!W]e have never understood that the legislature may: enact an oPen-end_type of
e%_ulatlon which will give to a private party the arbitrary right to exercise an
option to make a law Operative on his own terms. 14.

.. The decision in remington Arms appears to parallel the logic of the federal delegation
decisions in ¢ arter and schecnter, placing some limits on delegatlon. These ftatellmlts, like
those In the federal constitution, suggest that so long as Ieglsla Ve power Itself Is not
delegated to private prison authorities, then some type.of delegation to private vendors to
ogerate and manage corrections institutions is permissible. In"effect, the Toqq test probably
[ |c|)resents a fair réading of what the due process and Article 11, § L clauses limit in terms of

delegation.

~ There is one final wrinkle in the remington Arm s decision. One of the concems the
Minnespta §uRreme Court _expresseﬁi in that case was the dTlg ation of power to g private
party when “that grant is given to the very persons who will benefit most by an arpitrary and
wrongful use of that power’ 11, at 574, Here conflict flntereshls an jssue. Specifical Iy
When'a private party IS given open-enced power to make rules that will serve ts benefit, |
there is a conflict of intérest between the private party acting as a neutral requlator versus it
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actin a%an_ entrepreneur. AsRatIn‘f(19972l points out, glvmgaa rvate proflt-makln%Pany
100 L10 discretion fo make ryles may viol ée state e}nd ederal_due process. Hence
example, %lvmgapnvate vendor leewiay to define rules of discipling, wnen to grant good
time Credits, etc,, may conflict with the financial interests ofa company paid or an
occupancy per diem asis.

What all this means is that while the precedent In rem ington Anns Was to invalidate
delegation of rulmg-makmg to a private parl@ who henefited from the rules he wrote, the
holding in this casé suggesfs that even if lesser authority were given to a private party, it too

might Constitute a due process or Article I11, § Lviolation.

. Inshort, the state constitution does nof prevent the state from delegatln(r; to private
parties the ability to run.some corrections facilities or functions. The constitution does
prevent the state from glv,lng these private prartles either unfimited or too much discretion to
construct rules to govein itselfand others. The recommendation here is that the state of
Minnesota must b careful not to place itself in & position where a Prlvat_e_correctlons vendor
Writes correctiops rules or make? corrﬁctlons pollcsy. Ulﬁl]mately, all gecisions must be
reviewable by the state, especially 1f they are decisions that plaCe legrtimate corrections
Interests in conflict wath the ven or'sBr_oflt motives. One W%y lo ass%ac ntitutional
delegation of authority Is to enact ena ||ng1 legislation that prascribes wnat decisions a
private vendor may not make and what auithority the vendor does have.

THE NEED FOR ENABLING LEGISLATION

_ Robhins (1988) and Crane (1998) argue that it is important for a state to enact
engbling Ie(IqlsIatlon that would allow for Prlson privatization. The purpose of such
legislation s twofold. First, enabllntg leglslation may be needed to emBower the department
ofcarrections or other state agency o contract with private parties for corrections services.
Absent this authorization, a state or one of its administrative agencies may lack the legal
authority to contract. Hence, to ensure that a privatization plar s not subject to legal
challenges of this kind, some type of enabling legislation is needed.

A second reason to have enabling legislation is, as noted above, that a state can use
the enabling legislatjon t address other Potentlal legal or constitutional issues that might
threaten a privatization plan. .For example, to avert & constitutional challenge that a state has
delegated Some of its |egislative power to a private arty, a state's enabling legislation could
IndjCate that the state IS not delegating away thlStK £ 0 Power and it retains full and final
authority over certain types of crrections issues that, were they deIePated, probably would
be found, to be improper delegations of power under federal and applicable slate . ~
constitutional provisions. As’ls noted below, several states have aone that in their enabling

legislation,

. There are several other reasons why any state, including Minnesota, should aclopt
enabling legislation. First, if determining corréctions policy isessentially a state function
the state legislature should be responsiblé for making the decision to privatize and it should
bere? 0_nFI le to d(ﬁermme under what terms privatization should occur, Spemﬂcallg, if the
state legislature wishes to acco_m[oll,sh certain goals In privatization, then those goals Should
be clearly articulated in the legisfation. By daing this, the slate can measure whether

A
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gnlvatlzatlon IS successful or securin &s t? oals, Afterall, there are mang reasons to privatize
0 Unless the state legisiature clearly defines its oals there is really no way to ascertain

Implementation suiccess or hold the epartmento corrections o the private vendor
responsible.

Another virtue of enablin Ieglslatlon IS that it allows the legislature to define and
consider a host of issues that It considers important in rlvatlzatlon and set the agenda on the
types of issues that can eventually be ina contract. More specifically, good enallin
legislation will consider a host of issues such as costs, use of force, and escapes, an
determine if any of these subjects need specific legal attention. The most famous example of
the failure to do this is jn Texas where nelther the enablmg IreT%nslanon nor the first contracts
with the vendors consicered the issue of whether it was a Cri eto escape from a private.

p -0n Inthat state (AFSCME 1998). It was not, Had Texas ful Idered the'issue, it
Would have anticipated this 1ssue and written It into the Ieglslat|on

A final maAor reason for enablin Ieglslatlon i that it defines the terms of the
eventual contract and contractual negotiations. This is important because it places some
parameters on what the contracts may sy, thus giving state negotiators more bargalnlng

DOWY,

Contents of Enabling Legislation

Robhins (1988) and Crane (1998) justify the importance of enablln? Ieplslatlon for
mant( of the reasons dlescribed above, Constructln this legislation serves {0 eliminate many
questions regarding the scope of authority of a DOT to cortract with private vendors for

COrrections Services.

In his discussion of enabling Ieglslatlon and in a model statute, Robbins contends that
several issues need to be present and addressed. These jssues are: 1 respon5|b|||t for site
selection; 2) contract term and condiitions lor renewal; 3) standards of operation; 4% Use of
force; 4) empo ee trammgs monitoring; 5 ) liability and sovergign |mmun|tg i msurance
+ ) termination of confract and resum tlono overnient control; 9) nondelegability
governmental authority and 10) contlict of Interest provisions. $|m|lary rane 9 ?:
indicates that enablln? Ig?nslatlon hould aﬁtgress the authorlt;/ to contract, financin d%
requwements contract tefms, ven orsqua ications, use of force, monitoring, anathe scope
ofnon elegable state Powers among other topics. Overall, both Robhins and Crane see the
need for the state legislature to addreSs several core Issues when privatizing corrections

sendees and facilities.

Examples of Enabling Legislation

States have adopted a wide varie atltproaches I their enablin I\gl Ieglslatlon The
enabling legislation of seven states (Colorado, Florica, Louisian, New Mexico, Oklahoma,
Tennessee, and Texas) are exammed helow. Together these states have over half of the
rivate acult facilities with state or federal contrécts in'the country as of December 31,1997
McDonald et.al. 19983 The enabling legislation of each state s varied In detail, Issues, and
Sp roach, but there are also some common threads that run through all of them.

nificantly, many of the provisions suggested by Robbins and Crane are found in many of
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the state en,ablin% statutes, although cvriousl¥, none of the states surveyed has adoPted a
conflict of Inteyest provision that Would preciude family members of governmenta

employees in the DOC from hidding on a project.

It Is also mportant to note that the enabling legislation to be discussed generally
allows for the privatization of the entire J)Ubhc facility, for a private vendor lo funa puplic
facility, and Perh s for a E“V&te vendor tq house some state Inmates. Hence, some might
argue that this type of enabling legislation s only needed in a few narrow circumstances

encompassing situations where more than simply housing a few inmates is involved. For
reasons to be'noted below, this conclusion is incorrect.

Colorado

Sectlon“17-1-201él) of the Colorado Revised Statutes authorizes the Department of
Carrections to “adopt rules and implement a process to.issue requests for proposals for the
rivatization of correctional facilitjes.” This authorizatjon cloes not Rrescrlbe any specific
oals to be accomplished in privatization, but the enabling legislation does addréss other

ISSUES.

Section 17-1-201(2) requires that an annual report be made b}/ the Department of
Corrections to the State Legislature regarding the “effectiveness of the private facility and
the comparative recidivismrate between pri atT and J)Ub[lc, facilities. In"addition, § 1/-1-
202(1) outlines the process the DOC should follow to solicit RFPS. In contracting, § 17-1-
101, _man%ates that a vendor mu?t dem?nstrate vallflcatlon and competence to,mana?e a
facility, that the vendor must follow all applicadle, state and national Standards, including
court orders, and that it must comply with and maintain accreditation with national
corrections standards, as well as folfow state amendments to those standards.

. The law also requires the vendaor to indemnify the state against any claims brought
against it as a result of operating the private facility. “Further, the'law also reguwes the™
vendor to provide a range of “dental, medical, and psychological services ana diet, edycation,
and work programs at Iéast equal” to those provided by the State, and that the work and
education programs be designed to reduce recidivism, 8 17- -202(t3 (t). The legislation also
states that the director of DOC shall monitor the facilities and that the vendor shall pay for
the monitoring costs.

Section 17-1-203 outlines a Jist of powers and duties not delegable to the contractor,
These include the decision as to which facility an inmate should be initially sent, developing
or adopting disciplinary rules, making final decisions on disciplinary action, determining
sentencing'time or credits, making parole recommendations, and determining inmate

eligibility for release.

Finally, Section 17-1-205 requires the vendor to Provi_de a detailed plan for the DOC
to assume temporary control of a facllity when a contract expires.
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Florida

. Florida law set up a Correctional Privatization Commission (CPC) in its enabling
legislation and the purpase of the commission was for “ entering into contracts with
contractors for the des!Pn,mg; financing, acauirin Ieasmg, constructln]q and ocperatmgof

rivate corrections facilities.” Florida Stat. Ann.8957.0 (1%&1998). he CPC members
ould be aPPomted |S/Ihe governor. Four of the members must be"from the private sector
and none of the members may be a DOC employee.

.. Unlike the Colorado legislation that is open-enced in terms of the goals of
lorlvatlzatlon, 8 957.07 mandates that the CDC may not enter into a contract unless it yields at
east a seven percent savings * over the public provision of a similay faciljty.” This section
requires savings to be ascertained and certified, and specifies that this information must be

presented to the CDC when it reviews contracts.

... Section 957.04 specifics a series of requirements to be found in a contract that are
similar fo those in Colorado. Isses sich as accreditatjon and what Services to suRpIY are
gnenerally discussed. However, this section also specifies that an initial contract shall be for

ree years, with two-year renewal periods.

Louisiana

. The Louisiana Corrections Private Management Act (LCPMA) articulates that the
hasis for nvaﬂzmg 11sons i {0 ?rowde for “efficient and cost-effective facilities” because
the legislature has determined that *adequate and modern prison facilities are essential to the
safety and W?Ifare,ofthe eogle of this state and th t,contractl,ng for Ip%rtlons f )

overnmental services Is a viable alternative consl erln(T1 the fisCal (P oblems faclng the state
a. Sat. Ann. §39; 1800.2 (West 1998), Hence, the,Fr_mary purpose of privatization here is
to save money or to provide for modemization of facilities tecause the state cannot afford to

do it itself.

. Section 1800.4 specifies the minimum requirements for vendors and contracts, These
requirements again relate lo accreditation of the facility, demanstrated competence of the
vendor to qperate a facility, dciivery of specific services, and indemnification of the state.
However, 8 1800.4(D)(3) allows the vendor to impose discipling, but only inaccordance with
“aﬁpllcable rules and procedures.” Section 1800, _&G) prrowde_s for amonitor,_but the private
vendor s not reqéjlred t0 eay for that person or office. The Joint Legislative Committee on
the Budget would also have continuous oversight over any service provided by a vendor.

Flnaly, %1800.5 lists the duties and powers not deIePabIe,to the contractor, and these
gowers include the imposition of sentences, releases, and cajculation.of good time credits.
econd §1800.7fA3__ akes It a crime to 0o anything at a private facility that would he a
crime at a public facility. This latter section addresses the Texas problem of it ot being
illegal to escape from 4 private prison. Cuno_usIY, unlike Colorado, Louisiana seems to
delégate to private vendors significant authority to discipling prisoners, or at least not
resefving to the state the final"authority to make this type of decision,
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New Mexico

In New Mexico, §33-1-17 empowers the DOC to contract for the “ operation of any
adult female facility...with a person or entity in the business of prowdln? correctional orjall
Services to government entities,” N.M. Stat” Ann, F_33-1-17(A) (West. 1998) or for the
*construction of a public facility to house a special incarceration alternative program for
f\dult male and female felony offenders.” 14 af 55&(54. In the New Mexico Statlte, the
egislature autnorized the specific units and facillties to be construgted, not s_|mp|2/ Creating a
Peneral gran_t of authority to contract. The virtue of this approach is that jt gives the
egislature significant control over the type and location of facility privatized, not simply
lefting DOC make the decision. For Ieglslatures concerned with accountability. and desirous
ﬁ ;S mr?\e mg sure their goals are secured, the New Mexico facility and site-specific approach

Section 33-1-17(D) indicates that contracts and RFPs will follow usual state law and
ﬁ]rocedure, and this section also mandates that the contractor assume all liability for operating
e facility, that the contract set, forth stancards of incarceration, and that the contract, coulq
be terminated upon 90 days notice. Absent from the enabling Ieglslatlon 15 @ discussion of
nondelegable powers, responsibility for discipline, calculation of sentences, ard a statement

of goals or objectives to be secured by privatizing.

Oklahoma

. Oklahoma's enablin% legislation is perhaps the most extensive of any of the states
examined. Okla. Stat. 8 57. GI?A) authorizes the DOC to * provide for incarceration,
supervision, and residential treatment at facilities other than those operated by the
Department of Corrections.”_These services, which are spelled out, must meét standards
ap{?roved by DOC. Section 57.561(B) similarly provides DOC with the authority to contract
with privaté vendors for the private construction and operation of corrections facilities.

Section 57,561 provides a very dletailed list of requirements that must be met for
RFPs, for the actual contracts, and fof, the monltorlng and oversight of a private carrections
facility. It requires maintenance of a list of vendors By the DOC, specific data on contracts to
e Jetand vendors, who aEpI}/, a process for how bids are submitted and reviewed, and factors
deflnln? the (%uallflcatlon of vendors, Section 57.561, subpars. (L) and (M) mandate in the
contract that the vendor will m%emn,lfy the slate against lawsuits, and that the vendar has the
[esources and exgerﬂse t(? run the prison, Interestlng!y, %57.561 N) exempts the private
vendor from being bouna by applicable “ state laws 0r other legislative enactments governing
the aJ) ointment, qualifications, duties, salaries, or benefits of ardens, superinfendents, or
other correctional emplo¥ees. This places public and private corrections providers on a

different competitive footing.

Section 57.561.1 addresses the contracting process and requires the DOC to develop a
RFP Rroces ,. ,T,h? rest of this section sgemfles the contents of contracts including costs, term
of contract (Initially one year with option to renew uB 020 Years), Indemnification, and
erformance bonds. Noteworthy alsq is 57.561.1& (VS},]_whlch nermits the state o
erminate the contract for cause and 857, 61.1§Dr%(|_3 which provides plans for the state to
reassume control In the event of bankruptcy or termination of the contract and requires a



THE LEGAL AND POLITICAL DIMENSIONS OF PRIVATE PRISON

demonstration of a cost benefit to the state when the private facility is compared to a similar
public facility.

.. Additional sections of Oklahoma's é)rlvatlzatlon, laws adalress the siting of coprections
facilities &§ 57.561.2), and contracts between private prison operators in the state and the
agreements they may enter into with the federal government or other sates. This section thus
alithorizes vendors not doing business with the state to do business, with other governmental
entities. It also limits contracts to minimum and medium secun%y inmates, criminalizes
actions in these prisons that are criminal in public facilities (§ 57.563.2(B)), and provides
state training to these facilities.

Tennessee

_Tennessee's Private Prison Contracting Act of 1986 authorizes the commissioner of
corrections to enter into contracts for correctional services for medium and minimum security
prisoners (Tenn. Stat. Ann., §41-24-103J_. In a_warqu contracts, Tennessee stipulates many
0f the requirements noted above in the discussion of other states regarding the qualifications
ofa vendor, the rights of the state to cancel a contract with notice, and thé process to be used
in letting a contract. Yet Tennessee also requires that the *cost of theaﬁrlvate operation, glus
the state's cost for monitoring the private operation, are no greater than the slate's cost for
operating a medium or minimum segﬁé)e/ 2r)l n' for the contract tq be

rity prison of like desw
acceptabie to the state (3 41-24-104 ( )nP ?BEB and that the level and %Jalltﬁofservlces
are also of at least the quality offered by the State (

, §41-24-104(4)&C)(2)( \|). Hence, the
implicit goal of the Tennessee privatization plan appears to be cost reduction, but no
specified level of savings is mandated.

Section 41-24-105 provicles for an initial three-}/ear contract with subsequent two-
year renewals, Both the ualgtKofserwces and the costs of the service provided by the
vendor are to be revieweg, with the vendor required to provide detailed information about
security, escapes, disciplinary action and a host of other incidents.

Section 41-24-106 requires the governor o develo a;t)lan for resumption of state
control prior lo the letting of any contract, with the plan open to.comment by state officials
and an Qversight commitiee, Tennessee. law also recwlre_s state indemnification by tlie private
ven or?ﬁ 41-24-107), criminalizes specific actions In private racilities that are also criminal
ina gublc facility (8 41—24-1082 and denies private vendors the power to detgrmme
sentences, releasés, and other IssUes regaraing the computation of time serve i§ 41-24-110).
This section also exempts the private vendor from the government procurement rules that

governmental agencies must follow (§ 41-24-111).

In %_4_1-24-109, it is stipulated that the commissioner of corrections shall monit(ir2 the

Erjvate fa ||t|_e?]and remrt to the Ieglslature on the contracts._Finally §§41-24-1! 1-1
tipulate the rights of employees under the private facilities, First, §41-24-111 guarantees
former public mployees who are now in a private facility the right to continue in the state
Eensmn and retirement system. Second, §41-24-112 grants former state employees who

ecome em Iozees of the vend?r the right to gom any emplo e%_o_r anlzatl?n, rétain sick and
n hirl

leave time accmulated, credit for seniority, and preference 0. Ineffect, unlike other
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states, Tennessee sg)ecifically appears to have contractual language to addressthe
contingency of what to do with'state employees who become employees of a private facility.

Texas

contact with private VEndors for corrections services, but these contracts are only for
minimum and medium security inmates (Tex. Gov. Code 8§ 495.001(a)-495.002)

. Section 495,003 defines the contract standards and qualifications, specifying the
ualifications of the vendor and mandating that the vendor comﬁly with American
orrectional Association stancards and specific court orders. This section also mandates that
the state may terminate a contract for cause (§ 495.003(b)(5)), that there be a minimum
savings 0f 10% when compared to a public acﬂ%§4 Il 3(b%(4)),, that the vendor provide
for regular on-site monitoring (§ 495.003(b)(1)), and that the vendor indemnify the state for

any lawsuits.

Section 495.004 follows Colorado and Louisiana in defining some limits on the

power of private vendors over inmates, Amongi those powers not delegable are computing
Inmate release, parole, good conduct time, and transfers of any kind. Section 495.005 alsd
limits the ability of a vendor to raise sovereign immunity as a'har to suts.

Texas' enabling legislation in 1987 gave to the hoard of corrections the gower t0

Summary of State Enabling Legislation

. The enabling legislation of the seven states examined demonstrates a wide variety of
differences. Some States, such as Texas andl Florida, have ve%specn‘lc financial goals
connected with Brlvatlzaflon, wnereas Oklahoma, Louisiana, and Tennessee have Cost goals
but they are vague. Moreover, New Mexico and Colorado seem to have no specific goals
stated. “Hence, In evaluating performance of private vendors or the success in privatizing
corrections facilities, some States seem to have more clearly measurable goals than othefs.

. Second, states vary in the specificity of the enabling legislation. New Mexico
authorizes specific sites tg be privatized, Florida created a Commission, and other states
empowey thejr DOC to privatize. The de_gree of specificity appears to be a matter of choice
In regards to how much control a state wishes to retain over privatization decisions Versus

delegating that power to their DOC.

Third, states such as Tennessee, Louisiana, Texas, and Colorado provided specified
powers not delegable to a private vendor, with most of these powers related to computation
of sentence. However, Colorado also reserved to itself final authority to discipline, while
Lquisiana, seemed to authorize the private vendor to discipline. Most of the other states left
this (%_ues_tlon unaddresscd.  These clauses arc |mPortant t0 Insulate the legislation from
constitutional attacks that they violate te nondelegation mandates.

Fourth, states stch as Oklahgma and Tennessee criminalized agtions in private

risons that would similarly be criminal in a public faclity. This provision agldresses .
goncerns that escaping or &l)mmlttlng other a@ts In a private pnsorlD wou?d In fact be criminal.

o

80



THE LEGAL AND POLITICAL DIMENSIONS OF PRIVVATE PRISON

. Fifth, al! of the legislation provides for some ty[pe of monitoring system. Colorado
requires the vendor fo g?g/forthe onitoring costs, but the other stat? are silent on this
Issue. I addition, the statutes leave the language Somewnat open-ended regarding state or
DO? access to the Prlvate facility. None ofthe Ie%lslatlon state unecNuwocaII%that he state
shall have Immeciiate access to Inspect a facility whenever it wishes. Nor do ahy of the
statutes adaress issues of free access to |nf,?_rmat|%n or Citizen access to the mfo_rmaflon
rT%ardlng the 0 ?ratlonsofth rvate facility, T s%)_?_oflan ua%e seems critical {0
allowing'the public, press, and overnment the same bility to monitor a private facility as

they have to monitor and inspect a public facility.

Moreover, as shall be noted below, the issue of monitoring and enforcement ofa
contract are fra_u%ht with mang/ problems. These problems Includk Issues ofregulato
capture, remeciieS for breach of contract, and other concerns that the experienc of thése

states and the model statute seems to have ignored.

Sixth, all of the statutes address the jssue.of indemnification and insurance requiring
the vengor to indemnify the slate fully for all of its costs that might result from lawsuits in

the facility.

Seventh, Floridla stands out in creating a unit to oversee the privatization of
carrections, facilities that is separate from the stale DOC. Hardln(]g @997: 160-165% acvocates
this type of privatization s%stem because it avoigs the contlict of Tnterest problem Detween
the state DOC serving as the requlator of carrections and as a competitor with a private
vengor to su_pPIy corrections sefvices. While this model has its virtues in acldressin
conflicts of Interest, it Is also open to some serious control problems that might limit the

ability of the DOC to monitor,

Eighth, the majority of the states authorizing privatization specifically note that the
contracts are for minimym-and medium security acul Prlfoners. hile some of the enabling
legislation leaves open the ?053|b|||ty that maximum or close-custoay Inmates may be housed
'3 private facility, none of the statés specifically indicate in their enabling legislation that
facilities for these'type of jnmates will be privatized or how, one should define’or determing.
how an inmate IS classified. It appears, then, that the trend is for states to retain custody of its

most dangerous inmates in their own public facilities.

Finally, absent from all of the enabling legislation was discussion of authorization of
use of force, "Little attention was given to who may use force and when, or even authorizing
private facilities to use force at all” This lan ua?e, while addressing the prosecution of
crimes committed in private prisons, does little o authorize private guards to use force,

. Overall, the enabling legislation generally followed the model statutes proposed b
Robbins and Crane, _Tﬁe ,exgpArgmccs ofqhese sl%tes Indicate t%at Minnesota s ouP mcluge
many of these provisions in its statute. Yet the examination of these state's statutes, as well

a5 tie unique circumstances of Minnesota, also suggest that additional provisions need
legislative consicleration and enunciation in statute

si
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Minnesota Enabling Law

Presently, there is only one private prrson in Minnesota and it houses some state
inmates. However, there is no clear and specific enablrngn egislation for thrs rivate facility
that parallels Ianguage In the states discussed earlier. Perhags the reason for this Is that the
Minnesota facility isa contract to rent beds or space ang not 0 prrvatrze erther an existing
ublic facility orto cantract for the useo an entire facility, Hence, there could some
guestrons regarding the applicability of the type ofcompréhensive enabling legislation found
In states and situations where erther public facrlrtres are prrvatrzed or Where an entrre private
facility Is used to house inmates,

However, even in th? e ofa partial rrvatrz]atrono a]acrlr of where a privat
vendor only houses a few of the states inmates, enabling legislation 1S stil necessary both to
ensure that the DOC has the authorrty to house inmates |n thrs fashion and to insulate the
state from any legal or constiuitional"claims or questions arising out of this arrangement.

The Minnesota DOC s created in Minn. Stat, §241.01, with the commissioner of
corrections g porntedb the governor under the provisions of Minn. Stat. 1506, The
commrssroners duties and powers include determining the place of confinement for inmates
and to “ utilize state correctional facrlrtres In the mannér deemed to be most efficient and

beneficial to accomplish the purposes’ of corrections qia. at §241.01, subd. 3a(b) and (0),
and one of the overg oasgtu tR C |s to preventt e Waste or Unnecessa s)pendrhg) f

public money” (4. at §241.01, subd. 3b

In addition, Minn, Stat. §241- 01 subd 7 also permits the commissioner to authorize

the use of corrections facilities by social service, educational, or rehabrlrtatron agencies and
provides that these agencies maR/ be required to ﬁ)ay for use. Finally §241.021 ?nveste ,
commissioner the power to license and'inspect all public and private correctionaf facilities in

the state,

Nowhere in this statutory language is there any explicit authorization to privatize a
correctional facility or contract Tor Sérvices with a private corrections facility, even the
Prairie Correctional Facility (PCFz which already houses Minnesota inmates, Conversely
nothing in chapter 241 states that the commussioner does not have the authority lo lcnvatrzea
corrections facllity. I fact, one might be able to argue that the authority to house nmates in
a“manner deemed to be efficient and beneficial to accomnlrsh the pu r? goses of correctrons
rrzrrves the commissioner enough latitude to privatize a facility Per%n this is o, but for
easons noted below, this open-ended discretion that Is given to the commissioner is not

sufficient.

First. let us tumn to the current c?]ntract between the State of Mi nnesota and
Correctrons% poratrono ca to house state inmates at PCF. The grslatron
authorizing this contract IS oun in Laws 1996, chapter 408, article 1 sectfon's , subd. 3,

where the Minnesota legislature declared that:

The commissioner ha|| enter into a contract with & nonprofit correctional
faceir tghouse &5 east 200 Enmates attth {acr ]r'ty yABr(r)l 1, 1997 r?the cost

dloes not exceed $55 per inmate per day.
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. There are several reasons why this language fails to sustain the current contract,
Flrsf, this confract empowers the. commissioner to"enter |nt?, a confract “with a non_profl(s
facility.” While pernaps at one time the PCF was a nonprofit facility, it no longer Is an
instead it is now owned and operated by CCA, a for-profit corporation.

Second. the legislation emRﬁwers the Commissioner to enter into a contract to house
at least 200 inmates. The current Minnesota contract requires CCA to “reserve 50 inmate
heds for the exclusive use of the State.” Hence, the current contract IS for a number far less

than what the enabling legislation calls for.

_ Perhaﬁ)s one could argue that one should. not construe the chapter 408 language so
literally._Although Minn. Stat. §645.16 states that legislative intent controls construction,

et §645.08(1) stipulates that ordinary rules of grammar and usage control construction.

hat this suggests is that a “nonprofit’ facility means a nonprofit facility unless the intent of
the I_eglslature wes for the term nonprofit to mean something else. That'Is unlikely because
|I", Intent of the Ielglslature In 1996 Was to assmttheAp&leton community in providing state
Inmates to the PCF while it was still owned by the community. Hence, the intent was not to
authorize a blanket power to send inmates lo any private corrections facility but to a specific
one under clearl)( defined circumstances that existed at the time. That type of ownership
0

arangement no Tonger exists.

In addition, ch%pter 408 stlgulaﬁs that the contract mu?t be for at least 200 inmates.
One could argue tnat the 200 number should not be read literally. Again, there Is no reason
o suggest that the legislature meant the number “at least ;10" t mean any number below
200. “Tn fact, 1f one arques that the 200 figure should not be read literally then one would also
have 1o arﬂue that the stlé)ulatlon that the cost of $55 per dlay per inmate should also not be
read literally. It is unlikely that one could argue that the legislature would have 1permltted the
commissioner to enter ino a contract If the per diem were $60 or $70 per day. The $55
fiqure |sanexri)||(:|tcapf| ure on cost. Hence, if the §55 flgure mus_ﬁ,berea ||terﬂll}/, then so
must the 200 _?ur_e and tfie reference to a nonprofit correctional facility. The upshot of all
this is that legislation em;tjo,werln the commissioner to %nter into the current contract with
CCA v PCF talls to sustain the authority to enter into that contract.

. In addition, the contract |ts%|f slates that the ,auhhonty to enter info the current contract
with PCF 1s located in Minn. Stat. 8 15.061, which is the ?eneral authority ot a department or
a%enc¥ 10 enter into contracts for professional or technical services. However, Mim. Stat, §
16B.17 defines professional and technical services |o mean “services that arc intellectual In
character: that do not involve the ,orov_lsmn of supplies or materials; that Incluge consultation,
analysis, evaluation, Predlctlon,nP anmg, or rec&mmendatlon; and that result in the
production of a report or the completion o a task.

. No reasonable interpretation_of Minn, Stat. rfy 1613.17 would seem o include the
delivery of private prison services. The product delivered by a private prison vendor is not
intellectual in nature and certainly the final product is not the Productlon of a report %rgd it
does seem to include supplies. Overall, the current DOC contract with CCA cannot be
#Pheld undler current statutory authority and were it challen e? ndler state [aw, a plaintiff

ight well prevail in the claim that the DOC does not presently have authority to contract for
the private prison services at PCF.
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. Movi n[q beyond this specific contract, chapter 408 and § 15.061 are deficient as
enabling legisfation either for the current contract or for the privatization of correctional
facilitieS in‘general. First, both fail tq specify the issues of state liability, the scope of
P_nvaﬂzatjon lo occur, the goals of privatization, issues of use of force, computation of good
time credlits, and a host of other issues found in the enablin qulslatlon of other states. "Most
Importantly, because there are no nondelegation clauses, thé stdle has opened itself up to
constitutional challenges that its current privatization Is perhaps illegal and unconstitutional.

Second, one cannot appeal to chapter 408 as dgeneral authority to privatize because the
lanquage of the law was for a specific number of bedS with a single vendor. This is not
“carte blanche” authority to privatize.

Third, the existence of chapter 408 also g,omts towards ?]ustalnln(]; the proposition that,
absent explicit enabling Ieﬁlslatlon, the commissioner does not have the Tnherent authority to

rivatize. The mere fact that the Ieﬂlslatur? had to create this Ieﬁlslatlon to empower the
commissioner to act,su?gests that the legislature Itself thought that, absent this legislation, no
Inherent power to privatize existed.

. Fourth, even if the commissioner has inherent power to privatize, the open-enced
discretion given to him or her to privatize and tum ov?r state facilities, operations, and
decision-making to a private vendor creates serious de eos%aatlon of ggwer Uestions. Hence,
presuming this privatization power is inconsistent with State and federal constitutional

mandates;

.. Finally, if in fact the current contract with CCA lacks authorization, what are the
|mﬁ)||cat|ons? Traditionally, habeas corpus is the remedy for an inmate ||Iega|| Cetained
(Minn. Stat. §589.01 el segj &1996% This Suggests that pernans any Minnesota inmate
Incarcerated In the PCF migh be% le to file @ writ of haleas corpus to obtain release.
However, In state exrel. Richter I\ swenson, 243 Minn, 42 (1954), the Minnesota Supreme
Court held that habeas n;%%no,t be used to inquire. into the form, manner, or place of
confinement.  Instead, habeas inquires into the urisaliction of the court that Sentenced the
Inmate. swenson thuS su?gests that habeas may not be available to the inmate as a form of |
relief, Instead, if the contract is declared as Iackm? authorization, the most ||ke|_¥ SCenario Is
that the stale will be given the opportunity to transfer the inmate to another facility or the
state will be given the opportunity to create the contract legislatively.

Overall, were Minnesota to consider any further privatization as an option, it needs to
enact enabling legislation to authorize this course of action.

Recommendations for Enabling Legislation

_ I Minnesota wishes to privatize any corrections facility, it needs to enact enabling
Ieglslat,lon, As noted ahove, the decision t0 privatize Is essenfially legislative because
carrections is a stale activity, This means that the legislature and ot merely an executive
aﬁenc should make the deCisions regar,dln%; If, when, and under what conditions cop, Tons
should be delivered, and whether privatization is an option. Given that, what should

Minnesota's enabling legislation contain?



THE LEGAL AND POLITICAL DIMENSIONS OF PRIVATE PRISON

.. Perhaps the most important provision is a definition of the goals to be achieved in |
pnvatlzm?. Whether It be cost-cavings or some other reason, the IEgislature needs to specify
som$t goa 3 and objectives so that the performance of privatization can be measured and
ascertained.

Second, the %nabllng Ieglslatlon_ needs to contain specific Iangua%e_ authorlzmge the
DOC or some other body to coritract with private parties to deliver correctional services. . The
types of services need td be defined: authority to house inmates, authority to build facilities,
rent private facilities, or something else. In short, the lines of authority rmust be clear to
ensure hoth that legislative Intent is secured and to Preclude ultra vires Challenges,
Moreover, the staté could give blanket authority to the DOC to privatize, or it could follow
the New Mexico example and authorize sRecn‘lc units, The choice here is contingent upon
the goals the state wishes to achigve and the degree of control it wishes to maintain over
siting and implementation of facilities.

Third, the stale needs to stpem what decisions are not delegable to the private
vendor. . At a minimum Minnesota should follow otner states In not delegating decisions
concerning calculation ?fsenten s, releases, e;i However, the state may alsg wish to
Indicate that It IS not delegating the power to make rules of punishment of to discipline.
Instead, it reserves that final right to itself.

Fourth, the state needs to include a general indemnification clause that requires the
vggﬁorfto. Pta;/y for all the court costs, judgments, etc., arising out of the vendor's management
of the facility.

Fifth, the state needs to insert a rProvisio,n that authorizes private operators to use
force and 1t needs to Inclyde a provision that criminalizes acts in‘a private prison that would

be illegal in a public facility.

Sixth, the state needs to SR]e_ci a plan that the state would follow to resume control
of the facility upon a contract termination, breach, or other occurrence stich as a major

Incident or strike,

.Seventh, the state needs to stipulate its right to inspect and how it wishes to monitor
the faC|||t¥. This Ianguage should sag more than the state has the right lo monjtor. Instead, it
must be clear as to the conditions under which the state will inspect;”how it will monitor, and

how monitoring costs shall be paid.

. Eighth, the state should indicate terms of initial and subsequent contracts, and also
indicate tfie conditions for breach of contract. The state can either provide a mode! contract
that defines ver?/_s ecific terms and condlitions of a contract or It can provide general
quidelines regarding what the contract should contain or address. The recommendation here
Is that the greater the legislative specificity the belter, since that helps ensure that the state's
Interests are represented and protected,
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Ninth, if the state intends to privatize any existing stale facility, it should follow the
IefadofTennessee_an | address thes%usof uofic em Iogees who hecome Iprlvate employees
ofthe vendor. This discussion should address Issues of benefits, retirement, seniority, etC.

Tenth, the stale should also include within the enablinP legislation discussion of the
RFP process, the terms neeced to be placed. in a contract, qualifications for vendors, and a
series of other issues regarding the contracting process.

_ Eleventh, the state should agfee on the definition of what constitutes a specific

security classification for inmates, “The reason for this I to eliminate any disagreements

between the state and the vendor reqa_rdlng what types of inmates are to be housed ina

1f‘aC|||tZ. This Is especially importanit i thé private’ vendor also decices to accept inmates
n

rom another state.

. Finally, the enabling legislation should address the issue of lahor strikes and how they
will be addressed. As will oe noted below, private employees retain right to strike and the
state needs to consider this possibility in its enabling legislation

RFPS AND CONTRACTUAL ISSUES

... In-addition |o enacting enahling geg?islati N to permyit privatization, states also need to
solicit higs from private corréctions vencors and contract for their services, States have
taken various a{asproaches to the RFP and contract process, ar.d the terms of both the RFPs

and the contracts seem to vary.

Several aythors ar%ue, that the RFPs and the contracts for private corrections services
hould be detailed and significantly follow the terms found in the enablm% Ieglsl,aflon
Robbins 1988; Crane 199). S,oemﬂcally, the argument is that the enabling E?IS ation and
he actual contracts should parallel one another, with the contract containing alf of the terms

found in the enabling legislation.

.. There are several virtues to this apEJro_ach. First, once the legislature has decided the
limits of contracting authority, the contract simply replicates those terms. Second, this
apProach gives the DOC more leverage in negotiating contracts since they can always use the
fall-back position that the}/ cannot hargain on"certainterms because the qulslature, has

a
already spoken or settled the issue. Third, modeling the contract after the Tegislation suggests
o letting tlie ana e

that a model or draft contract will be prepared by the state as otpPosed_ 0 let Ve
vendor dictate the terms of the contract. This means, then, that in anticipation 0f soliciting
bid from private vendors, the state might wish to create a model privatization contract.

AIong with creaﬁin%a model contract, states mi%ht also consider formali_zinﬂ]th%_RFP
rocess. S n‘lcc?lly,te FPﬁ Would state with particularity the process of soliciting pias,
at 1 corisidered an acceptable bid, and how cotracts are awarded. Oklahoma, TeXas, and

Minnesota provide three examples of this process,
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Oklahoma

The state 0 Qklahoma appears to provide the most detailed and formal approach to

the RFP and contractmg rocess. The state's most recent RFP was issued on January 30,

98, and it was a 43-pagc document that could be found on the Oklahoma DOC weh page.
The RFP Pr_owdes a detdiled account of the purpose of the procurement of proposals, the
number of inmates it wishes to house, and the tlmlnﬁ] of the blddl\m Ei)rocess. he RFP also
offers detailed instructions regarding how a bid shall be offered, what shall be contained in
the bid, and under what terms, conditions, and limitations a contract for private corrections
services shall be let. Significantly, the RFP detatls the Ianguagze_f)rowded In the Oklahoma
Prlvatlzatlon enabll_n? |egislation, ,FlnaII%, the RFP is quite detalled, often to the Pomtof
anging_from describing the spéecmc hoo sig)belocate n Prlson library to who Is
responsible for what meciical, dental, and other costs under the contract.

Besides the RFP, Oklahoma also makes available a 52-page model contract on the

Web. This contract is detailed, araIIelln,(r; the Iarg]guage found In the statute and in the RFP.
It covers Issues of terms of contract, facilities and”maintenance, operations and Services,
Including use of force, escapes, and health services, and it also addresses other topics stich as

monitoring and remedies for breach of contract

. Overall, Oklahoma Fg)rovides the mast exact and formalized process of matching the
enabling legislation to the RFP process and the creation of contracts.

Texas

. The Texas Department of Criminal Justice g DCJ) also makes available on its web

Baq_e information reg _rdlnﬁ the solicitation of bids and a model contract (TDCJ 1996).
nlike Oklahoma, Which has detailed enabling legislation that provides a quide for the

contract solicitation and contractlng?_ process, Texas has much less detailed enabling

Iet]qls_latlon and the TDCJ was significantly entrusted with the authority to create the

Soll

citation or RFP process.

, The modlel contract that the TDCJ has created also is detailed, providing in-depth
information on the types.of facilities it seeks contracts for, the costs, terms_and congitions of
the operation of the Tacility, and the remedies for monitoring, breach, etc. The TDCJ modkl
contract also has detailed information on Insurance requirements, liability of the state versus
the vendor, and the rights of the state lo modify or change the agreement.

Minnesota

Unlike Texas and Oklahoma, Minnesota does n é,s_eem ho have a formal RFP process
for the solicitation of private. corrections facilities. In agdition, there |s no model contract
and the only contract that exists is the current contract for services with CCA to manage the
PCF iMlnnesota, DOC 1997?. In addition, as noted above, because there was no formal
enabling legislation to permit the DOC to'privatize the PCF, there is no language upon which

to quide or model the contract,
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This lack of enabling Ieglslatlon, RFP documents, and model contract has presented
Problems for the state DOC. For example, interviews with Minnesota DOC staff inclicated
hat the current contract was not satisfactory on many fronts since it lacked detail on what to
do th,n the vendor i iled to honor terms of the agreement, 1., failure to pr_?wde a éir%gg
rehanilitation program as required by contract. In‘adciition, the contract Is'silent or aefiCient

on many other grounds.

One obL(rectlon to the above criticism is that comparing the Minnesota contract to
those found in Texas and Oklahoma I inapt because i Minnesota we are looking onl¥ at the
housing ofa few Inmates and not the privatization of entire public facility or the Uise ot an
entire private faci,ty. This arqument is not persuasive. There is no reason why a contract to
house a few inmates should ndt adgress issues such as use of force, library accéss, etc. While
some clauses found in Texas and Oklahoma contracts may not be applicable to the current
PCr contract, there js no reason to think that a total failuré to address these issues would be
proper or protect either the best interests of the state or the inmates.

Monitoring and Inspection

The Minnesota contract is generally silent on the issue of monitoring the vendor. No
clause of the contract unambiguously gives the state of Minnesota right of &ccess to the
facility for the purpose of monitoring, “Clause V| requires the vendor to provide the state
with some ,regqrts or Information on’inmates and clause VI de3|gnates who the state's
representative IS for the purpose of administering,this contract, yet neither clause guarantees

the state the authority to'enter and inspect the facility.

In comparison, Arficle 9.1(A) of the Oklahoma Moclel Contract requires that the
vendor shall provide an office for a monitor and Article 9.138 clearly states that the.
*Contract Monitor, in the performance of his duties, shall have access at all times, with or
without notice, to Inmates‘and staff, to all areas of the facility, and to inspect all documents
and records relatm%o the contract and the Owner/Operator's performance.” In Texas,
clause E.2.2 of the Mode| Contract provices that the * Contractor shall provide entg/ at all
times by the Texas Board of Criminal Justice and the Department,..as well as any dther
persons designated by the Department, shall be admitted into lire facilities at any time.” In
addition, clause C.9 provies for a contract monitor paid for by the vendor.

Overall, both the Oklahoma and Texas contracts provide greater detail regarding state
access and right to inspect a private facility than does the Minnesota contract.

Legal and Law Library Access

. Clause |.P of the Minnesota contract mandates that the “contractor shall provide a
||brarg which shall be made available toall inmates.”. This clause states that the library shal
have a° collection of titles reflecting the general reading Interests of the State inmate
Populatlon.” Clause I.R requires that the™ contractor shall allow slate inmates to obtain
esources through the Law Library Services,” Together, these contract clauses are supposed
t0 r%]uaran_tee |nmates adeguat a0Cess to a prisan law library that would meet th% ,
coristitutionally-mandate ”ﬂ ts 0f access for inmates. However, the language here Is too
Inexact in that'it fails to define what materials would be adequate under cUrrént constitutional

8
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mandates, . Instead, it leaves open too much discretion to the vendor to decide how to stock
law materials, thus opening the state up to liability for a failure to provide adequate
[BSOUrCES.

Section C5.110f the Texas Model Contract specifically states that the contractor
“shall provide ?Pace for.a legal library containing all the resouirces necessary to meet all
Court Orders and constitutional mandates.

. Section 5.30 of the Oklahoma Model Contract and Appendix D go further and state
%tltle the books that the venclor should provide in the library. Both the Texas and
lahoma contracts are superior to the Minnesota model in that they either make it an
affirmative duty of the vendor to stock a library to comply with the Constitution and court
orders, or the¥_ state what volumes the library should contain., Either language removes
vendor discretion, guaranteeing inmate rights and the protection of state Interests.

... In"comparison to Minnesota, Texas and Oklahoma provice greater contractual
specificity regarding the library requirements.

Mandated Savings/Goals

. There is no clause in the Minnesota contract that manclates that the vendor must

R‘rowde correctional Services less expensively than comparable services offered by the state.

or are anY other goals stated In the contract. In comparison, neither Texas nor Oklahoma
specify that in their model contracts. However, in the enabling legislation for both states,
cost savings as a goal of privatizing are described. Overall, ndne of the contracts are good in
detalllng the specific cost savings 0f the contract aIthough all three contracts do re(?uwe the
vendor 1o Indicate a per diem cost per inmate In Lhe contfact. However, the 1sue of cost
savings should appear ina contract so that both the vendor and the state arc clear as lo the
reasons for the contract and to indicate that if the mandated savings do not materialize, then
the state may repeal the contract,

Liability, Indeninijication, and Insurance Policy

. Clause X.A of the current Minnesota contract with CCA requires that the * contractor
shall incemnify, save, and hold the State, its representatives and its employees harmless from
‘1?3/ all claims or cause? ofaction” a,rlsm% from the performance of the contragt. N?where n
é ||contract ItS there a clause specifying that the vendor cany an insurance policy ot a specific
ollar amount,

Article + of the Oklahoma Mode| Contract provides getailed contractual lanquage
concerning insurance and liability. Section 8.1 is a general indemnification clause that
Protects tre state from anclalm. Sections 8.2 and8.3 mandate the vendor fo carly
nsurance to cover deatn and all claims based on civil rights violations. Section 8.3'also
mardates specific dollar amounts for workmen's compénsation, comprehensive, automobile,
business interruption, and other types of insurance.

In Texas, Fection 111 addresses insurance, stiﬁulating that the.* contractor shall obtain
and provide proofof general liability coverage,” worker's compensation Insurance,
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professional liability insurance, contractual liability insurance, boiler and machinery
insurance, and environmental insurance, with the dollar amounts of the coverage specified in
the contract. Section H.2 articulates specific details on the contractor indemnifying the state
from suit arising from the operation of the facility and the scope of the coverage here
parallels the Oklahoma language.

Overall, Minnesota contractual requirements regarding insurance are deficient in
comparison to language found in Texas and Oklahoma. Under the current contract, the exact
insurance requirements are left vague, subjecting the state to unnecessary ambiguity and
possible litigation or disputes over the requirements imposed upon the vendor.

Breach of Contract

There is no clause in the Minnesota contract addressing the issue of breach of contract
or damages or penalties that result from the vendor breaching the contract.

Article 10 of the Oklahoma Model Contract provides significant detail on breach of
contract and remedies. Section 10.1 address the issue of the state’s breach of contract while
8 10.2 addresses vendor’s breach. A vendor is deemed to have breached the contract if he
fails to “perform in accordance with any term or provision of the contract”; or if there is
“partial performance of any term or provision of the contract” not excused by the state; or if
the vendor acts in a way that would be “prohibited or restricted by the contract or law.”
Section 10.2(C) defines the scope of possible damages for breach, including actual or
liquidated damages or termination of the contract, and § 10.3 and Appendix C outline in
detail specific dollar amounts for liquidated damages.

Part I, section 1.3 of the Texas Model Contract describes the conditions that
constitute vendor breach of contract. These conditions parallel the grounds found in the
Oklahoma Contract, providing for breach when the vendor fails to “keep, observe, perform,
meet, or comply with any covenant, agreement, term, or provision” of the contract. Breaches
also include failure to maintain the appropriate accreditation (such as ACA standards) of the
facility, and a failure to comply with TDCJ policy. Section 1.3.3 outlines the remedies
available lo the state, and 8§ 1.9 provides for penalties and liquidated damages.

Overall, Minnesota’s contract is woefully deficient in failing to define the conditions
that constitute a breach of contract such that the interests of the state are not really protected
very much or at all. Further, for months CCA has failed to meet its contracted obligation to
provide a drug rehabilitation program at PCF, indicating an inability or unwillingness on the
part of the state DOC to act to enforce the current contract.

Right o fState to Change Contract/Contract Contingent Upon Availability o f Funds

There is no clause in the Minnesota contract giving the state the ability to alter the
contract or making the terms of the contract contingent upon availability of state funds.

In Texas, Part Il, § | makes TDCJ performance of any contract with a private vendor

"contingent on the availability of appropriated funding” from the state. In the Oklahoma
Modei Contract, there is similar language. These clauses are important because they give the

D
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state the option to nullify a contract if the state legislature does not allocate the money for the
contract, thus averting a situation where the state must still pay on a contract even though it
has not appropriated money for it.

Contract Termination/Strike Support

There is no clause in the Minnesota contract that provides for what happens when the
contract is terminated or what will happen in the event of a strike.

Section 5.18 of the Oklahoma Model Contract mandates that the vendor shall provide
the state a plan which details the “procedures for assumption of operations by the Department
in the event of the Operator’s bankruptcy or inability to perform its duties.” Elsewhere, § 2.4
allows the state to terminate the contract for any reason if it determines if it is in its best
interest to do so, and § 10.4 describes the procedures to follow for termination for cause

conditions.

In Texas, part 1, 8 1.3.6 permits the state to terminate any contract if funds are
unavailable. Similar language is found in § 10.5 of the Oklahoma Model Contract.

None of the three states provide any specific language regarding strike support or
what to do if a strike occurs, although § 10.4 of the Oklahoma contract implicitly addresses
the issue of strikes by requiring a plan for when the vendor is unable to perform its duties.

Overall, Minnesota does not have adequate contractual language to address strikes or
state control in the event of a strike or the termination of a contract. It needs this language
even though the state currently is only renting beds because if CCA were to close PCF the
slate would still need to address the issue of where lo house the inmates it has at that facility.

Reserve Right o fFinal Discipline and Use ofForce

There is no clause in the Minnesota contract that specifically addresses or authorizes
the private vendor to use force. On the other hand, Clause I.E of the Minnesota contract
indicates that “inmates from the state shall be subject to the contractor’s policies, procedures,
rules, and regulations” and that the “contractor shall have physical control and the power to
exercise disciplinary authority over all inmates from the state.” This clause authorizes the
private vendor to discipline inmates and it invests in the vendor the final authority and
decision to make disciplinary decisions.

Section 5.18 of the Oklahoma Model Contract stipulates that the vendor will “comply
with the Department policy regarding use of force” and this section of the contract also
makes it clear under what conditions and when the vendor may use what types of force. At
no point does the state confer unlimited power to the vendor to use force.

Section 5.15 discusses discipline and indicates that the “Department’s inmate
disciplinary policy shall be used” and that the state reserves the final decision regarding

discipline.
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In Texas, § C.5.23 states that the contractor “shall impose discipline through rules,
regulations and orders pursuant to an Offender disciplinary system meeting or exceeding
ACA standards, Court Orders, and TDCI policy.” Section C.6 defines the authorized uses of
force by private vendors, indicating both the time when force may be used and the level of
force that may be employed in these situations.

Because Minnesota has not enacted enabling legislation that reserves its right to make
the final disciplinary decisions or to define the limits in the use of force by the private
vendor, Minnesota has potentially opened itself up to a legal challenge that its delegation of
use of force and decisions over discipline are an unconstitutional delegation of public power

to a private party.
Conclusion

Overall, unlike Oklahoma and Texas, the Minnesota RFP and contracting process is
quite deficient and unsatisfactory lo protect the interests of the state. A comparison ofjust a
few sections of the Minnesota contract with those of other states indicates that the contract
fails to protect adequately the state’s legal interests. In addition, it is doubtful that Minnesota
DOC has the authority to contract for private corrections services under current state law.
Enabling legislation is needed to address the authority lo contract issue. It should specify the
RFP process and include the terms of a model contract used by the state of Oklahoma.

RIGHT TO STRIKE AND UNIONIZATION

One critical legal or political issue Minnesota should consider as it privatizes a
facility is the possibility that employees of the facility could organize and strike. This is a
real contingency that confronts the operation of a private facility that is not similarly
confronted with a public facility in Minnesota.

Generally, Robbins and others who have written on the topic of the right to strike
have not been experts in labor law. Consequently, they have ignored specific problems
regarding the unionization of corrections officers and the problems that may occur when a
prison facility transfers from public to private control.

The Public Employees Labor Relations Act of 1971 (PELRA) controls the labor
relations of all public employees in the state of Minnesota (Minn. Stat. § 179A.00 et seq.).
Sections 179A.18 and 179A.19 make it illegal for “essential” state employees to strike, and
corrections officers are considered essential officers. Hence, in the event of a termination of
a collective bargaining agreement or a breakdown in talks, there is no real threat of a strike
unless the strikers wish to face termination and the union representing them wishes to face
loss of representation and other representational rights. Instead, § 179A.15-16, for example,
call for binding arbitration of disputes.

Once a public corrections facility is privatized, or if a private facility is used to house
Minnesota prisoners, that facility and its employees are no longer under the jurisdiction of
PELRA. Instead, labor relations in these facilities come under the jurisdiction of the federal
government and the National Labor Relations Act (NLRA) (29 U.S.C. § 151-169 (1998).
The NLRA docs not ban strikes in the private sector. The result of using a private
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corrections facility is that the State of Minnesota is effectively preempted from legislating on
most matters of labor relations. The state would not be able to legislate to ban strikes in
these federal facilities because federal labor relations law generally preempts state regulation.

Put another way, the stale of Minnesota cannot ban strikes in private facilities where
it houses inmates while it may ban strikes under facilities it owns and operates because in the
latter case the employees are public and the state has the authority to regulate its own

employees.

Is there any way that the State of Minnesota can act to avert the threat of a strike or
labor impasse at a private institution? Robbins (1988) argues that states should insist in their
contract with private vendors that the latter bargain for no strike clauses or for binding
arbitration with their employees. However, just because the state asks that of a vendor does
not mean that the union will agree to that clause. Furthermore, there is also some question
whether the state could insist on specific bargaining terms of a collective bargaining
agreement without violating the NLRA. Contrary to Robbins’ (1988) suggestion, states
probably cannot force a private vendor to bargain with private employees for certain terms.

In addition, there are several other issues to consider when addressing the right lo
strike and collective bargaining. First, as of today, there have been no strikes at a private
prison facility in the United States. This suggests that while there is a possibility of a strike,
the reality of such an occurrence may be slim. Hence, this track record may suggest that the
fear of a strike should not be considered a significant concern.

Second, the reason there have not been any strikes so far is that because of specific
NLRA rules governing corrections officers, it is very difficult for corrections officers’ unions
to form in private corrections facilities. Absent a union, a private corrections employer
cannot bargain for a no strike clause and absent a union, it is difficult for private corrections

officers to strike.

The basis of this difficulty lo unionize lies in § 9(b)(3) of the NLRA. This section
states:

[TThe Board shall not...(3) decide that any unit is appropriate for such
purposes if it includes, together with other employees, any individual
employed as a guard, to enforce against employees and other persons ailes to
protect the property of the employer or to protect the safety of persons on the
employer’s premises; but no labor organization shall be certified as the
representative of employees in a bargaining unit of guards if such organization
admits to membership, or is affiliated, directly or indirectly, with an
organization which admits to membership, employees other than guards (29
U.S.C.A. 8 159(b)(3) (West. 1998)).

The NLRA *“guard exclusion” clause traces its genesis to amendments made to the
NLRA in the 1947 Tafi-Hartlcy Act (Jensen 1986: 457). Coming out of World War Il and
having experienced situations where plant guards hired to protect the employer’s property
went on strike with other employees, there was a concern in Congress that if guards were in
the same union or bargaining unit as other employees, their sympathies for their fellow
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workers would render them unable to perform their duties (Jensen 1986; McGuiness 1981).
Hence, in the Taft-Hartley Act, Congress amended the NLRA to preclude guards from either
directly or indirectly being in the same union.

Over the years, the National Labor Relations Board (NLRB) and the federal courts
have interpreted this provision broadly in at least two respects: first, in regards to the
definition of “guard” and, second, in regards to the meaning of “affiliation.”

Over the years, the NLRB and the federal courts have ruled that a guard includes fire
prevention workers (Chanqe VOUgh'[_AII'CI’&f'[, 110 NLRB 1342 (1954)), alarm service
employees (NLRB v. American District Telephone 205 F.2d 86 §3d Cir. 1953)), and oddly,
even janitors and dressing room attendants in some cases (One Star Boat Company, 4s
LRRM 1262 (1961); SWIft & Company 117 NLRB 61 (1957)). The most recent

ronouncement on what and who the guard exclusion clause covers is found in BPS Guard
gerwces, Inc. V. NLRB (942 F.2d 519 (8th Cir. 1991)), where the Eighth Circuit stated:

the potential for divided loyalty is not limited to security or police-type rule
enforcers but instead exists whenever any employee is vested with rule
enforcement obligations in relation to his coworkers |d. at 522).

Under the BPS standard, correctional officers are clearly guards for the purposes of
§ 9(b)(3) and therefore may not be affiliated in the same union with other non-guard
employees. Moreover, depending on how one interprets the BPS rule, many other personnel
in a private corrections facility could be considered a guard under 8 9(b)(3) if they enforce
some mles in relation to other employees in the facility.

What does it mean to be "affiliated?” In Magnavox CO., 97 NLRB 1111 (1952), for
example, the Board ruled that guards must be free lo “formulate their own policies and
decide their own course of action.” Id. at 1113. In Mack Manufacturing Corporation, 107
NLRB 209 (1953), the Board stated that non-affiliation meant a “union representing guards...
[must] be completely divorced from that representing noi>-guard employees.” Id. at 212.
While subsequent decisions over the years have added some nuances to the complete divorce
rule, essentially that remains the nile today (Jensen 1986).

In the context of corrections, the affiliation and guard definitions mean that no private
corrections officers can be affiliated in the same union with non-corrections officers. This
exclusion means that none of the major coalitional unions can seek to represent or assist in
the representation of corrections officers. This leaves private corrections officers on their

own to organize (McDonald 1998: 61).

The degree of difficulty facing private corrections officers who wish to organize is
demonstrated by two examples. First, few private corrections facilities in the United States
are unionized. This is true because, in part, most of the private corrections facilities have
been in southern right-to-work states (Schlosser 1998: 65). Yet in 1997, in the Wyatt
Detention Facility in Central Falls, Rhode Island, the NLRB supervised and certified the
election of the Rhode Island Private Corrections Officers Union (RIPCO) to represent the
guards. In addition to RIPCO, the National Professional Corrections Employees Union
(NPCEU) has formed and it represents a treatment facility in Washington, D.C. Finally, the
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Kentucky Corrections Officers Association (KCOA) also represents some units. Overall,
though, the number of organized private units is small.

Second, when a public and collectively bargained corrections facility goes private, the
union may lose its representation status and it may be difficult to reorganize. The PCF
facility in Appleton, Minnesota was represented by AFSCME when it was a public facility.
Once it went private, the guard exclusion requirements of § 9(b)(3) precluded AFSCME or
any other major union from representing the corrections officers.

Overall, the significance of privatizing or operating a private corrections facility in
Minnesota would mean that the state could no longer guarantee that the workers would not
strike. However, because of the significant difficulties facing private corrections officers in
organizing under the NLRA, the chances of either a union forming or a strike occurring may
be slim. Yet the successful formation of unions in other jurisdictions suggests that it may not
be impossible for unions to form in private corrections facilities and if they do, the possibility

of a strike when labor negotiations break down will increase.

MONITORING, COMPLIANCE, LICENSING, AND REPORTING ISSUES

One of the most important issues facing states when contracting out for any service,
including corrections, is the problem of monitoring a private vendor lo ensure compliance
with the terms of the contract and being able to take appropriate action if compliance is not
forthcoming.

Monitoring and Reporting

The first issue in terms of monitoring is the scope of monitoring access the siate will
be permitted. Monitoring is important because it is the means by which the state ensures that
private facilities and vendors are honoring the terms of the contract and operating according
to any standards set up by the contract or state law.

The first issue is who will be the monitor, how will the state gain access, and under
what conditions will the access occur? Second, what will be the scope of the access by the
public or the press? Third, will documents produced by the private vendor be covered by the
same freedom of information laws as similar documents produced by state institutions? Will
the vendor be engaged in self-reporting of required information, or will the state
independently gather information? About what type of events does the state wish to be
notified? Does it wish to know about: all inmate incidents? Deaths? Disciplinary or use of
force issues? Excessive medical care expenses? Finally, how frequent should the reporting
occur? Daily? Periodically? Per incident? All of these are important issues speaking lo the
degree of oversight the state wishes to have versus the amount of discretion it wishes to give

a private vendor.

Yet the bottom line question is does monitoring w* rk and is it an effective tool to
ensure compliance? The evidence here is mixed and the answer depends on whom one talks

to and when.
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In Texas, monitoring is set up under a contract that provides for the state to have
access at any time. Initial reviews of the operation of the private prisons labeled them a
failure, at least according to the Texas Board of Criminal Justice (TBCJ) (Fair, May 1990).
An internal audit of facilities run by CCA and Wackenhut indicated that while both
companies had promised “first-class facilities,” there were clear deficiencies in medical care,
substance abuse programs, and education programs, as well as numerous reports of inmate
abuse by inexperienced guards (Fair, May 1990). All indications were that the private
prisons were failing to meet the teims of the contract. However, subsequent reports indicated
that the vendors were willing to make changes in sendee delivery and the TBCJ indicated
progress (Fair, June 1990). Whether permanent progress has been made in Texas remains a

matter of contention.

In Florida, a private commission was set up to engage in monitoring. According to a
1996 report:

The Correctional Privatization Commission (CPC) utilizes an on-site monitor
at each of the two private correctional facilities it contracts. The on-site
monitors are employed by the CPC and submit monthly reports. In addition,
CPC contracts for an independent annual monitoring of each of the facilities it
contracts.

The contract monitoring instrument differs for the DC and CPC privatized
facilities. For the DC facility, the monitor reviews adherence to the terms of
the contract only. For the CPC facilities, the monitor reviews adherence to
ACA standards (Florida Corrections Commission 1996).

In general, the 1996 report noted that the cost and quality of the sendees provided by
the private vendor were satisfactory, although the report did note problems in assessing true
per diem costs or in obtaining other satisfactory measures of performance.

Finally, in Ohio, CCA’s Youngstown facility was to be monitored by the District of
Columbia and this facility was not supposed to have close-custody inmates (Anon 1998).
However, many problems have occurred in this facility, including allegations of the housing
of maximum security inmates, deaths, beatings, and substandard conditions. Lawsuits have
already been filed against CCA in relation to the operation of this facility, with more
pending. Additionally, there are calls from Ohio’s governor to terminate the contract with
CCA to house inmates at this facility.

The lessons of the Tcx£3, Florida, and Ohio facilities are twofold. On the one hand,
monitoring may not be enough to ensure compliance. There is evidence that private vendors
will do no more than what the state will contract for and then be willing to enforce. If there
are no terms in the contract the service will not be provided and even if there are terms in the
contract, unless enforced, there is no guarantee that the terms will be honored. The scope of
services is directly tied to the willingness and ability of the state to monitor and push for
contract compliance.
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On the other hand, these examples demonstrate that monitoring can work.
Monitoring can reveal deficiencies and when monitoring is coupled with state decisions lo
enforce, then the DOC can secure compliance with its requirements.

In terms of notification, there have also been problems in the past. The most famous
example is when out-of-state inmates in a CCA Texas facility escaped and the state of Texas
was not immediately notified. Similar allegations of lack of notification in regards to a
change in inmate classification also are being made in connection with the CCA Youngstown
facility. In these cases, the private vendor allegedly failed to provide notification of an event
the state wanted to know about. Eventually in Texas, the law was rewritten to mandate
notification. The outcome in Ohio is still unresolved today.

All this suggests that while monitoring is critical to the privatization process, it is not
clear from the evidence that monitoring is enough. Private vendors have strong profit
motives to cut financial corners and not provide expensive services. They also have the
ability to hide many of these cuts in services from monitors. This means that a state needs
clear language mandating the vendor’s duties, a monitoring program that allows for the type
of access and information gathering critical to assess compliance, and the enforcement tools
and resolve to require vendors to honor the contract and obey the law.

Regulatory Capture

One factor compromising the effectiveness of any monitoring program by the state is
the problem of regulatory capture. Regulatory capture is a term political scientists use when
parties who are supposed to be regulated by the government come to dominate or control the
regulatory process (Lowi 1969; Lindblom 1977; Cigler 1991; Farber and Frickey 1991).
Regulatory capture occurs when the close contact between the regulatory agency and the
regulated industry make the former dependent upon the latter for technical knowledge, when
they become sympathetic to the goals of the latter, or when personnel from the state leave to
become employees of the regulated industry (political scientists refer to this as the “revolving
door” phenomenon). Regulatory capture can also occur as a result of the interest group
activity and lobbying of the regulated industry, influencing policy makers and causing the
regulatory environment to become insulated from outside influence and biased in their favor
as opposed to remaining neutral. This phenomenon is ofien referred to as the formation of

“iron triangles.”

Harding, who is sympathetic to the privatization of corrections, acknowledges the
reality of regulatory capture when it comes to the monitoring of private prison vendors,
labeling the recruitment of former regulators to work for the regulated industry as one of the
single most important ways that capture occurs (Harding 1997: 33-4). In reviewing the
problem of capture, Harding distinguishes two ways to set up monitoring: by statute or by
contract (Harding 1997: 37-8). Statute-based monitoring is a compliance check system that
is created by the legislature, defining the types of monitoring to occur, goals, objectives, and
reporting mechanisms. With contract-based systems, the terms of the monitoring are
determined by contract negotiations between the state and a specific vendor.

Texas is an example of contract-based monitoring while Florida is an example of
statute-based monitoring (Harding 1997: 38). Florida law details the terms of monitoring in
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the contract while Texas law leaves the contract to define the scope and specifics of
monitoring. Because the contract itself defines the scope of the monitoring, and the terms of
the agreement will reflect the relative bargaining power of the state vis-a-vis the private
parties, Harding describes the Texas contract-based monitoring program to be inferior to the
Florida model and lie advocates the latter as the preferred system for setting up a monitoring

program.

However, even with a statute-based system, the problem of capture persists. So long
as the distance or goals or the regulator and regulated industry are seen as close or identical,
the state will not be able to engage in neutral monitoring. Harding points to the Tennessee
prison system, quoting a state official as saying that the private prisons are “in the family of
Tennessee prisons” as an example of how easy it is for a regulator not to view private prisons
as distinct enough from the state to monitor in an impartial fashion (Harding 1997: 48). In
fact, Harding even argues that perhaps the state itself cannot assign to the same department
the regulation of prisons and the delivery of prison services. This is because the conflict of
interest inherent in a system where a DOC regulates itself poses many regulatory capture-like
problems. As an alternative, he proposes to set up a separate regulatory body to monitor and
ensure compliance that is distinct from either the state or private corrections services agency

(Harding 1997: 162-64).

Harding’s concerns arc real and his solutions deserve merit. Were the state of
Minnesota to consider privatization as a policy option, it must confront the problem of
regulatory capture as threatening the ability of the state to monitor. If the stale wishes to set
up a competitive model where public and private facilities compete against one another then
the state should consider reorganizing the DOC to separate corrections regulation from
service delivery. Short of that, several other recommendations to minimize capture should be

considered.

First, the monitoring program should be statute-based. Currently, Minnesota has two
types of monitoring regarding the PCF. There is the compliance monitoring to license the
facility. This licensing inspection is part of the inspection process for all the corrections
facilities in the state and it is mandated by state law. Second, there is the contract
compliance monitoring for the PCF. The scope of this monitoring is defined by the contract
the state has with CCA. At a minimum, the state needs to change the monitoring process of
the contract to make it statute-based because it does not appear that the current process is
adequate to meet the state’s interests. For example, the state has been unable to get CCA to
provide a drug rehabilitation program at PCF even though it is required by the contract.

A second recommendation for the state is that it should enact legislation that prevents
the revolving door phenomenon, banning state officials from leaving office and taking ajob
with a private corrections vendor within eighteen months after leaving employment with the
state. Many states and the federal government already have this type of broad-based
revolving door legislation that applies not just to the corrections industry. Revolving door
legislation will help lessen the connection between the regulated party and the regulated

industry.

Third, the state may wish to consider rotating monitors to prevent the development of
personal relationships that could influence the compliance inspection process.
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Finally, the state needs to have real remedial options and enforcement to ds it can
employ to enforce compliance. As noted above, the state either does not have the tools or it
is unwilling to use what tools it has to sanction or encourage compliance.

Contract Enforcement, Damages, and Remedies

The success of any privatization program hinges on the ability of the contracting
parties to enforce the contract. It is critical that the state of Minnesota be able to enforce
breaches of a contract by a private party. Thus far, the record is mixed in terms of
Minnesota’s ability to enforce its existing contract and there are some questions regarding the
overall ability and viability of relying simply upon contract remedies to ensure compliance.

One basic argument given in support of the privatization of corrections services is
that if the state wants to secure specific goals it merely needs to negotiate them into the
contract. There are several basic problems with that argument.

First, unless the basic terms of a contract are determined by statute, the contract
negotiation process will define the terms of the contract, including the terms of inspection,
standards to be met, etc. This opens up the possibility that there will be a lack of uniformity
throughout the state as each contract defines potentially different terms of enforcement,

remedy, etc.

A second problem in enforcement is that the state must articulate a contract that
defines what to do in cases of noncompliance or breach. For example, a total failure by a
vendor to honor a contract constitutes a breach of a contract and would probably merit
cancellation of a contract. Yet what if the breach is only partial? The state needs to have
tools at its disposal that define what constitutes a material versus minor breach and how these
are handled. As noted above, the Oklahoma RFP and model contracts seek to do that,
defining the grounds both of what constitutes contract violations and what remedies, included
liquidated damages, are available.

Similarly, 88 G3.3 and G.3.5 of the Texas Model Contract provide for the
withholding of or deductions from per diems if the inspector deems that there is a breach or
partial breach of die contract or if the vendor is not complying with the contract. This option
of withholding payments offers the state remedies for noncompliancc that are more

satisfactory and quicker than simply going to court.

Third, even if damages and an enforcement mechanism are articulated by statute or
contract, the state must be willing to take steps to enforce the contract if breaches or
violations occur. For example, Minnesota currently seems unwilling or unable to act to
enforce its current contract with CCA for housing inmates at PCF, specifically in regards to
the delivery ofa drug rehabilitation program.

Fourth, while a contract is a contract, enforcement of these agreements is not a private
issue but a matter for the judiciary to handle. No matter how clear a contract and how
defined the remedies or damages clauses are, ultimately breaches of contract are legal issues
for the courts to address. For example, the general rule of law is that detenuination of
contract damages is ajudicial matter and that liquidated damages clauses will not be enforced
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by the courts unless damages could not be ascertained at the time of contract formation.
What this means is that the courts may not necessarily go along with negotiated clauses
specifying damages and they may or may not defer to contractual definitions regarding what
constitutes a material versus minor breach, etc.

Finally, even if the terms of a contract are negotiated, parties may not always honor
the terms or may sue to fight enforcement of the contract. For example, New Mexico had a
contract with CCA for a women’s corrections facility that included a clause giving the state
the option to buy. When the state sought to exercise that option, CCA sued. Eventually the
suit was settled, according to Nick D’Angelo, general counsel for the New Mexico
Department of Corrections, with CCA agreeing to pay the stale $3.5 million and lowering its
per diem in return for the state forgoing its option to purchase the facility. The point here is
that just because terms are in a contract that does not mean that these terms will necessarily

be enforced or obeyed.

Overall, Nick D'Angelo’s advice is that at a minimum, the state must specify in clear
and unambiguous language what it wants the vendor to provide and the state should avoid

drafting hasty contracts.

Licensing

One feature that appears to be unique to Minnesota in terms of regulating corrections
facilities is that they must be licensed and inspected by the commissioner of corrections.
Section 241.021 stipulates that the commissioner shall “inspect and license all correctional
facilities throughout the state, whether public or private.” Minn. Stat. § 241.021 subd. 1
This general power to license and inspect requires one inspection every two years, empowers
the commissioner to issue rules to require any facility to meet minimum state standards, and
permits the revocation of licenses of any institution that does not meet the promulgated
minimum state standards (Minn. Stat. § 241.021 subds. 2 and 3).

The power of licensing institutions serves several important objectives. First, it gives
the State additional leverage to inspect and monitor and to ensure that certain minimum
standards are being met. Second, it provides another avenue lo enforce corrections standards,
using the licensing process and the threat of revocation to ensure compliance. Third, this
licensing process, used in conjunction with contract monitoring, gives the State two different
yet complementary enforcement tools to promote state corrections goals. Finally, a licensing
system seems to act as a check on the creation of speculative prisons, that is, prisons built
privately and then used to house inmates, all without the knowledge of the state (Swope
1998). Instead, the licensing prevents the state from being surprised by a new facility.

However, while the licensing of corrections facilities strengthens the regulatory arm
of the State, it does not replace the need for enabling legislation, contract formation, and
monitoring. In the case of licensing, this process applies to all corrections facilities in the
state regardless of whether they house stale inmates. In the case of contracts, these involve a
private vendor housing state inmates and the contract interests that the state has in this
situation with a private vendor are clearly different from that of a state acting as a general
and neutral regulator. Hence, the slate needs both licensing and (he contracting process to
address distinct legal and financial interests.
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Finally, given that the state may be a regulator and a purchaser of corrections
services, there may be some conflicts of interest in performing both roles. This means that
the state needs to keep these two roles distinct, lest it confront due process challenges that it
is illegally using the licensing process as a way to enforce contracts.

Conclusion

Were Minnesota lo consider privatization as a corrections policy option, it needs to
make some decisions regarding monitoring, reporting, and enforcement. Its existing contract
with CCA for PCF is deficient in that it does not guarantee the state full access to the PCF at
any time for the purposes of inspection. Nor does the contract have language defining the
conditions constituting breach of contract or remedial policies to follow to correct contract
deficiencies. All of these problems hamper the effectiveness of the state-monitoring

program.

At a minimum, the state should enact a statute defining the scope and requirements of
monitoring. The statute should be used to guide specific contracts and the statute should
guarantee state, press, and public access to a private facility equal to the access accorded to a
public facility. The law should also define how monitoring should take place, with the state
providing the monitor. In addition, the statute and the contract should specify conditions of
breach and remedies, such as found in Oklahoma, and there should be a system that allows
the state to withhold payments for noncompliance. There should also be detailed language
regarding what the state wishes to be notified about and when. There must also be some
mechanism to provide for an independent review of any self-reporting provided by the
vendor to preclude the possibility of misrepresentation. Finally, the state should continue to
use its licensing system as a means of regulating private prisons, but it must not rely solely
on that licensing process lo protect its interests when contracting for corrections services.

Yet the most important lesson of monitoring is enforcement. Enforcement or
implementation oversight is the single most important variable influencing successful
compliance. The current record of Minnesota DOC is mixed in terms of its willingness or
ability to enforce the current CCA contract. Were Minnesota to expand its corrections
privatization, the lesson from other states is that contracts with the private vendors are only

as good as the enforcement mechanism.
PRIVATE PRISON OPERATOR LEGAL LIABILITY
42 U.S.C. § 1983 Lawsuits

Any individual who operates under the “color of the law” lo deprive an individual of
her civil rights may be sued under 42 U.S.C. § 1983. In general state governments that
operate correctional facilities cannot be sued under § 1983 because of sovereign immunity
(Chaires and Lentz 1996). However, sovereign immunity is not an absolute protection from

lawsuits.

The Supreme Court has ruled that state entities are liable for § 1983 violations in their
own facilities, yet the Eleventh Amendment and the principle of sovereign immunity
generally grants to state actors a qualified immunity from § 1983 suits for monetary damages
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brought against them as a result of their operating a prison. This means that, in general, state
entities are not liable for monetary damages arising out of 8 1983 suits, yet they and stale
actors or agents are subject to injunctive relief in these suits (Edelman v. Jordan, 415 U.S.
651 (1974)). In addition, while state actors are protected from monetary damages arising out
of the performance of their official duties, they may be liable for damages when sued in their
individual capacities (EXparte Young, 209 u.s. 123 (1908)).

One question the privatization of corrections services raises is whether the principle
of sovereign immunity similarly grants private corrections vendors qualified immunity Tom
8 1983 suits. Until recently the answer to that question was speculative and much ink was
spilled debating the policy and legal implications of shielding private prison operators from
these types of suits (Robbins 1998; Carter 1998; Koenig 1998; Schaffer 1996). Moreover, in
Tinnen v. Corrections Corporation ofAmerica, 1993 U.S. Dist. LEXIS 20309 (W.D. Tenn.
Sept. 21, 1993), Smith v. United States, 850 F.Supp. 984 (M.D. Fla. 1994), and Citrano V.
Allen Correction Center, 891 F.Supp. 312 (W.D. La. 1995), federal courts did hold that
private corrections operators possessed qualified immunity from suits that paralleled the
immunity enjoyed by states. These opinions suggested that private operators would be
entitled to the same immunity benefits as states and, more importantly, that qualified
immunity might translate into financial savings in terms of reduced insurance premiums.

However, in 1997, the Supreme Court ruled in McKnight v. Richardson, 117 S.Ct.
2100 (1997), (hat private prison operators did not enjoy a qualified immunity against § 1983
suits even though states would be entitled to such an immunity when they operated a

corrections facility.

The Court declined to extend qualified liability to private corrections vendors for
several reasons, but at the heart of their analysis was that the context republic versus the
private administration and delivery of corrections services was different, such that a
government needed the qualified immunity while private market participants did not.

The McKnight decision raised several important points with significant implications
for the privatization of corrections services. First, the decision clearly established different
liability standards for public versus private prisons. Suits arising out of publicly-operated
prisons grant states a qualified immunity against lawsuits while private operators will not
receive the same qualification. While states are not absolutely immune from § 1983 suits, in
part because individual agents of the slate may be named defendants in these suits and the
state may be required to indemnify these parties for any litigation or damage awards, the
McKnight decision definitely sets a precedent that private prison operators bear a liability

that states do not.

Second, McKnight potentially changes the cost calculations regarding the operation of
private prisons. While the justification for private corrections is that private vendors can
deliver corrections services more efficiently at costs cheaper than offered by the stale, these
savings may be offset by the increased liability and legal costs associated with these vendors
not receiving limited liability. More specifically, private vendors may face higher costs in
terms of insurance premiums and judgments. Moreover, and this is purely speculative, juries
may be more willing to award higher punitive damages against private vendors in 8§ 1983
cases than they would have offered if the state were liable and could be sued. The basis for
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this claim is that citizens may be less concerned that taxpayers will be on the hook for the
damage award when the suit is against a private party. Again, it is too soon to know if this
claim will prove to be true, but nonetheless there is a potential that private vendors could be
facing significant liability costs as compared to a state government.

Third, McKnight does not mean that states are off the hook in terms of § 1983 suits
against private parties. In West v. Adkins, 487 U.S. 41 (1988), and in Rendell-Baker V. Kahn,
457 U.S. 830, 842 (1982), the Supreme Court held that a private actor is a state actor when
the function being “performed has been traditionally the exclusive prerogative of the state.”
Yet state agents may still be named parties to the suit and in fact have been so named in three
current cases. This means that states may not use private prisons to escape any legal
responsibility they have as a result of the infringement of civil rights caused by private prison
vendors. Hence, states cannot shield their liability by hiding behind a private operator (Gold
1996: 380; McDonald 1998: appendix 21; Nelson v. Prison Health Service, Inc., 1997 WL
821531 (M.D.Fla. 1997)). Ifprivate vendors are less respectful or less likely to protect the
rights of inmates than are state operators, then both the private vendor and the state may face
increased exposure to § 1983 when the corrections system is privately as opposed to publicly
owned and operated.

Finally, the potential increased operating and insurance costs surrounding the
operation of private corrections facilities should force states to reevaluate the indemnification
and insurance requirements in their contracts with private vendors. Current contracts may
not have enough insurance requirements or may be lacking language that requires private
vendors to indemnify the state fully for all the potential 8 1983 expenses.

Overall, the denial of qualified liability to private corrections operators potentially
exposes both the state and private operators to liabilities that the state as a prison operator does
not face. How this will impact the efficiency and operating costs of private prisons is yet to be

seen.
Legal Liability of Private Corrections Operators

In addition to § 1983 liability, McKnight indicates that private vendors may also be
responsible for other types oflegal claims that states are not. A quick review reveals that the
potential basis of claims is extensive.

42 U.S.C. § 1985 Civil Rights Liability

Section 1985 addresses private discrimination by private parties. Passed as part of the
1871 Civil Rights Code, 8 1985 was originally part of the “Klan Acts” and was aimed at
preventing the Ku Klux Klan from discriminating against Blacks. Specifically, 8 1985
provides that:

If two or more persons in any Stale or Territory conspire to prevent...for the
purpose of depriving, either directly or indirectly, any person or class of
persons of the equal protection of the laws, or equal privileges and immunities
under the laws...the party so injured or deprived may have an action for
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recovery of damages, occasioned by such injury or deprivation, against any
one or more of the conspirators.

The focus of § 1985 is on preventing two or more individuals from interfering with the rights
of another. This means that the state itself is not liable for civil rights deprivations under this
law. Even public officials acting in their official capacity as public officials are not liable
aGraves V. ﬁnlted States, 961 F.Supp. 314 (D.D.C. 1997)). Hence, only when public
officials or employees are acting as private individuals or parties is there any legal liability
attached to the state via § 1985. This means that private prison operators, as private persons,
may be part of a conspiracy to violate the civil rights of individual prisons even though the
same exposure does not attach to the state when it operates its own corrections facilities
(Chaires and Lentz 1996).

To prove a § 1985 violation, a prisoner would need first to demonstrate a conspiracy
between two or more persons in the private corrections facility. Mere, policies adopted by
the warden or any of her staff may be considered when looking to see if two or more people
agreed to deprive someone of their civil rights. This agreement could also pertain to the case
where guards conspire among themselves or when any of the different private parties so
agree to engage in certain types of behavior. What type of behavior could result in a § 1985

violation?

Merely discriminating against prisoners (Ua prisoners is not enough. Courts have
held that prisoners in themselves do not constitute a protected class (JUStICe V. Coughlln, 941
F.Supp. 1312 (N.D.N.Y. 1996); Mulsh v, Austm, 901 F.Supp 757 (S.D.N.Y. 1995); Lowe V.
Carter, 554 F.Supp. 831 (D.C.Mich. 1982)). Instead, a prisoner would need to show cither
that he was a member of a protected class, such as a specific race, national origin, or religion,
or that a specific constitutionally-protected right was being infringed (for example, there was
a First, Eighth, or Fourteenth Amendment civil rights deprivation). Were this demonstrated,
along with an explicit or implicit agreement between two persons, then the private prison
would be legally liable lor the civil rights deprivation.

Hence, unlike a state prison operator, a private vendor faces unique tj 1985 liabilities.

Tort Liability

Another type of liability private prison operators face is for torts committed by the
corrections facility, staff, and employees. Unlike the State of Minnesota, which generally
enjoys limited tort liability immunity under state law (Minn. Stat. 8 3.736), a private vendor
would not be able to claim this immunity or limit on tort awards.

The implications of this tort liability are potentially enormous. Specifically, while the
state of Minnesota can protect itself against liablity for the torts committed by its staff, were
an employee of a private corrections vendor to commit assault, battery, or any other tort
against an inmate, that employee would be liable for the tort and the private vendor would
similarly be liable under the doctrine of respondeat superior.
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Hence, the potential for tort liability may potentially drive up the costs of operation of
a private facility, imposing additional concents for the state in terms of insurance
requirements to be specified in the contract with the private vendor.

Compliance with other Federal and State Laws

Operation of a private prison may also impose other legal liabilities upon a private
vendor. For example, according to the recently decided Supreme Court decision,
Pennsylvania Department of Corrections V. Yeskey, 118 U.S. 1952 (1998), private vendors
and state operators of prisons must comply with a host of new requirements under the
Americans with Disabilities Act. In addition, building codes and Occupational Safety and
Health Administration (OSIIA) requirements may impose specific legal requirements upon
private vendors that the state does not face when it operates a facility. Perhaps the state of
Minnesota could alter some of its laws to exempt or modify application of these laws when it
comes to private prisons, but there are potentially many federal laws that could be applicable

to private prison operators.
“Deliberate Indifference” and the Eighth Amendment

One last potential legal dilemma facing the state of Minnesota and a private vendor
grows out of the Eighth Amendment’s cruel and unusual punishment clause. In Farmer v.
Brennan, 114 S.Ct. 1970 (1994), the Court held that state prison officials, and presumably
those acting under contract with the state, may be held liable for their deliberate indifference
to prisoners’ Eighth Amendment rights when they knowingly disregard a substantial risk of
harm to the prisoner. This standard requires proof, either direct or circumstantial evidence,
of an objective component of harm and a subjective component: that the state official or actor
knew of the risk and failed lo act or directly caused the harm. Under this ruling, the courts
have held that a state may be liable for an Eighth Amendment violation if it deliberately
refuses or neglects to provide medical care or other sendees to prisoners. Given this standard
and earlier rulings such as West v. Adkins, 487 U.S. 41 (1988), a state that contracts out to a
private vendor to provide corrections sendees could still remain liable under the Eighth
Amendment if it knows of possible violations or abuses by the private vendor but fails to do

anything about it.

Similarly, as noted earlier, a state can be held liable for actions of a private party if
one can demonstrate “state action.” To show that, a party would need to connect some notv
neutral involvement between the government and the challenged activity. Specifically, if one
can demonstrate that the stale was sanctioning or encouraging the deprivation of civil rights
of an inmate by a private corrections vendor, or even if the slate turned a blind eye to this
deprivation by a private vendor, then the state may also be liable for the civil rights

deprivation.

The importance of the deliberate indifference and state action doctrines here is that a
state such as Minnesota cannot necessarily insulate itself from legal liability by turning its
facilities over to a private vendor. If the state remains heavily involved in the oversight of a
private prison, one may be able to assert that the state involvement rises to the level of state
aelion, thus implicating the state as a defendant to any suit. Conversely, if the state
deliberately refuses to gel involved as a way to escape liability, such deliberate indifference

16
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may still implicate the state under the Eighth Amendment. In either case, the state needs to
strike a balance between too much and too little oversight, not only to address the scope of its
liability, but also to balance the ability of the private contractor to be flexible enough to save
operational costs versus the state’s need to mandate standards to ensure that it has not
unconstitutionally delegated away its constitutional responsibilities.

Conclusion

Overall, private corrections vendors must bear al! of the responsibilities of state prison
operators but do not reap any of the legal benefits. One commentator stated concisely:

Private jail and prison operators are apparently subject to statutes fashioned to
render state agencies liable for their misconduct, but ineligible for the benefits
derived from statutes and common law doctrines that preclude or limit the
liability of public bodies, such as state tort liability and the doctrine of
sovereign immunity (Grant 1986: 135-6).

Private prison operators potentially face many legal issues and liabilities that states do
not face when they operate corrections institutions themselves. The exact scope of this
liability and how it will impact costs, operations, and program is not yet clear because cases
such as McKnlght have only recently made it clear that private prison operators do not enjoy
qualified liability from civil rights claims. Hence, litigation is currently occurring that will
determine how this liability plays out in court, and future litigation will no doubt also open

up private prison operators to additional sources of liability that states do not confront.

CONCLUSION

The legal issues surrounding the privatization of prison facilities are significant yet do
not pose an insurmountable barrier should the state of Minnesota decide to pursue this option
to deliver corrections services. This chapter reviewed what the slate of Minnesota needs to
consider or undertake were it to privatize some or all of its corrections facilities. Included in
the conclusions and recommendations are:

$ The state of Minnesota presently does not have statutory authority to privatize
its corrections services. This means that even the current contract with CCA

to provide correction” services at the PCF may be illegal.

$ Because the state of Minnesota has not reserved for itself the final
determination regarding the use of force or the imposition of discipline at the
PCF, its current contract allowing for the private vendor to use force and
discipline inmates may violate the federal or state constitutional clauses
against the delegation of legislative or public authority to a private party.

$ If the state of Minnesota wishes to privatize corrections services, itneeds lo
enact enabling legislation defining the goals of privatization, the powers to be
delegated to the vendor, powers to be reserved to the state, the RFP process,
and the general content of the contract with private vendors,



THE LEGAL AND POLITICAL DIMENSIONS OF PRIVATE PRISON

$ The state enabling legislation needs to provide for the creation of a state
model contract that would form the basis of all contracts with vendors.

$ Contracts with private vendors need to be very specific with regards to the
delivery of services to be offered by the vendor.

$ Contracts with private vendors need to specify in detail the conditions for
what constitutes a breach of contract, the remedies for breaches, and the
possible liquidated damages or penalties in the event of a breach.

$ Contracts with private vendors need to specify in detail the insurance
requirements to be met by these vendors and the contracts must indemnify the
state against all claims arising out of the private operation of a corrections

facility.

$ Contracts with private vendors must specify a process for the state to monitor
compliance and to verify any services and reporting made by the private
vendor to the state. Any monitoring program set up must guarantee the state
access to the private facility and records without notice and at any time.

$ Contracts with private vendors must seek to avoid the problem of regulatory
capture by preventing former state officials from assuming employment with a
private corrections provider for 18 months following the termination of state

employment.

$ Contracts with private vendors must specify a plan and procedure for the
resumption of state control in the event of a strike, the inability of the vendor
to perform the contract, or the termination of the contract.

In addition to the above recommendations, tlere are two additional concerns that
need to be noted. First, were the state of Minnesota to privatize a corrections facility, the
employees at this facility could strike and the state could not prever, this strike. Because the
employees al the facility would no longer be state employees, they would be governed by
federal law, and state legislation to preclude strikes would be federally preempted.

Second, the private operation of a corrections facility introduces a degree of legal
liability that state operation docs not face. The scope of this liability is potentially
significant, leading perhaps to costs and expenses by a private party that would make its
operation of a facility more expensive than state operation.
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Subject: [Fwd: Additional info for tomorow's hearing on HB 55]
Date: wed, 09 Apr 2003 13:19:00 -0800
From: Bruce Weyhrauch <Representative_Bruce_Weyhrauch@ Legis.state.ak.us>

Organization: Alaska State Legislature
To: Ginny Austerman <Ginny_Austerman@ legis.state.ak.us>

bill file

Subject: Additional info for tomorow's hearing on HB 55
Date: wed, 9 Apr 2003 13:50:00 -0500
From: "Frank Smith" <fsmith@kanokla.net>
To: <Representative_Bruce_Weyhrauch@legis.state.ak.us>
CC: <Representative_Nancy_Dahlstrom@ legis.state.ak.us>,
<Representative_Jim_Holm@ legis.state.ak.us>,
<Representative_Bob_Lynn@ legis.state.ak.us>,
<Representative_Paul_Seaton@ legis.state.ak.us>,
<Representative_Max_Gruenberg@ legis.state.ak.us>,
"Ethan Berkowitz" <Representative_Ethan_Berkowitz@ legis.state.ak.us>

Dear Representative Weyhrauch,

The sponsor of HB 55 requested at the last Committee hearing that my
statements be verified. 1 sent some documentation to the Committee within a

few days.

I have received today the just-posted URLs for a settlement in which the
federal government successfully sued Arkansas, substantially over the
behavior of its contractor, Cornell Cos. I believe some of the many things
that Cornell has been accused of include:

Not assuring that its educational program met IDEA guidelines.

Appro:-: imate year-long failure in Ffilling a psychologist®s position,
despite far more accessible labor market than they would experience in
Whittier.

Filling the psychologist™s position at last with a practical nurse with
forged psychologist™s credentials. She testified iIn a court case as an
“"expert” and "treated" jJuvenile inmates.

Not assuring that adequate suilcide prevention measures were in place,
resulting in death.

Serious Tire code violations.

Falsifying records involved iIn a death of a juvenile.

Gratuitously assaulting juvenile inmates.

Having assigned staff attend a meeting, rather than monitoring suicidal
juveniles.

A staff member fired for allowing other youths to abuse a juvenile
murdered his estranged wife, her companion and killed himself not long after
leaving Alexander.

The URL for the settlement is:
http://www.usdoj .gov/crt/split/documents/alexyouth_sett.pdf

The URL for the complaint is:
http://www.usdojgov/crt/split/documents/alexyouth__comp .pdf

The question of where liability lies if Cornell abuses or neglects prisoners
at Whittier is a thorny one which should be resolved before the matter is

passed from Committee.

In testimony Cornell supporters have termed Alaska®s contract with CCA for
holding prisoners at Florence to be "successful.™ I began a table last

A/A0B2:52 PM
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night with synopses of documents questioning such a notion. The original
documentation is so extensive | could not finish it though 1 worked for many
hours. I have attached numerous pages. | will fax it to the Committee when

done, probably today.

The sponsor asked about the foundation for my statements about Cornell®s New
Morgan Academy and its closure. I previously sent a compendium of stories
which included some of the horror stories about New Morgan, dozens of
incidents of abuse, including repeated sexual abuse of female juveniles
there, and the reasons for its closure.

Cornell bases much of its proposal on a supposed study '"proving" that
private prisons save money for states and deliver adequate services, one
that was v/ritten by a student for the Harvard Law Review. The student has
been a Reason Institute fellow and may still be. The "study"™ 1is not a study
at all and it is not even a review of the literature. It is more commonly
known as a note which would not be subject to the peer review involved in
an actual research project. Another Reason Institute fellow co-authored a
study which claimed that six escapes at CCA Youngstown (written prior to two
murders) '"..._.show why the private sector®s role in prison management role in
prison management and construction should expand.”™ Youngstown was closed
not long afterward and remains empty, leaving the city holding the bag for
its infrastructure improvements and tax givebacks. URL at:
http://www.heartland.org/Article.com?art!d=800

We have yet to see an economic feasibility study on the Whittier proposal.
An actual study done on Delta Junction indicated the project could not go
forward profitably unless the contractor charged almost $100/day. That was
four years ago and despite the need to only convert, rather than build,
prison buildings. The labor force is Delta is immensely larger than
Whittier, which might have 6-10 potential employees amongst its residents.
The previous supporters of this legislation, last session, maintained that
Whittier deserved a chance at the prison as supposed economic development.
A billion dollar proposal divided by 10 jobs would mean a subsidy of
$100,000,000.00 per job. This is in a community which has already received
huge state grants including the $60 million dollar one-way auto tunnel and
millions iIn port improvements with a population, including women, children
and retirees, of 182 residents.

I visited the state of Louisiana this past week. I was denied entrance to
the extremely troubled juvenile facility at Tallulah because of what the
Secretary of Juvenile Justice®s office termed "extensive litigation” with
"all kinds of people™ at the place and was requested to postpone my visit.
Two successive private operators have made an unbelievable mess of things
there. The state finally assumed control, but is unable to close it because
of the bond problem even though the state did not directly back or issue the
bonds. Another facility at Jena sits idle after horrendous abuse of
juveniles by still another private national contractor. I will fax an
article which shows that this troubled private prison has jeopardized the
state®s entire bond rating, which could cost the taxpayers hundreds of

millions of dollars. Here 1is its URL:
http://capitolwatch.reallouisiana.com/html/B6580F65-D326-470E-9E68-9B26E920C
49B _shtml

Thank you again for your continuing interest in the facts regarding this
bizarre proposal.

Sincerely,

Frank Smith

A/ B 252
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Subject: House Bill 55
Date: mMon, 07 Apr 2003 22:01:36 -0800

From: William Hathaway <billandann@gci.net?--
To: Fran Zarling <Fran_Zarling@ legis.state.ak.us>, Brad Wilson <brad@ psea.net>,

daniel_colang@correct.state.ak.us

Please allow me a short note to explain why | think private prisons are
not a good idea for Alaska. For the following reasons and many others |

urge you to vote against private prisons.

1. Missouri is doing away with its private prisons because the
liability paid to law suits is 600 times greater than that paid at State

run prisons.

2. Texas is reducing or doing away with its private prison contracts
after having to sent the Texas Rangers into several of them to restore

order. Oklahoma 1is close behind.

3. Pennsylvania, Connecticut, and Wisconsin are suing and jailing the
wardens at their private facilities for failing to adequately control
contraband within their facilities.

4. Low pay, no benefits, and lack of training lead to rampant
corruption and iIneptitude at private prisons. Low pay and high turnover
rates will, forever, prevent conditions fromimproving.

5. The rate of escapes from private prisons exceeds thoseof Staterun
prisons by a factor of greater than ten. This is not providing the
public with the protection it deserves.

6. On several well publicized occasions private prison companies have
hired people who cannot pass a standard background check. Corrections
Corporation of America reportedly hired a person in one state, as a
substance abuse counsler who had a felony drug related warrant in

another state.

7. The cost per bed per day listed on all of the Corrections
Corperation of America contracts that 1 was able to find out about DOES
NOT include two very important costs. Transportation and medical costs
are still incurred by the State. If you ADDthese two costs to the cost
per bed per day listed on the contracts you will find thatprivate
prisons are NOT COST EFFECTIVE.

8. Ask any Alaskan prisoners returning from the private facility in

Arizona. 8 out of 10 will tell horror stories about "renting a guard",
rampant contraband, and legal violations that are covered up. Almost
without exception they are happy to return to PROFESSIONALLY run State
Prisons.

For anyone who doubts these statements please check out the following
web sites. corrections.com, corrections chat, law enforcement chat, the
corrections professional, and corrections forum.

A//20B 901 At
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Frank Smith
390 S.E. lIOAve.
Bluff City, KS 67018-7630
(620)967-4616
fsmith@kanokla.nel

March 14, 2003
Representative Bruce Weyrauch
Chairman, State Affairs Committee
Room 102, State Capitol

Juneau, AK 99801
FAX: (907)465-2273

Dear Chairman Weyrauch,

Thank you for allowing me lo testify yesterday afternoon. As 1 indicated in testimony, T
am a volunteer citizen activist. No one has ever paid me for my contributions to the

private prison question.

You asked if t provide written information about HB 55, and there was also a re(iues_t to
Qro'/lde specifics of testimony about which there was objection by Rep, Hawker, [ think.
T00 only had anaudio stréam on the hearing.

I'm also not sure which information if an}/, might have been objected to on ray purt.
{Perhaps all?) 1was not testn‘ymg from written notes so let me provide details as well as

cat v call, off the top of my head.

f mentioned that this Whittier project has a price tag of $1,000,000,000. Ms. Margo
Knulh testifying as counsel for DOC fast year put the figure at ($985,000,000). Because

of Proposed contract modifications, inflation, etc., I'm sure this Is now over a billion

dolfars, My comments ubouL. that were made because the Committee needs to be aware

that if is essentially hearing from salesmen and they are going to present their product in
the best possible light.

| agreed with Mako Ha%er_ty’s testimony, that prisons arc a “failed experiment,” While
there is some subjectivity involved in this estimation, 1did provide some specifics. Ms.
Bowery testified on Tuesday and said the “savm?s” in the Tennessee system were but
cents riday. 1'd never heard of her before but her facts and opinions were quite accurate.
1supfpl|ed the 38 cents per day figure in testimony following hers Tuesday, and which she
testified to yesterday. _ _

* | mentioned that Cornell's New Morgan Academy in Pennsylvania was closed
due to loss of contracts with sending aqenmes, because in part of chronic sexual
abuse of juvenile wards. There is a plethora of stories Irom Lhe Pennsylvania
press documenting this, | wotdd be happy to provide URLS.

* | suggested that you ask Mr. Wichc about Cornell’s non-renewal of the Santa Fe
jail contract. The reason Cornell gave is that it was not financially rewarding, but
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I'm not sure thai was the ﬁrlm_e factor. | understand that a scathing Grand Jury
report may exist covering the difficulties. _ o
| mentioned that a contractor gi pair of brothers, 1 be_heve?]bunt eight prisons and
left the. Texas municipalities bonding for them holding the bag. The state took
them over in “distress sales” for about hall' the construction costs, | can research
thisand provide a URL ifyou’d like. _ -

| mentioned that contracting for private Jorlsons has been failing since the 18h
Century. In that context™ 1 mentioned former AK DOC Director Charles
Campbell’s exhaustively researched work on the issue, covering about 75 years.
That book is “Ihc Infolerable Hulks." Third edition (2001) is in paperback
published by Fenestra books. ISBN 1-58736-068-3 Mr. Campbell has also been
a federal prison warden and was the Cleary Monitor in Alaska, -
My own recent work on Native Americans in Tpnvate prisons _is in “Capitalist
Punishment,” by Clarity Press. It can be ordered from Amazon, Bookmastexs, etc.
|t contains chapters by u number of international experts in the field. Here’s a
description hetTXjrwwyi-bookmasters-com/claritv/b002Q.htm 1'd be happy to send
m¥ chapter to you in Acrobat or text format in an e-mail, or to fax it to you.

1 have approximately 150 pages of affidavits and statements from Alaska
Prlsoners at CCA-Florence’s CADC, mostly Natives, who alle?e that they were
reated brutally in what might best be described as “guards’ riots.” 1worked lor
years ns an investigator and find those statements have internal validity and
consistency. | am inclined to believe them, particularly as it appears they were
written contemporaneously with the incidents and thé inmates appear to have
been separated and out of communication with each other, but their descriptions
coincide to a great degree. 1lalso spoke to a prisoner a few months ago who
verified the description of the second incident. My wife and | had visited him
three yours a%o at Florence. Though present, he was net involved in the second
incident that happened after our visit (he was absent for the first). lie indicated
that part of the problems the prisoners were trying to peacefully resolve involved
being fed food labeled “Not for human consumption,” %ettlng 0od served East its
expiration date, and not receiving hot meals for which ww State of Alaska had
contracted. There were also complaints, as Sen. Hoffman related, about lack of
Native cultural activities. | should mention that CCA considers this to be one of
their “model” Pnsons. _ _ _ _
The closure of the CCA prison at Youn?stown, Ohio has been widely covered in
the popular press. | can provide article URLS or you can get them from
Legislative Research, of course. | may have mentioned murders and escapes
which are the crucial issues regarding its failure, but the lax givebacks and
infrastructure Prowded were also essentially wasted for the community.

The closure ot the Wackenhutjuvenile prisons at Jena and Tallulah, Louisiana has
also been widely covered in the popular press. Wackenhut has duplicated this
miserable performance overseas, to the Pomt where many immigrant children
sewed their lips together in protest over the conditions that they endlessly were
forced to endure, An Australian government minister resigned over the scandal.

| think r mentioned that a city In Wyoming, population 9,%{10 and on the road
sytem, turned down a prison siting on the grounds that it did not have sufficient
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population lo staff such a facility. Thbelieve it was Rawlins. T'd be glad to find n
URL for the story.

» The figure uf 8 families on some sort of public assistance in Whittier was
obtained from the Alaska Division of Public Assistance last year. | can provide
the e-mail with the inlo ifyou'd like.

» The population figure for Whittier was U.S. Census Bureau data. Almost the
entire Whittier population lives in the Buckner building. In the summertime, the
vacancy rate is zero. | think there may be many, many more voters in Whittier
than residents and 1would be curious as to how many people receive PFDs at
Whittier addresses. Twonder if people from outside who tied their boats up there
only in the summertime could be recipients.

» llie CCA Crossroads prison at Shelby, Montana gave assurances that it would not
import prisoners from other states upon which contingencies the legislature
allowed its construction. Montana is experiencing a substantial decline in prisoner
population due to accelerating releases because of budget pressures. It started
pulling prisoners out of Crossroads and CCA is now lobbying vigorously lo
remove the exclusion, ihis creates serious problems not limited to what happens
to imported convicts who commit a new crime while at Crossroads. Does
Montana pay for prosecution imprisonment afterward? The Great balls Tribune
extensively covered this. One prisoner was recently murdered there by another.

e | may have mentioned contractor/tribal involvement with troubled corporations.
I’ve heard and reud that KNA is foundering, and they were involved in the Kenni
and original Whittier proposals. 1 think Chugach, which was involved with the
Deliu project, also hud considerable financial difficuldcs. There are many stories
regarding KNA in the Peninsula Clarion, the Anchorage Daily News, and George
Wright, who has been involved with AND, KNA, etc. has been regularly in the 1
press, including the Juneau Hmpirc. ITe testified yesterday in support of SB 99,
but I’m not sure if he was on yesterday’s list for HB 55. Much of the fiscal
problems relate to pull tabs and bingo licenses.

» | suggested asking Cornell and its consultant Mr. Prewitt about their roles in the
lawsuit involving Delta. Junction. 1think it might be particularly germane to ask
aboul former legislative influence That may have been used lo gel the City to settle
what appeared to me to be a rather wiimablc case. This was referred to in an
Anchorage Daily News stoiy. | also suggested asking Mr. Wiebe about the suits
involving the state of Utah and the municipality of Oxnard, California. The
settlement of the Utah suit (for $1.6 million, Tthink) is posted on the internet as
are stories in Utah newspapers. The Oxnard settlement ($1.1 million, | think) 1
obtained on a FOIA from the City of Oxnard and would be happy to provide it
and background if 1can dig them out from whatever pile 1threw them in last year.

* | mentioned the Arkansas “professional” who was hired, aller a long period of
vacancy, to the treatment position in the Cornell's managed juvenile facility. This
was covered in the state press and there was discussion in the Arkansas legislature
about it. She had falsified her credentials, not for the first time. She even
testified as an “expert"” in court cases. | believe the corporation had warnings.
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Please direct me tn any other issue I mny have missed in this response.

Regarding your request for additional written information to be put into testimony, 1
would add:

Whittier residents had the prison proposition pul to them, Tam told, as a way to get the
tunnel (which the state put some $60 million or so into, for one-way auto traffic) opened
24/7 and with reduced or no tolls, f think it presently costs $15 per round trip. Mr.
Butler denies my information about the petition. | understand that numerous opponents
from Whittier wanted to testify yesterday but the high winds have interrupted their phone
service.

Tsuggested facetiously last yenr that some residents might have considered hosting the
world's largest bordello if it meant free tunnel passage.

Cornell claims a prison would “add value" to the tunnel. That's an interesting turn of
phrase. | wouldn’t think, that if someone took half the money in my wallet, that they

were somehow “adding value” to it.

Although there is substantial pressure mounting against the prison proposal in Whittier, it
is suppressed by community pressure that wants the state to absorb those additional
tunnel costs. 1was informed yesterday that a fiscal note has been recently attached to the
tunnel opening 24/7. 1didn't gel the figure, but might he on the order of $7 million per
year. Local Whittier opposition was voiced in a Tuesday hearing on SB 65.

The proponents have claimed that comparing a public prison in Anchorage to a private
one in Whittier is an “apples to apples” comparison. It is hardly that. The transportation
for a theoretical workforce in Whittier would present substantial problems. The Seward
Highway trip is oflcu hazardous and lengthy; the tunnel passage involves long waits. I’'m
sure you must have driven this road when it was either icy, obstructed by snow or
landslides or blocked by some octogenarian driving his Winnebago to Kenai 15 miles an
hour below the speed limit with his left blinker on the whole way. In contrast, Mnt-Su
already has all the labor force (a 7% unemployment rate) and services available that a
new facility would require. The highway to Sutton had considerable improvement three

years ago.

I can’t conceive that Cornell would pay the kind of wages it would lake to attract
competent .stuffto a Whittier facility. 1would urge you to ask Cornell for the starling and-......
average wages for their guards at all their facilities, nationwide. Cornell singles out the

Y-K facility in Bethel to compare costs. But Bethel has DOC staff that puis in substantial
overtime because the facility is too small. These professional correctional officers often 1
hove substantial time in pay grade and range, so their cost is higher. It is no more
ac-curate to compare their average compensation against proposed Whittier salaries than it

is to average all Wal-Mart employees by including the four family members who occupy
numbers 7-10 on the current Forbes Magazines “10 Richest in the World” list.
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Bethel officers spend much time escorting nnd processing inmates in this loo-small
FaC|I|ty. They [ECEIVE N geographic differential, 38% 1 think, because of the higher cost - --
of living there. Limitations in that posting include things like s isolation from
mainstream Alaska and municipal water that appears to have been pumped directly from
a hog -wallow.

Cornell proponents have stated that they would draw their Whittier staff from “South
Anchorage and Girdwood.” Both ofthese areas are in the “high rent” district and 1'd bet
1could process all such applicants during an afternoon coffee break, fhc people who
would need [0W paying jobs like this, who would be desperate enough lo commute, have

the least reliable transportation.

Tshould also note that being a correctional officer requires more than being given a badge
and a set of keys. It takes a rare temperament, patience, courage and a great deal of
common sense to perform this work pro Cessionally,

There has been testimony (I would refer you in particular to Charles Campbell’s
testimony before Senate Finance on 5/3 last year) received about the tenure of prison
employees. According to the Corrections Yearbook, the most recent edition which The
turnover rate for private prison guards is 54% a year, | think, compared to 14% in public
prisons. You can’t train novices for this difficult work and expect them to perform
adequately with this kind of turnover. It would be like going into war in a platoon
manned entirely by recruits Fresh out of boot camp commanded by Lieutenants recently
graduated From Officers' Candidate School, There would be no effective mentoring
process. There would he little “screening out” of unsuitable employees on the job. (

Yesterday Mr. Wiebe testified that the privates have an advantage because they can get
rid of non-performing employees. It is my opinion, bused on years of labor studies and
managerial involvement, that ihere is virtually no difference in terminating the
employment of state or private employees for the first six months to a year of tenure,

depending on the Slate pay range.

Cornell maintains that it can have a facility on line more quickly than the DOC could
itself. But the DOC would have available to it the same “cookie cutter” designs as the
private sector. It could have the same contractor bidding. When Charles Campbell was
DOC director he brought in the Sutton Medium facility on time and unch - budget.

| briefly looked at the David Reaume study that Cornell presented in support of its
proposal. 1’ve just received n couple of days ago. 1tried to call him but did not get him
home nor was there an answer by machine. 1tried 10 rings once, then 0 rings the second
time, just in cose I’d misdialcd. 1have never differed before with Mr. Rcaumc’s opinions
and have particularly appreciated his opposing tax and budget discourses with Scott
Goldsmith of UAA. Both men are both very persuasive. But Mr. Reaume begins with
this caveat on page 2: "According to information provided by Cornell Companies...”
This is the crux of the matter. Can such a shidy be based upon information supplied by a
contractor that stands to make perhaps hundreds of millions in profits on the proposal? i
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On page 6, Mr. Reaume possibly mistakenly assumes that the profits from this venture in
Whittier will remain in Alaska, when in fact they will go to stockholders and executives
largely in Houston, Texas. His pay scale assumptions (p. 4) seem to be predicated on
what is being paid in the public sector in Alaska as well as Cornell’s representations to
him. Rut this private industry has been referred to as “Kentucky Fried Prisons,” with
workers making comparable wages. This is not u career. F.ven in Florence, where . —
because of worker shortages and contract provisions, the private prison operators have

had lo and were able to pay wages not much less than the public prisons (though the
benefits are much less, | think) they've still made a mess. | refer you to the state of 1
Hawaii's audit of CCA’s Florence Detention Center. It found essentially that the prison

was being run by its inmates. Female audit team members were excluded from that part

of the site review because their safety within the prison could noL he guaranteed by the
contractor. Before, and while Kcnai was being debated I heurd thulL Cornel) was paying
only $#.50 per hour for halfway house stall',jobs not entirely dissimilar to that of guards.

A letter writer lo the Clarion referred to this figure as being presented in Cornell’s
recruiting in Fairbanks.  According to SFC filings, 1 think, ComeH’9 executive
compensation scale starts at $636,000 per year. Watch those averages.

One of the substantial costs of Alaskan corrections in the past decade has been for
halfway houses run by Cornell. 1 have long heard that increases in these contracts,
including budget modifications, has been vastly higher than what might be required by
inflation or cost of living increases, i don’t have those figures hut Twould urge you go
get them from DOC and look at the alleged escalations.

I have further heard that uller years of capitulation to the contractor’s demands, Governor
Murkowski’s DOC held the line in Nome and a requested massive increase was finally
resolved at a far lower level for huge savings to the taxpayer. Again, | don’t have the
figures so this is hearsay, but you could request them from DOC.

With respect to the Reaume study, let me once again direct you to his figures (p. 5). |
thought 1heard in testimony today that the prison will have a staff to inmate ratio of six-
lo-onc. But Reaume uses figures of 300 hundred jobs and 1,200 prisoners, or a ratio of
four-to-one. This apparent discrepancy needs to be resolved.

On page 6, Rename states that lie has not estimate any “Whittier-specific” impacts. |
would contrast his study with the intensiv e Delta Junction economic feasibility snidy that
is over 50 pages long with 150 puges or more of addenda. | can supply these two you if
you like. In that proposed siting, even with the contractor gelling the facility essentially
lor free und with the conversion costs being bonded by the City of Delta Junction, they
couldn’t moke d go of it for the price that Cornell says it can accommodate in Whittier.
Someone needs to explain this apparent contradiction. Reaume also implies that the
staffing of this prison would come from “...Anchorage and nearby communities.” But
unless the contractor paid wages that would induce qualified people to commute lo
Whittier, which is most unlikely, | can't imagine that this facility could be stalled. The
state DOC is unable lo fill its staffing needs despite paying mueh higher wages.
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Mr, Reaume indicates (p.8) thal social workers could be hired at a median wage rate of
$15.38 per hour. But DFYS can't hire nearly enough social workers though it pays much
more than lhal. because it’s such a difficult job and private employers pay so much
higher. The legislature has heard .substantial testimony regarding that, over the years.
Working in a prison is far more stressful than working in an Anchorage or Juneau office,

so | have problems with his hypolhesis.

As long as Fm writing about studies, Cornell lias brought up Sasha Volokh’s article in

the Harvard Law Review. Thatwasn’t a “study” at all, but a very selective review of the
literature by a very biased author, in my estimation. He was affiliated for years with the
Reason Institute in Los Angeles that never found a privatization proposal it didn’t like. 1

had interesting correspondence with him last year (which you're welcome to) because,

for instance, he used work of thoroughly and notoriously discredited “researchl authors
such as Charles Thomas who resigned from bis tenured position at the University of i
Honda after disclosure of his receipt ofmillions in CCA stock.

Ironically, authors who he quoted extensively such as Judith Greene, who evaluated
every Alaskan inmates’ filo perhaps 25 years ago on u slate contract, disagree
wholeheartedly with Volokh’s conclusions.

As far as building Alaska’s next prison, | think it is unquestionable that the state needs to
bring prisoners back from CCA Arizona. Although Theard a story said to have originated
from Alaska private prison proponents Inst year that I was “...working for CCA,” | think
even lass of them than | do of Cornell.

| opposed Mr. Prewitt’s shipping of Alaskans lo CCA Arizona nine years ago. | don’t
even think that shipping our inmates to public facilities (which was discussed in SB 65
testimony on Tuesday) would have ever been a good iden. The distance from family and
support systems virtually guarantees recidivism. A California C1)C study that 1 supplied
In Aluxku DOC employees in 1092 found that prisoners receiving visits from three or
more people during the final year of their incarceration in a remote facility had one-sixth
the recidivism rate of those who r ccived none. The public facilities that have taken in
prisoners from other states, such as the notorious prisons at Brazoria, Texas and Wallens
Ridge, Virginia, were simply awful, perhaps a direct result of interjecting the profit
motive into corrections. 1 possess a hall-hour "training” videotape made at Brazoria
where a combination of public deputies and private guards resemble storm troopers at lull
flight with real victims being chewed by real dogs.

While the expansion in T.ydn Greene’s SB 65 is certainly justified in Bethel and
Fairbanks, 1would hope that the size of the new prison proposed at the Sutton (Palmer)
site could he scaled back. The Icgislamrc and the bureaucracy need to examine why so
many people are being held for so long, and come buck so often. Tn many other states,
short term and non-violent prisoners are being disgorged at an astounding rate, with
legislatures and governors desperately trying lo make up hudget shortfalls.
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| heard from the Kansas House minority leader and d majority finance committee
member called me to discuss at length a current hill dealing with this matter a few days
ago. Today | got a call from a majority Senator. All agreed with me that these measures
are upon us and support passage, (liven the cushion Alaska has in Arizona, however
unsavory it might he, Alaska has within its power the freedom to undertake course
corrections to solve the budgetary constraints, while providing the publie protection it is
tasked to do and making efforts to address (he societal problems and cultural discordance
wc are experiencing that contribute to our high incarceration rate.

So it seems the Legislature’s responsibility lo, in this age of fatal fiscal diseases, examine
the history of those with whom it might jump into bed. | particularly would urge you to
read excellent stories in the Anchoruge Daily News by Tom Kizzia on 5/6/02 and to a
Wall Street Journal reporter Joseph llaldinan article on 5/1/02. Mr. Hallinan is a widely
respected author in the Held of incarceration. Amanda Coyne in the Anchorage Press
contributed another quality piece in its 5/9/02 edition. 1can send you any or all of those.

I con also provide you with a floppy disc or CD containing u mussive compilation of
Cornell's and CCA’s problems.

1 hope that this testimony (ills some of the needs for the facts that you arc trying to
assemble. 1hope that the bill does not pass out of committee, as the: many previous

versions occupied the legislature for beyonJ any possible utility.



Huse, Srate Cominttees cdiate prismhills

SukHect: House, Senate Committees debate prison hills
ate: Fri, 14 Mar 2003 12:38:25 -0900
From: Dee Hubbard <chubbard@alaska.net>
To: undisclosed-recipients:;

Lawmakers rumble over prison cost
DEBATE: House panel wrestles with which financial figures to believe.

By Sean Cockerham Anchorage Daily News
(Published: March 14,2003)
http://vvww.adn.com/alaska/story/2767217p-2815878c.html

Juneau -- Backers of a proposed 1,200-bed private prison in Whittier are attacking the Corrections
Department argument that a state-run prison in the Matanuska-Susitna Valley would be cheaper.

It A8can be done at :gnificantly less cost than the government can provide the same services,” Rep. Mike
Hawker, R-Anchorage, told a House panel Thursday.

Hawker is sponsoring the House version of the Whittier private prison bill.

He contradicted earlier assertions by state Corrections officials that the private prison would cost $94 per
prisoner per day, compared with $110 for a state-run prison of the same size outside Sutton.

"The question is whose figures do you believe,” said Sen. Gary Stevens, R-Kodiak, chairman of the Senate
State Affairs Committee.

His committee on Thursday moved the Senate versions of both the Mat-Su and the Whittier prison bills on
to the Finance Committee to sort it out.

Lawmakers agree that Alaska, which now houses hundreds of its inmates in a private prison in Arizona,
has a serious and growing prison overcrowding problem. But the state faces deep budget cuts, and some
legislators, including Stevens, question whether the time is right to build either prison.

The proposed Mat-Su and Whittier prisons would be twice as big as Alaska's largest existing prison,
Spring Creek Correctional Facility in Seward.

Gov. Frank Murkowski has endorsed the bill calling for the state-run prison in Mat-Su. He opposed private
prisons during his campaign, and his commissioner of corrections, Marc Antrim, has said he believes

prisons ought to be run by the state rather than for profit.

Antrim testified last month that the state's costs under the Whittier private prison bill would be an
estimated $127.25 a prisoner a day. The proposal for a state-run prison would cost $110.39, he said.

Those numbers struck right at the heart of the arguments from private prison backers, who claim it would
be cheaper than a government operation because of lower wages and benefits for prison workers and other

efficiencies.

But Hawker and Texas-based Cornell Companies, the private prison firm pushing the Whittier project, said
that the state’ figures are bunk.
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House! Serate Caminttees ciate prismhbilks

On Thursday Hawker told the House State Affairs Committee that the Whittier bill, House Bill 55, requires
that the private prison not cost the state more than $94 per prisoner per day.

The disciepancy between the state's figures and Hawker's boil down to whether his numbers include other
costs of running a prison, such as medical expenses for prisoners and inmateprograms. Hawker insists that

such expenses are included in the $94.
Antrim doubts such expenses could realistically be met in Whittier for $94 a day.

The House versions of both the Whittier and Mat-Su bills also authorize expansion of the overcrowded
state-run regional prisons in Fairbanks and Bethel.

The Whittier bill also would expand Spring Creek, wj)Je the Mat-Su bill would use federal funds to add
space for 200 pretrial federal prisoners in Anchorage?"

Under both the bills, local governments would bond for the construction costs. The state would then
contract with the municipalities for prison operations. Under Cornell's plan, it would run the prison for
Whittier.

The state's costs would run from $40 million to more than $50 million a year, for a new prison.

The cheapest option would be to leave the Alaska prisoners in Arizona, state figures say. But persistent
objections are raised that having the prisoners thousands of miles from their homes is bad for
rehabilitation, and that the state's money is being exported.

Private prison proposals have won favor in the Legislature in the past, buthave been killed by local
opposition in South Anchorage, Delta Junction and Kenai.

Hawker, the Anchorage lawmaker whose district includes Whittier and parts of South Anchorage, said
most registered voters in Whittier support the private prison.

Last year the Whittier prison proposal, pushed by Cornell in partnership with Anchorage construction giant
Veco, passed the House but died in the Senate.

Frank Prewitt, a former state Corrections chief who is now a Cornell consultant lobbying for the Whittier
private prison, said Thursday that its doors could be open in two years, faster than the Mat-Su prison. And,
with the state's inmate population steadily growing, there will be room for both prisons over the long term,

he said.

Reporter Sean Cockerham can be reached at scockerham@adn.com or 1-907-586-1531

ON THE WEB

For more about tue Alaska Legislature, including easy ways to contact lawmakers, go to
adn.com/legislature.
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Hope

Representative Mike Hawker

Alaska State Legislature

To: Representative Bruce Weyrauch, C% 1:
House State Affairs Committee - j

From: Representative Mike Hawker f N
Date:  3/5/2003 4
Re: House Bill 55-Correctional Facilities

| request House Bill 55 "An Act expressing legislative intent regaining privately operated
correctional facility space and services; relating to the development and financing of privately
operated correctional facility space and services; authorizing the Department of Corrections
to enter into an agreement for the confinement and care of prisoners in privately operated
correctional facility space; authorizing the Department of Corrections to enter into
agreements with municipalities to expand existing correctional facilities; and providing for an
effective date." be scheduled for a hearing at the earliest possible convenience in the House
State Affairs committee.

Attached to this memo are the sponsor statement, sectional analysis, pertinent statutes, and
background material. Anchorage will be the only teleconference sight, unless we receive
more information or requests.

If you have any questions, please contact Sara Wright of my staff at 465-6899.

Thank you for your time and consideration.

rep.mike.hawker(iilegis.state.ak.us « www.akrepublicans.org\hawker\
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A httkhistoryofHB 498, artideand resoseon HB 55

Subject: A little history of HB 498, article and response on HB 55
Date: Sun, 2 Feb 2003 15:24:50 -0900
From: Dee Hubbard <chubbard@ alaska.net>
To: undisclosed-recipients:;

Ifyou don't remember what happened last year with HB 498 (W hittier private prison), Rep. Croft offered
a sweeping amendment that would have changed the whole focus of HB 498. The number of private
beds would have decreased from 1,000 to 250. Public beds would have been added to Fairbanks (100),
Mat-Su (250), Seward (150) and the City of Kenai (250). Bethel would still have gotten 96 beds. It
would have unbundled the projects. As the bill was written, none of the State projects could be started,
until the Whittier project had begun construction. The Croft amendment would have allowed all projects
to start at the same time. The public prison daily bed rate less certain administrative costs would be set a
$79/bed/day, ten dollars LESS than the bed rate for Cornell as stated in the bill ($89-591/day/bed).

When the Croft amendment came up for a vote, there was a tie - 18 yes to 18 no. Rep. Wilson changed
her vote from yes to no. that made the final vote 17 yes to 19 no, and the amendment failed. Rep. Wilson
continued to vote with Cornell on the rest of the amendments, final passage and reconsideration.

Senator Taylor never got the chance to have a floor vote on HB 498, as the bill never got out of Senate
Rules. However, he, Sen. Cowdery and Sen. Therriault did vote to move the bill out of Senate Judiciary.

All three of them signed No Recommendation on the bill report.

The following article comes from today's Juneau Empire. The letter following it is a response from
Frank Smith.

Southeast lawmakers unite to boost region’s strength
Region has halfthe number of seats it had in the Legislature at the time of statehood

By TIMOTHY INKLEBARGER
JUNEAU EMPIRE 2003

February 2, 2003
http://juneauempire.com/storics/020203/sta_lawmaker.shtml7p

A newly formed bipartisan caucus of Southeast lawmakers will focus on areas of mutual concern such as
transportation, fishing, timber and education, said chairwoman Rep. Peggy Wilson of Wrangell.

The eight state lawmakers from Southeast held their first organizational meeting Wednesday.

"We may represent different parties, but our districts face many of the same challenges, issues and
concerns,” Wilson said in a prepared statement. "As a united force we will have a stronger voice in the

legislative process."”

A declining population in Southeast since statehood has meant a drop in representation in the
Legislature.

Wilson said in the last two years, her hometown of Wrangell has dropped from 2,400 residents to 2,100.
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The state recently released figures that show the Southeast population declining from 73,082 in the April
2000 census to an estimated 71,972 on July 1,2002.

The region's population had risen just 0.6 percent from 1990 to 2000, and then declined by 0.7 percent
from 2000 to 2002. In that period, 2,315 more people moved away than moved in to the area, and 1,205
more babies were bom than people died.

"The main reason that we pulled together like this is because the population of Southeast is getting
smaller but none of our problems are going away," she said.

Republican Sen. Robin Taylor, also of Wrangell, said Southeast's influence has been cut in halfsince
statehood in 1959.

Southeast lawmakers then controlled a quarter of the Senate and House, with 10 representatives and five
senators, Taylor said. Today the region is represented by just over halfthat, with three senators and five

representatives.

Taylor said the region's political clout also has been diminished because Southeast is divided politically.
Four members of the Southeast delegation are Democrats, and four are Republicans.

Democrats include Sen. Kim Elton and Rep. Beth Kerttula, both of Juneau, Rep. Albert Kookesh of
Angoon, and Sen. Georgianna Lincoln of Rampart.

Republicans include Wilson and Taylor, Rep. Bruce Weyhrauch of Juneau and Rep. Bill Williams of
Saxman.

Elton said resource issues are of interest to the entire delegation, adding that lawmakers would work
together on topics for which they can reach a consensus.

"... I think we're all smart enough to know that we don't dissipate our energy by arguing and focusing on
what pushes us apart,” Elton said.

Although the caucus didn't get into many specific issues at its first meeting, Elton said members did
discuss a bill offered last session by Wasilla Republican Sen. Lyda Green to expand prisons.

Green's Senate Bill 231 would have added prison beds to correctional facilities in Juneau, Fairbanks,

Ketchikan, the Matanuska-Susitna Borough. Bethel, the Kenai Peninsula and Seward. Juneau's Lemon
Creek Correctional Center would have gained 64 beds, but the bill never made it to a floor vote in the

Senate or House.

Elton said it is uncertain if a different version of the bill this session will include new beds for prirons in
Juneau and Ketchikan.

"That's an issue that ought to unify the Southeast caucus,” Elton said.

But Taylor, who prefers private prisons to public ones, said it would make less sense to add to existing
prisons than to build a new one or have a private prison company do it.

Wilson said the caucus plans to meet twice a month throughout the session.
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The caucus also plans to hold teleconferenced meetings to get comments from constituents.

» Timothy Inklebarger can be reached at timothyi@ juneauempire.com.

February 2, 2003

Dear Empire Editor,

It is no surprise that Robin Taylor and Peggy Wilson are once again trying
to build a billion dollar boondoggle in Whittier. From the APOC site, one
sees these legislators owe a substantial part of their campaign funds to
executives and their relatives from Cornell Corrections and Veco, the
proposed builders of the immensely oveq-jriced, useless and unstaffable 1,200
bed private prison. Last year Representative Wilson also supported the
building of a private Veco-Comell prison in her home town of Wrangell, but
local voters turned it down 72%-28%. Taylor has been on the Veco payroll
for years as shown by his conflict of interest reports. In 2002 he brought

an ordinance before the Wrangell Council to build such a prison. But prior
to the introduction of "his" ordinance (since he is also on a substantial
retainer as Wrangell's City Attorney), the exact same document was brought
to the City Council of Whittier, Wrangell's competitor. It was delivered to
them by Cornell vice-president, attorney Frank Prewitt, perhaps the true
author, unless it was written in the Houston, Texas Cornell Headquarters.
Prewitt urged the Whittier City Manager to act quickly to "win" the "wiied"
"... horse race," for siting of the prison. If Senator Taylor actually did

write the Wrangell ordinance, sharing it with Cornell and Whittier would
seem to be a violation of Bar Association ethics. When will the Empire ask
these legislators the appropriate questions? Will George Wright, the
disgraced bingo and pull tab operator, once again get his client, the Alaska
Native Brotherhood, to provide a "beads and feathers" cover for this current
attempted raid on the state treasury, now that the former front group, Kenai
Native Association, has been virtually bankrupted by its association with

Wright?
Sincerely.

Frank Smith

390 S.E. 110 Ave.
Bluff City, KS 6701S
(620)967-4616

Name: Wrangell RFQ to Whittier.omp

[ViWraimell RFQ to Whitticr.bmo Type: Bitmap Image (image/bmp)
Encoding: base64
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FYo8 Operations Medical
Line Item Amount Comments Amount Comments Amount Comments Amount Comments Amount Comments Amount Comments
PS
Travel
Contractual
Si*>plies
Equlpmont
Gratuities
TOTAL $00 SO0 $0.0 $0.0 00 $0.0
FYO7 Operutlons Medical Administration Inmate Programs Statewide Direct Costs Reimbursed Gratuities
Une Item Amount Comments Amount Comments Amount Comments Amount Comments Amount Comments Amount Comments
PS $0.0
Travel $0.0 Broad assumptions made for distribution
Hospitalization & Other Professional of costs to several various components
Medlcal'Dental/Lab & Opthamology DOA DP Chargebacks & Other DOA that provide direct services - line items Gratuities for Inmates are the
Contractual $20,586.0 $94.00 per day cost includes capital costs $2,901.8 Contracts $972.4 Chargebacks » some small contracts S792 8 Education & Other Contracts $2,299.5 could fluctuate drastically. Costs by line ~ $344 4 responsibility of the State. Currently the
Supplies $0.0 Item pending distribution state reimburses Arizona for these cost3
Equipment $0.0
Gratuities 00 Gratuities are estimated @ 85% working
Miscellaneous S00 inmates at on estimated $1.85 on hour for
TOTAL $20,586 0 $2,901.6 S972.4 $792 8 $2,299 5 S344 4 365 days per year.
FY08 Operations Medical Administration Inmate Programs Statewide Direct Costs Reimbursed Gratuities
Une Item Amount Comments Amount Comments Amount Comments Amount Comments Amount Comments Amount Comments
PS SO0
Travel $0.0 Broad assumptions made for distribution
Hospitalization & Other Professional of costs to several various components
Medlcat/Dental’'Lob & Opthamology DOA DP Chargebacks & Other DOA that provide direct services - line items Gratuities for Inmates arc the
Contractual £41,172.0 S94.00 per day cost Includes capital costs $5.803 5 Contracts $1,944.7 Chargebacks - some small contracts $1,5856 Education & Other Contracts $4,599.0 could fluctuate drastically. Costsbylino  $688.8 responsibility of iho State Currently the
Supplies SO0 Item pending distnbutlon. state reimburses Arizona for these costs.
Equipment Sele]
Gratuities 00 Gratuities are estimated @ 65% working
Miscellaneous 00 Inmates at an estimated $1.85 an hour for
TOTAL $41,172.0 $5,803 5 $1,944.7 $1,585 6 $4,599.0 $688.8 365 days 08 YEH.
FY09 Operations Medical Administration Inmate Programs Statewide Direct Costs Reimbursed Gratuities
Uno Item Amount Comments Amount Comments Amount Comments Amount Comments Amount Comments Amount Comments
PS $0.0
Travel $0.0 Broad assumptions made for distribution
Hospitalization & Other Professional of costs to several various components
Medlcal/Dental/Lab & Ophthalmology DOA DP Chargebacks & Other DOA that provido direct services - line Items Gratuities for Inmates are the
Contractual $41,172 0 S94.00 per day cost includes capital costs. $5,803.5 Contracts $1,944.7 Chargebacks - some small contracts 51.585 6 Education & Other Contracts $ .599.0 could fluctuate drastically. Costs by line S688.0 responsibility of the State. Currently the
Supplies $0.0 item pending distribution. state reimburses Arizona for these costs.
Equipment $00
Gratuities $0 0 Gratuities are estimated @ 85% working
Miscellaneous $00 Inmates at an estimated $1.85 an hour for
TOTAL $41,172.0 S5.8035 S1.917 i51.585 6 S$4.599 0 $638 8 365 days per year.
S55.793.600 divided by 1,200 beds divided by 365 days = £127,39 per
manday
S41,172,000 Based on SSHB55

SSHB55 Line Item Detail

Administration

Inmate Programs

Statewide Direct Costs

Reimbursed Gratuities

Operations $94 x 1200 bod3 x 365 days =
Medical $13 25 x 1200 beds x 365 days =
Administrative $4.44 x 1200 beds x 265 days »
Programs $3 62 x 1200 beds x 365 days =
State Dir Costs S10 50 x 1200 bods x 365 days = $4,599,010 costs will be tho same
Grituitles 85% of 1200 x$1 85 per hour x 365 days = $688.755 will be the some
$125.81 Per Bed x 1200 beds x 365 doys = Total Dally Cost of $55,793,535

$5,803,500 removed personal servico costs
$1,944,720 costs will bo the same
$1,585,. 50 removed personal service costs
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The Challenges
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leovernment/PrivateSectorPartnership

In 1995, all fifteen of Alaska's regional prisons andjails were operating at emergency levels of
overcrowding. The State was held in contemptofcourt, lined over two million dollars and ordered to
reduce the inmate population. To provide temporary relief, the Department of Corrections entered into
acontract to house up to 1200 Alaska prisoners in a two-thousand bed, privately owned and operated

prison in Arizona.
The Arizona private prison contract isa model government/private sector partnership. Alaskan

corrections officials have testified that the contractor has delivered safe and humane prison services that
meetor exceed the standards ofthe State of Alaska, at one half the cost ofcomparable in-state prison

sen'ices.

While exporting Alaskan prisoners to Arizona was a necessary, “stopgap" measure to relieve in-state
prison overcrowding, itis poor long-term public policy.

Prom an economic perspective, over the past eight years Alaska has poured more than 100 million
dollars into the Arizona economy, funding hundreds ofArizonajobs and supporting the bottom line of
acorporation that doesn't even do business in Alaska.

Prom a social perspective, confining prisoners (38% ofwhom are Alaskan Native) three thousand miles
from family and support systems has a dampening effect upon rehabilitation, family cohesion and
prisoner morale.

COST: Ifexporting Alaskan prisoners to other states is poor public policy, why is the Arizona contract
in its eighth year? Answer: Under the Department of Corrections’ historical operational structure and

personnel policies it simply costs too _
Co$t Comparison of.e

much to build and operate a state
correctional facility.' Alaska's daily cost, SRC- Anchorage-Area 1200-Bed

perinmate, in Arizona is $64.83, without
travel, major medical and State contract
administration.

S

In Alaska, the statewide average cost of
care, perday, perinmate is S113.31

without capitaldebt service.

In current dollars, the Alaska Department
ofCorrections estimates that the
combined capital and operating cost of

the 1200-bed SB 65 medium security
prison is over SI 10 per day, per bed and can be completed in four to five years. The total combined

capital and operating cost for the 1200-bed 118 55 Whittier Prison is $94 per day per bed" and can be
completed in two years.

1Legislative Packet: Alaska Projected Bed Demand & Cost Analysis. Sec |

 ibid.



The Challenges - continued

The Solution
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INEFFICIENT Y: Jails are meant to hold prisoners from arrest until sentencing. The mission ol'a jail
is safe, secure confinement... no frills*, no programs, just confinement. After sentencing, long-term
prisoners (usually felons) should be transferred to central prisons that capture the efficiency and cost
savings ofeconomy ofscale, and
provide meaningful access to
rehabilitation resources. Only
prisoners with short sentences should
remain in local jails.

Available lii-State'Beds vs.
m/" :inmate Numbers

The DepartmentofCorrections’
regional correctional facilities are
multi-purpose facilities that house
prison andjail services underone
roof. Duplicating prison and jail
services throughout the State is
expensive, inefficient and ineffective.

2986

OROW IIl: The State currently
houses 640 sentenced Alaskan 2003 . 2004 1
prisoners in Arizona. The remaining In-State Beds — Projected Inmates

sentenced and pre-trial prisoners
occupy every available bed, in every available facility in Alaska, and the inmate population continues
lo grow by 200 prisoners, peryear, tiy 2006, the State o fAlaska will he short 1,5-1-1prison anilja il heels

anilmore than 200 halfway house hetlsf

HB 55. An Act Authorizing the Department ofCorrections to enter
into an agreement with the City o f Whittierfor the care and
confinement o £1200 prisoners in a government-owned, privately
built and managed prison, and authorizing the expansion o f
existing correctionfacilities wherejustified and necessary.

The Whittier prison plan is a logical and cost effective plan to return Alaska prisoners from Arizona
and to provide relieffor regionaljail overcrowding. In combination with the strategic expansion of
existing State facilities, long-term sentenced offenders can be moved out ofregional facilities and the
Alaska inmate population can be safely and efficiently managed for another five years.1

LLegislative Packet: Alaska Projected Bed Demand & Cost Analysis. Sec 2

mhid.
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What are the Benefits of the Whittier Plan?

BENEFITS TO THE STATE

The State makes 110 capital lease payments to the
City of Whittier. The cost for construction is paid
from the per-diem rate for operations.

Minimizes financial risk to the State by having
one firm responsible for design, construction and,
for the first five years, operations.

Diminishes Stale legal liability for overcrowding
in existing State prisons and regional jails.

Proximity to Anchorage, as compared with
proximity to Arizona, will lower prisoner
transportation and monitoring costs.

Proximity to Anchorage ensures the State's lowest
personnel and contractual services costs.

Requiring the operating contract to be re-bid after
five years ensures that the State receives the best
value.

Establishes a government owned, privately
managed cost comparison to State-owned and
managed prisons that will stimulate State cost
containment.

Adds value to the $90 million Anton Anderson
Tunnel (Whittier's railroad-vehicle tunnel).

Proximity to Anchorage and local deep-water port
ensures lov-er construction material costs

Returns Arizona prisoners closer to Alaska
support systems. Provides enhanced opportunity
for rehabilitation ofall Alaska prisoners returned
from Arizona.

Supports Governor Murkowski's plan of increased
infrastructure development within the state in
order to stimulate economic development.

A new facility will be designed to be operationally
efficient, reducing long-term operating costs.

BENEFITS TO THE ANCHORAGE AREA

Purchase of materials, goods and services
associated with Construction ofa 1200 bed prison
will boost the economy.

Creates at least 325 Davis-Bacon construction
jobs for 1.25 years.

Adds at least 228 indirect construction related jobs
for 1.25 years.

Increase 0f300 direct, permanent prison jobs for
Whittier and Anchorage-area residents.

Addsaminimum of200 permanent indirectjobs
to the Anchorage/W hittier area.

Alaska will no longer be supporting Arizona's
economy. The Whittier Plan returns at least $18
million peryear to the Alaska economy, with an
economic multiplier effect that benefits all
Alaskans.

Provides an anchor tenant industry to an Alaskan
community with limited opportunity for economic
development,



The Whittier Advantas

Financing

B 99 Aftwenttneflg /1 W e Sector Partnership

Community Support
> Whittier conducted an exhaustive public process gathering 80% registered voter approval (through

public hearings and public petition process) before passing enabling ordinances and procuring
prison development services.

State Procurement Process Satisfied

v Whittier retained the law firm of Perkins Coie to design and administer a competitive Request for
Proposals, patterned after the State procurement process. The process was independently reviewed
by procurement expert, and former Assistant Attorney General, Susan Burke, who testified before
the Legislature that the process satisfied State competitive bid requirements.

Proximity to Anchorage

> The location, 40 miles from Anchorage, ensures lowest cost and most abundant personnel pool.

> Abundant staffhousing is available in South Anchorage, Bird Creek, Indian, Girdwood (15 minute
commute) and W hittier.

> Proximity to Anchorage ensures optimal access to least costly and most abundant health care,
counseling,job training, facility maintenance and other resources and services necessary for safe,
and effective prison management.

Silt* Already Identified
> The City of Whittier has identified a prison site at the head o fPassage Canal that is owned by the

Alaska Railroad Corporation and is leased by the City. The site is served by a reliable utility grid,
including Chugach Electric and Enstar Natural Gas. Domestic and emergency water needs arc

abundant on-site resources.

> Preliminary assessments find the site environmentally clean and without risk o favalanche or ilood
danger.

Under the Whittier plan, the City will finance construction through the sale oftax-exempt revenue
bonds. The bonds will be secured by an intergovernmental agreement between the City and the State to
lease prison beds fora period oftwenty-five years. At the end ofthat time, the title ofthe prison could
transfer to the State. The operating contract for the Whittier prison will be put out to competitive bid
after the first five-yearterm. This approach protects the State and ensures that Alaska receives the most
cost-effective services. The capital costs for the W hittier prison will be paid as a portion of the daily
per-bed rate from the leased beds. ///<'a will /v w> /iriit.it/urniuni u, the \nn\".

Financing costs for construction will be paid through the per-diem
. rate established by contract. Thisprotects the State from
construction cost over runs.



Is Needed

Action

Alaska Native Concerns
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Even with 700 prisoners housed in Arizona and the addition 0f2S4 beds at the new Anchorage Jail,
Alaska's 15 Corrections Facilities are operating at or above maximum capacity. Maximum capacity
includes all ofthe beds currently available. When a prison orjail is operating over maximum capacity,
it means that inmates are being housed in locations not intended for that purpose. This could include
putting three prisoners in a cell intended for two, placing cots in the gym or even using infirmary beds.
The chart below shows that in November of2002, the average inmate population exceeded maximum
capacity in eight facilities. Two facilities exceeded emergency capacity. Four ofthe facilities were full
and only three facilities had any beds available (25 total). The Department of Corrections’ projections
show that that the inmate population will increase by 200 prisoners peryear. The Legislature must act

soon to mitigate the anticipated overcrowding,

Nov..2002 Inmate Population
V&. Facility. Miximum Capacity

;0 Average Population

Male Alaska Natives make up only seven percentof
the general population in Alaska, yet a staggering
thirty-seven percent o f Alaska's prison population is
Alaskan Native men. Over three hundred Alaskan
Native prisoners (many from the most remote
regions o fthe State) are housed in Arizona, far from
the support systems necessary for rehabilitation.

The majority ofAlaskan Native offenders do not
have criminal personalities and do not respond to
conventional correctional programs. The center-
piece ofthe Whittier Prison Plan is Cornell
Companies' commitment to exceed the minimum
program standards

ofthe State by developing new programs
specifically designed to reduce the recidivism rate of
Alaskan Native Offenders.

B Maximum Capacity

State and Prison Population Comparison
Alaska Native Male Inmates vs. Overall Population

Stalo Popuiai-on Fnson Popiattm
[Ganerdl Popuiation BAIS»0 Nativo VBK?s)



yje Operator

Design/Builder
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Cornell Companies ofAlaska will
operate the W hittier prison for the
first five-year term of the contract
with the State. Cornell currently
employs more than 300 Alaskans
atcommunity correctional centers
located in Anchorage, Fairbanks,
Nome and Bethel. The firm is
also one ofthe top three private
corrections companies in the
United States, and the only
company that offers a continuum
ofjuvenile and adult correctional
services.

Cornell’s Seven Key Principles

/. People Security
2 Program Security

3 Accountability/Responsibility/High Expectations

4 Role Modeling

5 Teamwork/Communication

6 Dignity and Respect

7. Cleanliness/Environment of Care

At present, Cornell operates 72 facilities, in 13 states and the District of Columbia, and has a service
capacity of 15,000 prison,jail, pre-release and treatment beds. Cornell understands the need for a

cost-effective corrections solution for Alaska and they will work with the City and State managers to

ensure that the W hittier prison meets the State's needs

The design and
construction team for
the W hittier Prison is
Livingston Slone Inc.,
and Neeser
Construction, Inc. Both
firms are long-time
Alaska companies and
both are dedicated to
assisting the State in
finding more cost-
effective solutions for
correctional facilities.
Bach firm has
participated in the design
and construction o( many

ofAlaska's largest public projects,

Alaska Sealife Center.

Design/Construction Team

Livingston Stone
Architecture

Justice Fecilities Group
Spodiiitty/Looul Corsultarts &
Byg

_________ S ™

— m ae’'

Neeser Construction
Construction

Specialty/Local
Subconfractors

including the new Anchorage Jail, the EImendorfMall and the
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Notes



