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HOUSE BILL NO. 52 SEX CRIME AND PORNOGRAPHY FORFEITURES

"An Act relating to the forfeiture of property used to possess or distribute child pornography, to commit
indecent viewing or photography, to commit a sex offense, or to solicit the commission of, attempt to commit, or
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sexual offense.”

Recommends it be replaced with[ ]JHCS or [ ]CS for J
For Senate Bills with new title: [ ] Technical Title f ] New Title: ICR_ [ ]Same Title [ ] New Title

[ ] attach amendments
[ ] add new referral to. Committee
[ ] Letter of Intent Committee

:bsklr?ef/ NEW FISCAL NOTES PREVIOUS FISCAL NOTES
+Assigned by Chief Clerk’s Office List by I)cpt(s): ~ FN# Fiscal | Indct.  Zero

for
Depts.: List by Dcpt(s): | *FN#  Fiscal Indct.  Zero
ADM PS

CEB

cou Ad/A >n

CRT

EED

DEC

DFG

GOov

11SS

LAA

LAW

LW>'

MV/»

DNK

DPS

REV

DOT

UA



Session:

State Capitol

Juneau, AK 99801
Phone: (907) 465-2995
Fax: (907) 465-6592

Alaska State Legislature

Interim.

716 W 4'hAvenue, Suite 300
Anchorage, AK 99501-2133
Phone: (907) 269-0250

Fax: (907) 269-0249

Representative Lesil McGuire

Chair, Judiciary Committee

House Bill 52
“An Act relating to the forfeiture of property used to possess or
distribute child pornography”

Sponsor Statement and Sectional Analysis

While providing inslant access to useful and valuable information for business and academic
research, the expansion of the Internet and corresponding development of computer technology
have also created an environment in which new types of criminal enterprise are flourishing.
Perhaps the most pernicious and predatory arc the ever-increasing crimes against children.

It is becoming far more common for pedophiles to seek new victims through on-line chatrooms
and email and for child pornography profiteers to use these technologies as a means to distribute
their materials. 1B 52 will provide the state courts and law enforcement agencies another tool to
combat these sexual predators by giving the courts additional punitive sentencing options and, in
turn, awarding forfeited computer technology back to law enforcement agencies for ongoing

monitoring operations.

HB 52 will make it possible for law enforcement to stay on top of this rapidly changing industry
without spending more government dollars. Advances in technology seem to happen on an
almost daily basis, and new technology can frequently outperform previous models. This creates
greater restrictions for police detection and monitoring operations thus leaving them at a
disadvantage. In order for law enforcement to effectively combat computer crime, they must

have access to the necessary hardware.

There are forfeiture laws in place across the country and at the federal level. Several other states
already have similar laws on the books relating to the forfeiture of computers used in sex crimes.
The use of computers in the commission of sex crimes is a national problem, and Alaska can
look toward other states’ laws in this area to draw realistic conclusions about the likely impact

here in our own state.

HB 52 will amend AS 11.41and AS 11.61, respectively, by adding the necessary statutory
language for the forfeiture of hardware used either in a sexual offense or in indecent viewing or

photography or child pornography.
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HB 52 - Sectional Analysis

Section 1. Provides legislative intent that in cases where the owner of the forfeited property is
innocent of the crime, their property is returned to them following existing procedure and as the
courts deem reasonable.

Section 2. Adds a new section that authorizes forfeiture of property, specifically electronic
equipment as defined in the section, used to aid in the commission ofa sexual offense under AS

11.41.410 - 11.41.470 including inchoate forms of those sexual offenses.

Section 3. Adds a new section that authorizes forfeiture ofproperty, specifically electronic
equipment as defined in the section, used to aid in the commission of indecent photography or
child pornography under AS 11.61.123 - 11.61.127 including inchoate forms of those offenses.



FISCAL NOTE

STATE OF ALASKA Fiscal Note Number;
2003 LEGISLATIVE SESSION Bill Version: HB52
() Publish Date:
Revision Date/Time (Note if correction): Dept. Affected: Administration
Title An Act related to forfeiture of property BRU Legal and Advocacy Services
used in sexual offense Component Public Defender Agency
Sponsor Rep. McGuire
Requester (H) STA Component No. 1631
Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2004 FY 2005 FY 2006 FY 2007 FY 2008  FY 2009
Personal Services
Travel
Contractual
Supplies
Equipment

Land & Structures
Grants «Claims

Miscellaneous
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES

CHANGE IN REVENUES ( )
FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1037 GF/Mental Health

Other (Specify Type--Do not abbreviate)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0
Estimate of any current year (FY2003) cost: 0.0
Mark this box (X) if funding for this bill is included in the Governor's FY 2004 budget proposal;
POSITIONS
Full-time
Part-time
Temporary

ANALYSIS:  (Attach a separate page if necessary)
This bill would have some effect on Agency operations, simply because if the slate requests forfeiture, it

will make the sentencing more complicated insome cases. Howeverwe do not anticipate much of an
impact.

Prepared by: Linda K. Wilson, Deputy Director Phone (907)-334-4416
Division Public Defender Agency Date/Time 2/11/03 7:07 AM
Approved by:  Mike Miller, Commissioner Date 2/11/2003

Agency Department of Administration
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FISCAL NOTE

STATE OF ALASKA Fiscal Note Number:
2003 LEGISLATIVE SESSION Bill Version; HB 52
() Publish Date:

Revision Date/Time (Note if correction): N/A Dept. Affected; Public Safety
Title An act relating to the forfeiture of property used  BRU AST Detachment

to possess or distribute child pornography.... Component AST Detachment
Sponsor Representative McGuire
Requester House State Affairs Component No. 2325

Expenditures/Revenues (Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted below.

OPERATING EXPENDITURES FY 2004 FY 2005 FY 2006 FY 2007  FY 2008  FY 2009
Personal Services

Travel

Contractual

Supplies

Equipment

Land & Structures

Grants & Claims

Miscellaneous
TOTAL OPERATING 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES [

CHANGE IN REVENUES"( )
FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts
1003 GF Match

1004 GF

1005 GF/Program Receipts
1037 GF/Mental Health

Other (Specify Type--Do not abbreviate)
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

0.0 0.0

Estimate of any current year (FY2003) cost: 0.0
Mark this box (X) if funding for this bill is included in the Governor's FY 2004 budget proposal:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS:  (Attach a separate page if necessary)
No fiscal impact to the department.

Prepared by: Lieutenant Matthew Leveque Phone 907 269-0390
Division Alaska State Troopers Date/Time 2/11/03 8:09 AM

Approved by:  William Tandeske, Commissioner Date 2/11/2003
Agency Department of Public Safety
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Anchorage

M unicipality ofAnchorage All-America City

Anchorage Police Department

February 6,2003

Representative Lesil McGuire, Chair
House Judiciary Committee

716 W. 4~ Avenue, Suite 300
Anchorage, AK 99501-2133

Dear Representative McGuire:

This letter is written in support of HB 52, An Act relating to theforfeiture of
property used topossess or distribute childpornography, to comm it
indecentviewing orphotography, to commit a sex offense, or to solicit the
commission of, attemptto commit, or conspire to commitpossession or
distribution ofchildpornography, indecent viewing orphotography, or a

sexual offense.

Law enforcement agencies are often required to return equipment used in
these crimes to the perpetrator or to another person whom the perpetrator has
designated. Many of these items have been specially designed or adapted
for no other purpose than to commit specific criminal acts. This equipment
is generally costly and sometimes hard to obtain.

We feel it is necessary and appropriate to deprive those convicted of sexual
crimes ofthe means to commit them again or allow others to use them for
the same purpose. We therefore offer our support for House Bill 52. Thank
you for bringing this legislation forward.

Sincerely,

William Miller
Deputy Chief

4501 S. Bf&gaw SL * Anchorage, Alaska 99507-1599 « Telephone: (907) 786-8500 « Fax: (907) 786-8638

www.nuuil.org


http://www.nuuil.org

Subject: HB 52
Date: Fri, 07 Feb 2003 17:35:27 -0500
From: Polarcop@netscape.net (Alaska FORCES Task Force)

To: heath_hilyard@legis.state.ak.us

Heath,

Sorry about
equipment trying to keep up with the
basically refer to the comments made in my previous letters and follow

the delay but | have been swamped and am pretty much alone using old
fastest changing landscape seen by man. | will
this theme:

I run a task force representing the digital evidence recovery and computer crime
interests of law enforment agencies throughout the interior. Digital evidence in
cases of sexual crimes has proven to be extremely valuable in obtaining convictions.
The sentencing of convicted sex offenders should include the loss of the instruments
of the crime. To return a computer to a sex offender who used it to stalk, harass,
threaten and assault a person is not only morally reprehensible but is tantamount to
encouraging it to happen again. We forfeit cars used by drunken drivers, wepaons and
almost every other instrumentality but computers and digital devices have been

returned for unknown reasons.

the state will do everything in it's power to

The victims message should be that
if you choose to

it from happening again. The public message should be that

prevent

be a sex offender, we choose to punish you by taking anything you use to be one. The
offender message w ill be that you w ill have to go out and buy another camera,
computer or other device to offend again. It won't get cheaper.

The forfeited equipment can be used by investigators to further process digital
investigations or aid in law enforcement efforts in some way.
not be used by the offender again.

evidence, conduct Even

if they are donated to charity, they will

It is for the children, victims of any gender, and the good people of the state.

Sincerely,

Alaska FORCES Task Force
Marc Poeschel, Coordinator
http://www .akforces.uafmedu/

The NEW Netscape 7.0 browser is now available. Upgrade now!
http://lchannels.netscape.com/ns/browsers/dov/nload.jsp

Get your own FREE, personal Netscape Mail account today at
http:// webm ail.netscape.com/
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[Fwd: Regarding House Bill 52]

Subject: [Fwd: Regarding House Bill 52]
Date: Mon, 10 Feb 2003 10:25:48 -0900
Jrom: Representative Lesil McGuire <Representative_Lesil_McGuire@legis.state.ak.us>

Organization: Alaska State Legislature
To: Heath Hilyard <Heath Hilyard@Ilegis.state.ak.us>

Subject: Regarding House Bill 52
Date: Sun, 2 Feb 2003 18:14:07 -0900
From: "Ben Granade" <bgranade@customcpu.com>
To: <Representative_Bruce_Weyhrauch @legis.state.ak.us>,
<Representative_Lesil_McGuire@Ilegis.state.ak.us>
CC: <Representative_Pete Kott@legis.state.ak.us>

February 2, 2003

Hon. Bruce Weyhrauch . _
Chairman, House State Affairs Committee

Hon, Lesil McGuire _
Chairwoman, House Judiciary Committee

regarding: House Bill 52
Dear Chairman Weyhrauch and Chairwoman McGuire:

The Naturist Action Committee (NAC) is the political arm of The Naturist
Societg (TNS), a membership organization that represents the interests of
many thousands of naturists across North America, including many in the
state of Alaska. The Naturist Action Committee is strongly opposed to House
Bill 52, which will be considered by the Judiciary Committee and the House
State Affairs Committee of the Alaska House of Representatives.

Naturists are skinny dippers and nude ‘unbathers who believe there is
nothing shameful about the unclothed human body. Naturism is a non-sexual
family oriented activity that includes children and adults. It is a formal
name for an activity that has been an informal tradition in Alaska and

elsewhere for years and years.

House B ill 52 represents itself as addressing sex criminals. However, in its
present form it would clearly punish skinny dippers as well, allowing the
forfeiture of "property used to aid'l the commission of the non-sexual
activity of skinny dipping and other instances of mere nudity that are
absent sexual context. The Naturist Action Committee, on behalf of the
membership of TNS, strongly opposes House Bill 52 in its present form on the
simple grounds that by adding the forfeiture of property as a punishment for
skinny dipping, the punishment no longer fits the crime.

Please consider the following table, which summarizes the sections addressed
by HR 52 in Chapter 11.41 of the Alaska Statutes:

11.41.410 Sexual assault in the first degree felony,
unclassified .

1|1.41.4820 Sexual assault in the second degree felony,
class

11.41.425 Sexual assault in the third degree felony,

class C .
11.41.427 Sexual assault in the fourth degree misdemeanaor,


mailto:Representative_Lesil_McGuire@legis.state.ak.us
mailto:Heath_Hilyard@legis.state.ak.us
mailto:bgranade@customcpu.com
mailto:Representative_Lesil_McGuire@legis.state.ak.us
mailto:Representative_Pete_Kott@legis.state.ak.us
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class A
11.41.434 Sexual abuse ofaminor, first degree felony, unclassified
11.41.436 Sexual abuse ofaminor, second degree felony, class B
11.41.438 Sexual abuse ofaminor, third degree felony, class C
11.41.440 Sexual abuse ofaminor, fourth degree misdemeanor, class A
11.41.445 Incest

felony, class C

11.41.455 Unlawful exploitation of a minor

felony, class B

11.41.458 Indecent exposure, first degree

felony, class C

11.41.460 Indecent exposure, second degree misdemeanor,
class B *

* class A only if in the presence of a person under 16 years of age

Of the dozen sections of Chapter 11.41 identified by HB 52 as candidates for
forfeitures, only 11.41.460 does not describe activity with sexual content.
In a list dominated by felonies, the base offense of section 11 .41.460 is a
class B misdemeanor, described by the term "reckless", but not by the term

"sexual."”

Tossing skinny dipping, nude sunbathing and other non-sexual nudity into the
mix with the genuine sexual offenses for which property forfeiture would be
allowed would surely make very bad law for the State of Alaska. I|If HB 52
were to be passed into law, naturists would have no choice other than to
challenge it in court. We ask you to report HB 52 unfavorably from the

comm ittee.

As an alternative, we suggest that the b ill be amended to exclude section
11.41.460, Indecent exposure in the second degree. Such a revision could be
accomplished by a simple committee amendment affecting only two lines of the

b ill, as follows:

07 * Section 1, AS 11.41 is amended by adding a new section to read:
08 Sec. 11.41.468. Forfeiture of property used in sexual offense.
Property

09 used to aid a violation of AS 11.41.410 - 11.41.470 11.41.458 or to
aid the solicitation of,

10 attempt to commit, or conspiracy to commit a violation of AS
11.41.410 - 11.41.470 11.41.458

11 may be forfeited to the state upon the conviction of the offender.

The effect of such an amendment would be to place the emphasis of HB 52
where it was originally intended to be, while avoiding a disproportionate
penalty on a clearly non-sexual activity. On behalf of naturists throughout
Alaska and elsewhere, | thank you in advance for your thoughtful

consideration.

Respectfully,

Ben T Granade

Area Representative, Alaska
Naturist Action Committee
18335 McCrary Rd.

Eagle River, AK 99577

(907) 696-5831

Name: winmail.dat
[Ajwinmail.dat Type: application/ms-tnef
Encoding: base64

o/innnm i

dm



THE
FOLLOWING
DOCUMENT(S)
ARE

POOR
ORIGINAL

COPIES



Page 10f6

Foreiturc is Reasonable, and It Works

FORFEITURE IS REASONABLE, AND IT WORKS
Stefan D. Cassella*

Asset forfeiture has become one of the most powerful and important tools that federal law enforcement
can employ against all manner of criminals and criminal organizations - from drug dealers to terrorists
to white collar criminals who prey on the vulnerable for financial gam. Derived from the ancient
practice of forfeiting vessels and contraband in Customs and Admiralty cases, forfeiture statutes are now

found throughout the federal criminal code.

Why do forfeiture?

Federal law enforcement agencies use the forfeiture laws for a variety of reasons, both time-honored and
new. Like the statutes the First Congress enacted in 1789, the modem laws allow the government to
seize contraband - property that is simply unlawful to possess, like illegal drugs, unregistered machine
guns, pornographic materials, smuggled goods and counterfeit money.

Forfeiture is also used to abate nuisances and to take the instrumentalities of crime out of circulation.
For example, if drug dealers are using a "crack house" to sell drugs to children as they pass by on the
way to school, the building is a danger to the health and safety of the neighborhood. Under the forfeiture
laws, we can shut it down. If a boat or truck is being used to smuggle illegal aliens across the border, we
can forfeit the vessel or veiucle to prevent its use time and again for the same purpose. The same is true
for an airplane used to fly cocaine from Peru into Southern California, or a printing press used to mint

phony $100 bills.

The government also uses forfeiture to take the profit out of crime, and to return property to victims. No
one has the right to retain the money gained from bribery, extortion, illegal gambling, or drug dealing.
With the forfeiture laws, we can separate the criminal from his profits - and any property traceable to it
—thus removing the incentive others may have to commit similar crimes tomorrow. And if the crime is
one that has victims —like carjacking or fraud - we can use the forfeiture laws to recover the property

and restore it to the owners far more effectively than the restitution stamtes permit.

Finally, forfeiture undeniably provides both a deierrent against crime and as a measure of punishment
for the criminal. Many criminals fear the loss of their vacation homes, fancy cars, businesses and bloated
bank accounts far more than the prospect of a jail sentence. In fact, in many cases, prosecution and
incarceration are not needed to achieve the ends of justice. Not every criminal act must be answered
with the slam of the jail cell door. Sometimes, return of the property to the victim and forfeiture of the
means by which the crime was committed will sulrlce to ensure that the community is compensated and

protected and the criminal is punished.

The parade of horribles

The expansion of forfeiture into all of these areas has, of course, been controversial. When laws that
were designed to seize pirate ships from privateers are applied, over the course of a decade, to the
seizure of homes, cars, businesses and bank accounts, there are a lot of issues to sort out. How do we
protect innocent property owners? What procedures afford due process? When does forfeiture go too far,
in violation of the Excessive Fines Clause of the Eighth Amendment? The ten forfeiture cases that die
Supreme Court has had on its docket in the past five terms are part of this sorting out process. There are
certain to be more; and Congress will need to pass legislation to fill in many of the loopholes.
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An informed debate on these issues is welcome. The debate is not informed, however, if it is muddled
by the misconceptions and plain old-fashioned misstatements that seem to pop up in every article critical
of asset forfeiture. Roger Pilonk article, containing the usual parade of horribles, is a good example.

Once again we arc told that forfeiture is based on an absurd legal "fiction™ that the property is guilty of
the crime, which implies that property can be forfeited without proof that a crime was committed by a
real live person. Wete told that the government can seize property "almost at will," i.e. without due
process, and that innocent people find the process so unfair that they walk away from their property
without filing claims. And webe told that even when they do file claims, innocent owners just dont have
any rights. Lets see if we cant inject a little truth and understanding into the debate on these points.

The legal "Fiction”

There are three types of forfeiture under federal law: administrative forfeiture, civil judicial forfeiture,
and criminal forfeiture. An administrative forfeiture is essentially a default proceeding. It occurs when
property is seized and no one files a claim contesting the forfeiture. By definition, all administrative
forfeitures are uncontested. Between 80 (eighty) and 85 (eighty-five) percent of all forfeitures handled
by the Department of Justice fall into this category.

If someone does file a claim to the property, the government has a choice (assuming Congress has
provided both options by statute). It can file a civil complaint against the property in district court, thus
commencing a civil judicial forfeiture; or it can include a forfeiture count in the indictment in a criminal
case, which sets the stage for a criminal forfeiture. In 1995, the Justice Department began aggressively
training criminal prosecutors in the use of the forfeiture laws, so that now more than half of all contested

forfeitures are criminal forfeitures.

Just because a forfeiture is handled administratively or civilly, of course, doesnt mean that there isn't a
related criminal case. In all forfeiture cases there must be proof that a crime was committed by someone.
In fact, in more than eighty percent of all forfeitures, including administrative and civil forfeitures, there
is a parallel arrest and/or criminal prosecution. There wouldn't have been such a wail and ciy about
forfeiture constituting a violation of the Double Jeopardy Clause a few years ago if that werent so.
(Between the Ninth Circuit’ decision in United States v. $405,089.23 in 1994 and the Supreme Court's
decision putting the double jeopardy issue to rest in United States v. Ursery, thousands of federal
prisoners filed post-conviction actions alleging that their criminal conviction and the civil forfeiture of

their property constituted double jeopardy.)

The legal "fiction™ that the property is "guilty” of the crime is simply a shorthand for the way a civil
forfeiture case is styled: United States v. $405,089.23, United States v. 92 Buena Vista Ave., and so
forth. In legal parlance, the property in such a case is the "defendant.” But property doesn™ commit
crimes; people do. If there isn't proof that a person committed a crime, there is no forfeiture. If our
normally verbose legal system styled its civil forfeiture cases to set forth the full legal theory, this would
be obvious. The above cases, for example, might have been called United States v. $405,089.23 in
Proceeds Earned by Charles Arlt From Selling Methamphetamine; or United States v. A Residence at 92
Buena Vista Ave. Purchased with Drug Proceeds that Joseph Brcnna, a Drug Dealer, Gave to His

Girlfriend.

In short, forfeiture is a way of reaching the property involved in a crime, but the focus is on the crime,
without which there can be no forfeiture.

Why do civil forfeiture?
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ifdl forfertues inohe tre comission cfaane, ad trevestmgjartty inolve anarestar

prossauaan, why does the goverment use avitfarferture atall? it srot, asmany antad, because BB

recssanly essiar. To treantrary, tteessiestway 1o farfertaaminal deferclent™ pragerty mmany

s Bot tofika sgarate avl adion, but opresmt tre farfeiture iss.e o tte same jury tretjust

m('ctedﬁeobl’erm nteaiminal e, But soretines, aimiral fafartue isntaailsble or doesn\
e .

Take tre adninistratine Tafertuecsss fareample. There isno point in includingaaamiral farferture
oouTt nan indichettand presmang tre 1Iss.e toajury iftte defachnt snotgoing toarntest te
fafatue. Hadefedht facig amiral avicaan fardrug traffdan thinks spointess toartest e
farferture of the cash seizd fran him as drug proasads et tre time of his anet, itiseqally pointless o
dutiertte indicinret with a farferture countwhen adninistratae farfertuewill asier.

What aoout tre arntestad Tarfertures tetare done amilly? The reesos fartesarcmany . Airst, while
trare areover 100 auvl farferture Settiss, there arc relatnely few aiminal farferture Satutes. Drug
procests can be fTafertad erttar avillyar-amirelly, fareamle, butfireans, ganbling
\ehicles used tosmuggle illed dlies, ad anterfertarg pargdemaliacan mlybeﬁrléllﬂjcivilly
See 28 U.S.C. 84a1(a). This saprdblem Cogress rwlstoﬁx

Secod, amiral farferture requires afecral cvicaon for tre crine givilg e o tte faferture. ke
cefadnt sdead oris aflogrtive, ttare can be no prossautian and trerefare no armirall fTarferture. e
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prosscutaianfor treaimiral offese. And iftte defercant isprossauted farore ae, but tre prgerty
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of his arestnust be Tarferted avillly iftte defaclnt isdarged with possession of drugs wirth et o
distriute, because such money waes recessarily the proosads of an eerlierdrug dal, ot tteone far
which tre defatint sactiallyprossated.

Third, and perhgos most inportant, aimiral farfarture s Timited o tre prgperty of tre cefaoint. iftre
cefathnt usss someone eleesprgerty tocomit tte ane, aimiral farferture acooplishes rothirg.
Only aml fTafertuewill reech trepgarty. Forexaple, fadrug dealer uses an aimplae tosnuggle
drugs o Gllrfania, tte govermeant hes an niarest neizirg and farfertarg tre plare. But suppose tte
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Due Process

Whatever tre reesas why aMil Tarfature sesssal o faceral law enforcanent, stgoes without saying
tet tte processnust be . All prgoerty onners - whether they be aiminal deferdants or thardpartses
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wirthout rotace or hearing,'* and et iInnooent parties fird the system so dauntiing et tihey abandon treir
property without filigadiaim. On dil ports, he isgreatly mistalen.
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Seiares of praerty for farfartue ae govermed by tte sare rulles tretgovern seiare of progoerty far
evidae - tregjardh ad seiare requirenats of tteFourth Amendment.. See Unirted States v. Lasanta,
978 F.2d 1300 (A Gir. 199). Iffectral agatsvant tosere prgearty fafarfertue, theyhave togeta
vanant, uinless one of the recognizad ecsptaa s o tteFaurth Arendment gplies, llkewhencaeh B
foud nplain view naehicle ttetcan be drien anay, and ttere isprdeblle cause oleliee itsdrg
proceads, arwhen prgoerty isfound duning asearch racat oa lavful anest. Infect, Inmany

Ista s, farfeitue ssiares actmore Iimited then ttairevicentiary counterpars. See 18U.S.C. 881(b)
@ (money launtering Gsss, varrantless seiaures are authorizd during ssardes incicent toane,
lbutrot notherexigant aranstancs).

In real progerty Gasss, tre rules aredill more restridie. In Uninted States v. James Deniell Good
Prgerty, 114 S. C. 492 (1928), tre Supreme Court held tretreal pragertymay notbe seizd atdll, even
with avarrant besed on ashowving of praeblle cause, untall tre prggerty onner hes been given rotaceand
an quortunity tohe eard. Ingart, nraal prgeerty Gasss, treDue Process Clause of treArfth
Arendment recuires tre government togive prgcerty onners more ' jrocess ' then isdue uncer tte

Moreover, ssizig tre pracerty isnttte end of treprocsss; it anly ttelbsgiming. rsomeone varits o
antestafafartue he hes a gt o fikadaim, therdoy facing tre govermment tofikaaMl ar
amiral fafertue acion nfectral curt. tte a2 BaMl, tteclananthes dll tre nghts tretatted
normal aul Iiagetaon, including tte ngtodisoeryad terngtoate=by juy. Arelly, te
farfertue \adictnust be besad on apreponderance of tte adnissible evidaee, ot tre prasble cause
Of curse, ay systemcanbe inproved. The stace Departmentt hes proposed kegsslatiaontomake tre
goverment carry tre burden of proof naMil fTarfertueesss. We alsohave suggested making iteesier
farpeple ofikeclais infafeitue casss by exdtading trefiligdedlires, and we have proposeda
remedy farthose whose pragerty isdamaged ngovermment astady. (The Jstace Departments
lexslate pracsal and sygoortang testinoy arepublised ntte record of the Hearring on the Gl
AssetFarfertureReform Act, H.R. 1916, Hou; - Comittee on tte ldiciary, 104th Cogress, 2d Sew.,
Sl No. 94, July 22,1996.) But itispraoosteras tosay tret prgoerty ovrers are deniled due prooess
uder aurrant law.

The Unoontested Forfertures

What duldwe make of tte fact tret so many farfertures are unoontestad? The aitacs, ofcourse, s2
thisasevidance tret iImooent prgerty oaners arevalking anay from treirprgoerty without filliga
claimbecause tre proosdures are unfair. But the qoosite sfarmore liely. Four autof fne fafertues
arcuotested because nmost Gases treevidence s overnielming tretaotestang tre farferture
woulldbe portless. A defadent drarged with stuggling illed dlies, Tareaple, migit s=e Iittke
advantage nantestuy tre farfarture of tre truk he was drvirg when he wes anvested and trealies
were faud. Remember, eighty percant of dll farfertures inolhve aarallid anrest arprossautaan. Those
aeasss nwhidch tedsfathit snautawyway, hes cursel, and yetmost of tre tine docs ot
dject o tte farfeitue.

Grtanly, ttaeare dill due proosss 1Iss.6s5 10 be worked aut. One ofttemost nettlesore inohes tre
arrat floxd of post-acorvactaan pleedings being filedby feceral priscerswho cotend tret they did™t
aniest faferture actaa s because they dichtrecene proper rotaee. See eg. Uninted States v. Clark, 34
F.d378 (10thGir. 19%6). Most camonly, treprisoars anplain tretthe govermment sent tterotice
o ttewrong |l or tbahome actresswhen tte government knew tret the person was icarcaraled.
Ormirells have due process nghis st lileeveryore e, 0 trte govermment nust fird away toprovice
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rotice of farferture actaias parsas keig held n|lL. But ttese are hardly cases tret inohve Inmnocent
claimants not filirg clains because tre proosdures are steded sgpirst them.

Innocarit Owners

In his disaussian of Bemniis V. Miichigen, Mr. Pilonmakes apersuesive argunent tras the Corstatutaan
does ot aceg ately protect imrocatovers inaMl farfartueess. litsan arguent, honever, et
hes hitterelevance o fackral fafertue lav.

Bamis, itmust be remenbered, was aState Gaee. Michigen, gearatly, does not provice statutory
protection for iImocentonners, and the Supreme Court held tretno such protectian sreuired by tre
Due Process Clause. Faireough. But tre fact tret the Gorstatutaon doesn arotect innocent owners
doesntimean tret tre legrskature canot do 0. Infat, Congress hes included an imooantowner defase
nwuvrttally dl of tremost wackly used feckral fTarferture Satuies. For eale, tredrug Statuies, 21
U.S.C. 881@)®&) ad (), sy tretrertterehicles nor reall prgerty, regectinely, may be forferted if
theywere usad tocomit acrinewrthout tte knovlledge arcosant of tte over.

Mr. PiloTsclaim tret ' otels and goarttant bunldings arc today faferted when tretrovners are ureblle
tpreattdruy trasctios nthen!” spstplainwog. Bven aprgeerty over who "knons'* ttethis
property isbeing used faran illed pupose sprotectsd from farferture ifhe shons trethe tookdl
reesreble stgs to prevatt tre adtivity. See Uninted States v, 141st StrestCorp., 911 F.2d 80, 877-78
(2d Gir. 1990) (ladlardwho knew builldirg was beiing used fardrug traffid<rg hed gqaoortuninty t©©
show he did nrot consat tosuch L), @t denied, 111 S. G 1017 (1991); Unirted States v. Parcell of
Real Praperty Known as 6109 Grubb Roed, 886F.2d 618,626 (3d Gir. 1989) (mrfewho knew of
hushard™s use of resicancee far drug traffiidag had gqaoortuninty toshow e did ot consat tosuch Le);
United States v. One Parcel ofReall Estate at 1012 Germantown Roed, 963 F-2d 1496 (A1th Gir. 199).

For example, the onner of a resscantial hotel doesnthave toputa stop todrug trarssctias on his
prgeerty; he st hes todo what areesaeble ovner would do torytostp i like calll e poliee, eact
teents axvictsd ofcommirtting drug arimes on tre pramisss, and rsall sty devicss ke laddsad
adeguate lightrg. See Unirted Slates v Al Right, Titleand Intarest (Kenmorre Hotel), 77 F.3d 648 (&d

ar. 19%).
What Congress Can Do

A key provision intte Jstace Departnent™s leossiatine prgoosal would aodirfy thisconogptand thus
exterd the imnooant ovner defense o dll feckral Tarferture datues. In acirtion to treotter due process
refoms disaussed aowe, ttiswould go alagway tonard making sure tret tte faferture las aeup ©

chte and protect tte ngts of dll prgoerty onrers.. But there smore tretkCongress can do toenhance tte
fafertue las.

A<, tre aimiral farferture stiatutes Soulld be revised tomake sure tre govermment can use them ndll
s where I gqagariate todo 0. Orminal farferture should ke aaildblewnerever avl fafertue s
autitorizad. The goverment alsonsads etier tools toenforae aminal farferture judgrents arairst
aovicted cefatants, and neads 1o be ablle 10 restrain pracerty sLbject to faferture, including sustatute
asts, petrel, tomake sure trattte assets are dill around once tre defedant sacovictad.

Alsp, there Bno rhyme arreesm o treaurrat faferture lans regarding tre farferture of amirel
procssts. We can fafertproosads nadrug Gasss, butnot infraud easss; we can fafatttemoney paid to
a'begman’ mamoney lautEringase, but ot ttemoney paid toa "hitman™ manurder-for-hire
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ezge. All aimirall proceads Sould be s bject tofafature, ad tre term " Joroosecs " Shoulld be cefired ©©
mean gross proceads, notretpoits. esasurd tetsome aurtshave alloned heroin trafiidas ©
dedLct trerroverhead eqoanses franthe amount ofproosecs s ject o farferture. See Uninted States v
McCanrold, 1996 U.S. Dist. LEXIS 8975 (\X). 11 An. 19,199%6).

In ttese and many otterways, tre farferture lans canlbee inproved both toprotect tre nghts of prgoerty
onrers ad toallov tre govermment tomake Tl use of ttisdraratical ly suocessful law eforoamant
1odl. Cogress hes ttetquortunity tsyear. Hwe canavoid temisstatenatts and miscoogptaas tek
sEnealy oplaniz tre ddate, lavaetforoamat, cefese attargsad ksl aascan work taoetter
toproduce agauirely aomprehansive and effectivebody of lans tomake faferturework fordl ofus.

*Stefan D. Cassella is the Assistant Chief, Asset Forfeiture and Money Laundering Section U.S.
Department o fJustice. The opinions expressed in this article are solely those o fthe authorand do not
necessarily reflect the views orpolices o fthe Department o fJustice.
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