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ELQQR- AMENDMENT

f - K f c L s ' ) * -
CSHB381 (JUD)

DELETE (Page 2, Lines 14-15) T S  T M

(3) knowingly transports a child in a motor vehicle in violation of AS 28.05.095(b) and the child 
suffers physical injury or dies.

DELETE Sec. 4 (Page 2, Line 27 -  Page 3, Line 1)
Endangering the welfare of a child in the first degree under (a)(3) of this section is a

(1) class C felony if the child dies;
(2) class A misdemeanor if the child suffers serious physical injury; or
(3) class B misdemeanor if the child suffers physical injury.

Preceding sections are appropriately renumbered

Note: This amendment will have the effect of removing all reference to the “failure to restrain” 
offense and all resulting .riminal penalties.



A l a s k a  S t a t e  L e g i s l a t u r e

Session:
S ta te  Cap ito l 
J u n e a u , AK 9 9 8 0 1  
P h o n e : (9 0 7 ) 4 6 5 - 2 9 9 5  
Fax : (9 0 7 ) 4 6 5 -6 5 9 2

Representative Lesil McGuire
Chair, Judiciary Committee

Interim:
7 1 6  W  4 lh A venue , S u ite  4 3 0  
A n ch o rag e , A K  9 9 5 0 1 - 2 1 3 3  

P h o n e : (9 0 7 ) 2 6 9 - 0 2 5 0  
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SECTIONAL ANALYSIS 

HB 381
“An Act relating to child endangerment”

Section 1 -  Amends AS 11.51.100(a) by adding two subsections to include transporting a child 
in a motor vehicle while under the influence of an intoxicant; and failure to use proper seat 
restraints while transporting a child in a motor vehicle and the failure to restrain leads to the 
injury of death of the child.

Section 2 -  Amends AS 11.51.100(c) by making the crime of child endangerment by 
transporting a child while under the influence a class C felony.

Section 3 -  Amends AS 11.51.100(d) by making the crime of child endangerment by failing to 
use proper seat restraints and that failure to restrain results in the death of a child a class B 
felony.

Section 4 -  Specifies that “intoxicant” has the meaning given in AS 47.10.990.
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SPONSOR STATEM ENT 

HB 381
“An Act relating to cltilcl endangerment"

HB 381 addresses loopholes in Alaska Statute regarding vehicular related child 
endangerment. This bill includes specific provisions to our existing child endangerment statutes 
pertaining to transporting a child in a motor vehicle while intoxicated or transporting a child in a 
motor vehicle and failing to use proper restraints.

Currently, 27 states or territories have similar laws in effect. This bill will demonstrate 
Alaska’s commitment to protecting our children, and our commitment to making adults 
responsible for their actions while transporting children.

HB 381 amends AS 11.51.100 (a) by adding two specific elements to the crime of child 
endangerment. First it specifies that a person commits the crime of child endangerment if they 
transport a child in a motor vehicle while under the influence of an intoxicant. Second, it adds 
that a person commits the crime of child endangerment if they fail to properly restrain a child, 
while transporting a child in a motor vehicle, and iheir failure to restrain leads to the injury or 
death of a child.

HB 381 will further help protect children from vehicular related injury or death, and 
because of this I encourage your support for this bill.
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ON TW£ COVER
There are very real cases in which a child's life is placed in danger by a parent or other 

caregiver's choice to drink and drive. Yet, as dangerous as it is, driving im paired w ith 

children in the vehicle is not a c o m m on ly  acknowledged form  of child endangerm ent or 

child abuse.

Carlie McDonald, 5 years old, was killed on January 1, 1998 by her intoxicated m other 

w ho was driving w ith  a blood alcohol content (BAC) o f .22 percent, over twice the 

illegal limit. Carlie had been placed in the front seat o f the car; her unused booster seat 

was found in the back. Carlie's m other had been specifically court-ordered not to 

consum e alcohol in Carlie's presence. This was not enough to.save Carlie's life.

Carlie's father, Lieutenant Carl M cDonald o f the W yom ing  H ighw ay Patrol, had prim ary 

custody of his daughter. He was helpless to protect and ensure that Carlie w ould be 

safe w hen visiting her mother. His life has been forever changed.

Carlie loved playing with her dog, Sadie, and reading bedtim e stories. Her favorite 

m ovie was The Lion King. Because her m other made the choice to drive w h ile  impaired 

with Carlie in the car, Carlie w ill never be able to live her life and attain her dreams.

Her father m ust learn to live w ithout her and continue his jo u rn e y  o f grief.

C op y rig h t ^  200<t M o th e rs  A g a in s t D ru n k  D riv in g

This project was supported by grant No. 2002-DD BX 0015 awarded by the Bureau of Juslice Assistance, Olfice of Justice Programs. 
U.S. Department of Juslice. The Buieau of Justice Assistance is a component of the Office of Justice Programs, which also includes the 
Bureau of Justice Statistics, National Institute of Juslice, Office of Juvenile Justice and Delinquency Prevention, and the Olfice for 
Victims of Crime. Points of view or opinions In this document are those of tho author and do not necessarily represent tho views of the 
U.S. Department of Juslice.



CHiLD ENDANGiRAAtNT AND CHiLD K 8U 5 i

Child abuse or neglect is defined in Black's Law Dictionary as:

"W hen a child's paren t or custodian, b y  reason o f  cruelty, m enta l capacity, im m o ra lity  o r depravity, is unfit 
to p ro p erly  care fo r h im  or her, neglects o r refuses to provide necessary physical, affectional, medical, 
surgical o r institutional care fo r h im  o r h er or is under such im proper care or con tro l as to endanger his o r 

h er m orals  o r h e a lth ."

Child endangerm ent as it pertains to im paired driving falls into the above legal defin ition o f child abuse 

w hen a parent or caregiver know ingly puts a child in the car after drinking alcohol w ith  the intention to 

drive. This choice fails under the "im proper care...so as to endanger his or her m orals or health." However, 

driving w h ile  im paired w ith a child in the vehicle is rarely, if ever, charged as child abuse.

CHiLD ENDAN&£RAA£NT LAWS

Child endangerm ent is a term used to collectively identify laws that create a separate offense or enhance 

an existing penalty for an offender w h o  endangers a minor. Endangerm ent is a n y action that m ight place a 

m inor in je o p a rd y  o f physical, m oral or m ental w ell being.

W h ile  m ost states now  have som e kind of endangerm ent statute, 35 states currently have statutes that 

create special sanctions for cases of driving under the influence / driving w hile  intoxicated (DUI/DW I) w hile 

the offender is. transporting a child at the tim e o f the offense. (See A ppendix A.)

Child endangerm ent statutes fall into the follow ing categories:

• Enhanced penalties: Penalties that are added to the penalties for a 

DUI/DW I law violation.

• Separate offenses: An offense for D U I/DW I with a m inor in the vehicle 

that is separate from  the D U I/DW I laws.

• A ggravating circumstances: Laws that a llow  the fact that a child was in the 

vehicle to be used by th e ju d g e /ju ry  in sentencing as an aggravating factor, 

but not necessarily m andating a specific enhanced penalty.

Driving im paired is not an "accident" or a mistake. It is a choice, ju s t  as blatant physical child abuse is a 

choice. Rather than a fist, the w eapon is a m otor vehicle.

M A D D  is concerned about the increasing num ber o f calls M A D D  victim  advocates receive from  distraught 

parents and other loved ones regarding allegations o f an adult driving im paired w ith a child in the vehicle. 

In polling M A D D  chapters during the last year, M A D D  victim  advocates across the nation received 

approxim ately 17,000 child endangerm ent calls. M any of these calls indicate that reports filed as child 

endangerm ent to state agencies are slipping through the cracks o f the system , putting children at a greater 

risk o f victim ization.

These calls are not from  victim s o f drunk driving crashes, but from  potential victim s o f drunk driving. Often 

victim  advocates feel helpless and frustrated w ith  these calls for help. There seems to be no relief for the 

problem due in part to the lack o f public awareness o f the extent of the DUI/DW I child endangerm ent problem 

and the reluctance to accept that to drive im paired w ith a child in the vehicle is a form  o f child abuso.
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WHY IS W ER E  A NEED FOR A 
CHiLD BNDAN&ERAAENT SFATUro
W ithin each state, it is the legislature that determines the structure o f child endangerm ent 

laws. Statutes o f this nature are im portant because m otor vehicle crashes outrank all 

other injuries and diseases as the m ajor cause o f death for children ages 1 and above.

In 2002, alcohol-related vehicle crashes accounted for 22 percent o f m otor vehicle crash 

deaths o f  children.

States w ith child endangerm ent laws w id ely vary in provisions and enforcem ent. 

Additionally, public awareness is often so low  m any people do not know  such statutes 

exist. Individually, the situation is even m ore complicated because fam ilies w ith child 

endangerm ent issues are often already coping w ith the legal ram ifications o f 

separation, divorce,-and visitation/custody issues. After a court has accepted custody 

arrangements, concerned parents and adults have very few options for protecting a 

child from  a parent w h o  drives impaired. Even worse, if a parent attem pts to prevent 

the child from  riding w ith their im paired parent, breach o f the custody agreem ent could 

be enforced leading to further victim ization.

The law enforcem ent officers, ju d g e, civil attorney and prosecutor on the panel 

identified difficulties in enforcing the child endangerm ent statutes. The follow ing issues 

were identified:

• There is difficulty in interpreting the existing DUI/DW I child endangerm ent 

laws; m any o f the laws are too com plex.

• There is a lack of education on ail aspects of the laws and the problem  o f child 

endangerm ent in general.

• There is difficulty in not being able to enforce civil rem edies absent a 

restraining order or request o f participation from  child protective services.

• Laws are not being unifo rm ly enforced.

• V iolation o f term s of the divorce decree as it relates to im paired 

driving with m inor children in the car should be clearly tied to change in 

custody or visitation.

• There is a critical need for ju d ic ia l education programs addressing all the 

issues surrounding child endangerm ent.

• DUI/DWI offenders' parental status should be a consideration at sentencing in terms 

o f probation restrictions against driving after drinking with children in the vehicle.

Victim advocates on the panel identified com m on  problem s that victim s report in calls 

o f frustration and desperation. The fo llow ing issues and concerns w ere raised:

• Cases are not being properly charged, resulting in lack o f prosecution.

• Cases that are charged are often plea bargained dow n or dism issed.

• Reports m ade to child protective agencies are not being docum ented 

or investigated.

• A general lack of awareness o f the seriousness of the problem .

• Divorced parents w h o  are confronted w ith the problem  of an ex-spouse 

w h o drives w hile im paired face legal challenges and the financial risk of 

subjecting them selves to civil contem pt actions if they refuse visitation 

privileges to protect their children.

• M any victim s do not have the financial resources to seek relief in the 

civil court system.



R£S£A£CW AND ^TA T iST iCS

A 1999 national telephone survey, sponsored by the National H ighw ay Traffic Safety 

A dm inistration (NHTSA), estimates that between 46 and 102 m illion  drinking-driving 

trips are m ade each year w ith children under the age o f 15 in the vehicle.

In M ay 2000, the Journal o f the American M edical Association (JAM A) published 

"Characteristics o f Child Passenger Deaths and Injuries Involving Drinking Drivers." 

The study found that from 1985 to 1996, there were 5,555 child passenger deaths 

involving a drinking driver. O f these deaths, 3,556 (64 percent) occurred w hile the child 

w as riding w ith a drinking driver; 67 percent of these drinking drivers were old enough 

to be the parent or caregiver o f the child. *1 footnote

O f all drivers transporting a child w h o  died, drinking drivers were m ore than twice as 

likely as non-drinking drivers to have had a previous license suspension (17,1 percent 

vs. 7.1 percent) and m ore than six tim es as likely to have a conviction for driving while 

intoxicated (7.9 percent vs. 1.2 percent), These findings underscore the serious risk that 

persons arrested for alcohol-im paired driving pose to others and to themselves,

Drivers w h o  have been arrested for driving w nile  im paired are known to be at 

substantially increased risk o f future death in alcohol-related m otor vehicle crashes 

com pared w ith drivers w ho have not been arrested for this offense. * 2  foo tno te

In addition, studies have show n that 70 percent o f the drivers arrested for driving 

w hile  im paired have alcohol abuse problem s and betw een 10 and 50 percent are 

alcohol dependent. * 3  foo tno te

Taken together, these findings emphasize the im portance o f aggressive intervention 

w ith  persons convicted o f DUI/DWI, including evaluation and treatm ent for alcohol 

problem s, to prevent future deaths in alcohol-related crashes.

From  1988 through 1996, an estim ated 149,000 child passengers were non fatally 

injured in crashes involving a drinking driver. O f these, 58,000 (38.9 percent) were 

riding w ith  a drinking driver w hen injured in the crash. * 4  foo tno te

*1  foo tno te  Royal, D. N ationa l Survey o f D rink ing  and D riv ing  A ttitudes  and Behavior: 1999, Volum e 1: F indings. W ashington, DC: 
US Dept o f T ransportation , N ationa l H ighw ay Tra lfic Safety A d m in is tra tio n : 2000. DOT Report HS 809 190 

* 2  fo o tn o te  B rew er RD. M o rris  PD, Cole TB, W atkins S, Patetta M J, Popkin C. The risk o f dy ing  in  a lcoho l-re lated  autom ob ile  
crashes am ong  hab itua l drunk drivers. The New England Jo u rn a l o f M edic ine . 1994; 331:513-517.

* 3  fo o tn o te  W icc to re k  W, M ille r B.. Nocltajukl T. M u ltip le  and S ing le  Location D rink ing  A m ong DWI O ffenders Referred for 
A lc o h o lism  Eva lua tion. Am erican Journa l o f  D rug and A lcoho l Abuse 1992; 18. no. 1:103-116.

*4  fo o tn o te  Q u in lan  KP, B rew er RD. Sleet DA, D ellinger AM . C haracteristics o f  Child Passenger Deaths and In juries Invo lv ing  
D rink ing  D rivers. Jo u rn a l o f the  A m erican M edical A ssoc ia tion  2000; 283: 2249-2252.



During the five-year period of 1997-2001, 1,985 child passengers died and an estim ated 87,226 were injured 

in alcohol-related crashes. Sixty-eight (60) percent o f the deaths and 38 percent o f the injuries occurred 

am ong children w ho were riding in the sam e vehicle with the drinking driver.

Of the children w h o  died while riding in the sam e vehicle w ith the drinking driver, o nly  29 percent were 

known to have been restrained (restraint use was unknown for another 9 percent o f child passenger deaths). 

As the BAG of the child's driver increased, child restraint use decreased.

A lthough restraint use in this group o f children rem ains unacceptably low, restraint use has increased in 

recent years. The M a y 2000 J A M A  study found that only 18 percent o f children w ho were riding w ith  the 

dr inking driver at the tim e of the crash were known to have been restrained. The increase in restraint use 

seen am ong child passenger deaths is consistent w ith the increase in child restraint use over tim e in the 

general population. Strong enforcem ent o f child safety seat laws and passage o f prim ary enforcem ent seat 

belt laws in all states could further reduce child passenger deaths. The safety benefits o f stricter 

enforcem ent o f restraint laws m ay be even greater for children w h o  are transported by drinking drivers 

because these drivers are know n to have higher rates o f serious crashes.

During the five-year period of 1997-2001, 58 percent o f the alcohol-related crashes in which a child 

passenger died w hile  riding w ith the drinking driver occurred during daytim e or evening hours (6AM  to 

9PM). This finding adds further support for the need to increase high visib ility  enforcem ent o f child safety 

seat, prim ary seat belt, and DUI/DW I laws, especially during daytim e hours.

The M A D D  child endangerm ent panel o f experts agreed that there is not any empirical research that has 

been done to determ ine scientifically if child endangerm ent laws that have been enacted have reduced 

alcohol-related deaths and injuries am ong child passengers. Funding for research needs to be acquired to 

evaluate the effectiveness o f current child endc?r,germent laws.
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H/HAr CAN B£ DoN£ £0 HELP PR0f£CT CHiLDR£N?
As these startling statistics sadly point out, much m ore aggressive tactics need to be taken w ith impaired 

drivers w hen children are riding in the vehicle. Possible solutions m ay be found in public education, 

research, legislation, enforcem ent, prosecution and ju dic ia l arenas. Specific solutions to address appropriate 

measures to reduce incidences of child endangerm ent need to be developed on local and state levels.

In developing specific solutions, M A D D  reviewed existing state laws that relate to DUI/DW I child 

endangerm ent. Analysis o f this data revealed the follow ing:

• Current state laws ar •? com plex and vary greatly from  state to state.

• A variance in the age o f children w hen these laws apply and therefore there 

is a need for a uniform  age.

• The need for a sim plification in the DUI/DW I child endangerm ent laws to 

make enforcem ent and prosecution easier.

• There is no clear consensus on w hether separate child endangerm ent statutes 

or enhanced penalties under existing DUI/DWI law is better.

• A need for m in im um  m andatory penalties for violations o f child 

endangerm ent laws.

The panel discussed in great detail the need for the criminal, civil, and fa m ily  courts to gain an 

understanding o f the severity o f this crime and the need to im pose significant sanctions on the offender 

w ho drives impaired w ith children in the vehicle, thus reducing the num ber o f children w ho are injured 

and killed as passengers.
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MADD RCCOMA/VENDArioNS
The input and suggestions o f the child endangerm ent panel were crucial in bringing 

possible solutions into focus. After extensive exam ination and consideration o f 

all the com plex issues regarding child endangerm ent, M A D D  makes the follow ing 

recom m endations in Crim inal Cases for Statutes, Crim inal Penalties, Civil Cases, 

and Adm inistrative Sanctions in D U I/DW I Child Endangerm ent Cases.

U niform  Age R equirem ent

A  "child" for purposes of applying a child endangerm ent DU I/DW I statute should be 

m in im a lly  defined as a child under the age of 16 years. States that currently have a 

definition o f over 16 years o f age are encouraged to keep their existing definition.

Child Restraint Laws

State child passenger safety laws should be thorough in their coverage and m ust 

provide for prim ary enforcem ent. Law enforcem ent agencies are encouraged to give 

high priority to enforcem ent o f these laws. Consideration should be given to adding 

driver license points for vio lations o f child passenger restraint laws. Further 

consideration should be given to adm inistrative revocation/suspension for drivers w ho  

com m it a second or subsequent offense o f any child passenger safety occupant 

protection laws.

Child Endangerm ent D U I/D W I Statutes

The penalties for vio lation o f child endangerm ent provisions should be substantially 

higher than the penalties im posed in DUI/DW I cases where children are not involved 

and should include the follow ing:

• In addition to crim inal penalties im posed upon conviction, state law should 

provide for the adm inistrative license revocation/suspension o f licenses for 

alcohol-related child endangerm ent offenses and for those w h o  refuse to take 

the state adm inistered test o f their breath, blood, urine or other bodily substance 

w ith  children in the vehicle.

• M andatory alcohol/drug assessm ent and treatm ent as indicated by 

the assessment.

• A  required installation of an alcohol ignition interlock device on any vehicle that 

m ay be used by the defendant to transport children under the ago of 16 years.

• License reinstatement or issuance o f a limited driving permit follow ing license 

suspension/revocation should be contingent upon installation o f an alcohol 

ignition interlock device and, if treatm ent is required as a result of the court 

ordered alcohol/drug assessment, com pletion o f the treatm ent program 

should be required for full license reinstatement.

• A second offense for vio lation  o f the child endangerm ent DUI/DW I statute 

should be a felony.

• An offender charged w ith vio lation  o f the child endangerm ent statute should 

not be eligible for pre-trial diversion, deferred adjudication, probation before 

ju d g m e n t (PBJ) or s im ilar program s and a conviction should rem ain on the 

offenders driving record perm anently and w ould not "age off" or be expunged.
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