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A Resolution relating to the resolution of land title disputes

Alaska holds over 20,000 rivers and more than 1,000,000 lakes considered to be potentially
navigable waterways. This amounts to nearly 60,000,000 acres ofsubmerged lands. Title to all
submerged land was to be transferred to Alaska from the federal government at statehood. It's
important to note that up until statehood this land was held in tmst for the future state by the
federal government. Now, more than 45 years after Alaska became a sovereign state, the federal
government has yet to transfer title to these promised lands.

SJR 27 does three thinﬁs: . _ _
1. It encourages the Secretary of the Interior and the Alaska congressional delegation to

support and endorse the continuation o f the process for recording federal disclaimers of
interest for quieting title to submerged lands;, S

2. It requests the Alaska congressional delegation to introduce Ie8|slat|on in the Congress
to provide for federal participation in the proposed state and federal Navigahle Waters
Commission for Alaska; and o

3. It requests the introduction of legislation in the Congress to amend the Quiet Title Act to
ensure federal cooperation in resolving submerged land title disputes.

The dilemma is clearly illustrated in the U.S. 9thCircuit Court of Appeals case Alaska v. USA
(decision filed on January 28, 2000). Circuit Judge Andrew Kleinfeld authored the opinion of the

court excerpted as follows:

It is undisputed that when the Union [United States ofAmerical was created. each ofthe thirteen original states
retained title to the lands covered by navigable waters, and that under the “equalfooting doctrine" each new state
succeeds upon statehood to thefederal interest in these lands. The Submerged Lands Act gave Alaska title to the
beds ofnavigable rivers on January 3, 1959.

Under [the Quiet Title Act] . .. thefederal government takes the position thu, its sovereign immunity shields itfrom
the staté government's claim [to clear title to submerged lands] until thefederal government itselfrakes a claim.
Because Alaska is veiy large, much ofit is wilderness, and there are innumerable waters, thefederal government
has not had timeyet (45years) to determine what claims it wishes to make. Therefore, the state government must
wait until thefederal government makes a claim, if it ever does, before settling whether it has title.

In a nutshell, the federal government's preferred method for reconciling these disputes appears to
be to wait the state out. When (if ever) the government decides to make a claim against state
ownership, only then does Alaska have an opportunity to protect its ownership interest. This is
a_ccomgllshed by filing a quiet title suit against the federal government - just as it did in the case
cited above relating to the Nation, Kandik and Black Rivers.

The bottom line? That which should be indisputable - that Alaska holds title to its submerged
lands - has, in fact, been effectively disputed as a function of the federal government's foot
draggmg. Without doubt, the existin Brocesses of resolving submerged lands title disputes are
inadequate and exceptionally slow. SJR 27 seeks resolution to this extraordinarily unfair

dilemma.
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U.S. 9th Circuit Court of Appeals
ALASKA v USA
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STATE OF ALASKA,
Plaintiff-Appellee,
V.
UNITED STATES OF AMERICA; BRUCE
No. 96-36041
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ROBERT BARBEE, Field Director,
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Andrew J. Kleinfeld, Circuit Judges.

Opinion by Judge Kleinfeld

SUMMARY

The summary, which does not constitute a part of the opinion of the court,
is copyrighted C 1999 by West Group.



Real Estate/Public Lands

The court of appeals affirmed ajudgment of the district
court in part and reversed in part. The court held that in a
state's action under the Quiet Title Act (QTA), the federal
government cannot avoid jurisdiction by refusing to admit or

eny the state's allegation that it has title to a riverbed based
on a prior administrative adjudication of navigability at state-
hood, in which the United States asserted a litigation position
of non-navigability.,

In a dispute with Alaska Native cohwoorations and ap?ellant
Bureau of Land Management (BLM), Doyon, Ltd. alleged
that appellee State of Alaska's Kandik and Nation Rivers
were owned hy the State because they were navigable when
Alaska became a state in 1959. Doyon took this position
because it would get more land outside the riverbeds (and not
have the riverbeds charged against its federal statutory acre-
age entitlement) if the State owned the rivers. BLM decided
that the rivers were nonnavigable at statehood. Doyen

appealed.

An administrative law judge (A'U) decided in favor of
Doyon, concluding that the two rivers were navigable at state-
hood, so that the state owned them; that they were therefore
unavailable for selection by Doyon; and that they could not
count against Doyon's entitlement. The Alaska Native Claims
Appeals Board upheld the ALJ's decision.

The federal government withheld asserting its position on
the Black River until after Doyon's administrative litigation
was resolved as to the Kandik and the Nation. The BLM then
determined that the Black River was navigable at statehood,
and declined to assert any claim as to the Black.

Alaska brought a declaratory action under the QTA, alleg-
ing that it owned all three riverbeds because their rivers were
navigable at statehood. The federal 1goyernm_ent took the posi-
tion that the district court lacked QTA jurisdiction because
sovereign immunity shielded it from the State's claims until
the United States itself made a claim. Alaska countered that
the federal government had already asserted claims to the
Kandik and the Nation in the Doyon administrative litigation.

Alaska alleged, and the federal government admitted, that
the United States did not consider itself bound by the past



determinations that the three rivers were navigable at state-
hood. The United States refused to admit or deny the State's
allegation that the three rivers were navigable at statehood.
Under the QTA, its filing of a disclaimer would have
destroyed jurisdiction.

The State asserted that its inability to ascertain with finality
whether the United States conceded navigability at statehood
for purposes of title impeded its resource management and
ability to provide public information.

The federal government and alié;ned Native corporations
moved to dismiss on the 3roun that QTA jurisdiction was
absent because the United States was not asserting a claim,
and sovereign immunity had not been waived under the stat-
ute. The Native corporations stood to obtain title to the river-
beds if the rivers were held to be nonnavigable at statehood.

The district court denied the motion to dismiss, concluding
that the lack of a binding determination on the navigability of
the rivers created a cloud on the State's title that the QTA
could remedy, and that there was a ripe controv_ersr because
the United States had refused to bind itself by disclaiming an
interest. The United States appealed.

[1] The QTA allows suits against the United States to adju-
dicate disputed titles in real property in which the Unite
States claims an interest,

[2] There was a serious policy concern in favor of allowing
resolution of disputes based on the United States' inchoate
claim to eveiything in Alaska but what it has disclaimed.
Eventually, all the witnesses would be dead, reducing the reli-
ability of litigation. Also, a state entitled as of 1959 to all the
incidents of ownership in its rivers, yet still deprived of clear
title 40 years later, is effectively deprived of what it was enti-
tled to under the equal footing doctrine.

[3] For the Nation and Kandik Rivers, the United States
actively asserted a claim of ownership. The BLM took the
R‘osmon in the Doyon case, before the ALJ and the Alaska

ative Claims Appeals Board, that the Kandik and Nation
were not navigahle at statehood. By its own litigators, the
United States did claim an interest (that would pass to Doyon)
in the riverbeds.
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[4] That the United States did not say the same.thin% now
as then did not eliminate the cloud on" Alaska's title that its
claim created. [5] If the State could not get QTA jurisdiction,
the potential claim would lurk over the shoulder of state offi-
cials as they tried to implement a coherent management plan
for state waterways. To oppose any management initiative
that differed from federal policies, the federal government
could revive its claim, and thereby prevent state regulation of
the affected river, and destroy coherence in state policy to the
extent that its pro%ram for some rivers was coordinated with
its program for otners.

[6] Once the (TJovernment has formally asserted a claim to

an interest in land, a state government is entitled to treat the

land as real property in which the United States claims an

interest, regardless of whether the United States has ceased to

actively assert its claim. Because the United States had

asserted a claim, and retained authority to assert it again, the

Past assertion operated as a present cloud on the state's title.

f the United States elected to drop its claim, it could unilater-

Ea}!ly |d(_estroyjunsdmtlon over the QTA suit simply by filing a
isclaimer.

!_7] In this case, the United States once actively claimed in
itigation that it o,vned the riverbeds, and in this litigation

when put to the test by the district court refused to file a dis-
claimer. Since the statute provides that the United States can
dest(oyﬂunsdlctlon by filing a disclaimer, it would have heen
illogical to construe it to mean that the United States can also
destroy jurisdiction by filing a refusal to make a disclaimer.

[8] The district court was correct in treating the govern-
ment's failure to deny the factual averments of navigability as
admissions of the fact, and the express reservation of its right
to change its position and assert nonnavigability as maintain-
ing the dispute. There "smained a live dispute between the
United States and Alaska regarding whether the Nation and
Kandik Rivers were navigable at statehood. That sufficed for

jurisdiction.

!9] The United States applied the administrative decision
or the Kandik and Nation Rivers in deciding what its position
would be on the Black River. That cut in favor ofjurisdiction,
because the state officials knew that the federal %overnment
considered the Black to be like the Kandik and the Nation,
and if it asserted a claim on those rivers, it would most proba-



bly assert a claim on the Black. But the United States had
never expressly asserted a claim on the Black, which cut
against jurisdiction.

[10] Because the QTA requires that a title be disputed,
there must be a dispute between the United States and the
Blamtlff in a QTA suit. There had never heen a dispute

etween the United States and Alaska over the Black River.
There may be a dispute at some time, but whatever dispute
there may be, it had not yet occurred. [11] The district court
was without jurisdiction to quiet title in the Black River. The
court of aﬁpeals had to reverse the judgment insofar as it
spoke to the Black River.

COUNSEL

Jeffrey C. Dobbins, Department of Justice, Washington, DC,
for the defendants-appellants.

Joanne Grace, Assistant Attorney General, Anchorage,
Alaska, for the plaintiff-appellee.

OPINION
KLEINFELD, Circuit Judge:

This case involves a dispute between a state government
and the federal government over title to the beds of three riv-
ers. The issues arise under the Quiet Title Act.

FACTS

Judgment was on the pleadings, under Federal Rule of Civil
Procedure 12(c), so we take the facts as pleaded.

Three remote Alaskan rivers are at issue, the Kandik,
Nation and Black. They are about 200 miles east and a little
north of Fairbanks, Alaska, near the border with the Yukon
Territory. Alaska was admitted to the Union as a state on Jan-
uary 3, 1959. Navigability as of that date determines which
government owns the riverbed. If the river was navigable at
statehood, then the state owns the bed; if not, the federal gov-



eminent owns it. It is undisputed that when the Union was
created, each of the thirteen original states retained title to the
lands covered by navigable waters, and that under the "egual
footmg doctrine™ each new state succeeds upon statehood to
the federal interest in these lands. The Submerged Lands Act
ga\ieg éAglazska title to the beds of navigable rivers on January

The State of Alaska ﬂleads_that the three rivers were navi-
able at statehood. The United States does not deny the fact.
hat would be the end of the case, but for the intricacies of

the Quiet Title Act.3 Under that statute, as is explained in

more detail below, the federal government takes the position
that, its sovereign immunity shields it from the state govern-

ment's claims until the federal ?overnment itself makes a

claim. Because Alaska is very large, much of it is wilderness,

and there are innumerable waters, the federal government has
not had time yet to determine what claims it wishes to make.

Therefore, the state government must wait until the federal

government makes a claim, if it ever does, before settling

whether it has title.
The Kandik and Nation Rivers

Alaska pleads that the United States has asserted claims to
two of the three rivers. The context was a dispute with a
native corporation after the Alaska Native Claims Settlement
Act was passed. That act provided that Alaska Native reﬂ!onal
grouFmgs and villages were to establish corporations, which
would receive about $1 hillion in cash and forty million acres
in iand.4 Their land selections were limited to those lands not
already owned by someone else, such as the State of Alaska.

When Doyon, Ltd., a regiion_al corporation in Interior

Alaska, made its land selections, the Bureau of Land Manage-
ment ("BLM") made a decision that the Kandik and Nation
Rivers were nonnavigable at statehood. Doyon did not claim
the rivers. What it claimed was that the rivers were navigable
at statehood, so the state owned tnem. Doyon's interest was

in claiming naV|gab|I|tﬁ, so that it could get more land outside
the riverbeds, and not have the riverbeds charged against its
acreage entitlement. But the Bureau of Land Management
claimed that the rivers were nonnavigable at statehood, so that
Doyon would be stuck with them and its dry land acreage
entitlement reduced accordingly.



Doyon appealed the BLM decision. The administrative law
judge took extensive evidence and decided in favor of Doyon.
He found that the rivers wert navigable at statehood, so the
state owned them, they were unavailable for selection by
Doyon, and they could not count against Doyon's entitlement.

The area has temperatures varying from 70 below Fahren-
heit to 90 ahove. Much of the time all water is frozen, but
when it rains, permafrost prevents water from soaking into the
soil. The streams vary a great deal, sometimes braided and
nearly dry, sometimes Hooding, sometimes blocked by log-
jams, sometimes open and four or five feet deep. Few if any
people lived in the area in the 1950's, but people did live

there by hunting, fishing, trapping and trading in the 1930's,
1940s, arid 1960's. The Kandik was used by a man who had
asugfly contact with the International Boundary Commission
in 1910-1912 to poll and line two tons of supplies upstream

to the Yukon border br scow. It took a month to get the sup-
plies upstream, but only six hours to get down, because a
cloudburst immediately before the retum trip made the river
high and swift. The ALJ concluded that it was likely that sup-
plies were similarly brought up the Nation River to Hard Luck

Creek.

Fur prices stimulated the heaviest trapping in the area in the
1920's, 1930's, and 1940's. During that period stemwheelers
would deliver supplies at the mouths of the Nation and
Kandik, and the trappers would haul them upstream by boat
or canoe in the summer, or dogsled in the winter. There were
two known trapgers on the Kandik in the 1920's and 1930's,
and both poled boats up the stream. A trapping family used
a boat with an inboard motor to get supplies up the Nation.
Several other trappers used hoats and canoes to giet supplies
up the Nation and furs down ( to be taken to Eagle for sale
to middlemen) in the 1930's.

The ALJ found that after statehood, the Kandik and Nation
became popular recreational streams. This popularity was
measured by Alaska standards, with at least two parties on the
Kandik in 1978, when the evidence was taken, and three par-
ties in one day on the Nation.

The ALJ made a finding of fact that both rivers, the Kandik
and Nation, were "navigable all the v/ay from the Yukon
River to the Canadian border." He expressly determined that
the test was navigability for purposes of title in the State of



Alaska; navigability in each river's natural condition at the
time Alaska obtained statehood. Because there were (and are)
no roads in the area, people bringing supﬁhes upstream or furs
and game downstream could hardg put their canoes on car-
tops and drive them from one %oo channel to another; they
had to get them from the mouth to their cabins, and the cahins
to the mouth, dealing with shallows by such means as poling
and lining. Although a decline in fur prices had caused all
act|V|t¥ on the rivers to cease as of the time of statehood, their
use hefore and after showed that they remained navigable.
That the rivers were frozen for seven months of the year did
not defeat navigability, because the rivers were the only
means of ground transport (as opposed to bush planes)
between breakup and freezeup.

The BLM, having lost on its claim of nonnavigability

before the ALJ, filed exceptions, malntal_nm% Its position of
nonnavigability which would cause the riverbeds to be
charged against Doyon's entitiement. The Alaska Native
Claims Appeal Board adopted the ALJ's findings, conclusions
and recommended decision.5 The BLM took exception on the
basis that use by a few trappers was not enough to establish
historical navigability. The Appeal Board held that because
there were no settlements on either river at any time, that a
few trappers used the rivers showed the existence rather the
nonexistence of naw%ablllty. During the twen_tz years before
fur prices dropped, 21 trappers used the Kandik, and 7 used
the Nation, by the canoes, motor boats and pole boats that
were re%ularly used to transport frmght in that region, which
in the Alaska wilderness was enough to establish historical
navigability.

The Black River

As explained above, Doyon won its case establishing that

the Kandik and Nation Rivers were navigable at statehood, so
the rivers belonged to the State of Alaska and could not be
counted against Doyon's acrea%e: The Bureau of Land Man-
agement had fought the case, claiming that the Kandik and
Nation were nonnavigable at statehood, so belonged to the
United States (and after its land selection, Doyoni. After
Doyon won the Kandik and Nation Rivers case, the BLM had
its historian prepare a study of the Black River. It is another
obscure river in the exceedingly lightly populated eastern part
of Interior Alaska.



The Black Bows about 300 miles toward the northwest,
from some mountains north of the Yukon, past an abandoned
Indian village called Salmon Village, through the Yukon Flats
near the presently occugwd village of Chalkytsik, and into the
Porcupine River about 25 miles upstream from where the Por-
cupine flows into the Yukon, Before the Alaska Purchase in
1867, the Hudson's Bay Company maintained an |mBortant_
post at Fort Yukon just below the confluence of the orcuBme
and Yukon Rivers, and mapped the Black River, so probanly
was buym furs from trappers up the Black. The economy
Brobaby eclined after the United States purchased Alaska,
ecause the War Department compelled the Hudson's Bay
Company to move its trading post up the Porcupine River to
Rampart House, on the other side of the Yukon Territory bor-

der.

During the first half of the century, local Athabascans, the
Tranjik Kutchin, traveled upriver in the fall in canoes for win-
ter hunting in the headwaters, and came downriver in the
spring for fishing. White trappers and prospectors explored
the area heginning in the first decade of the twentieth century,
and operated several trading posts from time to time along the
river, 'trading posts sold some supplies to the local Athaba-
scans in exchange for furs they trapped.

After a school was built at Chalkytsik (formerly the sum-
mer fish camp known as Fishhook Villa e%, the local Indians
began settling there Jear round. By 1945, Chalkytsik had
about 80 people, an b; 1970, the population had risen to
about 95 people, with 26 houses, two stores, and two
churches. Pilots started flying bush planes in around 1940,
and by 1970 bush planes were the usual means for trappers to
bring in supplies and bring out their furs. Trapping was the
main industry, but a considerable portion of village income
was earned by firefighting. In the summer, when trapping and
hunting are no good, the villagers made regular boat trips
down the Black River and the Porcupine to roir Yukon to
visit relatives and fly out forjobs. But the river continued to
be used for these purposes as well.

The BLM State Director decided in 1980 that the Black
River was navigable at statehood from the Porcupine up to
Wood River, hased on its historian's report. Part of the river
consists of dead-end sloughs and oxbow lakes during the
summer, but at the request of the Village of Chalkytsik, the
BLM determined that they were navigable too.



The State of Alaska's complaint pleads, and the United

States admits, that the United States "does not consider itself
bound" by these past determinations that all three rivers were
navigable at statehood. The state claims that its inability to
ascertain with finality whether the United States concedes
navigability at statehood for purposes of title in the state
impedes its land and water resource management and its abil-
ity to provide public information. It therefore sought a declar-
atory judgment against the United States and the native
regional and V|I|a%e corporations owning land along the riv-
ers, Doyon and Chalkytsik, to establish that the three rivers as
described above were navigable at statehood, and that the
state held title to their beds.

The federal government and the Native corporations moved
to dismiss. Their theory was that hecause the United States
was not at that time asserting a claim, sovereign immunity
had not been waived under the Quiet Title Act, so the court
had nojurisdiction to establish that the United States' claim,

i it ever chose to assert one, was invalid. The Native corpora-
tions; stood to obtain title to the riverbeds, apparently in addi-
tion to the title they had already obtained to other land on the
assumption that theg would not receive the riverbeds, if the
rivers were held to be nonnavigable at statehood.

The districtjud%e denied the motion to dismiss. 6 He rea-
soned that "the lack of a hinding determination regardmg the
navigability of the affected rivers leads precisely to the kind
of cloud on the Stales title that quiet title statutes exist to
remedy," and there was a ripe controversy because the United
States refused to bind itself by disclaiming an interest, and
"behind the rhetoric ... there was in fact a dispute between
the parties over ownership of the riverbeds." The United
States refused to admit or deny the State of Alaska's averment
that the three rivers were navigable at statehood, on the theory
that navigability was a pure question of law. The district court
held that it was a question of fact or a mixed guesnon, so that
it had to be denied or else be deemed admitted. Less
abstractly, the district judge characterized the United States as
"playing dog in the manger." That refers to a dog that finds
food for chickens and ducks in a manﬂer, does not eat it, but
keeps the ducks and chickens out so that they cannot eat the
food to which the}/ are entitled. "When the United States casts
itself in the role ot dog in the manger, [it has] made a suffi-
cient 'claim’ to the grain it will not consume" for its claim to



be cognizable under the Quiet Title Act, and "we should send
it on its way." Judgment was entered quieting title to the riv-

erbeds of the three rivers in the State of Alaska based on navi-

%ab_ility at statehood. The United States has appealed, but the
ative Corporations affected have not.

ANALYSIS

We review dismissal on the pleadings de novo.7

. "Claims an interest."

Et] The Quiet Title Act allows suits against the United
ates to adéudu:ate disputed titles in real property “in which

the United States claims an interest."8 The United Slates
argues that because it refused to take a position in its answer

as to whether it claimed or did not claim an interest in the riv-

erbeds, they were not land in which it "claims an interest," so
the district court lacked jurisdiction.

The United States' argument is that it currently makes no

formal assertion of any claim to the rivers, that the final deter-

minations in the disputes regarding Doyon's abjection to
countl_nﬂ the Kandik and Nation riverbeds against its acreage
established that it had no claim as of that time, and it has not
interfered with any assertion of aclaim or usage bz the state
of the three rivers. The United States also argues that until it
"claims an interest," the dispute is not ripe for ﬁur 0ses of
Article I1ljurisdiction. We need not consider the Constitu-
tional argument, because it is in this case nothing more than
a restatement of the statutory argument, and the case can be
resolved fully on the statutory questions. The Quiet Title Act
must be construed strictly because it waives sovereign
immunity,9 but that is too %en_eral a point to resolve the case.
There is no controlling authority closely in point, and neither
side cites any, on the question of what conduct by the United
States amounts to "claimfing] an interest" for purposes of
Quiet Title Actjurisdiction.

The United States arﬁues as a matter of policy that we

should be chary of allowing the State of Alaska to burden the
federal government b re_quwm? it to study all the waters of
its expanse on pain of losing title to them. Basically it says it
has to be a "dog in the manger," because the State of Alaska
is too hig for it to know about in any detail. This is a serious
point, though in the forty years since statehood, with its enor-

11



mous fleets of federal aircraft, satellite photogiraphs, archives
of aerial ﬁhoto raphs, and large staffs of employees patrolling
Alaska, tne federal government has not been entirely helpless
in its ability to make decisions about its interests in the state,

[2] There is also a serious policy concern in favor of allow-
Ing resolution of disputes based on the United States' inchoate
claim to everything in Alaska but what it has disclaimed.
Ev_e_ntuaIIY_ all the witnesses will be dead, reducing the reli-
ability of |t|§;at_|on. Someone who used one of these rivers in
1959 at age 20 is now 60. The population in the area was so
sparse at all relevant times -- probably no more than a couple
of hundred people who might have used the three rivers dur-
ing the relevant time, most too youngf to have relevant knowl-
edge or too old to have survived the forty years since
statehood —that a few deaths by old age can remove most

or all the knowledgeable witnesses. Also, a state entitled as of
1959 to all the incidents of ownership in its rivers, yet still
deprived of clear title forty years later, is effectively deprived
of what it is entitled to under the equal footing doctrine.

[3] For the Nation and Kandik Rivers, there can be no (fu_es-
tion that the United States did in fact actively assert a claim

of ownership. The Bureau of Land Management took the
position in the Doyon case, before the administrative law
judge and before the Alaska Native Claims Appeal Board,
that the Kandik and Nation were not nav_l%able at statehood.
Its argument for why that should not satisfy the “claims an
interest" requirement of the Quiet Title Act floats away when
we trF to get hold of it. The United States government, by its
own litigators, in a formal, considered way, for the purpose of
reducing the amount of dry land it had to give Native corpora-
tions, did claim an interest (which would pass to Doyon) in
the riverbeds.

[4] That the United States does not say the same thingf now
as then does not eliminate the cloud on the State of Alaska's
title that its claim created. After all, the federal government
has now taken three positions; (1) the rivers were not naviga-
ble at statehood, so we retained ownership, and now Doyon
owns them so they reduce the amount of dry land Doyon can
get from us; (2) the rivers were navigable at statehood, so we
id not retain title and they do not count against Doyon's
acreage (after the BLM lost at two levels in the administrative
adjudication against Doyon); (3) we refuse to take a position
on whether the rivers were navigable at statehood, so the State



of Alaska cannot settle title one way or the other. These posi-
tions are not consistent, and have nothing in common except
that (1) and (3) served whatever was the federal government's
interest at the time. There is apparently nothing to stop the
United States from taking again the position at any time in the
future, that the rivers were not navigable at statehood. Its first
Bosmon, against Doyon, establishes that at least one federal
ureau's personnel believed that that is the correct position.

[5] By reading the statute itself and ﬁ)erforming the tradi-
tional exercise of attributing a rational purpose to the legisla-
ture, we can attribute to Congress a purpose of furnishing a
means by which state governments can remove clouds on
their title created by federal assertions of claims. 10 The United
States has claimed nonnavigability, |mp|y|n8 federal owner-
ship, before, and expressly reserves the freedom to assert it
again. If the state cannot get Quiet Title Actjurisdiction, then
the potential claim will lurk over the shoulder of state officials
as they try to implement a coherent management plan for state
waterways. To oppose any management initiative that differed
from federal policies, the federal government could revive its
claim, and thereby prevent state regulation of the affected
river and destroy coherence in state policy to the extent that
its program for some rivers was coordinated with its program
for others. Congress expressly provided a scheme br which
the state governments can quiet titles against federal claims.
When the state governments were frustrated by the statute of
limitations in the Quiet Title Act, Congress removed it to give
states more power to quite title against the federal government. 11
Congress must have meant to empower state governments to
eliminate clouds on their claimed title to state lands, yet it
would have accomplished _verY little indeed if the United
States could obtain a dismissal of any state quiet title suit by
adopting a litigation position of refusing to state whether it
asserted a claim or not.

Both rides urge us to examine snippets of legislative his-
tory. Even were Ie?|slat|ve history to be determinative, there
IS _nothlnﬂ in any of the snippets cited answering the question
of just what the United States must do to "clalm[d an interest"
for purposes of Quiet Title Actjurisdiction. The United States
guotes one smﬁpet that says “cia:ms an interest," as the statute
0es, as though the identical words in the legislative history
somehow explain or strengthen the words in the statute. They

do not.



The United States argues that because the Alaska Native
Claims Appeal Board made the final decision for the Deﬁart-
ment of the Interior, 12 once it decided the case against the
BLM, the BLM's claim was no longer the position of the
Department. That argument does not go far enough, because
until the Board ruled, the BLM's position was the position of
the Department. There can be no giuesthn that from the time
the BLM asserted its position until the time Doyon defeated
it before the Board, the Department actively and positively
asserted claims on behalf of the United States to the Kandik
and Nation riverbeds. And a past assertion of a claim by the
Bureau of Land Management has been held to be sufficient to
amount to an assertion of a claim for statute of limitations

purposes. 13

[6] Once the gfovernment has formally asserted a claim to

an interest in land, a state government is entitled to treat the
land as "real property in which the United States claims an
interest" 14 regardless of whether the United States has ceased
actively to assert its claim. Because the United States has
asserted a claim, and retains authont?/ to assert it again, the
f)ast assertion operates as a present cloud on the state's title.

f the United States does elect to drop its claim, it can unilat-
erall_?/_ destroy jurisdiction over the Quiet Title Act suit simply
by filing a disclaimer. 15 Once it files a section (e) disclaimer
pursuant to the statute, then it becomes plain that it no longer
‘claims an interest" for purposes of section _ﬁa). The coherent
scheme of the Quiet Title Act re(iuwes the filing of a section
(e) disclaimer to eliminate the title dispute arising out of the

overnment's claim. .

] By contrast, in the case at bar, the United States once
actively claimed in litigation that it owned the riverbeds, and
in this litigation when put to the test by the district court
refused to file a disclaimer, because it wanted to retain the
power to assert a claim in the future. Since the statute pro-
vides that the United States can destroy jurisdiction by filing
a disclaimer, it would be illogical to construe it to mean that
the United States can also destroy jurisdiction by filing a
refusal to make a disclaimer.

Our recent decision in Leisnoi, Inc. v. United States 16 facili-
tates decision. In Leisnoi, the federal government had never
at any time asserted a claim. A Native corporation sued to
quiet title because a private individual had filed a lawsuit in
state court asserting that the Native corporation did not ﬁrop-
erly obtain its conveyance from the United States, and that the

14
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United States should decertify the Native corporation and
revoke its conveyance. In contrast to the case at bar, the
United States expressly and consistently denied that it had any
claim, and filed a disclaimer of interest in the Quiet Title Act
lawsuit. We held that the case was properly dismissed for lack
of jurisdiction, and that the district court properly refused to
confirm the disclaimer because it had no jurisdiction to do so,
because the government, had never disputed the Native corpo-
ration's title. Although the private claimant purported to dis-
pute the title on behalf of the United States, at the time the

uiet Title Act lawsuit was dismissed the state court had ren-

ered judgment against his claim and expressly removed any
claim t_hfe private claimant had placed on the Native corpora-
tion's title.

By contrast with Leisnoi, in the case at bar the United

States rather than a private party has disputed the State of
Alaska's title. Nor has it clarified and dissipated any ambigu-
ity in its previous assertion of title to the Nation ar.d Kandik
Rivers. In Leisnoi the United States attempted to file a formal
disclaimer of all interest under the Quiet Title Act. 17 As is
often true in cases filed by private citizens nominally on
behalf of the United States, the private citizen's claim did not
at all represent any position that the United States had ever
taken, and there was and had been no dispute at all hetween
the United States and the defendant in the "on behalf of" law-

suit.

LS] By contrast, in the case at bar, the United States itself

as formally claimed that the Kandik and Nation were non-
navigahle at statehood so that it retained title and the State of
Alaska did not obtain title. The United States formally admit-
ted the State of Alaska's averment that the United States
"does not consider itself bound for purposes of title bﬁ the
BLM's past navigability determinations."18 That is, the United
Stales pleaded that it did not consider itself bound to maintain
its sometime position that the rivers were navigable. In
response to the State of Alaska's averments that the Kandik,
Nation and Black were navigable at statehood, the United
States pleaded that these allegations of navigability "consist

of conclusions of law not requiring an answer." 19 This was not
merely an early pleading before the United States settled on

its position; it was the considered position of the United States
maintained to preserve whai it saw as a right to elect at any
time in the future to assert nonnavigability. The Supreme

Court has held that navigability “involve[s ] questions of law

15
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inseparable from the particular facts to which they are
applied,” and navigability of a particular river "is, of course,

a factual question.”20 Thus the district court was correct under
Rule S21 in treating the government's "failure to deny” the fac-
tual averments of navigability as admissions of the fact, and
the express reservation of its right to chang_e its position and
assert nonnavigability as maintaining the dispute. The United
States can no more refuse to answer the mixed question aver-
ment of navigability than a personal injury defendant could
refuse to answer the mixed question aveiment that it had acted
negligently. There remains a live dispute between the United
States and the State of Alaska re%ardlng whether the Nation
and Kandik Rivers were navigable at statehood. That suffices
forjurisdiction under subsection (a) of the statute.22

The United States, in its brief before us, argues that "even

if the question of navigability requires an answer, the district
court should have permitted the United States to amend its
answer to provide one." That would be a strong argument, had
the United States asked the district court for leave to amend.
But it did not. Even after it lost in district court on navigabil-
ity, and filed a motion for reconsideration, the United States
did not seek leave to amend. The United States stuck so
firmly to its contention that :t did not have to answer the navi-
qhabnny averment, that it never asked for permission to answer
the averment even after the district court decided it had to
answer. Where a party never asked for permission, its argu-
ment that the "district court should have permitted" is without

force.

"We have permitted only narrow and discretionary excep-
tions to the general rule against considering issues for the first
time on appeal. They are _?1) when review IS necessary to Pre-
vent a miscarriage of justice or to preserve the integrity of the
judicial process ... ."23 In two other cases, Black and Jackson,
we held that where a party did not seek leave to amend a
pleading in the lower court, we would not remand with
Instructions to grant leave to amend.24 Where a party does not
ask the district court for leave to amend, "the request [on
appeal] to remand with instructions to permit amendment
comes too late."25 This case does not fall within the exception
for miscarriages of justice and preserving the integrity of the
judicial process. The United States has at various times taken
&osltlons_on both sides of the proposition that the Kandik and
ation Rivers were nz_awgable at statehood. There is no injus-
tice in holding the United States to a determination of naviga-
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bility based upon its ohdurate refusal to answer the averment
of navigability; the United States reached the same conclusion
in the determination of the Alaska Native Claims Review
Board, an adjudicative organ of the Department of the Inte-

rior.
The Black River

L9] The Black River is a harder case for the State of Alaska,
ecause the federal government held off on asserting its posi-
tion until after Doyon's administrative litigation was resolved
as to the Nation and Kandik, and then threw in the towel with-
out forc_m(f Doyon through another administrative proceeding.
It is plain from the record that the United States apBI_led the
administrative decision for the Kandik and Nation Rivers in
deciding what its position would be on the Black River, and
would probably have followed it had it come out the other
war. That cuts in favor of jurisdiction, because the state offi-
cials know that the federal government considers the Black to
be like the Kandik and Nation, and if it asserts a claim on
those rivers, it will most probably assert a claim on the Black.
But the United States has never, so far as the record shows,
expressly asserted a claim on the Black, which cuts against

jurisdiction.

Arguab%/ under our decision in Shultz v. Department of
Army,26 the United States has not done enough to make a
cause of action regarding the Black River to accrue, for pur-
poses of the statute of limitation. But it is possible that a claim
IS substantial enough for LUHSdIC'[IOﬂ even if limitations
against a private litigant has not yet begun to run. We distin-
guished between easement cases like Schultz and disputes
over title that would g1|ve rise to possessory rights in Michel

v. United States.27 Also, because Congress in' 1986 eliminated
the Quiet Title Act statute of limitations where state govern-
ments bring the suits, the "claims an interest" language in the
jurisdiction-granting subsection28 has been cut loose from the
Jurisdiction-terminating provision barring private actions
unless brou%ht v/ithin twelve years of “the date upon which

It accrued."29

We have held that the statute of limitations portion of the
Quiet Title Act "does not require that the United States com-
municate its claim in clear and unambiguous terms," which
argues in favor of jurisdiction, but that a cause of action does
not accrue for limitations purposes "when the United States'

17



claim is ambiguous or vague."30

[10] Our recent decision in Leisnoi31 seems to us to be an
Insuperable harrier tojurisdiction regarding the Black River.
Leisnoi holds that because subsection (a) of the Quiet Title
Act requires that title be "disputed,”32 there must be a dispute
between the United States and the plaintiff in the Quiet Title
Act suit.33 There has never been a dispute between the United
States and the State of Alaska over the Black River. The
United States reserves the right to start a dispute, and has not
disclaimed any interest. There may well be a dispute at some
time, considering that the federal position on the Black simply
followed the administrative determination on the Kandik and
Nation, and it has taken conflicting positions on those rivers.
But whatever dispute there may be, it has not yet occurred.
The express federal reservation of rights is not to revert to a
position previously held, as with the Kandik and Nation, but
to adopt a position never previously taken.

Lll] This is not to say that the State of Alaska ought not to

e able to sue to quiet title in the Black River. Arguably it
should. Forty years after statehood, it ought to be able to man-
age its property knowing what is its property. And the litiga-
tion, if there is to be litigation, ought to take place while
witnesses with personal knowledge are still alive to testify.
The district court's concerns about the federal "do? in the
manger" posture are well taken. But the statutory language as
construed in Leisnoi nevertheless leaves the district court
without jurisdiction to quiet title in the Black River. A title
cannot be said to he "disputed” by the United States if it has
never disputed it. The statute as it stands does not enable us
to r%Faw_ this practical problem. We are_comEeIIed to reverse
the district court's judgment insofar as it spoke to the Black
River, and remand the case so that the claim can be dismissed
for lack ofjurisdiction as to the Black River.

Il. Indian lands.

The United States argues that, to the extent we affirm, the
district court should be required to reword its judgment to
exclude Indian lands from its scope. The Native corporations
have not appealed.

The United States argues that because the Quiet Title Act
does not permit suit against it to quiet title with respect to
"trust or restricted Indian lands,"34 the district court erred in

18
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not entering ajudgment excluding such lands.35 The United
States did not plead or otherwise allege that there are any trust
or restricted Indian lands affected by theju_dg_ment, but its
answer did say that "preliminary research indicates the possi-
ble presence of individual landowners or Native allotment
claimants on the specified rivers."

A "colorable" claim that land is Indian trust or restricted

land defeats Quiet Title Act jurisdiction, but a claim that is
not even "colorable” does not.36 There can be no Indian lands
in the bed of a navigable river, because such underwater lands
as a matter of law were held in trust for the state bY the United
States prior to statehood, and passed to the State of Alaska on
statehood.37 The Alaska Native Allotment Act did not reserve
title to submerged lands for future allotment awards.38 Lands
granted as Native allotments exclude lands under navigable

waters.39

There being no colorable claim to any Indian lands in the

beds of the Kandik and Nation Rivers, the districtjudge did
not err in rejecting the United States' proposed language in
the judgment.

CONCLUSION

The'wdgment is AFFIRMED with respect to the Kandik

and Nation Rivers and REVERSED with respect to the Black
River. As to the Black River, the matter is remanded to the
District Court with instructions to dismiss for lack of jurisdic-

tion.
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Statehood Entitlement - Submerged Lands

Alaska became a state in 1959 and under the Equal Footing Doctrine and the Submerged Lands Act
inherited title to almost 60+ million acres of submerged lands. Unfortunately, since statehood, less
than 20 rivers have been determined to be navigable by the federal courts. Although BLM has made
numerous navigability determinations and the Department of the Interior is presentIY working
positively with the state to identify and issue a “Recordable Disclaimer of Interest” for nawgable
waterwafrs, the process is still painfully slow. Considering the fact that Alaska contains 20,000+
potentially navigable rivers and well over 1,000,000 lakes that could qualify as navigable, it could take
several life-times and hillions of litigation dollars before Alaska realizes its entitlement, if at all. In
addition, the passage of time weakens the state's ability to provide the factual determinations necessary
to prove in a federal court that a waterbody was navigable at the time of statehood.

Issues of State Ownership of Submerged Lands

Alaska faces two types of I_e% | hurdles in establishing its entitlement to submerged lands. Its most
critical problem is to establish, in an efficient and timely manner, which of the state's rivers and lakes
are navigable. Alaska’s second hurdle is to determine which submerged lands the United States Iegall>(
withdrew prior to statehood. The state’s attempts to resolve these issues are thwarted by the extremely
narrow interpretation the United States gives to the federal Quiet Title Act and by the lack of a non-

judicial process to determine ftitle.
The Basis of the State’'s Claim of Title to Submcrned Lands

Alaska owns the submerged lands underlying navigable waters and marine waters seaward three miles
by virtue of the Equal Footing Doctrine and the Submer?ed Lands Act of 1953. The Equal Footing
Doctrine dictates that new states enter the Union with all of the powers of _sovereiﬁnty and jurisdiction
that pertain to the original states. When a state enters the Union, it takes title to the lands underlying
navigable waters and between mean high and mean low tide as a matter of constitutional right, subject
only to the paramount federal power to control the waters for navigation in interstate and foreign
commerce. The Submerged Lands Act conveys lands under marine waters and also includes lands
underlying inland navigable waters to confirm their automatic passage under the equal footing

doctrine.



For purposes of title to submerged lands, waters are navigable when they are used or susceptible of
being used in their natural and ordinary condition as hqhways for commerce over which trade and
travel may be conducted. Unfortunately, only a handful of waterways have been adjudged navigable
since Alaska's statehood, because of the unwillingness of the United States to settle nawg_ablllt?; Issues
outside litigation, and because of the jurisdictional difficulties of litigating navigability against the

United States.

Despite the Equal Footing Doctrine and the Submerged Lands Act, the United States claims title to
most or all of the state’s submerged lands within the 25% of Alaska that the federal _?overnment had
reserved before statehood. This Issue is governed bz Utah Division ofLands v. United States, 482 U.S.
193 (198_7')1. Commonly referred to as the “Utah Lake” case. In Utah Lake, the court held that in order
to establish that it retained title to submerged land within a reservation, the United States must
establish (1? that Congress clearly intended to include subme_rPed lands in the withdrawal, and (2) that
Congress affirmatively intended to defeat the future state's title to submer?ed lands. In Utah Lake, the
court found that the United States did not establish congress' intent to include the lake-bed inthe
reservation, despite the fact that the purpose of the reservation was to preserve the lake for a reservoir.

Navigable Waters Jurisdictional Issues

Some federal agencies have issued regulations governing activities on navigable waters flowing
through federal lands. The extent of their authoritY to do so is unclear. In some instances the agency
may have Commerce Clause authority (e.g. promu ?atmg regulations to implement environmental
laws) but the more difficult question Is the scope o an agency’s authority whose mandates are not
directly related to water, but are tied to land management, such as the National Forest Service,
National Park Service, National Fish and Wildlife Ser/ice and Bureau of Land Management. The
Court of Appeals for the E|_?hth Circuit has held that some agencies may regulate non-public lands
under the Property Clause if the activities could negatively affect the purpose of the federal
reservation. In Alaska, the more common scenario is an agency restricting public access on navigahle
waters within a reservation, such as requiring restrictive permits to conduct commercial activities on a

waterway.

Navigability Criteria Conflicts

Where title to submerged lands is at stake, the dispositive issue is usually the navigability of the waters
that overlie them. The United States Bureau of Land Management (BLM) makes navigability
determinations infrequently, only for lakes less than 50 acres and rivers less than three chains (198
feet) wide, and only when it is conveying the adjacent uplands. When waterways are larger than these
measurements BLM conveys the adjacent and non-submerged land without navigability =~
determinations, Even when BLM finds a smaller waterway non-navigable, however, it maintains that
the determination is relevant only to the amount of acreage it is conveying and does not reflect a

federal position on title.

The greatest hurdle to overcome in the State's efforts to identify and manage navigable waters has
been the long-standing differences of opinion between the State o f Alaska and the United States
regarding the application of the test for determining title navigability. Navigability is a question of
fact, not a simple legal formula. Variations in waterbody use that result from different physical



characteristics and transportation methods and needs must be taken into account, There are many legal
precedents for determining navigability in other states based upon the paiticular facts presented in

those cases.

The physical characteristics and uses of a waterbody used by the State for asserting navigability
“criteria,” are based upon legal principles that have been established by the federal courts. These
criteria are applied to rivers, lakes, and streams throughout the State and take into account Alaska's
geography, economy, customary modes of water-based transportation, and the particular physical

characteristics of the waterbody under consideration.

To resolve these navigability criteria disputes, the State has actively pursued a limited number of court
cases challenging particular findings of non-navigability by the federal government. Some of the

important cases are;

Gulkana River. In this case, both in the U.S. District Court and on appeal to the U.S. Court of
Appeals, the federal courts rejected the federal government's restrictive interpretation of the
phrase “ highway of commerce” in the title navigability test. The federal district court stated
that to demonstrate navigability, it is only necessary to show that the waterbody is physically
capable of“the most hasic form of commercial use: the transportation of people or ﬁoods."
Because the Gulkana River can be used for the transportation of people or goods, the Gulkana
River was found navigable. The court of appeals found that the modern use of the Gulkana
River for %mded hunting, fishing, and sightseeing trips is a commercial use and, since the
physical characteristics of the river have not significantly changed since 1959, provides
conclusive evidence that the river was susceptible of commercial use at statehood. The court
also found that modern inflatable rafts can be used to establish navigability. In 1990, the U.S.
Supreme Court denied the request to review and overturn the decision and, thus, the Gulkana
River precedent is now binding on all future navigability determinations in Alaska.

Kandik, Nation and Black Rivers. In this case, the State and Dozon Limited successfully
established that the use or susce,onblhty of use of a river or stream by an 18-24 foot wooden
riverboat capable of carrying at least 1,000 pounds of gear or supplies is sufficient to establish
naw%_ablhty. Based upon the use of these types of boats for the transportation of goods and
supplies by trappers, as well as extensive historic and contemporary canoe use, the federal
courts found the Kandik and Nation rivers navigable and, due to a technical interpretation of
the federal Quiet Title Act, failed to rule on the Black River. The Department of the Interior
issued a “Recordable Disclaimer of Interest" for the Black River, however, in 2003.

Alagnak River, Nonvianuk River, Kuknklek Lake and Nonvianuk Lake. In this federal
district court case, the Alagnak River, Nonvianuk River, Kukaklek Lake and Nonvianuk Lake
were all found navigable. Their primary transportation use is for commercially guided hunting,
fishing, and sightseeing and for government research and management. They also serve as a
means o f access for local residents to their homes and to the surrounding areas for subsistence

hunting and fishing.



From the standpoint of the public, the state and the federal governments hoth contribute to the
confusion over navigability determinations. The State Policy on Navigability adopted by the Alaska

Department of Natural Resources includes the following explanations:

“When information is lacking, and it must make a navigability determination, the state
is forced to relr solely upon the physical characteristics shown on maps and aerial
Bhotographs. n these cases, the state identifies as navigable all streams depicted on the

.5.G.S. maps with double lines (generally at least 70 feet wide) and having an average
gradient over the length of the stream of no more than 50 feet per mile."

“Streams depicted with single lines, although narrower in width, may also be listed as
potentially navigable if they have gradients of substantially less than 50 feet per mile

and are at least 10 miles."

“If alake is totally isolated, it will be included on the state’s navigability maps if it is at
least 1 \Zmiles long. That length insures that the lake can be used as ahighway.”

“An isolated lake might need to be 2-3 miles long to be included on the state’s
navigability maps.”

*..those lakes which are shown on maps and aerial photographs as having a navigable
water connection with other navigable waters, or which are accessible by short overland

portages, are considered navigable regardless of the size of the lake."

Clouded Titles Due to Erroneous Navigability Determinations

The standard procedures for surve in?_ and conveying federal land are found in the Manual of
Instructions for the Survey of the Public Lands of the United States. Under those procedures,
consistently used in every loubllc land state except Alaska, only uplands are surveyed and conveyed in
fulfillment of acreage entitiements, not submerged lands. The survey rules require that all lakes 50
acres or larger, and rivers and streams three chains (198 feet) in width or wider, regardless of
naV|?ab|I|ty, be meandered rivers, lakes, and streams is not included in computing the amount of land

involved in the conveyance.

In Alaska, however, the federal government had not consistently followed these survey rules. Until
1983, the federal government treated submerged lands the same as uplands. All bodies of water that
were considered non-navigable by the federal government, regardless of size, were surveyed as though
they were uplands and the acreage of submerged lands were charged against the total acreage

entitlement.

Because of these conveyance procedures, the navigability of waterbodies in Alaska has been an issue
of contention since the enactment of the Alaska Statehood Act and ANCSA. In addition to the
problems caused by a lack of information about many waterbodies, the situation was exacerbated by
the narrow definition of navigability used by the federal government. Hundreds of rivers, lakes and
streams considered navigable by the state were determined non-navigable by the federal government,



In 1983, the Department of the Interior agreed that the standard rules of survey should be followed for
land conveyances in Alaska. The recipients of conveyances from the federal government are charged
only for the amount of public land is calculated by the survey, which does not include the areas of
meandered ::vers, lakes and streams. This decision by the Department of the Interior was legislatively

approved in 1988,

Despite the fact that the use of these survey procedures has eliminated many of the land conveyance
problems after 1983, a major problem (_:oncernln% navigability decisions made by the federal
government under the old system remains unresolved. At issue are the hundreds of erroneous non-
navigability decisions and the resulting submerged land conveyances made to ANCSA corporations in
previous years. This issue becomes more critical as efforts are made by the federal government to
establish a deadline for completing land conveyances. ANCSA corporations may be unable to replace
erroneously conveyed submerged lands if the selection process had been terminated.

Difficulties Quieting Title to Submerged Lands

The State must file a Quiet Title Action in federal court to definitively resolve a dispute with the
federal 3_0\_/ernment regarding ownership of a navigable water body. The federal government has made
it very difficult to quiet title. The Quiet Title Act provides that the United States may be named as a
party defendant in a civil action “to adjudicate a disputed title to real prog)erty in which the United
States claims an interest.” 28 U.S. C. §2409a(a). he United States ha? adopted a very narrow view
of the term “claims and interest,” asserting that the federal court has no jurisdiction to hear quiet title
actions against it unless the federal government actively and expressly asserts an interest in the lands.
In the context of the submerged lands, this will occur only in rare circumstances.

While the Ninth Circuit Court of Appeals has decided that a federal non-navigability decision is a
sufficient federal claim of interest to give the court jurisdiction under the Quiet Title Act, for these few
waterways the State still may be unable to get ajudngent, for the following reason. The State receives
notice ofa non-navigability determination when BLM issues a conveyance decision. Both because the
State must give SO days notice under the Quiet Title Act before filing a complaint, and because a
grehmlnary Injunction to prevent the conveyance is unavailable under the Quiet Title Act, the United

tates will likely convey the lands to a third party before the State can do anything to prevent it, and
the State could arguably lose its cause of action against the United States.

Therefore, the State rarely has a viable cause of action to quiet title to submerged lands. The United
States is in virtually the same position it was hefore the Quiet Title Act was passed: it controls when
and how a court resolves title disputes. The exceé)tmn to this general rule will be title disputes based
on the issue of whether the United States defeated the State’s right to submerged lands before
statehood, where the United States has expressly taken a position.

The final legal determination of whether a water-body is navigable is a complex process requiring
factual determinations that a waterway had been effectively used for commerce prior to statehood. In
the States' Iitigatlon to quiet title to the Black, Kandik, and Nation Rivers in northeast Alaska, a panel
for the Ninth Circuit Court of Appeals noted in January, 2000;



“There is also a serious policy concern in favor of allowing resolution of disputes based on the
United States' inchoate claim to everything in Alaska but what it has disclaimed. Eventually,

all the witnesses will be dead, _reducmg the rellab|I|tY of litigation. Someone who used one of
these rivers in 1959 at age 20 is now 60. The Popu ation in the area was so sparse at all
relevant times - probably no more than a couple of hundred people who m|?ht have used the
three rivers during the relevant time, most too young to have relevant knowledge or too old to
have survived the forty years since statehood - that a few deaths by old age can remove most or
all the knowledgeable witnesses. Also, a state entitled as of 1959 to all the incidents of
ownership in its rivers, yet still deprived of clear title forty years later, is effectively deprived of
what it is entitled to under the equal footing doctrine.”

In addition, the process has become incomprehensibly complicated and expensive. A case in point is
the quiet title action by the State to resolve submerged lands ownership under the Black, Kandik and
Nation rivers in northeast Alaska. These three rivers clearly meet the criteria established by the federal
courts for determining naV|%ab|I|ty in Alaska. Despite the fact that no one contested the State’s claim
that these three rivers met the federal courts criteria for determining navigability, this case took nine
years and upwards of a million of state and federal dollars to litigate, eventually resulting in the State
winning two of the three cases and achieving no solution on the third.

Solutions Through Administrative Action - Recordable Disclaimer of Interest

Following meetings with the Legislative leadership in 2002, the Department of the Interior offered to
examine the possibility of using a “Recordable Disclaimer of Interest” as a means of resolving
submerged lands title disputes between the state and the federal government. In 2003, the Department
of the Interior issued a “Recordable Disclaimer of Interest” in the Black River located in Northeast
Alaska. This River was one of three rivers in that region that the ownership of the submerged lands

was not resolved through litigation.

The legislature, through Legislative Budget and Audit, has funded a special project for the Alaska
Departments of Natural Resources and Fish and Game to expedite the petition process to the
Department of the Interior for issuing “ Recordable Disclaimers of Interest” for navigable waters and
RS 2477 Rights-of-way. The major emphasis of the project has been directed at navigable waters.
Some petitions arc pending and others are due to be submitted early in 2004,

Solutions Through Federal Legislation

A. Changes to the Quiet Title Act. The precise issue in dispute between the state and the United
States is what should require the United States to “claim an interest” so as to trigger jurisdiction
under the Quiet Title Act. A provision in the Quiet Title Act that defines this phrase broadly
enough to permit the state to quiet title to its submer?ed lands would resolve the issue. This
would require a definition that makes the existence of a legal cloud on title sufficient to

constitute a federal claim of interest, so that the United States’ refusal to take a position as to

navigability for title purposes of waters on federal lands would give the state a cause of action

in federal court.



B. Joint State/Federal Navigable_Waters Commission. In 1971, Congress and the State of
Alaska respectively created a Joint Federal/State Land Use PIannlng? ommission for Alaska to
assist in the massive land-use planning process fol!ovym% d)assage of the Alaska Native Claims
Settlement Act. The State Legislature passed a bill in 2002 to create a similar State/Federal
Commission for the purpose of expediting navigability determinations and prowdln%__
recommendations for ways to improve the process of making water use and navigability
decisions in Alaska. Similar legislation was introduced in Congress by the Alaska delegation
to create the federal portion ofthe Commission. Unfortunately, this legislation did not pass as
the federal and state administrations looked for other ways to accelerate title dispute

resolutions.
Examples of Navigability Complexities & Additional Information

Appendix A is a copy of the State of Alaska's August 27, 1992 notice to Secretargy of the Interior,
Manuel Lujan, Jr. ofits intent to quiet title to submerged lands described under 194 specific water-
bodies in Alaska. Similarly, Appendix B contains a copy of the official notice to Secretary of the
Interior Bruce Babbitt of the State's intent to quiet title to submerged lands described under an
additional 9 water-bodies. Most of the water-hodies listed in AEPendm A and Appendix B have been
recognized by the Bureau of Land Management as being navigable for land conveyance purposes but
have maintained that this assertion is not for title purposes.
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WALTER J. NICKEL GOVERNOR

PLEASE REPLY TO
*
ﬁ@ﬁi\% ! %3§Hﬂ552°0
DEPARTMENT OF LAW
FAX 2753697

OFFICE OF THEATTORNEY GENERAL

?(g 9701 677

August 27, 1992 iTATECAPITOL

3~32

Manuel Lujan, Jr., Secretary
Department of the Interior
1849 C Street NW
Washington, D.C. 20240

Dear Mr. Lujan:

The State of Alaska intends to file real property quiet title
actions as to the submerged lands described on the list attached as
appendix A, and is providing you this notice pursuant to 28 U.S.C.
S2409a(m). Title to these lands passed to Alaska at statehood
based on the equal footing doctrine, the Submerged Land Act of May
22, 1953, P.L. 83-31, 67 Stat. 29, 43 U.S.C. 5S1301 et sgg., and
the Alaska Statehood Act of July 7, 1958, P.L. 85-508, 72 Stat.
339, 48 U.S.C. note preceding S21.

Sincerely,

CHARLES E. COLE
ATTORNEY GENERAL

OAAN Y

'‘oanne M. Grace

ssistant Attorney General
JMG/sh
Attachment

cc: J. T. Tangen, Regional Solicitor, Department of Interior
Edward F. Spang, State Director, Bureau of Land Management
Niles Cesar, Area Director, Bureau of Indian Affairs
Walter Stieglitz, Regional Director, Fish and Wildlife Service
John Morehead, Regional Director, National Park Service
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Appendix A to letter of August 27, 1992.

Calv-ille Regicxi

Mcuth of Colville River to Nuka River
Mcuth of Kina River to Qiefamak

N orthwest Rearicn

Mcuth of Agiaruk River to American River
Mcuth of American River to Bxkl Creek
Mouth of Bucklard River to West Fork
Mcuth of Fish River to Qmilak Creek

Mcuth of Niukluk River to Council

Mcuth of KotalJk River to Lower Kobuk Canyon
Mcuth of Koyuk River to Dime Landing

Mouth of K Uzitrin River to Ncccapaga River
Mouth of NaKapaga River to Turner Creek
Mouth of Noatak River to Aniuk River

Mcuth of Salawik River to Kbgarak River
Shaktoolik River

Throat River

Ungalik'-River

Mouth of Unaiakleet River to Tenmile Creek

Kovukuk River Region

Mcuth of Hcqatza River to Hog Landing
Mcuth of Koyukuk River to H etties
Mouth of Middle Fork to Wiseman

Upper Yukon Region

Mcuth of Eearpaw River to Diamond

Mcuth of Beaver Creek to Victoria Creek

Birch Creek

Mouth of Black River to Boundary

Mouth of Chandalar River to North and West Forks
Mouth of Charley River to Bear Creek

Mouth of Chatanika River to Steese Highway Bridge
C hristian River

Mouth of Coleen River to Lake Creek (59 miles)
Mcuth of Crooked Creek to Bridge

Grass River

Mouth of Hess Creek to North and South Forks
Mcuth of Hodzana River to Pitka Fork (79 miles)
Jim Lake

Mcuth of Kandik River to Boundary

Mouth of Nation River to Boundary

q

*
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Mcuth of Porcupine
Ray River

River to Boundary

Mcuth of Seventymile River to Barney Creek
Mcuth of Sheenjeh River
Mcuth of Tatcnriuk River to Boundary

40 Mile Area

Forty Mile River
Mcuth of North Fork Forty Mile River to Kink

Mouth of South Fork Forty Mile River to

South CETTtral Region

Mouth of Chulitna River

Mcuth of Kasilok/River to Tustumena Lake /

Mcuth of Kenai River to
Lake

Knik River

Lake Louise and cutlet
Lake Tustunmena

Mouth of Skwentna River
Susitna Lake

Kenai

M outh
M cuth
M cuth
Tyone
M cuth
M cuth

of

Susitna River

to Thiuickchnjik Creek

to Tokositna River

Kenai Lake

to Portage Creek

to Indian River

of Talkaetna River to chunilna Creek

of-Tokositna River to

Lake
of Tyone River to Tyone Lake
Yentna River to confluence of its

of

Johnson River

Red River

Tanana Region

Mouth of Cnana River to North Fork
Mouth of Chisana River

Mouth of Goodpasture River to Central Creek

Harding Lake
Healy Lake and outlet
Johnson River

Mouth of Kantishna River to Lake Kinchumina

Lake George and cutlet
Lake M ansfield and outlet

M outh
M outh
M cuth
M cuth
M outh
M outh
M cuth
M cuth

of
of
of
of
of
of
of
of

Nafcesna River

to Scottie Creek

to Natesna Mine

Nenana River to Healy Piver
Salcha River to Paldo Creek
Tanana River to Nafcesna and Chisana Rivers

Teklanik River

to near Caima Lake

Tetlin River to Tetlin Lake

Tolovara River
Wood River to

to West Fork
Fish Creek

M osquito Fork

Hare Lake O utlet

East and West Forks



Middle Yukm River

Mouth c¢f Innoko River to Cripple Creek

Mcuth of Iditarcd River to lIditarod

Khcrtol River

Little Malozitna River

M elozitna River

Mcuth of Ncwitna River and Sulstna Rivers to Tamarack Creek
Tozitna River

Lower Yukon Region

Anvik River
Bonasila River
Kotlik River
N ulato River
Pastolik River

Kusknkwim River Regicn

Mouth of Aniak River to Salmon River

Mcuth of Big River to O tter Creek

Mouth of Chukcwan River to Geiuuk River

Croaked Creek

Mcuth of East Fork Kuskokvim River to Slew Fcrk and Tonzona River
Mouth of Geruk River to Beaver Creek

Mcuth of George River to Julian Creek

Mouth of Holitha River to Qiukowan River

Heholitha River

Mouth of Johnson River Cron Mud Creek Portage to Crooked Creek
Mouth of Jchnsan River to Nunapitchuk ard Atrcautluak
Kisaralik River =

Mouth of Kuguklik River to Kipnuk

Kulik Lake

Mcuth of XUslcckwim River to North Fork

L ittle Tonzcna River

Mcuth of Middle Fork and Big River to Salmon River
Mcuth of Middle Fork Kuskokvim River to Pitka Fork
Mouth of Nixon Fork to its West Fork

Mcuth ¢f North Fork Kuskokvim to Lake Hinchuniina Portage
Mcuth of South Fork Kuskokvim River to Tatina River
Mouth of Stoney River to Lime village

Mouth of Swift Fork to Highpcwer Creek

Mcuth of Tokotna River to Fourth of July Creek

Mouth of Talbiksak River to Yukon-Ruskakwim Portage
Mcuth of Tuluksak River to Upper Land

W hitefish Lake and outlet

B ristol Bay Region

Alec River ok-."jvn’ku
Aniakchak River



Black Lake *-

Mcuth of Chignik River to Black Lake oU,<yv~"An
Oilkuminuk Lake

Chilikadrutna River

Chulitna River

Clark River

Mcuth of Copper River to Fails

Dago Creek * va»AdK>k-

Dog Salmon River uya”hj'z-

Eek River

Bgegik River and Becharof Lake

G ibralter Lake and cutlet

Worth of Goodr*evs River to Watlamuse Creek
Mcuth of Igushik River to Amanka Lake
Illiamna Lake

Mouth ofllliamna River to Forks

Mouth of Kanektok River to Kaaati Lake
Kakhonak La3ce

Mouth ofKing Salmon River to Olds Creek (/mmusUJk-
Mcuth of Kvichak River to Illiamna Lake
Lake Aleknagik

Lake Chavekuktuli

Lake Clark

Lake Beverly

Lake KUIik au.

Lake Nerka

Lower Pike Lake and outlet ucuviWVv

Kokwok River n

Koktuli River

Muklung River

Mcuth of Mulchatna River to Summit Creek
Mouth of Naknek River to Naknek Lake M f
Negukthlik River

Neuralen River

N ishlik Lake

Mouth of Nushagak River to New Stuyahok
Mcuth of Nuyakuk River to Nuyakuk Lake
Ongcke River

Osviak River

Quigmy River

Pile River

Ruth Lake and outlet vArvsucU-

Mcuth of Smelt Creek to Smelt Lake Wn-k-*.eic_
Mcuth of Snake River to Nunavaugaluk Lake
Stuyahok River

Tazmina River

Mouth of Togiak River to Togiak Lake

Tunulk River

Ualik Lake

Mouth of Ugashik River to Lower and Upper Ugashik lakes
Upnuk Lake

Weary River

N



Mcuth of Wood River to Lake Meknagik
Copper River Region

Mcuth of Bering River to near Bering Lake
Mouth of Chitna River to Tana River
Mcuth of Ccpcer River to Batzulnetas (above Slana)
Crcs-swind lake

Mouth of Eyak River and Eyak Lake

Mcuth of Klutina River to K lutina Lake
Lo ,te River

M iles Lake and cutlet

M elchina River

Tasnuna River

Mcuth of Tarlina River to Tazlina Lake

Southeast Reaicn

Chilkat River
Chilkcot River
Stikine River

Kcdiak Island and g-ielikof Straight Region

Afcgnak Lake
Mouth of Afognak River to the remains of the Bridge

A kalura and Red Lakes
Mcuth of Aniakchak River to Albert Johnson Creek

Karluk Lake
Mouth of Karluk River to Karluk Lake

Statewide Recricn

Yukon River

feB) V Xw
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DEPARTMENT OF LAW

OFFICE OF THE ATTORNEY GENERAL

December 17, 1996

SZERTI 112D HAIL- - _RET_PR3-RECEIPT REQUESTED

Bruce Babbitt

Department of the
1849 C Street NW
Washington, D.C.

Interior
20240
Dear Mr. Babbitt:

The State of Alaska

actions as to the
appendix A, and is

intends to file
submerged lands described
providing you this notice
S 2409a(m). Title to these lands passed

based on the equal footing doctrine, the
22, 1953, P.L. 83-31, 67 Stat. 29,
the Alaska Statehood Act of July 7,
339, 48U.S C. note preceding §21.

1958,

Sincerely,

BRUCE M.

real property

pursuant to 28

P.L. 85-508, 72

tIVUi
#

C rcwk KNOWLES, GOVERNOR
PLSASE REPLY TO:

@gg@&iﬁ;ﬁg& S

ﬁ A’Nﬁn 97014579
é %ﬁ

W“bﬁfﬁﬁ%@%ﬁw“’

quiet title
attached as
u.s.c.
statehood

the [list

Alaska at

Submerged| Land Act of May
43 U.S.C.

8§88 1301 et seg. and
Stat.

BOTELHO |

ATTORNEY GENERAL

nne M.
istant

Attachment

CC. Laurie Adams,
Tom Allen, State Director,
Niles Cesar, Area Director,
David B. Allen, Regional Director,
Robert Barbee, Regional Director,

Regional Solicitor,
Bureau of
Bureau of

Grace
Attorney General

Department of
Land
Indian IAffairs
Fish and Wildlife
National

0kc

Interior
Management

Service

Park Service



APPEDTCDIX a

Copper River Region

Copper River

northern..Region
Kuk River
Meade River
Kukpowruk River

Bristol Bay Region
Arolik River
Kane)J:tok River
Kisaralik River
Goodnews River
Togialc River



Memo

STATE OF ALASKA
DEPARTMENT OF LAW
NATURAL RESOURCES SECTION

To: Jane Anvik
Director, Division of Lands
Alaska Department of Natural Resources

Tina Cunning
Coordinator, ANILCA Program
Alaska Department of Fish and Game

From: Joanne Grade_JQ
Assistant Attorney General
Natural Resources Section

Re: Amendment to the Quiet Title Act

Date: May 12, 1997

This memorandum outlines the need to amend the Quiet
Title Act, 28 Uu.s.cC. § 2409a. The United States' current
interpretation of the Quiet Title Act arguably renders it almost
completely inapplicable to state claims of title to lands
underlying navigable waterways and to RS 2477 rights-of-way.

The change requested: The state seeks clarification of the
Quiet Title Act to indicate that a federal court has jurisdiction
over claims by a state to quiet title to lands if a potential
interest of the United States clouds the state's title. A “cloud"”
on the state's title is a possible claim or encumbrance by
another that, if valid, would affect or impair the title of the
state.

why the change is necessary: The United States has developed
an interpretation of the Quiet Title Act that may preclude the
state from quieting title to its submerged lands' and RS 2477

1 The state took title to lands wunderlying waters navigable-

in-fact at statehood, pursuant to the Equal Footing Doctrine and
the Submerged Lands Act of 1953, 43 U.S.C. 81301 et seq. Alaska
has thousands of waterways that may be navigable, but the only

Memorandum re: the Quiet Title Act Page 1
May 12, T ° J



rights-of-way.2 According to the United States' interpretation,
the state may bring a quiet title action only when the United
States essentially invites it to do so.

The Quiet Title Act provides that the United States may be

named as a party defendant in a civil action “to adjudicate a
disputed title to real property in which the United States claims
an interest.” 28 U.S.C. 8 2409a(a). The United States has

adopted a very narrow view of the term “claims an interest,"”
asserting that the federal court has no jurisdiction to hear

qguiet title actions against it unless the federal government
actively and expressly asserts an interest in the lands. In the
context of submerged lands, this will occur only in rare
circumstances. Where title to submerged lands is at stake, the
dispositive issue is wusually the navigability of the waters that -
overlie them. The United States Bureau of Land Management
("BLM") makes navigability determinations infrequently, only for
lakes less than 50 acres and rivers less than three chains wide,
and only when it is conveying the adjacent uplands. When -
waterways are larger than these measurements BLM conveys the land
without navigability determinations. Even when BLM finds a
smaller waterway non-navigabla, however, it maintains that the
determination is relevant only to the amount of acreage it is

conveying and does not reflect a federal position on title.

The state disputes the United States’ view, but even

assuming that the state is correct and a non-navigability
decision is a sufficient federal claim of interest to give the
court jurisdiction wunder the Quiet Title Act, the state still may
be unable to get a judgment, for the following reason. The state
receives notice of a non-navigability determination when BLM
issues a conveyance decision. Both because the state must give
180 days notice before filing a complaint, and because a
preliminary injunction to prevent the conveyance 1is unavailable
under the Quiet Title Act, the United States will likely <convey
the lands to a third party before the state can do anything to
prevent it, and the state arguably will lose its cause of action

way to definitively westablish title to the submerged lands by
obtaining a court judgment.

2 Congress granted these rights-of-way by act of July 26,

1866, 43 U.S.C. 8 932, Revised Statutes 2477. In Hamerly v.
Denton, 359 P.2d 121, 123 (Alaska 1961), the Alaska Supreme Court
stated the general rule about acceptance of this federal grant,

holding that before a highway may be created the appropriate
public authorities of the state must clearly manifest an
intention to accept a grant, or the public must use the right-of-
way for such a period of time and under such conditions as to
prove acceptance.

Memorandum re: the Quiet Title Act Page 2
May 12, 1997



agains

t the United State

S.

If the United States

prevails in its jurisdictional

have a viable cause of

theories, therefore, the state will rarely

action to quiet title to submerged lands. The United States will
be in wvirtually the same position it was in before the Quiet
Title Act was passed: it controls when and how a court resolves
title disputes. The exceptions to this general rule will be
title disputes based on the issue of whether the United States
defeated the state's right to submerged lands before statehood,
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UNITED STATES AS PARTY Pan 6'

4 thereof on issuance ol process or instim. 'frjj

.6 tion of prosecution of any proceedings "til
does nul axampt United States from post, ‘" ‘j

or trig appeal bond with state court, Ub

of Dept, of Air Force v. Wilhelm. Tex Gv' 453
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mg the Explanation pages of this volume.

Ch, 161 REAL PROPERTY QUIET TITLE ACTIONS

23 § 2409a

NOTES OF DECISIONS

Construction with Federal Rules of Civil
Procedure
jurisdiction 2

I, Construction with Federal Rules of
Civil Procedure

Since the Federal Rules of Civil Proce-
dure. this title, do not themselves enlarge
ihe jurisdiction of the federal district
courts granted by a statute waiving sover-
eign immunity, changes made in this sec-
tion and § 1387 of this title relating to
partition action involving United States,
for express purpose of conforming the
wording of this section and § 1347 of this
tide to rule 2, Federal Rules of Civil Pro-
cedure. this title, abolishing the procedur-
al distinctions between actions at law and
suits in equity, could not reasonably be
construed to have enlarged the jurisdic-
tion of the district courts. Stanton w.
US. CA5 (Tex) 1970. 434 F.2d 1273.

§ 24009a.

2. Jurisdiction

This section which waives sovereign
immunity for partition suits in which
United States is a joint tenant or a tenant
in common dees not confer subjcct-mut-
ter jurisdiction on district courts. Prater
v. US. CA5 (Ga) 1980. 612 r.2d 157.
on rehearing 613 F.2d 2sJ.

Statutes authcruing partition and quiet
title actions against United States and
permitting United States to be named as
party in actions affecting property in
which United States claims mortgage or
lien did not apply to claims seeking to
recover South Vietnamese assets blocked
under Trading with the Enemy Act
(TWEA). and did not provide basis for
subject-matter jurisdiction. Can v. US..
S.D.N.Y (993, 820 F.Supp. 106. a(timed
14 F.3d 160.

Real properly quiet litle actions

(a) The United States may be named arr'a party defendant in a civil
action under this section to adjudicated dioptHe4 citle to real proper-
ty in which the United States-oUmrte/an interest, other than a security

interest or water rights.

This section does not apply co trust or

restricted Indian lands, nor does it apply to or affect actions which
may be or could have been brought under sections 1346, 1347, 1491,
or 2410 of this title, sections 7424, 7425. or 7426 of the Internal
Revenue Code of 1936, as amended (26 U.S.C. 7424, 7425, and
7426), or section 208 of the Act of July 10, 1952 (43 U.S.C. 666).

(b) The United States shall not

be disturbed in possession or

control of any real property involved in any action under this section
pending a final judgmeat or decree, the conclusion of any appeal
therefrom, and sixty days; and if the final determination shall be
adverse co the United Scates, the United Scates nevertheless may

retain such possession or control of the real property or of any part
thereof as it may elect, upon payment co the person determined co be
entitled thereto of an amount which upon such election the district
court in the same action shall determine to be just compensation for
such possession or control.

(c) No preliminary mjunctima”sh”iUjsjue’ in any aut'on brought
under this section. -e
(d) The complaint shall set forth with particularity the nature of

the right, title, or interest which the plaintiff claims in the real
601
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property, the circumstances under, which it was acquired, and she*

righc, cicte,-«»r-incerescj.cdeAm™H S-.*che United States.r" K'*gexaV'

(e) If the United States disclaims all interest in die real property Or
interest therein adverse to the plaintiff at any time prior to the actual
commencement of the trial, which disclaimer is confirmed by order
of the court, the jurisdiction of the district court shall cease unless it
has jurisdiction of che civil action or suit on ground ocher than and
independent of the authoricy conferred by section 1346(f) of this title.

(0 A civil action against the United Scates under this section shall
be tried by the court without a jury.

(g) Any civil action under this section, except for an accion brought
by a State, shall be barred unless it is commenced within twelve
years of che date upon which ic accrued. Such accion shall be
deemed co have accrued on the date che plaintiff or his predecessor
in interest knew or should have known of the claim of the United

Scates.

(h) No civil accion may be maintained under this section by a Scare
with respect to defense facilities (including land) of the United States
so long as the lands at issue are being used or required by che Uniced
States for national defense purposes as determined by the head of the
Federal agency with jurisdiction over che lands involved, if ic is
determined that che State action was broughc more than twelve years
after the Scate knew or should have known of che claims of the
United States. Upon cessation of such use or requirement, the State
may dispute title co such lands pursuanc to the provisions of this
section. The decision of che head of the Federal agency is not subject
to judicial review.

(i) Any civil action brought by a State under this section with
respect to lands, other than tide or submerged lands, on which the
United States or its lessee or righc-of-way or easement grantee has
made substantial improvements or substantial investments or on
which che United States has conducted substantial activities pursuanc
to a management plan such as range improvement, timber harvest,
tree planting, mineral activities, farming, wildlife habitat improve-
ment. or other similar activities, shall be barred unless the action is
commenced within twelve years after the date the Scace received
nocice of the Federal claims to che lands.

(j) If a final determination in an action broughc by a Scace under
this section involving submerged or tide lands on which the United
Scates or its lessee or righc-of-way or eascmenc grantee has made
substantial improvements or substantial investments is adverse to the
United Staces and it is determined that the State’s action was brought
more than twelve years after the State received notice of the Federal
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1wt t0 the lands, che State shall take cicle to the lands subject to any
cxisting lease, easement, or right-of-way. Any compensation due
tv/idlrespect co such lease, easemenc. or right-of-way shall be deter-
£ninfid under existing law.

J" (k) Notice for che purposes of the accrual of an action brought by
under this section shall be—

(1) by public communications with respect to the claimed

lands which are sufficiently specific as to be reasonably calculat-

ed to put the claimanc on notice of the Federal claim to the

lands, or
(2) by che use. occupancy, or improvement of che claimed

lands which, in the circumstances, is open and notorious.

£ (/) F°r purposes of this section, the term "tide or submerged
flands” means "lands beneath navigable waters" as defined in section

"2 of the Submerged Lands Art (43 U.S.C. 1301).

(m) Not less than one hundred and eighty days before bringing
[«ny accion under this section, a State shall notify the head of the
Federal agency with jurisdiction over the lands in question of the
State's intention cc file suit, the basis therefor, and a description of

jithe lands included in che suic.

y(n) Nothing in this section shall be construed to permit suits
ligainst the United States based upon adverse possession.

7(Added Pub.L. 92-362, § 3(a), Oct. 25, [972, 36 Slat. 1176, and amended
IPub.L. 99-514. § 2. Oct. 22. 1936, 100 Stat. 2095; Pub.L. 99-S93, Nov. 4,

1936. 100 Scat. 3351.)

HISTORICAL AND STATUTORY NOTES

evislon Notes and Legislative Reports ~Amendments

, 1972 Acts. House Report No. 92-1559. 1986 Amendments. Subsec.  (a).
free 1972 U.S. Code Cong, and Adm. ~ Pub.L. 99-514 substituted “Internal Rev-

jNews, p. 4547 enue Cade of 1936” for "Internal Reve-
L ' nue Code of 1954".
ji; 1936 Acts. House Conference Report Subsec. (). Pub L 99-593. 5 1(3
4. 99341 and Statement by President.  200%% (U0 Z 1 8
Fkc 1936 U.S. Code Cong, and Adm. sec. (C). Former subsec. (U)
Pjews. p. 4075 ' was redesignated (cl).
- ' ~ Subsecs, (d) to (0. Pub.L. 99-593.

*House Report No. 99-924, see 1936 5 1(2). redesignated former subsecs. (c)
US Code Cong, and Adm. News, p.  to (¢) as (d) to (0. respectively. Former
w41 subsce. (0 redesignaced (g).

Subsee. (g). Pub.L. 99-593, 5 1(2).
llleferences In Text ;

Section208 of the Act July 10, 1952, (4. redesignated former subsec. (f) as (q)
ytlerred ca in subsec. (a), issection 203 and. as so redesignated, added except
7 to (d) of Act July 10. 1952, c. 651. 66 for an action brought by a State.” follow,
ljSut. 560. Section 203 ka) to ’(c).is classi- N9 “under this section”. Former subsec.
ijwd io section 600 of Title 43, Public (9) Was red-signaled (n).

*L*nds. Section 203(d) is not classified to Subsecs, (b) to (m). Pub.l, 99-593,
Code. 3 1(5). added subsecs, (h) to (m).
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Memo

STATE OF ALASKA
DEPARTMENT OF LAW
NATURAL RESOURCES SECTION

m"a: Jane Anvik
Director, Division of Lands
Alaska Department of Natural Resources

Tina Cunning
Coordinator, ANILCA Program
Alaska Department of Fish and Game

From: Joanne Gra

Assis

Natural
Re: Amendment to the Quiet Title Act
Date: May 12, 1997

This memorandum outlines the need to amend the Quiet
Title Act, 28 Uu.s.C. § 24009a. The United Stateslcurrent
interpretation of the Quiet Title Act arguably renders it almost
completely inapplicable to state claims of title to lands
underlying navigable waterways and to RS 2477 rights-of-way.

The change requested: The state seeks clarification of the
Quiet Title Act to indicate that a federal court has jurisdiction
over claims by a state to quiet title to lands if a potential
interest of the United States clouds the state's title. A 'cloud"

on the state's title is a possible claim or encumbrance by
another that, if wvalid, would affect or impair the title of the
state.

Why the change is necessary: The United States has developed
an interpretation of the Quiet Title Act that may preclude the
state from quieting title to its submerged lands and RS 2477

1 The state took title to lands underlying waters navigable-
in-fact at statehood, pursuant to the Equal Footing Doctrine and
the Submerged Lands Act of 1953, 43 U.S.C. 81301 et seq. Alaska
has thousands of waterways that may be navigable, but the only

Memorandum re: the Quiet Title Act Page 1
May 12, 1997



rights-of-way.Kk According to the United States’ interpretation,
the state may bring a quiet title action only when the United
States essentially invites it to do so.

The Quiet Title Act provides that the United States may be

named as a party defendant in a civil action “to adjudicate a
disputed title to real property in which the United States claims
an interest."” 28 U.S.C. § 2409a(a). The United States has
adopted a very narrow view of the term ‘claims an interest,"
asserting that the federal court has no jurisdiction to hear
qguiet title actions against it unless the federal government
actively and expressly asserts an interest in the lands. In the
context of submerged lands, this will occur only in rare
circumstances. Where title to submerged lands is at stake, the
dispositive issue is usually the navigability of the waters that
overlie them. The United States Bureau of Land Management
("BLM") makes navigability determinations infrequently, only for
lakes less than 50 acres and rivers less than three chains wide,
and only when it is conveying the adjacent uplands. When -
waterways are larger than these measurements BLM conveys the land
without navigability determinations. Even when BLM finds a
smaller waterway non-navigable, however, it maintains that the

determination is relevant only to the amount of acreage it is
conveying and does not reflect a federal position on title.

The state disputes the United States' view, but even

assuming that the state is correct and a non-navigability
decision is a sufficient federal claim of interest to give the
court jurisdiction under the Quiet Title Act, the state still may
be unable to get a judgment, for the following reason. The state
receives notice of a non-navigability determination when BLM
issues a conveyance decision. Both because the state must give
130 days notice before filing a complaint, and because a
preliminary injunction to prevent the conveyance is unavailable
under the Quiet Title Act, the United States will likely convey
the lands to a third party before the state can do anything to
prevent it, and the state arguably will lose its cause of action

way to definitively establish title to the submerged lands by
obtaining a court judgment.

2 Congress granted these rights-of-way by act of July 26,
1866, 43 U.S.C. 8 932, Revised Statutes 2477. In Hamerly v.
Denton, 359 P.2d 121, 123 (Alaska 1961), the Alaska Supreme Court
stated the general rule about acceptance of this federal grant,
holding that before a highway may be created the appropriate
public authorities of the state must clearly manifest an
intention to accept a grant, or the public must use the right-of-
way for such a period of time and under such conditions as to
prove acceptance.

Memorandum re: the Quiet Title Act Page 2
May 12, 1997



against the United States.

If the United States prevails in its jurisdictional

theories, therefore, the state will rarely have a viable cause of
action to quiet title to submerged lands. The United States will
be in virtually the same position it was in before the Quiet
Title Act was passed: it controls when and how a court resolves
title disputes. The exceptions to this general rule will be

title disputes based on the issue of whether the United States
defeated the state's right to submerged lands before statehood,
where the United States has expressly taken a position.

Similar “claims an interest” problems arise in the context
of RS 2477 rights-of-way. Under the United States'
interpretation of the Quiet Title Act, the court will have
jurisdiction to adjudicate the state’ interest only in the few
cases where the United States takes an affirmative, express
position that rights-of-way do not exist. The United States has
a policy of refusing to take a position on the existence of these
rights-of-way, however; in general it will not express any
opinion about the routes, so that a state cannot establish that
the United States has ‘claimed an interest* as the United States
interprets that phrase. The only exception would be a right-of-

way that the United States vigorously disputes, but in such cases
the United States might sue the state and the Quiet Title Act
would not be invoked at all. Again, the United States wants to

be in control of which, if any, cases are filed.

How the change could be effected: The precise issue in
dispute between che state and the United States is what exactly
it means for the United States to “claim an interest,* so as to
trigger jurisdiction under the Quiet Title Act. A provision in
the Quiet Title Act that defines this phrase broadly enough to
permit the state to quiet title to its submerged lands and RS
2477 rights-of-way would resolve the issue. This would require a
definition that makes the existence of a legal cloud on title
sufficient to constitute a federal claim of interest, so that the
United States’” refusal to take a position as to navigability for
title purposes of waters on federal lands and general refusal to
take a position on RS 2477 rights-of-way would give the state a
cause of action in federal court.

Memorandum re: the Quiet Title Act Page 3
May 12, 1997
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Ch 161 REAL PROPERTY QUIET TITLE ACTIONS

28 § 2409a

NOTES OF DECISIONS

C Fé\ ith Federal Rules of Civil
juri Mn ?

[L Construction with Federal Rules of
Civil Procedure

Since the Federal Rules of Civil Proce-
dure. (his title, do not themselves enlarge
(he jurisdiction of the federal district
courts granted by a statute waiving sover-
eign immunity, changes made in this sec-
tion and § 1547 of this title relating to
partition action involving United Stales,
(or express purpose of conforming the
wording of this section and § 1547 of this
title to rule 2, Federal Rules of Civil Pro-
cedure. this title, abolishing the procedur-
al distinctions between actions at law and
suits tn equity, could not reasonably be
construed to have enlarged the jurisdic-
tion of the district courts. Scanlon V.
US. CA5 CTex) 1970. 434 F.2d 1273.

2. Jurisdiction

This section which waives sovereign
immunity for partition suits in which
United States is a joint tenant or a tenant
in common docs not confer subject-mat-
ter jurisdiction on district courts. Prater
v. US.. CA5 ICa) 1980. 612 F.2d 157.
on rehearing 5(3 F.2d 26J.

Statutes authorising partition and quiet
title actions against United States and
permitting United States to be named as
party in actions affecting property in
which United States claims mortgage or
lien did not apply to claims seeking to
recover South Vietnamese assets blocked
under Trading with the Enemy Act
(T.VEA), and did not provide basis for
subject-matter jurisdiction. Can v. U.S,
S.D.NY. 1993. 820 F.Supp 106. affirmed
14 F.3d 160.

§ 2409a. Real property quiet title actionsNeA kan

(a) The United Staces may be named aiTa party defendant in a civil
action under this section to adjudicact/ a- dioptrted title to real proper-
ty in which che United Scates-ehdtr»/an inteccst, ocher chan a security

interest or wacer rights.

This seaion does not apply to trust or

restricted Indian Iand3, nor does it apply to or affect actions which
may be or could have been brought under sections 1346. 1347, 1491,

or 2410 of this title, sections 7424, 7425, or 7426 of the

Internal

Revenue Code of 1986, as amended (26 U.S.C. 7424, 7425, and
7426), or section 208 of the Act of July 10, 1952 (43 U.S.C. 666).

(b) The United States shall

not be disturbed

in possession or

control of any real property involved in any action under this section
pending a final judgment or decree, the conclusion of any appeal
therefrom, and sixty days; and if the final determination shall be
adverse to the United States, the United States nevertheless may
retain such possession or control of the real property or of any part
thereof as it may elect, upon payment to the person determined co be
entitled thereto of an amount which upon such election the district
court in the same action shall determine to be just compensation for
such possession or control.

(c) No preliminary injhinctima'-sh”JJ*suc in any accion brought
under this section. = '

(d) The complaint shall set forth with particularity the nature of
title, or interest which the plaintiff claims in the real
601
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property, che circumsranees under, which it was acquired, and the-

righc, cicle.-e”inceresctdadiSaid-by-'cKe United States” iJuV.

(e) If che Uniced States disclaims ail interest in che real property or
interest therein adverse to che plaintiff at any time prior to the actual
commencement of the trial, which disclaimer is confirmed by order
of the court, the jurisdiction of the discriec court shall cease unless it
has jurisdiction of che civil action or suic on ground ocher than and
independent of the authoricy conferred by section 1346(f) of this title.

(0 A civil action against the United States under this section shall
be tried by the court without a jury.

(g) Any civil action under chis section, excepc for an accion brought
by a State, shall be barred unless ic is commenced widiin twelve
years of the dace upon which ic accrued. Such accion shall be
deemed to have accrued on the date che plaintiff or his predecessor
in interest knew or should have known of the claim of the United
Scates.

(h) Mo civil accion may be maintained under this section by a Stace
with respect co defense facilities (including land) of the United States
so long as the lands at issue are being used or required by the Uniced
Scates for national defense purposes as determined by die head of the
Federal agency with jurisdiction over the lands involved, if ic is
determined that che State action was broughc more chan twelve years
after the State knew or should have known of the claims of die
United States. Upon cessation of such use or requirement, che State
may dispute title to such lands pursuant to the provisions of this
section. The decision of che head of the Federal agency is noc subject
co judicial review.

(i) Any civil action brought by a Scace under this section with
respect to lands, other than tide or submerged lands, on which the
United Staces or its lessee or right-of-way or casement grantee has
made substantial improvements or substantial investments or on
which che United States has conducted substantial activities pursuant
to a management plan such as range improvement, timber harvest,
tree planting, mineral activities, farming, wildlife habitat improve-
ment, or ocher similar activities, shall be barred unless che accioa is
commenced within twelve years after the date the State received
notice of the Federal claims to che lands.

(j) If a final determination in an action broughc by a State under
this section involving submerged or tide lands on which the United
Staces or its lessee or right-of-way or easement grantee has made
substantial improvements or substantial investments is adverse to the
United Scaces and it is determined that the State's action was brought
more chan twelve years after che State received notice of die Federal
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gcjs‘ini to the lands, che State shall cake title to the lands subject to any
jesting lease, easemem. or right-of-way. Any compensation due
[jvith respect to such lease, easemenc, or right-of-way shall be deter-

fjni®d under existing law.
rs

Notice for the purposes of che accrual of an action brought by

y,'stace under this seccion shall be—
(1) by public communications wich respect to the claimed
lands which are sufficiently specific as to be reasonably calculat-
ed to put the claimanc on notice of the Federal claim to the

lands, or

*m (2) by che use. occupancy, or improvemenc of the claimed
Ij lands which, in the circumstances, is open and notorious.

c£{/) For purposes of this seccion, the term "tide or submerged
Elands" means "lands beneath navigable waters” as defined in seccion
£2 of the Submerged Lands Act (43 U.S.C. 1301).

(m) Not less than one hundred and eighcy days before bringing
jtny action under this section, a Srate shall notify the head of the
Federal agency with jurisdiction over the lands in question of the
jState's intention co file suit, the basis therefor, and a description of

jjihe lands included in che suit.

(n) Nothing in this seccion shall be construed to permit suics
Vigainsc che United Staces based upon adverse possession.

(Added Pub.L. 92-562. § 3(a), Oct. 25, 1972, 36 Stat. 1176. and amended
Pub.L. 99-514. § 2. Oct. 22. 1936. 100 Stat. 2095; Pub.L. 99-593, Nov. 4.

1936, 100 Stat. 3351.)

HISTORICAL AND STATUTORY NOTES

-vision Notes and Legislative Reports

1972 Acts. House Report No. 92-1559.
fsee 1972 U.S. Code Cong, and Adm.
(jhews. p. 45-47.

K 1986 Acts. House Conference Report
[Wo. 99-841 and Statement by President.
S 1936 US. Code Cong, and Adm.
*Newj, p. 4075.

eHouse Report No. 99-924, see 1936
f}ﬁJCode Cong, and Adm. News, p.

liefer,nces In Text

fe Section 208 of the Act July 10, 1952.
Inferred to in subsec. (a), issection 203
&H 1 %da of Act July 10, 1952. c. 631. 60
L-jUt. 560, Section 203 (a) to (e) is classi-
ailed to section 660 oE Title 43. Public
41*nds. Section 203(d) is not classified to

Code.

Amendments

1986 Amendments. Subsec. @).
Pub.L. 99-514 substituted "Internal Rev-
enue Code of 1986" for "Internal Reve-
nue Code of 1954”.

Subsec. (c). Pub L 99-593. 5 1(3),
added subsec. (c). Former subsec. (tt)
was redesignated (d).

Subsecs, (d) to (f). Pub.L. 99-593,
9 1(2). redesignated former subsccs. (c)
to (e) as (d) to (0. respectively. Former
subsec. (0 redesignated (g).

Subsee. (g). Pub.L. 99-593. 5 1(2).
(4), redesignated former subsec. (f) as (g)
and. as so redesignated, added ", except
for an action broughc by a State.” follow,
ing "under this section”. Former subsec,
(9) was redesignated (n).

Subsecs, (h) to (m). Pub.L. 99-593,
3 1(5), added subsecs, (h) to (m).
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AN ACT

Establishing and relating to the Navigable Waters Commission tor Alaska.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

THE ACT FOLLOWS ON PAGE 1

Chapter No.
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AN ACT

Establishing and relating to the Navigable Waters Commission for Alaska.

* Section 1. The uncodified law of the State of Alaska is amended by adding a new section
to read:

STATE POLICY. The legislature determines that the efficient and orderly
development of the slate will be better achieved if the state and the federal governments join
together in a carefully coordinated approach to land and water use planning and management.
The legislature recognizes that, although the state is the primary trustee of public trust
resources, it is in the best interest of che citizens if the scute and federal governments, as
designated stewards of these resources, cooperate to the maximum extent possible in
determining their uses However, the legislature also recognizes that, even withoui federal
participation, the state must proceed co make management decisions. The state is particularly
blessed with significant water resources that are invaluable in numerous ways to state
residents and all citizens of the United States. With the massive numbers of navigable
waterways and bodies of water in che state, the task of resolving submerged land ownership

1 CSSB 219(FIN)
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and navigable water determinations has been painfully slow, counter-productive from an
orderly resource management standpoint, and costly as the state, private landowners, and the
federal government attempt to initiate long-range planning processes. For this reason, it is
determined by the legislature that the State of Alaska and the United States should cooperate
in establishing ajoint state and federal commission or, if the federal government elects not to
participate, a state commission must e established to proceed efficiently and effectively to

(1) expedite the process of quieting legitimate title to the state's submerged

lands;
(2) determine, to che extent possible, svhich bodies of water are navigable or

non-naviguble; and

1 (3) provide recommendations to the state and the federal governments
12 concerning ways to improve the process of making navigability determinations and ways o
13 quiet title to the state's submerged lands fairly and expeditiously.

14 * Sec. 2. The uncodified law of the State of Alaska is amended by adding a new section to
15 read

16 NAVIGABLE WATERS COMMISSION FOR ALASKA, (a) A Navigahle Waters
17 Commission for Alaska is established. If authorized by federal law, the commission shall be a
18 joint federal and state commission.

19(b) The governor or the governor's designee shall serve as chair of the commission. If
20 federal participation is authorized by federal law, the member appointed by the President of
21 the United States or the United States Secretary of the Interior shall serve as co-chair of the

22 joint commission. The chair or co-chairs of the commission shall call meetings.

23 (c) If ajoint commission is formed, four state and four federal members of che
2\ commission constitute a quorum, and all decisions of the commission require concurrence by

25 & least four state and four federal members of the commission. Otherwise, four state

26 members of the commission constitute a quorum, and all decisions of the commission require

27 concurrence by at least four members.

28 (d) A vacancy in the membership of che commission does not affect its powers. The
29 vacancy shall be filled in the same manner in which the original appointment was made.

30 (e) Subject to procedures adopted by the commission, the chairor co-chairs, in
31 accordance with applicable laws, may

CSSB 219(FIN) -
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(1) appoint and fix the compensation of the commission staff and personnel as
they consider necessary; and
(2) procure temporary and intermittent services.
* Sec. 3. The uncodined law of the Scale of Alaska is amended by adding a new section to
read;

MEMBERSHIP OF THE COMMISSION, (a) The state membership on the
Navigable Waters Commission for Alaska is composed of che governor or the governor's
designee, two members appointed by che governor, two members appointed by the president
of the senate, and two members appointed by the speaker of the house, all of svhom serve at

the pleasure of che appointing authority.

(b) The membership also includes individuals appointed under federal law if ajoint

commission is authorised.
* Sec, 4. The uncodified law of che State of Alaska is amended by adding a new section to

read:
COMPENSATION AND PER DJEM. (a) A scace member of the Navigable Waters

Commission for Alaska who is a state officer or employee serves without compensation in
addition to that received for regular employment. Other state members of the commission
receive compensation as authorized for the Board of Fisheries under AS 16.05.290.
(b) Statemembers of the commission are entitled to per diem and travel expenses
authorized by law for boards and commissions under AS 39.20.180.
* Sec. 5, The uncodified law of che State of Alaska is amended by adding a new section to

read:

DUTIES OF THE COMMISSION. The Navigable Waters Commission for Alaska

shall

(1) establish a process for researching navigability determinations that affect
land title;

(2) develop procedures for involving private landowners and the general
public in che navigability determination process of the commission:;

(3) undertake a process of navigable and non-navigable waters identification
under criteria established in law;

(4) make recommendations to improve coordination and consultation between

4. CSSB 219(FIN)
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the state and federal governments in makingnavigabilitydeterminations  and decisions

concerning title to submerged lands.
* Sec. 6. The uncodified law of the State of Alaska is amended by adding a new section to

read.

HEARINGS. The Navigable Waters Commission for Alaska or, on the authorization
of the commission, any subcommittee or member of the commission may, for the purposes of
carrying out its duties, hold hearings, take testimony, receive evidence, print or otherwise
reproduce and distribute all or part of commission proceedings and reports,, and sit and act at
those times and places as the commission, subcommittee, or members consider desirable.

* Sec. 7. The uncodified law of the State of Alaska is amended by adding a new section to
read.

INFORMATION FOR THE COMMISSION. Each agency, department', board, or
commission of the state government is authorized to furnish to che Navigable Waters
Commission for Alaska, upon request of a chair or co-chair, information the commission
considers necessary to carry out its functions under this Act.

= Sec. 8. The uncodified luw of the State of Alaska isamended byadding a new section to
read;

REPORTS, (a) On or before January 31 of each year, the Navigable Waters
Commission for Alaska shall submit to the President of the United Scates, the United Slates
Secretary of the Interior, the United States Congress, the governor, and the state legislature a
written report describing its activities during the preceding year and its recommendations
regarding its duties under sec. 5 of this Act.

(b) The commission shall submit its final comprehensive report at leust 10 days
before the date the commission is terminated.

* Sec. 9. The uncodified law of the State of Alaska is amended by adding a new seccion to
read;

TERMINATION OF THE COMMISSION. The Navigable Waters Commission for
Alaska is terminated two years after the effective date of this Act.
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Sec. 1745, - Disclaimer of interest in lands
(a) Issuance of recordable document; criteria Search Title 43

After consulting with any affected Federal agency, the Secretary is authorized to

issue a document of disclaimer of interest or interests in any lands in any form Notes

suitable for recordation, where the disclaimer will help remove acloud on the Updates

title of such lands and where he determines Parallel authorities (CFR)

Topical references

(1)

arecord interest of the United States in lands has terminated by operation of
law or is otherwise invalid; or

the lands lying between the meander line shown on a plat of survey
approved by the Bureau or its predecessors and the actual shoreline of a
body of water are not lands of the United States; or

)

accreted, relicted, or avulsed lands are not lands of the United Slates.

(b) Procedures applicable

No document or disclaimer shall be issued pursuant to this section unless the
applicant therefor has filed with the Secretary an application in writing and
notice of such application setting forth the grounds supporting such application
has been published in the Federal Register at least ninety days preceding the
issuance of such disclaimer and until the applicant therefor has paid to the
Secretary the administrative costs of issuing the disclaimer as determined by the
Secretary. All receipts shall be deposited to the then-current appropriation from
which expended.

(c) Construction as quit-claim deed from United States
Issuance of adocument of disclaimer by the Secretary pursuant to the

provisions of this section and regulations promulgated hereunder shall have the
same effect as a quit-claim deed from the United States
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