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Senate Bill 295: "An Act extending the termination date of the Navigable Waters 
Commission for Alaska; and providing for an effective date."

Sponsor: Senator Gene Therriault

Senate Bill 295 would extend the life of the Joint Federal and Slate Navigable Waters 
Commission for Alaska until 2006.

The commission’s purpose is to expedite the title process to the state’s submerged lands, 
to determine which bodies of water are navigable or non-navigable, and to recommend 
ways to improve the water navigability determination process and quickly clear title to 
the state’s submerged lands. It would consist of seven federal and seven state 
representatives.

At statehood, Alaska was granted title to all the submerged land under the state’s 
navigable waters and marine waters out to three miles off shore, with the exception of 
federal land withdrawn at statehood. But the state and federal governments have been 
locked in a decades-old dispute over which waters are navigable, and fewer than 20 rivers 
have been deemed navigable by federal courts. The ownership of more than 60 million 
acres is at stake.

In 2002, the Twenty-Second Alaska State Legislature passed Senate Bill 219 to authorize 
the state’s portion of the commission. Unfortunately, the federal authorization did not 
pass that year, and the state’s authorization is now set to expire. Senate Bill 295 will 
extend the sunset date for an additional two years in the hope that federal lawmakers will 
grant the federal authorization needed to create this commission.
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AN ACT

Establishing and relating to the Navigable Waters Commission for Alaska.

* Suction 1. The uncodified law  o f  the State o f  A laska is amended by adding a new section to read:
S T A T E  P O L IC Y . The legislature determ ines that the effic ient and o rd e rly  deve lopm ent o f  the state w ill be better

achieved i f  the slate and the federa l governments jo in  together in a ca re fu lly  coord inated approach to land and water use planning
and management. The leg is latu re recognizes that, a lthough the state is the prim ary trustee o f  pub lic trust resources, it is in the
best interest o f  the citizens i f  the stale and federal governments, as designated stewards o f  these resources, cooperate to the
maximum  extent possib le in determ ining their uses. H ow ever, the leg is lature a lso recognizes that, even without federal
partic ipation , the stale must proceed to make management decisions. The state is particu la rly  blessed with significant water
resources that are invaluab le in numerous ways to stale residents and a ll citizens o f  the Un ited  States. W ith the massive numbers
o f  navigable waterways and bodies o f  water in the state, the task o f  reso lv ing submerged land ow nersh ip and navigable water
determ inations has been pa in fu lly  slow , counter-productive from  an o rd e r ly  resource management standpoint, and costly as the
state, private landowners, and the federal government attempt to initiate long-range p lann ing processes. F o r this reason, it is
determ ined by the leg is lature that the State o f  A laska and the United States shou ld  cooperate in establishing a jo in t sta le and
federa l com m ission o r , i f  the federal government elects not to participate, a stale com m ission  must be established to proceed
e ffic ien tly  and e ffec tive ly  to

(1 )  expedite the process o f  quieting legitimate title to the state's submerged lands;
( 2 )  determ ine, to the extent possib le, which bodies o f  w ater are navigab le o r  non -nav igab le ; and
(3 )  p rovide recommendations to the stale and the federa l governments concerning ways to im prove the

process o f  m aking navigab ility determ inations and ways to quiet title to the state's submerged lands fa ir ly  and expeditiously .
*  Sec . 2 . H ie  uncodified law  o f  the State o f  A laska is amended by adding a new section to read:

N A V IG A B L E  W A T E R S  C O M M IS S IO N  FO R  A LA SK A , (a ) A Navigab le W aters Com m ission fo r  A laska is
established. I f  au thorized by federa l law , the comm ission sha ll be a jo in t federa l and state com m ission .

(b ) The gove rn o r o r  the governor's designee sha ll serve as chair o f  the com m ission . I f  federa l participation is 
authorized by federa l law , the member appointed by the President o f  the United States o r  the United States Secretary o f  the 
In te rio r sha ll serve as co-cha ir o f  the jo in t comm ission . The chair o r co-chairs o f  the com m ission  sha ll ca ll meetings.

(c ) I f  a jo in t com m ission is form ed, fou r state and fou r federal members o f  the com m ission  constitute a quorum , and 
a ll decisions o f  the com m ission require concurrence by at least fou r state and fo u r federa l members o f  the commission. 
O therw ise, fou r state members o f  the comm ission constitute a quorum , and a ll decisions o f  the com m ission require concurrence 
by at least fou r members,

(d ) A vacancy in the membership o f  the comm ission does not affect its powers. The vacancy sha ll be fille d  in the same



manner in which the o rig ina l appointment was made.
(e ) Subject to procedures adopted by the comm ission , the chair o r  co-chairs, in accordance with applicab le laws, may

(1 )  appoint and fix  the compensation o f  the comm ission s ta ff and personne l as they consider necessary; and
(2 )  p rocure temporary and interm ittent services.

* Sec. 3 . The uncod ified  law  o f  the State o f  A laska is amended by adding a new section to read:
M E M B E R S H IP  O F  TH E  C O M M ISS IO N , (a ) The state membership on  the Navigab le Waters Com m ission fo r  A laska

is com posed o f  the gove rn o r o r the gove rno r’s designee, two members appointed by the gove rno r, two members appointed by the 
president o f  the senate, and two members appointed by the speaker o f  the house, a ll o f  whom  serve at the p leasure o f  the 
appointing authority .

(b ) The membership a lso includes individua ls appointed under federal law  i f  a jo in t  comm ission is authorized.
* Sec. 4 . The uncodified law  o f  the State o f  A laska is amended by adding a new section to read:

C O M PE N SA T IO N  A N D  PE R  D IE M , (a ) A state member o f  the N avigab le W aters Comm ission fo r  A laska who is a
state o ff ic e r o r  em p loyee serves without compensation in addition to that received fo r  regu la r employment. O ther state members 
o f  tin wommission receive compensation as authorized fo r the Board  o f  F isheries under AS 1 6 .0 5 .2 9 0 .

(b ) S ta le members o f  the comm ission arc entitled to per diem  and travel expenses authorized by law  fo r boards and 
com m issions under AS 3 9 .2 0 .1 SO.

* Sec . 5 . The uncod ified  law  o f  the Slate o f  A laska is amended by adding a new section to read:
D U T IE S  O F  T H E  C O M M IS S IO N . The Navigab le W aters Com m iss ion  fo r  A laska sha ll

(1 )  establish a process fo r  researching navigability determ inations that affect land title;
( 2 )  deve lop  procedures fo r invo lv ing  private landowners and the general public in the navigability 

determ ination process o f  the comm ission ;
( 3 )  undertake a process o f  navigable and non-navigab le waters identification under crite ria established in

law ;
(4 )  make recommendations to improve coord ination and consu ltation between the state and federal 

governments in making navigab ility determ inations and decisions concerning title to submerged lands.
*  See. 6 . The uncodified law  o f  the State o f  A laska is amended by adding a new section to read:

H E A R IN G S . The Navigab le W aters Comm ission fo r  A laska o r, on  the au thorization  o f  the comm ission, any
subcomm ittee o r  member o f  the comm ission may, fo r  the purposes o f  carrying out its duties, h o ld  hearings, take testimony, 
receive evidence, print o r  otherw ise reproduce and distribute a ll o r part o f  com m ission proceedings and reports, and sit and act at 
those times and places as the comm ission , subcommittee, o r members consider desirab le.

*  See . 7 . The uncod ified  law  o f  the State o f  A laska is amended by adding a new section to read:
IN F O R M A T IO N  FO R  TH E  C O M M IS S IO N . Each agency, department, board , o r  comm ission o f  the state government

is authorized to fu rn ish to the Navigab le Waters Comm ission fo r A laska , upon request o f  a chair o r  co-chair, in form ation the 
com m ission considers necessary to carry out its functions under this Act.

*  Sec. 8 . The uncod ified  law  o f  the Stale o f  A laska is amended by adding a new section to read:
R E P O R T S , (u ) On o r before January 31 o f  each year, the Navigab le W aters C om m iss ion  fo r A laska  sha ll submit to

the President o f  the United Stales, the United States Secretary o f  the In terio r, the Un i:ed  States Congress, the governor, and the
state leg is latu re a written report describing its activities during the preceding year and its recommendations regarding its duties
under sec. 5  o f  this Act.

(b ) The com m ission shrill submit its final comprehensive report at least 10 days before the date the comm ission is 
term inated.

* Sec. 9 . The uncodified law  o f  the Sta le o f  A laska is amended by adding a new section to read:
T E R M IN A T IO N  O F  TH E  C O M M ISS IO N . The Navigab le W aters Com m iss ion  fo r  A laska is term inated two years

after the e ffective date o f  this Act.
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ALASKA STATE LEGISLATURE
CONFLICTS CONCERNING TITLE TO SUBMERGED LANDS IN ALASKA

By: Ron Somerville, Resource Consultant 
and

Ted Popely, Legal Counsel 

Updated: 02/11/04

Statehood Entitlement -  Submerged Lands

Alaska became a state in 1959 and under the Equal Footing Doctrine and the Submerged Lands Act 
inherited title to almost 60+ million acres of submerged lands. Unfortunai 'ly, since statehood, less 
than 20 rivers have been determined to be navigable by the federal courts. / Jthough BLM has made 
numerous navigability determinations and the Department of the Interior is presently working 
positively with the state to identify and issue a “Recordable Disclaimer of Interest” for navigable 
waterways, the process is still painfully slow. Considering the fact that Alaska contains 20,000+ 
potentially navigable rivers and well over 1,000,000 lakes that could qualify as navigable, it could take 
several life-times and billions of litigation dollars before Alaska realizes its entitlement, if at all. In 
addition, the passage of time weakens the state’s ability to provide the factual determinations necessary 
to prove in a federal court that a waterbody was navigable at the time of statehood.

Issues of State Ownership of Submerged Lnnd.;

Alaska faces two types of legal hurdles in establishing its entitlement to submerged lands. Its most 
critical problem is to establish, in an efficient and timely manner, which of the state’s rivers and lakes 
are navigable. Alaska’s second hurdle is to determine which submerged lands the United States legally 
withdrew prior to statehood. The state’s attempts to resolve these issues are thwarted by the extremely 
narrow interpretation the United States gives to the federal Quiet Title Act and by the lack of a non­
judicial process to determine title.

The Basis of the State’s Claim of Title to Submerged Lands

Alaska owns the submerged lands underlying navigable waters and marine waters seaward three miles 
by virtue of the Equal Footing Doctrine and the Submerged Lands Act of 1953. The Equal Footing 
Doctrine dictates that new states enter the Union with all of the powers of sovereignty and jurisdiction 
that pertain to the original states. When a state enters the Union, it takes title to the lands underlying 
navigable waters and between mean high and mean low tide as a matter of constitutional right, subject 
only to the paramount federal power to control the waters for navigation in interstate and foreign 
commerce. The Submerged Lands Act conveys lands under marine waters and also includes lands 
underlying inland navigable waters to confirm their automatic passage under the equal footing 
doctrine.



For purposes of title to submerged lands, waters are navigable when they are used or susceptible of 
being used in their natural and ordinary condition as highways for commerce over which trade and 
travel may be conducted. Unfortunately, only a handful of waterways have been adjudged navigable 
since Alaska’s statehood, because of the unwillingness of the United States to settle navigability issues 
outside litigation, and because of the jurisdictional difficulties of litigating navigability against the 
United States.

Despite the Equal Footing Doctrine and the Submerged Lands Act, the United States claims title to 
most or all of the state’s submerged lands within the 25% of Alaska that the federal government had 
reserved before statehood. This issue is governed by Utah Division o f Lands v. United States, 482 U.S. 
193 (1987). Commonly referred to as the “Utah Lake” case. In Utah Lake, the court held that in order 
to establish that it retained title to submerged land within a reservation, the United States must 
establish (1) that Congress clearly intended to include submerged lands in the withdrawal, and (2) that 
Congress affirmatively intended to defeat the future state’s title to submerged lands. In Utah Lake, the 
court found that the United States did not establish congress’ intent to include the lake-bed in the 
reservation, despite the fact that the purpose of the reservation was to preserve the lake for a reservoir.

Navigable Waters Jurisdictional Issues

Some federal agencies have issued regulations governing activities on navigable waters flowing 
through federal lands. The extent of their authority to do so is unclear. In some instances the agency 
may have Commerce Clause authority (e.g. promulgating regulations to implement environmental 
laws) but the more difficult question is the scope of an agency’s authority whose mandates are not 
directly related to water, but are tied to land management, such as the National Forest Service,
National Park Service, National Fish and Wildlife Service and Bureau of Land Management. The 
Court of Appeals for the Eighth Circuit has held that some agencies may regulate non-public lands 
under the Property Clause if the activities could negatively affect the purpose of the federal 
reservation. In Alaska, the more common scenario is an agency restricting public access on navigable 
waters within a reservation, such as requiring restrictive permits to conduct commercial activities on a 
waterway.

Navigability Criteria Conflicts

Where title to submerged lands is at stake, the dispositive issue is usually the navigability of the waters 
that overlie them. The United States Bureau of Land Management (BLM) makes navigability 
determinations infrequently, only for lakes less than 50 acres and rivers less than three chains (198 
feet) wide, and only when it is conveying the adjacent uplands. When waterways are larger than these 
measurements BLM conveys the adjacent and non-submerged land without navigability 
determinations. Even when BLM finds a smaller waterway non-navigable, however, it maintains that 
the determination is relevant only to the amount of acreage it is conveying and does not reflect a 
federal position on title.

The greatest hurdle to overcome in the State’s efforts to identify and manage navigable waters has 
been the long-standing differences of opinion between the State of Alaska and the United States 
regarding the application of the test for determining title navigability. Navigability is a question of 
fact, not a simple legal formula. Variations in waterbody use that result from different physical
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characteristics and transportation methods and needs must be taken into account. There are many legal 
precedents for determining navigability in other states based upon the particular facts presented in 
those cases.

The physical characteristics and uses of a waterbody used by the State for asserting navigability 
“criteria,” are based upon legal principles that have been established by the federal courts. These 
criteria are applied to rivers, lakes, and streams throughout the State and take into account Alaska’s 
geography, economy, customary modes of water-based transportation, and the particular physical 
characteristics of the waterbody under consideration.

To resolve these navigability criteria disputes, the State has actively pursued a limited number of court 
cases challenging particular findings of non-navigability by the federal government. Some of the 
important cases are:

Gulkana River. In this case, both in the U.S. District Court and on appeal to the U.S. Court of 
Appeals, the federal courts rejected the federal government’s restrictive interpretation of the 
phrase “highway of commerce” in the title navigability test. The federal district court stated 
that to demonstrate navigability, it is only necessary to show that the waterbody is physically 
capable of “the most basic form of commercial use: the transportation of people or goods.” 
Because the Gulkana River can be used for the transportation of people or goods, the Gulkana 
River was found navigable. The court of appeals found that the modern use of the Gulkana 
River for guided hunting, fishing, and sightseeing trips is a commercial use and, since the 
physical characteristics of the river have not significantly changed since 1959, provides 
conclusive evidence that the river was susceptible of commercial use at statehood. The court 
also found that modern inflatable rafts can be used to establish navigability. In 1990, the U.S. 
Supreme Court denied the request to review and overturn the decision and, thus, the Gulkana 
River precedent is now binding on all future navigability determinations in Alaska.

Kandik, Nation and Black Rivers. In this case, the State and Doyon Limited successfully 
established that the use or susceptibility of use of a river or stream by an 18-24 foot wooden 
riverboat capable of carrying at least 1,000 pounds of gear or supplies is sufficient to establish 
navigability. Based upon the use of these types of boats for the transportation of goods and 
supplies by trappers, as well as extensive historic and contemporary canoe use, the federal 
courts found the Kandik and Nation rivers navigable and, due to a technical interpretation of 
the federal Quiet Title Act, failed to rule on the Black River. The Department of the Interior 
issued a “Recordable Disclaimer of Interest” for the Black River, however, in 2003.

Alagnak River, Nonvianuk River, Kukaklek Lake and Nonvianuk Lake. In this federal 
district court case, the Alagnak River, Nonvianuk River, Kukaklek Lake and Nonvianuk Lake 
were all found navigable. Their primary transportation use is for commercially guided hunting, 
fishing, and sightseeing and for government research and management. They also serve as a 
means of access for local residents to their homes and to the surrounding areas for subsistence 
hunting and fishing.
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From the standpoint of the public, the state and the federal governments both contribute to the 
confusion over navigability determinations. The State Policy on Navigability adopted by the Alaska 
Department of Natural Resources includes the following explanations:

“When information is lacking, and it must make a navigability determination, the state 
is forced to rely solely upon the physical characteristics shown on maps and aerial 
photographs. In these cases, the state identifies as navigable all streams depicted on the 
U.S.G.S. maps with double lines (generally at least 70 feet wide) and having an average 
gradient over the length of the stream of no more than 50 feet per mile.”

“Streams depicted with single lines, although narrower in width, may also be listed as 
potentially navigable if they have gradients of substantially less than 50 feet per mile 
and are at least 10 miles.”

“If a lake is totally isolated, it will be included on the state’s navigability maps if it is at 
least 1 I/2 miles long. That length insures that the lake can be used as a highway.”

“Aji isolated lake might need to be 2-3 miles long to be included on the state’s 
navigability maps.”

“ ...those lakes which are shown on maps and aerial photographs as having a navigable 
water connection with other navigable waters, or which are accessible by short overland 
porttges, are considered navigable regardless of the size of the lake.”

Clouded Titles Due to Erroneous Navigability Determinations

The standard procedures for surveying and conveying federal land are found in the Manual of 
Instructions for the Survey of the Public Lands of the United States. Under those procedures, 
consistently used in every public land state except Alaska, only uplands are surveyed and conveyed in 
fulfillment of acreage entitlements, not submerged lands. The survey rules require that all lakes 50 
acres or larger, and rivers and streams three chains (198 feet) in width or wider, regardless of 
navigability, be meandered rivers, lakes, and streams is not included in computing the amount of land 
involved in the conveyance.

In Alaska, however, the federal government had not consistently followed these survey rules. Until 
1983, the federal government treated submerged lands the same as uplands. All bodies of water that 
were considered non-navigable by the federal government, regardless of size, were surveyed as though 
they were uplands and the acreage of submerged lands were charged against the total acreage 
entitlement.

Because of these conveyance procedures, the navigability of waterbodies in Alaska has been an issue 
of contention since the enactment of the Alaska Statehood Act and ANCSA. In addition to the 
problems caused by a lack of information about many waterbodies, the situation was exacerbated by 
the narrow definition of navigability used by the federal government. Hundreds of rivers, lakes and 
streams considered navigable by the state were determined non-navigable by the federal government.

4



In 1983, the Department of the Interior agreed that the standard rules of survey should be followed for 
land conveyances in Alaska. The recipients of conveyances from the federal government are charged 
only for the amount of public land is calculated by the survey, which does not include the areas of 
meandered rivers, lakes and streams. This decision by the Department of the Interior was legislatively 
approved in 1988.

Despite the fact that the use of these survey procedures has eliminated many of the land conveyance 
problems after 1983, a major problem concerning navigability decisions made by the federal 
government under the old system remains unresolved. At issue are the hundreds of erroneous non­
navigability decisions and the resulting submerged land conveyances made to ANCSA corporations in 
previous years. This issue becomes more critical as efforts are made by the federal government to 
establish a deadline for completing land conveyances. ANCSA corporations may be unable to replace 
erroneously conveyed submerged lands if the selection process had been terminated

Difficulties Quieting Title to Submerged Lands

The State must file a Quiet Title Action in federal court to definitively resolve a dispute with the 
federal government regarding ownership of a navigable water body. The federal government has made 
it very difficult to quiet title. The Quiet Title Act provides that the United States may be named as a 
party defendant in a civil action “to adjudicate a disputed title to real property in which the United 
States claims an interest.” 28 U.S. C. § 2409a(a). The United States has adopted a very narrow view 
of the term “claims and interest,” asserting that the federal court has no jurisdiction to hear quiet title 
actions against it unless the federal government actively and expressly asserts an interest in the lands.
In the context of the submerged lands, this will occur only in rare circumstances.

While the Ninth Circuit Court o f  Appeals has decided that a federal non-navigability decision is a 
sufficient federal claim of interest to give the court jurisdiction under the Quiet Title Act, for these few 
waterways the State still may be unable to get a judgment, for the following reason. The State receives 
notice of a non-navigability determination when BLM issues a conveyance decision. Both because the 
State must give 180 days notice under the Quiet Title Act before filing a complaint, and because a 
preliminary injunction to prevent the conveyance is unavailable under the Quiet Title Act, the United 
States will likely convey the lands to a third party before the State can do anything to prevent it, and 
the State could arguably lose its cause of action against the United States.

Therefore, the State rarely has a viable cause of action to quiet title to submerged lands. The United 
States is in virtually the same position it was before the Quiet Title Act was passed: it controls when 
and how a court resolves title disputes. The exception to this general rule will be title disputes based 
on the issue of whether the United States defeated the State’s right to submerged lands before 
statehood, where the United States has expressly taken a position.

The final legal determination of whether a water-body is navigable is a complex process requiring 
factual determinations that a waterway had been effectively used for commerce prior to statehood. In 
the States’ litigation to quiet title to the Black, Kandik, and Nation Rivers in northeast Alaska, a panel 
for the Ninth Circuit Court of Appeals noted in January, 2000:



“There is also a serious policy concern in favor of allowing resolution of disputes based on the 
United States’ inchoate claim to everything in Alaska but what it has disclaimed. Eventually, 
all the witnesses will be dead, reducing the reliability of litigation. Someone who used one of 
these rivers in 1959 at age 20 is now 60. The population in the area was so sparse at all 
relevant times -  probably no more than a couple of hundred people who might have used the 
three rivers during the relevant time, most too young to have relevant knowledge or too old to 
have survived the forty years since statehood -  that a few deaths by old age can remove most or 
all the knowledgeable witnesses. Also, a state entitled as of 1959 to all the incidents of 
ownership in its rivers, yet still deprived of clear title forty years later, is effectively deprived of 
what it is entitled to under the equal footing doctrine.”

In addition, the process has become incomprehensibly complicated and expensive. A case in point is 
the quiet title action by the State to resolve submerged lands ownership under the Black, Kandik and 
Nation rivers in northeast Alaska. These three rivers clearly meet the criteria established by the federal 
courts for determining navigability in Alaska. Despite the fact that no one contested the State’s claim 
that these three rivers met the federal courts criteria for determining navigability, this case took nine 
years and upwards of a million of state and federal dollars to litigate, eventually resulting in the State 
winning two of the three cases and achieving no solution on the third.

Solutions Through Administrative Action -  Recordable Disclaimer of Interest

Following meetings with the Legislative leadership in 2002, the Department of the Interior offered to 
-amine the possibility of using a “Recordable Disclaimer of Interest” as a means of resolving 

submerged lands title disputes between the state and the federal government. In 2003, the Department 
of the Interior issued a “Recordable Disclaimer of Interest" in the Black River located in Northeast 
Alaska. This River was one of three rivers in that region that the ownership of the submerged lands 
was not resolved through litigation.

The legislature, through Legislative Budget and Audit, has funded a special project for the Alaska 
Departments of Natural Resources and Fish and Game to expedite the petition process to the 
Department of the Interior for issuing “Recordable Disclaimers of Interest” for navigable waters and 
RS 2477 Rights-of-way. The major emphasis of the project has been directed at navigable waters.
Some petitions are pending and others are due to be submitted early in 2004.

Solutions Through Federal Legislation

A. Changes to the Quiet Title Act. The precise issue in dispute between the state and the United 
States is what should require the United States to “claim an interest” so as to trigger jurisdiction 
under the Quiet Title Act. A provision in the Quiet Title Act that defines this phrase broadly 
enough to permit the state to quiet title to its submerged lands would resolve the issue. This 
would require a definition that makes the existence of a legal cloud on title sufficient to 
constitute a federal claim of interest, so that the United States’ refusal to take a position as to 
navigability for title purposes of waters on federal lands would give the state a cause of action 
in federal court.
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B. Joint State/Federal Navigable Waters Commission. In 1971, Congress and the State of 
Alaska respectively created a Joint Federal/State Land Use Planning Commission for Alaska to 
assist in the massive land-use planning process following passage of the Alaska Native Claims 
Settlement Act. The State Legislature passed a bill in 2002 to create a similar State/Federal 
Commission for the purpose of expediting navigability determinations and providing 
recommendations for ways to improve the process of making water use and navigability 
decisions in Alaska. Similar legislation was introduced in Congress by the Alaska delegation 
to create the federal portion o f the Commission. Unfortunately, this legislation did not pass as 
the federal and state administrations looked for other ways to accelerate title dispute 
resolutions.

Examples of Navigability Complexities & Additional Information

Appendix A is a copy of the State of Alaska’s August 27, 1992 notice to Secretary of the Interior, 
Manuel Lujan, Jr. of its intent to quiet title to submerged lands described under 194 specific water­
bodies in AJaska. Similarly, Appendix B contains a copy of the official notice to Secretary of the 
Interior Bruce Babbitt of the State’s intent to quiet title to submerged lands described under an 
additional 9 water-bodies. Most of the water-bodies listed in Appendix A and Appendix B have been 
recognized by the Bureau of Land Management as being navigable for land conveyance purposes but 
have maintained that this assertion is not for title purposes.
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t h e  A l a s k a  S t a t e h o o d  A c t  o f  J u l y  7 ,  1 9 5 8 ,  P . L .  8 5 - 5 0 8 ,  7 2  S t a t .
3 3 9 ,  4 8  U . S . C .  n o t e  p r e c e d i n g  5 2 1 .
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E d w a r d  F .  S p a n g ,  S t a t e  D i r e c t o r ,  B u r e a u  o f  L a n d  M a n a g e m e n t  
N i l e s  C e s a r ,  A r e a  D i r e c t o r ,  B u r e a u  o f  I n d i a n  A f f a i r s  
W a l t e r  S t i e g l i t z ,  R e g i o n a l  D i r e c t o r ,  F i s h  a n d  W i l d l i f e  S e r v i c e  
J o h n  M o r e h e a d ,  R e g i o n a l  D i r e c t o r ,  N a t i o n a l  P a r k  S e r v i c e
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A p p e n d ix  A to  l e t t e r  o f  A u g u s t 2 7 ,  1 9 9 2 .  ‘  l e ~  > !rvzC u*
IrJ r. '

C p l v i l le  R e g io n

M c u th  o f  C o lv i l le  R iv e r  t o  N uka R iv e r  
M o u th  o f  KUna R iv e r  to  C h a fa m a k

N o rth w e s t R eqrian

M c u th  o l A g ia p u k  R iv e r  to  A m e ric a n  R iv e r  
M c u th  oc A m e ric a n  R iv e r  t o  Budd C re e k  
M o u th  o f  B u c k la n d  R iv e r  t o  W est F o rk  
M o u th  o f F is h  R iv e r  t o  C m ila k  C re e k  
M o u th  o f  N iu k lu k  R iv e r  t o  C o u n c il 
M c u th  o f  Kobuk R iv e r  t o  L o w er Kofcuk C anyon  
M c u th  o f  K oyuk R iv e r  t o  D im e L a n d in g  
M o u th  o f  K u z i t r in  R iv e r  t o  N axapag a R iv e r  
M o u th  o f  N axapaga R iv e r  t o  T u rn e r  C re e k  
M o u th  o f  N o a ta k  R iv e r  t o  A n iu k  R iv e r  
M c u th  o f  S e la v ik  R iv e r  t o  K h g a ra k  R iv e r  
S h a k to o lik  R iv e r  
T h r o a t R iv e r  
U n g a lik  ••R iv e r
M o u th  o f U n a la k le e t  R iv e r  t o  T e n m ile  C re e k

K cvuku k R iv e r  R e g io n

M o uth  o f  H c q a tz a  R iv e r  t o  Hog L a n d in g  
M o u th  o f K cyukuk R iv e r  t o  B e t t ie s  
M o u th  o f  M id d le  F o rk  t o  W isem an

U p p e r Yukon R e g io n

M cu th  o f  B e a rp a v  R iv e r  t o  D iam ond  
M cu th  o f  L e a v e r C re e k  t o  V ic t o r ia  C re e k  
B irc h  C re e k
M c u th  o f  B la c k  F iv e r  t o  B o u n d ary
M o u th  o f  C h a n d a .la r R iv e r  t o  N o r th  an d  W est F o rk s
M o u th  o f  C h a r le y  R iv e r  t o  B e a r C re e k
M o uth  o f  C h a ta rd k a  R iv e r  t o  S te e s e  H ig h w a y  B rid g e
C h r is t ia n  R iv e r
M c u th  o f  C o le e n  R iv e r  t o  L a k e  C re e k  (5 9  m ile s )  
M cu th  o f  C ro o ked  C re e k  t o  B rid g e  
G ra s s  R iv e r
M o uth  o f Hess C re a k  to  N o r th  and S o u th  F o rk s
M o uth  o f H odsana R iv e r  t o  P itk a  F o rk  (7 9  m ile s )
J im  L ake
M outh  o f K a n d ik  R iv e r  t o  B o u n d ary
M c u th  o f N a tio n  R iv e r  t o  B ou n dary
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M o u th  o f P o rc u p in e  R iv e r  t o  B o u n d a ry  
R ay R iv e r
M c u th  o f  S e v e n ty m iie  R iv e r  t o  B a rn e y  C re e k  
M c u th  o f  S h e e n je k  R iv e r  t o  T h lu ic k c h n jik  C re e k  
M c u th  o f T a tc n d u k  R iv e r  to  B o u n d a ry

4 0  M ile  A re a  

F o r ty  M ile  R iv e r
M c u th  o f  N o rth  F o rk  F o r ty  M i le  R iv e r  to  K in k  
M o u th  o f  S ou th  F o rk  F o r ty ' M i le  R iv e r  to  M o s q u ito  F o rk

S o u th  C e n tra l R egricn

M o u th  o f C h u litn a  R iv e r  t o  T o k o s  i t r a  R iv e r  
M c u th  o f IC a s ilo k '. R iv e r  t o  T u s tu m en a  L a k e  /■'
M o u th  o f  K e n a i R iv e r  t o  K e n a i L a k e  
K e n a i L ake  
K n ik  R iv e r
L a k e  L c u is e  and o u t le t  
L a k e  T u stu rm en a
M c u th  o f  S kw entna R iv e r  t o  P o r ta g e  C re e k  
S u s itn a  L ake
M o u th  o f  S u s itn a  R iv e r  t o  In d ia n  R iv e r  
M o u th  o f  T a lk e e tn a  R iv e r  t o  C h u n iln a  C re e k  
M o u th  o f ' T o k o s itn a  R iv e r  t o  H one L a k e  O u t le t  
T y o n e  L ake
M o u th  o f  Tyone R iv e r  t o  T y o n e  L a k e
M c u th  o f  Y e n tn a  R iv e r  t o  c o n flu e n c e  o f  i t s  E a s t an d  W est F o rk s  
Jo h n so n  R iv e r  
R ed R iv e r

T a n a n a  R eg io n

M o u th  o f Chena R iv e r  t o  N o r th  F o rk
M o u th  o f  C h is a n a  R iv e r  t o  S c u tt l e  C re e k
M o u th  o f  G o c d p a s tu re  R iv e r  t o  C e n t r a l C re e k
Harding Lake
H e a ly  L ake and o u t le t
Jo h n so n  R iv e r
M o u th  o f  K a n tis h n a  R iv e r  t o  L a k e  M in c h u riin a
L a k e  G eorge and c u t le t
L a k e  M a n s fie ld  and c u t le t
M o u th  o f  N abesna R iv e r  to  N ab esn a  M in e
M o u th  o f  Nenana R iv e r  t o  H e a ly  R iv e r
M c u th  o f  S a lc h a  R iv e r  t o  P a ld o  C re e k
M o u th  o f  Tanana R iv e r  t o  N ab esn a  and  C h is a n a  R iv e rs
M o u th  o f  T e k la n ik  R iv e r  to  n e a r  Ccrama Lake
M o u th  o f  T e t l in  R iv e r  to  T e t l i n  L a k e
M o u th  o f  T o lo v a n a  R iv e r  t o  W e s t F o rk
M o u th  o f  Wood R iv e r  to  F is h  C re e k
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M i d d l e  Y u k o n  R i v e r

h iu t h  o f  In n c k o  R iv e r  t o  C r ip p le  C re e k  
M ru th  o f  Id i t a x t d  R iv e r  to  Id i t a r o d  
K h o to l R iv e r  
L i t t l e  M e lo z it r a  R iv e r  
M s lo z itn a  R iv e r
M o u th  o f  N o w itn a  R iv e r  and S u ls tn a  R iv e r s  to  T a m arack  C re e k  
T o z itn a  R iv e r

L o w e r Yukon R e g io n

A n v ik  R iv e r  
E o n a s ila  R iv e r  
K o t l ik  R iv e r  
N u la to  R iv e r  
P a s t o lik  R iv e r

F u s k c k v im  R iv e r  R eg io n

M o u th  o f  A n ia k  R iv e r  t o  S a lo o n  R iv e r  
M c u th  o f  B ig  R iv e r  to  o t t e r  C re e k  
M o u th  o f  Chukcwan R iv e r  to  Gercuk R iv e r  
C ro c k e d  C re e k
M c u th  o f  E a s t F o rk  K uskokw im  R iv e r  t o  S lo w  F o rk  and T o n zo n a  R iv e r
M c u th  o f  Gemuk R iv e r  to  B e a v e r C re e k
M c u th  o f  G eo rg e  R iv e r  t o  J u lia n  C re e k
M o u th  o f  H o litn a  R iv e r  t o  Chukcwan R iv e r
H c h o litn a  R iv e r
M o u th  o f  Jo hnson  R iv e r  frc m  Mud C re e k  P o r ta g e  t o  C ro o k e d  C re e k  
M o u th  o f  John so n  R iv e r  to  N u n a p itc h u k  an d  A trc a u tlu a k  
X is a r a l ik  R iv e r  1—
M o u th  o f  K u g u k lik  R iv e r  t o  K ip n u k  
K u l ik  L ake
M o u th  o f  K uskokw im  R iv e r  to  N o r th  F o rk  
L i t t l e  T tm zan a R iv e r
M c u th  o f  M id d le  F o rk  and B ig  R iv e r  t o  S alm on R iv e r  
M o u th  o f  M id d le  F o rk  K uskokw im  R iv e r  t o  P it k a  F o rk  
M o u th  o f  N ix o n  F o rk  to  i t s  W est F o rk
M o u th  c f  N o r th  F o rk  Kuskokw im  to  L a k e  H in c h u n in a  P o r ta g e
M o u th  o f  S o u th  F o rk  Kuskokwim  R iv e r  t o  T a t in a  R iv e r
M o u th  o f  S tm e y  R iv e r  to  L im e V i l la g e
M o u th  o f  S w if t  F o rk  to  H ig h p o w er C re e k
M o u th  o f  Ib k o tn a  R iv e r  to  F o u rth  o f  J u ly  C re e k
M o u th  o f  T a lb ik s o k  R iv e r  to  Y ukcn -K U skokw im  P o rta g e
M o u th  o f  T t lu k s a k  R iv e r  to  U p p er Land
W h ite f is h  la k e  and  o u t le t

B r is t o l  Ray Recri.cn

A le c  R iv e r  o -W  -yv\ 
A n ia k c h a k  R iv e r  K '



B la c k  L ake  C K i^ w i’ k -
M cu th  o f C h ig n ik  R iv e r  to  B la c k  L a k e  c ^ c ^ L
C h ik u m in u k  L a k e
C h ilik a d r o tn a  R iv e r
c n u litn a  R iv e r
C la r k  R iv e r
Mcvrth o f  C op per R iv e r  to  F a l ls  
Dago C re e k  - 
Dcg S a lo o n  R iv e r  
E ek R iv e r
B g e g ik  R iv e r  a rd  B e c h a ro f L a k e  
G ih r a lt e r  L a k e  a r d  o u t le t  
M cu th  o f  Gocdnews R iv e r  t o  W atlam u se  G re e k  
M cu th  o f Ig u s h ik  R iv e r  t o  Am anka L ake  
I l l ia jn n a  la k e
M c u th  o f 111 ia in n a R iv e r  t o  F o rk s
M o u th  o f  K a n e k to k  R iv e r  t o  K a a a t i L a k e
K akhonak L ake
>South o f  K in g  S a lm an  R iv e r  t o  O ld s  C re e k
M au th  o f  K v ic tia k  R iv e r  to  I l l ia n m a  L ake
L ake  A le k n a g ik
la k e  C h a v e k u k tu li
L ake C la rk
L a k e  B e v e r l y

L a k e  K U lik  au . k *u -rw l.
L ake  N e rka
L o w e r P ik e  L a k e  a rd  o u t le t  uaa/JVJWv 
K okw ak R iv e r  “
K b k t u li R iv e r  
M u klu n g  R iv e r
M cu th  o f  M u lc h a tn a  R iv e r  t o  Sum m it C re e k
M ou th  o f  N aknek R iv e r  t o  N akn ek  L a k e  ^  . t o - t r w n . *
N e g u k th lik  R iv e r
N ew h alen  R iv e r
N is h lik  L ake
M o uth  o f  N ush ag ak R iv e r  t o  New S tu y a h d k
M outh  o f  N uyaku k R iv e r  to  N uyaku k L a k e
O ngcke R iv e r
O s v ia k  R iv e r
? u ig m y R iv e r
P i l e  R iv e r
R u th  L ake and  o u t le t  1/5rx<jw U-
M outh  o f S m e lt C re e k  to  S m e lt L a k e  Wcdc^c.i£_
M cu th  o f  S nake R iv e r  to  N u n a v a u g a lu k  L a k e  
S tu y a h a k  R iv e r  
T a zm in a  R iv e r
M outh  o f Id g ia k  R iv e r  to  T o g ia k  L a k e  
T u n u lk  R iv e r  
U a lik  L ake
M o uth  o f  U g a s h ik  R iv e r  t o  L o w er an d  U p p e r U g a s h ik  L a k e s  
Upnuk L ake v
W e a r y  R i v e r
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Mcuth o f  Wocd R iv e r  to  Lake A leknagik
C o p p er R iv e r  Recri.cn

M cu th  o f  B e r in g  R iv e r  t o  n e a r  B e rin g  L a k e
M c u th  o f  C h itn a  R iv e r  t o  T an a R iv e r
M c u th  o f  C o p p er R iv e r  t o  B a ts u ln e ta s  (a b o v e  S la n a )
C ro s s w in d  la k e
M c u th  o f  E yak  R iv e r  a rd  E y a k  L ake  
M c u th  o f  K lu t in a  R iv e r  t o  K L u tin a  L a k e  
Lowe R iv e r
M ile s  L a k e  and c u t le t  
N e lc h in a  R iv e r

-  T asnu n a R iv e r
-  M c u th  o f  T a z lin a  R iv e r  t o  T a z lin a  L a k e

S o u th e a s t R e g io n

C h ilk a t  R iv e r  
C h ilk c o t  R iv e r  
S t ik in e  R iv e r

K o d ia k  Is la n d  a rd  S h e d ik o f S t r a ig h t  R e g io n  

A fo g n a k  L ake
M o u th  o f  A fc g n a k  R iv e r  t o  th e  r e r a in s  o f  th e  B r id g e  
A k a lu ra  a rd  R ed L a k e s
M c u th  o f  A n ia k c h a k  R iv e r  t o  A lb e r t  Jo h n so n  C re e k  
K a r lu k  L ake
M o u th  o f  K a r lu k  R iv e r  t o  K a r lu k  L a k e  __

S ta te w id e  R e g io n

Y ukon R iv e r
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I PWO/VE (9 07 )269-5100
i f/4X.' (9 07 )2 7 6 -3 6 9 7

a K E Y  B A N K  BU ILD IN G
10D C U S H M A N  ST., S U ITE  400
F a i r b a n k s ,  a l a s k a  99701-*6? 9
P H O N E : (907)451-2311
FAX. (9 07 )4 5 1 -2 3 4 6

a  P .o  B O X  1 I03O 0-D IM O N D  C O U R T  H O I 
JU N E A U . A LA S K A  99011-0300 
P H O N E : (9 07 )4 6 5 -3 6 0 0
FA X : (9 07 )4 6 5 -6 7 3 5

C E R T IF IE D  M A I L  r . R E T U R N . R E C E I P T . R E Q U E S T E D

B r u c e  B a b b i t t  
D e p a r t m e n t  o f  t h e  I n t e r i o r  
1 8 4 9  C S t r e e t  NW 
W a s h i n g t o n ,  D . C .  2 0 2 4 0

D e a r  M r .  B a b b i t t : i‘
T h e  S t a t e  o f  A l a s k a  i n t e n d s  t o  f i l e  r e a l  p r o p e r t y  q u i e t  t i t l e  

a c t i o n s  a s  t o  t h e  s u b m e rg e d  l a n d s  d e s c r i b e d  o n  t h e  | l i s t  a t t a c h e d  a s  
a p p e n d i x  A ,  a n d  i s  p r o v i d i n g  y o u  t h i s  n o t i c e  p u r s u a n t  t o  2 8  U . S . C .  
S 2 4 D 9 a ( m ) .  T i t l e  t o  t h e s e  l a n d s  p a s s e d  t o  A l a s k a  a t  s t a t e h o o d  
b a s e d  o n  t h e  e q u a l f o o t i n g  d o c t r i n e ,  t h e  S u b m e r g e d |  L a n d  A c t  o f  M a y  
2 2 ,  1 9 5 3 ,  P . L .  8 3 - 3 1 ,  6 7  S t a t .  2 9 ,  4 3  U . S . C .  § §  1 3 0 1  e t  s e g . , a n d  
t h e  A l a s k a  S t a t e h o o d  A c t  o f  J u ly  7 ,  1 9 5 8 ,  P . L .  8 5 - 5 0 8 ,  7 2  S t a t .  
3 3 9 ,  4 8 . U . S . C .  n o t e  p r e c e d i n g  § 2 1 .

S i n c e r e l y ,

BRUCE M . B O TE LH O  
A TTO R N E Y  G E N E R A L

I

A t t a c h m e n t

1

n n e  M .  G r a c e
i s t a n t  A t t o r n e y  G e n e r a l
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Mr. Chairman and members of the subcommittee, thank you for the opportunity to appear before you 
today. I am Abigail Kimbell, Associate Deputy Chief for National Forest System, Forest Service. I am 
here today to provide the Administration’s comments on four bills and a concurrent resolution:

S. 2565—to enhance ecosystem protection and the range of outdoor opportunities protected by statute in 
the Skykomish River Valley of the State of Washington by designating certain Federal lands as 
wilderness, and for other purposes.

S. 2587— to establish the Joint Federal and Slate Navigable Waters Commission for Alaska.

S. 2612—to establish wilderness areas, promote conservation, improve public land, and provide for high 
quality development in Clark County, Nevada, and for other purposes.

S. 2652— to authorize the Secretary of Agriculture to sell or exchange certain land in the State of 
Florida, and for other purposes.

S. Con. Res. 107—expressing the sense of Congress that Federal land management agencies should 
fully support the Western Governors Association “Collaborative 10-year Strategy for Reducing 
Wildland Fire Risks to Communities and the Environment”, as signed August 2001, to reduce the 
overabundance of forest fuels that place national resources at high risk of catastrophic wildfire, and 
prepare a National Prescribed Fire Strategy that minimizes risks of escape.

The Department supports S. 2652 and S. Con. Res. 107 and does not object to S. 2565, S. 2587 or S. 
2612. The Department would like to work with the Committee to recommend improvements to S. 2565, 
S. 2587 and S. 2612.

S. 2565— The Wild Sky Wilderness Act of 2002

The Department does not oppose S. 2565 designating the Wild Sky Wilderness on the Mount Baker- 
Snoqualmie National Forest in the State of Washington as a component of the National Wilderness 
Preservation System. However, the Department would like to work with the Committee to improve S. 
2565.

This legislation would create approximately 106,000 acres of additional wilderness on the Skykomish 
Ranger District of the Mt. Baker-Snoqualmie National Forest. It directs the Secretary to assure adequate 
access to private in-holdings within the Wild Sky Wilderness and establish a hiking trail plan. The bill 
authorizes the use of helicopter access to construct and maintain a Forest Service communication 
repeater site to provide improved communication for safety and health purposes.

S. 2565 also requires the Secretary to exchange specified lands with the Chelan County Public Utility 
District if the District offers to the Secretary approximately 371.8 acres within the Snoqualmie National 
Forest, in exchange for a permanent easement, including helicopter access, consistent with such levels of 
use as of the date of this Act's enactment, to maintain an existing Snolel site on 1.82 acres on the 
Wenatchee National Forest.
If Chelan County notifies the Secretary that they no longer need to maintain the Snotel site, the 
easement will be extinguished and all rights conveyed by this exchange would revert to the United 
States.

The Department has significant concerns with approximately 36,000 acres of the 106,000 acres 
proposed for wilderness designation. These acres would not be considered suitable for wilderness 
designation under the provisions of the 1964 Wilderness Act or under existing Forest Service
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regulations and planning direction. It may be that some other backcountry designation would be more 
suitable for these acres.

Within the proposed wilderness in S. 2565, there are lands that could meet the 1964 Wilderness Act 
goals for preservation and protection of lands in their natural condition. To that end, the Department 
would like to work with the Committee to make a few adjustments. The lands that would help meet the 
goals of the Wilderness Act, approximately 70-75,000 acres, consist of all of the Eagle Rock Roadless 
Area and portions of Glacier Peak A, B, K, and L. These areas retain their undeveloped character and 
are largely without permanent improvements or human habitation. Limiting the wilderness designation 
to these lands would address many of the Department’s concerns.

The areas we propose for exclusion from wilderness designation and an alternative backcountry 
designation include low elevation forests that have been utilized for timber harvest and mining over the 
last 80 years, still showing visible evidence of railroad logging and mining activities. The areas also 
include approximately 35 miles of existing roads, some of which are all weather, drivable, and 
graveled. Several of the roads receive high levels of visitor use associated with recreation 
opportunities. The Rapid River Road is such a travel way and we recommend its exclusion from 
wilderness designation. The types of recreation experiences enjoyed by users along the Rapid River 
Road corridor include driving for pleasure, nature photography, fishing, picnicking and dispersed 
camping at a number of pull-off sites along the road. In the winter snowmobiles utilize this road as a part 
of the snowmobile trail system, traveling to its end point.

Another concern lies with roads outside and adjacent to the proposed wilderness boundary that have 
narrow corridors subject to landslide. This situation poses significant public safety and resource 
management issues, as the close proximity of the proposed boundary could result in constraints related 
to necessary repairs and road reconstruction work. We would like to work with the Committee on more 
appropriate boundaries.

We propose the exclusion of the area encompassing approximately 2,426 acres of private fee patented 
mining claims and private timberlands. We also would suggest excluding the Evergreen Mountain 
Lookout, a widely used recreation rental cabin, from the proposed wilderness in order to continue 
offering this developed recreation opportunity to visitors.

A boundary adjustment would also accommodate a likely future expansion of the existing Bonneville 
Power Administration’s (BPA) right of way. S. 2565 includes a 200-foot wilderness boundary setback 
from the edge of the BPA power line right-of-way. While the proposed wilderness boundary follows 
the power line right-of-way for only 1.5 miles, the boundary is too close to allow for additional power 
lines which would be required in the likely event that increased power capacity is needed for the greater 
Seattle area. This concern could be eliminated if the wilderness boundary was offset a minimum of 500 
feet uphill from the existing right-of-way.

Further, Lake Isabel has substantial floatplane use and we would like to work with the committee to 
clarify intent regarding this use.

The Department is supportive of the administrative provisions in the bill, particularly provisions for a 
repeater site in order to provide improved communications for safety and health purposes. The 
Department is also supportive of the provisions for land exchange in the Glacier Peak Wilderness and 
provisions for management of the existing Snotel site in that wilderness.

S. 2587—J oint Federal and State Navigable Waters Commission for Alaska Act
The purposes of the bill are threefold: (1) to expedite the process of quieting title to the submerged lands
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in the State of Alaska; (2) to facilitate determinations of which bodies of water in Alaska are navigable 
and which are not navigable; and (3) to recommend to both the Federal and State governments ways to 
improve the process for water use and navigability decision making.

The bill would establish a joint Commission composed of senior executives representing the highest 
levels of both Federal and State governments. Representatives of the President of the United States and 
the Governor of the State of Alaska would serve as co-chairpersons of the commission.

The Commission would make recommendations to the Secretary of the Interior and the State of Alaska 
regarding navigability determinations. The Commission would also focus on developing procedures to 
include private landowners, Native Corporations and the general public in the process. The Commission 
would have two years to complete its task and would then be terminated.

The issue of navigability is central to the ownership of submerged lands. Generally, title to lar Is 
underlying a navigable body of water passed to the state upon its admission to the Union, unless those 
lands were retained as part of a Federal reservation. Navigability is based on a factual determination as 
to whether the waterway was used, in the customary modes of trade and travel on water, as a highway 
for commerce as of the date of the States’ admission to the Union.

The enactment of S. 2587 could have value in expediting determinations of navigability on fresh water 
rivers, lakes and streams in Alaska by establishing the Commission to help provide factual information 
to be considered in these determinations. However, the courts have generally rejected formula 
approaches to navigability determinations, opting instead to inquire into the facts of each case. The 
Department is concerned that the proposed Commission, during its short, two-year duration might not be 
capable of effectively conducting the necessary historical research to determine the factual 
underpinnings of navigability for thousands of waterways in remote areas of Alaska.

We are also concerned about the effect of the recommendations submitted by the Commission, and 
whether the courts would accept those recommendations. It is not clear that the Commission, however 
constituted, can achieve the bill’s purposes of expediting the title adjudication processes and facilitating 
navigability determinations.

We have an additional concern regarding the composition of the Commission. As the bill is currently 
written, the Commission is composed of members who each represent an interested party. There is no 
requirement for any member to have expertise in any aspect of law or land management that would 
facilitate determinations. We believe the Committee should consider adding expertise as criteria for 
some of the Commission members.

In addition, OMB advises that the bill has pay-as-you-go implications because of the Commission 
compensation provision. An estimate has not yet been developed.

The Department is not opposed to the purpose of the bill, but would welcome the opportunity to work 
with the committee to address these issues so that determinations of navigability could be expedited for 
Alaskan waterways.

S. 2612 Clark County Conservation of Public Land and Natural Resources Act of 2002

S. 2612 is made up of several titles, only a few of which concern the Forest Service directly. Therefore, 
I will limit my comments to Title II and Title IV. These titles designate specified Federal lands in 
Nevada as wilderness and components of the National Wilderness Preservation System. S. 2612 also
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releases and retains certain Nevada lands as wilderness study areas.

Title II proposes a number of areas in Clark County as additions to the National Wilderness Preservation 
System, and several related administrative and management requirements and limitations. Although the 
Department does not oppose Title II and is supportive of the proposed additions to the National 
Wilderness Preservation System, we have significant concerns with some of the administrative and 
management provisions as they are currently drafted. We look forward to working with the Committee 
to resolve these concerns.
The Nevada Wilderness Protection Act of I9S9 provided for low-level over-flights in designated 
wilderness for military purposes only. The language of the section 205 in the current bill allows for low- 
level flights by anyone. We would like to work with the Committee to resolve this difference.
As a general matter applicable to three of the proposed additions to the National Wilderness 
Preservation System, the Forest Service is concerned with our ability to administer wilderness 
boundaries that follow private property lines and un-surveyed cadastral (i.e., township) lines. The 
resulting wilderness would be more effectively managed if, where possible, recognizable landscape 
features and elevation contour lines defined the boundaries.
In most cases, private properly boundaries and cadastral lines were defined in the last century and have 
not been surveyed. For example, the western boundary of the proposed La Madre Wilderness appears to 
follow the section lines.
Revising that boundary to follow topographic features would make it easier to both establish and 
administer on the ground. The Forest Service also recommends assuring that this portion of the 
boundary is sufficiently offset from FSR 576 and the private inholding to guard against any potential 
conflict with those features. Also, where boundaries use offsets from man-made structures, such as 
roads or power lines, these offsets should be adequate to allow for road and fuel break maintenance, as 
well as dispersed parking where appropriate. We would like to discuss our specific boundary concerns 
with the Committee and staff before the bill moves forward.
Additionally, we have a number of substantive and technical concerns regarding sections 208-210 and 
would like to work with the Committee to modify these sections.
Title IV of the bill ccntains amendments to the Southern Nevada Public Land Management Act 
(SNPLMA), specifying that a maximum of 25 percent of the amounts be used for capital improvements 
and a minimum of 25 percent be used for parks, trails, and natural areas. These legislated restrictions are 
problematic. We recommend maintaining flexibility in the proportions allocated to land acquisitions, 
capital improvements and parks, trails, and natural areas to allow those three program areas to adjust to 
the variations in needs and priorities that naturally occur from year to year. The process currently 
described in the SNPLMA Implementation Agreement permits important flexibility. The 
Implementation Agreement process allows public participation throughout the nomination process to 
help set the priorities for distribution of funds. The latest round of project submittals exemplified how 
the current flexibility was used to distribute funds to the mutual advantage of all participating agencies 
and, ultimately, to the public. Therefore, we recommend that the Implementation Agreement process be 
used to develop the annual recommendations for SNPLMA project funding.

S. 2652— Florida National Forest Land Management Act of 2002

S. 2652 would authorize the Secretary of Agriculture to solicit offers for the sale or exchange of 18 
parcels of land within the National Forests in Florida.

S. 2652 authorizes the Secretary to use a real estate broker and pay the real estate broker a commission 
in an amount that is comparable to the amounts of commission generally paid for real estate transactions 
in the area.

The bill allows the Secretary to accept a cash equalization payment in excess of 25 percent of the value
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S. 2652 also prohibits the Secretary of Agriculture from selling or exchanging the parcel of land 
described in paragraphs (1) through (7) of subsection (b) without the concurrence of the Secretary of the 
Air Force. The Department has concerns with this provision and believes it could significantly delay 
disposing of the specified parcels. We would like to work with the Committee to revise the concurrence 
language.

Further, we would recommend that parcel 17 (tract C-2212) be removed from the bill. The 5 acres does 
not belong to the Forest Service.

The Department supports S. 2652. The parcels contained in the bill are also identified for exchange or 
sale in the National Forests in Florida’s Land Management Plan. This legislation will expedite the sale 
of these parcels, which are separated and isolated lands that no longer contain national forest 
characteristics and are no longer manageable as National Forest land. Several of these parcels are 
encumbered with urban structures, such as baseball fields and the Okaloosa County fairgrounds.

S. 2652 will allow us to acquire the remainder of a 2,560-acre inholding within Florida’s Apalachicola 
National Forest. We recently completed a land exchange for 1,180 acres of this property.

S. Con. Res. 107—Sense of Congress on the "C ollahorative 10-year Strategy for Reducing 
Wildland Fire Risks to Communities and the Environment."

Senate Concurrent Resolution 107 expresses the sense of Congress that Federal land management 
agencies should fully support the 10-Year Comprehensive Strategy for Reducing Wildfire Risks to 
Communities and the Environment. This strategy was developed by the Secretaries of Agriculture and 
the Interior in collaboration with the Western Governors Association. The Secretaries and the 
Governors endorsed this document in August 2001.

Subsequently, in May of this year, the Secretaries and Governors signed the implementation plan for the 
10-Year strategy. This plan is a consensus document agreed to by the Secretaries, the Western and 
Southern Governors Associations, the National Association of Counties, the National Association of 
State Foresters, industry, environmental groups, and other parties. The goals of the implementation plan 
are to improve fire suppression, reduce hazardous fuels, restore fire adapted ecosystems, and promote 
community assistance through performance based collaboration. The implementation plan establishes 
the need for active forest management, including thinning that produces commercial or pre-commercial 
products, biomass removal and utilization of prescribed fire and other tools to reduce wildland fire risks 
to communities and the environment.

The newly formed Wildland Leadership Council is important to the leadership, accountability; and 
coordination in carrying out these goals. The Council has developed action plans for each task 
described in the 10-Year Implementation Plan. We appreciate the continued bipartisan support from 
Congress, and we are committed to meeting the goals of this federal-state partnership.

Conclusion:

This concludes my statement. We look forward to working with the Committee on making the 
suggested modifications as noted above, and I would be happy to answer your questions.

of the Federal land exchanged for non-Federal land of a lesser value.

For more information contact: Tony Dixon
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