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Memorandum

To: Leg Legal

From: l\_/%r&%-r Cll'ladrl)&“, Committee Aide

Date: May 3 2008
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Please oredte a final draft House Juic ' iyte for work order #23-1.50628\D,
S e e i el
If you have any questions, please call me @ 4990, Thank youl!

The information attached to this memo is CONFIDENTIAL an/or privileged. It is intended to be reviewed initially by
only the individual named above. If the reader of this Memorandum is not the intended recipient or a representative of the
intended recipient, you are hereby notified that any review, dissemination, or copying of the information contained herein is
prohibited. If you have received this in error, please immediately notify the sender by telephone and return this to the

sender at the above address.
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r HOUSE COMMITTEE REPORT

ggte Referred to Committee: March 31,2003 FURTHER REFERRALS:

Date of Committee Action:

The JUDICIARY Committee considered: SIR 8

SENATE JOINT RESOLUTION NO. 8 DIVISION OF 9TH CIRCUIT CT OF APPEALS
Relating to the division of the Ninth Circuit Court of Appeals.
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Alaska State Senate

on: .
%5}799801182 a2 }gj
Fax Senator Ralph . Seeklns@lggls |ate.ak.us

Senator Ralph Seekins
Distnct D

MEMORANDUM

Date: April 23, 2003
To:  Office of Representative McGuire
From: Senator Ralph Seekins

Re:  Request for Hearing of SJR 8

Weese find SerateJunt Resolution 8along with the cormesponding sponsor stateent

The Reso the United States rees d|v|d N|nth Cl ert of
basmﬁ_ﬁy Ier ! Oourts U % n udln /ﬁgsEJ V\fs?%eso ution en rcwt
W‘E passurgwtma §

Thanﬂey(/xouw recpest ahearing before your commttee on this Bill & your earfiest convenience,
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Alaska State Senate

Session: Interim:
119 N. Cushman, Suite 201

State Capitol
Juneau, Alaska 99801-1182 Fairbanks, Alaska 99701

(907) 465-2327
(907)465-5241 Fax

(907)456-8161
Senator_Ralph_Seekins@legis.state.ak.us

Senator_Ralph Seekins
Do

Senate Joint Resolution 8 Sponsor Statement

Division of the Ninth Circuit Court of Appeals
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It seems race manager Jack Nigge-
meyer and executive director. Stan
Hooley have dealt with as many chal-
lenges before the race as the 64 mush-
ers will encounter during it

This year’s restart was moved to
Fairbanks from the Wasilla-Willow area
because of a lack of snow created by
unseasonably warm weather in South-
central Alaska, necessitating a last-
minute scramble bg organizers. The
restart begins at 10 a.m. Monday on
the Chena River at Pike's Landing.

“Obviously, when you have to make
a decision of this magnitude, sleep
becomes a forgotten memory at this
time of the year,” Nigigemeyer said
from his office at the lditarod head-

Lquarters in Wasilla. _

For Iditarod officials, getting %ood
rest these days has been as difficult as
a bad singer ?ettmg to the finals of
American Idol. Niggemeyer admits

See IDITAROD, Page A9

Appeals court
on ‘undqr God

The New York Times

The federal appeals court that outraged
much of the country last summer when it
declared the Pledge of Allegiance unconsti-
tutional because of the words “under God”
refused Friday to reconsider that ruling.

At least until the US. Supreme Court
takes up the case, which legal experts con-
sider highly likely, children in public schools
in the nine Western states that the appeals
court covers will be barred from reciting the
full pledge.
~Over the vehement objections of nine of
its 24 judges, the appeals court, the US.
Court of Appeals for the 9th Circuit, in San

ate

upholds ban

"In pledge

Francisco, let stand a slightly modified ver-
sion of the 2-1 decision that a three-judge
panel of that court handed down in June.
The panel said then that the phrase “under
God” in the pledge violated the separation of
church and state mandated by the Constitu-
tion. On Friday, the panel shifted the focus
to public school decisions that allow the vol-
untary recitation of the words.

The June ruling was almost immediately
stared, pending a review and decision by the
full court. The decision on Friday surprised
legal experts. Some experts speculated that
some of the judges had voted against rehear-

See PLEDGE, Page A’O

Irag to begin destroying missiles

The Associated Press

~ BAGHDAD, Irag—A top UN. weapons
inspector met with an lragi general Satur-
day to work out final details of lIraq's
destruction of its Al Samoud 2 missile pro-
gram, expected to be%ln within hours.

The dismantling of the finned white rock-
ets was seen as a key test of Baghdad’s
resolve to disarm and avert a U.S.-led war.
Chief UN. weapons inspector Hans BILx,
who ordered the missiles’ destruction,
praised the Iraqi decision as “a very signifi-
cant piece of real disarmament.”

Iragi sources in the capital, speaking on
condition of anonymity, said destruction of
the missiles would start today. Predictably,
the [lth-hour concession was greeted with
celebration by governments opposed to war
and skepticism by those advocating it.

In Washington, White House spokesman
An Fleischer dismissed the idea that the
Iragi move reflected progress. "This is the
ge%eptlon the president predicted,” he said

riday.

Hey said President Bush expected Iraq to

Al Grillo/The Associated Pres

SCRAPING THE BOTTOM- City of Anchorage snow removal personne
gather snow in Anchorage Thursday for the ceremonial start of the 2003 fdi
tarod Trail Sled Dog Race. Due to the warm weather and the lack of snow ii
Anchorage, the Iditarod Trail Committee has been gathering snow to lal
down along the 11 mile race route through Anchorage.
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PLEDGE: Judges, federal officials expect Supreme Court to.take up Issue

Continued from Page Al

ing the case simply to hasten' a
. Supreme Court review.
Attorney ~ General  John
Aslicroft indicated that the gov-
ernment would ask the Supreme
Court to review the case. "The.
Justice Department,” Ashcroft
said in a statement, "will spare no
effort to preserve the rights of all
our citizens to pledge allegiance
to the Americun Hag. We will
defend the ability of Americans to
declure their patriotism through
the time-honored tradition of vol-
untarily reciting (lie pledge.”

Lawyers for the states and the
federal government did not

respond to questions ahout ask-

ing the Supreme Court to slay the
decision, which formally takes
effect next Friday. The appeals
court covers Alaska, Arizona, Cal-
ifornia, Jinwuii, 1daho, Montana,
Nevada, Oregon and Washington.

Gov. Gray Davis of California
said; "At lhe start of every court
session, Lhe Supreme Court
invokes God’s blessing. So does
the Senate and the House of Itep-
resentalives. Surely, the Supreme
Court will permit schoolchildren
to invoke God's name while recit-

ing the Fledge of Allegiance.”

Eugene Volokh, a professor of
law at tho University of Califor-
nia at Los Angeles, said that "the
Sppfcme Court will almost cer-
tainly agree to hear the case,"
partly because "this is a hot but-
ton 1ssue in which a majority of
the justices probably disagree
with  the panel" and partly
because of a disagreement
between two appeuls courts. The
9th Circuit deeisibn is at odds
with a decision in 1992 by Lhe
U.S. Court of Appeals for the.7th
Circuit, in Chicago.

The 9th Circuit panel lliul ren-

dered the pledge ruling in June
issued an amended version of that
decision on Friday. Like the earli-
er decision, the vote was 2-1. The'
decision now stops short of
declaring the law passed by Con-
gress in 1954 that, added the
words "under God" to the pledge
unconstitutional.  The  panel
focuses instead on public school
decisions that allow voluntary
recitations of the words.

The distinction makes the
decision less sweepingi. It may
now not apply by implication to
reciting the pledge in other offi-
cial settings or to similar phrases

in other laws and governmental
statements.

The panel majority sided with
the plaintiff, Michael A. Newdow
of Sacramento, an atheist who
said his daughter was injured
when forced to listen to teachers
lead a pledge that includes the
assertion Il there is a God.
Newdow did not respond to
requests for comment.

Denials of petitions for full-
courl rehearings are usually dry
one- or two-sentence affairs. That
was not so on Friday.

Judge Diarmuid F  O'S-
cnnnlain, wriling for six judges,
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ing the Pledge of Allegiance."

Eugene Volokh, a professor of
law at the University of Califor-
nia at Los Angeles, said that “the
Supreme Court will almost cer-
tainly agree to hear the case,"

artly because “this is a hot but-
.0n issue in which a majority of
the justices probably disagree
with  the Panel" and partly
because of a disagreement
between two appeals courts. The
9th Circuit deeisibn is at odds
with a decision in 1992 by the
U.S. Court of Appeals for the .7th
Circuit, in Chicago.

The 9th Circuit panel that ren-
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dered the pledge ruling in June
issued an amended version ofthat
decision on Friday. Like the earli-
er decision, the vote was 2-1. The'
decision now stops short of
declaring the law passed by Con-
gress in 1954 that added the
words “under God" to the pledge
unconstitutional. ~ The panel
focuses instead on public school
decisions that allow voluntary
recitations of the words.

The distinction makes the
decision less sweepm%._ It may
now not apply by implication to
reciting the pledge in other offi-
cial settings or to similar' phrases
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in other laws and governmental
statements.

The pane] majority sided with
the plaintiff, Michael A, Newdow
of Sacramento, an atheist who
said his daughter was injured
when forced to listen to teachers
lead a pledge that includes the
assertion that there is a God.
Newdow did not respond to
requests for comment.

Denials of petitions for fall-
court rehearings are usually dry
one- or two-sentence affairs. That
was not so on Friday.

Judge Diarmuid F O’S-
cannlain, writing for six judges,

JKIKIU.U

called the panel decision “wiong,
very wron%—wron because recit-
ing the Pledge of Allegiance is
simply not a Treligious act” as the
two-judge majority asserts, wrong
as a matter of Supreme Court
precedent properly understood,
wrong because it set up a direct
conflict with the law of another
circuit, and wrong as a matter of
common sense.

“If reciting the piedge is truly
a rell?_lous act' in violation of the
Establishment Clause, then so is
the recitation of the Constitution
itself, the Declaration of Indepen-
dence, the Gettyshurg Address,
the National Motto or the singing
of the national anthem," a verse
of which says, ‘And this our mot-
to: In God is our trust.’

The Constitution refers to the
“year of our Lord," and the

ational Motto is “In God we
trust.”

Judge Stephen Reinhardt, who
along with Alfred T. Goodwin,
was one of the two judges in the
original majority, was the sole
judge who explained his vote
against rehearing. Such explana-
tions are uncommon, and Rein-
hardt said he wrote because he-
felt “compelled to discuss a dis-
turbingly wrongheaded approach
to constitutional law manifested
in the dissent authored by Judge
O'Scannlain” that noted the
exceptional “ﬁubllp and political
reaction” to the original decision.

“We may not—we must not—
allow public sentiment or outcry
to gmde our decisions," Rein-
hardt wrote. “Any suggestion,
whenever or wherever made, that
federal judges should be encour-
aged by the approval of the
ma#onty or deterred by popular
disfavor is fundamentally incon-
sistent with the Constitution and
must be firmly rejected.”

~O’Scannlain responded that
his opinion had “nothm? to do
with bending to the will ofan out-
raged ﬁOﬁuIace and everything to
do with the fact that Judge Good-
win and Judge Reinhardt misin-
terpret the Constitution and 40
years of Supreme Court prece-
dent. That most people under-
stand this makes the decision no
less wrong."

O’Scannlain conceded, howev-
er, that Supreme Court precedent
in this area could be “fractured
and incoherent." Legal experts on
both sides have said the original
decision was a careful and coher-
ent work of judicial craftsman-
ship.

Supreme Court decisions have
prohibited many forms of reli-
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gious observance in public
schools, including prayers, Bible
readings and minutes of silence,
O'Seannlain said the pledge was
at bottom not about religion.

"Most assuredly,” he wrote,
"to pledge allegiance to flag and
country is a patriotic act. After
the public and political reaction
last summer, it is difficult to
believe that anyone can continue
to think otherwise."

A number of Supreme Court
decisions have indicated that the
pledge is constitutional. The pan-
el’s decision said that those state-
ments were observations made in
passing, (§)0|nts that lawyers call
dicta, and that they did not bind
lower courts.

Legal experts said the 15

judges who voted not to rehear

the case might have done so for
any number of reasons, including
agreeing with the original decl-
sion.

“There is a good argument
that the 9th Circuit’s ruling is
correct under United States
Supreme Court case law, which is
unclear,” said Howard J. Bash-
man of Philadelphia, a specialist
in appellate litigation.

The judges may have believed
that case was not exceptionally
important, the showing required
by the rules that seek to discour-
age petitions for rehearings by
the full court.

Four judges, including one who
also joined O’Scainlann’s deci-
sion, would have granted the
rehearing noi on the ground that
it was necessarily wrong, but
because, as Judge M. Margaret
McKeown said, “The recitation of
the PIe_dge of Allegiance by
schoolchildren presents a consti-
tutional question of exceptional
Importance.”

They may have been wary of
the maikeup of the 11-judge pane!
that would rehear the case. The .
9th Circuit is alone among the
federal appeals courts in not hav-
ing everY active judge participate
in so-called en banc,.or full court,
rehearings.

Some judges may have just
wanted to hasten what they
viewed as the inevitable Supreme
Court review.

"You know this has the
Supreme Court written all over
it,” Volokh said. “So let them fig-
ure it out."
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FISCAL NOTE

STATE OF ALASKA
2003 LEGISLATIVE SESSION

Revision Date/Time (Note if correction):

Title Relating to the dvision of the Ninth
Circuit Court of Appeals

Sponsor Senator Seekins

Requester Senate Judiciary Committee

Expenditures/Revenues

Note: Amounts do not include inflation unless otherwise noted below.

OPERATING EXPENDITURES FY 2004

Personal Services
Travel
Contractual
Supplies
Equipment

Land & Structures
Grants & Claims

Miscellaneous
TOTAL OPERATING 0.0

CAPITAL EXPENDITURES

CHANGE IN REVENUES (

FUND SOURCE
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify Type-Do not abbreviate)
TOTAL 0.0

Estimate of any current year (FY2003) cost:

FY 2005

0.0

0.0

0.0

Mark this box (X) if funding for this bill is included in the Governor's FY 2004 budget proposal:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page if necessary)

Prepared by: SENATE JUDICIARY COMMITTEE
Division

Approved by: /s/Senator Seekins, Chair

Phone 465-2327
Date/Tirne 3/12/03 11:33 AM

Date 3/13/2003

Agency

(Rovised 92002 0mh)

Fiscal Note Number: 1
Bill Version: SJR 8
(S) Publish Date: 3/13/03
Dept. Affected:
"BRU
Component
Component No.
(Thousands of Dollars)
FY 2006 FY 2007 FY 2008 FY 2009
0.0 0.0 0.0 0.0
(Thousands of Dollars)
0.0 0.0 0.0 0.0
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