


Frank H. Murkowski, Governor

D EPA R TM EN T O F  LA W P.O. BOX 110300

OFFICE OF THE A TTORNEY GENERAL

JUNEAU, ALASKA 99811-0300 
PHONE: (907)465-3600
FAX: (907)465-2075

May 3, 2004

Representative Lesil McGuire 
Chair, House Judiciary Committee 
Alaska State Legislature 
State Capitol, Room 118 
Juneau, AK 99801

Re: SB 354 - "An Act relating to complaints filed with, and investigations, hearings, and orders 
of, the State Commission for Human Rights; and making conforming amendments."

Dear Representative McGuire:

I am writing this letter to request that you schedule the above bill for a hearing, pending 
referral, at your earliest convenience.

If you have any questions, please feel free to contact me.

Sincerely,

GREGG D. RENKES 
ATTORNEY GENERAL

David Marquez \ j  
C hief Assistant Attorney General

DWM/lcc

cc: Mike Tibbies, Legislative Director, Office o f the Governor
Deborah Behr, Legislation and Regulations Attorney, Department o f  Law



CSSB 354 (STA)

THIS B ILL IS INTENDED TO IM PROVE TH E EFFECTIVENESS OF THE 
ALASKA STATE COMMISSION FOR HUMAN RIGHTS AND M AKE ITS 
PROCEDURES MORE BALANCED AND FAIR .
]. The commission does not have the discretion to choose which complaints to 

prosecute.

•  A court case — D epartm ent o f  F ish and G am e  v. M eyer , 906 P.2d 1365 (A laska 
1995) -- requires the com m ission to prosecute every claim  o f  unlaw ful 
d iscrim ination  that is supported by  substantial evidence o f  unlaw ful 
d iscrim ination . Substantial ev idence is any evidence that supports the 
com plain t. T he com m ission canno t w eigh the evidence or look at the strength 
o f  an em ployer's (o r o ther respo nden t’s) defenses to the com plain t w hen it 
app lies this test so the com m ission is forced to take even a w eak case to 
hearing.

® T he bill authorizes com m ission s ta ff  to choose the com plaints o f  unlaw ful 
d iscrim ination  that m erit pursu it, based on such factors as strength o f  evidence, 
severity  o f  alleged violation, em p lo y er’s history o f  d iscrim ination, or 
co m p la in t’s value in establish ing precedent. (Sec. 4) 

o B y allow ing the com m ission to evaluate com plain ts o f  unlaw ful d iscrim ination 
and to allocate its resources to p rosecuting  those com plaints that will best serve 
the com m ission 's goal o f  e lim inating  unlaw ful discrim ination, the com m ission 
w ill be able to use its resources m ore effectively .

•  T he bill avoids conflicts betw een (1) s t a f f s  exercise o f  its expanded discretion 
to com prom ise, dism iss, o r pursue com plain t and (2) v ic tim s’ interests, by 
allow ing  com plainant to opt out o f  com m ission procedures, and after opting 
out, to pursue claim  independently o f  com m ission in another forum  (e.g. 
A lask a  S uperio r Court). (Sec. 1)

2. There is a question whether current law allows the commission to 
compromise a claim of discrimination during the conciliation phase that 
follows the investigation of a complaint of unlawful discrimination.

® T h e bill perm its agreem ents during the conciliation phase to com prom ise 
dam age claim s. (Sec. 3)

® 'I’hc bill requires that agreem ents be reduced to  w riting, and provides that 
ag reem en ts arc enforceable as com m ission orders. (Sec. 3)



C o m m issio n  h e a r in g  p ro c e d u re s  a re  c u m b e rso m e  a n d  a n tiq u a te d . O nce  
th e re  is a f in d in g  o f “ su b s ta n tia l ev id en ce” , p e rso n s  a p p e a r in g  b e fo re  th e  
co m m ission  c a n n o t o b ta in  a decision  w ith o u t in c u r r in g  th e  ex p en se  o f a 
h e a r in g , even  w h en  fac ts  a re  u n d isp u te d .

•  T he bill requires the com m ission to  follow  the A dm inistrative P rocedure A ct, 
un less A S 18.80 provides a d ifferen t procedure. (Secs. 5, 12)

•  T he bill ties rate o f  interest aw arded by  com m ission to the legal rate in 
A S 09.30.070, b ring ing  com m ission into conform ity  with other adm in istrative 
agencies and the courts. (Sec. 8)

o T he bill em pow ers the com m ission to issue sum m ary  decisions sim ilar to the 
sum m ary ju dgm en ts that courts issue. T h at is, i f  the facts are not d ispu ted , the 
com m ission can rule w ithout providing a full hearing. (Sec. 5)

C o m m issio n  p ro c e d u re s  now allow  a c o m p la in t to  be am en d ed  to a d d  new  
c h a rg e s  of u n law fu l d isc rim in a tio n  fo r w h ich  no fin d in g  o f “ su b s ta n tia l  
e v id en ce” w as m ad e . B ypassin g  in fo rm a l p ro ce ed in g s  ( in v es tig a tio n  an d  
co n c ilia tio n ) rem ov es an  o p p o r tu n ity  to reso lv e  a co m p la in t b e fo re  a h e a r in g .

•  T he bill requires s ta ff to base the charges in the accusation (w hich is issued 
before a hearing) on the investigator's determ ination  o f  “substantial ev idence.” 
(Sec. 5)

•  T he bill requires that “substantial ev idence” support any new charges o f  
unlaw ful discrim ination added w hen an accusation is am ended. (Sec. 5)

® The bill requires that respondent have an opportun ity  to address all charges 
inform ally (even charges added by am endm ent) before being required to 
defend them at a hearing. (Sec. 5)

T h e  rem ed ie s  th a t  th e  com m ission  m ay  a w a rd  a rc  n o t c lea rly  listed  in s ta tu te .

•  The bill prohibits noneconom ic or pun itive dam ages, w hich is consisten t w ith 
A laska co u rts’ interpretation o f  existing law . (Sec. 6)

•  The bill lim its rem edies (norm ally) to restoration  o f  actual benefits lost. For 
em ployers this m eans paym ent o f  back  pay and hiring, prom oting , or 
reinstating an em ployee to a position. T h is is also  consisten t w ith A laska case 
law. (Sec. 6)

•  But the bill allow s an aw ard o f  front pay  for a period o f  up to one year i f  
return ing to w ork is im possible because no vacancy  exists, the em ployer's
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unlaw ful d iscrim ination m ade the em ployee incapable o f  w ork, or the w orking 
environm ent deteriorated intolerably. T he courts have not defin itively  ruled 
that the com m ission  has the cu rren t authority  to aw ard front pay  at all, 
although the com m ission takes the position  that it does. (Sec. 6)

•  T he b ill requires any aw ard o f  w ages (front pay or back pay) to be reduced by 
the am ount the  em ployee should be able to earn w ith a  "reasonably diligent" 
effort. (Sec. 6)

® O ther rem edies rem ain availab le to em ployees w ho bring an action in the 
A laska Superior C ourt (e.g., pun itive dam ages, non-econom ic dam ages, 
un lim ited  front pay, m edical expenses incurred).

6. The Alaska State Commission for Human Rights supports all of the changes,
with the exception of the specified remedy provisions.

« The com m ission is uncom fortable w ith specifying the rem edies available, 
although it has offered no alternative language.

•  The com m ission prefers the am biguous “any appropriate relief, including but 
no t lim ited to ” language.

•  The com m ission does not support a one (or even tw o year) cap on front pay; it 
prefers unlim ited front pay authority.
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May 7, 2004 

By hand delivery and e-mail

Rep. Bruce W ; itrauch 
Chairman, Ho> ,te State Affairs Committee 
Alaska Legislature 
State Capitol, Room 102 
Juneau, Alaska
E-mail: <ginny.austerman@legis.state.ak.us>

Juneau

230 South Franklin #206 Re: Opposition to SB 354 re: H um an Rights Commission
Juneau, AK 99801 
(907) 586-1627

FAX (907) 586-1066 n  „  . .- , , ,  , . .Dear Representative Weyhrauch:

Please accept these comments on CSSB 354 (STA)am(efd fld), the currently 
available form o f this bill.1 CSSB 354, if passed, will greatly weaken the ability o f 
the Commission to provide this valuable protection for Alaskans with disabilities, 
not to mention Alaskans protected from discrimination based on gender, marital 
status, pregnancy, parenthood, race, religion, color or national origin. While CSSB 
354 does not purport to directly abrogate or weaken the anti-discrimination rights o f 
AS 18.80.210, the bill will in several ways weaken the protection and enforcement o f 
these important civil rights by limiting the way the Commission enforces those 
rights. Even to the extent the bill is limited in its impact to employment and housing 
discrimination claims, it sets a bad precedent in its limitation on the Commission’s 
ability to respond to and prevent discrimination. We oppose the bill in the strongest 
terms.

A. S tatu te o f lim itations o f 180 days / process o f filing a com plain t:

Currently, a discrimination claim is presented to the Commission, is 
informally investigated by Commission personnel, and if  substantial evidence is 
found to support the claim, a formal “complaint” is drafted by a Commission staff 
(sometimes an attorney, sometimes an investigator) and formally “ tiled” by the 
Commission.

DISABILITY LAW CFNTFR

M E M B E R ' O F ’ THE
N A T I O N A L
AS S OCI ATI ON- OF
P R O T E C T I O N S
A D V O C A C Y
S Y S T E M S

Under current regulation, discrimination complaints thus prepared must be 
filed within 180 days o f discriminatory conduct (or, if  the conduct is continuing, 
within 180 days o f the last date o f  the continuing conduct). 6 Alaska Administrative 
Code (“A AC”) 30.230 ). (c). Thus, it is currently possible that a complaint may be

1 P lease  accep t o u r  ap o lo g y  fo r n o t su b m ittin g  c o m m e n t e a rlie r  o n  this b ill, o r  o n  its c o m p a n io n  bill, 
MB 5 2 5 . I h a v e  b een  aw ay  from  w o rk  d u e  to  p e rso n a l a n d  fam ilial h ea lth  p ro b le m s  s in c e  m id - 
F eb ru a ry . and o u r  ag en cy  has b een  sh o rt-s ta ffed  in the  in te rim .

mailto:ginny.austerman@legis.state.ak.us
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dismissed for being untimely, when the delay was not caused by the complainant, but instead by the 
investigator or staff involved in informal investigation, by delays in communication between the 
Commission staff and the complainant, or due to disagreement between the complainant and the 
Commission staff as to how the complaint should be worded.

It is unusual to have a legal process where the timely filing o f an administrative complaint 
depends upon the conduct o f a third party (other than a retained attorney) who is employed as 
personnel o f the tribunal. I believe that there is a very strong due process defect in a process where 
the complainant is not in control o f  whether a complaint is timely filed.

It is unclear whether SB 354 is intended to ratify the current system that allows the filing 
only o f Commission-drafted complaints. The distinction drawn in the current bill between an 
“accusation” and a “complaint” suggests that the Commission will not in the future insist upon the 
drafting and filing o f a formal complaint, and may not provide assistance to unrepresented lay 
persons in preparation o f a formal complaint. If this is the case, then we suggest deletion o f the 
phrase “verified” in existing AS 18.80.100. There is little purpose served by requiring a “verified” 
complaint, when a formal “accusation” will be issued later before any administrative action. I have 
drafted a proposed amended for this purpose. See D LC Proposed  A m endm ent 1.

The current draft o f  the bill also codifies the 180-day time limitation. See Section 2, at page 
2, line 4 (adding new AS 18.80.100(c)). I have drafted a proposed amendment that would clarify 
that a complainant has met this codified statute o f limitations by submission o f a document signed 
by the complainant setting forth the claim, without having to depend upon the conduct o f 
Commission staff and without requiring unreasonable procedural formality in the drafting o f the 
complaint. See also D LC Proposed A m endm ent I . These amendments will prevent unreasonable 
dismissal o f otherwise valid claims.

B. Discretion to dismiss claims having substantial cause:

CSSB 354 purports to grant discretion to the executive director o f the Commission to 
dismiss a complaint even though it has been filed on a finding o f  substantial cause. CSSB 354 
(STA)am(efd fld), Section 4, at page 2, line 23 (adding new AS 18.80.112). There is no time 
limitation on this power. It appears to authorize the executive director to summarily dismiss cases 
in which the Commission has already issued a substantial cause finding and issued a complaint, but 
has not adjudicated the case. This may help erase backlogs within the Commission, but it is not 
good public policy.

For claims based on Alaska anti-discrimination law, it has been held that a claimant has two 
options: (I) file an administrative claim o f discrimination before the ASCHR; or (2) file a complaint 
directly in Alaska superior court. No “right to sue” letter is required to pursue state claims and 
remedies, as is required to pursue federal employment discrimination claims under Title I o f the 
federal ADA.
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However, practical obstacles prevent superior court from being a meaningful forum for 
Alaskan claimants o f  modest means with employment discrimination claims. Litigants in superior 
court face the potential o f  paying a portion o f  the defense attorneys fees if  they lose. A claimant 
discriminated against by a large employer, represented by an expensive law firm, hazards his or her 
house and other life assets under current rules o f Alaska Civil Procedure. A claimant often cannot 
afford to pay an attorney, because they have just lost their job -- due to the discriminatory conduct.

Many attorneys will not take an employment case on a contingent-fee basis, since many 
discrimination cases depend upon the differing versions o f events by percipient witnesses. So as a 
result, it can be very difficult for an employment discrimination claimant to pursue a claim in 
superior court. They can’t afford a for-fee attorney, and few attorneys are willing to take these 
cases on a contingent fee basis.

The Legislature and past administrations have recognized the inherent unfairness o f  these 
practical obstacles presented to honest claimants o f modest means, and wisely decided to create a 
system where the Commission “shall” hold a hearing on a claim found supported by substantial 
evidence if  it is not successfully settled after investigation and conciliation. Current AS I S.80.110, 
18.80.120. Current law provides a fairer, more level playing field between claimants and 
defendants by providing a low-cost meaningful administrative forum for complainants, but 
protecting defendants by pennitting only cases found to have “substantial evidence” to go forward 
to a hearing.

CSSB 354 would permit dismissal o f  meritorious cases on the thinnest o f  rationales, that the 
case “ is not in the interest o f the State.” Basing the protection o f an average Alaskans’ right against 
discrimination on the slender reed o f one public official’s view o f  “the interest o f the State" is bad 
policy. It cheapens the significance o f the right. It is no answer to say dismissal is “without 
prejudice.” Dismissal of an administrative discrimination complaint that is supported by 
“substantial evidence” likely will, as a practical matter, preclude Alaskans o f  modest means any 
forum for their case, since in most cases the claimant cannot find or afford an attorney usually 
needed for successful prosecution in superior court.

CSSB 354 retreats from the wisdom o f  current law, and skews the playing field in favor o f 
discrimination. Knowing that the courthouse doors are as a practical matter not open to many 
claimants, it gives the signal that Alaska is an open field for discrimination, especially if you have 
the ear o f the executive director. It is unwise public policy.

1 have drafted an amendment (see D LC  Proposed Am endm ent 2) to delete Section 4 and to 
modify other sections o f  the bill to preserve the current state o f the law that an unresolved complaint 
found to have substantial cause must proceed to a formal hearing if conciliation efforts are 
unsuccessful.
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C. R epresentation of the claim ant by a tto rney of choice in accusation proceedings:

One effect o f  the bill, if  passed, would be to change the methods of procedure for 
employment and housing discrimination adjudicator}' hearings -  but apparently not other types o f 
discrimination hearings. See CSSB 354, §§ 4, 5, 6, 7, and 12 (referring to “accusation” and making 
proceedings subject to AS 44.62.330(a)).

The bill affords a respondent (“the person charged in an accusation”) the right to 
representation by an attorney o f the respondent’s choosing, but a similar and parallel right is not 
afforded to a claimant. See CSSB 354, § 5, at page 3, lines 22-26 (proposed AS 18.80.120(a)).

We do not think it was the intent o f the drafters o f  this bill to imply that the staff o f  the 
Commission, having decided to prosecute an accusation, has agreed to provide legal representation 
to the complainant. Yet we also do not believe it was the intent o f the drafters that complainants 
would be unrepresented by counsel at the formal hearing, since it is a fundamental right o f  due 
process o f law to be represented by counsel o f  one’s choosing during a formal hearing at which 
one’s significant rights are adjudicated, to advise the client and otherwise participate in the 
proceeding.

To resolve this potential due process defect in the bill, I have drafted an amendment that 
would insert a phrase in Section 5 that says “The complainant may be represented by counsel o f the 
complainant’s choice.” See D LC Proposed Am endm ent 3.

D. Lim itation o f Commission remedies violates due process o f law :

CSSB 354 removes important teeth from the Commission’s enforcement powers, without 
any valid policy justification.

The bill at page 4, lines 17-18, would prohibit the Commission from issuing an award o f 
non-cconomic or punitive damages “ in any case” o f discrimination. Thus a wealthy entity or 
individual will be free to engage in discriminatory conduct in Alaska knowing that the Commission 
cannot impose a meaningful remedy. There is no disincentive against discrimination.

Current employment law allows for a “make whole” remedy in employment and housing 
claims that is appropriately flexible to each individual case, permitting “any appropriate relief, 
including but not limited to,” a list o f  potential remedies for employment claims, and “actual 
damages, which shall include but not be limited to” specified potential remedies for housing claims. 
This bill deletes the “any appropriate relief’ clause of the employment discrimination remedial 
section and lists specific relief, raising the potential argument by a losing defendant that only 
specific listed remedies are permitted. Section 6, at page 4, lines 22-23. The bill eliminates the 
phrase “but not limited to” in the remedial section for housing discrimination claims, raising the
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same potential argument in housing claims that the enumerated remedies are exclusive. CSSB 354, 
at page 5, page 1). This is not only unwise, we believe it violates due process o f law.

We believe due process o f  law requires that the remedies available to a claimant must be 
meaningful, including in appropriate cases the right to seek and be awarded punitive damages 
commensurate with the defendant’s resources and sufficient to present a disincentive to future 
discrimination. I have already discussed why, as a practical matter, an unemployed claimant with 
modest assets may find it difficult if  not impossible to pursue an employment discrimination claim 
in superior court. Remedies provided in an administrative proceeding must be meaningful to 
prevent future discrimination and to make the claimants whole.

The bill limits payment o f “front pay’’ in employment claims to one year. CSSB 354, page 
4, lines 24-29 and page 5, lines 1-3. There is no justification for this limitation, particularly in light 
o f the Commission’s own testimony objecting to the limitation, stating “[tjhere has been no 
indication that there are problems with the law or the Commission’s awards which would warrant 
the proposed limits on relief.” Testimony o f Lisa Fitzpatrick, Alaska State Commission on Human 
Rights, at page 3 (May 4, 2004). For the Legislature to restrict the Commission’s powers without a 
compelling government interest runs afoul o f its mandate to implement the anti-discrimination 
clauses o f Alaska’s constitution with due process o f law. Art. I, §§ 1, 3 ,4 , and 7.

1 have drafted an amendment to the bill that would eliminate the language limiting the 
Commission’s remedial powers. See D LC Proposed A m endm ent 4 (eliminating language that 
would prevent the Commission from assessing non-economic or punitive damages) and D LC  
Proposed A m endm ent 5 (deleting language limiting the remedies in employment and housing

Alaskans with disabilities depend upon the Commission to fulfill the important role o f 
protecting the rights o f average Alaskans. The bill threatens the well-being o f  Alaskans with 
disabilities, exposing them to discrimination in employment, housing, places o f public 
accommodation, rental or sale o f real property, in obtaining credit or financing, and in other aspects 
o f life. A right without a meaningful remedy, without powerful enforcement, is no right at all. Wc 
urge that CSSB 354 not be passed. Thank you for consideration o f these comments.

claims).

Very truly yours,

Robert B. Briggs, staff attorney
Encl.
Cc: (w/cncl.)

Members, House State Affairs Committee 
Dave Fleurant, executive director, DLC-Anehorage



OFFERED B Y :____________

1 At page 1, line 7, delete the phrase:

2 verified”

3 At page 2, line 8, after “. . .  alleged discriminatory practice stopped.” insert:

4 “A written document signed or made by the claimant in substantial compliance

5 with AS 18.80.100 that is received by the commission or post-marked within the

6 time limit o f this subsection shall be deemed timely under this subsection.”

A M EN D M EN T  N O ._______

DLC Proposed A m endm ent 1



OFFERED B Y :____________

1 At page 2, line22, delete Section 4 and renumber remaining sections accordingly.

2 At page 3. line 15, delete the phrase “and the executive director determines, in the

3 executive director’s discretion, to refer the complaint for hearing”

4 At page 3, line 20, delete the sentence “The executive director’s decision to refer the

5 complaint to hearing is not reviewable by the commission under this chapter.”

A M EN D M EN T N O ._______

DLC Proposed A m endm ent 2



OFFERED B Y :____________

1 At page 3, line 24, after the phrase . .  the commission.” insert sentence:

2 “The complainant may be represented by counsel o f the complainant’s choice.”

A M E N D M E N T  N O ._______

DLC Proposed A m endm ent 3



O FFE R E D  B Y :_____________

1 At page 4, line 17, delete the phrase:

2 “ d isc rim ina to ry  p r actice. T h e  comm ission m av no t o rd e r  an aw ard  o f

3 noneconom ic o r  pun itive damages in anv case [D IS C R IM IN A T IO N ]”

4 At page 4, lines 16-17, after the phase “ . . .  type o f ’ insert:

5 “discrimination.”

A M EN D M EN T  N O ._______

DLC Proposed Amendment 4



OFFERED B Y :____________

1 At page 4, line 20, after the phrase . .  may order” insert the phrase:

2 “any appropriate relief, including but not limited to”

3 At page 4, line 20, delete the phrase:

4 “one or more o f the following:”

5 At page 4, line 25, delete the phrase:

6 “for a period of not more than one year if hiring, reinstatement or
7 upgrading of an employee is inappropriate because no vacancy exists, the
8 employer’s discriminatory practice rendered the employee incapable of
9 returning to work, or the relationship between the employer and the

10 employee has so deteriorated as to make working conditions intolerable”
11 At page 5, line 1, delete “must” and insert “may”
12 At page 5, line 11, delete “[, BUT NOT LIMITED TO,]”

A M E N D M EN T  N O ._______

D LC Proposed A m endm ent 5



CSSB 354 
TESTIMONY SUBMITTED TO THE 

HOUSE STATE AFFAIRS COM M ITTEE 
May 3,2004

T he H um an R ights C om m ission  subm its the fo llow ing  com m ents to the H ouse 
S tate A ffairs C om m ittee  on  C SSB  354, a bill that w ould  sign ifican tly  affect the 
C om m ission 's au thority  and procedures. T hese  com m ents are being subm itted  by the 
C om m ission 's C hairperson , L isa F itzpatrick , on  b ehalf o f  the en tire  C om m ission.

T he C om m issioners support the provisions o f  the bill that provide d iscre tion  to the 
s ta ff to focus agency resources on cases o f g reate r m erit. T he C om m issioners have 
serious concerns, how ever, about the lim itations on  availab le re lie f  that w ould  be 
im posed  by this legislation .

BACKGROUND

T he H um an R ights C om m ission  w as created  over forty years ago to enforce 
A laska's strong public po licy  against d iscrim ination , and provide an alternative forum  to 
bring ing a law suit in court. T he C om m ission 's purpose is to m ake w hole those persons 
w ho are found to  be victim s o f  illegal d iscrim ination. W hen an A laskan alleges a harm  
because o f d iscrim ination  in em ploym ent, housing , o r a practice by the S tate because o f 
their race, sex, d isability , age, o r o ther proh ib ited  reason, they  m ay file  w ith the 
C om m ission. T housands o f  A laskans contact the C om m ission  each year fo r assistance, 
bu t the C om m ission  on ly  accepts com plain ts that it determ ines are ju risd ic tional w ith  the 
agency. O ver the past ten years the C om m ission accep ted  an annual average o f  453 
com plain ts for filing.

A large percen tage o f  cases are reso lved  short o f  a full investigation . Im m ediately  
a fter a com plain t is filed, the parties are offered  an opportun ity  to partic ipate  in  a 
vo lun tary  m edia tion  program . T he C om m ission 's success rate in the p rogram  is over 
80% . B etw een one quarte r and one third o f  cases filed  w ith the C om m ission  are resolved 
through m ediation.

I f  cases don 't reso lve in voluntary  m ediation , the C om m ission  s ta ff  investigates the 
allegations, im partia lly  and inform ally. Investigations are not adversaria l, and the 
inform al nature o f investigations m eans that it is not necessary  fo r respondents to hire 
attorneys to rep resen t them  in this process. In  fact, on ly  about 20%  o f  respondents, m ost 
o f  w hom  are large em ployers, engage legal counsel fo r this purpose.

A fter rev iew ing  all o f  the ev idence gathered, the C om m ission s ta ff  m akes a 
th reshold  determ ination  as to w hether there is substantial ev idence to support the 
allegations. I f  there is no t substantial evidence, the C om m ission  closes the m atter and 
takes no fu rther action. If  there is substantial ev idence to support the claim s, the
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C om m ission  tries to  in form ally  reso lve the m atter through a process know n as 
conciliation. A t th is point, the C om m ission attem pts to secure "m ake w hole" re lie f for 
the com plainant. N oth ing  prevents the com plainant from  accepting  less than m ake w hole 
relief, and  the C om m ission  often resolves cases at this stage for m uch less than the 
com plainan t w ould  be en titled  if  they pursued  the claim . T he C om m ission  w ill close the 
case  if  the com plainan t refuses to accept re lie f that the C om m ission  believes is 
reasonable.

If  the m atter cannot be resolved through conciliation, the C om m ission holds a 
hearing  to determ ine w hether unlaw ful d iscrim ination occurred. R espondents often  do 
hire  attorneys a t this po in t in  the process, a lthough the C om m ission  encourages the 
parties to p roceed  as in form ally  as possible. It is im portan t to recognize, how ever, that 
con trary  to m any com m on perceptions, neither the C om m ission  nor the C om m ission 's 
a ttorney  rep resen t the com plainant at such  hearings. T he com plainant is the beneficiary  
o f  a successfu l case, but the C om m ission  seeks to enforce the S tate 's im portan t public 
po licy  against d iscrim ination  w hen it prosecutes a v iolation o f the law . In this m anner, 
the C om m ission  acts m uch like a public prosecutor w ho seeks to enforce the law s o f  the 
S tate. A s the U nited  S tates Suprem e C ourt has said, civil righ ts enforcem ent agencies 
like the H um an R ights C om m ission seek  to v indicate the public 's in terest w hen seeking 
rem edies that w ill benefit victim s o f discrim ination.

If, at the conclusion o f a hearing, the C om m ission finds that illegal discrim ination 
has occurred, the C om m ission  can aw ard "m ake w hole" re lie f— re lie f that w ould put the 
v ictim  in the sam e position they  w ould have been in absen t the illegal d iscrim ination—  
and  no m ore. In practice, i f  som eone has a case w here they w ant to recover a large 
dam age aw ard , and can find an attorney, they go to court.

C om m ission  cases often don’t involve the types o f large dam ages availab le in 
court. T h e  a v e ra g e  a m o u n t o f a w a rd s  w h e re  th e  C o m m iss io n  h a s  fo u n d  su b s ta n tia l 
ev id en ce  o f  d is c r im in a tio n  in  e m p lo y m en t cases is less th a n  fo r ty -e ig h t h u n d re d  
d o lla rs  ($4800). In m ost o f  these cases, people com e to the C om m ission, not the courts, 
because law yers cannot afford  to take their cases for such sm all aw ards. In these 
situations, the C om m ission  really  is the only place a person can com e to get relief.

P R O V IS IO N S  O F  H B  525

Discretion to Dismiss Complaints

T he C om m issioners support Section 4, w hich adds a new  provision giving the 
execu tive d irecto r d iscretion to d ism iss com plain ts before an accusation is issued. T his 
w ould m ean that a hearing  w ould no longer be required by law  in  every  case w here 
substantial ev idence is found. This provision allow s the C om m ission to take forw ard 
on ly  those cases that w ill prom ote the public policy o f  the State. C om plainants w ould be 
free to file a tim ely case in court after a  case is d ism issed under this section regard less o f
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(.he reasons fo r the d ism issal. T h is section also  allow s the execu tive d irecto r to dism iss a 
case  prio r to a finding  o f  no substantial ev idence and prom otes effic iency  in processing 
com plain ts.

Limits on the Type of Relief the Commission Can Award

T he C om m ission  believes that this bill goes too far in lim iting the am ounts and 
types o f  rem edies that can be aw arded. There has been no indication that there are 
p rob lem s w ith the law  or the C om m ission 's aw ards w hich w ould  w arrant the proposed 
lim its on relief. T he C om m ission  discussed som e o f  the lim its on  re lie f w ith the 
D epartm ent o f  Law , but d id  not ultim ately  com e to an agreem ent on all issues. A fter 
hav ing  these discussions w ith the D epartm ent o f  Law , and as a resu lt o f  its ongoing 
analysis, o ther problem s w ith  the lim itations on  re lie f have becom e m ore apparent to the 
C om m ission .

C urrently , the statu te now provides for the aw ard o f  "any appropriate relief." The 
provisions o f Section 6 o f  the bill rem ove that au thority  and lim it re lie f to only those 
specifically  enum erated  listed  rem edies. T h is  w o u ld  p re c lu d e  m a n y  ty p es  o f  rem ed ie s  
th a t  a re  b a s ic , c o m m o n  sense , m a k e  w hole re m e d ie s— ones th a t  d o  n o t seek  to  
p u n is h  o r  in  a n y  w ay  give a  w in d fa ll to  c o m p la in a n ts , b u t  s im p ly  to  p u t  th e m  in  th e  
p o s itio n  th ey  w o u ld  h a v e  been  in  b u t  fo r  th e  illegal d isc r im in a tio n . For exam ple, 
under curren t provisions o f  the bill, the C om m ission  is concerned that it could NOT:

R equire a reasonab le accom m odation for a person w ith a d isab ility - som ething 
that can be an in tegral part o f  m aking the w orkplace accessib le to all persons who 
can  o therw ise do the jo b .

R equire the paym ent o f  retirem ent benefits w here the em ployer's contributions to a 
plan are no longer m ade because a person  has been fired due to age discrim ination.

M ake a person  w hole for lost benefits that w eren 't included in their pay check, 
such as housing , w hich was part o f a com pensation  package -  e.g., in rural A laska, 
em ployees m ay be paid  $ 10/hour instead o f $15, but given a place to live to m ake 
up fo r the difference.

Provide an em ployee health benefits lo s t-  e.g ., w here an em ployer drops a 
pregnant em ployee from  its insurance upon learning the em ployee is pregnant, she 
w ould  be faced w ith the unexpected cost o f  having the baby, even though that 
action w as illegal d iscrim ination  based on pregnancy.

It w ould  also not allow  the C om m ission to require an em ployer to rem ove records 
o f  discip line that w as discrim inatory— e.g., counseling and probationary  
docum ents w hich w ere created because o f  a person 's race. Such a record  can 
fo llow  a person and prevent them  from  getting another job.
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O ther types o f  com pensation  that the C om m ission  is concerned it cou ld  N O T  provide 
w ould  include:

V esting in a re tirem ent plan  -  e.g ., in an age discrim ination  case, an em ployer 
fired an em ployee 6 m onths before they w ould  vest.

B onuses -  these are not specifically  back-pay  -  e.g. ho liday  bonuses, profit 
sharing that w ould  have been availab le  to the em ployee had the em plo yer not 
term inated her because o f  sex discrim ination.

Posting o f  signs and distribution  o f po licies— e.g., regard ing sexual harassm ent o r 
disability . T hese rem edial m easures help  assure  the w orkplace is free from  fu ture 
problem s w ith d iscrim ination.

V acation -  e.g ., w hat w ould  have accrued  if  not term inated.

R estoration o f  Seniority  -  e.g ., lost sen io rity  im pacts fu ture  bum ping and layoffs.

R eim bursed  m edical costs -  e.g. w here an em ployer has provided  com pensation  to 
offset deductib les o r em ployee co-pay  am ounts.

O ther out o f pocket expenses -  e.g. those re la ted  to seeking o ther em ploym ent 
after being illegally  fired.

The C om m issioners are concerned  about the lim it on fron t pay to a period  o f  two 
years and restrictions on w hen it can be aw arded in Section 6. W here appropriate, 
re insta tem ent is the preferred  rem edy for an illegal firing. F ron t pay is aw arded in cases 
w here reinstatem ent is not feasib le, and com pensates the victim  for the fu ture effects o f 
d iscrim ination  w hen a person has been denied  continued em ploym ent. A lthough 
in frequen tly  used, front pay is an im portan t m ake w hole rem edy w hen needed. C ourts 
have upheld  front pay aw ards for periods o f  longer than tw o years w here it is ju s tified  to 
m ake the v ictim  o f d iscrim ination  w hole, and  C om m ission  front pay aw ards have been 
consisten t w ith ju d ic ia l precedent.

F O R C IN G  T H E  C O M M ISSIO N  T O  PA Y  A T T O R N E Y ’S FE E S W O U L D  
U N D U L Y  H A R M  T H E  M ISS IO N  O F  E L IM IN A T IN G  D ISC R IM IN A T IO N

A t the H ouse State A ffairs C om m ittee hearing on A pril 21 on HB 525, suggestions 
w ere m ade to require the C om m ission to pay  attorney 's fees to respondents in the event 
the C om m ission is unsuccessfu l in proving discrim ination  at a hearing. R equ iring  the  
C om m ission  to pay attorney's fees w ould  su b stan tia lly  harm  the C om m ission 's  
ab ility  to en force the H um an R ights L aw  and p ursue the S tate's pub lic policy  o f  
p reven tin g  and elim in atin g  d iscrim ination . A m andate sim ilar to C ivil R ule 82 w ould
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requ ire  the C om m ission to pay  30%  o f a respondent's attorney's fees w hen the respondent 
prevails. In o ther cases, the C om m ission could  be liable for up to 75%  o f  the fees under 
the rules governing offers o f  judgm ents. T hese am ounts could be up to and exceed  
$25,000.

In contrast, a rule sim ila r to Civil R ule 82 w ould lim it the fees the C om m ission 
cou ld  collect w hen it p revails to  20%  o f the dam ages aw arded. S ince, as no ted  above, the 
average C om m ission aw ard is below  $5000, the C om m ission w ould receive less than 
$1000  in fees w hen it successfu lly  prosecuted a  case.

T he C om m ission is a sm all agency w ith a very lim ited budget. In  the past tw o 
years the C om m ission lost 20%  o f its s ta ff and now  operates w ith ju s t 15 em ployees 
w here it had 22 ju s t four years ago. R equiring the C om m ission to pay  such large 
am ounts for unsuccessful attem pts to prosecute v iolations o f the H um an R ights Law  
w ould  m ost likely m ean fu rther reductions in s ta ff and a crippling o f the agency’s ab ility  
to  pursue the public 's in terest in preventing and elim inating discrim ination. Such  a 
schem e w ould be sim ilar to  forcing a public prosecu to r to pay a crim inal defendant w hen 
the defendant is found not guilty.

T he C om m issioners are also  ex trem ely  concerned  that this section w ould 
underm ine the public 's confidence in the agency 's d iligent en forcem ent o f  the law . This 
could  also create an appearance o f  conflict in the decision m aking process as the public 
m igh t view  the sta ff and C om m issioner’s decisions to be in fluenced by the concern  that 
fees w ould be aw arded against the agency.

C O N C L U SIO N

T he C om m ission  appreciates the opportun ity  to com m ent on this bill. T he 
C om m issioners recognize the positive aspects o f  the legislation, bu t do not believe 
fu rther lim its on the C om m ission 's ab ility  to rem edy discrim ination are w arranted.
A gain , it is im portan t to note that the vast m ajority  o f  discrim ination claim s in A laska are 
brought to  the C om m ission. A laska has a strong and noble public policy  against 
discrim ination, and has had  a long history  o f try ing to rem edy the unfairness that com es 
w ith  treating people d ifferently  fo r no reason but prejudice o r stereotype. This bill w ould 
underm ine that po licy by elim inating  full m ake w hole rem edies fo r m ost acts o f  
discrim ination.
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