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MEMORANDUM
TO:
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RE:

W ill Fancher, Manager 
Cornerstone Credit Services, LLC
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March 22,2004 
C-3570-9999
Amendments to AS 09.68.115

B a rb ra Z. N a u lt 
S teven T. O 'H ara 
John M . S edor 
B ria n J. S tib itz  

TH0MA3 V .W ano .J r.

In my March 9, 2004 memorandum, I made reference to a legal maxim: The 
greater encompasses the lesser. This is a longstanding common law principle that has 
been used by state and federal courts in a variety of settings. I used this general principle 
to illustrate that one who is empowered to impose a fee also has the power to impose a 
lesser fee, or to waive the fee entirely. In the context of AS 09.68.115(a)(2), this principle 
recognizes that one who has the legal authority to collect a fee or charge for a bad check, 
necessarily has the power to waive that fee or charge. No express language need be added 
to the statute to confirm this right.1

The ‘greater includes the lesser’ maxim has found historical expression in Latin 
(In eo quod plus sit, simper inest et minus', in the greater is always included the lesser

1 Indeed, the power to waive a right is itself expressly stated in another maxim: Quilibet potest 
rertunciare juripro se introducto: everyone may renounce or relinquish a right introduced for his 
own benefit. Black’s Law Dictionary. I do not know whether the Alaska Supreme Court has ever 
quoted this principle, but it certainly recognizes it in tire general common law concept of waiver, 
which the Alaska Supreme Court defines as the “voluntary relinquishment of a known right.” 
Miscovich v. Tryck, 875 P.2d 1293, 1301 (Alaska 1994); Milne v. Anderson, 576 P.2d 109, 112 
(Alaska 1978).
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also; Black’s Law Dictionary) and French (Qui pent le pins pent le moins: he who can do 
more can do less).

This principle has been recognized and applied by the United States Supreme 
Court. In 1897, the Court ruled that the legislative authority to ban public use of certain 
common land contained within itself the power to impose lesser limits on public use of 
the land: “The right to absolutely exclude all right to use necessarily includes the 
authority to determine under what circumstances such use may be availed of, as the 
greater power contains the lesser.”2 This general principle has been applied by the United 
States Supreme Court at least as recently as 1986, when the Court recognized that: “The 
greater power to completely ban casino gambling necessarily includes the lesser power to 
ban advertising of casino gambling....”3 However, the Supreme Court has also 
recognized that the exercise of certain powers may be constrained by Constitutional 
provisions. For example, the principle may not be used by the government to withhold 
services based on constitutionally impermissible factors such as race and religion.4

State courts have also recognized the ‘greater includes the lesser’ principle. What 
follows is a short sample of case quotes and citations.

“A greater power may include a lesser power when the lesser power is one of the 
same character with the greater and is essential to its execution.... The principle that “the 
lesser is included in the greater,” followed in civil proceedings involving the 
interpretation of contractual instruments, may, nonetheless, be invoked in the 
construction of a constitutional provision if it be necessary to give effectiveness to such a 
provision.”5

“The sovereign power in a state to create, organize and classify cities includes the 
power to enlarge their limits by annexation. And, because the greater includes the lesser, 
the state may delegate the power of annexation to the cities and prescribe the mode, 
method and conditions by and under which the delegated authority may be exercised by

2 Davis v. Massachusetts, 167 US 43,48 (1897).
3 Posada D. Puerto Rico Assoc, v. Tourism Co., 478 US 328, 345-346 (1986). Although the 
maxim itself is not disputed, its above quoted application in Posada is not unchallenged: 
“ ...Athough we do not dispute the proposition that greater powers include lesser ones, we fail to 
see how that syllogism requires the conclusion that the state’s power to regulate commercial 
activity is ‘greater’ than its power to ban truthful, nonmisleading commercial speech. Contrary to 
the assumption in Posada, we think it quite clear that banning speech may sometimes prove far 
more intrusive than banning conduct.”  44 Liquor Mart, Inc. v. Rhode Island, 517 US 484, 511 
(1996). In effect, the Supreme Court recognizes that in our constitutional scheme, regulating 
speech is at times a greater power than regulating conduct, and the power to regulate the latter 
does not therefore always include the power to regulate the former.
4 Yick Wo v. Hopkins, 118 US 356 (1886); Sherbert v. Vemer, 374 US 398 (1963).
5 Application of Lamb, 169 A.2d 822 (Sup. Ct. App. Div., NJ. 1961), internal citations omitted.
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the cities. But the ultimate power o f annexation, like the power to grant franchises, rests 
exclusively in the state.” 6

“ [T]he First Amendment is a complete and absolute defense to any prosecution 
under [Kentucky statute] §KRS 121.310(1). That is, the greater includes the lesser... 
Since the First Amendment extends so far as to protect hate speech, it likewise protects 
an employer’ s communications which are subject to the inference o f coercion or 
direction.” 7

“ Because it has discretion to decline jurisdiction over a declaratory judgment 
action in its entirety, it follows that a court may decide some o f the issues raised and 
refused to rule on others. The maxim that the greater includes the lesser applies; i f  the 
court may choose to rule on all or none o f the issues presented, it may decide only those 
it finds appropriate for a declaration.” 8

Alaska courts also recognize the ‘greater includes the lesser’ principle in the 
context o f certain criminal law settings: “A lesser included offense is ‘necessarily 
included’ in the offense charged when it would be impossible, in the context o f  the case, 
to convict o f  the charged offense without also convicting o f the lesser.” 9

6 Washington v. State ex rel Bowen v. Kruegel, 409 P.2d 458 (Wash. 1965).
7 Kentucky Registry of Election Finance v. Bevins, 57 SW3d 289.292 (Ky. 2001)
8 Henglein v. Colt Industries, 260 F.3d 201 (2001).
9 Willet v. State, 836 P.2d 955,958 (Alaska App. 1992), internal citations omitted.
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ALASKA STATE LEGISLATURE
Rep. Lcsil M cGuire, C iiair / " of
Rep. Tom Anderson, Vicc-Cliair o. . n  - . i n  n nn f  >7 i Stale Capitol, Room 120Rep. Jim Holm U m w n .  moo
Rep. Dan Ogg [
Rep. Ralph Samuels 
Rep. Lcs Gara 
Rep. Max Gruenberg

House Judiciary Committee
Memorandum

To: Leg. Legal

From: Vanessa Tond in i, Comm ittee A ide
House Judiciary Committee

Date: March 26, 2004

Re: CS Request

Juneau, AK 99801-1182 
(907) 465-4990 
Fax (907) 465-6592

Please create a fina l dra ft House Judic iary Committee Substitute fo r work order # 23-LS 1603\A, 
SB 299, incorpora ting the attached two amendments. The b ill was passed out o f comm ittee 
today.

I f  you have any questions, please call me at 4990. Thank you!

The information attached to this memo is CONFIDENTIAL an/or privileged. It is intended to be reviewed 
initially by only the individual named above. If the reader of this Memorandum is not the intended recipient or a 
representative of the intended recipient, you are hereby notified that any review, dissemination, or copying of the 
information contained herein is prohibited. If you have received this in error, please immediately notify the sender 
by telephone and return this to the sender at the above address.
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A l a s k a  S t a t e  L e g i s l a t u r e

R e p r e s e n t a t iv e  B r u c e  W e y h r a u c h
A la s k a  

S t a t e  C a p i t o l  
J u n e a u ,  A la s k a  

99801-1182

(907) 465-3744  
FAX (907) 465-2273

MEMO March 25, 2004

To: Representative Lesil McGuire

S u b je c t : H B  5 1 6

T h e  H o u s e  S ta te  A f f a i r s  C o m m it te e  am en d e d  H B  5 1 6  in  o n e  im p o r ta n t  re sp e c t . T h e  
C o m m it te e  a d d ed  la n g u a g e  a l lo w in g  a p a r ty  th a t re c e iv e d  a n  in s u f f ic ie n t  fu n d  c h e c k  to  
w a iv e  the $ 3 0  fe e  im p o s e d  b y  H B  5 1 6 .  T h e  c om m itte e  w a s  c o n c e rn e d  th a t a  s m a l l 
b u s in e s s  n o t b e lie v e  th a t it w a s  le g a l ly  “ r e q u ir e d ”  to  a ssess  a  fe e  o r  e ls e  b e  in  v io la t i o n  o f  
law . T h e  C o m m it te e  b e lie v e d  th a t i f  a  p la i n t i f f  w a n te d  to , th e y  c o u ld  w a iv e  th e  fe e . T h e  
w a y  th e  b i l l  re a d s  a s  it w a s  in t ro d u c e d  d id  n o t a l lo w  th a t w a iv e r . I  h a v e  s e en  le t te rs  tha t 
d isc u ss  in ten t o f  th e  b i l l  w ith o u t  the  am en d m en t bu t c le a r  la n g u a g e  in  a  b i l l  is  a lw a y s  
p re fe ra b le .

P le a s e  le t  m e  k n o w  i f  y o u  h a v e  a n y  q u e s t io n s .

C c : R e p . H o lm  
R e p . S a m u e ls  
R e p . G a ra  
R e p . A n d e rs o n  
R e p . O g g  
R e p . G ru e n b e rg



Alaska State Legislature

Senator Con Bunde  
D istrict P

Vice Chair: Senate Finance Committee 
Chair: Senate Labor & Commerce Coimniitee 

Member: Legislative Budget & Audit Committee

During Session:
State Capitol 
Juneau, AK 99801-1182 
(907) 465-4843

During Interim: 
716 W. Fourth Avenue 

Anchorage, AK 99501-2133 
(907) 269-0181

MEMORANDUM

D A T E : T uesday, M arch 16, 2 0 0 4

TO: R ep. L esil M cG uire, ary C om m ittee

FR O M : Senator C on Bunde

RE: H earing R equest for SB  299  Bad C heck Penalty

I resp ectfu lly  request a hearing o f  SB  2 9 9  before the H ou se Judiciary C om m ittee.

SB  2 9 9  seek s to c larify  A S 0 9 .6 8 .1 1 5 , the statute that pertains to “bou nced  ch eck s” and 
to c larify  current law  that lea v es b u sin esses vulnerable to litigation that q u estion s their 
co sts  for co llec tin g  on in su ffic ien t-fu n d s checks.

T h is bill p rop oses to im p ose  a flat fee o f  $ 3 0  for a bounced check , w h ich  m ore accurately  
reflects the cost o f  c o llec tin g  on these bad checks and frees the creditor from the burden 
o f  having to docum ent “co sts  incurred” on each bounced check . Currently this fee  can be 
up to, but no greater than $2 5 .

P assage  o f  S B  2 9 9  w ill m ake it less likely  for the statute to be ch a llen g ed  and w ill put 
A lask a  on par with other states that sp ec ify  a statutory penalty fee for bad ch eck s and 
lessen s the burden currently p laced  on b u sin esses as they attem pt to co llect paym ent for 
g o o d s they have already provided to their custom ers.

It is m y understanding that you  have been provided cop ies  o f  SB  2 9 9 , the sp onsor  
statem ent, fiscal note and letters o f  support in advance o f  this request. If you  need any  
additional docum en ts, p lease d o n ’t hesitate to call m y staff, Jane A lberts, at 4 6 5 -3 8 4 4  
and sh e  can assist you.



S e n a te  B ill 2 9 9

The pu rpose  o f  Senate B i l l  2 9 9  is to c la r i fy  A S  0 9 .6 8 .1 1 5 , A la s k a ’ s “ bounced 
check ”  statute, in  respon se  to  recen t lit ig a tio n  w h ich  seeks to  have c red ito rs  m ain ta in  an 
account and de fen d  th e ir costs o f  c o lle c t in g  fo r  bad checks.

The po ten tia l p ro b lem  w ith  A S  0 9 .6 8 .1 1 5  is that it  does n o t a llo w  agg rieved  
c red ito rs , o r  th e ir agents, to  assess a f ix e d  surcharge on  bounced  checks. R a the r, the 
statute p rov id e s , as a p re req u is ite  to su ing fo r  sta tu to ry  pena lties , a p la in t i f f  m ust firs t  
g ive  the m ake r o f  a b ounced  check the op p o rtu n ity  to  sa tis fy  the ob lig a t io n  by  pay ing  the 
face  am ount o f  the check p lu s  “ costs in cu rred  b y  the p la in t i f f  up to a  m ax im um  o f  
$ 2 5 .0 0 .”  T h is  is  p rob lem a tic , as the c red ito r m ust, in  add ition  to bea ring  the bu rden o f  
recove ring  the b ounced  check , n ow  m ain ta in  an  accoun ting  le d g e r to  de fend  th e ir “ costs”  
in c o llec ting  the check.

M an y  states have  enacted bounced  check statutes, w h ich  e x p lic it ly  a llo w  cred ito rs 
to  assess a s ta tu to ry  p en a lty  fo r  each  bounced  check. F o r  e xam p le , in  C a li fo rn ia , the 
payee o f  a bounced  check m ay  add a “ se rv ice  charge”  o f  up to $ 2 5 .0 0 ;  in  O regon , a 
“ rea sonab le  fe e  rep resen ting  the cost o f  h and ling  and c o lle c t io n ”  up to  $ 2 5 .0 0  m ay  be 
co llec ted ; in  W ash ing ton , a “ rea son ab le  h and ling  fe e ,”  w h ich  is n o t capped b y  statute 
m ay be c o lle c ted ; and in  W y om in g , the “ c o lle c t io n  fe e ”  can be up to  $ 3 0 .0 0 .

The A la s k a  Statute sh ou ld  n o t be tied to expenses in cu rred  and shou ld  be ra ised  to 
$ 3 0 .0 0  to accu ra te ly  re f le c t  the cost o f  c o lle c tin g  bounced  checks. B an ks  are charg ing 
c red ito rs up to $ 2 5 .0 0  ju s t  to  p rocess the bad check on  the ir account. These are direct, 
ou t o f  pocke t expenses, and do  n o t in c lude  the tim e requ ired  to dr a ft  and m a il a  le tter, 
m ake  phone c a lls , etc. T h e  c re d ito r sh ou ld  not have an add ition a l bu rden  p laced  upon  it 
by  hav ing  to  docum en t “ costs in cu rred ”  on  each bounced  check.

Th is  change w i l l m ake  it le ss lik e ly  fo r  the statute to be cha lleng ed  and w i l l put 
A la s k a ’ s statute in  the m a in s tream  o f  o th e r state statutes spec ify ing  p en a lty  fees fo r  bad 
checks. It w i l l  a ls o  le ssen  a p o ten tia l new  bu rden on  businesses as they  attempt to c o lle c t 
m oney  due fo r  g o od s  and  se rv ices they  have p ro v id ed  to  custom ers.
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MEMORANDUM

Barbra Z.Nault 
Steven T. O'Hara 

John M. Sedor 
Brian J.Stibitz 

Thomas V. Wang, Jr.

TO : W i ll Fancher, M anager
Cornerstone Credit Services, L L C  

FR O M : Chris D . G r o n n i n g J ^ ^ U -
D A T E : M arch 9 ,2 0 0 4
F IL E  N O : C -3 5 7 0 -9 9 9 9
R E : Amendments to A S  09 .6 8 .1 1 5

I  have reviewed A la ska ’ s “ bad check”  statute, A S  0 9 .6 8 .1 1 5 , as w e ll as the 
proposed amendments to  it contained in SB  2 9 9  and H B  516 . G ene ra lly , A S  0 9 .6 8 .1 1 5  is 
intended to p rov ide an e ffic ien t co llection  procedure fo r  cred itors ho ld ing dishonored 
checks, w h ile  a lso a llow ing  check w riters an opportunity to avo id  the statutory penalties 
i f  they act p rom p tly  to m ake good the checks upon receiv ing notice from  the check 
ho lder o r the check ho ld e r ’ s designee.

In  m ost circumstances the statute w orks as intended. The defendant is given notice 
o f  the d ishonored check and o f  the statutory penalties i f  the defic iency is not cured, and is 
given the opportun ity to  cure by paying the check and the costs, which are capped at $25 . 
The $25  cap understates the costs usua lly  incurred in handling and processing dishonored 
checks, and in sending out the statutorily required notice and demand fo r  payment. 
H owever, p rob lem s arise when a defendant, a fter notice, fa ils  to  cure, and the p la in t i f f 
must fi le  an action to co llec t the debt. Because a p la in t if f is a llow ed to recove r costs up to 
$ 25 , courts recogn ize that i f  costs are less than $25 , o n ly  the lesser amount m ay be 
recovered. Defendants m ay use the A laska C iv il R u le s ’ d iscovery process to  demand that 
p la in tiffs  show  the exact costs incurred in handling the ir spec ific  check. A lthough the
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costs, w ithout exception, exceed $ 25 , much o f  the additional litigation costs incurred in 
this process is un recoverab le , which defeats the e ffic ien t co llection  purpose o f  the statute. 
Rep lac ing the cost language w ith a fla t $30  amount w i ll e lim inate these prob lem s, and 
restore the e ffic ien t co llec tion  o f  these checks.

SB  2 9 9 , which passed the Senate on a 17-0 vote on M arch 4 , 2 0 0 4 , amends 
A S 0 9 .6 8 .1 1 5 (a ) (2 ) by deleting the phrase, “ at least,”  and the phrase, “ costs incurred by 
the p la in t i f f up to a m axim um  o f  $ 2 5 .”  It  rep laces the latter phrase w ith, “ $ 3 0 .”  These 
amendments so lve  the p rob lem  discussed above. H B  516  as o rig ina lly  presented to the 
House State A ffa irs  Comm ittee, was identical to  S B  299 . H ow ever, the H ouse State 
A ffa irs  Comm ittee, a lthough accepting the changes described above, added the phrase, 
“ but the p la in t i f f  m ay waive co llec tion  o f  any fee ”  at the end o f  the sentence. I 
understand Com m ittee members wanted to c la rify  that the p la in t i f f  had the pow er to 
waive the $30 . F o r the reasons exp lained be low , I be lieve the additional language w ill be 
problematic.

A s an in itia l matter, the p la in t i f f a lready has. and a lw ays w ill have, the pow er to 
waive any cost o r charge. There is a lega l m axim  stating: “ The greater encompasses the 
lesser.”  This p rinc ip le  s im p ly  means that one who has the pow e r to  impose a particu la r 
penalty, fee, o r charge, a lw ays has the pow er to impose a lesser penalty, fee, o r  charge, o r 
to impose none at a ll, i.e., to com p lete ly  fo rego  o r  waive any charge. This p rincip le 
app lies to the “ bad check”  statute. The current language a llow s a p la in t i f f to recover 
certain costs, and does not expressly state the p la in t i f f may w aive those costs. B u t the 
p la in t i f f still has the pow er to co llec t less than the costs incurred, o r nothing at a ll. I 
understand in y ou r own business, you  have often waived costs under the current statute. 
Y o u  w ou ld  have this same ability under the language o f  SB  2 99 . The p la in t i f f w ou ld 
a lw ays be ab le  to ask fo r  less than $30 , o r fo r  nothing, in the demand fo r  payment, 
inserting the phrase, “ but the p la in t i f f may waive co llection o f  any fee ”  adds no rights o r 
powers which the p la in t i f f  does not a lready have.

H ow ever, this language does raise the prospect o f  new prob lem s that cou ld 
underm ine the e ffic iency goa l o f  the statute in the same way that the current language 
does. A  defendant o r attorney w ill lo o k  fo r  a w ay to turn the statutory language to their 
advantage. They m ay argue to  the court that a p la in t if f is not “ being fa ir”  in re fusing to 
w aive the fee. The defendant m ay invoke the litigation d iscovery process to inquire about 
a p la in t i f fs  p rio r w a ivers ; the circumstances in which waivers are made o r  are not made; 
whether p la in t i f f  has given “ appropriate”  o r  “ reasonable”  consideration to making a 
w aiver; whether p la in t i f f  has considered any “ evidence”  a defendant has p ro ffe red  as 
ju s tify in g  a w a ive r (and w ill this mean a p la in t i f f must grant some type o f  hearing to a 
defendant to present evidence be fore the p la in t if f can decide not to waive a fee? ); 
whether p la in t i f f has adopted a  w ritten po licy  o r developed an internal “ practice”  
govern ing when w aivers are o r  are not to be given (and perhaps fa iled  to app ly it  to the 
defendant in “ this”  case); whether a p la in t i f f is show ing inappropriate favoritism  in
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granting w aivers to a particu la r group , class, o r category o f  defendants; o r whether the 
p la in t i f f is otherw ise “ m isusing the pow er to  grant a w a iver.”

N one  o f  these fac to rs m ay actua lly  exist, o r even be re levant; the statute’ s 
e ffic iency is underm ined o r com p le te ly  defeated where a c red ito r is fo rced to  spend time 
and m oney responding to a d iscovery  request detailing its “ h isto ry  o f  p r io r w a ivers ,”  o r 
its “ w a iver p o lic y .”  A  defendant m ay argue end less ly about w hy the Leg is la tu re  chose to  
recognize, in this so lita ry  instance, a p la in t i f fs  pow er o f  w a iver; whether this im plies 
some Leg is la tive  intent o r po licy  that p la in tiffs  “ shou ld ” , o r “ m ust” , consider granting 
w aivers ; o r  must exp ressly  state they are not w aiv ing the fee ; o r  must state w hy they are 
not w aiv ing the fee.

The point is not that a defendant w ou ld  ever be ab le to successfu lly  fo rce  a 
p la in t i f f to  w aive the fee; the po in t is that p la in tiffs  cou ld face the same, o r  even greater, 
litigation burdens under the w aiver language than they cu rren tly  face. This language adds 
nothing to  the rights o f  a p la in t i f f o r a defendant, but raises the potentia l fo r  question, 
argument, and expense that w ou ld  undercut the purpose o f  the statute. I be lieve the 
e ffic iency  goa ls o f  the statute w ou ld  be better served by om itting the proposed language 
regarding w aiver.
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IN THE DISTRICT COURT FOR THE STATE OF ALASKA 

FOURTH JUDICIAL DISTRICT AT FAIRBANKS

CORNERSTONE CREDIT 
SERVICES, LLC,

Plain tiff(s),

SHELISSA F. REED d/b/a . )
JACK AND JILL CHRISTIAN )
NURSERY SCHOOL d/b/a )
CALEB’S CHRISTIAN SCHOOL, )

! )
Defendant(s). )

   )

Case No. 4FA-03-502 Cl

ORDER GRANTING IN PART AND 
DENYING IN PART 

PLAINTIFF’S MOTION FOR SUMMARY JUDGEMENT

Cornerstone Credit Services moves for summary judgment on a number of 

counterclaims asserted by Ms. Reed. Based on the briefing of the parties, the court
I

grants some and denies otheirs.

The court denies the motion as to the $25 surcharge. The court finds that 'costs 

incurred by the plaintiff | up to a maximum of 25” requires actual costs. 

AS 09.68.115(a)(2).

The court grants the motion that claims of FDCPA violations are barred as 

relating to any communications prior to one year before the filing of- the counterclaims 

filed on March 24,2003. ;

4FA-03-5Q 2 C l  . j 1

Cornerstone v. Reed
O rd er on Sum m ary  Ju dgm ent

II
I t



The court grants summary judgment as to thirty-day notice requirement in

FDCPA.
i

The court grants summary judgment as to alt usury counterclaims except those

as to AS 45.45.040.

All other parts of the motion are denied.

4FA-03-502 Cl 
Cornerstone v. Reed 
Order on Summary Judgment



' R e v is e d  fo r  N o v e m b e r  2 0 0 3  •
Internet & Check Services ProgramACA In ternational

Alabama....................... $30
Ala. Code § 8-B-15 (2002).

Alaska...........................$25
Alaska Stef. § 09.6B. 115 (2002).

Arizona........................ $25, plus any actual charges assessed by the
financial institution of the holder, payee or assignee of the 
holder or payee as a result of the dishonored instrument 

Ariz. Rev. Stal. § 44-6852 (2003).

Arkansas $25, plus the amount of any tees charged to the
holder of the check by any financial institution as a result of 
the check not being honored 

Ark. Coda Ann. § 4-60-103 (2002).

California..................... $25 for the first check and a  service fee of up to
$35 for each subsequent check to that same payee 

Cat. Civ. Code § 1719 (2003).

Colorado.....................$20 posted at point-of-sale and, if the NSF check
has been assigned to a licensed collection agency for
collodion. 20% of the face amount of the chock, but not 
less than $20 

Colo. Rev. Stat. § 13-21-109 (2002).

Connecticut................$20
Conn. Gen. Stef. § 52-565a (2003).

Delaware..................... Undetermined *

District of Columbia...$15 or fee prescribed by Mayor, but only for
dishonored checks in payment of any tax assessment or 
fees due to the government of the District of Columbia 

D.C. Code Am . § 1-333.11 (2002).

Florida..........................$25. if the face value does not exceed $50, $30,
if the face value exceeds 550 but does not exceed $300, 
$40, if the face value exceeds $300, or 5% of the face 
amount of the check, whichever is greater 

Flo. Slat. ch. 68.065 (2002).

Georgia $30 or 5 percent of the instrument, plus the
amount of any fees charged to the holder of the instrument 
by a bank or financial institution as a result of the instrument 
not being honored.

Ga. Code Ann. § 13-6-15 (2002).

Hawaii...........................520.
Haw. Rev. Slat. § 490:3-506.5 (2002).

Idaho..........................$20 or the face amount of the check, whichever is
the lesser, plus 12% interest per annum from the date of 
dishonor 

Idaho Code § 28-22-105 (2002). '

Illinois........................$25 ortell costs and expenses including
reasonable attorney's fees incurred in 
collection of check, whichever is greater 

010 III. Comp. Stal. 5*3-806 (2002).

Indiana.......................... An amount not to exceed $20, plus an amount
equal to the actual charge by the depository institution for 
each returned or dishonored instrument.

Ind. Code § 26-1-3.1-502.5 (2002).

Iowa..............................$30
Iowa Code § 554.3512 (2003).

Kansas..................... — Not to exceed $30
Kan. Civ. Proc. Code Ann. § 60-2610 (2002).

Kentucky..................... $25 posted at point-of-sale
Ky. Rev. Stat. Ann. § 514.040 (2002).

Louisiana.....................$25 or 5% of face amount, whichever is greater,
posted at the point-of-sale 

La. Rev. Stef. Ann. § 9:2782 (2002).

Maine...........................Undetermined *

Maryland...................... Up to 535.
Md. Code Ann., Com. Law § 15-802 (2002).

Massachusetts........... Undetermined *

Michigan......................$25 to be paid within 7 days, excluding
weekends & holidays, after notice was mailed. If not paid 
as requested above, but within 30 days after notice was 
mailed, the service fee is $35.

Mich. Comp. Laws § 600.2952 (2002).

Minnesota................. Not to exceed $30; posted conspicuously at point-
of-sale

Minn. Stat. § 604.113 (2002). Renumbered from the former 
332.50.

Mississippi................$30
Miss. Code Ann. § 97-19-57 (2002).

T h is  information is  not intended  as legal advice and  may no t  be u sed  as legal advice. Any  inform ation  contained  in  this
M ATERIAL IS  SU BJEC T TO CHANGE AND INTERPRETATIO NS OF TH E STATUTES MAY VARY. T H IS INFORMATION SHOULD NOT B E  USED TO 
REPLACE TH E ADVICE OF YOUR OWN LEG A L COUNSEL. T H E  ABOVE INFORMATION IS  A  SUMMARY OP TH E A PPLIC A BLE STATUTES. T H E  
STATUTES SHOULD B E  REVIEW ED IN TH EIR  EN TIRETY FOR A COM PLETE UNDERSTANDING OF TH E LAW REGARDING SER V IC E FEES.___________



Missouri........................A reasonable service charge, not to exceed $25,
plus an amount equal to the actual charge by the depository 
institution for the return of each unpaid or dishonored 
Instrument.

Mo. Rov. Stal. § 570.120 (2003).

Montana.......................Up to $30
Mont. Code Ann. § 27-1-717 (2002).

Nebraska.......................Undetermined *, but for NSF checks written for
the purchase o f  goods, Neb. Rev. Stat. § 2-710 (2002) 
provides a  seller or a person in the position of the seller, 
one who has become responsible for the price of the 
goods on behalf of his principal, may assess a buyer for 
incidental damages Incurred as a result of the buyer’s 
breach. Such incidental damages may include any 
commercially reasonable charges.

Soo freyermuth v. Credit Bureau Services, Inc., 248 F.3d 
767 (8th Cir. 2001).

Nevada..........................Up to $25
Nev. Rev. Stat. $  597.960 (2002).

New Hampshire Not more than $25 unless otherwise expressly
authorized by written agreement with the consumer 

N.H. Rev. Stat. Ann. §  358-C:5 (2002).

Now Jersey Undetermined *

New Mexico -Undetermined *

Now York......................The lesser of the amount agreed upon, if
contracted for, or $20 

N. Y. Gen. Oblig. Law §  5-328 (2003).

North Carolina $25
N.C. Gen. Stat. § 25-3-506 (2003).

North Dakota................$25
N.D. Cent Code § 6-08-16.2 (2001).

South Carolina $30
S. C. Code Ann. § 34-11-70 (2002).

South Dakota................$30 plus any applicable sales tax, posted
conspicuously at point-of-sale

S.D. Codified Laws $ S7A-3-421 (2001).

Tennessee..
Tenn. Code Ann. §  47-29-102 (2002).

Texas..........
Tex. Bus. & Com. Code Ann. § 3.506 (2001).

Utah.............
Utah Code Ann. § 7-15-1 (2002).

V erm ont Undetermined *

Virginia...................... —$35, plus legal interest from the date of the check
and the bad check return fee charged to the holder by his 
bank

Va. Code Ann. § 8.01-27.1 (2003).

Washington...................Reasonable handling fee; when not paid within
15 days, a  collection cost not to exceed $40 or face 
amount of check, whichever is lass and interest at 1 2 % 
per year from date of dishonor 

Wash. Rev. Code §  62A 3-515 (2003).

West Virginia................$25
W. Va. C ode§ 61-3-39e (2003).

Wisconsin................... All reasonable costs and expenses in connection
with the collection of the amount for which the check or 
draft was written 

Wis. Stat. §  403.414 (2003).

Wyoming....................... $30
Wyo. Stat. Ann. § 1-1-115 (2002).

Ohio...............................$30 or 10% of the face amount of the instrument,
whichever is greater, plus the amount of any fees charged 
to the holder of the check by any financial Institution as a 
result of the check not boing honored 

Ohio Rov. Code Ann. §  1319.16 (2003).

Oklahoma Undetermined *

Oregon..........................$25
Or. Rev. Stat. §  30.701 (2001).

Pennsylvania............... Unawfivtriifi".!'

Rhode Island.................$25
R.l. Gen. Laws. § 542-3  (2002).

•Undetermined means that a specific service charge has not been set by 
stole statute. See the full sta te 's  statutes for remedies by dvil action or 
criminal penalties which may allow a  dvil penalty assessm ent

It is suggested that service fees be posted at the point-of-sale in all 
states. ACA cannot be responsible for recent changes in the law 
regarding service chaiges and civil penalties. Remember to check with 
your attorney before establishing any procedures based upon this 
information.

© 2003 ACA International. All rights reserved.
No reprinting.

For more information on each slate's check laws, induding criminal 
penalties, contact ACA Member Services for purchase and update 
Information on the ICSP Statutory Penalties Guide.

Th is information is n o t  intended  as legal advice and may not be  used  as legal advice. Any  inform ation  contained in  this
M ATERIAL IS  SU B JEC T TO CHANGE AND INTERPRETATIONS OF TH E STATUTES MAY VARY. T H IS INFORMATION SHOULD NOT B E  USED TO 
R EPLA CE TH E ADVICE O F YOUR OWN LEG A L COUNSEL. T H E ABOVE INFORMATION IS A SUMMARY OF TH E A PPLIC A BLE STATUTES. TH E 
STATUTES SHOULD B E  REVIEW ED  IN TH EIR EN TIRETY FOR A COM PLETE UNDERSTANDING OF TH E LAW REGARDING SER V IC E FE E S .___________
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The Voice o f Small Business®

ALASKA

N a t io n a l  F e d e r a t io n  o f  I n d e p e n d e n t  B u s in e s s  

S t a t e m e n t  o f  S u p p o r t  f o r  S B  2 9 9  

B a d  C h e c k  F e e  

F e b r u a r y  1 6 ,  2 0 0 4

The Alaska Chapter o f  the National Federation o f  Independent Business has 2,500 
members, making it the largest small-business advocacy group in the state.

NFIB supports SB299 to remove language from the current law that has been interpreted 
to require a business to document the costs o f  collecting bad checks. The proposed 
legislation simply states that the amount o f  the check plus $30 can be collected for bad 
checks. The language referring to “costs incurred” has been removed.

Bad checks are a real problem for many businesses and they should not be burdened with 
additional paperwork in order to charge a fee for these checks. We encourage your quick 
action in passing this legislation.

V o t e  Y E S  o n  S B  2 9 9

Submitted by Thycs Shaub on behalf o f NFIB/Alaska.

National Federation of Independent Business -  ALASKA 
217 Second St., Suite 206 • Juneau, AK 99801 • 907-463-5118 • Fax 907-463-5128 • vwwv.NFlB.com
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PbonK (907) 474*7711 
Fax: (907) 474-5921

Randy L  Weaver, CPA 
Controller

209BuaovicbBuiUine 
910 Yukon Drive, Suite 209 
PO Box 755120 
FaiifcMte, AX 99775-5120

r»n(Jy.weaveT@ai»s5ta.edu

U N I V E R S I T Y  
of A L A S K A

February 17,2004 

RE: Senate Bill 299

Senator Con Bunde, Chairman 
Senate Labor and Commerce Committee 
Alaska Stare Cipitol, Rm. 506 
Juneau, AK  99801

Dear Senator Bunde:

I am writing on behalf o f  University o f Alaska to request your support for the passage 
o f  Senate Bill 299. The current bad check statute allows us to collect up to $25 to cover 
“costs incurred” for collecting a  bad check. This creates an accounting burden on 
businesses to track and record costs o f collection, instead o f assigning a  fixed penalty to 
the person writing the bad check. The proposed change in the statute would sot a 
reasonable handling fee that is not subject to challenge.

Please help Alaska businesses by elimiaaung ihe kequinaneni to document die costs o f  
collecting bad checks. Many other states have removed this administrative burden by 
simply assigning 8 fixed penalty.

On behalf o f  university business officers. I strongly urge you to support SB299 to make 
this simple change.

Sincerely,

L . Weaver, CPA
Controller

Sent via fox (907-465-3871)
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February 16,2004

Senator Con Bunde 
Alaska State Capitol Room 506 
Juneau, AK 99601 
VIA FACSIMILE: 907-465-3671

RE: Senate Bill 299

Senator Bunde,

I would like to go on record supporting the passage of Senate BHl 299. Our 
current bad check statute allows us to collect up to $25.00 to cover "costs 
incurred" for collecting the bad check. The problem is that this created an 
accounting burden for businesses to track and record all costs instead of 
assigning a fixed penalty. The proposed change in the statute would set a 
reasonable handling fee that is not subject to challenge. That’s the way many 
other state deal with the same problem.

Alaska’s businesses should not have additional burdens placed upon them by 
having to document costs incurred while trying to collect their bad checks.

We strongly urge you to support 3B 299 to make this simple change.

Respectfully Submitted.

FAX 907-291'9141

e-mail; iiaeckei@sbsalaska.com

Data Center, P.O. Boa 99003. Anchorage, Alaska 995034080

i i

mailto:iiaeckei@sbsalaska.com
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D . o f  A l a s k a  I n c
1345 RUDAKOF CIRCLE SUITE 102 ANCHORAGE, ALASKA 99508 
PHONE: 513-6776 FAX J3&-2690

February 16.2004

Senator Con Bunde 
Alaska State Capitol, Rm 506 
Juneau, AK 99801

RE: Senate Bill 299

Seoattoi Bunde:

As die owner of Denny’s Renannmt in the State of Alaska, I  want to go on record 
supporting the passage o f Senate Bill 299. Our current b*d check. statute allows us to colkcr 
up to 525 to covet "costs incurred0 foe collecting the bad chock. The problem is that this 
creates an accounting burden fot businesses to tack  end record &D costs instead o f assigning 
a fixed penalty. The proposed change in the stature would set a reasonable handling fee that 
is not subject to challenge. That’s the way many other states deal with the same problem.

Alaska’s businesses should not have additional burdens placed upon tbern by having to 
document costs incurred to collect their had checks.

Wc strongly urge you to support SB 299 to make this simple change.

President

c c  Shelly Ryan
C o m e r  S to n e  C red it Serv ices

U J K r 'O O  I Ul'C. LISC.U1 I OCR. r O A - i - j u i  va«,i

D OF RklNC FflX ND. 19073382690
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February 16,2004

Senator Con Bunde V T
Alaska State Capitol, Room 506 
Juneau, AK 99801

R E: SENATE BILL 299

Dear Senator Bunde:

I want to go on record as supporting the passage of Senate Bill 299. Our current bad 
check statute allows us to collect up to $25 to cover “costs incurred” for collecting the 
bed check. Tire problem is that this creates an accounting burden for businesses to  track 
and record all cost) incurred instead of assigning a fired penalty. The proposed change 
in the statute would set a reasonable handling fee that is not subject to challenge. That’s 
the way many other states deal with the same problem.

Alaska’s businesses should not have additional burdens placed upon them by having to 
document eosts in c u rre d  to collect their bad checks.

We strongly urge you to support SB 299 to make this simple change.

Very truly youre.

Ada P. Bower 
Controller

Frontier Ftyng Ser*fco, Inc. • SC45 Airpcrt WuelMJ Rrad * FfcVbftnte, Alacfca 99709 • (£07)4507250 
tax fmn<SQ72»ww.tnyrtipi<Vnacom



WILLIAMS EXPRESS INC

February 12,2004
Senator Con Bunde Alaska Snfc Capitol, Rm 506 j&mtau, Ak 99801
R& Scmsc Bill 299
Dear Senator Bundê
It k  time for us to mak- a change in the way our aasutea address haadSiag £w$ &r tod chocks. Alaska ttsaute allows te»«ncs8M to ch&seup to 525.00 to cover “coits incurred" vs. o&sr states assigning a reascacble handling fee that ia not up to challenge Our system creates the unaeeeuaiy accounting burden of tracking,, recaxfing and 
documenting costs iiscunad in cedar to collect on had cteoks,
I vant to go om record supporting pssssge of Senate Bill 299 and 1 strongly urge you 
to support iMsdaoge,
Respectfully

Em«t B. Madsen
D irector- W illis o s  Expm*. -  Afeeka
3 2 0 1 C. Strata, #700  
Anchorage, A laska 99503 
(907)273-3300

swyinin t£;si t-oae-st-an
11
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M ic h a e l R- D a u ia s o n 907-561-8075

Davidson Enterprises 
P.O. Box 241528 

Anchorage. Alaska 99524 
907-561-8036 

Fax 907-561-6075

Scnnor Bunde:

1 wantto go on record supporting the pa wage of Senate Dill 290. Our current baxl check statute allows us to 
collect up to $25 to cover “cows ucupwT Tv  collecting the bed check. Th» problem is that ibu creates aa 
accounting burden for businesses to track and record all costs instead o f  assigning a fixed penalty. The 
proposed change in the statute would see a reasonable handling foe that is not subject to challenge. That's 
the way many other state* den! with the same problem.

Alaska** budncAscs slmuKJ not have additional burdens placed upon litem by having to document eoux 
incurred u» collect their bad checks.

We strongly urge you to support SB 299 to make this simple change.

P* »

Sincerely, Michael I>avtd»n
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'-'”0141 , ww At _
THREE BEARS KENAl WWt

L  &  J  E N T E R P R I S E S  I N C .  d b a / T H R E E  B E A R S
10575 KoaiSjporHwy. Koto. AK, 99611 Ph. (907) 2*34577 FM (907) 2SK576

Febraery  Id, 2QC4 

Senator Sonde:

1 ttooU  fifce ta  so  <m rceord HBppestiiis f t e  psssagt o f Senate Bffl 299c G a r  c n t c a t  bftd 
cheek sttfo te  altowa sn  to  c&Bect op  to  S25 50 cover “» « $  ia a i iw d ’’ for cotttcttag the bad 
check. The problem  b  th a t this creates an aceoontiag b an fas & r  businesses to  trade and 
record all cost* instead of x»fgarag  a  fixed penalty. The proposed change in th e  ru te te  
wonfal set a  reasonable handling fee tha t is not subject to  challenge. T hat’s the way m any 
other state* deal with the  »nme probtenu
Alaska's b a n s  enact gjfeeold no t h a re  the additional btsrdesa placed upon th a n  fey having to 
document costs incurred to collect Shdr bad checkf.

W e strongly urge you to support P/d 299 to m ake this simple change.
r

Sincerely,
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F w s c * w r e &
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February 12,2004-

Senator CcaBucdc 
Alaska SOW Capitol, Rm 506 
JucAsm, 'AK S9&Q1

FAXED 907-465-3871

RE: Senate BOX 299

D o a rS o ttttrB tx n d e :

Oar elĥ ir would like uj go on record in support of SaaafcBill 299. Alaska’s etzatnt b*d chock •ntetaQows ua to collect up to S23 tocoyer “costs iocurrcsT for oollectinfi the had check, The problem is ifaatdria oca&/ art aooooring. burden for businesses to track and itiCttd all costs usst£*do£«siignjag*fixcd.peoaliy. The proposed c±*afc in the stsiuto would se t a reasonable handling Sse that is run subject to cbalknge. Thai is the way nwny otito stare* d»2 with the s txn & problem.
I>a« w reg u h u a ry  end. com ptiaoce usnan  rpedtcal o ffices h iv e  <Jr® aaticilIy in c reasin g  coats th sr 
«re a u n h ja e d  w ith, sicad tly  d ia tin ish iE g  re iffib m sa a e n s . II is  grow ing m o re e c d  rooro d ifficu lt 
to  coU cctp^yznsat fo r  o u r s e rv ic e s  «nd w e f e d  th a t w e , os w ell a* o fteg  A laska tnaincgacg, 
should n o t I iW  add itional burdcna p laced  upon ua by  hav in g  to  d o o a n a n r c o sts  in c a n e d  to ' 
collect bad  chcoka.

We strongly urge you to support S3  299 to make this am ple change.

Sincerely,
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THE ALASKA CLUB

February 12.2004

Senator Con Bunde 
Alaska State Capital, Room 506 
Juneau, Alaska 99801

Re: Senate B31299 

Dear Senator Bunde:

I want to go on record supporting the passage of Senate Bill 209. Our current 
pad check statute allows us to collect up to $25.00 to cover ‘costs incurred6 for 
collecting the bad check. The problem is that this creates an accounang 
burden for businesses to track end record all costs instead of assigning a fixed 
penalty. The proposed change in statute would set a reasonable handling fee 
that is not subject to challenge. That's the way many other states deal with the
same problem.

Alaska's businesses should not have additional burdens placed upon them by 
having to document costs incurred to collect their bad checks.

We strongly urge you to support SB 2S9 to make this simple change.

Vice Presidentof Administration & Finance 
The Alaska Club

North « 7B0S. Brsgtw Anchors^*, AX 79508 •  («7)278-362i S*utt» 10231 O H d ty C W rrP r Andvwa0t.AK WS1S ♦
Bag• 5201 E.’tlsdcrKd- AncftCzagtt.AK WS07* (907)337.9550 V fet• 1400 W.Norths® Lights8WA. Arteliungo,AK WM1 • (907)2462720 

MWtown* WOLTudcrRA A rcW ^ r. AK 99$$ -  <W7)542-24M D t n s t r a  • 74SW.«iAvfc Anchora®r,/\K 99501 • (907)274-1232 
Eagle River * 12001 Bunnsss Blvd. Raglr Sttvn. AK 99577 • (W7) tAi-6677 V»U«y • 1720 E VjttVs Hwy, VAall*, AK W &i • (907) 17M300 

Par Women * 1450 W. NanhCW Ligfrtt Blvi Anthnrngc, aK 9960?. • (5X37) 2*4-2700 
w w r ito h ib e h ib a i i
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February 12 ,2 0 0 4

Senator C o n  B u n d e  
Alaska State Cap ito l, R o o m  506 
Juneau, A K  99801 
R e : Senate B i l l  299
Bear Senator B u n d y ,

W e w ould like to go  o n  record supporting the passage o f  Senate B i l l  299.

The  current bad check statute allows us to collect up to $25 to cover “ costs 
incurred’' for collecting a bad check. T h e  problem is that this creates an 
accounting burden for businesses to track and record a ll costs instead o f  
assigning a fixed penalty. T h e  proposed change in  the statute w ould  set a 
reasonable hand ling  fee that is not subject to challenge. T h is  is the same 
way that m any other states deal with this problem.

Alaska’s businesses should not have additional burdens placed upon  them by 
having to docum ent costs incurred to collect their bad checks.

W e strongly urge you to support S B  299 to make this sim ple change.

Sincerely,

V i t f . l M
T e d  M . W ells , Controller 
Sagaya Corporation
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GOLDEN VALLEY ELECTRIC ASSOCIATION INC. f0  8ox7l2«9 • Faiftxinlu. Atarta 99707-1249 • 907-453-1151 • wwoveo.com

February 12.2004

Senator Gary Wilkin 
Alaska State Capital 
Juneau, AK 99801 
Fax: 907-465-4714

Re: Senate Bill 299

Dear Senator Bunde:

I want to go on record! supporting the passage of Senate Bill 299. Our current bad check 
statue allows us to collect up to $25 to cover “costs incurred'1 for collecting the bad 
check. The problem is that this creates an accounting burden for businesses to truck and 
record all costs instead o f assigning a fixed penalty. Tbs proposed change in the statue 
would set a reasonable handling fee that is not subject to challenge - That’s the way many 
other states deal with the same problem.

Golden Valley Electric Association has been in business in Alaska since 1947 and we 
don’t feel the vast majority of our member’s should have to shoulder the burden of costs 
incurred to collect on bad checks written by the very few.

We strongly urge you to support SB 299 to make the simple change.

Consumer Accounting Manager 
Golden Valley Electric Association



T«ora Morttrrtofs
P.O. Bax 199570
An chon o», AbiU 93519-3970
907 563 2711 phone
907 261 7263 fox

February 17.2004

TE50R0

Senator Con Buade 
Alaska State Capitol, Rm  506 
Juneau, AK 99801 .

Re: Senate B ill 299

Senator Bunde:

1 want to go on record supporting the passage o f Senate B ill 299. Our current bad check statute 
allows our check processing contractor to collect up to $25 to cover “ costs incurred" fo r 
collecting a bad check. This creates an accounting burden fo r businesses to track and record all 
costs involved in check collection instead o f  assigning a fixed amount. The proposed change in 
the statute would set a reasonable handling fee, in the same manner in which many other states 
deal with the same situation.

Alaska's businesses should not have additional burdens placed upon them by having to 
document every cost incurred to collect bod checks, costs which we wil have to pass along to tho 
consumer.

1 strongly urge you to support SB 299 to make this chauge.

Sincerely,

Richard T. Bucy 
Regional Manager



February 13,2004

Senator Gene Therriault 
Alaska State Capitol 
Juneau, AK 99801 
VIA Fax: 907-465-3884

RE: Senate Bill 299: Relating to a change fora bad check 

Senator Themault:

As Finance Director of the City of Valdez, I support the passage of Senate Bill 299. The 
current bad check statute requires that to collect up to $25 to cover "costs Incurred" for 
collecting bad checks, we must account for our time and expenses for every bad check. 
There is a considerable burden and expense just in the accounting for the costs of a 
bad check collection, much less the indirect costs of lost cash flow. For a municipality 
which is undergoing fiscal stress, this is a waste of taxpayers resources.

The proposed change In the statute would set a reasonable handling fee that is fixed, 
and requires a much simpler approach to the problem.

I urge you to support SB 299 to make this change.

Christine A. Sasse 
Finance Director

cc: Dave Dengel, City Manager

P.O. BOX 307 * VALDEZ, ALASKA 99ES6 
TELEPHONE (907)835̂ 313 ♦ FAX (807) 836-2092
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February 12,2004

Senator Johnny EJlis 
Alaska State Capitol, Room 9 
Juneau, Alaska 99801

Re: Senate Bill 299

Dear Senator Ellis:

I  want to go on record supporting the passage Of Senate Bfl] 299. Our Cjrrrat 
bad check statute allows us to collect up io S25 to cover “oo?ts incurred” for 
collecting bad chocks. Tho problem is that this ratoles an accounting burden 
for businesses to track ami nxord  all costs instead o f  assigning i  fixed 
penalty. The proposed chenge in the statute would set a  reasonable handling 
fee that is not subject to challenge. That's the way many other states deal with 
the same problem.

Alaska’s businesses should not have Additional burdens placed upon them by 
having to  document costs incurred to collect their bad checks.

We strongly urge you to support SB 299 to make this simple change.

Respectfully yours,

ra ig C o b wCraig*
V ke President


