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FISCAL NOTE

STATE OF ALASKA
2004 LEGISLATIVE SESSION

Revision Date/Time (Note if correction):

Fiscal Note Numuer:
Bill Version:
() Publish Date:

CSSB 203 (JUD)

Dept. Affected” DCED

Title Office of Administrative Hearings RDU

Rules by Request
Senate Finance

Sponsor
Requester

Expenditures/Revenues

Occupational Licensing (11')

Component Occupational Licensing

Component No.

(Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted below.

OPERATING EXPENDITURES
Personal Services

Travel

Contractual

Supplies

Equipment

Land & Structures

Grants & Claims

Miscellaneous
TOTAL OPERATING

CAPITAL EXPENDITURES

CHANGE IN REVENUES ( )

FUND SOURCE

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1037 GF/Mental Health

Other 1156 - Receipt Supported Services
TOTAL

Estimate of any current year (FY2004) cost:

FY 2005

FY 2006 FY 2007 FY 2008

0.0 0.0 0.0 0.0

(Thousands of Dollars)

0.0 0.0 0.0 0.0

153.9

2360

FY 2009

0.0

0.0

Mark this box (X) if funding for this bill is included in the Governor's FY 2005 budget proposal:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS:

(Attach a separate page if necessary)

-2

FY 2010

0.0

0.0

CSSB 203 (JUD) establishes an Office of Administrative Hearings in the Department of Administration.
Under the new Office of Administrative Hearings, the Division of Occupational Licensing would transfer its
current Hearing Examiner (PCN 08-1040) and Law Office Assistant (PCN 08-1038) to the Department of

Administration, included in the FYO5 budget request.

The fund source for these positions are receipt supported services (RSS) from licensing fees. When the
positions are transferred to the new office on or after January 1, 2005, it is anticipated that receipts from
licensing fees (RSS) totaling $77.0 (half of the total annual amount) will be transmitted via Inter-Agency

Receipts to support the hearing services requested by Occupational Licensing.

Prepared by:  Jennifer Strickler, Administrative Manager
Occupational Licensing

Division

Approved by: Edgar Blatchford, Commissioner
Department of Community and Economic Development

Agency

(Foised 2ZXBOV

Date 3/1/2004

Phone (907) 465-2144
Date/Time 3/1/04 4:.08 PM
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3/17/04

HOUSE CS FOR CS FOR SENATE BILL NO. 203( )

IN THE LEGISLATURE OF THE STATE OF ALASKA
TWENTY-THIRD LEGISLATURE - SECOND SESSION

BY

Offered:
Referred:

Sponsor(s): SENATE RULES COMMITTEE BY REQUEST

ABILL
FOR AN ACT ENTITLED
"An Act relating to administrative hearings, to hearing officers, and to administrative

law judges; establishing the office of administrative hearings and relating to that office;

and providing for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1 The uncodified law of the State of Alaska is amended by adding a new section
to read:
PURPOSE AND INTENT. The purpose of this Act is to increase the separation

between the adjudicatory functions of executive branch agencies and the agencies'

investigatory, prosecutory, and policy-making functions. The legislature intends by this Act

to
(1) provide for the delivery of high quality adjudication services in a timely,

efficient, and cost-effective manner;

(2) ensure respect for the dignity of the individuals whose cases are being

adjudicated;
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(3) foster open and clearly explained agency decisions and improve public

access to the process of administrative adjudication;

(4) guarantee protection of all parties' due process rights, increase the public

parties' perception of fairness in administrative adjudication, and foster acceptance of final

administrative decisions by the public and affected parties;

(5) protect the integrity of the process of administrative adjudication and

decisional independence of administrative adjudicators; and
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(6) increase consistency in administrative procedures and decisions.

« SBC. 2. AS 44 is amended by adding a new chapter to read:

Chapter 64. Hearing Officers and Office of Administrative Hearings.
Sec. 44.64.010. Office Created, (@) There is created in the Department of

Administration an independent office of administrative hearings under the direction of

the chief administrative law judge.
(b) The chiefadministrative law judge must
(1) be aresident ofthe state;
(2) have experience in administrative law;

(3) be licensed to practice law in this state and have beenadmitted to

practice law in this state for at least five years; and

(4) have experience representing clients inadministrative  or judicial

proceedings.

(c) The chief administrative law judge is appointed to a five-year term of
office by the governor and is subject to confirmation by the legislature. An individual
may serve not more than three full or partial terms as chief administrative law judge.
TJie governor may remove the chief administrative law judge from office only for
good cause and after a hearing conducted by the attorney general. The basis for
removal shall be stated in writing. A vacancy in the office of chiefadministrative law
judge shall be filled by the governor and the individual appointed serves for the
remainder o fthe term to which appointed.

(d) The chief administrative law judge shall receive a monthly salary that is

not less than Step A nor more than Step F, Range 27, of the salary schedule in

AS 39.27.011(a) for Juneau, Alaska. The chief administrative law judge is in the

| HCS CSSB 203( ) 2-
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partially exempt service.

Sec. 44.64.020. Powers and duties of chief administrative law judge. The

chiefadministrative law judge shall
(1) supervise the office;

(2) employ administrative staff, who shall be in the classified service;

(3) employ administrative law judges, who shall be in the partially
exempt service;

(4) preside over administrative hearings handled by the office or, based
upon the qualifications and expertise of the administrative law judges, assign
administrative law judges to preside over hearings, and protect, support, and enhance
the decisional independence ofthe administrative law judges;

(5) establish and implement performance standards, including
provision for timeliness, and peer review programs for administrative law judges
employed or retained by the office;

(6) make available and facilitate training and continuing education

programs and services in administrative procedure, administrative adjudication,

substantive law, alternate dispute resolution, and technical matters for administrative
law judges and other administrative adjudicators;

(7) survey administrative hearing participants and use other methods to
monitor the quality of administrative hearings held by the office and other state
agencies, and submit to the governor and the legislature on January 31 ofeach year the
results of the survey along with a report that includes a description of the activities of
the office and recommendations for statutory changes that may be needed in relation

to the administrative hearings held by the office or other state agencies;

administration a budget for the office for the next fiscal year that shall include and

separately identify funding for training and continuing education; a copy of the budget

-3- HCS CSSB 203( )
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submitted to the commissioner under this paragraphshall also be submitted to the
Finance Committee of each house of the legislature; and
(11) after consulting with affected agencies, adopt regulations under
AS 44.62 (Administrative Procedure Act) to carry out the duties of the office and
implement this chapter.
* Sec. 3. AS 44.64 is amended by adding new sections to read:

Sec. 44.64.030. Jurisdiction of the office, (a) The office shall conduct all
adjudicative administrative hearings required under the following statutes or under
regulations adopted to implement the statutes:

(1) AS 04.11.510(b)(1) and (c) (alcoholic beverages license);
(2) AS 05.15 (charitable gaming);
(3) AS 05.20 (recreational devices);
(4) AS 05.90.001 (special racing events);
(5) AS 06 (banks and financial institutions);
(6) AS 08 (occupational licensing), other than AS 08.08 and
AS 08.62.046;
(7) AS 10.06 (Alaska Corporations Code);
(8) AS 10.13 (Alaska BIDCO Act);
(9) AS 10.25.375 (Electric and Telephone Cooperative Act);
(10) AS 10.50.408 (limited liability companies);
(11) AS 14.11.016 (education-related facility grants);
(12) AS 14.18 (discrimination in public education);
(13) AS 14.20.030 (teacher certificates);
(14) AS 14.48 (postsecondary educational institutions);
(15) AS 17.20 (Alaska Food, Drug, and Cosmetic Act), other than
AS 17.20.060 and 17.20.360;
(16) AS 18.18.030 (hospice licenses);
(17) AS 18.20 (hospitals and nursing facilities), other than
AS 18.20.180;
(18) AS 18.35.040 (tourist accommodations);
(19) AS 21.09, AS 21.22.190, AS 21.27, AS 21.34, AS 21.36,
1 :CSCSSB203( ) 4-
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AS 21.69, AS 21.86.200, AS 21.87, and AS 21.89 (insurance);
(20) AS 25.27 (child support enforcement);
(21) AS 32.06 (Uniform Partnership Act);

(22) AS 34.45 (unclaimed property);
(23) AS 34.55.024 and 34.55.026 (Uniform Land Sales Practices Act);

(24) AS 36.30 (State Procurement Code), other than
AS 36.30.627(a)(2);

(25) AS 38.05.065 (contracts for sale of state land);

(26) AS 39.52 (Alaska Executive Branch Ethics Act);

(27) AS 43.23 (permanent fund dividends);

(28) AS 43.70 (Alaska Business License Act);

(29) AS 44.77 (claims against the state);

(30) AS 45.30.040 (mobile homes);

(31) AS 45.55 (Alaska Securities Act);

(32) AS 45.57 (Takeover Bid Disclosure Act);

(33) AS 47.33 (assisted living homes);

(34) AS 47.35 (child care);

(35) AS 47.45 (longevity bonuses).

(b) An agency may request the office to conduct an administrative hearing or
other proceeding of that agency or to conduct several administrative hearings or other
proceedings under statutes not listed in (a) of this section. The office may provide the
service after entering into a written agreement with the agency describing the services
to be provided and providing for reimbursement by the agency to the office of the
costs incurred by the office in providing the services.

(c) To the extent otherwise permitted by law, the agency may delegate to the
administrative law judge assigned to conduct the hearing on behalf of the agency the
The final decision may be

authority to make a final agency decision in the matter.

appealed to the superior court by any party.

(d) Nothing in this chapter may be construed to create aright to a hearing or to

require a hearing that is not required under othei law.

Sec. 44.64.040. Administrative law judges, (a) An administrative law judge

5- HCS CSSB 203( )

New Test: Underlined [DELETED TEXT BRACKETED]



WORK DRAFT WORK DRAFT 23-LS0903U

must be admitted to practice law in this state and must have been admitted to practice
in this state for at least two years before being employed or retained with the office.
The chief administrative law judge shall establish additional qualifications for
administrative law judges employed or retained by the office and for those
administrative law judges that may be assigned to particular types of cases.
Notwithstanding AS 39.25.120(b), full-time administrative law judges employed by
the office are subject to the personnel rules adopted under AS 39.25.150(7), (15), and
(16).

(b) An administrative law judge employed or retained by the office may, in
conducting an administrative hearing for an agency, exercise the powers authorized by
law for exercise by that agency in the performance of its duties in connection with the
hearing. An administrative law judge may

(1) engage in alternative dispute resolution under regulations adopted
by the chief administrative law judge that is in addition to any alternate dispute
resolution procedure used by an agency before the case is referred to the office;

(2) order a party, a party's attorney, or another authorized
representative of a party to pay reasonable expenses, including attorney fees, incurred
by another party as a result of actions done in bad faith or as a result of tactics used

frivolously or solely intended to cause unnecessary delay;

(3) perform other necessary and appropriate acts in the performance of
official duties.

() An administrative law judge employed by the office must devote full time
to the duties of the office unless appointed to a position that is less than full-time. An
administrative law judge employed by the office may not perform duties inconsistent
with the duties and responsibilities of an administrative law judge.

(d) The office may enter into a contract with an individual who meets the
qualifications established in (a) of this section to serve as an administrative law judge
in a particular administrative hearing or in several hearings of the same type. The
individual is subject to AS 39.52 (Alaska Executive Branch Ethics Act).
Notwithstanding AS 36.30.015(d), the office may contract for or hire an

administrative law judge without notifying or securing the approval of the Department

CSSB 203( ) -6-
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of Law.

See. 44.64.050. Hearing officer conduct, (a) An administrative law judge
employed full time by the office or a hearing officer employed full time by an agency
may not serve in any other judicial or quasi-judicial capacity or engage in the private
practice of law.

(b) The chief administrative law judge shall, subject to AS 39.52.920 and by
regulation, adopt a code of hearing officer conduct. The code shall apply to the chief
administrative law judge, administrative law judges of the office, and hearing officers
of each other agency.

(c) Except as provided in (e) of this section, the chief administrative lavvjudge
shall receive and consider all complaints against administrative law judges or hearing
officers employed or retained by the office or another agency alleging violations of (a)
of this section or of the code of hearing officer conduct. The chief administrative law
judge shall deliver the complaint to the attorney general when the chief administrative
law judge determines that the conduct alleged, if true, would constitute a violation of

(1) subsection (a) of this section; or
(2) the code and would warrant disciplinary action under the
regulations adopted under (b) of this section.

(d) If the attorney general determines that a violation has occurred, the
attorney general shall submit written findings to the agency that employed or retained
the administrative law judge or hearing officer who is the subject of the complaint
together with recommendations for corrective or disciplinary action. If the
administrative lavvjudge is employed or retained by the office, the chief administrative
law judge shall take appropriate corrective or disciplinary action.

(e) The attorney general shall, by regulation, establish procedures to
implement (d) of this section, including procedures for investigating and holding
hearings on complaints. The attorney general shall receive and consider any
complaint filed against the chief administrative law judge under this section, and may
investigate or hold a hearing on the complaint in compliance with the regulations

adopted under this subsection.

Sec. 44.64.055. Reimbursement agreements. The office may enter into

7- 11CS CSSB 203( )
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agreements for reimbursement for services related to an administrative hearing from a
school district, municipality, or other governmental entity if the reimbursement is
authorized by other law.

Sec. 44.64.060. Procedure for hearings, (a) The chief administrative law
judge shall, by regulation, establish procedures for administrative hearings conducted
by the office. Each administrative hearing under the jurisdiction of the office or that
has been transferred to the office by an agency shall be conducted in accordance with
statutes that apply to that hearing, including, if applicable, AS 44.62 (Administrative
Procedure Act). In case of conflict between this section and another applicable statute
establishing procedures for administrative hearings, the other statute prevails.
However, to the extent regulations adopted by an agency for the conduct of an
administrative hearing conflict with regulations adopted by the chief administrative
law judge under this subsection, the regulations adopted by the chief administrative
law judge control to the maximum extent possible without conflicting with applicable
statutes.

(b) When an agency receives a request for a hearing that is subject to
AS 44.64.030, the agency shall, within 10 days and in writing, deny the request for
reasons provided by law or grant the request and refer the case to the office. The
agency shall immediately give notice of the denial or referral to the requestors and the
office. If the request is denied, the denial may be appealed to the superior court as
provided by other law. If the request is granted, the agency shall, within 15 days after
receiving the request, compile and transmit to the office a copy of the request for a
hearing, the names, addresses, and telephone numbers of all parties and their
representatives, and the agency's decision, if any, together with the record relied on to
Any information provided to the office that is confidential by

support the decision.

law shall be identified by the agency as confidential and shall be kept confidential by
the office.

(c) The agency may, with materials transmitted under (b) of this section,
request the chief administrative law judge to permit the entity that will make the final
decision to participate with the assigned administrative law judge in the conduct of the

administrative hearing. The chief administrative law judge shall determine the degree

HCS CSSB 203( ) -8-
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and manner of participation and may terminate that participation at any time.
However, the entity that participates under this subsection may not serve as the
administrative law judge or preside during the hearing and may not take action on
behalf of the agency in the agency's capacity as a party tot he proceedings.

(d) An administrative law judge employed or retained by the office shall,
willvn 120 days after the date the agency received the request for a hearing, prepare a
proposed decision, unless another time period is provided by law or agreed to by the
parties and the chief administrative law judge. The administrative law judge shall
immediately submit the proposed decision to the agency.

(€) A proposed decision in an administrative hearing shall be in a form that
may he adopted as the final decision by the agency with authority to make the final
decision. The proposed decision is a public record, except as otherwise provided by
statute. A copy of the proposed decision shall be served by the office on each party in
the case or on the attorneys representing those parties in the hearing. Unless the office
has established a shorter time period or another statute has established a different time
period, within 30 days after the proposed decision is served, a party may file with the
agency a proposal for action under (1) - (5) of this subsection. The agency with
authority to make a final decision in the case retains agency discretion in the final

disposition of the case and shall, within 45 days after the date the proposed decision is
served or at the next regularly scheduled meeting that occurs at least 45 days after the
proposed decision is served, do one or more of the following: j

(1) adopt the proposed decision as the final agency decision;

(2) return the case to the administrative law judge to take additional
evidence or make additional findings or for other specific proceedings, in which case
the administrative law judge shall complete the additional work and return the revised
proposed decision to the agency within 45 days after the original decision was

returned under this paragraph;
(3) exercise its discretion by revising the proposed enforcement action,

determination of best interests, order, award, remedy, sanction, penalty, or other
disposition of the case, and adopt the proposed decision as revised:; J
(4) in writing, reject, modify, or amend a factual finding in the

9- HCS CSSB 203( ) |

New Text Underlined [DELETED TEXT BRACKETED]



WORK DRAFT WORK DRAFT 23-L.S0903Y]

proposed decision by specifying the affected finding and identifying the testimony and
other evidence relied on by the agency for the rejection, modification, or amendment
ofthe finding, and issue a final agency decision;

(5) in writing, reject, modify, or amend an interpretation or application
in the proposed decision of a statute or regulation directly governing the agency's
actions by specifying the reasons for the rejection, modification, or amendment, and

issue a final agency decision.

(f) If afinal decision is not issued timely in accordance with (e) of this section,

the administrative law judge's proposed decision is the final agency decision.

Sec. 44.64.070. Disqualification of administrative law judge, (a) The chief
administrative law judge or an administrative law'judge employed or retained by the
office is disqualified from a case in which the administrative law judge cannot accord
a fair and impartial hearing or for other reasons established in the code of hearing
officer conduct.

(b) A party may request the disqualification of the chief administrative law
judge or another administrative law judge by filing an affidavit, before the taking of
evidence at a hearing, stating with particularity the grounds upon which it is claimed
that a fair and impartial hearing cannot be accorded by that administrative law'judge.
Notwithstanding AS 44.62.450(c), upon receipt of the affidavit, the administrative law
judge assigned to the administrative hearing shall make a determination. If the affiant
objects to the decision, the matter shall be decided by the chief administrative law
judge, w'hose decision is final, or if the hearing is assigned to the chief administrative
law judge, by the attorney general, whose decision is final.

(c) In addition to disqualification of an administrative law judge under (a) and
(b) ofthis section, each side is entitled to change the assigned administrative lawjudge
once. Two or more parties aligned on the same side of an action shall be treated as
one side for purposes of this subsection, but the chief administrative law' judge may
allow an additional change to a party whose interests are adverse to the interests of
another parly on the same side. A party wishing to exercise the right to change the

administrative lawjudge shall give notice to the chief administrative law'judge within

five days after notice is given that the case has been assigned. A party waives the

CSSB 203( ) -10-
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right to a change in the assigned administrative lawjudge by participating before that
administrative lawjudge in any proceeding or conference involving the case.

Sec. 44.64.080. Agency COOperation, (@) All agencies shall cooperate with
the chief administrative law judge and with other administrative law judges of the
office in the matters involving the duties of the office.

(b) Except as provided under AS 44.64.070 or by regulation adopted under
this chapter, an agency may not select or reject a particular administrative lawjudge
for assignment to an administrative hearing.

(c) After an administrative hearing is referred by an agency to the office for
hearing, the agency may not take further adjudicatory action in the case, except as a
party litigant or to render a final decision as provided by law. This subsection does
not otherwise limit the agency's authority to take action affecting a party to the case.

See. 44.64.090. Administrative hearing records, (a) The office shall
acquire and organize statistical and other information relating to administrative
hearings of the office and ol' other agencies. The office shall acquire and organize

copies of proposed and final agency decisions in administrative hearings and copies of
court decisions resulting from those administrative hearings. The information and

decisions shall be made available to the public, agencies, and the legislature. The

office shall make final agency decisions reached after administrative hearings

available online through an electronic data base.

(b) This section does not apply to records that are confidential or privileged.

SeC. 44.64.095. Federal requirements. rederal requirements applicable to an
administrative hearing prevail to the extent they conflict with any provision of
AS 44.64.010-44.64.200.

Sec. 44.64.200. Definitions. in this chapter,

(1) "administrative hearing" means a quasi-judicial hearing before an
agency; it does not include an informal conference or review held by an agency before

a final decision is issued or a rate-making proceeding or other nonadjudicative public

hearing;

(2) "administrative lawjudge" means a hearing officer who is retained

or employed by the office;

-11- lies CSSB 203( )
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(3) "agency" means an agency of the executive branch of state
government, including an officer, a division, or another subunit of an agency, a board
or commission, a public corporation, and the University of Alaska;

(4) "hearing officer" means an individual who presides over the
conduct of an administrative hearing and who is retained or employed by an agency

for that purpose;

(5) "office" means the office of administrative hearings established in

AS 44.64.010.

* Sec. 4. AS 04.11.510(b) is amended to read:

(b) The board may review an application for the issuance, renewal, transfer of

location, or transfer to another person of a license without affording the applicant

notice or hearing, except

() if an application is denied, the notice of denial shall be furnish

the applicant immediately in writing stating the reason for the denial in clear and
concise language; the notice of denial must inform the applicant that the applicant is
entitled to an informal conference with either the director or the board, and that, if not
satisfied by the informal conference, the applicant is then entitled to a formal hearing
conducted hv the office of administrative hearings (AS 44.64.010) [BEFORE THE
BOARD]; if the applicant requests a formal hearing, the office of administrative
hearings [BOARD] shall adhere to AS 44.62.330 - 44.62.630 (Administrative
Procedure Act); all interested persons may be heard at the hearing and unless waived
by the applicant and the board, the formal hearing shall be held in the area for which
the application is requested;

(2) the board may, on its own initiative or in response to an objection
or protest, hold a hearing to ascertain the reaction of the public or a local governing
body to an application if a hearing is not required under this subsection; the board
shall send notice of a hearing conducted under this paragraph 20 days in advance of
the hearing to each community council established within the municipality and to each
nonprofit community organization entitled to notification under AS 04.11.310(b);

(3) if a petition containing the signatures of 35 percent of the adult

residents having a permanent place of abode outside of but within two miles of an

HCS CSSB 203( ) -12-
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incogDorated city or an established village is filed with the board, the board shall hold

a public hearing on the question of whether the issuance, renewal, or transfer of the

license in the city or village would be in the public interest;

4) if a protest to the issuance, renewal, transfer of location or trans

to another person of a license made by a local governing body is based on a question
of law, the board shall hold a public hearing.

* Sec. 5. AS 05.20.080 is amended to read:

Sec. 05.20.080. Application of Administrative Procedure Act. The
procedure for review of the orders or actions of the department, its agents or
employees, is the same as that contained in AS 44.62 (Administrative Procedure Act).

Administrative hearings on contested cases shall he conducted bv the office of
administrative hearings (AS 44.64.010).

*SEC. 6. AS 06.01.030(f) is amended to read:

(f) Hearings required or authorized under this title are not subject to

AS 44.62.330 - 44.62.630, except as required by AS 44.62.560 and 44.62.570. The

department shall adopt regulations, consistent with the provisions of this title,

establishing procedures for hearings held under this section. Administrative

hearings on contested cases shall be conducted bv the office of administrative
hearings (AS 44.64.010).

* SeC. 7. As 08.01.075(c) is amended to read:

(©) A board may summarily suspend a licensee from the practice
profession before a final hearing is held or during an appeal if the board finds that the
licensee poses a clear and immediate danger to the public health and safety. A person
is entited to a hearing COnducted bv the office of administrative hearings
(AS 44.64.010) [BEFORE THE BOARD] to appeal the summary suspension within
seven days after the order of suspension is issued. A person may appeal an adverse
decision of the board on an appeal of a summary suspension to a court of competent
jurisdiction.

* SeC. 8. AS 08.01.087(b) is amended to read:

(b) If it appears to the commissioner that a person has engaged in or
to engage in an act or practice in violation of a provision of this chapter or a regulation
-13- HCS CSSB 203( )
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adopted under it, or a provision of AS 43.70, or a provision of this title or regulation
adopted under this title dealing with an occupation or board listed in AS 08.01.010, the
commissioner may, if the commissioner considers it in the public interest, and after
notification of a proposed order or action by telephone, telegraph, or facsimile to all
board members, if a board regulates the act or practice involved, unless a majority of
the members ofthe board object within 10 days,

(1) issue an order directing the person to stop the act or practice;
however, reasonable notice of and an opportunity for a hearing must first be given to
the person, except that the commissioner may issue a temporary order before a hearing
is held; a temporary order remains in effect until a final order affirming, modifying, or
reversing the temporary order is issued or until 15 days after the person receives the
notice and has not requested a hearing by that time; a temporary order becomes final if
the person to whom the notice is addressed does not request a hearing within 15 days
after receiving the notice; the office of administrative hearings (AS 44.64.010)
[COMMISSIONER OR THE COMMISSIONER’'S DESIGNEE] shall conduct [BE
THE HEARING OFFICER AT] the hearing and shall issue a proposed decision
[FINAL ORDER] within 10 days after the hearing; the commissioner shall issue a
final order within five days after the proposed decision is issued;

(2) bring an action in the superior court to enjoin the acts or practices
and to enforce compliance with this chapter, a regulation adopted under it, an order
issued under it, or with a provision of this title or regulation adopted under this title
dealing with business licenses or an occupation or board listed in AS 08.01.010;

(3) examine or have examined the books and records of a person
whose business activities require a business license or licensure by a board listed in
AS 08.01.010, or whose occupation is listed in AS 08.01.010; the commissioner may
require the person to pay the reasonable costs of the examination; and

(4) issue subpoenas for the attendance of witnesses, and the production
of books, records, and other documents.

* Sec. 9. AS 08.11.090(c) is amended to read:

(©) The department may summarily suspend a license before final hearing or

during the appeals process if the department finds that the licensee poses a clear and
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immediate danger to the public welfare and safety if the licensee continues to practice

An individual whose license is suspended under this subsection is entitled to a hearing

conducted hy e office of administrative hearings (AS 44.64.010) not

[DEPARTMENT NO] later than seven days after the effective date of the order. The
individual may appeal the suspension after the hearing to the superior court.
*Sec. 10. As 08.32.171(c) is amended to read:
(c) The board may summarily suspend the license of a licensee who refuses to

submit to a physical or mental examination under AS 08.36.070(b)(1). A person
whose license is suspended under this section is entitled to a hearing conducted by the
office of administrative hearings (as 44.64.010) (soARD] within seven days after
the effective date of the order. If, alter a hearing, the board upholds the suspension,

the licensee may appeal the suspension to a court of competent jurisdiction.

*Sec. 11. As 08.36.320(c) is amended to read:

(c) The board may summarily suspend the license of a licensee who refuses to
submit to a physical or mental examination under AS 08.36.070(b)(1). A person
whose license is suspended under this section is entitled to a hearing conducted by the
office of administrative hearings (AS 44.64.010) [BOARD] within seven days after
the effective date of the order. If, after a hearing, the board upholds the suspension,

the licensee may appeal the suspension to a court of competentjurisdiction.

*Sec. 12. As 0sA0. 170(f) is amended to read: j

() The department may summarily suspend a license before a final hearing is
held or during an appeal if the department finds that the licensee poses a clear and
immediate danger to the public health and safety. A person is entitled to a hearing
conducted by [BEFORE] we office of administrative hearings (AS 44.64.010)
[DEPARTMENT] to appeal the summary suspension within seven days after the order
of suspension is issued. A person may appeal an adverse decision of the department
on an appeal of a summary suspension to a court of competent jurisdiction.

* Sec. 13. AS 08.40.320(f) is amended to read:

(1) The department may summarily suspend a license before a final hearing is
held or during an appeal if the department finds that the licensee poses a clear and

immediate danger to the public health and safety. A person is entitled to a hearing
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conducted bv [BEFORE] te office of administrative hearings (AS 44.64.010)
[DEPARTMENT] to appeal the summary suspension within seven days after the order
of suspension is issued. A person may appeal an adverse decision of the department

on an appeal of a summary suspension to a court o f competentjurisdiction.

* SeC, 14. As 08.45.070(c) is amended to read:

(c) The division may summarily suspend a license before final hearing or
during the appeals process if the division finds that the licensee poses a clear and
immediate danger to the public health and safety if the licensee continues to practice.

A licensee whose license is suspended under this section is entitled to a hearing

conducted by the office of administrative hearings (AS 44.64.010) not [DIVISION

NO] later than seven days after the effective date of the order. The licensee may

appeal the suspension after a hearing to a court of competentjurisdiction.

« SeC. 15. As 08.54.710(i) is amended to read:

(i) The department may summarily suspend a licensee from practice of the
profession under this chapter, for a period of not more than 30 days, before a final
hearing is held or during an appeal if the department finds that the licensee poses a
clear and immediate danger to the public health and safety. A person is entitled to a
hearing COnducted bv [serore] e oOffice of administrative hearings
(AS 4464010) [DEPARTMENT] to appeal the summary suspension within seven
days after the order of suspension is issued. A person may appeal an adverse decision

of the department on an appeal of summary suspension to a court of competent

jurisdiction.

« Sec. 16. As 08.55.140(c) is amended to read:

(c) The department may summarily suspend a license before final hearing or
during the appeals process if the department finds that the licensee poses a clear and
immediate danger to the public welfare and safety if the licensee continues to practice.

A person whose iiecnsv is suspended under this subsection is entitled to a hearing

conducted by e office of administrative hearings (AS 44.64.010) not

[DEPARTMENT NO] later than seven days after the effective date of the order. The

person may appeal the suspension after the hearing to the superior court.

« sec. 11. As 08.64.331(c) is amended to read:
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New Text Ur'lerlined [DELETED TEXT BRACKETED]



WORK DRAFT WORK DRAFT 23-L.S0903YJ

(©) The board may summarily suspend a license before final hearing or during
the appeals process if the board finds that the licensee poses a clear and immediate
danger to the public health and safety if the licensee continues to practice, A person
whose license is suspended under this section is entitled to a hearing conducted by the
office of administrative hearings (AS 44.64.010) not [BOARD NQ] ater than seven
days after the effective date of the order and the person may appeal the suspension

after a hearing to a court of competent jurisdiction.

* Sec. 18. As 0865120(C) is amended to read:

(c) The board may summarily suspend a license before final hearing or during
the appeals process if the board finds that the licensee poses a clear and immediate
danger to the public health and safety if the licensee continues to practice. A person
whose license is suspended under this section is entitled to a hearing conducted by the
office of administrative hearings (as 44.64.010) N0t [BOARD NO] later than seven
days after the effective date of the order and the person may appeal the suspension

after a hearing to a court of competentjurisdiction.

*Sec. 19. As 0868275(C) is amended to read:

(©) The board may summarily suspend a license before final hearing or during
the appeals process if the board finds that the licensee poses a clear and immediate
danger to the public health and safety. A person whose license is suspended under this
section is entitled to a hearing CONAUCted by the Office of administrative hearings
(AS 44.64.010) [BOARD] within seven days after the effective date of the order. If,
after a hearing, the board upholds the suspension, the licensee may appeal the

suspension to a court of competent jurisdiction.

* Sec. 20. AS 0886204(b) is amended to read:

(b) The board may summarily suspend the license of a licensee who refuses to
submit to a physical or mental examination under AS 0886075 A person whose
license is suspended under this subsection is entitled to a hearing conducted by the
office of administrative hearings (as 44.64.010) (soARD] within seven days after
the effective date of the order. If, after the [A] hearing, the board upholds the

suspension, the licensee may appeal the suspension to a court of competent

jurisdiction.
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* Sec. 21. AS 08.88.460(b) is amended to read:

(b) A copy of aclaim filed with the commission under (a) of this section shall
be sent to each real estate licensee alleged to have committed the misconduct resulting
in losses, to the principal real estate broker employing a licensee alleged to have
committed the conduct resulting in losses, and to any other real estate licensee

involved in the transaction at least 20 days before any hearing held on the claim by the
office of administrative hearings (AS 44.64.010) [COMMISSION].

* Sec. 22. AS 08.88.460(d) is amended to read:
(d) A claimant under this section shall pay a filing fee of $250 to the
commission at the time the claim is filed. The filing fee shall be refunded if the
(1) [THE] commission makes an award to the claimant from the real
estate surety fund;
(2) [THE] claim is dismissed under (c) of this section; or

(3) [THE] claim is withdrawn by the claimant before the office of

administrative hearings (AS 4464010) [COMMISSION] holds a hearing on the

claim.

* See. 23. AS 08.88.472(c) is amended to read:

The commission may contract under AS 36.30 (State Procurement Code)

(c)

with a person for the person to perform [HEARING AND] legal services for the

commission with regard to a claim against the real estate surety fund. The contract

may cover one or more claims.

*Sec. 24. As 08.92.040(c) is amended to read:

(c) If the department determines that a person is acting as a promoter in
violation of this chapter, the department may order the person to stop the violation.

Upon receipt of the order, the person affected has the right to be heard and to present

proofto the Office of administrative hearings (as 44.64.010) [pEPARTMENT] that
the violation has not occurred. UPON [IN THE DEPARTMENT'S DISCRETION OR

UPON] application made by the recipient of the order, the office of administrative
hearingS MaV [DEPARTMENT SHALL] schedule a hearing at the earliest possible

time. After the hearing the department may affirm, modify, or set aside the order.

*Sec. 25. AS 10.06.633(b) is amended to read:
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(b) A corporation may not be dissolved under this section unless the
commissioner has given the corporation written notice of its delinquency, failure, or
noncompliance by mail as provided by (i) of this section. If the corporation fails,
within 60 days after the requirements of (i) of this section have been satisfied, to
contest the alleged neglect, omission, delinquency, or noncompliance by a written
request for a hearing C»? UCted bv [BerorE] the Office of administrative hearings
(AS 44.64.010) [COMMISSIONER] or fails to correct the asserted neglect, omission,

delinquency, or noncompliance, it may be dissolved under (d) ofthis section.

* Sec. 26. AS 10.06.865 is amended to read:
Sec. 10.06.865. Cancellation of certificates issued and filings accepted.

The commissioner may, within one year after a filing, and after written notice to the
corporation or individual making the filing, cancel a certificate issued or filing
accepted under this chapter, on any ground existing at the time of issuance or filing for
which the commissioner could have originally refused to issue the certificate or accept
the filing. The notice of cancellation must state the reason for the cancellation. A
corporation or individual may request a hearing conducted bv [BEFORE] the office
of administrative hearings (AS 44.64.010) [comMMISSIONER] within 90 days after
receipt of the notice. Cancellation becomes final if the corporation or individual does
not request a hearing within 90 days after receipt of notice. Notice of cancellation
shall be sent by certified mail with return receipt requested. If the return receipt is not
received by the department within a reasonable time and the department has made
diligent inquiry as to the address of the corporation, notice may be made by
publication in a newspaper of general circulation in the vicinity of the registered office
of the corporation or the address of the individual who made the filing, and the
cancellation becomes final 60 days after publication of the notice if the person or
corporation does not request a hearing.

* Sec. 27. AS 10.13.770(b) is amended to read:
(b) If the department fails to Promptly notify the office of administrative

hearings (as 44.64.010) 0f the application and the office fails t0 begin a hearing
within 15 business days after the application is filed or within a longer period to which

the licensee or subject person consents, the order shall be considered rescinded.
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* Sec. 28. AS 14.11.016(b) is amended to read:

(b) A district may appeal an adverse decision of the department under (a) of

this section by filing a written notice of appeal with the commissioner within 15 days
after the date of the department's decision. The notice of appeal must state the legal
and factual basis for the appeal and the precise relief sought. The failure of the district
to include an issue in a notice of appeal constitutes a waiver of the right to have the

issue considered. Not later than 10 days after receipt bv the commissioner of a notice

of appeal, the chief administrative law judge of the office of administrative

hearings (AS 44.64.0J10) [COMMISSIONER] shall appoint an administrative law
judge [A HEARING OFFICER] who is qualified under AS 44.62.350(c) to serve as

hearing officer and consider the appeal. |f the hearing officer finds that the notice of

appeal does not raise a reasonable issue of fact or law, the hearing officer shall issue a
written decision denying the appeal. Denial of an appeal by hearing officer is a final
decision that may be appealed under (d) of this section. If the hearing officer finds

that the notice of appeal raises a reasonable issue of fact or law, the hearing officer
shall conduct a hearing on those issues and recommend a decision to the board. The
hearing officer shall issue a decision on the appeal not later than 60 days after being
appointed. The board shall consider the recommended decision of the hearing officer
at its next regularly scheduled meeting and may adopt all, part, or none of the
recommended decision or may remand the issue to the hearing officer for further

hearings. The board shall issue its decision in writing within 10 days after

consideration of the hearing officer's decision.

* Sec. 29. AS 14.18.090(a) is amended to read:

(a) The board shall enforce compliance by school districts and
educational attendance areas with the provisions of this chapter and the regulations
and procedures adopted under it by appropriate order made in accordance with
AS 44.62. After a hearing conducted bv the office of administrative hearings
(AS 44.64.010) and a finding bv the board that a district or a regional educational
attendance area is not in compliance with this chapter and is not actively working to
come into compliance, the board shall institute appropriate proceedings to abate the

practices found by the board to be a violation ofthis chapter.
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* See. 30. As 14.48.130(b) is amended to read:
(b) The commission shall investigate the complaint and may attempt to effect

a settlement by persuasion and conciliation. A [THE COMMISSION MAY

CONSIDER A] complaint MaV be considered after 30 dayS' [DAY S] written notice

by registered mail to the institution or agent, or both, giving notice of atime and place

for hearing on the complaint. The hearing shall be conducted in accordance with

AS 44.62 (Administrative Procedure Act) DV the office of administrative hearings
(AS 44.64.010).

*Sec. 31. As 18.18.030(b) is amended to read:

(b) The department may. without a hearing, summarily suspend a license of a
hospice program if it finds that the actions or deficiencies of the program have caused,
or present an immediate threat of causing, serious injury to a hospice program client.
A licensee is entitled to a hearing conducted bv the office of administrative
hearings (AS 44.64.010) [seFORE THE DEPARTMENT] to appeal the summary
suspension within seven days after the order of suspension is issued. A licensee may
appeal an adverse decision of the department on an appeal of a summary suspension to
the superior court. A summary suspension remains in effect until the department finds

that the actions or deficiencies are corrected, the license is revoked, or the licensee is

successful in appealing the suspension.

* Sec. 32. As 18.18.030(c) is amended to read:

(c) The department may, without a hearing, reduce a hospice license to a
provisional license for a period oftime established by the department if the depart: ent
finds that the licensee is temporarily unable to comply with 18.18.005 - 18.18.390 or
is in the process of becoming decertified under the Medicare program but is taking
appropriate steps to bring the program into compliance with 18.18.005 - 18.18.390 or
Medicare certification requirements. A licensee is entitled to a hearing cOnducted bv
the office of administrative hearings (sEFORE THE DEPARTMENT] to appeal a
reduction to a provisional license under this subsection within seven days after the
order to reduce the license is issued. A licensee may appeal an adverse decision of the

department on an appeal of the order reducing the license to a provisional license to

the superior court. A program w'ith a provisional license under this subsection may
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nol accept new clients. |If the program fails to correct its deficiencies and does not

successfully appeal the order reducing the license to provisional status within the
period stipulated in the provisional license, the department shall revoke the license.
* See. 33. AS 18.60.093 is amended by adding a new subsection to read:
(9) After obtaining consent from the chief administrative law judge

(AS 44.64.020), the commission shall appoint an administrative lawjudge employed
or retained by the office of administrative hearings to preside at a hearing conducted
under this section. AS 44.64.060 and 44.64.070 do not apply to the hearing. The
administrative law judge who presided at the hearing shall be present during the
consideration of the case and, if requested by the commission, shall assist and advise

the commission. A member of the commission who has not heard all of the evidence

may not vote on the decision.

* See. 34. AS 18.67.020(1) is amended to read:

(f) After obtaining consent from the chief administrative law judge
(AS 44.64.020), the [THE] board may appoint one or more administrative law
judges employed or retained bv the office of administrative hearings [HEARING
OFFICERS, WHO MUST BE LICENSED TO PRACTICE LAW IN THE STATE|]
to conduct hearings and lake testimony in proceedings under this chapter, but final
determinations of any matter shall be only by the board. AS 44.64.060 and 44.64.070
do not applv to proceedings under this chanter. An administrative law judge [A
HEARING OFFICER] acting under this section shall report findings of fact and
conclusions of law to the board, together with the reasons for the findings and
conclusions. The board shall act only after consideration of the report and other
evidence that it considers appropriate.

* Sec. 35. AS 18.80.120 is amended by adding a new subsection to read:

(b) After obtaining consent from the chief administrative law judge
(AS 44.64.020), the commission shall appoint an administrative law judge employed
or retained by the office of administrative hearings to preside at a hearing conducted
under this section. AS 44.64.060 and 44.64.070 do not apply to the hearing. The
administrative law judge who presided at the hearing shall be present during the

consideration of the case and, if requested by the commission, shall assist and advise
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the commission. A member of the commission who has not heard all of the evidence

may not vote on the decision.

* Sec. 36. AS 18.80.145(b) is amended to read:
(b) If3 within the period allowed, [THE COMMISSION CONDUCTS] a

hearing is conducted and [REACHES] a decision is reached under AS 18.80.120 and
18.80.130, the decision of the commission is binding on the parties to the court action

as to all issues resolved in the hearing but not as to any issues not resolved in the

hearing.
* Sec. 37. AS 18.80.145(c) is amended to read:

(c) When proceedings in the superior court are deferred for a hearing and
decision [BY THE COMMISSION] under this section, the plaintiff may proceed, after
the decision of the commission, as an aggrieved party for the purpose of obtaining
judicial review under AS 18.80.135, whether or not the person was a party to, or

complainant in, the administrative [COMMISSION] proceedings.

* Sec. 38. AS 21.06.170(a) is amended to read:

(a) With respect to the subject of an examination, investigation, or hearing
being conducted by the director or an examiner, if general written authority has been
given the examiner by the director, the director or the examiner may subpoena
witnesses and administer oaths or affirmations and examine any person under oath,
and may compel the production of records, books, papers, contracts, and other
documents by attachments, if necessary. If* in connection with an examination of an
insurer”® the director desires to examine an officer, director, or manager who is then
outside this state, the director is authorized to conduct and to enforce by appropriate
and available means an examination under oath in another state or a territory of the
United States in which the officer, director, or manager may then presently be, to the

full extent permitted by the laws of the other state or territory, this special

authorization considered. AN administrative law jutlje from the office of
administrative hearings (AS 44.64.010) conducting a hearing under this title mav,
in the course of the hearing, exercise the powers granted to the director under

this subsection.

* SEC. 39. AS 21.06.170(d) is amended to read:
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(d) If a person disobeys or resists a lawful order of the administrative law
judge or director, refuses to respond to a subpoena, refuses to take oath or affmnation

as a witness, refuses to be examined, or is guilty of misconduct at a hearing or so near

the hearing as to obstruct the proceeding, the administrative law judge or director
shall certify the facts to the superior court where the hearing is held, and* upon
certification* the court shall issue an order directing the person to appear before the

court and show cause why the person should not be punished for contempt.

* Sec. 40. AS 21.06.180(b) is amended to read:

(b) The office of administrative hearings CAS 44.64.010) [DIRECTOR] shall

conduct [HOLD] a hearing on behalf of the director if required under

AS 44.64.030. Otherwise, the director shall conduct a hearing if required by a
provision of this title, or upon written demand to the director by a person aggrieved
by an act, threatened act, or failure of the director to act, or by a report, regulation, or
order of the director (other than an order for the holding of a hearing, or an order on
A demand must specify the grounds to be relied upon at the

hearing or under it).

hearing as a basis for the relief. Unless postponed by mutual consent or for good

cause shown, the hearing shall be held within 30 days after receipt by the director of

the written demand.

* Sec. 41. AS 21.06.200 is amended to read:

See. 21.06.200. Notice of hearing. Not less than 20 days in advance* the

administrative law judge or director shall give notice of the time and place of the

hearing, stating the matters to be considered at the hearing. |f the persons to be given

notice are not specified in the provision under which the hearing is held, the

administrative law judge or director shall give notice to all persons whose pecuniary

interests are to be directly and immediately affected by the hearing.

* Sec. 42. AS 21.06.210(a) is amended to read:

(@) The administrative law judge or director shall allow a parly to the
hearing to appear in person and by counsel, to be present during the giving of all
evidence, to have a reasonable opportunity to inspect all documentary evidence and to
examine witnesses, to present evidence in support of the party's interest, and to have

subpoenas issued by the administrative law judge or director to compel attendance
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of witnesses and production of evidence in the party's behalf.
* See. 43. AS 21.06.210(b) is amended to read:

(b) The administrative law judge or director shall permit to become a party
to the hearing by intervention, if timely, any person who was not an original party to
the proceeding and whose pecuniary interests are to be directly and immediately
affected by the director's order made upon the hearing.

* Sec. 44. AS 21.06.210(d) is amended to read:

(d) Upon written request seasonably made by a party to the hearing and at that

person's expense, the administrative law judge or director shall cause a full

stenographic record of the proceedings to be made by a competent reporter. |If

transcribed, a copy of the stenographic record shall be furnished to the director,
without cost to the director or the state, and shall be a part of the director's record of

the hearing. If transcribed, a copy of the stenographic record shall be furnished to any

other party to the hearing at the request and expense of the other party. If no

stenographic record is made or transcribed, the administrative law judge or director

shall prepare an adequate record of the evidence and of the proceedings.

* Sec. 45. AS 21.06.210(f) is amended to read:
(f) If the parties agree, the administrative law judge or director may conduct
a hearing under this section by teleconference.

* Sec. 46. AS 21.06.210(h) is amended to read:

(h) The administrative law judge or director may close a hearing to the
public when the administrative law judge or director finds the closure is necessary to
protect a person against unwarranted injury or is in the public interest.

* Sec. 47. AS 21.06.220(a) is amended to read:

(@) In conducting the hearing* the administrative law judae or director shall
sit in a quasi-judicial capacity. Within 45 [30] days after termination of the hearing,
rehearing, or reargument, the director shall make an order on hearing, covering matters
involved in the hearing, rehearing, or reargument, and shall give a copy of the order to
the same persons given notice ofthe hearing.

* Sec. 48. AS 24.60.030 is amended by adding a new subsection to read:

(i) Except for supplying information requested by the hearing officer or the
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entity with authority to make the final decision in the case, or when responding to
contacts initiated by the hearing officer or the entity with authority to make the final
decision in the case, a legislator or legislative employee may not attempt to influence
the outcome of an administrative hearing by dhectly or indirectly contacting or
attempting to contact the hearing officer assigned to the hearing or the entity with
authority to make the final decision in the case unless the

(1) contact is made in the presence of all parties to the hearing or the
parties' representatives and the contact is made a part of the record; or

(2) fact and substance of the contact is promptly disclosed by the
legislator or legislative employee to all parties to the hearing and the contact is made a
part of the record.

* Sec. 49 AS 34.45.400(c) is amended to read:
(c) At the formal hearing* the administrative law judge from the office of

administrative hearingS (AS 4464010) [DEPARTMENT] may subpoena witnesses
and may administer oaths and make inquiries necessary to determine the validity of
the claim. The person aggrieved may present arguments and evidence relevant to the
decision or action of the department. If, after the hearing, the department determines

that a correction is warranted, the department shall make the correction.

* See. 50 AS 36.30.015(d) is amended to read:

(d) An agency may not contract for the sendees of legal counsel without the
approval of the attorney general. AN agency mav not contract for the services of a
hearing officer or administrative law judge for a administrative, quasi-judicial
hearing without the approval of the attorney general and the chief administrative
law judge of the office of administrative hearings (AS 44.64.010).

* Sec. 51. AS 36.30.615 is amended to read:

Sec. 36.30.615. Hearing on protest appeal. A hearing on a protest appeal
shall be conducted in accordance with AS 36.30.670 and regulations adopted by the
commissioner {0 the extent the regulations do not conflict with regulations

adopted under AS 44.64.060.

* Sec. 52 AS 36.30.630(a) is amended to read:

(a) Except as provided in (b) of this section, a hearing shall be conducted

HCS CSSB 203( ) -26-
New Text Underlined [DELETED TEXT BRACKETED]



WORK DRAFT WORK DRAFT 23-1.S0903Y]

according to AS 36.30.670 and, {0 the extent they do not conflict with regulations
adopted under AS 44.64.060, regulations adopted by the commissioner of
administration on a contract claim appealed to the commissioner of administration or

the commissioner of transportation and public facilities or referred to either

commissioner under AS 36.30.620(f).
*Sec. 53. As 36.30.635(a) is amended to read:

(a) After consultation with the using agency and the attorney general and after
a hearing conducted according to AS 36.30.670 and, {0 the extent they do not
conflict with regUIationS adOpted under as 44.64.060, regulations adopted by the
commissioner of administration, the commissioner of administration or the
commissioner oftransportation and public facilities may debar a person for cause from
consideration for award of contracts. Notice of a debarment hearing shall be provided

in writing at least seven days before the hearing. The debarment may not be for a

period of more than three years.
* see. 4. AS 36.30.650 is amended to read:

Sec. 36.30.650. Hearing on a SUSpenSion, (@) A person suspended under
AS 36.30.635 is entitled to a hearing conducted according to AS 36.30.670 and, to the
extent that they do not conflict with regulations adopted under AS 44.64.060,
regulations adopted by the commissioner of administration if the person files awritten
request for a hearing with the commissioner of administration or the commissioner of
transportation and public facilities, as appropriate, within seven days after receipt of
the notice of suspension under AS 36.30.645.

(b) If a suspended person requests a hearinga the commissioner of
administration or the commissioner of transportation and public facilities, as
appropriate, after consulting with the office of administrative hearings
(AS 44.64.010), shall schedule a prompt hearing unless the attorney general
determines that a hearing at the proposed time is likely to jeopardize an investigation.
A hearing may not be delayed longer than six months after notice of the suspension is
provided under AS 36.30.645.

* SeC. 55. AS 36.30.670(a) is amended to read:
@) The chief administrative law judge (as 44.64.010) [cOMMISSIONER
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OF ADMINISTRATION OR THE COMMISSIONER OF TRANSPORTATION
AND PUBLIC FACILITIES] shall assign ari administrative l;nv judge to act as a
hearing officer [OR APPOINT A HEARING OFFICER] for a hearing conducted

under this chapter. The hearing officer shall arrange for a prompt hearing and notify

die parties in writing of the time and place of the hearing. The hearing shall be

conducted in an informal manner. The provisions of AS 44.62 (Administrative

Procedure Act) do not apply to a hearing conducted under this chapter.

* Sec. 56. AS 36.30.675(a) is amended to read:
The [IF THE COMMISSIONER OF ADMINISTRATION OR THE

(a)
COMMISSIONER OF TRANSPORTATION AND PUBLIC FACILITIES IS NOT
ACTING AS HEARING OFFICER, THE] hearing officer shall recommend a decision
to the commissioner of administration or the commissioner of transportation and

public facilities, as appropriate, based on the evidence presented. The

recommendation must include findings offact and conclusions of law.

* Sec. 57. AS 39.52.120 is amended by adding a new subsection to read:

(e) Except for supplying information requested by the hearing officer or the

entity with authority to make the final decision in the case, or when responding to
contacts initiated by the hearing officer or the entity with authority to make the final
decision in the case, a public officer may not attempt to influence the outcome of an
administrative hearing by directly or indirectly contacting or attempting to contact the

hearing officer or entity with authority to make the final decision in the case assigned

to the hearing unless the

(1) contact is made in the presence of all parties to the hearing or the

parties' representatives and the contact is made a part of the record; or

(2) fact and substance of the contact is promptly disclosed by the

public officer to all parties to the hearing and the contact is made a part of the record.

* Sec. 58. AS 39.52.350(c) is amended to read:

(©) If the subject of the accusation denies that a violation of this chapter has

occurred, the attorney general shall refer the matter to the personnel board, which
shall notify the chief administrative law judge (AS 44.64.010), who shall appoint

an administrative jaw judge to serve as a hearing officer to conduct a hearing.
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*Sec. 59. AS 43.05.420 is amended by adding a new subsection to read:
(d) If there is a vacancy in the office of chief administrative law' judge, the

commissioner may refer a case to a hearing officer for a hearing under AS 43.05.400 -

43.05.499,
*Sec. 60. AS 43.05.420(d) is repealed and reenacted to read:
(d) If there is a vacancy in the office of chief administrative law'judge, the

commissioner may refer a case to the office of administrative hearings (AS 44,64.0.0)
and request that office to conduct the hearing. Once referred, the office shall have
jurisdiction over the case until the final administrative decision is made.
AS 43.05.435 - 43.05.499 apply to a hearing conducted by the office under this

subsection.

*Sec. 61. AS 43.70.075(m) is amended to read:
(m) The department may initiate suspension ofa business license endorsement

or the right to obtain a business license endorsement under this section by sending the
person subject to the suspension a notice by certified mail, return receipt requested, or
by delivering the notice to the person. The notice must contain information that
informs the person of the grounds for suspension, the length ofany suspension sought,
and the person's right to administrative review [BEFORE THE DEPARTMENT]. A
suspension begins 30 days after receipt of notice described in this subsection unless
the person delivers a timely written request for a hearing to the department in the
manner provided by regulations of the department. 1f a hearing is requested under this
subsection, a hearing officer of the office of administrative hearings (AS 44.64.010)
[DEPARTMENT] shall determine the issues by using the preponderance of the
evidence test and shall, to the extent they do not conflict with regulations adopted
under AS 44.64.060, conduct the hearing in the manner provided by regulations of the
department. A hearing under this subsection is limited to the following questions:

(1) was the person holding the business license endorsement, or an
agent or employee of the person while acting within the scope of the agency or
employment of the person, convicted by plea or judicial finding of violating

AS 11.76.100, 11.76.106, or 11.76.107;
(2) if the department does not allege a conviction of AS 11.76.100,
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11.76.106. or 11.76.107, did the person, or an agent or employee of the person while
acting within the scope of the agency or employment of the person, violate a provision

of (a) or (g) ofthis section;

(3) within the 24 months before the date of the department's notic

under this subsection, was the person, or an agent or employee of the person while
acting within the scope of the agency or employment of the person, convicted of
violating AS 11.76.100, 11.76.106, or 11.76.107 or adjudicated for violating a

provision of (a) or (g) of this section.

* See. 62. AS 43.70.075(q) is amended to read:
(q) The department may adopt regulations that do not conflict with

regulations adopted under AS 44.64.010 to establish an administrative hearing
process for actions taken [BY THE DEPARTMENT] under this section. AS 44.62
(Administrative Procedure Act) does not apply to a hearing under this section.

* Sec. 63. AS 44.62.350(a) is amended to read:
(@) The governor shall assign a qualified, unbiased, and impartial hearing

officer, with experience in the general practice of law, to conduct hearings under this
chapter that arc not conducted bv the office of administrative hearings
(AS 44.64.010). A [ THE] hearing officer may perform other duties in connection
with the administration of this chapter and other laws.

* Sec. 64. AS 44.62.450(a) isamended to read:
(@) A hearing in a contested case shall be presided over by a hearing officer.

Unless the hearing is conducted by the office of administrative hearings
(AS 44.64.010), the [THE] agency itself shall determine whether the hearing officer
hears the case alone or whether the agency hears the case with the hearing officer.

*Sec. 65. AS 44.62.500(b) is amended to read:
(b) If a contested case is heard by a hearing officer alone, the hearing officer

shall prepare a proposed decision in a form that may be adopted as the decision in the
case. A copy of the proposed decision shall be filed by lire agency as a public record
with the lieutenant governor, and a copy of the proposed decision shall be served by
the agency on each party in the case and the party's attorney. Except as otherwise
provided in AS 44.64.060(c), for a hearing conducted bv the office of
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administrative hearings, the [THE] agency itself may adopt the proposed decision in
its entirety, or may reduce the proposed penalty and adopt the balance ofthe proposed

decision.
*Sec. 66. AS 44.62.500(c) is amended to read:
(c) Ifthe proposed decision is not adopted as provided in (b) of this section the

agency may decide the case upon the record, including the transcript, with or without
taking additional evidence, or may refer the case to the same or another hearing officer
to take additional evidence. If the case is so assigned the hearing officer shall prepare
a proposed decision as provided in (b) of this section upon the additional evidence and
the transcript and other papers that are part of the record of the earlier hearing. A copy
of the proposed decision shall be furnished to each party and the party's attorney as
prescribed by (b) of this section. The agency may not decide a case provided for in
this subsection without giving the parties the opportunity to present either oral or
written argument before the agency. If additional oral evidence is introduced before
the agency, an agency member rnay not vote unless that member has heard the
additional oral evidence. This subsection does not annlv to a hearing conducted bv

the office of administrative hearings.
*Sec. 67. AS 44.64.030(a), added by sec. 3 of this Act, is amended to read:
(a) The office shall conduct all adjudicative administrative hearings required
under the following statutes or under regulations adopted to implement the statutes:
(1) AS 04.11.510(b)(1) and (c) (alcoholic beverages license);
(2) AS 05.15 (charitable gaming);
(3) AS 05.20 (recreational devices);
(4) AS 05.90.001 (special racing events);
(5) AS 06 (banks and financial institutions);
(6) AS 08 (occupational licensing), other than AS 08.08 and
AS 08.62.046;
(7) AS 10.06 (Alaska Corporations Code);
(8) AS 10.13 (Alaska BIDCO Act);
(9) AS 10.25.375 (Electric and Telephone Cooperative Act);
(10) AS 10.50.408 (limited liability companies);

o 31 HCS CSSB 203( )
New Text Underlined [DELETED TEXT BRACKETED]



© ©o© N oo U1 &M~ W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31

WORK DRAFT WORK DRAFT 23-L.S0903VJ

(11) AS 14.11.016 (education-related facility grants);
(12) AS 14.18 (discrimination in public education);

(13) AS 14.20.030 (teacher certificates);

(14) AS 14.48 (postsecondary educational institutions);

(15) AS 17.20 (Alaska Food, Drug, and Cosmetic Act), other than

AS 17.20.060 and 17.20.360;
(16) AS 18.18.030 (hospice licenses);
(17) AS 18.20 (hospitals and nursing facilities), other than

)
)
)
)

AS 18.20.180;
(18) AS 18.35.040 (tourist accommodations);

(19) AS 21.09, AS21.22.190, AS 21.27, AS21.34, AS21.36,
AS 21.69, AS 21.86.200, AS 21.87, and AS 21.89 (insurance);

(20) AS 25.27 (child support enforcement);

21) AS 32.06 (Uniform Partnership Act);

(
(22) AS 34.45 (unclaimed property);

(23) AS 34.55.024 and 34.55.026 (Uniform Land Sales Practices Act);
(

24) AS 36.30  (State  Procurement Code), other than

AS 36.30.627(a)(2);
(25) AS 38.05.065 (contracts for sale of state land);

(26) AS 39.52 (Alaska Executive Branch Ethics Act);

(27) AS 43.23 (permanent fund dividends);

(28) AS 43.70 (Alaska Business License Act);

29) AS 44.77 (claims against the stale):

30) AS 45.30.040 (mobile homes);

(31) AS 4555 (Alaska Securities Act);

(32) AS 45.57 (Takeover Bid Disclosure Act);

(33) AS LB(Water, air, energy, and environmental conservation),

other than AS 46(13820, 46(3@ AS 4639, and AS 4640,
(34) AS 47.33 (assisted living homes);
(35) [(34)] AS 47.35 (child care);
(36) [(35)] AS 47.45 (longevity bonuses).

(
(
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*Sec. 68 AS 44.77.040(a) is amended to read:
(a) The Department of Administration, after consulting with the office of

administrative hearings (AS 4464010), shall fix a time for hearing the appeal and
shall notify the claimant and the officer who approved the voucher and give them a
reasonable opportunity to be heard. The hearing shall he conducted bv the office of

administrative hearings.

*Sec. @ AS 45.30.040(c) is amended to read:
(c) Whenever it determines that there may be a violation of the provisions of

this chapter by a manufacturer or dealer of mobile homes, the department may give
notice of hearing! and, within 30 days after giving notice, [HOLD] a hearing shall be
held bv the office of administrative hearings (AS 4464010) to determine whether

there has been a violation. After notice and hearing,
(1) if the department finds that there has been a violation of the

provisions of this chapter, the department may issue an order directing that the person

who is violating the provision cure the violation in a reasonable time and in a

reasonable manner;

(2) if the department determines that violations of the provisions of
this chapter are regular and recurring, it may require forfeiture of the bond to the
benefit of the state and arrange for distribution of the proceeds of the bond to the
mobile home owners injured by the activities of the dealer or manufacturer, or to
mobile home dealers injured by the activities of the manufacturer.

*Sec. 70. AS 45.55.935 is amended to read:

SeC. 45.55.935. Hearings, (@) The administrator shall adopt regulations,
consistent with the provisions of this chapter and with regulations adopted under
AS 44.64.060, governing administrative hearings conducted by the Office of
administrative hearings (AS 44.64.010) [ADMINISTRATOR OR A DESIGNEE OF

TI-IE ADMINISTRATOR] for the following:
(1) orders issued under AS 45.55.120, 45.55.900(d), or 45.55.920; ir

these instances, the administrator shall promptly send a notice of opportunity for
hearing to the issuer of the securities and to all persons who have filed with the

department a notice of intention to sell the securities; and
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(2) orders issued under AS 45.55.060; before the administrator enters

an order under AS 45.55.060, the administrator shall send to the person involved a

notice of opportunity for hearing; if the person involved is an agent or investment

adviser representative, then the administrator shall, in addition, notify the employing
broker-dealer, state investment adviser, federal covered adviser, or issuer.

(b) In conducting a hearing in accordance with (a) of this section, the

administrative law judge [ADMINISTRATOR] may issue a subpoena to compel the
attendance of any witness or party and to compel production of evidence.

* SC. 71. AS 45.55.950(e) is amended to read:
(e) Every hearing in an administrative proceeding shall be public unless the

administrative law judge, [ADMINISTRATORY] in the exercise of discretion grants
arequestjoined in by all the respondents that the hearing be conducted privately.
* SBC. 72. AS 45.57.020(a) is amended to read:
(@) An offeror may not make a takeover bid unless at least 20 days before the
bid the offeror files with the department and with the registered agent of the offeree
company a statement containing all the information required by (c) of this section and

either
(1) within 10 days following the filing no hearing has been ordered by

the department or requested by the offeree company; or

(2) a hearing has been ordered within that time and, after [UPON] the
hearing conducted bv the office of administrative hearings (AS 44.64.010), the
department has decided [ADJUDICATED] that the offeror proposed to make fair,
full* and effective disclosure to offerees of all information material to a decision to

accept or reject the offer.

* SEC. 73. AS 45.57.020(b) is amended to read:
(b) A hearing shall begin within 20 days of the date of filing of the statement

and adjudication shall be made within 30 days of the filing unless extended by the
administrative law indue [DEPARTMENT] for the convenience of the parties or

protection of the offerees.

* SEe. 74. AS 46.15.065(c) is amended to read:
(c) The commissioner shall make investigations as necessary of rights asserted
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by declarations filed under this section and shall determine each existing appropriation
and mail a summary of the determination to each person who has filed a declaration
with respect to the specified area or source. Any person adversely affected by a
determination may file with the commissioner a request for a hearing within 20 days
of the date the notice is mailed. If a hearing is requestedj the commissioner shalla
after consulting with the office of administrative hearings (AS 4464010), send a
notice ofthe time and place of the hearing to each person who has filed a declaration.
*Sec. /A AS 47.45.050 is amended to read:

Sec. 4745050 Department hearing. The Department of Health and Social
Services may arrange with the office of administrative hearings (AS 4464010) to
hold a [DEPARTIMENTAL] hearing upon the request of an applicant or recipient who
has been disqualified. Before this hearing the department shall by certified mail notify

an applicant or recipient in plain and comprehensive language the exact reason for the

disqualification. Form letters using only referral to state statutes or department

regulations, or otherwise vague in detail, are not considered compliance by the

department with this section.
* Sec. 76. The uncodified law of the State of Alaska is amended by adding a new section to

read:
APPLICABILITY, (a) Sections 1-58, 60 - 66, 6S - 73, and 75 of this Act apply to

administrative proceedings that begin on or after July 1, 2005.
(b) Sections 67 and 74 of this Act apply to administrative proceedings that begin on

or after July 1, 2007.
*See. 77. The uncodified law ofthe State of Alaska is amended by adding a new section to

read:

REGULATIONS. The chiefadministrative lawjudge and any agency affected by this
Act may proceed to adopt regulations to implement this Act. A regulation adopted under this
section takes effect under AS 44.62 (Administrative Procedure Act) but not before the

effective date of the law implemented by the regulation.
* Sec. 78. The uncodified law of the State of Alaska is amended by adding a new section to

read:
TRANSITION, (a) Litigation, hearings, investigations, and other proceedings
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pending under a law amended or repealed by this Act, or in connection with functions
transferred by this Act, continue in effect and may be continued and completed,
notwithstanding a transfer, amendment, or repeal provided for in this Act.

(b) Certificates, orders, and regulations issued or adopted under authority of a law
amended or repealed by this Act remain in effect for the term issued, or until revoked,
vacated, or otherwise modified under the provisions of this Act.

(c) Contracts, rights, liabilities, and obligations created by or under a law amended or
repealed on July 1, 2005, by this Act and in effect on July 1, 2005, remain in effect.
Contracts, rights, liabilities, and obligations created by or under a law amended or repealed on
July 1,2007, by this Act and in effect on July 1,2007, remain in effect.

(d) Upon the initial appointment of the chief administrative law judge under
AS 44.64.010(c), added by sec. 2 of this Act, the chief administrative law judge and the
commissioner of administration, the commissioner of community and economic development,
the commissioner of revenue, and the governor's office shall identity' administrative law
judges and support staff to be transferred to the office of administrative hearings on or after
January 1, 2005. A state employee who is transferred under this section from another agency
to the office of administrative hearings shall continue to be compensated at the same range
and step of the salary schedule in AS 39.27.011(a) that the employee was receiving before the
transfer, and qualifies for salary increases authorized under AS 39.27.011 and 39.27.022.

(e) Procedural regulations of an agency that refers an administrative hearing to the
office of administrative hearings shall apply to the hearing until regulations adopted under

AS 44.64.060(a), added by sec. 5 ofthis Act, become effective.
* Sec. 79. Sections 1, 2, 59, 77, and 78 of this Act take effect immediately under

AS 01.10.070(c).
* Sec. 30. Sections 67 and 74 of this Act take effect July 1, 2007.

* See. 81. Except as provided in secs. 79 and 80 of this Act, this Act takes effect July 1,
2005.
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March 18, 2004

To:  House Judiciary Committee

From: David A. Ingram

Comments on SB 203

My name is David A. Ingram. | retired from state service on February 1, 2004,
after working for more than 23 years as a hearing officer for the Commercial Fisheries
Entry Commission. On February 6, | testified on this bill before the Senate Judiciary
Committee and supplied written materials to supplement my testimony. Thank you for
the opportunity to appear before the House Judiciary Committee.

As | testified previously, | fully support the general thrust of SB 203. Anything
that helps produce a more professional corps of administrative adjudicators, and is
affordable, is a good idea. I believe the creation of a central panel of administrative law
judges (ALJs) is essential, and | look forward to the day when all hearing officers are

removed from agency supervision and control.

| believe a central panel is essential because:

L

The appearance of fairness is greatly enhanced when the adjudicator is not
employed by and under the control and supervision of the agency. How
would the public feel if the state’s general jurisdiction judges were
employed by and under the control and supervision of the Department of

Law?

ALIJs and hearing officers are oniy human. They form friendships with
agency personnel who appear before them as witnesses and whose actions
they are frequently judging. Those friendships are bound to affect their
decisions, no matter how hard they try to avoid it. The public is ill-served
when the agency’s adjudications are “all in the family.”

ALJs and hearing officers should be free to expose misdeeds and corrupt
practices by agency personnel without fear of retribution. As long as the
ALJs and hearing officers are under the control and supervision of the
agency, and thus subject to retribution in any number of ways, including
adverse performance evaluation reports, denial of pay increases, and
demotions, they will be loathe to expose agency actions that should be
brought to the public’s attention.

1



| have reviewed the latest committee substitute for SB 203. 1'd like to offer the
following suggestion for your consideration.

Strengthen the language in Section 1 ofthe bill (regarding the purpose of the act
and the legislature’s intent) to include respect for an individual’s privacy and to prohibit
actions that threaten, intimidate, or harass a member of the public.

| am attaching hereto several pages from a decision | issued on January 30, 2004,
in Thomas. CFEC 01-010-A, that discussed a message a hearing officer for the
Commercial Fisheries Entry Commission left on the telephone answering machine of a
member of the public (the hearing officer, Jim Bowen, was acting as a state’s
representative at the time). | found that the message violated the individual’s right to
privacy and that it was, if not threatening, at least intimidating and harassing. While | am
very encouraged by the existing language in Section 1 of the bill calling for high quality
adjudications, respect for the dignity of individuals, fairness, protection of rights, and
protection of the integrity of the process, | recommend ihat language be added to
strengthen the protections afforded the public and to further clarify the legislature’s
intent. It could be done by adding language and making changes to the relevant portion

of Section 1as follows:

(2)  ensure respect for the privacy and dignity of the individuals whose
cases are being adfj]udicated f:I and protect them from threats,

Intimidation, and harassment:

Again, thank you for the opportunity to submit comments on this very important
bill.



Extract (pages 50-531 from Thomas. CFEC 01-01Q-A (Hearing Officer decision
dated January 30,20041

More troubling, but equally lacking as proof of a conspiracy, is the message Mr.
Bowen left on Mr. Thomas’s home answering machine on Thursday, September 12,
2001. When Mr. Thomas did not contact him regarding Mr. Bowen’s motion for a
prehearing conference, Mr. Bowen called him and left the following message:

Yeah, Scott, this is Jim Bowen, and it’s three
o’clock on Thursday. | don’t have time to mess around
waiting for you to.... Apparently, you decided not to
cooperate with me, so that’s it. | mean, things are going to
get difficult from here on out. You can count on that. It’s
going to be a broad brush that I paint with. Certainly a
very fair and thorough icitation [solicitation?] of

justice.

Mr. Thomas regarded the message as a threat and points to it as further evidence
of a conspiracy against him. While the message might be construed as an implied threat
(falling, perhaps, in the category of threats that pose as an assurance and which
frequently contain the disclaimer “This isn’t a threat. It’s a promise.”), it’s more properly

viewed as a statement of intimidation and harassment.

To fully appreciate the nature of the message, it must be put in context. This is
not a case in which the Commission accused Mr. Thomas of wrongdoing and assumed
the burden of proving he submitted false evidence. It initiated the case as an
administrative hearing on an application, putting the burden of proof on Mr. Thomas to
prove his entitlement to the permit sought. Mr. Thomas complained to the hearing
officer, however, that Mr. Bowen had repeatedly called him in the early stages of these
proceedings trying to get him to admit to the falsity of his claim, telling him that he was
being investigated for fraud, and raising the specter of a criminal conviction and jail time,
all of which caused him to hire an attorney to get Mr. Bowen off his back. There being
no tape recording of those conversations, the precise language used by Mr. Bowen is
unknown, but it’s noteworthy that Mr. Thomas told one witness at hearing that someone

Extract, page ( of



may go to jail over all this and advised another that Mr. Bowen told him he was being
investigated for fraud. Even without knowledge as to those matters, however, it doesn’t
take a rocket scientist to divine what Mr. Bowen was saying in the tape-recorded
message, especially if one listens to his tone of voice on the tape recording. Although he
chose to speak in weasel words, Mr. Bowen was conveying the message that, because
Mr. Thomas failed to “cooperate” with him, there was going to be trouble (“things” were
going to “get difficult”); that there was going to be a lot of trouble (painting with a
“broad brush™); that it was Mr. Thomas, not anyone else, who was going to have those
troubles; and that it was Mr. Bowen (“I” will do the painting) who was going to make

sure that Mr. Thomas had those troubles (“count on that”).

The subtext to Mr. Bowen’s message is as follows: (“Apparently, you decided not
to cooperate with me, so that’s it.”) You’ve lost your chance for any favorable treatment.
(“I mean, things are going to get difficult from here on out.”) You’re going to have a lot
oftrouble from here on out. (“You can count on that.”) | promise you that you’re going
to have a lot of trouble from here on out. (“It’s going to be a broad brush that | paint
with.”) 1I’m going to make trouble for you every way I can. (“Certainly a very fair and
thorough icitation ofjustice.”) 1I’'m going to get you, but I’ll be fair in doing it.

What makes this intimidating and harassing message even more outrageous than
it appears on its face is the fact that Mr. Thomas had not opposed Mr. Bowen’s request
for a prehearing conference. The message was delivered out of personal pique. Mr.
Thomas didn’t do what Mr. Bowen wanted, so he called and left the message. There was
no legitimate government business being conducted. A legitimate call in the context of
these proceedings would have been in the nature of something like tliis: “Mr. Thomas,
this is Jim Bowen. | need to know whether you’re going to cooperate with me. Please
call me as soon as possible.” A conscientious public servant doesn’t offend a member of
the public by telling him that he doesn’t have time to “mess around” waiting for him and
certainly doesn’t leave intimidating and harassing messages on his answering machine.

Extract,page of_v



To make matters worse, Mr. Bowen invoked the power of the government against
Mr. Thomas. His mention of the “broad brush” he was going to use and “justice” were
clearly meant to convey the message that it was the State of Alaska that was going to
make trouble for him, not Mr. Bowen acting in a purely personal capacity. Such
arrogance of power, and abuse of power, is unconscionable. The Alaska Supreme Court
has held that article 1, section 1ofthe Alaska Constitution gives A”skans the right to be
let alone. In doing so, it quoted the United States Supreme Court as follows:

No right is held more sacred, or is more carefully guarded,
by the common law, than the right of every individual to
the possession and control of his own person, free from all
restraint or interference of others, unless by clear and
unquestionable authority of law. As well said by Judge
Cooley, The right to one's person may be said to be a right
of complete immunity: to be let alone.1

Another provision of the Alaska Constitution, article 1, section 22, gives Alaskans
what is probably the strongest right of privacy in the United States. In explaining where
that right of privacy is the strongest, the Court held as follows: “If there is any area of
human activity to which a right to privacy pertains more than any other, it is the home.”
Here, Mr. Bowen invaded Mr. Thomas’s home, and his privacy, with a message of

intimidation and harassment.

Further aggravating Mr. Bowen’s act is the fact that he was so ill-informed at the
time he did it. The case he was preparing against Mr. Thomas, that he made false
landings on October 6, 1995, was a fiction, and the allegation that he made a false
landing on October 28, 1996, was so ill-prepared as to be laughable. The Commission
appointed him to represent the state in this matter because it felt that an investigation
needed to be performed. It did not get what it bargained for. Mr. Bowen obviously did
not do essential investigation of the case. He didn’t look at (or understand) relevant fish
tickets. He didn’t gather essential information from processors, banks, and other
witnesses who had information to offer that conflicted with his misguided theory. As a
result, the resources ofboth the state and Mr. Thomas were essentially wasted throughout
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the hearing that took place June 7-15, 2001. The hearing officer let the opposing parties
try their own cases and did not undertake to develop the record for them, which was in
accord with a ruling by the Alaska Supreme Court to the effect that CFEC hearing
officers do not have an affirmative duty to develop the record. The hearing officer
believed that was especially true if both sides were represented. The Commission
nevertheless faulted the hearing officer for failing to develop the record in June of 2001
and ordered that he do so on remand. The hearing officer took over and gathered all
evidence that was accumulated following the remand. Mr. Bowen produced no evidence
whatsoever from the time of remand until he withdrew from the case on September 17,
2001. As the re:cord of these proceedings since the remand amply demonstrates, diligent,
purposeful work, coupled with polite and courteous treatment of the public, is not

ineffective in getting at the truth.

While any number of words come to mind when one tries to describe the message
Mr. Bowen left on Mr. Thomas’s answering machine, perhaps it’s best described as ill-
advised, foolish, and lacking in professionalism. Mr. Bowen is an employee of the
Commercial Fisheries Entry Commission and was acting as a representative of the State
of Alaska when he made that call to a member of the public. Mr. Thomas is not charged
with any wrongdoing and is not responding to any allegation of wrongdoing. He is
merely a person who is trying to prove his entitlement to an entry permit in an
administrative proceeding. He, like every member of the public, is entitled to be treated
with courtesy and respect, not intimidation and harassment. Mr. Bowen’s heavy-handed
actions did not comport with the standards of conduct expected of publ:c employees, and
they bring discredit upon himself, the Commission, and the State of Alaska.
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Senate

Senate District F

Memorandum
To:  Representative Lesil McGuire / House Judiciary Chair

From: Senator Gene Therriault/ Administrative Regulation Review Chairtl-

Date: March 6, 2004

Re:  SB 203

| wanted to get a request for a hearing in as early as possible on SB 203 so your
committee could begin deliberations. This is a very intricate bill front both a technical
and procedural standpoint. Your tenure in Reg. Review is very fortuitous in this regard.

Our drafter Tam Cook continues with technical clean up, and the final negotiations with
the administration on this bill arc coming to a close. Unless you dictate otherwise, 1will
direct my staff to bring those final changes to you in the. form of a blank CS.

As with any major government reform bill SB 203 has involved hundreds of hours of
careful and somewhat delicate negotiations with the administration. The goal is to
achieve affordable, meaningful reform throughout the state administrative hearing
process. To do this we have constructed a moderately sized central hearing office that
will easily receive additional jurisdictions in the future. We have tried to balance the
concerns of agencies with the need to change the way the executive conducts
administrative hearings. Under the present agency controlled system, no matter how
unbiased it might be, the public perception is that it is prejudicial and unfair.

The challenge in SB 203 has been, and will remain for all of us who want to see this
reform happen, to keep the negotiated balance within the bill in tact. I look forward in
working with you and am available for any questions as you deliberate on SB 203.
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Senate
Senate District F

Sponsor Statement SB 203

Fair Hearing Bill

Senate Bill 203 is a culmination of many years of effort to achieve a more efficient, timely, and
fairer administrative hearing process. The purpose of this legislation is to separate the
administration adjudication process away from the agencies that write, promulgate and enforce
administrative law. As the separation occurs opportunities to create an efficient and more
professional administrative hearing process in a central panel will be realized. It is through these
efficiencies that any initial start-up costs are soon negated, and significant savings accrue over
lime. Of course the reductions in time and expense to citizens and businesses, though never
reflected in fiscal notes, are equally important components in this major reform.

Instead of allowing hearing officers to be typical employees and extensions of the agencies
whose administrative law they adjudicate, SB 203 is designed to give these administrative
adjudicators a more independent and protected station from which to deliver timely due process
through fair and objective hearings. This is accomplished through the creation of a model central
independent hearing office, and the application of protections and new rules for all hearing

officers in and out of that office.

As tempting as an all-encompassing reform might through placing all hearing officers and
functions within a central office, two critical obstacles have caused us to move in a more
incremental approach. The first is a commitment to keep costs down. The second is sensitivity to
both employees and administrators who will be involved in the reform. The model central office
created in this bill will over time incorporate more hearing functions and officers. In the interim
it will provide resources and training and alternative dispute resolution for all state hearing

officers.

The primary objectives of this act are to insure better quality, less costly, less time consuming,
and fairer administrative hearings. Achieving these goals will not only he beneficial to our
constituents, but good for business, and government as well. Creation of independent hearing
offices in other states has enjoyed bi-partisan support. I look forward to the same as SB 203
proceeds through our legislative process.



An Act establishing an Independent Office of Administrative Hearings.

Section 1.

Section 2.

Section 3.

SB 203 (Fin) am
Section By Section Quick Reference

Purpose and intent

44.21.510 Establishes location of independent office of
administrative hearings and qualifications and compensation of
Chief Administrative Law Judge.

44.21.520 Powers and duties of Chief ALJ.

44.21.530 Administrative hearing functions to be included in the
new independent office. Provisions of service and delegation of
decision authority.

44.21.540 A1J qualifications and duties. Authority for Chief ALJ
officer to enter into contracts with qualified individuals
to serve as ALJ.

44.21.550 Code of conduct for hearing officers.
44.21.555 Reimbursement agreements
44.21.560 Establishment of procedures for administrative

hearings, including time limits, decision authority, and
rules for altering an ALJ decision.

44.21.570 Disqualification of an ALJ.

44.21.580 Agency cooperation with ALJ’s. Selection of ALJ’s.
No agency interference.

44.21.590 Administrative hearing records. Record keeping
requirements.

44.21.595 Federal requirement resolutions of conflict with federal
law.

44.21.599 Definitions



Sections 4-53
Section 54
Sections 55 -64
Section 65
Section 66
Sections 67 - 70
Section 71
Sections 72 - 83

Sections 84 - 89

Conforming technical amendments to affected statutes.
Prohibits legislative influence in hearings

Conforming technical amendments

Prohibits undue agency influence

Prohibits cross-jurisdictional involvements

Conforming technical amendments

Brings certain sections of DEC into Central Panel after 2 years
Conforming technical amendments to affected statutes.

Applicability, regulatory authority, transition authority and timing
to accommodate changes in administrative process.



FISCAL NOTE

STATE OF ALASKA Fiscal Note Number:

W CEGISLATIVE SESSIoN pe——

() PublishD a te

Revision Date/Time (Note if correction): Dept. Affected; DCED

Title Office of Administrative Hearings RDU Occupational Licensing (117)
Component Occupational Licensing

Sponsor Rules by Request

Requester Senate Finance Component No. 2360

Expenditures/Revenues (Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted below.

OPERATING EXPENDITURES FY 2005 FY 2006 FY 2007 FY 2008 FY 2009 FY 2010

Personal Services

Travel

Contractual

Supplies

Equipment

Land & Structures
Grants & Claims

Miscellaneous
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0
ICAPITAL EXPENDITURES

CHANGE IN REVENUES ( )
FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1037 GF/Mental Health

Other 1]56 - Receipt Supported Sen/ices

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2004) cost: 153.9
Mark this box (X) if funding for this bill is included in the Governor's FY 2005 budget proposal: | X

POSITIONS

Full-time -2
Part-time

Temporary

ANALYSIS: (Attach a separata page if necessary)

CSSB 203 (JUD) establishes an Office of Administrative Hearings in the Department of Administration.
Under the new Office of Administrative Hearings, the Division of Occupational Licensing would transfer its
current Hearing Examiner (PCN 08-1040) and Law Office Assistant (PCN 08-1038) to the Department of

Administration, included in the FY05 budget request.

The fund source for these positions are receipt supported services (RSS) from licensing fees. When the
positions are transferred to the new office on or after January 1, 2005, it is anticipated that receipts from
licensing fees (RSS) totaling $77.0 (half of the total annual amount) will be transmitted via Inter-Agency
Receipts to support the hearing services requested by Occupational Licensing.

Prepared by: Jennifer Strickler, Administrative Manager Phone (907) 465-2144
Division Occupational Licensing Date/Time 3/1/04 4.08 PM
Approved by: Edgar Blatchford, Commissioner Date 3/1/2004
Agency Department of Community and Economic Development

Page lof 1
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STATE OF ALASKA
2003 LEGISLATIVE SESSION

Revision Date/Time (Note if correction):

Title "An Act relating to certain
administrative hearings..."

Sponsor Rules

Requester State Affairs

Expenditures/Revenues

FISCAL NOTE

Fiscal Note Number: 1

Bill Version:
(S) Publish Date:

Dept. Affected:
'‘BRU
Component

CSSB 203
5/7/03

Administrative Hearings
Administrative Hearings

Component No.

(Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted below.

OPERATING EXPENDITURES F
Personal Services

Travel

Contractual

Supplies

Equipment

Land & Structures

Grants & Claims

Miscellaneous
TOTAL OPERATING

CAPITAL EXPENDITURES

HZ

CHANGE IN REVENUES

FUND SOURCE

1040 Real Estate Surely

1156 Rcpt. Sup. Svcs.

1004

1007 Interagency Receipts

1133 Indirect Cost Reimb.

Other (Specify Type--Do not abbreviate)
TOTAL

Y 2004
686.6
15.0
35.0

6.0

4.0

746.6

21

142.0
258.4
167.9
166.2

746.6

Estimate of any current year (FY2003) cost:

Mark this box (X) if funding for this bill is included in the Governor’s

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS:

8
0
0

(Attach a separate paqge if necessary)
SB 203 establishes the Office of Administrative Hearings (OAH) in the Department of Administration.

6866

15.0
35.0

00

739.6

21

142.0
251.4
167.9
166.2

739.6

0-0

OO0

FY 2006

(Thousands of Dollars)

FY 2007 FY 2008
686.6 686.6 686.6
15.0 15.0 15.0
35.0 35.0 35.0

3.0 3.0 3.0
00 0.0 00

739.6 739.6 739.6

21

142.0 142.0 142.0
251.4 251.4 251.4
167.9 167.9 167.9
166.2 166.2 166.2
739.6 739.6 739.6

FY 2004 budget proposal:

8 8
0 0
0 0

conduct administrative hearings under the direction of the Chief Administrative Hearing Officer.

Administration

OO0

FY 2009
686.6

15.0
35.0

00

739.6

21

142.0
251.4
167.9
166.2

739.6

OO0

The OAH will

This fiscal note includes personal services and associated costs for the new Chief Administrative Hearing Officer
position as well as five additional hearing officer positions and two support staff positions which will be transferred

from the Departments of Revenue, Community and Economic Development, and Administration.

Although precise numbers are as yet unknown, budget savings are expected to result from the creation of the OAH.

The new office will be able to conduct hearings that otherwise would have been contracted out.

may produce additional savings.

Prepared by:

Kevin Jardell, Assistant Commissioner

Phone

Date 5/6/2003

Division Commissioner's Office
Approved by:  Mike Miller, Commissioner
Agency Department of Administration

(Revised 9/20020MB)
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Date/Time 5/6/03 2:48 PM
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FISCAL NOTE

STATE OF ALASKA
2003 LEGISLATIVE SESSION

Revision Date/Time (Note if correction):
Title Office of Administrative Hearings

Rules Committee

Sponsor
Senate State Affairs Committee

Requester
Expenditures/Revenues

FY 2004

OPERATING EXPENDITURES
(379.4)

Personal Services
Travel
Contractual
Supplies
Equipment

Land & Structures
Grants &Claims

Miscellaneous
TOTAL OPERATING

CAPITAL EXPENDITURES
ICHANGE IN REVENUES (

(379.4)

1002 Federal Receipts
1003 GF Match

1004 GF

1005 GF/Program Receipts
1113 Indirect Cost Reimbursement (189.2

)
1007 Inter-agency Receipts (144.6)
TOTAL (379.4)

(45.6)

Estimate of any current year (FY2003) cost:

FY 2005
(3794

(3794

(456

(189.2
(144.6
(3794

)

)

)

)
)
)

Fiscal Note Number:

Bill Version: SB 203
(S) Publish Date: 57103
Dept. Affected” Revenue

Mark this box (X) if funding for this bill is included in the Governors FY 2004 budget proposal:

POSITIONS

Full-time 5

Part-time
Temporary

ANALYSIS:  (Attach a separate pane if necessary)

-5

-5 -5 -5

FY 2009
(379.4)

(379.4)

(45.6

(189.2
(1446
(3794

~

‘BR Administration and Support
Component Commissioner's Office
Component No. 123
(Thousands of Dollars)

FY 2006  FY 2007  FY 2008
(379.4) (379.4) (379.4)
(379.4) (379.4) (379.4)

(45.6) (45.6) (45.6)
(189.2) (189.2) (189.2)
(M4.6) (144.6) (144.6)
(379.4) (379.4) (379.4)

~———

This legislation would transfer the Department of Revenue's three hearing examiners and two support staff
positions to the newly created Office of Administrative Hearings at the Department of Administration.

Department of Revenue hearing examiners currently hear appeals of child support orders and
modifications, Permanent Fund dividend eligibility cases and charitable gaming license cases.

The fiscal note shows the transfer of five positions and the accompanying funding for those positions. The
Indirect Cost Reimbursement funding source is federal money allocated to the Department of Revenue as
reimbursement for the cost of hearing child support cases. The Inter-agency Receipt funding is Permanent

Fund Dividend funding allocated to the department for the cost of hearing dividend eligibility cases.

Prepared by: Larry Persily, Deputy Commissioner

Division Department of Revenue
Approved by:  Larry Persily. Deputy Commissioner
Agency Department of Revenue

(Ruvted (/2002 OMO)

Phone 465-5469

Date/Time 5/6/03 10:19 AM

Date 5/6/2003

Page lof 1



FISCAL NOTE

STATE OF ALASKA Fiscal Note Number:
2003 LEGISLATIVE SESSION Bill Version: CSSB 203
(S) Publish Date: 5/7/03

Revision Date/Time (Note if correction): Dept. Affeci id: Administration
Title "An Act relating to certain '‘BRU Centralized Administrative Services

administrative hearings. Component Office of Tax Appeals
Sponsor Rules
Requester State Affairs Component No. 2131
Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY2004  F,2005 FY2006  FY2007 FY2008  FY 2009
Personal Services (90.9) (90.9) (90.9) (90.9) (90.9) (90.9)
Travel 0.0 0.0 0.0 0.0 0.0 0.0
Contractual 0.0 0.0 0.0 0.0 0.0 0.0
Supplies 0.0 0.0 0.0 0.0 0.0 0.0
Equipment 0.0 0.0 0.0 0.0 0.0 0.0
Land & Structures 0.0 0.0 0.0 0.0 0.0 0.0

0.0 0.0 0.0 0.0 0.0 0.0

Grants & Claims
Miscellaneous 0.0

0.0 0.0 0.0 0.0 0.0
TOTAL OPERATING (90.9) (90.9) (90.9) (90.9) (90.9) (90.9,
CAPITAL EXPENDITURES
CHANGE IN REVENUES (

FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts 0.0 0.0 0.0 0.0 0.0 0.0

1003 GF Match 0.0 0.0 0.0 0.0 0.0 0.0

1004 GF (50.0) (50.0) (50.0) (50.0) (50.0) (50.0)

1007 Interagency Receipts (40.9) (40.9) (40.9) (40.9) (40.9) (40.9)

1037 GF/Mental Health 0.0 0.0 0.0 0.0 0.0 0.0

Other (Specify Type-Do not abbreviate) 0.0 0.0 0.0 0.0 0.0 0.0
OTAL (909  (909) (909 (909  (909) (%09

Estimate of any current year (FY2003) cost: 00

Mark this box (X) if funding for this bill is included in the Governor’s FY 2004 budget proposal:

POSITIONS

Full-time 1 1 -1 -1 1 1

Part-time 0 0 0 0 0 0

Temporary 0 0 0 0 0 0

ANALYSIS: (Attach a separate page if necessary)

SB 203 creates the Office of Administrative Hearings in the Department of Administration and transfers to
it the Office of Tax Appeals Hearing Officer position.

Prepared by: Kevin Jardell, Assistant Commissioner Phone

Division Commissioner's Office Date/Time 5/6/03 2:42 PM
Approved by: Mike Miller. Commissioner Date  5/6/2003___
Agency Department of Administration

(Folacd 02D Page Lof 1 __



FISCAL NOTE

STATE OF ALASKA
2003 LEGISLATIVE SESSION

Revision Date/Time (Note if correction):

Title Otfice of Administrative Hearings
Sponsor Rules by Request
Requester Senate State Affairs

Expenditures/Revenues

Fiscal Note Number:

Bill Version: SB 203

(S) Publish Date: 5/7/03

Dept. Affected: DCED

BRU Occupational Licensing (117)

Component Occupational Licensing

Component No. 2360

(Thousands of Dollars)

Note: Amounts do not include inflation unless other/vise noted below.

OPERATING EXPENDITURES FY 2004
Personal Services
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous
TOTAL OPERATING 0.0

CAPITAL EXPENDITURES

CHANGE IN REVENUES ( ) f

FUND SOURCE
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Mental Health
Other 1007 - Inter-Agency Receipts
TOTAL 0.0

Estimate of any current year (FY2003) cost:
Mark this box (X) if funding for this bill is included in

POSITIONS
Full-time
Part-time
Temporary

-2

ANALYSIS: (Attach a separate paqge if necessary)

SB 203 establishes an Office of Administrative Hearings in the Department of Administration. Under the
new Office of Administrative Hearings, the Division of Occupational Licensing would transfer its current

FY 2005 FY 2006 FY 2007 FY 2008

0.0 0.0 0.0 0.0

(Thousands of Dollars)

0.0 0.0 0.0 0.0

140.7
the Governor's FY 2004 budget proposal: |

FY 2009

0.0

0.0

Hearing Examiner (PCN 08-1040) and Law Office Assistant (PCN 08-1038) included in the FY04 budget

request.

The fund source for these positions and related costs are receipt supported services (RSS) from licensing

fees. When the positions are transferred to the new Office, it is anticipated that receipts from licensing
fees (RSS) will be transmitted via Inter-Agency Receipts to support the hearing services requested by

Occupational Licensing.

Prepared by: Jennifer Strickler. Administrative Manager

Division Occupational Licensing

Approved by: Edgar Blatchford. Commissioner

Agency Department of Community & Economic Development

(Ruvised D202 OVB)

Page 1of 1

Phone 907-465-2144
Date/Time 5/6/03 11:57 AM

Date 5/6/2003



FISCAL NOTE

STATE OF ALASKA Fiscal Note Number:

2003 LEGISLATIVE SESSION Bill Version: SB 203
(S) Publish Dale: 5/7/03

Revision Date/Time (Note if correction): Dept. Affecte_ch Law

Title "An Act relating to certain administrative BRU Civil Division

hearings:... the office of administrative hearings . . Component _All

Sponsor Senate Rules Committee by Request

Requester Senate State Affairs Committee Component No.

Expenditures/Revenues (Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted below.

OPERATING EXPENDITURES FY 2004 FY 2005 FY 2006 FY 2007 FY 2008 FY 2009

Personal Services

Travel

Contractual

Supplies

Equipment

Land & Structures
Grants & Claims

Miscellaneous
Kyy @K Kk gkk
TOTAL OPERATING 0.0 0.0 0.0 0.0
CAPITAL EXPENDITURES

CHANGE IN REVENUES ( )
FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1037 GF/Mental Health

Other (Specify Type-Do not abbreviate) R
TOTAL 0.0 0.0 0.0 0.0

Estimate of any current year (FY2003) cost: 0.0
Check this box (X) if funding for this bill is included in the Governor’s FY 2004 budget proposal:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page if necessary)
This bill establishes the Office of Administrative Hearings in the Department of Administration, The office will conduct

all adjudicative administrative hearings for an extensive list of state programs, including alcoholic beverage licensing,
charitable gaming, banking, occupational licensing, and oil and gas exploration, production, and pipeline transportation

property taxes, among others.

The fiscal impact on the Department of Law from this bill will be during the first year or two of transition from the
current structure of agency hearing officers to the centralized Office of Administrative Hearings. Hundreds of pages of
regulations directing how the current adjudicative process is handled will need to be rewritten to implement the new
process. Boards, commissions, and agency staff will need to be trained, Whether or not the new workload can be
absorbed with existing staff will depend on how quickly the revised regulations need to be implemented. This will likely

Phone (907) 465-5370

Prepared by: Joan M. Kasson
Date/Time 5/6/03 10:50 AM

Division Attorney General's Office
Approved by: Kathryn Daughhetee for Gregg D. Renkes, Attorney General Date 5/6/2003
Agency Department of Law

(Revinai] (/2002 OMB) Page 1of2



FISCAL NOTE #5

STATE OF ALASKA BILL NO. SB 203
2003 LEGISLATIVE SESSION

ANALYSIS CONTINUATION
vary from agency to agency. Ifany of the regulations projects assume an urgency that existing staff cannot meet,

outside contract counsel may be necessary to handle them. Given the uncertainty, we cannot estimate what the
potential cost might be.

Page 2 of 2



FISCAL NOTE

STATE OF ALASKA Fiscal Note Number: 6

2004 LEGISLATIVE SESSION Bill Version: CSSB 203 (FIN)
(S) Publish Date: 3/3/04

Revision Date/Time (Note if correction): Dept. Affected]

Title Office of Administrative Appeals RDU Centralized Administrative Services
Component Office of Administrative Appeals

Sponsor Senate Rules

Requester Senate Finance Component No.

Expenditures/Revenues (Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted below.

OPERATING EXPENDITURES FY 2005 FY 2006 FY 2007 FY 2008 FY 2009 FY 2010
Personal Services 446.8 791.9 791.9 791.9 791.9 791.9
Travel 4.3 8.6 8.6 8.6 8.6 8.6
Contractual 44.9 89.8 89.8 89.8 89.8 89.8
Supplies 4.6 9.2 9.2 9.2 9.2 9.2
Equipment
Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 500.6 899.5 899.5 899.5 899.5 899.5
CAPITAL EXPENDITURES
CHANGE IN REVENUES ( ) f
FUND SOURCE (Thousands of Dollars)
1050 Permenanl Fund Div. Fund 52.4 104.8 104.8 104.8 104.8 104.8
1133 CSED Admin 128.3 256.6 256.6 256.6 256.6 256.6
1004 GF 181.1 260.4 260.4 260.4 260.4 260.4
1005 GF/Program Receipts
1007 Interagency Receipts 138.9 277.7 277.7 277.7 277.7 277.7
Other (Specify Type-Do not abbreviate)

TOTAL 500.6 899.5 899.5 899.5 899.5 899.5

Estimate of any current year (FY2004) cost: 0-0
Mark this box (X) if funding for this bill is included in the Governor's FY 2005 budget proposal:
POSITIONS
Full-time 9 9 9
Part-time 1 1 1 1 1
Temporary

ANALYSIS: (Attach a separata page if necessary)
SB 203 establishes the Office of Administrative Hearings (OAH) in the Department of Administration. The OAH will conduct

administrative hearings under the direction of the Chief Administrative Law Judge. Fv'2005 funding assumes a July 1, 2004 start
date for the Chief Administrative Law Judge, and a January 1, 2005 start date for the remainder of the OAH.

This fiscal note includes personal services and associated costs for the new Chief Administrative Law Judge position as well as five
additional hearing officer positions and four support staff positions which will be transferred from the Departments of Revenue,

Community & Economic Development, and Administration.

Although precise numbers are as yet unknown, budget savings are expected to result from the creation of the OAH. The new office
will be able to conduct hearings that otherwise would have been contracted out. Economies of scale may produce additional

savings.

Prepared by: Kevin Jardell, Assistant Commissioner Phone 465-5655
Division Commissioner's Office Date/Time 3/2/04 5:01 PM
Approved by:  Mike Miller, Commissioner Date 3/2/2004
Agency Department of Administration

(Revisud 972003 OMB) Page 1of 1



FISCAL NOTE

Fiscal Note Number: N
Bill Version: CSSB 203 (FIN)
(S) Publish Date: 3/3/04

STATE OF ALASKA
2004 LEGISLATIVE SESSION

Dept. Affected”

Revision Date/Time (Note if correction):
RDU Centralized Administrative Services

Title Office of Administrative Appeals
Component Office of Tax Appeals

Sponsor Senate Rules
Requester Senate Finance Component No. 2131
Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2005 FY 2006 FY 2007 FY 2008 FY 2009 FY 2010
Personal Services (100.0) (200.0) (200.0) (200.0) (200.0) (200.0)
Travel (3.8) (7.5) (7.5) (7.5) (7.5) (7.5)
Contractual (8.4) (16.7) (16.7) (16.7) (16.7) (16.7)
Supplies (1.5) (3.0) (3.0) (3.0) (3.0) (3.0)
Equipment
Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING (113.6) (227.2) (227.2) (227.2) (227.2) (227.2)
CAPITAL EXPENDITURES
ICHANGE IN REVENUES ( ) ! ! |
FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF (92.6) (185.1) (185.1) (185.1) (185.1) (185.1)
1005 GF/Program Receipts
1007 .nteragency Receipts (21.1) (42.1) (42.1) (42.1) (42.1) (42.1)
Other (Specify Type-Do not abbreviate)

TOTAL (113.6) (227.2) (227.2) (227.2) (227.2) (227.2)

Estimate of any current year (FY2004) cost: 00
Mark this box (X) if funding for this bill is included in the Governor's FY 2005 budgel proposal:
P O S I'T IO N S
Full-time -2 -2 -2 -2 -2 -2
Part-time -1 -1 -1 -1 -1 -1
Temporary
ANALYSIS: (Attach a separate paqge if necessary)

SB 203 establishes the Office of Administrative Hearings (OAH) in the Departmert of Administration.
Existing positions currently in the Office of Tax Appeals as well as existing GF totalling 185.1 (92.6 in the
first year) will be transferred to the new OAH.

Phone 465-5655
Date/Time 3/2/04 4:49 PM

Prepared by: Kevin Jardell, Assistant Commissioner

D> ,sion Commissioner'sO ffic e
Approved by:  Mike Miller. Commissioner Date 3/2/2004
Agency Department of Administration

(Rovisci) 32003 OMB) Page Lof 1



FISCAL NOTE

STATE OF ALASKA Fiscal Note Number: 8
2004 LEGISLATIVE SESSION Bill Version: CSSB 203(FIN)
(S) Publish Date: 3/3/04
Revision Date/Time: 02/27/04 9:20AM Revised Department: Labor and Workforce Development
Title: Office of Administrative Hearings [RDU: Labor Standards and Safety
Component: Occupational Safety and Health
Sponsor: Rules Committee
Requester: Senate FIN Component Number: 970
Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2005 FY 2006 FY 2007 FY 2008 FY 2009 FY 2010
Personal Services
Travel
Contractual
Supplies
Equipment

Land & Structures
Grants & Claims

Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES

CHANGE IN REVENUES (

FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify Type--Do not abbreviate)
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2004) cost: None
Mark this box (X) if funding for this bill is included in the Governor's FY 2005 budget proposal:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach d separata page if necessary)

See Attached Analysh.

Phone 465-4855
Date/Time 2/27/04 9:20 AM

Date 2/27/2004

Prepared by: Grey Mitchell, Director
Division Labor Standards and Safety

Approved by: Grog O'Claray, Commissioner
Agency Department of Labor and Workforce Development

(Revised 12/2003 OMB) Page 1of2



FISCAL NOTE #S

STATE OF ALASKA BILL VERSION: CSSB 203(FIN)
2004 LEGISLATIVE SESSION

ANALYSIS: (continued)

The Occupational Safety and Health (OSH) component currently contracts with a private attorney to act as
a hearing officer for OSH Review Board cases under AS 18.60. The current contract, awarded through the
competitive procurement process, establishes an hourly rate of $125 and an annual amount of $40,000.

This contract hearing officer has been the same individual for more than 15 years. The cases, which
include workplace fatalities and serious injuries, require detailed understanding of a large body of complex
federal regulations and interpretations. Due to the experience and efficiency of the current OSH Review
Board contract hearing officer, significant cost increases are likely under this legislative proposal. The
funding source of the OSH program is 50% federal funds and 50% Worker Safety Account. If hearirg
responsibility is transferred to the new Office of Administrative Hearings, the division will pay for hearing
services through a reimbursable services agreement.

Page 2 of 2



FISCAL NOTE

STATE OF ALASKA Fiscal Note Number:

2004 LEGISLATIVE SESSION Bill Version: ___ CSSB 203(FIN)
(S) Publish Date: 3/3/04

Revision Date/Time (Note if correction): Dept. Affected: Public Safety

Title An act related to administrative hearings, to RDU Statewide Support

hearing officers, and to administrative law... Component ABC Board
Sponsor Senate Rules Committee by Request
Requester S. Finance Component No. 2690

Expenditures/Revenues (Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2005 FY 2006 FY 2007
Personal Services

Travel

Contractual (5.0)
Supplies

Equipment

Land & Structures

Grants & Claims

Miscellaneous
TOTAL OPERATING

CAPITAL EXPENDITURES

[CHANGE IN REVENUES / E
FUND SOURCE

1002 Federal Receipts

1003 GF Match
1004 GF

FY 2008 FY 2009 FY 2010

(5.0) (5.0) (5.0) (5.0) (5.0)

(5.0) (5.0) (5.0) (5.0) (5.0) (5.0)

(Thousands of Dollars)

1005 GF/Program Receipts (5.0 (5.0) (5.0) (5.0) (5.0) (5.0)
1037 GF/Mental Health
Other (Specify Type-Do not abbreviate)

TOTAL (5.0) (5.0) (5.0 (5.0) (5.0 (5.0
Estimate of any current year (FY2004) cost: 0.0

Mark this box (X) if funding for this bill is included in the Governor’'s FY 2005 budget proposal:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separata page if necessary)
This bill establishes the Office of Administrative Hearings in the Department of Administration. The office would

conduct all adjudicative administrative hearings to include alcoholic beverage licensing.

The number and cost of administrative hearings for the Alcoholic Beverage Control Board (ABC Board) can vary from
year to year. Very often, a licensee will decide to settle their claim after their first meeting with a hearing officer.

Hearing officers are requested when the ABC Board takes action against a licensee or potential licensee and the
matter cannot be resolved Informally. Due process affords licensees or prospective licensees a formal hearing under
the Administrative Procedures Act. These actions include, but are not limited to: Denial of a new license or renewal
or sanctions against a licensee (fines, closure of business for a specified period of time, conditions on operating a
license, etc.). Typically, the ABC Board budgets $5,000 each year for this purpose. In FY 02 the ABC Board spent

$2,900 and in FY 03 it spent $2,340, A decrement for $5,000 is a fair estimate.

Phone 269-4532
Date/Time 2/27/04 4:52 PM

Date 2/27/2004

Prepared by:  Douglas B. Griffin, Director
Division ABC Board

Approved by: Commissioner William Tandeske
Agency Department of Public Safety

(RovisoU 12/-003 OMB) Page loil



FISCAL NOTE

STATE OF ALASKA Fiscal Note Number: 10
2004 LEGISLATIVE SESSION Bill Version: CSSB 203(FIN)
('S ) Publish Date: 3/3/04
Revision Date/Time (Note if correction): Dept. Affected: Health & Social Services
r(rln(g ﬁg&g&%%},{,’é%gﬁ%mm ADMINISTRATIVE Rn) Departmental Support Services

Component  Commissioner's Office
Sponsor SENATE(RLS)

Requester ~ SENATE (FIN) Component No. 317
Expenditures/Revenues (Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted below

OPERATING EXPENDITURES FY 2005 FY 2006 FY 2007 FY 2008 FY 2009 FY 2010
Personal Services

Travel

Contractual

Supplies

Equipment

Land & Structures
Grants &Claims
Miscellaneous
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES

CHANGE IN REVENUES (0)
FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1037 GF/Mental Health
Other(Specify Type-do not abbreviate
Other(Specify Type-do not abbreviate
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of anv currentyeir (FY2004)c o s t:

Mark this box (X) if funding for this bill is included in the Governor's FY 2004 budget proposal:
POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page if necessary)

Certain administrative hearings under the following programs in the Department of Health and Social Services would
be conducted by the Office of Administrative Hearings: “1) hospice licensure; 2) hospital arid nursing home
licensure: 3) assisted living home licensure; and 4) child care facility licensure. These functions are currently
located in four separate divisions within the department.

Formal adjudicatory hearings in these areas are infrequent and the costs immaterial. For example in the Office of
Children's Services for FY 03 and the first half of FY 04 the Office consumed 11 hours of hearing officer services for

a total cost of approximately $1,250.

Therefore, the department is submitting a zero fiscal note.

Prepared by:  Sherry Hill. Special Assistant Phone 465-1618
Division Office of the Commissioner Date/Time 02/25/2004
Approved by: Joel S. Gilbertson, Commissioner Date 02/25/2C04
Agency Department of Health and Social Services

(33 Sas[07200240]0)) Page lof 1



STATE OF ALASIOV

2004 LEGISLATIVE SESSION

Revision Date/Time (Note if correction):

FISCAL NOTE

Title "An Act relating to administrative
hearings, hearing officers and administrative law..."

Sponsor
Requester

Expenditures/Revenues

OPERATING EXPENDITURES
Personal Services
Travel
Contractual
Supplies
Equipment
Land A Structures
Grants & Claims
Miscellaneous
TOTAL OPERATING

CAPITAL EXPENDITURES
CHANGE IN REVENUES (

FUND SOURCE

1002 Federal Receipts
1003 GF Match

1004 GF

1005 GF/Program Receipts
1037 GF/Mental Health

Other (Specify Type--Do not abbreviate)

TOTAL

Senate Rules Committee
Senate Finance Committee

FY 2005

(22.5)

(22.5)

(22.5)

(22.5)

Estimate of any current year (FY2004) cost:
Mark this box (X) if funding for this bill is included in the Governor’s FY 2005 budget proposal:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS:

(Attach a separate page if necessary)

FY 2006

(22.5)

(22.5)

(22.5)

(22.5)

0.0

Fiscal Note Number: n

Bill Version: CSSB 203(FIN)
(S) Publish Date: 3/3/04

Dept. Affected: 000G

'RDU
Component

Human Rights Commission

Component No.

(Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted below.

FY 2007

(22.5)

(22.5)

(Thousands of Dollars)

(22.5)

(22.5)

FY 2008  FY 2009  FY 2010
(22.5) (22.5) (22.5)
(22.5) (22.5) (22.5)
(22.5) (22.5) (22.5)
(22.5) (22.5) (22.5)

The Human Rights Commission will reduce its expenditures for contract hearing examiners if hearings are
conducted by the Office of Administrative Hearings without a Reimbursable Services Agreement.

Prepared by:
Division
Approved by:
Agency

(Revised 22/20030MB)

Paula M. Haley, Executive Director
Alaska State Human Rights Commission

Linda J. Perez, Administrative Director
Office of the Governor

Phone (907) 276-7474x241

Date/Time 2/27/04 3:23 PM
Date 2/27/2004

Page lof 1



FISCAL NOTE

STATE OF ALASKA Fiscal Note Number: 12

2004 LEGISLATIVE SESSION Bill Version: CSSB 203(FIN)
(S) Publish Date: 3/3/04

Revision Date/Time (Note if correction): Dept. Affected] DCED

Title Office of Administrative Hearings RDU Banking, Securities & Corporations (115)
Component Banking, Securities & Corporations

Sponsor Rules by Request

Requester Senate Finance Component No. 1233

Expenditures/Revenues (Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2005 FY 2006 FY 2007 FY 2008 FY 2009 FY 2010

Personal Services
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous
TOTAL OPERATING

*% (

ICAPITAL EXPENDITURES

ICHANGE IN REVENUES ( ) | ' [

FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1037 GF/Mental Health

Other (Specify Type-Do not abbreviate)
TOTAL

«*

. &
Estimate of anv current year (FY2004) cost: :

Mark this box (X) if fundmgq for this bill is included in the Governor's FY 2005 budget proposal:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page if necessary)

This legislation establishes an Office of Administrative Hearings in the Department of Administration. This
new office would conduct hearings for banking (AS 06), securities (AS 45.55) and corporations (AS 10.06).
The office will also conduct any hearings under the Uniiorm Partnership Act (AS 32.06) and for limited
liability corporations (AS 10.50.408). The division has few hearings in any of these areas making it difficult
to estimate, with any degree of reliability, the cost of hearings. Based upon the division's experience, there
may be no hearings for several years. Last year there was a single hearing that cost $75.0. The cost of
hearings is a function of the complexity, level of expertise, and amount of time required to hear the case.

Phone (907) 465-2521

Prepared by: Mark Davis, D irector
Date/Time 2/27/04 12:04 PM

Division Division of Banking, Securities & Corporations
Approved by:  Edgar Blatchford, Commissioner Date 2/27/2004
Agency Department of Community & Economic Development

(Rovisod 12/2003 OMB) Page 1of1



FISCAL NOTE

STATE OF ALASKA Fiscal Note Number: 13
2004 LEGISLATIVE SESSION Bill Version: CSSB 203(FIN)
(S) Publish Date: 3/3/04
Revision Date/Time (Note if correction): Dept. Affected: Education
Title An Act relating to administrative hearir RDU ACPE
hearing hearinqg officers, and to administrative law judges:... Component Program Administration & Operations
Sponsor (S)Rules
Requestei (S)FIN Component No. 2738
Expenditures/Revenues (Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted below.

OPERATING EXPENDITURES FY 2005 FY 2006 FY 2007 FY 2008 FY 2009 FY 2010
Personal Services

Travel

Contractual

Supplies

Equipment

Land & Structures

Grants & Claims

Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES |

CHANGE IN REVENUES ( )
FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts
1003 GF Match

1004 GF

1005 GF/Program Receipts
1037 GF/Mental Health

Other (Specify Type-Do not abbi viate)
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of anv current year (FY2004) cost: 0.0
Mark this box (X) if funding for this bill is included in the Governor's FY 2005 budget proposal:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page if necessary)
It has been at least fifteen years since an Alaska postsecondary institution requested a hearing under AS

14.48. The Alaska Commission on Postsecondry Education anticipates that any future costs related to this

process would be diminimus and will not seek related budget authority.

Phone 465-6757

Prepared bv:  Sheila King, Finance Officer
Date/Time 3/1/04 8:37 AM

Division Finance
Approved by: Diane Barrans, Executive Director Date 3/1/2004
Agency Alaska Commission on Postsecondary Education

(Revised 12/20030MB) Page lof-—1



FISCAL NOTE

STATE OF ALASKA Fiscal Note Number: 14
2004 LEGISLATIVE SESSION Bill Version: CSSB 203(FINy
(S) Publish Date: 3/3/04
Revision Date/Time (Note if correction): Dept. Affected: Environmental Conservation
Title Office of Administrative Hearings RDU
Component Al
Sponsor Rules Committee by Request
Requester Senate Finance Committee Component No. 633
Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPER/TING EXPENDITURES FY2005 FY2006  FY2007  FY2008 FY2009 FY2010
Personal Services 0.0 0.0 0.0 .
Travel 0.0 0.0 0.0 « *
Contractual 0.0 0.0 0.0 ) ’ )
Supplies 0.0 0.0 0.0 « : *
Equipment 0.0 0.0 0.0 .
Land & Structures 0.0 0.0 0.0 * .
Grants &Claims 0.0 0.0 0.0 ) )
Miscellaneous 0.0 0.0 0.0 . >
TOTAL OPERATING 0.0 0.0 0.0 #

CAPITAL EXPENDITURES 0.0 0.0 0.0 0.0 00 [ 00
CHANGE IN REVENUES ( ) 0.0 0.0 0.0 0.0 0.0 0.0
FUND SOURCE (Thousands of Dollars) .
1002 Federal Receipts 0.0 0.0 0.0 . . >
1003 GF Match 0.0 0.0 0.0 . . .
1004 GF 0.0 0.0 0.0 .
1005 GF/Program Receipts 0.0 0.0 0.0 :
1037 GF/Mental Health 0.0 0.0 0.0 ' :
Other (Specify Type-Do not abbreviate) 0.0 0.0 0.0 . ’

TOTAL 0.0 0.0 0.0 » ?
Estimate of any current year (FY2004) cost: 00
Mark tlvs box {X) if funding for this bill is included in the Governor's FY 2005 budget proposal:
POSITIONS
Full-time 0 0 0 0 0
Part-time 0 0 0 0 0
Temporary 0 0 0 0 0

ANALYSIS:  (Attach a separate page if necessary)

Due to the delayed effective implementation date of this bill of July 1, 2007 there is no fiscal impact on the
Department through FY2007. * Impact in FY2008 anu beyond is unknown at this time.

Prepared by: Tom Chappie Phone 269-7686
Division Air &Water Quality Date/Time 2/24/04 6:18PM
Approved by: Kurt Fredriksson, Deputy Commissioner Date 2/24/2004
Agency Department of Environmental Conservation

Page 10f1

(Revised 12/2003 OMD)

Do o



FISCAL NOTE

STATE OF ALASKA Fiscal Note Number: 15

2004 LEGISLATIVE SESSION Bill Version: CSSB 203 (FIN)
(S) Publish Date: 3/3/04
Dept. Affected: DCED

Title Office of Administrative Hearings RDU Insurance (116)
Component Insurance

Sponsor Rules by Request

Requester Senate Finance Component No. 354

Expenditures/Revenues (Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2005 FY 2006 FY 2007 FY 2008 FY 2009 FY 2010

Personal Services
Travel
Contractual
Supplies
Equipment

Land & Structures
Grants & Claims

Miscellaneous
TOTAL OPERATING 38.3 84.1 925

38.3 84.1 92.5 101.8 112.0 123.2

101.8 112.0 123.2

CAPITAL EXPENDITURES

ICHANGE IN REVENUES ( 1004) 38.3 84.1 92.5 101.8 112.0 123.2 ]

FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts
1003 GF Match

1004 GF

1005 GF/Program Receipts
1037 GF/Mental Health

Other 1156 - Receipt Supported Services 38.3 84.1 92.5 101.8 112.0 123.2
TOTAL 38,3 84.1 92.5 101.8 112.0 123.2

Estimate of any current year (FY2004) cost: 90.0

Mark this box (X) if funding for this bill is included in the Governor's FY 2005 budget proposal: i X

POSITIONS

Full-time

Part-time

Temporary

ANALYSIS: (Attach a separate paqe if necessary)

This legislation establishes an Office of Administrative Hearings in the Department of Administration. This new office
would conduct hearings for insurance (AS 21.06.180-230, AS 21.14.010 and AS 44.62.310 and 3 AAC 15.040). The
division estimates needing additional funds to contract with the Department of Administration for 1,020 hours for six
hearings. On average, a hearing can involve 170 hours at a cost of $75.00/hour. Hours are expected to increase by
10% annually. Due to a variety of circumstances the number of hearings conducted in any year can vary.

The fund source for these hearings are receipt supported services (RSS) from licensing fees. When the funds are
transferred to the new office on or after January 1, 2005, it is anticipated that receipts for licensing fees totaling $38.3
(half of the total annual amount) will be transmitted via Inter-Agency Receipts to support the hearing services
reauested bv the division.
Prepared by: Linda S. Hall, Director
Division Insurance

Phone (907) 269-7900
Date/Time 3/1/04 4:15 PM

Approved by: Edgar Blatchford, Commissioner Date 3/1/2004

Agency Community & Economic Development

(Ravissd XBOVB Page 1of1



FISCAL NOTE

STATE OF ALASKA Fiscal Note Number: 16

2004 LEGISLATIVE SESSION Bill Version: CSSB 203(FIN)
(s) Publish Date: 3/3/04

Revision Date/Time (Note if correction): Dept. Affected: DCED

Title Office of Administrative Hearings RDU Occupational Licensing (117)
Component Occupational Licensing

Sponsor Rules by Request

Requester Senate Finance Component No. 2360

Expenditures/Revenues (Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2005 FY 2006 FY 2007 FY 2008 FY 2009 FY 2010

Personal Services
Travel
Contractual
Supplies
Equipment

Land & Structures
Grants & Claims

Miscellaneous
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

|CAPITAL EXPENDITURES

CHANGE IN REVENUES (

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1037 GF/Mental Health

Other 1156 - Receipt Supported Services

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2004) cost: 153.9
Mark this box (X) if funding for this bill is included in the Governor's FY 2005 budget proposal: |

P (0] S I T I O N S
Full-time

Tart-time

Temporary

-2

ANALYSIS: (Attach a separate page if necessary)
CSSB 203 (JUD) establishes an Office of Administrative Hearings in the Department of Administration.

Under the new Office of Administrative Hearings, the Division of Occupational Licensing would transfer its
current Hearing Examiner (PCN 08-1040) and Law Office Assistant (PCN 08-1038) to the Department of

Administration, included in the FYO5 budget request.

The fund source for these positions are receipt supported services (RSS) from licensing fees. When the
positions are transferred to the new office in FY05, it is anticipated that receipts from licensing fees (RSS)
totaling $159.5 will be transmitted via Inter-Agency Receipts to support the hearing services requested by

Occupational Licensing.

Phone (907) 465-2144
Date/Time 2/27/04 8:46 AM

Prepared by: Jennifer Strickler, Administrative Manager

Division Occupational Licensing
Approved by: Edgar Blatchford, Commissioner Date 2/27/2004
Agency Department of Community and Economic Development

(Roviscd 12/2003 OMB) Page lof 1



FISCAL NOTE

STATE OF ALASKA Fiscal Note Number: \7_

2004 LEGISLATIVE SESSION Bill Version: CSSB 203(FIN)
(S) Publish Date: 3/3/04

Revision Date/Time (Note if correction): Dept. Affected” LAW

Title "An Act relating to administrative hearings, to 'RDU CIVIL

hearing officers, and to administrative law judges;..." Component Labor & State Affairs

Sponsor Senate Rules

Requester ~ Senate Judiciary Component No.

Expenditures/Revenues (Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted below.

OPERATING EXPENDITURES FY2005  FY2006  FY2007  FY2008 FY2009  FY 2010

Personal Services

Travel

Contractual

Supplies

Equipment

Land & Structures
Grants &Claims
Miscellaneous
TOTAL OPERATING 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES

CHANGE IN REVENUES ( n

FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1037 GF/Mental Health

Other (Specify Type-Do not abbreviate)
TOTAL

0.0 0.0 0.0 0.0

Estimate of any current year %FYZO(M) cost: - 00
Check this box (X) if funding for this bill is included in the Governor's FY 2005 budget proposal:

PO S IT 1O N S
Full-time
Part-time
Temporary

ANALYSIS:  (Attach aseparate paqge if necessary)
This bill establishes the Office of Administrative Hearings in the Department of Administration. The office

will conduct all adjudicative administrative hearings for an extensive list of state programs, including
alcoholic beverage licensing, charitable gaming, banking, occupational licensing, and oil and gas
exploration, production, and pipeline transportation property taxes, among others.

The fiscal impact on the Department of Law will be during the first year or two of transition from the current
structure of agency hearing officers to the centralized Office of Administrative Hearings. Hundreds of
pages of regulations directing how the current adjudicative process is handled will need to be rewritten to
implement the new process. Boards, commissions and agency staff will need to be (ruined. Whether or not
the new workload can bo absorbed with existing staff will depend on how

Prepared by:  Kathryn A Daughhetee, Director Phone 465-3673
Division Administrative Services Date/Time 2/12/04 2:03 PM
Approved by:  Kathryn Daughhetee for Gregg D. Renkes, Attorney General Date 2/12/2004
Agency Department of Law

(RovisGd 12/2M3omb) Page lof__2



FISCAL NOTE #17

STATE OF ALASKA BILL NO. CSSB 203(FIN)
2004 LEGISLATIVE SESSION

ANALYSIS CONTINUATION

quickly the revised reﬁulatipn_s need to be implemented. This will likely vary fromagency to agency. Ifany of the regulations projects
assume an urgency that existing staff cannot meet, outsice contract counsel may be necessary to handle them. Given the
uncertainty, we cannot estimate what the potential cost might be.

Page 2 of 2



FISCAL NOTE

STATE OF ALASKA Fiscal Note Number: 18
2004 LEGISLATIVE SESSION Bill Version: CSSB 203(FIN)
(S) Publish Date: 3/3/04

Revision Date/Time (Note if correction): Dept. Affected: EED

Title ADMINISTRATIVE HEARINGS 'RDU
Component Various

Sponsor RLS by Request

Requester Component No.
Expenditures/Revenues (Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted below.

OPERATING EXPENDITURES FY 2005 FY 2006 FY 2007 FY 2008 FY 2009
Personal Services

Travel

Contractual

Supplies

Equipment

Land & Structures
Grants & Claims
Miscellaneous
TOTAL OPERATING » " * ¥ *

CAPITAL EXPENDITURES

CHANGE IN REVENUES ( ) !

FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify Type-Do not abbreviate)
TOTAL
*

Estimate of any current year (FY2004) cost:
Mark this box (X) if funding for this bill is included in the Governor's FY 2005 budget proposal:

POSITIONS
Full-time
Part-time
Temporary

A JALYSIS:  (Attach a separate page ifnecessar))

FY 2010

The annual cost for a centralized hearing office is indeterminate as the number of hearings is unpredictable

from year-to-year.

Prepared by:  Karen J, Rehfeld Phone 465-2802

Division Education Support Services

Approved by; Date 3/1/2004

Agency

(Revised 15/20030MB) Page 1of

Date/Time 3/1/04 5:41 PM

1



FISCAL NOTE

STATE OF ALASKA Fiscal Note Number: 19
2004 LEGISLATIVE SESSION Bill Version: CSSB 203(FIN)
(S) Publish Date: 3/3/04
Revision Date/Time (Note if correction): Dept. Affected: Revenue
Title Office of Administrative Hearings [RDU Revenue Programs & Services
"Component Commissioner's Office

Sponsor Rules Committee
Requester Senate Finance Component No. 123
Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY2005 FY2006  FY2007 FY2008 FY2009 FY 2010
Personal Services (198.1) (396.2) (396.2) (396 2) (396.2) (396.2)
Travel (L8) (3.9) (3.5) 3.9) (3.5) (39)
Contractual (29) (5.8) (5.8) (5.8) (5.8) (5.8)
Supplies (0.8) (15) (15) (15) (15) (15)
Equipment
Land & Structures
Grants &Claims
Miscellaneous

TOTAL OPERATING (203.6) (407.0) (407.0) (407.0) (407.0) (407.0)
CAPITAL EXPENDITURES
CHANGE IN REVENUES ( )
FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF (229) (45.6) (45.6) (45.6) (45.6) (45.6)
1005 GF/Program Receipts

1037 GF/Mental Health

1133 CSED Admin (1283)  (2566)  (256.6)  (2566)  (256.6)  (256.6)

1007 Interagency Receipts (52.4) (104.8) (104.8) (104.8) (104.8) (104.8)
TOTAL (2036)  (407.0) (407.0)  (4070)  (407.0)  (407.0)

Estimate of any current year (FY2004) cost: 0.0

Mark this box (X) if funding for this bill is included in the Governor's FY 2005 budget proposal:

POSITIONS

Full-time -5 -5 -5 -5 -5 -5

Part-time

Temporary

ANALYSIS:  (Attach a separate page if necessary)
This legislation would transfer the Department of Revenue's three hearing examiners and two support staff

positions to the newly created Office of Administrative Hearings at the Department of Administration.
Department of Revenue hearing examiners currently hear appeals of child support orders and
modifications, Permanent Fund dividend eligibility cases and charitable gaming license cases, The fiscal
note shows the transfer of five positions and the accompanying funding for those positions. The CSED
Admin funding source is federal money allocated to the Department of Revenue as reimbursement for the
cost of hearing child support cases. The Inter-agency receipt funding is the amount of the cost of heating
dividend eligibility cases. The general funds provide for the cost of other hearings such as charitable
gaming, special racing events or unclaimed property. Thes fiscal note reflects the change in effective date

from June 1, 2004, to January 1,2 0 0 5 .

Prepared by: ~ Steve Porter, Deputy Commissioner Phone 465-2305
Division Department of Revenue Date/Time 3/2/04 9:54 AM
Approved by:  Steve Porter, Deputy Commissioner Date 3/2/2004
Agency Department of Revenue
Page lof 1

(Roiacd LICTC30VB)



FISCAL NOTE

STATE OF ALASKA Fiscal Note Number: 20
2004 LEGISLATIVE SESSION Bill Version: CSSB 203(FIN)
() Publish Date: 3/3/04
Revision Date/Time (Note if correction): Dept. Affected: Revenue
Title Office of Administrative Hearings [RDU Revenue Programs & Services
'‘Component Permanent Fund Dividend
Rules Committee

Requester Senate Finance Component No. 981
Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2005 FY 2006 FY 2007 FY 20(18 FY 2009 FY 2010
Personal Services
Travel
Contractual (52.4) (104.8) (104.8) (10A8) (104.8) (104.8)
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING (52.4) (104.8) (104.8) (104.8) (104.8) (104.8)
CAPITAL EXPENDITURES |
ICUANGE IN REVENUES ( ) |
FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Mental Health
1050 Permanent Fund Dividend Fund (52.4) (104.8) (104.8) (104.8) (104.8) (104.8)

TOTAL (52.4) (104.8) (104.8) (104.8) (104.8) (104.8)

Estimate of any current year (FY2004) cost: 0.0
Check this box (X) if funding for this bill is included in the Governor's FY 2005 budget proposal:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separata page if necessary)
The Permanent Fund Dividend division currently contracts with the Department of Revenue

Commissioner’s Office for hearing officer services. The cost to PFD is $104.8 for FY 2004. Under this
legislation, these hearing officers would be transferred to the new Office of Administrative Hearings. This
fiscal note reflectsthe change in effective date from July 1, 2004, to January 1, 2005.

Phone 465-4785
Date/Time 3/2/04 9:50 AM

Date 3/2/2004

Prepared by:  Sharon Barton
Division Permanent Fund Dividend

Approved by: Steve Porter, Deputy Commissioner
Agency Department of Revenue

(Rovisod 12/2003 OMB) Page 1of 1



Independent Adm inistrative Hearings

W hy Central Panels Are Needed In Alaska

Alaska’s Administrative Hearing System Fragmented

In Alaska, there exists no central autonomous independent administrative hearing
office.

In the various office locations and political subdivisions of the Executive Branch
employees serve as hearing officers to adjudicate administrative appeals.

These employees are subject to control and supervision of the very agency that
renders decisions or has taken some action that is the subject of the appeal being
considered by the Hearing Officer.

It is hard for those requesting a hearing to feel they will receive fair and impartial
judgment from such an employee.

25 other states have now placed hearing officers in Central Panels to better protect
adjudicators (Hearing Officers) from agency influence.

Alaska’s fragmented hearing officer arrangement suffers from a lack of cross
training, direct supervision, as well as standard oversight in the conducting of
hearings and writing the opinions. (Poorly written opinions often do not withstand
the scrutiny of the Judicial Branch thus causing more work and expense for the
state as well as private parties).

In general, citizens are impacted more by administrative decisions than by
Judicial ones. The decisions of an agency can be pervasive and the impacts can
be extreme and costly to the economy and to the state. It is therefore, both in the
interest of the state and the citizen to achieve the highest standards of due process
possible in the Administrative Hearing process.



Thefollowing recommendations are based on actions and models used
by other states that have sought to bring about, timely, fair, efficient,
and high-quality Administrative Hearing Functions in their sovereigns.

Putting The House In Order

S Alaska’'s Administrative Hearing functions should e centralized to the
fullest extent possible.

The Central Panel should be budgeted via the existing process; however,
quality review and fiscal efficiency reports should be required.

~ Efficiencies Hamed through training, Ioglstlcs an dPro essional oversight wil
more than ofiset any upfront expenses of consolida

Highly Qualified Adjudicators.

One of the improvements for high quality hearings involves changing the designation
and the qualifications of Hearing Officers to those of Administrative Law Judges.
This can he accomplished through a reasonable transition time and through the course
of attrition. Trying to correct the present scattered system of unequally trained
hearing officers through a band-aid approach would ultimately be more expensive
and less certain of reaching high goals.

Change of Focus

The primary focus of independent Administrative Law Judges (ALJ) would not be
agency expertise, political goals, or internal policies, but guaranteeing timely due
process for the citizen. Agency representatives at independent hearings will provide
expertise just as they do now in a court proceeding.

Well-Trained Professionals

Central Panel Administrative Law Judges should be wcil trained and well schooled in
law and have the experience pertaining to the duties they will be carrying out.
Ongoing training should be instituted as well as cross training for efficiency and
expertise in adjudication matters. Non-legally trained Hearing Officers could be



retained contingent upon a commitment for training upgrades by those holding the
present positions.

Autonomy

Administrative Law Judges should be employed as unclassified, however their
positions should be protected through a dismissal for cause requirement. They should
be fairly paid as professionals in a highly respected field, and expected to present and
perform their duties in an atmosphere and manner of strict standards.

QOversight

A Chief Administrative Law Judge should have sole oversight responsibility of the
Central Panel with well laid out duties including day-to-day functions as well as the
hiring and the dismissal of those he or she is responsible to oversee.

Accountability

The Chief ALJ should be responsible for the overall goals of the Central Panel and
report both fiscal and administrative performance each year to the Legislature.
Reports should also include public approval ratings.

Good Government Reasons For
Central Panels In Alaska

Central Panels are goodfor government and goodfor those government serves. High
quality, fair, impartial hearings have the effect ofimproving all aspects of the
regulatory process by requiring administrators to do their work well enough to jtass
judicial scrutiny. Citizens are benefited through a more timely and fair hearing process
conducted by independent adjudicators.

A Different Master.

Central panels change the focus of Administrative hearings away from agency
priorities to that of due process. Issues of salary, employment, promotions, benefits,
even on down to office space, and parking privileges, would not be of any possible
consideration or consequence to a non-agency hearing officer.



An Improved Standard.

High standards of due process will be more easily attained and sustained in a truly
professional, judicially protected, well trained and well supervised Central Hearing
Office that is separately budgeted and closely monitored by the legislature.

Reasonable Transition.

Current hearing officers could be retained, however cross training for better
efficiency and reduction of burnout would be completed. This will lead to higherjob

satisfaction and ultimately higher expertise.

Human Resources.

Central Panels facilitate peer consultation and create an atmosphere of pride and
lolly public purpose goals within the fundamental authority and obligations of the

Executive Branch.

Back-up Coverage.

In the case of an ALJ being ill or unavoidably detained would serve the public well
both in timeliness and efficiency. Additionally, the Chief ALJ can assign caseload in
the most efficient and fair manner possible.

Outstanding Environment.

A well-directed Central Panel should attract those who see the vision and goals of due
process as a highly desirable form of public service. It should be an interesting and
challenging place of legal expertise to which better law school graduates would

apply.
A Training Center.

The Central Office can provide the training for other Hearing Officers in the Stale
who are not yet located there. It may also serve as a clearinghouse for troublesome
decisions or those remanded by a Commissioner or even the Governor.



Applying High Standards.

A code of ethics would be required and the development of the most respectful
demeanor and temperament should evolve. Performance evaluation standards would
be put in place and an emphasis on well-written decisions established.

Wealth of Information.

A Central Panel offers the cost savings and efficiency of a pool of both written and
institutional resources. A uniform standardized writing format can be pul into
place.Decisions can be published and available on a egular basis to the public, other
ALJ’s and State administrators and regulation writers and enforcers. A body of
administrative law can be developed to facilitate participants with resolving future

problems.

Real Expertise.

A Central Panel would have asingle legal advisor to assist ALJs and is well schooled
in administrative law, but does not appear in contested cases.

Built In Review.

A Central Panel would be a valuable resource when undertaking changes to
administrative procedures acts. Conversely, scattered or fragmented system of
hearing officers has little chance of pulling together the improvements needed in
administrative law.

More Respect.

Attorneys on both sides of contested issues would respect and conduct their
proceedings better in the presence of well-trained independent ALJs. Presentations
would be more thorough and insightful. As an independent tribunal, the Central Panel
would belter serve the high goal ofjustice thereby providing resolution and in many
cases the finality needed to reestablish productivity.

Bad Regulations Not Protected.

If ALJs are not attached to agencies, better drafted, more carefully promulgated and
more judiciously enforced regulations are the end result.

Savings Through Time and Consistent Quality.

Evidence from other states reflects that by centralizing administrative adjudication
procedures, tremendous economies of scale have resulted, and lax payers money
expended in the administration of this quasi-judicial hearing function has been greatly

diminished.



High Public Approval.

Whenever obvious and long term inefficiencies and biases are corrected in
government the public approval is very high. In the case ofadministrative hearings,
theory, common sense understanding and practical application are all easily
understood and appreciated by the generalpublic.

The economic benefit ofafair, high quality and efficient due process hearing is
immense. Nothing is more crippling to an economy than unpredictable time
constraints and inconsistent decisions by those who regulate and adjudicate
administrative law.

The loss ofproductivity, the sense ofdiscouragement and dismay that apoor
hearingfunction can bring destroys not only current productivity, but crushes
manyfuture hopes as well. Dealing with government has come to occupy a larger
and larger portion of every entrepreneur’s plan and budget.

Summary

> Alaska’s Administrative Hearing Officer functions arc scattered.
inconsistently trained, inconsistently paid, and loo closely associated with
agency influence. Oversight comes from a myriad of places and from matters
that change with the political winds.

> There is no way for the legislature or the administration to accurately
understand or assess either the efficiencies or the costs of Administrative
Hearings. The quality of hearing decisions, both oral and written, varies.

V' The quality of the atmosphere for both the Hearing Officer and the
adjudication process varies widely. The respect of the public for the process is
low. The confidence in the process is low. Those Hearing Officers who excel
in their expertise are treated no differently than those who do not.

> The ability of an Agency to tie up a plaintiff in the hearing process is nearly
unlimited. The percentage of decisions of the agency overturned by Hearing
Officers is below national norms. The percentage of Hearing Officer decisions
overturned by Agencies is below national norms.

The cost to business in dealing with administrative hearings has never been
calculated, but is likely to be enormous. Many small businesses simply cannot
afford the delays agencies can cause in the process. Attorneys are reluctant to



put out a full court press at the administrative level because of the low chance
of success.

> In the scale of delivering due process, Alaska’s current administrative hearing
process, barely passes even the most liberal litmus tests. Poor quality
reqgulations, poorly administered, upheld through in-house hearing officers
pul the state at risk and a fragile economy in a tailspin.

V' There simply is no positive reason to continue scattered, in-house
administrative hearings in Alaska. On the other hand, there certainly is a host
of good business, citizen and good government reasons to establish
independent, central panels in the 49'1state.

Positive Results Across the Board

y Independent Administrative Hearings are us_ually established through the
cooperation of an Adminjstration that is W||||n? 0 stay focused on goals that
benefit the public through the impro™ ,.nts of the governing procéss.

'y Not one of the 25 states using this reform has repealed or moved away from
Central Panels once they put them in place.

Vv Not one state has reported anything but cost savings and public efficiencies.

> To the contrar}/, states that have enacted this vital reform report high public
approval, a better business climate, a more efficient and effective
government, fewer court cases, and large cost savings through efficiency of

service delivery.

Moast good government reforms occur when there exists a high degree of
cooperation between the Executive and the Legislature.

There may never be a more opportune time for Alaska to restructure
and improve its administrative hearing functions.



MODEL CODE OF JUDICIAL CONDUCT

FOR STATE ADMINISTRATIVE LAW JUDGES®©

Board of Governors

NATIONAL ASSOCIATION OF
ADMINISTRATIVE LAW JUDGES

PREAMBLE

Our state administrative legal system is based on the principle that an independent, fair and
competent administrative judiciary will interpret and apply the laws that govern consistent with
American concepts of justice. Intrinsic to all sections of this Code are the precepts that state
administrative law judges, individually and collectively, must respect and honor their office as a
public trust and strive to enhance and maintain confidence in our legal system. The state
administrative law judge decides questions of fact and law for the resolution of disputes and is a
highly visible symbol of government under the rule of law.

This Code of Judicial Conduct for State Administrative Law Judges is intended to establish
standards for ethical conduct. The Canons and Sections contained in this code are rules of
reason. They should be applied consistent with constitutional requirements, statutes,
administrative rules and decisional law and in the context of all relevant circumstances. The Code
is to be construed so as to not impinge on the essential independence of the state administrative

law judge in making judicial decisions.

The Code of Judicial Conduct for State Administrative Law Judges is not intended as an
exhaustive guide for the conduct of state administrative law judges. They should also be
governed in their official judicial and personal conduct by general ethical standards. The Code is
intended, however, to state basic standards which should govern the conduct of all judges and to
provide guidance to assist such judges in establishing and maintaining high standards of judicial

and personal conduct.

Except where modified, this Code follows the language of the American Bar Association Model
Code of Judicial Conduct for Federal Administrative Law Judges. This Code is also based upon
the American Bar Association Model Code of Judicial Conduct (1990). The American Bar
Associalion's codes are copyrighted by the American Bar Association and are used with

permission.



The Model Code of Judicial Conduct for State Administrative Law Judges is copyrighted by the
National Association of Administrative Law Judges.

Contents

CANONS

1f'  ™e Administrative Law Judge Shall Uphold the Integrity and Independence of the

Administrative Judiciary

2 A State Administrative Law Judge Shall Avoid Impropriety and the Appearance of Impropriety
All Activities

3 A State Administrative Law Judge Shall Perform the Duties of the Office Impartially and
Diligently

4 A Slate Administrative Law Judge May Engage in Activities to Improve the Law, the Legal
System and the Administration of Justice

5 A State Administrative LawJudge Shall Regulate the Judge's Extra-Judicial Activities to
Minimize the Risk of Conflict with Judicial Duties

6 A State Administrative Law Judge Shall Limit Compensation Received for Quasi-Judicial and
Extra-Judicial Activities

7 A State Administrative Law Judge Shall Refrain from Political Activity Inappropriate to the
Judicial Office

8 Compliance with the Code of Judicial Conduct

CANON 1

A State Administrative Law Judge Shall Uphold the Integrity and

Independence of the Administrative Judiciary



An independent and honorable administrative judiciary is indispensable to justice in our society. A
state administrative law judge shall participate in establishing, maintaining and enforcing high
standards of conduct and shall personally observe those standards of conduct so that the
integrity and independence of the administrative judiciary will be preserved. The provisions of this
Code should be construed and applied to further that objective.

CANON 2

A State Administrative Law Judge Shall Avoid Impropriety and the
Appearance of Impropriety in All Activities

A. A state administrative lawjudge shall respect and comply with the law and shall act at all times
ina manner that promotes public confidence in the integrity and impartiality of the administrative

judiciary.

B. A state administrative law judge shall not allow family, social, political or other relationships to
influence judicial conduct or judgment. Ajudge shall not lend the prestige of the office to advance
the private interests of the judge or others, nor convey or permit others to convey the impression
that they are in a special position of influence. A judge shall not testify voluntarily as a character

witness.

COMMENTARY

Public confidence in the administrativejudiciary is eroded by irresponsible or improper conduct by
state administrative lawjudges. Judges mustavoid all improprietyand appearance ofimpropriety
Judges mustexpectto be the subject ofconstantpublic scrutiny. Judges musttherefore accept

restrictions on theirconduct thatmightbe viewedas burdensome by the ordinary citizen and

should do so freely or willingly.

State administrative lawjudges should distinguish between properand improperuse ofthe
prestige ofoffice in all oftheiractivities. Forexample, itwould be improperforjudges to allude to
their office to gain a personaladvantage such as deferential treatment when stopped by a police

officer for a traffic offense. Similarly, judicial or official letterhead mustnotbe used forconducting

ajudge'spersonalbusiness.



The testimony ofa state administrative lawjudge as a character witness injects the prestige of
thejudge's office into the proceeding in which thejudge testifiesand may be misunderstood to be
an official testimonial. This Canon, however, doesnot afford thejudge aprivilege against

testifying in response to an official summons.

C. A state administrative lawjudge shall not hold membership in any organization that practices

invidious discriminate. .... basis of race, sex, religion or national origin.

COMMENTARY

Itis inappropriate fora state administrative lawjudge to hold membership in any organization that
practices invidious discrimination on the basis ofrace, sex, religion or national origin. Membership
ofajudge inan organization thatpractices invidious discrimination may give rise to perceptions
by minorities, women and others thatthejudge's impartiality is impaired. Whetheran organization
practices invidious discrimination is often a complex question to whichjudges should be sensitive.
The answer cannotbe determined from a mere examination ofan organization's current
membership rolls butratherdepends on the history ofthe organization's selection ofmembers
and other relevant factors. An organization is generally said to discriminate invidiously ifit
arbitrarily excludes from membership on the basis ofrace, religion, sex ornational originpersons

who would otherwise be admitted to membership,

When aperson who is a state administrative lawjudge on the date this Code becomes effective
teams thatan organization to which thejudge belongs engages ininvidious discrimination that
wouldpreclude membership, thejudge ispermitted, in lieu o fresigning, to make immediate
efforts to have the organization discontinue its invidiously discriminatorypractices, butis required
to suspend participation in any other activities ofthe organization. Ifthe organization fails to
discontinue its invidiously discriminatorypractices as promptly as possible (and in allevents
within a year ofthejudge's firstlearning o fthe practices), thejudge is required to resign

immediately from the organization.

CANON 3

A State Administrative Law Judge Shall Perform the Duties of the

Office Impartially and Diligently



The judicial duties of a state administrative law judge take precedence over all other activities.

Judicial duties include all the duties of the office prescribed by law. In the performance of these

duties, the following standards apply:
A. ADJUDICATIVE RESPONSIBILITIES

1. A state administrative lawjudge shall be faithful to the law and maintain professional
competence in it. A judge shall not be swayed by partisan interests, public clamor or fear of

criticism.
2. A state administrative lawjudge shall maintain order and decorum in proceedings.

3. A slate administrative lawjudge shall be patient, dignified, and courteous to litigants,
witnesses, lawyers and others with whom the judge deals in an official capacity and shall require

similar conduct of lawyers or other representatives, staff members and others subject to the

judge's direction and control.

COMMENTARY

The duty to hearallproceedings fairly and with patience isnotinconsistent with the duty to
promptly dispose ofthe business ofthe state administrative lawjudge. Judges can be efficient

and businesslike while being patientand deliberate.

A state administrative lawjudge must refrain from speech, gestures orotherconduct that could
reasonably be perceived as sexualharassmentand mustrequire the same standard ofconduct

ofothers subjectto thejudge's direction and control.

4. A state administrative law judge shall accord to all persons who are legally interested in a
proceeding, or their representatives, full right to be heard according to law. A state administrative
law judge shall not initiate, permit or consider ex parte communications or consider other

communications made to the judge outside the presence of the parties concerning a pending or

impending proceeding except that:

a. Where circumstances require, ex parte communications for scheduling, administrative

purpo”™-3 or emeiyencies that do not deal with substantive matters or issues on the merits are

authorized; provided:

i. the judge reasonably believes that no party will gain a procedural or tactical advantage as a

result of the ex parte communication, and



ii. the judge makes provisions promptly to notify all other parties of the substance of the ex parte

communication and allows an opportunity to respond.

b. A judge may obtain the advice of a disinterested expert on the law applicable to the proceeding
before the judge if the judge gives notice to the parties of the person consulted and the substance

of the advice, and affords the parties reasonable opportunity to respond.

c. A judge may consult other judges and support personnel whose function is to aid the judge in

carrying out the judge's adjudicative responsibilities.

d A judge may. with the consent of the parties, confer separately with the parties and their

lawyers in an effort to mediate or settle matters pending before the judge.

e. A judge may initiate or consider any ex parte communications when expressly authorized by

law to do so.

f. Decisions of a state administrative lawjudge shall be based exclusively on evidence in the

record of the proceeding and material that has been officially noticed.
COMMENTARY

Thisprovision is in conformity with the American BarAssociation Model Code ofJudicial Conduct
of 1990. The proscription againstcommunications concerning a proceeding includes

communications from lawyers, law teachers and otherpersons who are notparticipants in the

proceeding, except to the limited extentpermitted.

To the extentreasonablypossible, allparties and their lawyers shallbe included in

communications with ajudge.

Wheneverpresence ofa party ornotice to thatparty is required by Canon 3 A. 4, itis the party's

lawyer, or ifthe partyis unrepresented the party, whoisto be presentorto whom notice is to be

given.

An appropriate and often desirableprocedure forajudge to obtain the advice ofa disinterested

experton legalissues is to invite the expert to file a briefamicus curiae.

Certainex parte communication is approved by Canon 3 A 4 to facilitate scheduling aua other
administrativepurposesand toaccommodate emergencies Ingeneral, however, ajudge must

discourage ex parte communications and allow itonly ifall criteria stated in Canon 3 A. 4 are



clearlymet. Ajudge mustdisclose to allparties allex parte communications described in Canon 3

A. 4aand3 A 4bregardingaproceedingpending orimpending before thejudge.

Ajudge mustnotindependently investigate facts in a case, unless authorized by law, and must

consider only the evidence presented.

Ajudge mayrequestaparty tosubmitproposed findings offactand conclusions oflaw, so long
as the otherparties are apprised ofthe requestandare given an opportunity to respond to the

proposed findings and conclusions.

Ajudge must make reasonable efforts, including the provision ofappropriate supervision, to

ensure that Section 3 A. 4 is not violated through law clerks or otherpersonnelon thejudges

staff.

Ifcommunication between thejudge and the appellate tribunal with respectto a proceeding is
permitted, a copy ofany written communication or the substance ofany oralcommunication

should be provided to allparties.

5. Astate administrative law judge shall dispose of all judicial matters promptly, officially and

fairly.

COMMENTARY

Promptdisposition ofthe state administrative lawjudge's business requires ajudge to devote
adequate time to his orher duties, to be punctualin attending hearings and expeditious in

determining matters under submission, and to insist that other subordinate officials, litigants and

their lawyers orrepresentatives cooperate with thejudge to thatend.

6. Astate administrative lawjudge should prohibit broadcasting, televising, recording or
photographing in hearing rooms and areas immediately adjacenl lo the hearing rooms during
hearings or recesses between hearings, except that under rules prescribed by an appropriate
authority, a judge may authorize broadcasting, televising, recording and photographing of
proceedings in hearing rooms and areas immediately adjacent thereto consistent with the right of
the parties to a fair hearing and subject to express conditions, limitations and guidelines which
allow such coverage in a manner that will be unobtrusive, will not distract the hearing participants
and will not otherwise interfere with the administration of justice



7. A state administrative lawjudge shall require participants in proceedings before the judge to
refrain from manifesting, by words or conduct, bias or prejudice based upon race, sex, religion,
national origin, disability, age, sexual orientation or socioeconomic status, against parties,
witnesses, counsel or others. This Section does not preclude legitimate advocacy when race,
sex, religion, national origin, disability, age, sexual orientation or socioeconomic status, or other

similar factors, are issues in the proceeding.

COMMENTARY

A state administrative lawjudge mustperformjudicial duties impartiallyand fairly. Ajudge who
manifests bias on any basis inaproceeding impairs the fairness ofthe proceeding and brings the
administrativejudiciary into disrepute. Facialexpression and body language, in addition to oral
communication,can give the parties, lawyers orrepresentatives in the proceeding, and others an

appearance ofbias. Ajudge musthbe alerttoavoid behavior thatmay be perceived as prejudicial.

8. A state administrative law judge shall not, while a proceeding is pending or impending, make
any public comment that might reasonably be expected to affect its outcome or impair its fairness
or make any nonpublic comment that might substantially interfere with a fair hearing. The judge
shall require similar abstention on the part of agency personnel subject to the judge's direction
and control. This Section does not prohibit state administrative law judges from making public
statements in the course of their official duties or from explaining for public information the
procedures of the agency. This Section does not apply to proceedings in which the judge is a
litigant in a personal capacity.

COMMENTARY

This subsection is notintended to preclude participation in an association ofstate administrative
lawjudges merely because such an association makes public comments abouta pending or

impending proceeding in an agency where thejudge serves. The subsection is directed primarily
atpubliccomments by a state administrative lawjudge concerning a proceeding before another

judge inan agency where the commentingjudge serves.

9 Astate administrative law judge shall not disclose or use, for any purpose unrelated to judicial
duties, information acquired m a judicial capacity that by law is not available to the general public.

10. A state administrative law judge should ot be subject to the authority, direction or discretion
of one who has served as investigator, prosecutor or advocate ina proceeding before the judge

or in ils pre-adjudicative stage.



B. ADMINISTRATIVE RESPONSIBILITIES

1. Astate administrative lawjudge shall diligently discharge assigned administrative
responsibilities without bias or prejudice, maintain professional competence in judicial
administration and facilitate the performance of the administrative responsibilities of other state

administrative law judges.

2. A state administrative lawjudge shall require staff and other persons subject to the judge's
direction and control to observe the standards of fidelity and diligence that apply to the judge.

3. A state administrative lawjudge shall lake appropriate action or initiate appropriate disciplinary
measures against a state administrative lawjudge, lawyer, representative or others for
unprofessional conduct of which the judge may become aware.

COMMENTARY

Appropriate action may include communication with the state administrative lawjudge, lawyeror
representative, who has committed the violation, other directaction ifavailable, and reporting the

violation to the appropriate authority, or otheragency or body.

C. DISQUALIFICATION

1. Astate administrative lawjudge shall disqualify himself or herself in any proceeding in which
the judge's impartiality might reasonably be questioned, including but not limited to instances

where:

a. the state administrative law judge has a personal bias or prejudice concerning a party or a
party's lawyer or other representative involved in the proceeding;

b. the state administrative lawjudge served as lawyer or representative in the matter in
controversy, or a lawyer with whom the judge practiced law served during such association as a
lawyer concerning the matter, or the judge or such lawyer has been a material witness

concerning it

COMMENTARY

A lawyerin a governmentalagency does notnecessarily have an association with other lawyers

employed by thatagency within the meaning ofthis subsection.



c. the state administrative lawjudge has served in other governmental employment and in such
capacity participated as counsel, adviser or material witness concerning the proceeding or
expressed an opinion concerning the merits of the particular case in controversy;

d. the state administrative law judge, individually or as a fiduciary, or the judge's spouse or minor
child residing in the judge's household, has a more than de minimis financial interest in the
subject matter in controversy or ina party to the proceeding, or any other interest that could be
substantially affected by the outcome of the proceeding;

e. the state administrative law judge or the judge's spouse or a person within the third degree of
relationship to either of them or the spouse of such a person:

(i) is a party to the proceeding, or an officer, director or trustee of a party;
(i) is acting as a lawyer or representative in the proceedin

(iii) is known by the judge to have an interest that could be substantially affected by the outcome

of the proceeding;
(iv) is to the judge's knowledge likely to be a material witness in the proceeding.

COMMENTARY

The factthata lawyerin a proceeding is affiliated with a law firm with which a lawyer-relative of

the state administrative lawjudge is affiliated does not of itselfdisqualify thejudge. Under
appropriate circumstances, the factthat "thejudge's impartiality mightreasonably be questioned”
under Canon 3 C. L or that the lawyer-relative known by thejudge to have an interestin the law
firm that could be "substantially affected by the outcome ofthe proceeding”under Canon 3

C. L1(e)(iu) may require thejudge's disqualification. A de minimis interests an insignificantinterest
that would neither affectthe independentprofessionaljudgmentofthe state administrative law

judge northe conductofthejudge's official duties.

2. State administrative law judges should be aware of their personal and fiduciary financial
interests, and make a reasonable effort to keep informed about the personal financial interests of
their spouse and minor children residing in the judges' households.

3. For the purposes of this section, the following words or phrases shall have the meaning
indicated;



a. the degree of relationship is calculated according to the civil law system;
COMMENTARY

According to the civil law system, the third degree ofrelationship test would torexample,
disqualify the state administrative lawjudge ifthejudge's orjudge's spouse's father, grandfather,
unde, brotherorniece's hushand were a party orrepresentative in theproceeding but wouldnot

disqualify the judge ifa cousin were aparty orrepresentative lawyerin the proceeding.
b. "fiduciary" includes such relationships as executor, administrator, trustee and guardian;

¢. "financial interest” means ownership of more than a de minimis legal or equitable interest,
however small, or a relationship as director, advisor or other active participant in the affairs of a

party, except that:

() ownership in a mutual or common investment fund that holds securities is not a "financial
interest" in such securities unless the state administrative lawjudge participates in the

management of the fund;

(i) an office in an educational, religious, charitable, fraternal or civic organization is not a
“financial interest" in securities held by the organization;

(iii) the proprietary interest of a policyholder in a mutual insurance company or a depositor ina
mutual savings association or a similar proprietary interest is a "financial interest" in the
organization only if the outcome of the proceeding could substantially affect the value of the

interest;

(iv) ownership of government securities is a "financial interest” in the issuer only if the outcome of
the proceeding could substantially affect the value of the securities.

d. "proceeding” includes pre-hearing or other stages of litigation.

D. REMITTAL OF DISQUALIFICATION

A state administrative law judge disqualified by the means of Canon 3 C. may, instead of
withdrawing from the proceeding, disclose on the record the basis of the disqualification. If,
following disclosure of any basis for disqualification other than personal bias or prejudice
concerning a party, 'he parties and lawyers or representatives, independently of the judge’s
participation, all agree that the judge should not be disqualified and the judge is willing, the state



administrative lawjudge may participate in the proceeding. The agreement shall be incorporated

in the record of the proceeding.

COMMENTARY

A remittalprocedure provides the parties an opportunity toproceed without delay ifthey wish to
waive the disqualification. To assure thatconsideration ofthe question ofremittalis made
independently ofthe state administrative lawjudge. ajudge mustnot solicit, seek orhear
commentonpossible remittalor waiver ofthe disqualification unless the partiesjointlypropose
remittalafter consultation as provided in the rule. A party may act through counselifcounsel
represents on the record that the party has been consultedand consents. As a practical matter, a

judge may wish to have allparties sign the remittalagreement.

CANON 4

A State Administrative Law Judge May Engage in Activities to Improve the Law,

the Legal System and the Administration of Justice

A state administrative law judge, subject to the proper performance of judicial duties, may engage
in the following quasi-judicial activities, if in doing so doubt is not cast on the capacity to decide

impartially any issue that may come before the judge:

A. Speak, write, lecture, teach and participate in other activities concerning the law, the legal

system and the administration of justice.

B. May appear at a hearing before an executive or legislative body or official and may otherwise

consult with an executive or legislative body or official, un ess otherwise prohibited by law.
COMMENTARY

Canon 4 C. ofthe ModelABA Code was modified to permitstate administrative lawjudges to
appearatpublic hearings and consult with executive and legislative bodies and officials, ifno!
prohibited by law. e g., the federal Hatch Actor other similarlaws, and no doubtis caston the

judge’s ability to decide impartiallyany issue thatmay come before thejudge.



C. May serve as a member, officer or director of an organization or governmental agency devoted
to the improvement of the law, the legal system or the administration of justice. A state
administrative lawjudge may assist such an organization in raising funds and may participate in
their management and investment, but should not personally participate in public fund raising
activities. Ajudge may make recommendations to public and private fund-granting agencies on

projects and programs concerning the law, the legal system and the administration of justice.
COMMENTARY

As ajudicialofficerandperson specifically learned in the law, a state adm inistrative law judge is
ina unigue position to contribute to the improvemento fthe law, the legalsystem and the

adm inistration ofjustice, including revision ofsubstantive and procedurallaw. To the extent that
time permits, ajudge is encouraged to do so, eitherindependently or through a bar association,

judicialassociation orotherorganization dedicated to the improvementofthe law.
Extra-judicialactivities are governed by Canon 5.
CANON 5

A State Administrative Law Judge Shall Regulate the Judge's Extra-Judicial Activities to
Minimize the Risk of Conflict with Judicial Duties

A. EXTRA-JUDICIAL ACTIVITIES IN GENERAL

A state administrative law judge shall conduct all of the judge's extra-judicial activities so that they

do not:

1. cast reasonable doubt on the judge's capacity to act impartially as a judge;

2.demean the judge's office; or

3. interfere with the proper performance of the judge's duties.
COMMENTARY

The com plete separation ofa state adm inistrative law judge from extrajudicialactivities is neither
possible nor wise. A state adm inistrative law judge should notbecome isolated from the

community in which thejudge lives.



Expressions ofbias orprejudice by ajudge, even outside thejudge'sjudicialactivities, may cast
reasonable doubton thejudge's capacity to actimpartiallyas ajudge. Expressions which may do
so includejokes orotherremarks demeaning individuals on the basis oftheirrace, sex, religion,

national origin, disability, age, sexualorientation orsocioeconom ic status.

B. AVOCATIONAL ACTIVITIES

A state administrative lawjudge may write, lecture, teach and speak on non-legal subjects and

engage inthe arts, sports and other social and recreational activities.

C. CIVIC AND CHARITABLE ACTIVITIES

A slate administrative law judge may participate in civic and charitable activities that do not reflect
adversely upon impartiality or interfere with the performance of judicial duties. A judge may serve
as an officer, director, trustee or advisor of an educational, religious, charitable, fraternal or civic

organization not conducted for the economic or political advantage of its members, subject to the

following limitations:

1. A state administrative law judge should not serve ifitis likely that the organization will be
engaged in proceedings that would ordinarily come before the judge or will be regularly engaged

inadversary proceedings before any agency in which the judge serves.

COMMENTARY

The changing nature ofsom e organizations and oftheirrelationship to the law m akes it
necessary forajudge regularly to reexamine the activities ofeach organization with which he or

she is affiliated to determine ifitis proper to continue thejudge's relationship with it

2, A state administrative law judge should not use or permit the use of the prestige of the judge's
office for the purpose of soliciting funds for any educational, religious, charitable, fraternal or civic
organization, but the judge may be listed as an officer, director or trustee of such an organization.
The judge should not be a speaker or the guest of honor at an organization's fund raising events,

but may attend such events.

COMMENTARY



This subsection is notintended to discourage participation in the identified organizations or
preclude the use ofajudge's name on stationary orotherm aterialused to solicit contiibutions,
provided thejudge's name and office are in no way selectively em phasized. The language ofthe
ModelABA Code was modified to permitjudges to solicit funds for charitable and othernam ed

organizations ifthey do notuse the prestige ofoffice in doing so.

Ajudge’'s participation in an organization devoted to quasi-judicial activities is governed by Canon

4.
D. FINANCIAL ACTIVITIES

1. A state administrative law judge shall refrain from financial and business dealings that tend to
reflect adversely on impartiality, interfere with the proper performance of judicial duties, exploit
the judge's official position or involve the judge in frequent transactions with lawyers or persons

likely to come before the agency inwhich the judge serves.

2. Subject to the requirements of subsection (1), a slate administrative lawjudge may hold and

manage personal investments, including real estate, and engage in other remunerative activity.
COMMENTARY

The specific prohibition contained in the ModelABA Code againstajudge’'s service as an officer,
director, manager, advisoror employee ofany business (which has sometimes been interpreted
to bar such participation in a family business) has been deleted, because thegeneralprohibitions
in Canon 3 C. 1 and statutes orrules prohibiting such activities byjudges involving agencies
wherein they serve render the specific prohibition somewhatsuperfluous and because generic
prohibition ofinvolvementin a family business was regarded as unnecessary and undesirable.
Involvementin a business that neither affects the independentprofessionaljudgmentofthe state

adm inistrative law judge nor the conduct ofthejudge’'s official duties is notprohibited.

3. A state administrative lawjudge shall manage the judge's investments and other financial
interests to minimize the number of cases in which the judge is disqualified. As soon as judges
can do so without serious financial detriment, judges shall divest themselves of investments and

other financial interests that might require frequent disqualification.

4. Neither a state administrative lawjudge nor a member of the family residing in the judge's

household should accept a gift, bequest, favor or loan from anyone except as follows:



a. A state administrative lawjudge may accept a gift incident to a public testimonial to the judge,
books supplied by publishers on a complimentary basis for official use, 0l an invitation to the
judge and the judge's spouse to attend a function or activity devoted to the improvement of the

law, the legal system or the administration of justice.

b. A state administrative law judge or a member of the family residing in the household may
accept ordinary social hospitality; a gift, bequest, favor or loan from a relative or close personal
friend; a wedding or engagement gift; a loan from a lending institution in its regular course of
business on the same terms generally available to persons who are not administrative law

judges; or a scholarship or fellowship awarded on the same terms applied to other applicants.

c. A state administrative law judge ora member of the family residing in the household may
accept any other gift, bequest, favor or loan only ifthe donor is not a party or other person whose
interests have come or are likely to come before the judge, or the gift is otherwise consistent with

relevant agency rules and is reported to the extent required by such rules and other applicable

laws.

COMMENTARY

The ABA ModelCode ofludicial Conduct was modified to permitthe acceptance o fgifts

perm itted by agency rules.

5. For purposes of this section "member of the family residing in the household" means any
relative of the state administrative law judge by blood or marriage, or a person treated by a judge

as amember of the familv, who resides in the household.

6. A state administrative law judge is not required by this Code to disclose income, debts or

investments, except as provided by law.

COMMENTARY

Canon 3 requires ajudge to disqualify him selforherselfin any proceeding in which thejudge has
a significant financialinterest, however small; Canon 5 requires ajudge to refrain from engaging
in business and from financialactivities that mightinterfere with the impartialperformance ofthe
judge's official duties. Ajudge has the rights ofan ordinary citizen, including the right to privacy of

thejudge's financial affairs, exceptto the extent thatlimitations thereon are required to safeguard

the properpenormance ofthejudge's duties.



7. Information acquired by state administrative law judges in their judicial capacity shall not be

used or disclosed by the judge in financial dealings or for any other purpose not related to judicial

duties.

E. FIDUCIARY ACTIVITIES.

A state administrative lawjudge shall not serve as an executor, administrator, trustee, guardian or
other fiduciary if such service will interfere with the proper performance of judicial duties or if it is
likely that as a fiduciary the judge will be engaged in proceedings that would ordinarily come
before the judge, or if the estate, trust or ward becomes involved in adversary proceedings in an
agency in which the judge serves or one under its appellate jurisdiction. While acting as a

fiduciary, a state administrative law judge is subject to the same restrictions on financial activities

that apply to the judge in the judge's personal capacity.
COMMENTARY

Ajudge's obligation under this Canon and thejudge's obligation as a fiduciary may come into
conflict. For exam ple, ajudge should resign as trustee ifit would resultin detriment to the trustor
divestitofholdings whose retention wouldplace thejudge in violation ofCanon 5 D. 3. The
specific prohibitions contained in the ABA Code ofludicialConductagainstajudge$s service as
executor, administrator, trustee, guardian or other fiduciary were deleted, because thegeneral
prohibition in Canon 5 C. and 5 D ., and statutes orrules regulating conflicting activities in
agencies where ajudge serves, render such provisions somew hatsuperfluous and because a

generic prohibition ofsendee in such fiduciary capacities was regarded as unnecessary and

undesirable.

F. ARBITRATION.

A state administrative law judge may act as an arbitrator or mediator if such activity does not
affect the independent professional judgment of the administrative law judge or the conduct of his
official duties. A state administrative lawjudge shall not be an arbitrator or mediator over a matter

which the administrative lawjudge may later preside.

G. PRACTICE OF LAW.

A state administrative law judge may practice law if such activity would neither affect the
independent professional judgment of the state administrative law judge nor the conduct of the

judge's official duties. An attorney who is a state administrative lawjudge shall not accept the



representation of a clientwho is a litigant before the tribunal for whom the state administrative law
judge serves or ifthere is a likelihood that such person will appear before the judge. A stale
administrative law judge shall not practice law before the administrative tribunal for which the

judge serves.

COMMENTARY

The American BarAssociation ModelCode ofludicial Conductfor FederalAdm inistrative Law
Judges states thata federaladm inistrative law judge should notpractice law oractas an
arbitrator or mediator. However, itis common for state adm inistrative lawjudges to be hired on a
part-time oras needed basis while maintaining a legalpractice. Also, state adm inistrative law
judges are compensated ata much lowerlevelthan federaladm inistrative lawjudges. /IS long as
the professionaljudgment o fthe adm inistrative lawjudge is notim paired by such unrelated

activities, then conflicts should notnormally occur. The provisions ofthis Code have been

m odified accordingly.
H. EXTRA-JUDICIAL APPOINTMENTS.

A state administrative lawjudge may accept appointment to a governmental committee,
commission or other position that is concerned with issues of policy on matters which may come
before the judge ifsuch appointment neither affects the independent professional judgment of the

state administrative law judge nor the conduct of the judge's official duties.

COMMENTARY

Valuable sem ces have been rendered in the past to the states and the nation byjudges
appointed by the executive to undertake importantextra-judicialassignments. The
appropriateness ofconferring these assignments on state adm inistrative lawjudges mustbe
assessed, however, in lightofthe demands onjudicialmanpower created by today's crowded
dockets and the need toprotectjudges from involvementin m atters that mayprove to be
controversialand which m ay affect thejudge's impartiality. Judges should notbe expected or
permitted to acceptgovernmentalappointments thatcould interfere with the effectiveness and
independence ofthe adm inistrativejudiciary. State adm inistrative lawjudges may be disqualified
from particular cases due to Canons 3 A4.and3 C.l.c. The ABA Code oflJudicialConduct was
modified to permitjudges to acceptappointments to appropriate organizations which do not

appearbefore the agency they serve.



CANON 6

A State Administrative Law Judge Shall Limit Compensation Received for

Quasi-Judicial and Extra-Judicial Activities

A state administrative law judge may receive compensation and reimbursement of expenses for
the quasi-judicial and extra-judicial activities permitted by this Code, if the source of such
payments does not give the appearance of influencing the judge in the judge's official duties or

otherwise give the appearance of impropriety, subject to the following restrictions:

A. COMPENSATION.

Compensation should not exceed a reasonable amount nor should itexceed what a person who

is not a state administrative law judge would receive for the same activity.

B. EXPENSE REIMBURSEMENT.

Expense reimbursement should be limited to the actual cost of travel, food and lodging
reasonably incurred by the state administrative law judge and where appropriate to the occasion,

by the judge's spouse or guest. Any payment inexcess of such an amount is compensation.

CANON 7

A State Administrative Law Judge Shall Refrain from Political Activity
Inappropriate to the Judicial Office

POLITICAL CONDUCT IN GENERAL.

I. Astate administrative law judge shall not act as a leader or hold an office in a political

organization or party, the principal purpose of which is to further the election or appointment of

candidates to political office.



2. A state administrative lawjudge shall not solicit funds for or be compelled to pay an
assessment to a political organization or candidate or purchase tickets for political dinners or

other similar functions.

COMMENTARY

Prohibitions in the ABA Code were deleted which were considered to be inappropriatelyand
unnecessarily more restrictive than the federalHatch Actprovisions applicable to som e state
adm inistrative lawjudges. Participation in politicalactivities is a right ofeveryperson. Unless
specified in this canon or otherwise prohibited by law, politicalactivity that neither affects the
independentprofessionaljudgment o fthe siate adm inistrative law judge nor the conduct o fthe

judge's officialduties is notprohibited.

3. A state administrative lawjudge shall resign from judicial office when the judge becomes a
candidate either ina party primary or in a partisan general election except that the judge may

continue to hold office, while being a candidate for election to or serving as a delegate in a state

constitutional convention, if otherwise permitted by law to do so.

4. A state administrative lawjudge should not engage inany other partisan political activity except

with the intent to improve the law, the legal system or the administration of justice.

CANON 38

Compliance with the Code of Judicial Conduct

for State Administrative Law Judges

Anyone employed by a stale governmental agency or an instrumentality of a state or municipal
corporation, who isempowered to preside over statutory or regulatory fact-finding hearings or
appellate proceedings arising within, among or before public agencies, is a state administrative

lawjudge for the purposes of this Code.

COMMENTARY

The ABA Code ofludicial Conduct was changed so thatthe ModelCode would apply fully to

part-time, pro tempore and retiredjudges.



EFFECTIVE DATE OF COMPLIANCE

A person to whom this Code hecomes applicable should arrange his or her affairs as soon as

reasonably possible to comply with it.
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Poorly written,poorly administered,poorly enforced regulations
are costly to an economy, a government, and society in general
ancl will likely continue until a fair and impartial system
ofadjudication ofthose regulations is in place.

l. Overview

Origin of Central Panels'

The governance of administrative law lias become a huge challenge in the United Stales.
With this challenge have come reforms and the foremost is the establishment of quasi-
judicial powers and proceedings to keep in balance the need to administer regulations
with the public’s right of due process and justice when those rules arc challenged.

In many cases, it has become nearly impossible for all but the wealthy to take on
regulators, and economically survive the process. Medium and small-scale businesses arc
desperate for speedy resolutions that are fair and impartial as are everyday citizens.

This chronic and suffocating problem of untouchable regulation has created a high social
and political demand for a solution. Courts have long been uncomfortable with the
erosion of due process evident in the aggressive growth of administrative law. The need
for independent, highly skilled and trained adjudicators is a direct result of efforts to

resolve this growing conflict.

The governing premise for this need is as old as our federal constitution and based on the
premise that executive government can only be held in balance if it is constrained and
held accountable through a separate and equal power that being the Judiciary.

When examining the damage caused by oppressive or poor regulations, it became evident
that the balance needed to achieve fairness and due process within the administrative
body of law was severely lacking or in some cases completely compromised through in-
house hias oi oiii.! i piejndicc.

The answer has been the installment of separate and independent hearing officer
functions within executive branches of government. These have come to be known as

Central Panels.



. Introduction of the Central Panel

Conceptto the Alaska Legislature.

The Term. Central Panels iscommonly used to describe any number of varieties of
independent hearing office functions either established or being established in various

stales.

Presently. Alaska’s Administrative Hearing Officers arc not centralized and for the most
part are located within various State Agencies. They often serve as employees under the
authority of a particular Commissioner. Qualification of hearing officers vary, and in
many instances these adjudicators arc not cross-trained.

Public Perception. Over the years the public has constantly wondered and complained
about hearing officers who work for agencies and whether or not these officers are in fact

unbiased and delivering fair, impartial, and timely decisions.

Not a New Concept. In doing research on how to achieve better regulations and more
timely hearings, it was discovered that the issue of achieving high standards of due
process in the administrative hearing function has been addressed in over half the 50

states through Central Panels.

Adjustments. To do so, other states have in many instances removed hearing officers
from the burden of serving separate agencies and establishing a centralized, hearing
office, with high standards, a strict code of ethics, and with a high degree of autonomy.

A New Mission. Central panels and the hearing officers in them arc charged with
serving the public with fair, efficient hearings based on the goal of complete due process
under the law. While most fall under the administrative branch of government, theirs is
very much a quasi-judicial responsibility as opposed to an extension of any particular

agency.



1. Genesis of Initial Legislative Action

1996-97 The first legislation introduced to establish independent hearing office functions
in Alaska occurred on April 4 during the 20lh Alaska legislature. HB 232 was sponsored
by Representative Scott Ogan and was based on a model provided by Mr. Edwin Feller.
the Senior Administrative Law Judge and founder of Colorado’s Central Panel.

Mr. Feltcr is a recognized national expert on Central Panels, a member and elected leader
in the national organization of independent hearing officers, and has been instrumental in
establishing what is considered to be one of the most efficient and well-organized Central

Panels in the United States.

Also contacted was Mr John Hardwicke of Maryland who is also an expert in the
establishment and functions of Central Panels and served as Maryland’s Chief

Administrative Law Judge.

Mr. Feller and Mr. Hardwick provided much guidance and a model act for Representative
Ogan's office to examine. Mr. Feller also offered, through teleconference, his testimony
to the House Judiciary Committee then Chaired by Representative Joe Green.

Mr. Fd Hein, from Juneau, a former Legislative Legal Services bill drafter. Judge, and
now an independent hearing officer for the National Marine Fisheries Service, aiso
provided a great deal of expertise on the Central Panel concept. Mr. Hein is a leader in
the State Association of Administrative law Judges and is active at the National level as

well.

IV. Legislative Action

Much debate centered on how best to proceed hased on cost and the highest chance of
success in the application of the Central Panel during the Knowles Administration.

As predicted by Mr. Feltcr, many of the Knowles Department heads were concerned
about losing the ability to have their own in-house hearing officers. While it was difficult
for the Administration to object to fair, efficient administrative hearings, it was possible
for them to provide inflated and very convoluted fiscal notes. If there was one fact that
was surely established in the legislative process for HB 232, it was the true cost of
Alaska’s administrative hearing functions; their efficiency, and degree of fairness has
never been established and reported to the legislature or the administration.



Mr. Feller explained that the lack of such details and inflated costs is not uncommon
when states have not attempted to consolidate and centralize their hearing office
functions. Many officers serve many different masters and in many cases have not been
asked to keep track of and report specific costs of their hearing related duties.

Legislatures appreciate the ability to budget directly for centralized and well reported
hearing office functions. Elected officials find it much easier to hold those they budget to
high standards when performance is easily tracked.

When it became quite clear that Governor Knowles would veto HI3 232, many legislators
were uncomfortable with investing a lot of time and effort only to see the measure
rejected by the Governor. There were also overtures by the Department of Law to work
with the legislature to improve the hearing officer system. These good will gestures
evaporated after the legislative session ended.

In an effort to avoid a future veto and to build a more active base of support for
independent hearings among Alaskans, Representative Ogan elected to introduce in the
214 Legislature, a constitutional amendment requiring independent hearing officers

through HJR-18.

Not only did this strategy involve a much cleaner and easy to understand document, it
also quickly got the attention of the Governor’s political advisors. It was much more
difficult to raise fiscal objections since the resolution did not require a particular type of
centralized effort. Throughout the 21d session, the administration vacillated between
new promises of cooperation and fiscal warnings. In the end the effort for HJR - 18 was
lost amidst a host of other budget driven priorities and failed to attract the attention it
needed within the Mouse leadership to achieve passage.

With new leadership in the House and the Senate and a new adm inistration of the
same party and persuasion, the opportunity to more cooperatively establish
independent hearing office functions has vastly improved.



Addressing One of the Main Objections
to Independent Hearing Officers

The In-house (agency) Expertise Issue.

« Note: During hearings in the Alaska Legislature, one ofthe first issues that in-
house hearing office advocates raised is the value ofin-house expertise.
Agencies desire hearing officers well versed in agency regulations and policy.

« Ofcourse our state andfederal constitutions recognizejust the opposite in
protecting due process. It would he unthinkable to allow ajudge to be employed
by an agency ofthe administration or the legislature.

« Results based data shows that impartial, well-trained hearing officers actually
deliver higher quality, fairer, and more legally sustainable decisions ifthey are
not under the watchful eye ofa commissioner or director.

A national expert counters the in-house expertise argument this wav.

Agency expertise may actually cause impairment in the adjudication process. Judge
Edwin Feltcr includes the following remarks in his written presentation to the Colorado
Bar. “Even though a hearing officer may exhibit an attitude completely independent
from the agency and its staff, physical location and continuous relationships with only
the personnel ofthe employing agency may bias his analytical capacities, or they may
contribute to an inclination to narrow his perspectives to only those socialproblems
and regulatory objectives sought by this one. agency."

Another commentator considers “the unavoidable appearances ofhias” when a hearing
officer, attached to an agency, presides in litigation by that agency against a private party.

Mr. Feller goes on to say that “there are two competing concepts in administrative law.
One is the concept that adjudicators should be separate from the regulatory agencies they
serve. The second is what the author calls administrative law. The proponents of the latter
concept maintain that adjudicators by the agency are a necessary part of statutory
mandated policy formulation. In contrast, the opponents of agency law hold that the best
approach to policy formulation is the adoption of rules and regulations by the agency.”

One proponent of Central Panels states that, "the vast majority ofhearings now consist
oflarge numbers offairlyfungible cases which involve private rights rather than
proceedings in which the agency has a major stake in a policy making issue.
Antiquated ideas thatfor decades have controlled administrative practice and
procedure must give way to a more practical and economic system ifthe public and
Congress are to continue to accept this means ofdispute resolution.”



V. Options to Consider

The following options are provided for legislators and administration officials as they
consider how best to improve Alaska’s administrative hearing functions.

If a consensus can be reached on the good government principle of fair, efficient, timely,
cost effective hearings that achieve the highest possible due process standards, then the
only question remaining is how to do so in a responsible and affordable manner.

Reform through Central Panel

The following primary issues in Central Panel reform are location of hearing
officers, their qualifications, standards and duties within the central office, panel
reporting requirements, and training of hearing officers.

Location

The degree of separation from agencies can vary but the goals for such separations are
consistent.

Hearing officers should not have ex-parte contact with agency people. Physically
removing them lo a central office avoids the easy temptation through the normal
fraternization that occurs in office settings. To physically relocate is not absolutely
necessary if cost becomes too large a consideration and other acceptable mitigation

measures can be taken.

Qualifications

Standards of conduct, qualifications, and standards of performance for hearing officers
can all be established by the legislature.

Duties

Better guidelines for hearing functions, including efficiency and atmosphere, can also be
established by the legislature. Providing hearings in a timely manner, avoiding endless
cycles of remanding decisions within agencies, and carrying out duties in a judicial
selling can also be established by the legislature.



Standards

Establishing fair and balanced hearing rules and procedures can be accomplished through
legislative action, as can other avenues of relief if the hearing process has not performed

in a timely and responsible manner.

VI. Three M ain Focal Points of Interest

1 Public.
Delivery to the citizen of the most efficient, fair, professional, due process hearings

possible.

2.Business.
The ability to help establish a more secure and inviting business climate through

consistent, efficient, and fair hearings.

3. Government.
The upfront costs of relocation of hearing officers and functions are real.

Less costly, time consuming, better prepared and defensible hearing dockets should offset
these.

VIlI. Mechanics

To Establish Professional Hearing Offices

1. Ethical conduct. Judicial Cannon should be applied to the hearing officer
function.
2. Mission statements. The legislative branch of government should establish high

expectations.

3. Oversight. The legislature should establish a person to be responsible
for hearing officer oversight.

4. Training. The legislature should establish training requirements as
well as cross training.



To Provide Facilitation and Accountability

1. Central location. The legislature shall establish where hearing office
functions occur and centralize them to whatever extent
affordable.

2. Judicial atmosphere. Some states require hearing officers to robe and conduct

their hearings in ajudicial setting.

3. Ueportinu. The legislature can require the type of budgeting and
reporting they deem best as well as performance
evaluations and regular audits.

VIill. Various Solutions For Consideration

The following options are arranged to provide policy makers the ability to weigh
major considerations, both real and political, into their decision process. They are
obviously open for alteration and exist to stimulate further discussion and ideas.

ANA  Just change the rules

1 Current hearing officers would basically remain in place and in their present locations
at their same pay range.

2. New guidelines would be established by the legislature.

3. New budgeting procedures would be established for a more consolidated budget
increment.

4. The legislature would place someone in an oversight position over all hearing officers
that would be responsible for reporting lo the legislature.



5. Annual performance reports would be required-including public surveys of how the
hearing process is working.

6. Protections would be provided as an insulating factor to eliminate retribution fears
from the agency they are operating in.

7. Establish basic professional standards for hearing officers including cross training and
on going educational requirements. Allow" a transition lime for present hearing officers to

gain that level of excellence.
Positive:

a) Favorable public approval
b) Least upsetting to agencies

¢) Least costly overall.

Negative:
a) Results will happen slowly.
b) Most vulnerable lo internal bureaucratic resistance.

c) Most dependent on pro-active (cooperative) administration.

FIanB Create an affordable model with select officers

1 Establish model system on a small scale
2. Determine what functions and hearing officers would be put into a central location.

3. As the new model succeeds, add in other hearing officers and functions as budgets
allow.

4. Use the new model as an oversight office and a training facility for all hearing officers
as well as a clearinghouse for adjudication cases that are not being handled well in the

non-central locations.

Positive:

a) Very few displacements of employees.
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b). Creation of an affordable model to demonstrate success.

¢). A new standard of expertise and autonomy for other hearing officers to work toward.

Negative:
a) Some upfront costs of moving and office set up.

b) Only a partial solution.

¢) Susceptible to administrative pressure if not carefully protected by the legislature.

Plan C A Select Central Panel
[. Create a new central panel model and include all hearing office functions except those
determined by the legislature lo leave in place as is for the time being. Reasons for

allowing an opt out provision would be established by the legislature and could include
such items as cost, efficiency, or satisfaction with how the hearing officers are

performing.

*Mur model will be complete with all the training and standards in place including
professional qualifications.

Positive:

a) Faster results.

b) Higher public satisfaction through better service.

¢) Less risk to agencies and less contested cases to the court system.
Negative:

a) More resistance from bureaucrats

b) Higher cost

c) More complex and therefore more difficult to admi lister and set up.



HEﬂD All hearing officers and functions included with
all standards in vlace

I. Create the new model with an administrator, training requirements, professional
qualifications, oversight, budget process, audit requirements, and performance
requirements.

Positive:

a) Highest public approval

b) Fastest results in all sectors.

¢) The least likely to be undone by non-supportivc administrations.

d) greatest savings down-line

Negative:
a) Highest upfront costs
b) Most legislatively complex.

¢) Most threatening to bureaucracy.

HanE Amend the State Constitution

1 Define the issue and put it before voters for approval as an amendment lo our state
constitution.

2. Constitutional approach would not require dealing with the details until the public
approved the reform through the voting process.

3. An example of constitutional language could be, “Administrative hearingJunctions
shall he separate and independentfrom all agencies ofgovernment.”

Positive:



a) Governor’s signature not required.
b) Public ultimately affirms issue.
¢) No specific costs or mandates on how to work out the details.

4. Likely to stimulate voters.

Negative:
a) Subject lo campaign distortion.
b) Subject to unrealistic cost projections.

¢) Results will take longer.

H&TIF Request the Administration to undertake the
reform

[. Give the new administration the option of coming up with a plan to accomplish the
objectives of central panels.

Positive:
a) Demonstrates a high degree of trust and confidence in the administration.
b) Relieves the legislature of being directly involved in the details.

¢) Allows the administration to accomplish a good government goal.

Negative:

a) Absent legislative initiative, Central Panels will have to be of the highest priority lo
overcome the internal resistance to the concept.

b) The task might become needlessly bogged down and many legislators would then be
reluctant to push the Governor.



VII. Staff Recommendations

After severalyears ofresearch and assessing the dynamics involved in r 7dementing
Central Panels, afew key suggestions are respectfully offered.

Cooperation and common goals

To achieve the least costly and best system of Central Panels, the Administration must be
thoroughly involved and willing to stay focused on the broad based common goal of
achieving the best possible hearing office function in Alaska. To enlist such support, the
Legislature must be well informed and willing to share their support for reform with 'he
Administration emphasizing a cooperative effort. This will necessitate a thorough
presentation of apian from concept to implementation as performed in other states and
municipal governments.

Build public support through a iu'-partisan good government approach

Central Panels are supported nationally without political boundaries. Liberals and
conservatives support the formation of Central Panels albeit occasionally for slightly
different reasons. The well-established facts are that fair, due process-oriented hearings,
serve all sectors of society and commerce very well. In addition they restore faith in
government a ' make life easier for Commissioners and those who need to concentrate
their day-to-day efforts on purely administrative duties. Once the effectiveness and
efficiencies of Central Panels are in place, in-house adjudication is a burden most agency

officials are happy to have off their plate.

Reduce costs and errors through expertise

There is so much enthusiasm and interest in reforming Administrative Law and the
adjudication Ol a national basis that many experts in the field are offering their assistance
to government entities embarking on the reform. With each new state bringing about this
reform, improved models are being offered and efficiencies of legislation and application
improve. Alaska needs to avail itself to this expertise.



X . Primary National and State Contacts

National

Judge Edwin Feller

Senior Administrative law Judge

Colorado Division of Administrative Hearings
303-764-1417.1 ed.felter@ slate.co.us

Mr. John Hardwicke

Retired Chief Administrative Law Judge
Maryland Division of Independent Hearings
410-457-4224 ihardvviekc@ aol.com

Mr. Bob Boerner/National Conference of State Legislators

Denver, Colorado
303-764-1417 bob.boencr@ncsl.ora

Mr. Thomas Dewberry / Chief ALJ / Maryland Office of Administrative Hearin
Hunt Valley. Maryland
410-229-4105

Alaska

Mr. Ed Hein

Independent Hearing Officer

National Marine Fisheries / Juneau

Board of Directors / Alaska Association of Administrative Law Judges

907-586-7261 ed.hcin@noaa.gov

Dave StandilT/ Administrative Regulation Review Committee (ARRC) Staff

Room 429 Slate Capitol
907-465-3444 davc_stunchTf@ lcgis.state.ak.us
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Belter public service through a higher level of clue process.
Cutting hearing costs to both government and the public.
Improving hearing efficiencies for both government and the public.

Establishing high standards of performance and training and central oversight for
hearing officers.

Eliminating unhealthy agency influence or impact on hearing officers.

Better balancing administrative goals (rule of necessity) with the tight and
expectations for public due process.

Improving hearing functions including judicial settings and better-prepared
dockets and decisions.

Improving the regulation process by requiring a high standard of performance as
ultimately reviewed through independent, highly professional adjudicators.

Establishing belter accountability through public surveys, annual reporting, and
separate accounting and budgeting practices.

Relieving administrators of the oversight and mechanics of the in-house hearing
office functions.

Background

Central Panels of varying forms have been instituted in 25 states and several large
metropolitan governments such as New York, Chicago and Washington, D.C,

With few exceptions, savings have occurred and efficiencies in administrative
adjudication have improved. Results depend on any number of factors including
the degree of implementation, the willingness to execute reform, and the quality

of the Central Office established.

The fundamental changes that occur receive high public approval. Available
statistics show high public approval with performance through surveys issued by

the Central Panels.



> Most hearing officers that transfer over to the Central Panel are able to increase
their skills as adjudicators through cross training and on-going professional
education and associations such as the National Association of Administrative

Law Judges.

> Most administrations, even those luke-warm to the initial reform, report high
approval after working with new Central Panels. When the public becomes less
adversarial towards government function and regulation writers and enforcers
have to measure up lo the standards of independent adjudicators agency heads
have fewer controversies to quell.

> Legislatures have through a Central Panel a means to improve the entire
regulations and APA function without meddling in the workings of the Executive
or conducting constant and resented oversight of the internal administrative
process. By being able to keep track of public performance and expenditures for
the services rendered the legislative branch can more efficiently address public
concerns with regulatory processes.

V' Commissioners and courts report better quality decisions and more defensible
dockets from Central Panels. Risk management also sees fewer potential
problems when high quality adjudication takes place.

> Finally, the private and public business climate is enhanced when the adjudication
process is fast, fair, and most of all professionally consistent. People who contest
regulations receive finality in the most constructive way when they feel the
process has been thorough, efficient and fair. Whether they rise from the
proceedings in victory or defeat, the sense ofjustice being properly administered
and a fair opportunity to be heard and receive redress is essential for constructive

finality.
The primary reforms represented in the Central Panel movements are as follows:

1 Establishment of independent and protected adjudicators who are highly skilled
and fair.

2. Establishment of a separate location for the resources and the adjudicators to
study, train, and perform.

3. A resource for other hearing officers to be trained and members of the executive
and the legislature to become educated about the workings and the needs within
the administrative process.

4. Establishment of central arm of government designej and charged to deliver one
of the most fundamental rights of the public not against, but in harmony with the
intent and the administration of the law.



