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December 3, 2003

Commissioner Mark K. Johnson

Chairman .

Regulatory Commission of Alaska

701 W. Eighth Avenue, Suite 300
Anchoraae. Alaska 995017-t \v ./} s

Dear CommissjpntJrJohnson: |

The House Judiciary Committee will meet on December 17. 2003 to consider the response of the
Regulatory Commission of Alaska (o the legislative directives with the reauthorization ofthe

Commission in HB 111.

As you are well aware, the Twenty-Third Legislature dedicated significant attention to the
activities of the Commission last session. Along with the four-year extension, the Legislature
required a thorough review of the “rules and regulations governing telecommunications rates,
charges between competing telecommunications comﬁanles, and competition in
telecommunications.” The Legislature also directed the Commission to issue proposed

regulations not later than November 15, 2003,

The Committee r_e(iuests that you present the proposed regulations and explain how they address
the guiding imnmp es set out In the legislation. The House Judiciary Committee hearing will
convene at 3:00 p.m. on December 17. 2003 in Room 220 of the Legislative Information Office.
716 W. 4lh Ave. Anchorage. Alaska. Please contact my Committee Aide, Vanessa Tondini, at

269-0250 if you have any questions.

Lesil McGuire, Chair
House Judiciary Committee
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STATE OF ALASKA

THE REGULATORY COMMISSION OF ALASKA

Mark K Johnson, Chair
Kate Giard

Dave Harbour

James S. Strandberg
G. Nanette Thompson

Before Commissioners:

In the Matter ofthe Consideration of Revision to R-02-6
the Regulations Governing the Competitive
Local Exchange Market in Alaska ORDER NO. 4

In the Matter ofthe Commission Review of
Rules and Regulations Governing
Telecommunications Rates, Charges Between
Competing Telecommunications Companies,
and Competition in Telecommunications

R-03-3

ORDER NO. 2

ORDER ISSUING PROPOSED REGULATIONS FOR COMMENT
AND ESTABLISHING FILING SCHEDULE

BY THE COMMISSION:
Summary

We issue proposed regulations covering a wide scope of

telecommunications policies for public comment. We require comments to be filed by

January 13, 2004, with reply comments due February 12, 2004.
Background

We opened Docket R-03-3 to review our telecommunications regulations
in response to recently enacted legislation.1 We were directed to thoroughly review our

rules and regulations governing telecommunications rates, charges between competing

1See ch. 93, SLA 2003, effective June 14, 2003.

R-02-6(4)/R-03-3(2) - (11/14/03)
Page 1 of 9
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1 telecommunications companies, and telecommunications competition policies. We
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issued a Notice of Inquiry2to receive comments by July 16, 2003, and reply comments
by August 13, 2003. So as not to duplicate work already underway in pending
regulations dockets,3 we urged commenters to avoid addressing issues already
presented to us in other proceedings. We also scheduled a public hearing.

We received extensive comments and reply comments. We further
reviewed the numerous comments received in Docket R-02-6 where many ofthe same
issues were being addressed. We received numerous proposals from industry on how
to revise our telecommunications regulations and implement the policies and principles
of ch. 93, SLA 2003. Industry comment was extensive, but public comment on these
matters was minimal.

We held public hearings on September 2, 3, and 4, 2003. On October 15,
|| 2003, the Commission Staff (Staff) provided a lengthy and detailed report outlining the
policy options presented to us in addition to recommendations regarding Dockets

R-02-6, R-03-3, and R-01-2.4 We found the bundling issues in Docket R-01-2 outside

"the scope of Docket R-03-3.
n

‘Order R-03-3(1), Order Issuing Notice of Inquirr, ‘Opening Docket to Consider
Amendlng Regulations and Telecommunications Policies, Establishing Filing and
Hearing Schedule, and Appointing Hean'ng Examiner, issued June 11, 2003.

3Sec. 2 (), ch. 93, SLA 2003.
4Docket R-01-2 is titled In the Matter of Whether Interexchange Carriers

25 jj Operating in the Anchorage Market Should be Allowed To Sell Interexchange and Local

Services as a Bundle.

R-02-6(4)/R-03-3(2) - (11/14/03)
Page 2 of 9
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We held public meetings on October 22, 29, and 31, 2003 to consider

issues and to develop draft regulations for public notice in Dockets R-02-6 and

R-03-3.
Discussion
To develop the attached proposed regulations, we balanced our existing
statutory obligations, the policies and principles of ch. 93, SLA 2003, the public interest,
and the conflicting advice and positions of the various entities that responded to our
request for comment. We believe that our proposed regulations reasonably address

and comply with the recent legislative intent of ch. 93, SLA 2003.

We issue the attached proposed regulations for public comment.5 Given

the scope and complexity of the issues raised, we will provide a longer than normal

opportunity to provide comments.

Depreciation
We request that commenters on proposed 3 AAC 48.425 concerning

depreciation also address the following questions:

a) Should the Commission place any form of threshold on the maximum
annual change in depreciation expense that may occur as a result of using depreciation
ife and net salvage tables?

b) Should the Commission require any form of phase-in to depreciation

ixpense changes allowed under the table approach? For example, should there be

5Sec. 2(a), ch. 93, SLA 2003, states, in part:

As part of this review, the commission shall hold public hearings and shall
issue proposed regulations not later than November 15, 2003.

-02-6(4)/R-03-3(2) - (11/14/03)
age 3 of 9



Regulatory Commission o Alaska

701 West Eighth Avenue, Suite 300

99501
(907) 276-4533

S

Anchorage, Alaska

(907) 276-6222; TIY

l
2
3
4

5

6

\‘

10
1
12

14

16

17

yl
2

24

provisions to amortize abrupt changes in depreciation expense or some other provisions

|| to allow phase-in?

I c) What time period between depreciation filings should we allow for a
Zcarrier that employs the depreciation table approach?

I Consumer Reports

I We request that commenters on proposed 3 AAC 53.235 concerning rate

|| deregulation also address the following questions:

I a) Is there a better method than that proposed for disseminating consumer

|| complaint report information to the Commission and to the public?

b) What media (e.g., print, Internet, both) should be used to present

consumer complaint information?

¢) Should the reports be filed monthly or another cycle?

Interexchanqge Carrier of Last Resort Issues

We request that commenters on proposed 3 AAC 52.390 concerning
interexchange carrier of last resort policies also address the following questions:

a) Should there be a threshold market percentage after which mandatory

carrier of last resort sharing should occur?

b) If so, what threshold should be employed and how should carrier of last
resort responsibilities change once the threshold is reached?

c) Should sharing of carrier of last resort responsibilities apply to existing

facilities, new facilities, or both?

d) Should carrier of last resort responsibilities be assigned on a service

area or some other basis?

e) Should carrier of last resort responsibilities be shared throughout a

service area when parts of the service area remain under monopoly control?

R-02-6(4)/R-03-3(2) - (11/14/03)
Page 4 of 9
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f) If carrier of last resort sharing is allowed, how often should the
Commission reevaluate carrier of last resort assignments?

Eligible Telecommunications Carrier Issues

Through Docket R-03-3, the Rural Coalition6 advanced a proposal asking
that we implement specific policies concerning eligible telecommunications carriers
(ETCs). Others argued that the Rural Coalition’s proposal was inconsistent with federal

requirements or that we should not act on the proposal through Docket R-03-3.

We concluded that we should not now propose draft ETC regulations. Our
efforts in Docket R-03-3 must be primarily focused on responding to the mandates of
ch. 93, SLA 2003. We were not persuaded to act on additional issues in this docket.

Docket R-03-3 already covers a broad scope of issues.
The Federal Communications Commission (FCC) and the Universal

Service Joint Board are currently in the process of revising federal policies that are likely

o provide further guidance in this area. We choose to defer considering a state specific
ETC policy until after national policies are clarified,

nterconnection Issues

We also received extensive comments on proposed regulation changes
affecting the wholesale markets and unbundled network element issues. Commenters
argued that the proposals we received were directly contrary to either the

Telecommunications Act of 19967 or existing federal requirements.

6The Rural Coalition is comprised of the following: Bristol Bay Telephone

22 | Cooperative, Inc.; Bush-Tell, Inc.; Copper Valley Telephone Cooperative, Inc.; Interior

24

26

Telephone Company, Inc.; City of Ketchikan d/b/a Ketchikan Public Utilities; Matanuska
Telephone Association, Inc.; Mukluk Telephone Company, Inc.; Nushagak Electric and
Telephone Cooperative, Inc.; OTZ Telephone Cooperative, Inc.; Summit Telephone
Company, Inc.; United-KUC, Inc.; and United Utilities, Inc.

71996 Telecommunications Act of 1996, Pub. L. No. 104-104, 110 Stat. 56
(1996) amending the Communications Act of 1934, 47 U.S.C. 8§ 151 et Seq.

R-02-6(4)/R-03-3(2) - (11/14/03)
Page 5 0f 9
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11 We do not believe interconnection pricing regulations are an appropriate
2 lipart of this docket. The proposals filed are not fully consistent with federal mandates.
3 Il Releasing a proposal simply stating that we would follow federal mandates quoting the
4 |l provisions of ch. 93, SLA 2003 would not alter our current practice and may create

5 Iiconfusion in light of the continually evolving nature of controlling federal law on this

6 lissue.
7l To respond to concerns that existing federal polices may be
8 unreasonable, we opened Docket R-03-48 and requested comment on whether we

9

should petition the FCC for relief from certain federal interconnection requirements.

10 We will review the comments filed in Docket R-03-4 and consider requesting exemption
Il from federal requirements.
12 After the enactment of ch. 93, SLA 2003, the FCC released the Triennial
13 Review OrderX reducing unbundled network element (UNE) pricing obligations placed
14 on incumbent local carriers except where such obligations were necessary and their
15 absence would impair competitors.1l Under the Triennial Review Order, the states were
16 provided an opportunity to reach certain impairment decisions. We held a public
17
18
8Docket R-03-4 is titled In the Matter of the Consideration of a Petition to the
19 Federal Communications Commission Seeking Forbearance of the Pricing Standard for
0 Establishing Unbundled Network Element Interconnection Rates between Incumbent
Local Exchange Carriers and Certain Competitive Local Exchange Camers.
2 QOrder R-03-4(1), Order Seeking Comment on_Whether to Petition for Waiver
from the Requirement to Price Unbundled Network Elements on the Basis of Total
22 Element Long Run Incremental Cost in Competitive Markets, issued August 12, 2003.

23

24

25

26

10CC Docket No. 01-338, CC Docket No. 96-98, CC Docket No. 93-147, Report
and Order and Orderon Remand and Further Notice of Proposed Rulemaking (Triennial
Review Order), FCC 03-36, released August 21, 2003.

17 US.C. 251(d)(2)(A) and (B) for the federal requirements concerning
“necessary" and "impair".

R-02-6(4)/R-03-3(2) - (11/14/03)
Page 6 of 9
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meeting on November 12, 2003 to identify issues and plan to release an order soon

explaining how we will meet our obligations under the Triennial Review Order.12

Rate Reductions
The legislature directed us to allow telecommunications carriers to

unilaterally reduce consumer rates subject to state and federal antitrust laws.13 We
must read this policy directive in conjunction with existing statutory requirements that
may also affect rate reductions.

We propose 3 AAC 48.315 allowing all telecommunications carriers to
implement rate reductions after public notice and without our approval. Only in the
situation where a rate reduction would violate an existing statutory requirement, would
we investigate. The state and federal antitrust law concepts address the same policies
and public interest considerations incorporated within our existing statutory

requirements. Therefore, we do not mention them in the proposed regulations.

Other Issues
We did not provide proposed regulations on all of the issues suggested by

the commenters in Docket R-03-3.  We find that these "other issues" are not fully
developed in our record. We may, in the future, explore these issues, but our goal in

Docket R-03-3 was to concentrate our effort on tasks directly related to the mandate of

12See Docket R-03-7 titled In the Matter of the New Requirements of 47 C.F.R.
§51 Related to the Federal Communication Commission Triennial Review Orderon

Interconnection Provisions and Policies.
Bsec. 2 (€)(3), ch. 93, SLA 2003.

R-02-6(4)/R-03-3(2) - (11/14/03)
Page 7 of 9
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1 ch. 93, SLA 2003. The attached proposed regulations achieve that goal.
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Procedural Schedule

Comments in response to this Order and the attached draft regulations
must be filed by 4 p.m., January 13, 2004. Reply comments must be filed by 4 p.m.,,
February 12, 2004. We request that commenters include a diskette with their
comments in either IBM compatible text (.txt) or MS Word (.doc) format, or in Adobe
Acrobat (.pdf) format.

Since this is a rulemaking proceeding, commenters are not required to
serve their comments on the other entities set out on the service list of this Order. We
will post copies of all filed comments on our web site.

ORDER

THE COMMISSION FURTHER ORDERS:
1. The proposed regulations set out in Appendix A to this Order are

Issued for public comment. 4

2. By 4 p.m., January 13, 2004, any interested person, may file
comments in response to the proposed regulations attached as Appendix A to this
Order. Commentors are requested to reference Dockets R-02-6/R-03-3 and include a

diskette with their comments in either IBM compatible text (.txt) or MS Word (.doc)

format, or in Adobe Acrobat (.pdf) format.

~14f you are not interested in receiving future orders or notices concerning this
subject matter, please e-mail rcu@state.ak.us or notify our office by mail or at 1-907-
276-6222 and we will take your name off our mailing list.

R-02-6(4)/R-03-3(2) - (11/14/03)
Page 8 of 9
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3 By 4 p.m. February 12, 2004, any interested person,
comments in reply to those filed in response to Ordering Paragraph No. 2 of this Order.
Commentors are requested to include a diskette of the reply comments in either IBM
compatible text (.txt) or MS Word (.doc) format, or in Adobe Acrobat (.pdf) format.

DATED AND EFFECTIVE at Anchorage, Alaska, this 14th day of November, 2003.
BY DIRECTION OF THE COMMISSION

R-02-6(4)/R-03-3(2) - (11/14/03)
age 9 of 9

r



NOTICE OF PROPOSED CHANGES IN THE
REGULATIONS OF THE REGULATORY COMMISSION OF ALASKA

The Regulatory Commission of Alaska proposes, in Dockets
R-02-6 and R-03-3 to adopt regulation changes in Title 3 of the Alaska
Administrative Code, covering a wide scope of telecommiunications policies.

The proposed regulation changes include new sections in 3 AAC 48;
amendments in 3 AAC 52.350 - 3 AAC 52.399, and amendments, new sections
and subsections and repeal of a section in 3 AAC 53.200 - 3 AAC 53.299.
Issues and the proposed regulations addressing them include the following:

1) local exchange and interexchange pricing and policies in
competitive markets; 3 AAC 52.385, 3 AAC 53.200, 3 AAC 53.290,
3 AAC 53.299;

2) carrier's obligation to provide service, including carrier of last
resort policies and abandonment of service policies; 3 AAC 52.390,
3 AAC 53.230, 3 AAC 53.290;

3) when rate deregulation should occur and criteria for designation
of a carrier as dominant for a service; 3 AAC 52.363, 3AAC 53.220,
3 AAC 53.235, 3 AAC 53.290;

4) when and under what conditions all telecommunications carriers

may decrease or increase rates; 3 AAC 48. 315, 3 AAC 53.290;

5) local wholesale service provisions; repeal of 3 AAC 53.250 is

proposed; and

6) depreciation criteria and approval requirements; 3 AAC 48.425.



A copy of the proposed regulation changes may be obtained from the
Commission's Records & Filings Section at the address set out below or from the
Commission's website at http:/Mww.state.ak.us/rca  under "Proposed
Regulations”. A copy of the Commission's Order proposing these regulation
changes may also be obtained from the Commission's Record and Filings
Section at the address set out below or viewed on our web site at
http://Amww.state.ak.us/rca under Issued Orders.

Interested persons may comment on the proposed regulations including
the potential costs to private persons of complying with the proposed changes
by submitting written comments to the Regulatory Commission of Alaska at
701 West Eighth Avenue, Suite 300, Anchorage, Alaska 99501. The initial
comments must be received no later than 4 p.m., on January 13, 2004, with
reply comments due no later than 4 p.m. on February 12, 2004. In their
comments, commenters should reference Dockets R-02-6 and R-03-3. The
Commission also requests that, if possible, each commenter file a diskette of the
comments in IBM compatible text (.txt) format, MS Word (.doc) format or Adobe
Acrobat (.pdf) format. If you are a person with a disability who may need a
special accommodation, auxiliary aid, or service or alternative communication
format in order to participate in this process, please contact Grace Salazar at
*1-907-276-6222 or TTY 1907-276-8532, by 4 p.m., January 2, 2004, to ensure
that any necessary accommodations can be provided.

Since this is a regulation proceeding, commentors are not required to

serve their comments on the other entities set out on the service list of this


http://www.state.ak.us/rca
http://www.state.ak.us/rca

Notice. However, interested persons may request from the Commission copies

of the comments filed in this proceeding.

After the public comment period ends, the Regulatory Commission of
Alaska will either adopt these or other provisions dealing with the same subject,
without further notice, or decide to take no action on them. The language of the
final regulations may be different from that of the proposed regulations. You
should comment during the time allowed if your interests could be affected.
Statutory Authority: AS 42.05.141; AS 42.05.151
Statutes Being Implemented, Interpreted, or Made Specific: AS 42.05.141;
AS 42.05.151; AS 42.05.221; AS 42.05.241; AS 42.05.381; AS 42.05.411,
AS 42.05.421; AS 42.05.431; AS 42.05.711; AS 42.05.990.

Fiscal Information: The proposed regulations are not expected to require an

increased appropriation.

DATED at Anchorage, Alaska, this 14th day of November, 2003.
REGULATORY COMMISSION OF ALASKA

Chair



Service of this Notice includes mailings to all known interested persons, and the
list is lengthy. In view of the length of the service list and in order to minimize
copying and mailing costs, the Commission has waived the requirements of
3 AAC 48.100(0 to the extent that the service list herein is not included as part of
this mailing. That list is a public record on file with the Commission. Persons
interested in obtaining the list should contact the Commission's Records and
Filing Section at 701 West Eighth Avenue, Suite 300, Anchorage, Alaska 99501.

R-02-6(4)/R-03-3(2) - (Certification of Mailing/Notice)
Page 2 of 2



Regulatory Commission o Alaska

701 West Eighth Avenue, Suite 300

99501

Anchorage, Alaska
(907) 276-6222; TTY (907) 276-4533

STATE OF ALASKA

THE REGULATORY COMMISSION OF ALASKA

Mark K. Johnson, Chair
Kate Giard

Dave Harbour

James S. Strandberg
G. Nanette Thompson

Before Commissioners:

In the Matter of the Consideration of Revision
to the Regulations Governing the Competitive
Local Exchange Market in Alaska R-02-6

In the Matter of the Commission Review of
Rules and Regulations Governing R-03-3
Telecommunications Rates, Charges Between
Competing Telecommunications Companies,
and Competition in Telecommunications
CERTIFICATION OF MAILING
l, Stanley E. Savage, certify as follows:
| am Administrative Clerk Ill in the offices of the Regulatory Commission
of Alaska, 701 West Eighth Avenue, Suite 300, Anchorage, Alaska 99501.
On November 14th, 2003, | mailed copies of

ORDER NO. 4, and 2, respectively entitled:

R-02-6(4)/R-03-3(2) - (Certification of Mailing)
Page 1 of 3



99501

(907) 276-6222; TIY (907) 276-4533

Ml west Eighth Avenue, Suite 300
Anchorage, Alaska

Regulatory Commission d Alaska

ORDER ISSUING PROPOSED REGULATIONS FOR COMMENT
AND ESTABLISHING FILING SCHEDULE
(Issued November 14, 2003)
in the proceeding identified above to the persons indicated on the attached service list.

DATED at Anchorage, Alaska, this 14th day of November, 200<

R-02-6(4)/R-03-3(2) - (Certification of Mailing)
Page 2 of 3
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Service of Order R-02-6(4)/R-03-3(2) includes mailings to all known interested persons, and
the list is lengthy. In order to minimize copying and mailing costs, the Commission has
waived the requirements of 3 AAC 48.100(1) to the extent that the service list herein is not
included as part of this mailing. That list is a public record on file with the Commission.
Persons interested in obtaining the list should contact the Commission at the address set out

to the left.

R-02-6(4)/R-03-3(2) - (Certification of Mailing)
Page 3 of 3



R-03-3 Committee Review

GoAL: The continuation of dependable, high quality, affordable telecommunications
service for all Alaskans.

Excepts from HB111
Sec. 2. REVIEW OF TELECOMMUNICATIONS REGULATION, (a) The Regulatory

Commission of Alaska shall thoroughly review its rules and regulations governing
telecommunications rates, charges between competing telecommunications companies,

and competition in telecommunications. - .
(b) In conductln? the review re(iuwed by (a) ofthis section, the commission shall be

guided by the following principles:
(3) the incumbent carrier may not be placed at an unfair competitive disadvantage;

(6) the development of a modem telecommunications infrastructure in the state shall be
encouraged....

(€) The proposed regulations required by (a) ofthis section must include regulations to
implement the following policies:

(2) in determining whether a carrier is the dominant carrier for purposes of setting
consumer rates, it is not relevant that the carrier in a competitive market is the incumbent

carrier;

(6) when the commission approves a carrier’s application for a certificate to provide local
exchange telecommunications service in an incumbent local exchange carrier’s service
area, in areas where the commission has determined there is competition among carriers,
the incumbent local exchange carrier shall be subject to the same retail tariffing standards
and regulations as the new carrier, but the incumbent local exchange carrier remains the
carrier of last resort in the relevant area until the commission orders otherwise;

Concerns with R-03-3 Proposed Reeularions o
3 AAC 53.220. Determination of dominant status, (a) A local exchange carrier is
dominant for the provision of retail service in a location if
1) its market share in that location is 60 percent or more; and _
~(2) no single [competitive] local exchange eligible telecommunications carrier has
obtained a market share of 20 percent or more at that location, as determined by the

commission.
Que 1: How is this in compliance with Section 2(b) (3) o fthe legislation which directs

that the incumbent “not beplaced atan unfair competitive advantage?” An incumbent
w ill always have more than 60percentmarket share at the advento fcompetition.

R-03-3 committee rcvicw.doc



Que 2: Can a small, ruralincumbent continue toprovide quality service to its most
high cost customers while being hamperedfromfairly competing with a new provider
until it loses 20% o fits customers?

Que 3: Doyou see any risks associated with requiring an incumbent with carrier o flast
resort responsibility to lose a significant market share before allowing it the same rate

flexibility as its competitors?

Que 4: Whatdoes “location” mean? Telecommunications infrastructure and rates are
based on exchanges and study areas and service areas.

Que 5: If more than oneprovider o flocal exchange service is available in an area
(“location” or service area), why is the concepto f“dominantcarrier” important?
Doesn 't the concept o f “competition” suggest that each provider is permitted to
compete?”

3 AAC 53.220. Determination of dominant status. _
(b) For purposes of this section, market shaie is measured by the carrier’s percentage of

customer connections.

Que 1: Are there any otherfactors besides market share by which “dominance” might
be determined? Is the scope o fthe market obvious? i.e. local, regional, statewide?
Couldfinancial resources be afactor? What aboutthe array ofproducts and services
aprovider could offer? Le. local, long distance, Internet, broadband, CATV? Other
than “marketshare”, were other criteria considered?

3 AAC 53.220. Determination of dominant status. _ _
() Inconducting a review ofan incumbent’s status as a dominant carrier....

Doesn't this presuppose that the incumbentis the dominantcarrier and, if so, how does
that comply with the principle in Section 2(b) (3) which requires that the incumbent
not beplaced in an unfair competitive disadvantage?

3 AAc 53.299 Definitions. Unless the context indicates otherwise, in 3 AAC 53.200 - 3
AAC 53.299,

(6? “local exchange carrier” means a carrier certificated to provide local exchange
telephone service;

Que I: | understand that a number o frecent applicationsfo r competitive entry are
from wireless carriers and that a wireless carrier does not need to be certificated, but
can be designated as an Eligible Telecommunications Carrier to receive universal
servicefund supportand compete with an incumbentfo r local customers. Should this

definition be more inclusive?

2 R-03-3 committee review.doc



(9) “competitive service area” means the portion or poitions of a certificated local
exchange service area where multiple telecommunications providers are certificated to
provide local service and provide local exchange service throughout the area....

Que 1: Again, a wirelessprovider need not be certificated Is the regulatory and
business burden borne by an incumbent comparable to that o fa competing wireless

carrier?

Que 2: Upon designation o fa competitive localexchange carrier, do these regulations
allow marketforces to work? 1f not, is it really competition?

Que 3: It appears the Commission has inserted the word “certificated” into that
definition in an effortto exclude those areas where a certificated incumbentand one or
more wireless carriers (who are not certificated) are providing service —why has the
Commission chosen to carve-outthe competitive entry o fwireless carriers in rural

areas?

Que: 4: Onpage 50 fthe orderissuing the proposed regulations (R-02-6(4)/R-03-3(2))
you note thatyou denied aproposal by the Rural Coalition to implement “specific
policies concerning eligible telecommunications carriers.” By way o fexplanation, you
mention thatthe FCC w ill offer guidance in this area andyou “choose to defer
considering a state specific ETC [Eligible telecommunications carrier]policy until
after nationalpolicies are clarified ” Does this mean thatthe RCA is deferring
consideration o fallETC issues until the FCC provides such guidance?

Rural Competition

Que 1: Are the RCA’'sproposed local exchange regulations directedprim arily aturban
markets?

Que 2: The Commission was asked to examine its rules governing competition in
telecommunications throughoutthe State: Isn 't it true thatthere is a difference
beUveen the competition thatis occurring in Anchorage and the competition that is
developing in more ruralregions o fthe state? What specific rural issues were

addressed by the regulations?

Que 3: How wi ill the regulations protect those rural customers whose service
characteristics don’t make them attractive to new competitors? With competition in a
smallrural area, will these customers end up paying higherrates asa resulto f
competitors targeting the low-cost, high-revenue customers?

Que 4: Under the proposed regulations, whatincentives w ill an incumbent carrier have

to make significant investmentin new plant, if thatinvestmentmay not he recoverable
after a competitor takes a significant share o fthe incumbent’s customers? W ill there

R-03-3 committee rcview.doc



beprotections in place to prevent this type o fdisincentivefor aruralincumbentto
investin new plant?

Que 5: Isn 7 it true thatthere are atleastfour (4) pending applications by wireless
carriers (ACS Wireless, MTA Wireless, Dobson Cellular Systems, Unicom) to receive
ETC designation in rural service areas, and one wireless ETC petition (Alaska DigiTel)

that has already been granted?

Que 6: One o fthe policies included in the legislation requires the Commission was to
consider “actual competition” when defining a “competitive service area.” Why didn 7
the Commission directly acknowledge that wireless competition with wireline carriers

is “actual” competition, and, infact, the prevailingform o fcompetition occurring in

rural Alaska?

Que 7: Wouldn’'tyou agree that with the onset o fwirelessAvireline numberportability
(asis already happening in urban communities Outside) that competition behveen
wireless and wireline telecommunications carriers w ill increase?

Que 8: Wouldyou agree thatthe Commission has the authority to regulate a wireless
earner with respectto service quality?

Que 9: Has the Commission adopted any such regulationsfo r wireless carriers in the
proposed rules or otherwise?

Que 10: How does the Commission protectthe publicfront sub-standard wireless
service? (In the Telecom Bill, Principle No. 1is that “the public shall be protected ")

Que 11: Doyou believe that the difference in regulatory oversight between wireless and
wireline carriers results in wireless technology having a competitive advantage?

Rates in a Competitive Environment

Que 1: Ruralincumbentcarriers in non-competitive service areas charge “postage
stamp” rates (Le. each residential customerpays the same amount) to its customers,

isn 7 that correct?

Que 2: Wouldyou agree that “postage stamp” rates cannot be sustained in a
competitive environment?

[The impacts of rate rebalancing must be considered before competition is introduced]

Que 3: Underthe proposed rules what happens to “postage stamp” rates when a
competitor enters the market?

4 R-03-3 committee review.doc



Que 4: Wlinthappens if the competitor only chooses to serve and compete in one small
partofan incumbents service area? [The C0Sts between communities vary. \What were

“postage stamp” rates now must also vary.]

Que 5: What happens to the rates o fthose customers living outside o fthe “competitive
area” —wouldn't their rates go up without “postage stamp" rates in e flectthroughout

the entire service area?

Que 6: Wouldn't this require an incumbent to be regulated differently in competitive
and non-competitive portions o fits service area? How would this be accomplished?

Que 7: I'm concernedthatthe needfor aruralincumbentcarrier to rebalance its rates
awayfrom “postage stamp"rates at the outset o fcompetition, and the impact that this
rebalancing will have on rural consumers, has not been adequately addressed in these

rules. How can this be remedied?
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CS FOR HOUSE BILL NO. 11I(JUD )ain

IN THE LEGISLATURE OF THE STATE OF ALASKA
TWENTY-THIRD LEGISLATURE - FIRST SESSION

BY THE HOUSE JUDICIARY COMMITTEE

Amended: 5/18/03
Offered: 5/17/03

Sponsors): HOUSE RULES COMMITTEE BY REQUEST OF THE GOVERNOR

A BILL
FOR AN ACT ENTITLED
"An Act relating to policies in telecommunications regulations; extending the

termination date of the Regulatory Commission of Alaska; and providing for an
effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

*Section 1 AS 44.66.010(a)(4) is amended to read:
(4) Regulatory Commission of Alaska (AS 42.04.010) —June 30. 2007

[2003];
* Sec. 2. The uncodifled law ofthe Stale of Alaska is amended by adding a new section to

read

REVIEW OF TELECOMMUNICATIONS REGULATION, (a) The Regulatory
Commission of Alaska shall thoroughly review its rules and regulations governing
telecommunications rales, charges between competing telecommunications companies, and
competition in telecommunications. As part of this review, the commission shall hold public
hearings and shall issue proposed regulations not later than November 15, 2003.

HBO11lld ) -1- CSHB 111(JUD) am
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1 (b) Inconducting the review required by(a) of this section, thecommission  shall be
2 quided by the following principles:

3 (1) the public shall be protected;

4 (2) the rates charged to the public shall be fair;

5 (3) the incumbent carrier may not be placed at an unfaircompetitive
6 disadvantage;

7 (4) businesses that provide local and long distance telecommunications
8  services shall be treated as fairly as possible;

9 (5) competition among telecommunications companies shall be encouraged;
10 (6) the development of a modern telecommunications infrastructure in the
11 state shall be encouraged; and
2 (7) it is desirable to promote competition and to take steps, if fair to the public,

13 to encourage more, rather than fewer, businesses to enter and remain in the
14 telecommunications business in the slate.

155 (c) The review required by (a) of this section does not apply to current open dockets
16 pending review.
17 (d) The legislature does not take a position on the propriety of existing commission

18 rulings or regulations; however, requlations issued under (a) of this section may differ from
19 prior commission rulings and regulations.

20 (€)The proposed regulations required by (a) of this section must include regulations
21 to implement the following policies:

22(1) there shall be fair payment by a user carrier for use of another carrier's

23 equipment and  facilities, including existing and newly constructed equipment and facilities;

24 (2) in determining whether a carrier is the dominant carrier for the purposes of
25 setting consumer rates, it is not relevant that the carrier in a competitive market is the

26 Incumbent carrier;

21 (3) all telecommunications carriers may unilaterally reduce consumer rales.

28  subject to state and federal antitrust laws; and

29 (4) a definition of "competitive service areas” shall take into account whether

30 actual competition exists inan area;

3 (5) any method of depreciation used by the commission shall consider the
CSHB 11(JUD) inn 2 HBOIIId
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actual useful life of depreciated equipment and facilities;

(6) when the commission approves a carrier's application for a certificate to
provide competitive local exchange telecommunications service in an incumbent local
exchange carrier's service area, in areas where the commission has determined there is
competition among carriers, the incumbent local exchange carrier shall be subject to the same
retail tariffing standards and regulations as the new carrier, but the incumbent local exchange
carrier remains the carrier of last resort in the relevant area until the commission orders
otherwise;

(7) the use of fill factors shall consider the application of the fill factors in
setting unbundled network element rates;

(8) inareas where significant competition exists between carriers, competitors
shall be allowed to increase rates under the same rules; and

(9) the commission may deny any rate increase to protect the public.

*See. 3. This Act takes effect immediately under AS 01 10.070(c).
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Chapter 48. Practice and Procedure.

Article 2. Utility and Pipeline Tariffs.

Section

200. Scope of regulations

210. (Repealed)

220. Filing of tariff

230. Billing and contract forms

240. Delivery of tariff

250. Tariff on file for public inspection

260. Public notice of utility tariff inspection privilege
270. Advice letters

275. Supporting information

277. Uniform system of accounts

280. Notice and effective date

290. Response to notice

300. Waiver of statutory notice

310. Suspension and rejection of tariff filings
315. Telecommunications carrier rate reductions
320. Effective tariff controlling

330. Format of tariff sheets

340. Tariff sheet designation

350. Separate tariff for each utility

360. General arrangement and content of tariff
370. Content of rules and regulations

380. Content of rate schedules

390. Provisions of special contract

400, Adoption notice

410. Tariff of acquired utility or pipeline carrier
420. Uniform deposit practices

425. Depreciation

430. Jurisdictional separations

440. Rates for interexchange access
442. Delayed implementation of regulatory provisions relating to DEM weighting
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3 AAC 48 is amended by adding a new section to read:

3 AAC 48.315. Telecommunications carrier rate reductions, (a) A
telecommunications carrier may reduce a retail rate without approval of the commission

after notice of a tariff filing submitted in accordance with applicable filing requirements

and notice procedures.

(b) Notwithstanding (a) of this section, the commission will disapprove and
require modification of a rate decrease that violates an existing statutory requirement,

including those concerning undue discrimination and provisioning of just and reasonable

rates. (Eff. / [ ,Register )

Authority:  AS 42.05.141 AS42.05.411 AS 42.05.431
AS 42.05.151 AS42.05.421 AS 42.05.711
AS 42.05.381

3 AAC 48 is amended by adding a new section to read:

3 AAC 48.425. Depreciation, (a) A local exchange carrier may employ
depreciation projection lives and net salvage levels from within the approved ranges
developed by the commission for any or all of its property accounts for purposes of
developing intrastate depreciation rates. Depreciation rates developed using the
approved ranges must be submitted for commission approval.

(b) A local exchange carrier requesting a depreciation projection life or net

salvage level not included in the approved ranges established in (a) of this section must

obtain commission approval.
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() The actual useful life of depreciated equipment and facilities must be

considered in the development of depreciation rates.

(d) When proposing depreciation rates, a local exchange carrier shall have the

burden of proof to show that its proposed depreciation or amortization expenses are just

and reasonable, in accordance with AS 42.05.471, and in accordance with sound

accounting and economic principles. (Eff. / / Register )

Authority:  AS 42.05.141 AS42.05.411 AS 42.05.431
AS 42.05.151 AS42.05.421 AS 42.05.471
AS 42.05.381

Chapter 52. Operation of Public Utilities.

Article 4. Criteria for Intrastate Interexchange Telephone Competition.

Section

350. Applicability, finding, purpose, and waiver

355. (Repealed)

358. Registration

360. Certificates of public convenience and necessity

361. (Repealed)

363. Determination of dominant status

365. Discontinuance, suspension, or abandonment of service
367. Online tariff of registered entities

370. Retail rates

375. Wholesale service and rates

376. Promotions

377. Detariffing of prepaid calling card services

380. Reporting, Vverification, and auditing requirements
385. Standards of service

390. Miscellaneous provisions

399. Definitions

Order R-02-6(4)/R-03-3(2)
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3 AAC 52.363 is repealed and readopted to read:

3 AAC 52.363. Determination of dominant status. The commission will
designate or change the designation of an interexchange carrier as dominant or
nondominant under the following factors:

(1) any interexchange carrier with 60 percent or more of the statewide

message telephone service market shall be considered a dominant carrier in the

message telephone service market;

(2) any carrier with less than 60 percent ofthe statewide message

telephone service market may be designated as a nondominant carrier in the message
telephone service market;

(3) for all other services, an interexchange carrier holding a facilities
monopoly for intrastate interexchange service shall be considered dominant for any
retail service or group of services that employ those facilities;

(4) notwithstanding paragraphs (1) - (3), the commission may, upon
petition or under its own motion, conduct an investigation to change the dominant or
nondominant status of any carrier for a particular service and change the carrier’s status
accordingly based on that investigation; in performing the investigation allowed by this
paragraph, the commission will determine whether an interexchange carrier has market
power by taking into consideration the following:

(A) the carrier's market share;
(B) the number, size distribution, nature, and capabilities of
competing carriers;
(© the existence and nature of barriers to entry;
Order R-02-6(4)/R-03-3(2)
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(D) the availability of reasonably substitutable service;
(E) the availability of competitive facilities alternative(s);
(F) the presence or absence of factors that restrain the exercise of

market power, such as geographical rate averaging, rate caps, and similar

safeguards; and
(G) any other factors the commission considers relevant to the

issue, including the presence of material consumer complaints. (Eff. 3/16/91,

Register 117; am / I, Register )

Authority:  AS 42.05.141 [AS 42.05.151(a)] [AS 42.05.711(d)]
[AS 42.05.141(a)] AS 42.05.221 [AS 42.05.720(4)]
AS 42.05.151 AS 42.05.711

3 AAC 52.385(a) is amended to read:
3 AAC 52.385. Standards of service, (a) The application of 3 AAC 52.200 -

3 AAC 52.340 to nondominant carriers is waived except that a carrier that owns or
controls interexchange facilities in the state and has more than 25 percent market share
shall comply with 3 AAC 52.280. 3 AAC 52.320. and 3 AAC 52.330.

(Eff. 3/16/91, Register 117; am 9/1/2002, Register 163, am / / :

Register )
Authority:  AS 42.05.141 AS 42.05.221 AS 42.05.711
AS 42.05.151 AS 42.05.241 AS 42.05.990
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3 AAC 52.390(c) is amended to read:

3 AAC 52.390. Miscellaneous provisions.
(c) The incumbent carrier is fA DOMINANT CARRIER IS RESPONSIBLE FOR

PROVIDING INTRASTATE INTEREXCHANGE TELEPHONE SERVICE AS] the carrier
of last resort unless the commission changes carrier of last resort responsibilities under
the procedure stated in this subsection. Pursuant to petition or under its own motion
and after hearing, the commission will, at its discretion, reassign carrier of last resort
responsibilities to one or more facilities-based intrastate interexchanqe carriers subject

to commission jurisdiction. (Eff. 3/16/91, Register 117; am 7/8/93, Register 127; am

9/1/2002, Register 163; am 5/18/2003, Register 166; am / / Register
)
Authority: ~ AS 42.05.141 AS 42.05.221 AS 42.05.711
AS 42.05.151 AS 42.05.241 AS 42.05.990
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Chapter 53. Telecommunications.

Article 4. Local Exchange Competition.

Section
200. Applicability of local exchange competition provisions, purpose, and waiver

210. Local exchange telephone service: certificate of public convenience and

necessity _
220. Determination of dominant status _
230. Discontinuance, suspension, or abandonment of service [BY NONDOMINANT

CARRIER] _
235. Rate deregulation

240. Retail rates
250. (Repealed) [WHOLESALE SERVICE AND RATES]

260. Repealed o
290. Miscellaneous provisions

299. Definitions

3 AAC 53.200 is amended to read:

3 AAC 53.200. Applicability of local exchange competition provisions,
purpose, and waiver, () The provisions of 3 AAC 53.200 - 3 AAC 53.299 apply to
all local exchange carriers that furnish local exchange telephone service within
competitive ITHE ANCHORAGE] service areas as recognized [AREA AND ANY
OTHER SERVICE AREA AS ORDERED] by the commission in an order.

(b) The purpose of 3 AAC 53.200 - 3 AAC 53.299 is to allow competition in the
provision of local exchange telephone service to the extent possible while maintaining
and promoting universal loc?' exchange telephone service, just and reasonable
treatment of competitors and consumers, and a modern telecommunications
infrastructure.

(c) For good cause shown, the commission will, in its discretion, waive the

application of all or any portion of 3 AAC 53.200 - 3 AAC 53.299 to a local exchange
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carrier and establish appropriate criteria for that carrier. (Eff. 6/21/98, Register 146; am

/ / Register )
Authority:  AS 42.05.141 AS 42.05.221 AS 42.05.990
AS 42.05.151 AS 42.05.711

3 AAC 53.220 is repealed and readopted to read:
3 AAC 53.220. Determination of dominant status, (a) A local exchange
carrier is dominant for the provision of retail service in a location if
(1) its market share in that location is 60 percent or more; and
2) no single local exchange Jgible telecommunications carrier has
obtained a market share of 20 percent or more at that location, as determined by the

commission.
(b) For purposes of this section, market share is measured by the carrier’s

percentage of customer connections.

(c) Notwithstanding (a) of this section, a carrier holding a facilities monopoly for
the provision of local exchange loops ina location is dominant with regard to the
following services until the commission directs otherwise:

(1) line extension services;
(2) construction services;
(3) subdivision agreements;
(4) interexchange carrier access services;
(5) data services;
(6) private line services; and
Order R-02-6(4)/R-03-3(2)
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(7) interconnection services not subject to review under federal rules.

(d) During the certification process for a competitor or during the eligible
telecommunications carrier designation process for a competitor, the incumbent carrier
may petition for review of its dominant status. Ifthe commission finds the incumbent
could face significant competition immediately upon entry of the certificated competitor
or upon designation ofthe new eligible telecommunications carrier, the commission may
classify the incumbent as nondominant for a service or a group of services.

(e) Notwithstanding any other provisions of this section, the commission may,
after investigation, find a carrier to be dominant or nondominant in the provision of any
service or category of service.

() Inconducting a review of an incumbent’s status as a dominant carrier in
response to a petition filed under (d) of this section or pursuant to a review under (e) of

this section, the commission will determine whether a local carrier has market power by

taking into consideration the following factors:

(1) the carrier's market share;

(2) the number, size distribution, nature, and capabilities of competing

carriers;
(3) the existence and nature of barriers to entry;

(4) the availability of reasonably substitutable service;
(5) the availability of competitive facilities al*ernative(s);
(

6) the presence or absence of factors that restrain the exercise of market

power, such as rate caps, and similar safeguards;

(7) the number of customers transferred to a competitor; and

Order R-02-6(4)/R-03-3(2)
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(8) any other factors the commission considers relevant to the issue,
including the presence of material consumer complaints.
(9) Until changed by the commission under (a) through (f) of this section, the
incumbent carrier in any service area is a dominant carrier, and all other local exchange

carriers in that service area are nondominant carriers. (Eff. 6/21/98, Register 146; am

Register )
Authority:  AS 42.05.141 AS 42.05.221 AS 42.05.990
AS 42.05.151 AS 42.05.71

3 AAC 53.230 is repealed and readopted to read:

3 AAC 53.230. Discontinuance, suspension, or abandonment of service.
(@) A local carrier with less than 10 percent market share ina community, as measured
by customer connections served, may discontinue, suspend, or abandon a retail local
exchange telephone service in that community after giving 30 days notice unless the
commission finds that the public convenience and necessity require that carrier to
continue service. A carrier seeking to discontinue, suspend, or abandon service under
this section shall give the required notice, in writing, to
(1) the commission;
(2) the carrier's subscribers in the community where the carrier proposes
to discontinue, suspend, or abandon service; and
(3) each local exchange carrier and interexchange carrier serving the
community where the carrier proposes to discontinue, suspend, or abandon service.
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(b) A carrier proposing to discontinue, suspend, or abandon service under (a) of
this section must file a plan for the transfer of its customers to another carrier. This plan
will be filed with the commission at the same time the carrier files its required notice
under (a) of this section.

(c) The provisions of (a) of this section do not apply to an eligible

telecommunications carrier.
(d) Acarrier that does not meet the criteria of (a) of this section or a carrier that

is an eligible telecommunications carrier may not discontinue, suspend, or abandon

local exchange telephone service without commission approval under AS 42.05.261.

(Eff. / / Register )
Authority:  AS 42.05.141 AS 42.05.221 AS 42.05.990
AS 42.05.151 AS 42.05.711

3 AAC 53 is amended by adding a new section to read:

3 AAC 53.235. Rate deregulation, (a) The commission may allow rate
deregulation of a retail service or group of services when the following conditions are
satisfied:

(1) with few exceptions, customers in the area have access to at least two
certificated, local exchange sen/ice competitors for the service(s) or have easy access
to an effective substitute service;

(2) no carrier is considered dominant for the service(s);

(3) if monopoly facilities exist, all competitors have nondiscriminatory

access to rights-of-way owned or controlled by the incumbent, network elements,
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services, databases, and associated signaling necessary for provision ofthe seivice(s)

atjust and reasonable rates;
(4) two carriers each serve more than 30 percent of the relevant market;

(5) ifany carriers in the market receive federal or state universal service
high cost support for local exchange services or intrastate access services (excluding
Lifeline/Linkllp) for the service(s), there must be adequate provisions for filing ofthe
information necessary for the commission to insure appropriate use of universal service
funds;

(6) the commission has not received a significant number of valid
consumer complaints concerning the service(s) during the past two years;

(7) a carrier of last resort remains for the service(s);

(8) the service(s) are generally available throughout the area on a basic,
unbundled basis at rates at or below rate caps set by the commission, ifthe commission

considers rate caps to be necessary; and

(9) an adequate system exists for the prompt transfer of customers
between carriers.
(b) Notwithstanding (a) of this section, rate deregulation or rate regulation of a
retail service or group of services may occur if it is in the public interest. The
commission may also regulate a retail service or group of services ifthe criteria of (a) or

(c) of this section are no longer met,

(c) A carrier subject to rate deregulation under this section must
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(1) file with the commission and post on an Internet website, an accurate
tariff of rates and conditions of service, with any such changes, filed and posted at least

72 hours before the effective date:

(2) establish and periodically notify its customers of a consumer complaint

process, including the right to contact the commission;

(3) maintain records of consumer customer complaints, including the

nature ofthe complaint, how and ifthe complaint was resolved, and the time for

resolution;
(4) file monthly with the commission a report of consumer complaints,

including the information required by paragraph (3) of this subsection and the

customer’s name and contact information:

(5) notify customers 30 days in advance before implementing any change

that would increase the customer’s payment obligation;

(6) offer basic service on an unbundled basis at rates at or below rate
caps ifsuch caps are set by the commission, or at rates approved by the commission if
no caps are in effect, with basic services being those defined by the Federal

Communications Commission under 47 C.F.R. 54.101(a);

(7) comply with 3 AAC 53.230 concerning discontinuance, suspension,

and abandonment of a rate deregulated service; and

(8) comply with all statutory requirements. ( Eff. / / :

Register )
Authority:  AS42.05.141 AS 42.05.151
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3 AAC 53.250 is repealed:

3 AAC 53.250. Wholesale service and rates. Repealed. (Eff. 6/21/98,

Register 146; repealed / / Register )

3 AAC 53.290 (a), (c), and (f) are amended and a new subsection is amended to

read:

3 AAC 53.290. Miscellaneous provisions, (a) In competitive service areas,
(1) the provisions of 3 AAC 48.275 fTHE PROVISIONS OF
3 AAC 48.230, 3 AAC 48.275, 3 AAC 48.277, AND 3 AAC 48.430] do not apply to a
nondominant carrier;
(2) the provisions of 3 AAC 48.230 do not apply to a nondominant
carrier with less than 10 percent market share in a community, as measured by

customer connections served; and

(3) the provisions of 3 AAC 48.277 and 3 AAC 48.430 apply to any
carrier that meets one or more of the following:
(A) the carrier receives state universal service funds
(excluding Lifeline):
(B) the carrier’s costs are used to develop access charge

rates based on an analysis of revenue reguirement;

(C) the carrier’s costs are used to develop intrastate

subscriber line charges or rate caps;

(D) the carrier is required to provide wholesale services;

(E) the carrier is a carrier of last resort;
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(F) the carrier is a dominant carrier for a service; or
(G) any other carrier designated by the commission for good
cause shown.

(b) The provisions of 3 AAC 48.275(a) do not apply to the dominant carrier for
rate decreases, new services, and repackaging of existing sen/ices.

(c) The incumbent local exchange [A DOMINANT] carrier in a competitive
service area IS responsible for providing local exchange telephone service in its service
area as the carrier of last resort unless and until the commission orders otherwise.

(d) The provisions of 3 AAC 53.190 govern the reassignment of a subscriber’s
access line or lines to a different local exchange carrier.

(e) No implicit modification or waiver of any statutory or regulatory requirements
Is intended by 3 AAC 53.200 - 3 AAC 53.299 for either dominant or nondominant
carriers. Absent specific modification or waiver, all statutory and regulatory
requirements remain in effect for both dominant and nondominant carriers.

(f) A local exchange carrier in a competitive service area shall publish a public
notice of all proposed tariff revisions in a local, general circulation newspaper no later
than three days after filing it with the commission. The public notice must contain a
general description ofthe filing that :s accurate, written in plain English, and sufficient to
alert consumers of tariff revisions that may affect either the rules or rates applicable to
them. The notice must contain sentences containing the following information: the date
the utility made (or will make) its filing with the commission; the date the revisions are
expected to become effective; and a statement that both the proposed revisions and the

utility's current tariff are available for review at the utility's office or which an address
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and office hours are given. The notice must contain sentences similar to the following:
"Any person may file comments on this tariff revision with the Regulatory Commission
of Alaska [ALASKA PUBLIC UTILITIES COMMISSION] (address). To assure that the
commission has sufficient time to consider the comments prior to the revisions taking
effect, (utility name) suggests that your comments be filed no later than (a specific date,
not a weekend or holiday, approximately 7-10 days prior to the filing's taking effect)."

(g) Where all necessary facilities and equipment are in place, a local exchange
carrier shall complete the transfer of a customer to another local exchange carrier within
seven working days of receiving a valid order for transfer of service.

(h) The provision of 3 AAC 48.270 reguiring the filing of the estimated
number of customers or shippers who will be affected by each separate schedule
listed and the estimated annual revenues under both the existing and proposed
rates does not apply to retail service offerings of a nondominant or a dominant
carrier except when the carrier proposes to discontinue or increase the rates for a
service. However, subsequent to submitting atariff advice letter, a carrier must
provide this information if requested by the commission. (Eff. 6/21/98, Register
146; am 11/11/2001, Register 160; am [ | Register )
Authority:  AS 42.05.141 AS 42.05.221 AS 42.05.711

AS 42.05.151 AS 42.05.241 AS 42.05.990
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3 AAC 53.299(1) is repealed, 3 AAC 53.299(2) - (3) are amended and new

paragraphs are added to read:

3 AAC 53.299. Definitions. Unless the context indicates otherwise, in

3 AAC 53.200 - 3 AAC 53.299,
(1) repealed; / / Register ) ["ANCHORAGE

SERVICE AREA" MEANS THE SERVICE AREA CERTIFICATED TO ATU
TELECOMMUNICATIONS BY CERTIFICATE OF PUBLIC CONVENIENCE AND

NECESSITY NO. 120 AS OF APRIL 8, 1998;]
(2) "commission" means the Regulatory Commission of Alaska

[ALASKA PUBLIC UTILITIES COMMISSION]J;

(3) "dominant carrier" means a local exchange carrier designated by the
commission as a dominant carrier under 3 AAC 53.220 [DETERMINED BY THE
COMMISSION TO HAVE MARKET POWERY];

(4) "incumbent carrier" means the telephone utility, or its successor,

certificated to provide local exchange telephone service within its service area as of

February 8, 1996;
(5) "interexchange carrier" means a carrier certificated by the commission

to provide intrastate interexchange telephone service;

(6) "local exchange carrier" means a carrier certificated to provide local

exchange telephone service;
(7) "nondominant carrier" means a local exchange carrier other than a

dominant carrier;
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(8) "recorded authorization" means a voice communication that clearly
grants the authority to transfer a customer's local exchange service from one local
exchange carrier to another and that may be accurately retrieved for later review”®

(9) “competitive service area” means the portion or portions ofa
certificated local exchange service area where multiple telecommunications
providers are certificated to provide local exchange service and provide local
exchange service throughout the area: however upon petition or its own motion,
the commission may designate an additional area as a competitive service area
based on the nature and extent of competition available:

(10) “customer connection” means any connection used to provide
local exchange service, and shall include lines sold through local service resale,
and shall exclude lines sold as unbundled network element loops: however, a line
used to serve multiple customers or end-users shall be appropriatedly weighted
based on its voice line equivalent: and

(11) “eligible telecommunications carrier” is a carrier that has been
designated as an eligible telecommunications carrier by the commission under

47 U.S.C. 214(e) as that prov;sion existed on oanuary 1. 2003. (Eff. 6/21/98,
Register 146; am I Register )

Authority:  AS 42.05.141 AS 42.05.151 [AS 42 05.720]
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Before:  Fabe, Chief Justice, Matthews, Eastaugh, and
Bryner, Justices. [C'arpeneti, Justice, not participating.]

FABE, Chief Justice.

I, INTRODUCTION
This case arises under the local telephone competition provisions of the

federal Telecommunications Act of 1996. GCI petitioned the Regulatory Commission
of Alaska (RCA) to terminate the rural exemptions of three Alaska Communication
Systems (ACS) subsidiaries so that GCI could compete with these companies in rural
Alaska. The RCA terminated ACS’s rural exemptions, and ACS appeals that decision.
Because the RCA erred inallocating the burde n of proofto ACS, we reverse and remand
for additional proceedings before the RCA with GCI shouldering the burden of proof,
Additionally, because the RCA erred in terminating ACS’s rural exemption for its
Glacier State Study Area, we reverse that decision.
Il.  FACTS AND PROCEEDINGS
A. The Telecommunications Act of 11996

The federal Telecommunications Act significantly changed the delivery of
telephone service in this country.1 At the heart of the Act, and at issue in this case, are
the provisions designed to promote local telephone competition.2 These provisions

1 See, e.g., Stuart Minor Benjamin et al., Telecommunications Law
and Policy 717 (2001); Salvatore Massa et al., Pricing Network Elements Under the
Telecommunications Act of 1996: Back to the Future, 23 Hastings Comm. & Ent. L.J.
751, 752 (2001) (noting Act is “revolutionary piece of legislation”); Aimee M. Adler,
Notes and Comment, Competition in Telephony: Perception or Reality? Current Barriers
to the Telecommunications Actof 1996, 7 J.L. & Pol’y 571, 571 (1999).

2 Benjaminetal. supra Telecommunications Law and Policy, at 716.
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eliminate state-imposed barriers to competition and force incumbent local exchange
carriers to cooperate with their potential competitors.3 These competitors are referred to
as competitive local exchange carriers.4 The Act facilitates competition in a number of
ways.5 First, the Act requires incumbents to allow competitors to interconnect with the
incumbent’s existing local network.6 This provision, referred to as interconnection,
allows new entrants to use the incumbent’s existing network to provide competing local
telephone service.7 Second, the unbundled access provision of the Act requires
incumbents to provide competitors with access to elements of the incumbent’s network
on an unbundled basis.8 The unbundling provision permits new entrants “that have not
completely built out their own networks to offer services over acombination of theirown
facilities and those leased from incumbents.”9 Third, the Act requires incumbents to sell
to competitors, at wholesale prices, any telecommunications services it sells to its
customers at retail rates.X0 This provision, referred to as the resale provision, allows
competitors to resell to customers at retail prices die telecommunications services they

3 d.
4 Id. at 1047.

47 U.S.C. § 251(c) (2001); Michael Glover & Donna F.pps, Is the
Telecommunications Act o f 1996 Working?, 52 A dmin. L. Rfv. 1013, 1014 (2000).

6 47US.C. §251(c)(2) (2001).
Id.

8§ 47 U.S.C. §251(c)(3) (2001).
9  Glover and Epps, supra at 1014,
D 47U.S.C. §251(c)(4) (2001).
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purchase from the incumbent at wholesale.1l These competitive provisions are found in

section 251(c) of the Telecommunications Act.
Despite the Act’s general theme favoring competition,2Congress, in the

interest of promoting universal service, exempted rural telephone companies from the
duty to compete. Congress defined “rural telephone company” as

a local exchange carrier operating entity to the extent that
such entity —

(A)  provides common carrier service toany local exchange
carrier study area that does not include either —

() any incorporated place of 10,000 inhabitants or
more, or any part thereof, based on the most recently
available population statistics of the Bureau of the
Census; or

(i)  any territory, incorporated or unincorporated,
included in an urbanized area, as defined by the
Bureau of the Census as of August 10,1993;

(3) provides telephone exchange service, including
exchange access, to fewer than 50,000 access lines;

(C) provides telephone exchange service to any local
exchange carrier study area with fewer than 100,000 access

lines: or

(D) has less than 15 percent of its access lines in
communities of more than 50,000 on February 8, 1996.|n|

Because these rural telephone companies are free from the competitive obligations
imposed by the Act, these ILECs remain monopolist providers of local telephone service

1 .
2 Benjamin et al,, supran. 1

B 47US.C. § 153(37) (2001).
4- 5762



in their areas. The rural exemption is contained in section 251(f)(1) of the Act and

provides, in pertinent part:

Subsection (c) of this section shall not apply to a rural
telephone company until (i) such company has received a
bona fide request for interconnection, services, or network
elements, and (ii) the State commission determines (under
subparagraph (B)) that such request is not unduly
economically burdensome, is technically feasible, and is
consistent with section 254 of this title (other than
subsections (b)(7) and (c)(1)(D) thereof).1dl

Until a state commission makes the requisite findings under these three elements, rural
telephone companies are exempt from competition.5

B. The Rural Exemption Proceedings
In April 1997 GCI requested interconnection with three rural telephone

companies. These companies were PTI Communications of Alaska, Inc., Telephone
Utilitiesof Alaska, Inc., and Telephone Utilities of theNorthland, Inc. These companies
are now subsidiaries of ACS and we refer to them collectively as ACS.

The Alaska Public Utilities Commission (APUC)5held public hearings in
December 1997 to determine whether to terminate ACS’s rural exemptions. Inan order
issued January 8, 1998, APUC continued ACS’s rural exemptions reasoning that( 1) the
evidence in the record did not support an affirmative finding that the utility would not
suffer an undue economic burden if the exemptions were terminated and (2) support
mechanisms had not yet been reformed to accommodate competition in local service.

U 47 USC. §251(F)(1)(A) (2001).

b

% APUC is the forerunner to the RCA.On July 1, 1999, APUC ceased to
exist and die RCA assumed its duties. Ch. 25, SLA 1999,
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GCl appealed APUC’s decision to the superior court. Finding that APUC
had erroneously placed the burden ofproofon GCI, the superior courtremanded the case
to APUC for another hearing. APUC held a second hearing in June of 1999. On June
30, 1999, APUC granted GCI’s petition to terminate ACS’s rural exemptions. APUC
reasoned that adequate mechanisms were in place to preserve and further universal
service such that terminating ACS’s exemptions would not frustrate these goals.

ACS petitioned APUC’s successor, the RCA, for review ofthe decision to
terminate ACS’s rural exemptions. ACS asserted that APUC’s revocation of the
exemptions “exposed high cost rura 1consumers to the detriments of competition without
establishing the basis for offsetting competitive benefits.” Because the RCA found that
APUC’s decision lacked an adequate analysis ofthe disputed legal, factual, and policy
issues, it granted ACS’s motion for reconsideration. However, after reviewing die
record, the RCA affirmed APUC’s termination of the utility’s rural exemptions. ACS
appealed to the superior court, Judge John E. Reese presiding. The superior court
affirmed the RCA, and ACS appeals the RCA’s decision to this court.

Ill. STANDARD OF REVIEW
We do not defer to a superior court decision when that court acts as an

intermediate court of appeal.I7 We apply the substitution of judgment standard when
reviewing legal questions that do not require agency expertise “or where the agency's
specialized knowledge and experience would not be particularly probative as to the

meaning of the statute.” 8

7' T/ingit-Haida Reg'IElec.Auth. V. State, 15P.3d 754, 761 (Alaska 2001);
United Utils., Inc. V. Alaska Pub. Utils. Comm 'n, 935 P.2d 811,814 (Alaska 1997).

B Tesoro Alaska Petroleum Co. V. Kenai Pipe Line Co., 746 P.2d 896, 903
(continued...)
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IV. DISCUSSION

A. Progressionof Federal and State Litigation Over 47 U.S.C. § 251(f)(1)
Rural Exemption Proceedings

The central issue on appeal is whether the RCA erred in allocating the
burden ofproofto ACS in the rural exemption proceeding. Because telecommunications
regulation is primarily federal, it is important to view the history of the present
controversy in the context of significant federal litigation that was proceeding

simultaneously.

1L  lowal
Shortly before GCI sought to compete with ACS, the Federal

Communications Commission (FCC) promulgated a rule allocating the burden ofproof
in rural exemption proceedings to the incumbent local exchange carrier.19 The regulation
provided: “Upon receipt ofa bona fide request for interconnection, services, or access
to unbundled network elements, a rural telephone company must prove to the state
commission that the rural telephone company should be entitled ... to continued
exemption” from the Telecommunications Act’s interconnection requirements.2'
Three months before APUC held the initial hearing in this case, the United
States Court of Appeals for the Eighth Circuit vacated this rule in lowa Utilities Board

B (...continued)
(Alaska 1987); see also id. (* ‘[This] standard is appropriate where the knowledge and
experience of the agency is of little guidance to the court or where the case concerns
statutory interpretation or other analysis of legal relationships about which the courts
have specialized knowledge and experience.” ”) (quoting Earth Res. Co. ofAlaska V.
State, Dep't o fRevenue, 665 P.2d 960,965 (Alaska 1983) (internal quotations omitted)).

© 47 CF.R.§51.405(a) (2002).

d
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V. Federal Communications Commission (lowa 1), reasoning that the FCC exceeded its
jurisdiction in promulgating the regulation.2L The court noted: “The plain meaning of
subsection[] 251(f)(1) (governing exemptions) . .. indicates that the state commissions
have the exclusive authority to make these determinations, and nothing in [this
provision], or in the Act generally, provides the FCC with the power to prescribe the
governing standards for such determinations.”2 The Eighth Circuit also looked to the
legislative history of the Telecommunications Act to support its conclusion thatthe FCC
exceeded its authority in promulgating 47 C.F.R. §51.405(a):

Congress rejected both a Senate bill and a House bill that
gave the FCC concurrentjurisdiction with state commissions
to administer the exemption and waiver provisions. It would
be unreasonable to infer from subsection 251(d) or the other
general rulemaking provisions cited by the FCC that
Congress intended to put the Commission — the agency it
decided to exclude from the exemption process — in a
position to dictate the substantive standards governing the
exemption process.

The clear guidance that the FCC had provided through its regulation 47 C.F.R. §
51.405(a) therefore no longer existed when APUC first addressed this case.

In the first hearing, APUC assigned die burden of proofto GCI. APUC
denied GCI’s petition to terminate ACS’s rural exemptions on January 8, 1998, and GClI
appealed APUC’s decision to the superior court.

A 120F.3d 753,802 (8th Cir. 1997), aff'dinpart, rev'd inpart, 525 U.S. 366
(1999).

2

B 1d. (citingS. Rep. No. 104-23, 1995 WL 142161 at *206-07 (§ 251(i)(3))
(1995); H.R. 1555, 104th Cong. § 242(e) (1995)).
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2. United States Supreme Court’s review of lowa | and state
superiorcourt’s response

Prior to the superior court decision, the United States Supreme Court
reversed the Eighth Circuit’s lowa /ruling, concluding that the FCC had “jurisdiction to
promulgate rules . .. regarding rural exemptions ... .”2 The Court remanded the case
to the Eighth Circuit to consider the substantive challenges to the regulation.5 The
superiorcourt had the benefit ofthe Supreme Court’s decision in deciding GCI’sappeal
from APUC. The superiorcourt concluded that APUC erred in allocating the burden of
proofto GCI and remanded for another agency hearing, noting that “fairness concerns
prescribe the conclusion that the party in control of the evidence, in this case [ACS],
bears the burden of proving that evidence.”

After the superior court remanded the case to APUC, APUC held a second
hearing in June 1999, with ACS shouldering the burden of proof. APUC issued its
decision terminating the rural exemptions on June 30, 1999. Inits brief order, APUC
determined that ACS would not face an undue economic burden, were it required to
interconnect with GCI.  Additionally, APUC noted that GCI’s request for
interconnection was technically feasible. Thus, APUC turned to consider whether
interconnection would be consistent with the goals of universal service. APUC
concluded that federal and state universal service funds would adequately preserve and
advance universal service. APUC emphasized the importance of competition in its order:

Without removal of [ACS’s] rural exemption, it is
questionable whether the rural portions of Alaska thatare the
subject of GCI’s petition will ever have competitive local
exchange service.  Therefore, the Commission has

2 AT&T Corp. V. lowa Utils. Bel,, 525 U.S. 366, 385 (1999).

5 1d. at 385, 397.
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determined that itis appropriate to remove that roadhlock and
proceed down the path to competition.

The RCA reconsidered APUC’s decision and affirmed on October 11, 1999. ACS

appealed to the superior court.
3. Eighth Circuit’s decision on remand - lowa 11

In the midst of ACS’s administrative appeal to the superior court, the
Eighth Circuit decided lowa Utilities Board V. Federal Communications Commission
(lowa I1). This time, the federal court vacated on substantive grounds the FCC’s rule
that, under the Telecommunications Act, a rural incumbent telephone company must bear
the burden of proof in demonstrating to a state commission that it is entitled to a
continued exemption from competition.ZZ The court reasoned that “[t]he plain meaning
of the statute requires the party making the request to prove that the request meets the
three prerequisites to justify the termination of the otherwise continuing rural
exemption.”3

In reviewing ACS’s administrative appeal, Judge Reese acknowledged the
Eighth Circuit’s authority but concluded that any error in the burden ofproofallocation
was harmless, even in lightoflowa 1I. Judge Reese noted: “This [cjourt recognizes the
authority of the Eighth Circuit in this matter, but does not find the lowa Utilities Bd. I1
decision decisive on the outcome of the current appeal.” Judge Reese emphasized that
the RCA based its decision on the evidence presented at the hearings and not on a
consideration of the burden of proof. Judge Reese concluded:

o 219 F.3d 744 (8th Cir. 2000), reversedin part on othergrounds by Verizon
Communications, Inc. V. Fed'l Communications Comm 'n, 535 U.S. 467 (2002).

Z Id.at 762.

B .
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This [cJourt must determine the applicability oflowa Utilities
Bd. I 1to the current appeal. The APUC used arecord created
in two separate hearings in its decision to terminate ACS[’s]
rural exemption. Both ACS and GCI were responsible for
bearing the burden ofproofat one of the hearings. Both ACS
and GCI presented evidence and created a record
accordingly. The RCA found that the record from both
hearings justified termination of the rural exemption. The
RCA’s [decision to terminate ACS’s rural exemptions]
cleariy shows that the Commission made its findings based
on the weight of the evidence and not because of an unmet

burden of proof[.]”
Implicit in Judge Reese’s statement is an apparent determination that any error in the

allocation of proofto ACS in light of lowa 11 was harmless. Accordingly, the superior
court affirmed the RCA’s termination of ACS’s rural exemptions.

B. The RCA Erred in Placing the Burden of Proof on ACS, the
Incumbent Local Exchange Carrier.

On appeal, ACS argues that the RCA erred in placing the burden of proof
on ACS hecause this is contrary to federal law as announced in the Eighth Circuit’s lowa
Ildecision. Inlowa //, the Eighth Circuit concluded that theplain meaning of47 U.S.C.
§ 251 (0( 0(A) and (B) “requires the party making the request to prove that the request
meets the three prerequisites tojustify the termination of the otherwise continuing rural
exemption.”2 Given the Eighth Circuit’sholding, A CS asserts that “federal law squarely

places the burden of proof on GCI rather than [ACS].”
GCI responds to ACS’s contentions with a number of policy reasons for

placing the burden of proof on ACS; two of these reasons have some strength.d First,

2 Id.

3 Inaddition to the policy reasons put forward by GCI, the RCA arques that
(continued...)
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GCI notes that ACS, as the incumbent local exchange carrier, controls relevant
information on issues including: its financial health and status, its ability to withstand
the expected competitive pressures exerted by competition, its ability to withstand the
costs of providing the services requested by the competitor, and its network design and
ability to facilitate the competitor’s requests. GCI asserts that because ACS has superior
access to this information, ACS should bear the burden ofproofhbecause it is “in the best
position to produce the relevant information and to explain how competitive pressures
could harm the incumbers or service to rural customers.” Second, GCI argues that
placing the burden of proof on ACS is consistent with the Telecommunications Act’s
statutory scheme for rural exemption proceedings. This is true, according to GClI,
because under 47 U.S.C. § 251(c), after a competitor files notice with the state
commission that it seeks to compete with an incumbent, the state commission has 120
days to gather the necessary information to determine whether to terminate the
incumbent’s rural exemption. & GCI argues that this short time frame “does not permit
rounds of discovery, delay and associated costs frequently tolerated in the traditional
model of civil litigation.” GCI concludes that the limited time frame and ACS’ssuperior

~ (...continued) _ _ _
after the first appeal from APUC to the superior court, the superior court’s allocation of

the burden of proofto ACS became the law of the case. “The doctrine of law of the case
requires a lower court to follow an appellate court’s prior decision and prohibits
reconsideration of issues which have been adjudicated in an appeal of the case.”
Bauman V. Day, 942 P.2d 1130,1132 n.| (Alaska 1997). To the extent that APUC was
bound by the superior court’s decision on remand, die superior court’s allocation ofthe
burden of proof to ACS was the law of the case. We, however, are not bound by the
superior court’s allocation of the burden of proof, as this issue has not been brought to
this court before. See, e.g., Denuptiisv. Unocal Corp., 63 P.3d 272, 277 (Alaska 2003).

1 47U.S.C. §251(f)(1)(A), (B) (2001).
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access to information relevant to the continuation of its rural exemption weigh in favor
of ACS's shouldering the burden of proof.

While we see the logic in GCI’s arguments, policy arguments cannot
control the outcome inthis case. A number of developments suggest to us that we should
be guided by the Eighth Circuit’s decision in lowa I1.

The United States Supreme Court has held that the FCC, a federal agency,
has jurisdiction to promulgate regulations under the Telecommunications Act to guide
state commissions.2  After the FCC promulgated regulations under the
Telecommunications Act, in its First Report and Order,38numerous parties challenged
those regulations.3 Under the Hobbs Act, the federal circuit courts of appeal have
exclusive jurisdiction over those challenges. The Hobbs Act provides:

The court of appeals (other than the United States Court of
Appeals for the Federal Circuit) has exclusive jurisdiction to
enjoin, set aside, suspend (in whole or in part), or to
determine the validity of —

(1) all final orders of the Federal Communications
Commission made reviewable by section 402(a) oftitle 47.[%)

2 AT&T Corp. V. lowa Utils Bd., 525 U.S. 366, 385 (1999).

3 See GTE South, Inc. V.Morrison, 199 F.3d 733, 737 (4th Cir. 1999) (citing

In the Matter of Implementation of the Local Competition Provisions in the
Telecommunications Act of 1996, First Report and Order, 11 F.C.C.R. 15499 (1996)).

3 MCI Telecommunications Corp. V. U.S. West Communications, 204 F.3d
1262, 1267 (9th Cir. 2000).

$  28U.S.C. §2342 (1994).
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The parties challenging the FCC regulations brought suits in various federal appellate
courts.3 When agency regulations are challenged in multiple circuits, the panel on
multidistrict litigation, acting under 28 U.S.C. § 21 12, consolidates the petitions and
assigns them to a single court ofappeal. ¥ The panel assigned the challenges concerning
the FCC’s Telecommunications Act regulations to the Eighth Circuit.3 Thus, the Eighth
Circuit became the only forum to consider the challenges to the FCC regulations
following the FCC’s First Decision and Order.®

In addition to the FCC’sjurisdiction to promulgate regulations under the
Telecommunications Act and the federal appellate courts’ (in this case, Eighth Circuit’s)
exclusivejurisdiction to hear challenges to those regulations, the United States Supreme
Court has recognized the need for a national standard for telecommunications regulation
under the 1996 Act, noting that the federal government has unquestionably “taken local
telecommunications competition regulation away from the States [] [w]ith regard to the
matters addressed by the 1996 Act,” and that “a federal program administered by 50
independent state agencies [would bej strange.”™ All of these factors suggest that we
should look to the only available federal guidance in deciding which party shoulders the
burden of proofin a rural exemption proceeding: the Eighth Circuit’s decision in lowa
Il. The Eighth Circuit is the only federal court to speak to the issue of the burden of
proofallocation in rural exemption proceedings under 47 U.S.C. § 251(f)( 1). We adopt

¥  McCl, 204 F.3dat 1267.
7 d.

3 1
3P  GTE South.Inc.v. Morrison, 199 F.3d 733, 743(4th Cir. 1999).

¢ AT&TCorp.V.lowa Utils.Bd., 525 U.S. 366, 378 n.6(1999).
-14- 5762



the Eighth Circuit’s holding diat the competitor must bear the burden of proof.
Therefore, we now turn to the question whether the RCA’s error in placing the burden
of proofon ACS was harmless.

1. Harmless error analysis
As discussed above, the superior court implicitly found that any error in the

RCA’s allocation of the burden of proof to ACS was harmless, noting: “The RCA’s
conclusion [to terminate ACS’s rural exemptions] clearly shows that the Commission
made its findings based on the weight of the evidence and not because of an unmet
burden of proof[.]” Despite the superior court’s assertion, an examination of the RCA’s
analysis reveals that the RCA did indeed base a number of its conclusions either on
ACS’s failure to satisfy the burden of proofor on a general lack of proof. For example,
when discussing the economic burden element of section 251 (f)(1)(a), the RCA
explicitly based its finding in favor of GCI on the fact that “[t]he Commission finds that
[ACS] did not meet [its] burden of moving undue economic burden.” Similarly, with
regard to one aspect of universal service, the RCA based its decision in favor of GCI on
the fact that “[t]here was no showing by [ACS] that customers would have any less
access to advanced services than they do now ifthe rural exemption [were] terminated.”
The RCA’s repeated dependence upon the burden of proof allocation in reaching its
decision suggests that this error affected ACS’s substantial rights.4L Because we cannot
conclude that the RCA’s error was harmless, we remand this case for the RCA to analyze
the rural exemption issue with GCI shouldering the burden ofproofon the three elements

4 Alaska R Civ. P. 61; see, e.g. Sloan V. Atlantic Richfield Co., 541 P.2d
717,722 (A laska 1975) (noting appellant must show substantial prejudice to demonstrate
error not harmless).

5762
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0f47 U.S.C. §251(f)( 1)(A): undue economic burden, technical feasibility, and universal
service,

2. Proceedings on remand
On remand, the RCA may elect to hold asupplemental evidentiary hearing

on one or more ofthe issues, as it sees fit. The RCA is free to consider the current state
of the evidence and is not bound by the record before it in 1999 when it issued its last
order in these proceedings. As noted above, GCI has expressed concern about its ability
to amass the relevant information to shoulder its burden of proof. Specifically, it noted
ACS’s superior access to information and the short 120-day time frame for the RCA to
gather information before making its decision. These concerns can be relieved by the
RCA’s control and management of the discovery process in the remand proceedings.
Generally, “the conduct and extent of discovery is left to the sound discretion of the
agency ... ,"2 The RCA may order discovery’and require ACS’s active participation
in assisting GCI to analyze and organize the information, including ordering ACS to
produce summaries of information and provide analyses to accompany documents it
produces.B

Moreover, because we are remanding this case to the RCA, there will be
a period of time between this decision and the RCA’s determination on remand. Thus,
we must consider how the parties should proceed during that interim period. ACS asks

Y] Charles H. Koch, Administrative Law and Practice §5.40 (2d ed.
1997).

B The legislature has accorded to the RCA authority to “issue subpoenas,
subpoenas duces tecum, and other process to compel the attendance of witnessesand the

production of testimony, records, papers, accounts, and documents ina[]... hearing —
The commission may petition a court of this state to enforce its subpoenas, subpoenas

duces tecum, or other process.” AS 42.05.151(c).
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us to roll the clock hack and reinstate APUC’s original 1998 order in this case, in which
APUC denied GCI’s request to teiminate ACS’s rural exemption. GCI responds that
reinstating the 1998 order would not be in the public interest, asserting that if the 1998
order were reinstated, service to its customers in the areas covered by the order would
be disrupted. GCI also points out that “[s]uch harm and confusion to the public might
be entirely unnecessary ifthe RCA were to subsequently terminate the rural exemption
again on remand.” We decline to reinstate APUC’s original order and instead leave it
to the RCA’s discretion whether to continue the status quo and allow ACS and GCI to

provide service to these areas simultaneously.

C. The RCA Erred in Terminating ACS’s Glacier State Study Area
Exemptions.

Initially, GCI sought to compete with ACS throughout the Glacier State
Study Area. A “study area” is the designated geographic area that a carrier serves.' The
Glacier State Study Area encompasses areas near Fairbanks, on Kodiak Island, and cities
on the Kenai Peninsula. GCI formally withdrew its request to compete with ACS
throughout the entire Glacier State Study Area, however. Thereafter, GCI maintained
that its request was limited to only one exchange in die Glacier Sta:e Study Area. As
Gene Strid, GCI witness and Vice President and General Manager of Local Services at
GClI, explained atthe first hearing: “GClI atthe presenttime seeksan interconnection for
the termination and transport of local traffic, only at [ACS’s] North Pole exchange.” On
remand, in May of 1999, Strid gave identical testimony. He testified explicitly that GCI
had not requested interconnection at any other location in the GIxier State Study Area.
“At the present time no interconnection other than at the North Pole wire center is

# 47 US.C. §214(e)(5) (2001). ACS-N has two study areas, the Glacier
State Study Area and the Sitka Study Area.
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contemplated.” Atthe June 1999 remand hearing before APUC, Strid testified on cross-
examination that GCI was only seeking collocation at the North Pole exchange office.
The RCA appeared to understand the limited nature of GCI’s request, recognizing that
“GCI’s request as modified during the hearing process is for interconnection at one
location and resale throughout the balance of [ACS’s] service area.”

Ultimately, however, the RCA terminated ACS’s exemptions for the entire
Glacier State Study Area. ACS appealed this decision, arguing primarily that by
terminating ACS’s exemption for the entire study area, despiteGCI’s limited request, the
RCA acted contrary to the plain language of section 251(f)(1)(A) of the
Telecommunications Act. The superior court affirmed the RCA’s decision without
discussing the scope of the Glacier State termination. ACS then filed a motion for
clarification with the RCA, requesting that the RCA specify whether the scope of the
termination was limited to the parameters of GCI’s request. The RCA denied this
motion.

ACS argues that the RCA erred by terminating its rural exemption for the
entire Glacier State Study Area when GCI made only a limited request. The RCA
responds that a “partial” or “div isible” exemption cannot be granted under section 251(0
and that, once a bona fide request— even a narrow, localized request — is made, and
once evidence supporting that request ispresented, the Act requiresthe RCA to terminate
the areawide exemption completely. But we find this response unpersuasive. The RCA
cites no authority to support its reading of section 251 (0- Moreover, nothing in section
251(0 s language precludes localized termination or requires areav/ide termination when,
as here, a request is specifically limited to one exchange among many included in an
exempted study area. Indeed, the RCA's proposed reading of section 251 (0 wou Id invite
anomalous consequences, for it would open broad areas to competition based on
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artificially constricted evidence and findings concerning the economic and technical
hardships that a competitor’s presence might create in an isolated segment of the
exempted area. We thus agree with ACS’s argument and hold that, even if the burden
of proof had been properly allocated, the RCA would have erred in terminating the
Glacier State Study Area exemption, except as it applied to the North Pole exchange.

V. CONCLUSION
Because the RCA erred in allocating the burden of proof to ACS, we

REVERSE and REMAND the RCA’sdecision. Additionally, we REVERSE the RCA’s
decision with regard to the Glacier State Study Area.
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