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ALASKA STATE LEGISLATURE

Rep. Lesil McGuire, Chair
Rep. Tom Anderson, Vice-Chair
Rep. Jim Holm

Rep. Dan Ogg

Rep. Ralph Samuels

Rep. Lcs Gara

Rep. Max Gruenberg

House Judiciary Committee
Memorandum

To: Tam Cook, Leg. Legal

From: Vanessa Tondini, Committee Aide
House Judiciary Committee

Date: May 5, 2004

Re. CS Request - RUSH ©

Slate Capitol, Room 120
Juneau, AK 99801-1182
(907) 465-4990

Fax (907) 465-6592

Please e’eate a final draft House Judiciary Committee Substitute for work order # 23-LS 1932\Q,
HB 563, incorporating the attached eight amendments (Amendment tt\A, Amendment #3,
Amendment #4, Amendment #5, Amendment #7, Amendment #9, Amendment (HO. and
Conceptual Amendment #11). The hill was passed out of committee today and is calendared for

the House floor tomorrow.

If you have any questions, please call me at 4990. Thank you so much for all of your hard

work!

The information attached to this memo is CONFIDENTIAL an/or privileged. It is intended to be reviewed initially by
only the individual named above. If the reader of this Memorandum is not the intended recipient or a representative of the
intended recipient, you are hereby notilied that any review, dissemination, or copying of the information contained herein is
prohibited. If you have received (his in error, please immediately notify the sender by telephone and return this to the

sender at the above address.
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Amendment # 3 , AP BN& I\
Offered by Representative J

Page 4, line 21, after “if’add “the committee finds that”

QT



AMENDMENT * +

OFFERED IN THE HOUSE REP.

TO: HB 563

-Fage-1, line 13: After “voting ;5—
Page 2, line 8: after “regard to” INSERT “political”

Page 2, line 9: after “context of” INSERT “political”

7y\5seD
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Rokeberg Draft Page 2 4/21/2004 2:.07 PM

“fr'jxurpoves of A
ZMrCMy  bOgjes set out jn ~-E Of  paragraph; but
a. does not include
. acommittee on committees

il. any committee or group of
legislators considering only
matters involving the
organization of a committee
or a house of the legislature,
including selection of
legislative officers;

lil. any committee or group of
legislators and the governor
or staff of the Office of the
Governor,

Iv. officers of the legislature,
including committee chairs:

v. officers of a caucus;

or the purposes of these Guidelines. nV
“caucus” means a group of legislators
who share a political philosophy-& & who
organize as a group with a common goal.
A caucus may vote on whether or not
caucus meetings may be closed. A caucus
meeting is not subject to any notice rules
and is exempt from these Guidelines.
Closed caucuses may not conduct votes on
legislation. Closed caucuses mav discuss
items of political strategy.

Section 3: Executive Sessions: Uniform Rule 22 as adopted bv the
Legislature controls the method and manner of open and executive sessions
of a legislative body, [(a) A LEGISLATIVE BODY MAY CALL AN
EXECUTIVE SESSION AT WHICH MEMBERS OF THE PUBLIC MAY BE
EXCLUDED.
(b) IFPERMITTED SUBJECTS ARE TO BE DISCUSSED AT A
MEETING IN EXECUTIVE SESSION, THE MEETING MUST
FIRST BE CONVENED AS A PUBLIC MEETING AND THE
QUESTION OF HOLDING AN EXECUTIVE SESSION TO
DISCUSS MATTERS THAT ARE LISTED IN (C) OF THIS
SECTION SHALL BE DETERMINED BY A MAJORITY VOTE OF
THE LEGISLATIVE BODY. THE MOTION TO CONVENE IN
EXECUTIVE SESSION MUST CLEARLY AND WITH
SPECIFICITY DESCRIBE THE SUBJECT OF THE PROPOSED
EXECUTIVE SESSION WITHOUT DEFEATING THE PURPOSE
OF ADDRESSING THE SUBJECT IN PRIVATE. SUBJECTS



Amendment# J_ ,
Offered by Representative 1:3lveuwvm ¢\

AMh o9 13 ftfH&rHMwWt 1O fC A il d k f f PA3*A3
- pW 1,1m/i2, delete “and action, including voting, is takei&and insert “and discusses
penaWlegislation ” ™

A 2, after “strategy” add “but no action, including voting, may be taken.”

VAR ather
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Amendment# -
Offered by Representative

Page 2, line 8. after “governor” add “discussions about a bill among potential co-
sponsors”
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Amendment # \\
Offered by Representative

Page 3, line 10, delete “(ii) any committee or group of legislators and the governor or
staff of the Office ofthe Governor.”
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Senate Bill 364/HB 535
May 5,2004

My name is Jeanette Grasto. |am a member of the Alaska Mental Health Doard, NAML
Fairbanks, NAMI Alaska and a long time advocate for people with mental illness and
their families, Thank you Jor the opportunity to testily oil HB 535 today.

SB 364/HB 535 represents a major philosophical change without any discussion. It
conllicts with principles articulated in Alaska Statute 4/.30.655 and a Shared Vision |1,
our current plan for mental health services. It violates the principle that services will bo
provided in the least restrictive setting and as close to the client’s home as possible. If
changes in policy are going to be made, it should be with discussion and input from
mental health consumers, the AMHB, hospitals, the Division of Behavioral Health and

other stakeholders.

The utilization review section of this hill that would allow more efficient use ofrcsourccs
appears to be a positive step on behalfof the administration. Savings from improved
management should be used for added service capacity.

The rest of the hill represents a giant step backwards. In Fairbanks, we arc so grateful to
have the capacity and quality of program that wc currently have at Fairbanks Memorial
Hospital for Designated Evaluation and Treatment Beds in our mental health unit. These
beds are acritical part of the community-based services that we rely on. Before this unit
was expanded to 20 beds, many Fairbanksans in acute need sPent up to 3 da?/s injail and
then were transported to API in Anchor_a?e, 300 miles away from their families and
natural Support system. This was a terrible situation for both the consumers and their
families and 0Acn exacerbated their illness and symptoms, It seems like the dark ages
now looking back at it. \We have come so far.

Our state is currently exganding DET beds so that people can access services in their
community. Providing DET beds was a consensus decision by the mental health
community and seen as an appropriate alternative to sending people to API. APl is
downsizing and is to be reserved for the most complex patients who needs cannot be met
locally. 1t will no longer be a dumping ground for peoEIe no one else wants.
Communities are expected to take care of their own whenever possible.

The people we are talking about in this bill are among (he most vulnerable Alaskans.
They are either a danger to themselves or others or gravely disabled and unable to take
care of themselves. They are the poorest of the poor, without even a disability income or
Medicaid. Alaska clearly has a responsibility to take carc of these vulnerable people.

The hill also is discriminatory. Wc arc denying them access to the community system of
care that everyone else uses to be sent oltto a state institution. They become second-class
citizens even amon%ar_\ already marginalized group. Would we even consider a similar
bill lor someone suffering from heart disease or cancer?
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Maybe you think it doesn’t matter because it doesn’t affect anyone you know or care
about, just strangers who live under the bridge. Mental illness affects 1in 5 Alaskan
families. It isnot a rare condition and treatment for mental i.Iness is more effective that
for heart disease or cancer. 1am amazed how many of my friends are _struggllr_]g with
menial illness either themselves or in a family member. It truI?/ i a crisis when it affects
yon or someone you love. 1t isn’t uncommon when mental illness first strikes, the person
IS unable to work and has no other income and is indigent until they can either return to

work or qualify for disability income.

Finally, many DET patients aro involuntarily committed. 1t is appropriate to lake away
the civil rights of an indigent individual and then not cover their treatment?

What kind of state are we becoming as wc ?retend to be broke? If Alaska is so broke that
we cannot take care of these most vulnerable Alaskans, then s imperative that wc have
a sound fiscal plan that guarantees that we can serve their needs. Cuts to our stale budget
need be made from excess not from need.

Thank you,
Jeanette Grasto
907-455-6263



Alaska State Legislature

Select Committee on
Legislative Ethics

716 W. 4th, Suite 230 Mailing Address:
Anchorage AK 99501-2133 P.0. Box 10146S
(907)269-0150 Anchorage, AK.
FAX: 269-0152 99510-146S
TO: Ho.tse and Senate Legislators

FROM: Joyce Anderson _
Administrator, Ethics Committee

DATE: May 6, 2004
RE: HB 563/SB 397 - Open Meetings and Legislative Ethics

The Select Committee on Legislative Ethics has not had a chance to review this bill and
formulize comments. However. [ would like to comment on several sections of the hill.

First of all, 1 would like to give a briefoverview of the open meetings process. The
committee has proposed open meetings guidelines since 1993 as stipulated by state
statute. The legislature has not acted on any of the proposals to date. Since March, the
committee has held six subcommittee meetings on this subject. The full ethics committee
Is meeting on Friday, May 7 to review three proposals that have been submitted by the
subcommittee and finalize a proposal. The plan was to submit the proposal to the
legislature. In light of the introduction of HB 563/SB 397 on May 4, the committee was
planning to consider this bill at the Friday meeting and offer recommendations to the

legislature.

There arc three sections in the bill that relate to the ethics complaint process. The
committee has discussed these three topics at previous meetings over the last two years.

Section | (d) talks about dividing a group of open meetings complaints against
one party in one body that are identical in nature into two groups and allowing the
subject of one of complaints who is also on the ethics committee to evaluate a
portion of the complaints. Current statute does not allow for this to happen. If the
member or alternate member is the subject of a complaint they may not sit on the
subcommittee hearing the complaint. The statute is very clear on this subject. It
is evident a previous legislature anticipated this type of scenario.



The ethics House Subcommittee recently discussed this issue at length and
determined it was not appropriate to have a legislator that was the subject ofa
group complaint sit on the committee that evaluates the complaints even if the
complaints were divided into two separate groups. They felt it was a conflict of
interest for the subject to be a part of the discussion of the merits of the complaint.
The subject certainly would have a preconceived notion about the complaint.
Additionally, two subcommittees of different members would be considering the
same circumstances. It is possible to have two different results. This scenario
posses a variety of problems and some of which can’t even be thought of until the

situation were to arise.

Further is it not defined in the bill that the subject is not to be a member of the
subcommittee evaluating the group of complaints that the subject is grouped with,
This could conceivable mean the subject could be part of the subcommittee that

hears the subject’s own complaint.

The subcommittee did not see a way to fix this problem. The subcommittee noted
the ethics committee is comprised of live public members and no more than two
public members may be members of the same political party. The subcommittee
felt the ethics committee make up was well balanced. The subcommittee is also
comprised of two legislators - one from the majority and one from the minority.
Statute requires three public members and one legislator for a quorum of the
subcommittee. The subcommittee was adamant that the subject of a complaint
not be @ member of the committee evaluating the compliant.

Section 2. Outside Counsel for the public hearing complaint process. The
committee discussed this particular scenario during and after the last public
hearing that was held in early 2003. The committee, after evaluating the events of
the last public hearing, did not have an objection to having two different counsels
in this type of situation. Therefore, | believe the committee would agree with this

section.

Keep in mind there would be a minimal cost involved - getting the new counsel
up to speed on committee operations and procedures.

Section 3. Confidentiality of the complaint process. The committee has had
several meetings this last year on the subject of confidentiality of complaints. The
current statute does not place any restrictions on the complainant in regard to
keeping the compliant confidential. The committee strongly feels complaints
should remain confidential. LAA legal researched the issue as well as myself.
There are varying requirements across the United States. Some states have fines,
some consider it a misdemeanor, and some dismiss complaints that have been

made public.



The committee expressed reservations about a blanket dismissal for _
confidentiality reasons. Perhaps consideration should be given to the merits of

the complaint.

| would like to point out that the bill contains only one sentence on
confidentiality. This sentence does not address “what makes the complaint
public”. For example: the person filing the complaint talks to a neighbor in
confidence who then talks to someone else and so on and one of these individuals
makes the complaint public. Does this mean the complaint should be dismissed?
Does this mean the complainant made the complaint public? What if the
complaint is already in the investigative stage? If the complaint is dismissed for
confidentiality reasons, could another person resubmit the complaint? These are
only a few of the questions that come to mind in this short time.

As you can see, this is a very complicated issue and needs further thought,
research and discussion. The ethics committee would need additional language
in the statute in order to administer this section. | have no recommendations for

additional language at this time.

| am leaving for Juneau on a 1:00 p.m. flight today and will be in Juneau on Thursday
afternoon and Friday. Ifyou have any questions, please leave a message on my office
phone 269-0150 and | will return your call at soon as possible.



Official Business

Alaska State Legislature

House of Representatives

State Capitol, Rm. 214
Juneau, Ak 99801-1182

COMMITTEE ON RULES (907) 465-3764

Representative Norman Rokeberg, Chairman

MEMORANDUM
TO: Representative Lesil McGuire. Chair
House Judiciary Committee
FROM: Representative Norman Rokeberg, Chairman
House Rules Committee
DATE: May 4, 2004
RE: HB 563 - LEGISLATIVE PROCEDURE & ETHICS GUIDELINES

Thank you for scheduling House Bill 563 to be heard before your committee on Wednesday. May
5, at 1:30 p.m. lappreciate your cooperation. Attached are the following:

ARl N

10.

11
12,
13.

HB 563

Sponsor Statement

Sectional Analysis

Copy of AS 24.60.037

January 13,2004 - History of Open Meetings Guidelines for the legislature:
since 1994. Prepared by Joyce Anderson. Staff, Select Committee on Legislative
Ethics.

August 28, 2003 proposed Open Meetings Guidelines (from Select Committee on
Legislative Ethics)

February 12, 2004 letter from Marston & Cole, P.C., to Skip Cook, Chair, Select
Committee on Legislative Ethics

March 8, 2004, “Open meetings principles and political strategy discussions”
opinion from Tamara Cook to Rep. Rokeberg.

March 4, 2004, "Open meetings guidelines applicable to the legislature™ opinion
from Tamara Cook to Rep. Rokeberg.

March 3, 2004 “Actions against legislators for violations of open meetings
requires” opinion from Tamara Cook to Rep. Rokeberg.

November 25, 2003 letter from Rep. Croft to Herman G. Walker

November 21, 2003 Legal Opinion from Tamara Cook to Rep. Croft

August 11,2000 letter to Senator President and Speaker of the House from Select
Committee on Ethics (recommendations in first paragraph).



Alaska State Legislature

House of Representatives

Stale Capitol. Ran. 214
Juneau. Ak. ©>9801-1182

Official Business COMMITTEE ON RULES <W7) 465-3764

Representative Norman Rokeberg, Chairman

SPONSOR STATEMENT
HOUSE BILL HB 563
Open Meetings Guidelines

Current state law requires the Select Committee on Legislative Ethics to prepare Open
Meetings Guidelines for submission and approval by the legislature. The Select Committee has
been attempting, since 1994, to develop the guidelines for approval by the Legislature. This
year, a subcommittee has again been convened to propose guidelines. But that subcommittee,
despite months of meetings and debate, has been unable to reach agreement on the definition of
the most basic terms relating to open meetings, including the terms “meetings” and “political
strategy."

Despite the absence of any guidelines, the Select Committee has awkwardly asserted
jurisdiction over Open Meetings complaints. Without applicable guidelines, Legislators and
legislative staff who remain subject to the Legislative Standards of Conduct are left with nothing
upon which to rely when deciding whether a meeting or caucus adheres to the “open meetings
principles”.

It is unreasonable to subject legislators and staff to rules of conduct that have never been
established. HB 563 defines and sets out the Open Meetings Guidelines in statute. Additionally,
the legislation defines terms such as “legislative body,” “meeting,” and describes what is
included in “political strategy.”

The bill also addresses some concerns about the Ethics Committee process:

L Inapublic hearing, the Ethics Committee retains counsel to provide legal advice
to the Committee, and then utilizes that same attorney as the “prosecutor” in the
full Ethics hearing. The untenable situation presents a clear conflict of interest,
which is awkward and unfair to the subject of the complaint.

2. Unless a subject of the complaint wants to waive confidentiality, the subject of the
complaint is bound to keep quiet. The person filing the complaint is not. HB 563
addresses this situation by stating that if confidentiality provisions are not waived
by the subject of the complaint and the person filing the complaint reveals
information about the complaint, the complaint is to be dismissed. This is
intended to avoid use of a complaint as a political attack.

3. Each body has two members and two alternates assigned to serve on the Ethics
Committee. If a group complaint is filed against a number of legislators, HB 563
requires that both Majority and Minority have representation on any
subcommittee considering a complaint.
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SECTIONAL ANALYSIS
HOUSE BILL 563

Section 1: Repeals the current statutory language indicating that the Select Committee on
Legislative Ethics will propose Open Meetings Guidelines and send the Legislature the initial Guidelines

for approval.

Places in statute Open Meetings Guidelines that describe when a meeting takes place (p.
1, lines 11-14) and what is not a “meeting” (p. 3, lines 15-19).

Places in statute that legislators may meet in a closed caucus or in private informal
meetings to discuss and deliberate on political strategy. Describes what “ political strategy” includes.
States that these meetings are exempt from the Open Meetings Guidelines, (p. 2. line 1-9).

Places in statute that each subcommittee considering a case must have a Majority and
Minority member permitted to attend the subcommittee hearings. Currently, each body lias a Majority
and Minority member and alternate. If agroup complaint were filed, it is felt that the complaints should
be divided so that the subcommittee considering that group would consist of the Majority or Minority
member or alternate and that this representation would continue to be available at all times. (Page 2, lines

10-16).
Places in statute the fact that the Open Meetings Guidelines, which could be changed by a
majority vote, are subservient to the Uniform Rules adopted by (lie Alaska Slate Legislature. Uniform

Rules may be changed only upon the approval of 2/3 membership of eacli body - a much higher standard.
The Uniform Rules covers items such as meeting notices, committee meetings, and executive sessions.

(p. 2, lines 17-19).

Places in statute that the Open Meetings Guidelines set forth in statute are the ones to be
used by the Committee when considering complaints filed regarding open meetings (page 2. lines 20-21).

Defines: “legislative body” (p. 2, line 22, page 3, line 14). Establishes that certain
committees or groups are not a “legislative body" and thus not subject to the Open Meetings Guidelines.

Section 2: /Amends current statutes to provide that a person hired by the Committee to provide
legal advice about a case may not be the same person who prosecutes the case on behalf of the committee.

Section 3: Amends current law to require immediate dismissal of any case where the subject
of the complaint has not waived confidentiality and the filer of the complaint makes the complaint and its

contents public.

Section 4: Repeals the Guidelines section of the law adopted in 1994 (see attached).



Section 10, Chapter 69, SLA 19%4

* Sec. 10. OPEN MEETINGS GUIDELINES, (a) Notwithstanding AS 24.60.037 ,
adoption of initial guidelines applying the open meetings principles to the
legislature are subject to approval by the legislature as provided under this
subsection. By January 16, 1995, the Select Committee on Legislative Ethics
shall submit proposed initial guidelines to the legislature. The legislature shall
vote on a concurrent resolution approving the guidelines by the 45th day of the
legislative session. If the guidelines are voted on but not approved, the
committee shall submit new proposed guidelines within 60 days after the
resolution was voted on by the legislature. If the new guidelines are voted on but
not approved, the Select Committee on Legislative Ethics shall continue to
submit proposed guidelines in accordance with the procedure set out in this

subsection until the initial guidelines are approved.

(b) There is established an Open Meetings Advisory Committee consisting of
two senators appointed by the president of the senate, two representatives
appointed by the speaker of the house of representatives, and two public
members appointed from the Select Committee on Legislative Ethics by its chair.
The advisory committee shall consider application of open meetings principles to
the legislature and submit a report of its recommended guidelines to the Select
Committee on Legislative Ethics by December 1, 1994. The advisory committee

is terminated upon adoption of the guidelines by the legislature.



Sec. 24.60.037. Open meetings principles and guidelines.

Legislators shaii abide by open meetings principles. The committee shall develop guidelines
for the application of principles of open meetings of governmental bodies to the legislature. The
guidelines must permit closed caucuses and private, informal meetings or conversations between
legislators in which political strategy is discussed. In a proceeding under AS 24.60.170 in which
a violation of this section is alleged, if the committee finds that a person acted within the adopted
guidelines, the committee shall dismiss the complaint as to that violation.

(8 4 ch 127 SLA 1992; am § | ch 69 SLA 1994)

Cross references. For provisions related to initial guidelines and legislative approval, see § 10, ch.
69, SLA 1994 in the Temporary and Special Acts.

© ()04 by The Slate of Alaska and Matthew Bender & Compa’\r?/. Inc.. a member of the LoxisNexis Group. Al rights reserved. Use of this
product is subject to the restrictions and terms and conditions of the Matthew Bender Master Agreement.



January 13, 2004
History of Open Meetings Guidelines for the legislature: Since 1994

The history of action on the guidelines during the 19th Legislature is as follows;
Based on the requirements set out in the Open Meeting Law (AS 44.62,
amended 1994) the committee adopted proposed open meetings
guidelines and submitted them to the legislature on January 15, 1995.
The guidelines were published in the Joint Journal January 20. 1995. The
committee l!ater adopted and submitted Revised Proposed Guidelines,
published in the Joint Journal February 21, 1995. The committee
requested Senate Rules to introduce a resolution approving the revised
guidelines. Senate Rules introduced SCR 8.

On February 28, 1995 the Senate passed a version of the resolution (See
CSSCR 8(RLS)) that approved the revised guidelines, in part, but placed
these specific limitations on its approval; the presiding officer of each
body would be the final arbiter on any point of order and the terms “Go
Between or Serial Meetings" must be defined before affirmation. Further,
CSSCR 8(RLS) did not affirm the parts of the guidelines that address
“Meetings Not Otherwise Described”, political strategy sessions and non-
legislative organizations.

On March 1, 1995 the House amended the resolution and approved the
revised guidelines without limitation (CSSCR 8(RLS) am H). The Senate
declined to concur in the House-passed version of the resolution.

A Conference Committee was established in 1996, comprised of
Senators Rieger, Frank, Donley and Representatives Davis, Porter and
Mackie. The Conference Committee issued a report, which passed the
Senate 18 to 1 on May 4, 1996. The House read over the report and
placed it under Unfinished Business. The House did not bring the report
to the floor prior to the close of the regular session.

The Ethics Committee has proposed substantially the same guidelines to each
legislature from 1995 through 2000. The committee then met several times in
2000 and 2001 to draft new proposed Open Meetings guidelines. The Ethics
Committee adopted the guidelines, by a 6-3 vote on March 12, 2001. The
committee then forwarded a request to the Senate and House Rules committees
to introduce a concurrent resolution and to spread the Proposed Open Meetings
Guidelines in the legislative journal. SCR 9 was introduced on April 11, 2001
and HCR 16 was introduced on April 6, 2001. SCR 9 was referred to the State
Affairs and Judiciary committees but never heard. HCR 16 was referred to State
Affairs, Judiciary and Finance committees. HCR 9 was heard in State Affairs on
April 16, 2002. Ethics Committee Member Shirley McCoy gave testimony. No
action was taken.

The Ethics Committee adopted the same guidelines on August 28, 2003 and
forwarded a request to the Senate President and Speaker of the House in
January 2004 to refer the guidelines to the appropriate committee for
introduction.



OPEN MEETINGS LAW
AS 24.60.037

In 1993, the legislature enacted AS 24.60.037, requiring legislators to abide by Open
Meeting Principles. It reads:

Sec. 1 AS 24.60.037 OPEN MEETINGS LAW. Legislators shall abide by open
meetings principles. The committee shall develop guidelines for the application of
principles of open meetings of governmental bodies to the legislature. The
guidelines must permit closed caucuses and private, informal meetings or
conversations between legislators in which political strategy is discussed. In a
proceeding under AS 24.60.170 in which a violation of this section is alleged, if
the committee finds that a person acted within the adopted guidelines, the
committee shall dismiss the complaint as to that violation.

In the same Act, the legislature gave additional directions as to the adoption of the initial
Open Meetings Guidelines. Section 10, chapter 679, SLA 1994 reads as follows:

Sec. 10. OPEN MEETINGS GUIDELINES, (a) Notwithstanding AS 24.60.037,
adoption of initial guidelines applying the open meetings principles to the
legislature are subject to approval by the legislature as provided under this
subsection. By January 16, 1995, the Select Committee on Legislative Ethics
shall submit proposed initial guidelines to the legislature. The Legislature shall
vote on a concurrent resolution approving the guidelines by the 45th day of the
legislative session. If the guidelines are voted on but not approved, the
committee shall submit new proposed guidelines within 60 days after the
resolution was voted on by the legislature. If the new guidelines are voted on but
not approved, the Select Committee on Legislative Ethics shall continue to
submit proposed guidelines in accordance with the procedure set out in this

subsection until the initial guidelines are approved.
(b) There is established an Open Meetings Advisory Committee

consisting of two senators appointed by the president of the senate, two
representatives appointed by the speaker of the house of representative, and two
public members appointed from the Select Committee on Legislative Ethics by its
chair. The advisory committee shall consider application of open meetings
principles to the legislature and submit a report of its recommended guidelines to
the Select Committee on Legislative Ethics by December 1, 1994. The advisory
committee is terminated upon adoption of the guidelines by the legislature.

The statue requires legislators to abide by Open Meeting Principles, whether or
not guidelines have been approved under sec. 10. The committee submitted
proposed guidelines to the 19th, 20th 214 and 22rd legislatures for review but thus far,
the guidelines have not received legislative approval. The law appears to require the
committee to continue to submit proposed guidelines until guidelines are approved.



Open Meetings Guidelines for the Alaska State Legislature
as proposed by the
Select Committee on Legislative Ethics

August 28,2003

Sec. 1. General Rule. Meetings of a legislative body shall be open to the public.

Sec. 2. Meetings, (a) For purposes of this guideline, a meeting occurs when a
majority of the members of the legislative body is present and action is taken. A
legislative body takes action when members of the body vote on or agree upon a course
of action on a motion, hill, resolution, rule, or regulation.

(b) Inthis guideline, a legislative body

(1) includes
(A) the Senate;
(B) the House of Representatives;
(C) the Senate and the House of Representatives meeting in joint
session;
(D) a committee of the legislature other than the Committee on
Committees, including a standing committee, special cc;nmittee, joint committee,
conference or free conference committee, committee of the whole, or permanent

interim committee; _ _ _ _
(E) adelegation or caucus of legislators representing a geographic

area or political subdivision;
(F) alegislative commission, task force, or other group; or
(G) acaucus of members of one or more of the bodies set out in
(A) - (F) of this paragraph; but
(2) does not include a Committee on Committees.

Sec. 3. Executive sessions, (a) A legislative body may call an executive session
at which members of the public may be excluded.

(b) If permitted subjects are to be discussed at a meeting in executive session, the
meeting must first be convened as a public meeting and the question of holding an
executive session to discuss matters that are listed in () of this section shall be
determined by a majority vote of the legislative body. The motion to convene in
executive session must clearly andjwith specificity”describe the subject of the proposed
executive session without defeating tfie purpose of addressing the subject in private.
Subjects may not be considered at the executive session except those mentioned in the
motion calling for the executive session unless auxiliary to the main question. Except as
otherwise provided in this section, a legislative body may not make a decision in
executive session.

(c) An executive session may be held for discussion of a matter

(1) the immediate knowledge of which would adversely affect the
finances of a government unit;

(2) that tends to prejudice the reputation and character of a person;

(3) that is, by law, required to be confidential;

(4) involving consideration of government records that by law are not

subject to public disclosure;



Oi)en Meetings Guidelines for the
Alaska State Legislature

August 28,2003

Page 2

(5) that is confidential as a privileged communication between an attorney
and client under rules adopted by the supreme court; a legislative body may, in executive
session, decide on and give instructions to an attorney representing the legislative body or
the state on issues arising out of or related to the representation.

Sec. 4. Closed meetings for political strategy. Legislators may meet in closed
caucus or in a private, informal meeting to discuss political strategy but those meetings
are exempt from the requirements adopted under sec. 5(b) of these Guidelines. This
section does not permit ajoint meeting of the House and Senate majority caucuses or of
the House and Senate minority caucuses to be conducted in a closed session.

Sec. 5. Uniform Rules, (a) The legislature shall adopt Uniform Rules to
implement this guideline.

(b) The Uniform Rules of the Legislature shall provide for posting notices of
meetings, recording proceedings, and making the recordings and votes available to the
public. The Uniform Rules may set different notice requirements for meetings of

(1) permanent interim committees of the legislature;
(2) standing, special, orjoint committees held during
(A) a regular legislative session, including different notice
requirements for meetings held in the first week of the session or after the date a
conference committee has been chosen to consider the operating budget;
(B) aspecial legislative session; and
(C) the interim between legislative sessions.

Note: These are the same guidelines as proposed by the Committee on March 12, 2001.



LAW OFFICES OF

Marston & Cole,P.C.

eRIN B. MARSTON 74] WEST FOURTH AVENUE, SUITE 503
BRENT R. COLE ANCHORAGE, ALASKA 9950 1.2 | %(% 237777%

COLLEEN I. MOORE

February 12, 2004

Skip Cook, Chair

Select Committee on Legislative Ethics
P.O. Box 101468

Anchorage, Alaska 99510-1468

Re: AS 24.60.037 Open Meetings Law
Our File No. 656.005

Dear Mr. Cook:

The Select Committee on Legislative Ethics (“Committee”) has asked for a legal
opinion concerning how to proceed ifand when it receives a complaint based on an alleged
violation of open meetings principles and guidelines as set forth in AS 24.60.037. Inyour
memo dated January 13, 2004, you asked four specific questions, each of which will be
addressed in detail below.

In summary, however, it isour opinion that the Committee certainly hasjurisdiction
to hear any complaint alleging a violation of AS 24.60.037. In the absence of legislative
approval of the Committee’s proposed guidelines for compliance with open meetings
principles, the Committee has the responsibility to determine what criteria to apply in order
to determine whether there has been a violation, including consideration of the proposed
guidelines, open meetings statutes that apply to other governmental entities, and any other
treatises or materials that help the Committee define appropriate legislative conduct
regarding open meetings. In otherwords, there are no definitive rules or statutes that guide
the Committee in this area, and the Committee must determine the scope of the open
meetings principles that apply to the Legislature and whether any specific conduct violates

those principles.



Mr. Skip Cook
February 12, 2004
Page 2

L What Is The Legal Status Of The Guidelines That The Committee Has
Developed Pursuant To AS 24.60.037 If They Have Not Been Adopted Bv
The Legislature?

The shortanswer to this question is that the guidelines thathave been developed and
submitted to the Legislature forapproval have no legal status. Asyou know, AS 24.60.037
provides that “[t]he committee --hall develop guidelines for the application ofprinciples of
open meetings ofgovernmental bodies to the legislature.” This statute goes on to require that
“[i]n aproceeding under AS 24.60.170 in which a violation of this section is alleged, ifthe
committee finds that a person acted within the adopted guidelines, the committee shall
dismiss the complaint as to that violation.” (Emphasis added.) However, there is also a
provision of law that states, in pertinent part:

Notwithstanding AS 24.60.037, adoption ofinitial guidelines applying
the open meetings principles to the legislature are [sic] subject to approval
bv the legislature as provided under this subsection.

1994 Temporary and Special Acts, Ch. 69, Sec. 10 (herein referred to as “Section 10")
(emphasis added). Although this provision is found in the Temporary and Special Acts, it
Is nevertheless arecognized statute that has the authority of law and must be followed like
any other statute. See AS 01.05.026 and .031.*

Section 10 is generally clearin its scope. Itrequires thatthe Legislature approve the
guidelinesproposed by the Committee before they are officially adopted (become effective).
It also sets forth the general procedure for such approval. Although there has been some
question in the past about how to proceed when the Legislature failed to vote on a
concurrent resolution concerning proposed guidelines (see Memorandum from Teresa B.
Cramer to Joe Donahue, Chair, dated 8.23.95), it appears that the Committee has taken the
position that anything short ofa concurrently passed resolution isa “failure to approve” the
guidelines, requiring continued submission of proposed guidelines for approval.
Accordingly, the Committee submitted proposed guidelines to the 19th, 20th 21t and 22md
Legislatures for approval, each without success.

1 1t is simply @ matter of procedure that any section of the session laws that is temporary in nature
is not included in the general statutory compilation and is placed, instead, into the Temporary and SBeciaI
Acts. Because Section 10 applies only until the guidelines developed by the Committee are approved by the
Legislature, it was not given a statutory number, but simply included in the Temporary and Special Acts
section of the law. A
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Given that the Legis'ature_haaJailed to approve the “uidelines)proposed by the-
Committee, the guidelines[have no legal effect However, mat doesnot mean that the
guidelines are useless. Aswilfbe discussed more fully in response to Questions 3 and 4,
below, tEey may beTused by the committee in its determination of any complaint that may
be brought alleging a violation of AS 24.60.037, but they cannot be used as a basis to
dismiss a complaint as contemplated in AS 24.60.037.

2. What Is The Committee’s Jurisdiction. If Any. Over A Complaint Filed
Under AS 24.60.037?

The Committee clearly /iiaj statutory iurisdiction'ito hear and decide a complaint
alleging a violation of AS 24.60.037. Alaska Statute 24.60.010(8) provides that “the
purpose of this chapter is to .. . establish the Select Committee on Legislative Ethics to
consider alleged violations of this chapter and to render advisory opinions to persons
affected by tliis-.chaptef.” (Emphasi® added.) Further, AS 24.60.170 provides that the
“committee “hall considera complaint alleging a violation of this chapter ifthe alleged
violation occurred within two years . . ..” (Emphasis added.) The Commitivj has the
jurisdiction to hear an alleged violation ofany provision contained in Chapter 60, including
24.60.037, so long as it meets the time requirements of the statute.

3. The Legislature Is, Under A Legal Obligation Pursuant To AS 24.60.037
To Comply With Open Meetings Principles. What Are These

“Principles?”

Although this was the last question asked by the Committee, we address it here
because it requires a review of the purposes of open meeting laws, which is a preliminary
step towards consideration oq what_criteria]should be used to decide the merits of any
complaint alleging a violation of those laws.

It is generally accepted that the purposes of open meeting laws are to allow the
general public to hear and observe the process by which government decides how to act, in
orderto ensure a fair and unbiased process.

Open decision-making is regarded as an essential aspect of the democratic
process. Itisbelieved thatpublic exposure deters official misconduct, makes
government more responsive to its constituency, allows for greater public
provision of information to the decision-maker, creates greater public
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acceptance of government action, and promotes .accurate reporting-of.........
governmental processes.

Alaska Community Colleges’ Federation of Teachers v. University of Alaska. 677 P.2d 886.
891 (Alaska 1984). Among other things, the open meetings laws further the policy that the
government should not dictate what the people should know ,and they protect the peoples’
right to remain informed in order to retain control over theirgovernment. See AS
44.62.312(a)(4) and (5). The Legislature has specifically stated Alaska’s policy regarding
open meetings in AS 44.62.312, which provides:

(@) itisthe policy ofthe state that

(1)  the governmental units mentioned in AS 44.62.310(a) exist to
aid in the conduct ofthe people’s business;

(2) it is the intent of the law that actions of those units be taken
openly and that their deliberations be conducted openly;

(3) the people of this state do not yield their sovereignty to the
agencies that serve them;

(4) the people, in delegating authority, do not give their public
servants the rightto decide what is good for the people to know
and what is not good for them to know;

(5) thepeople’srightto remain informed shall be protected so that
they may retain control over the instruments they have created;

(6) the use of teleconferencing under this chapter is for the
convenience of the parties, the public, and the governmental
units conducting the meetings.

(b) AS 44.62.310(c) and (d) shall be construed narrowly in order to
effectuate the policy stated in (a) of this section and to avoid
exemptions from open meeting requirements and unnecessary

executive sessions.

The Committee canbe guided by the Legislature’sown statement ofpolicy contained in AS
44.62.312 in determining by analogy what the “principles of open meetings” are by which
the Legislature must abide. In fact, it should be noted that subsections .312(a)(3), (4), and
(5) are general statements of policy, which are not limited in their application only to the
entities covered by AS 44.62.310 (which entities do not include the Legislature). Further,
through its pronouncementin AS 24.60.037, the Legislature has indicated that it has a self-
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jrnposed duty to abide by “the principles of open meetings.” which it certainly was aware
are enumerated in statutes sildras®"S~f4”2.3lo and .312.

4. If The CommitteeHas Jurisdiction To Hear A Complaint. W hat Criteria
Does The Committee Rely Upon To Determine The Merits Of A
Complaint Alleging A Violation Of The Open Meetings Law?

It is the ultimate responsibility and dutyjofthe Committee to interpret the provisions
of the Legislative Ethics Act, and this office cannot provide a specific interpretation upon
which the Committee can rely. However, there arecertain matters that the Committee
should consider in hearing any complaint alleging a violation of the open meetings
provisions of AS 24.60.037, including the policies discussed above.

As mentioned earlier, the Committee has already developed/certain guideline”for
applying the principles of open meetings to the Legislature, which have not heen approved
by the Legislature. Nevertheless, those guidelines embody the Committee’s interpretation
ofhow open meetings principles should apply to the Legislature, and provide guidelines to
the Committee (if not the Legislature) as to how to determine whether there has heen a

violation ofAS 24.60.037.

(jE)& £giuidel™eraieever®™~n))y the Legislature(dhenthe statute provides that
the Committee may dismiss any complaint tfiat alleges conduct that falis within the
guidelines. However, since the Legislatureh ™ not approved them, the Committee may not
simply dismiss_anv complaintalleging conduW that falls within the guidelines, but instead
must follow its normal procedure and make an initial determination as to whether the
allegations/if true/, constitute a violation of the ethics laws. In making this determination,
the Committee may consider its own previous interpretation of the law that is embodied in
the guidelines. However, the Committee may not give the guidelines the effect of law and
mustrecognize thatneithent @ tthe legislators are bound by the guidelines. In other words,
the Committee’s decision in any particular case may actually conflict with the guidelines,
which is a permissible result since the guidelimes do not have the effect of law. If the
Committee finds that the allegations, if truej would constitute a violation, then the
Committee must investigate the complaint. a $24.60.1 70. Ifthe allegations, if true, would
not constitute a violation, or if there is another basis for dismissal, then the Committee may

dismiss the complaint upon the appropriate findings. Id.

Asitundoubtedly did in developing the guidelines themselves, the Committee should
also considerthe provisions ofthe open meetings statute that apply to general governmental.

\H/
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bodies. See AS 44.62.310. While that statute itselfmay not be constitutionally orjudicially
applied to the Legislature, (see Abood v. League of Women Voters. 743 P.2d 333 (Alaska
1987) and AS 44.62.310(h)(3)), the principles of that statute may be applied by the
Committee ifit finds that they are appropriate to a particular case. Similarly, the Committee
iIs free to modify, change, or disregard the principles found in AS 44.62.310 if it finds that
it is appropriate in determining what principles govern the Legislature’s conduct with
respect to open meetings. As with the Committee guidelines, the Committee’s decision in
any particular case may actually conflict with AS 44.62.310, which is a permissible result
because the Committee may find that those provisions are not appropriately applied to the
Legislature.

The Committee should also consider the statement of AS 24.60.010(2), that “a fair
and open governmentrequires that legislators and legislative employees conduct the public’s
business in a manner that preserves the integrity ofthe legislative process — ” It may also
consider any other law or treatise on open meetings in determining what principles and
criteria to apply to Alaska legislatorsjn orderto determine whether a legislator has failed to

“abide by open meetings principles.”

In short, it is within the) Committee’s sole discretion (to determine what the “open
meeting principles” are that apply to the Alaska Legislature, and whether, based upon the
individual facts ofany particular case, alleged conduct violates those principles. Obviously,
the Committee may not act arbitrarily or capriciously, or in a discriminatory manner.
Barring such extreme conduct, and until the Legislature approves the guidelines proposed
by the Committee, itis our opinion that the Committee may develop and rely on any criteria
that it determines appropriate to decide the merits ofa complaint alleging aviolation ofthe

open meetings law.

Ifyou have any questions, please feel free to call to discuss them. Ihope this answers
your questions.

Very truly yours,

MARSTON & COLE, PC

Brent R. Cole
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DIVISION OF LEGAL AND RESEARCH SERVICES
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(907) 465-3867 or 465-2450 STATE OF ALASKA State Capitol
FAX (907) 465-2029 ~ Juneau, Alaska 99801-1182
Mail Stop 3101 Deliveries to: 129 6th St., Rm. 329
MEMORANDUM March 8, 2004
SUBJECT: Open meetings principles and political strategy discussions
(Work Order No. 23-L51823)
TO: Representative Norman Rokeberg, Chair, House Rules Committee
Attn: Janet S. Seitz
FROM: Tamara Brandt Cook
Director /

(1) For purposes of AS 24.60.037 what are "open meetings principles"?

The term "open meetings principles” is not defined. Therefore, it is up to the Select
Committee on Legislative Ethics to determine the scope of open meetings requirements
that apply to the legislature, probablj in the context of specific fact situations that come
up in requests for advisory opinions (AS 24.60.160) or as proceedings before the
Committee involving alleged violations of those principles (AS 24.60.170).

AS 24.60.037 as enacted in 1992 required legislators to "abide by AS 44.62.310 -
44.62.312 (open meetings law)," In 1994, in HB 254, which substantially revised the
open meetings law (AS 44.62.310), the language in AS 24.60.037 was also amended to
delete the reference to the open meetings law and substitute general language requiring
legislators to "abide by open meetings principles." The versions of HB 254 that were
adopted by House Committees and the version that passed the House did not include any
amendment to AS 24.60.037. It was not until the Second Senate Judiciary Committee
Substitute that the first two sentences of AS 24.60.037 were proposed for amendment as
follows, leaving the rest of the language untouched:

Legislators shall conduct meetings that are open to the public [ABIDE
BY AS 44.62.310 - 44.62.312 (OPEN MEETINGS LAW)]. The
committee shall develop guidelines for the conduct of open meetings
adapted to the special needs of [APPLICATION OF THIS SECTION

TO] the legislature.

However, the bill was amended on the floor of the Senate to remove the change to
AS 24.60.037. The existing language, with the "open meetings principles" was added as
compromise language by the Conference Committee. | have checked the committee file
on CCS HB 254, and it is sparse. However, the notes indicate that at least some of the
conferees wanted "the legislature brought into the open meetings Act" while others were
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apparently concerned that AS 44.62.310 might be too rigid in its details to sensibly apply
to the legislature.

(2) How are legislators involved in closed caucuses and conversations involving political
strategy to be protected from ethics complaints?

AS 24.60.037 already offers protection in those situations: "The guidelines must permit
closed caucuses and private, informal meetings or conversations between legislators in
which political strategy is discussed." Again, there is no definition of "political strategy"
so it will be up to the Select Committee on Legislative Ethics to determine in any fact
situation whether the matters discussed in a closed situation amount to “political
strategy.” Here are the four possible ways to provide for additional protection that occur

to me:

(1) Simply refrain from attending any closed caucus or other meeting and, thereby, avoid
even afrivolous complaint to the ethics committee;

(2) Request an Advisory Opinion as to each precise issue that is 4/oposed to be discussed
in a closed meeting before the discussion is held. Note that AS 24.60.160(h) provides:
"An opinion issued under this section is binding on the committee in any subsequent
proceedings concerning the facts and circumstances of the particular case unless material
facts were omitted or misstated in the request for the advisory opinion."

(3) Amend AS 24.60.037 to define "political strategy" or, better yet, to specifically list
those subjects that may be discussed and actions that may be taken at a closed meeting.
If the list gets too long, list the subjects that may not be discussed and actions that may

not be taken.

(4) Amend AS 24.60.037 to exempt caucuses from application of that section on the
ground that a caucus, like a political party, is a private rather than a public organization.
This conforms to the holding of the Alaska Supreme Court decided under the open
meetings law which, at that time, applied to "all meetings of a legislative bodyv.of the
state." The court took the position that caucuses are private, not public, organizations and
stated that the “statute has no application to private caucuses..." (Malone v. Meekins, 650

P.2d 351 (1982)

TBC:med
04-273.med
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Mail Stop 3101 Deliveries to: 129 6th St., Rm. 329
MEMORANDUM March 4, 2004
SUBJECT: Open meetings guidelines applicable to the legislature
(Work Order No. 23-LS!. 825)
TO: Representative Norman Rokeberg, Chair, House Rules Committee
Attn: Janet S. Seitz
FROM: Tamara Brandt Cook ,,, *
Director

You have some questions regarding the open meetings guidelines required under
AS 24.60.037. 1 think the answers to those questions will be more comprehensible if |

first set out the statutory history of AS 24.60.037.

AS 24.60.037 was first enacted in 1992 as part of a hill revising laws relating to
legislative ethics. It originally read:

OPEN MEETINGS LAW. Legislators shall abide by AS 44.62.310 -
44.62.312 (open meetings law). The committee shall develop guidelines
for the application of this section to the legislature. The guidelines must
permit closed caucuses and private, informal meetings or conversations
between legislators in which political strategy is discussed. In a
proceeding under AS 24.60.170 in which a violation of this section is
alleged, if the committee finds that a person acted within the adopted
guidelines, the committee shall dismiss the complaint as to that violation.

In 1992, when AS 24.60.037 was enacted, the open meetings law (AS 44.62.310) applied
to the legislative branch. However, the Alaska Supreme Court held on separation of
powers grounds that alleged violations of that statute on the part of the legislature are
nonjusticiable. (Abood v. League of Women Voters of Alaska. 743 P.2d 333 (1987),
copy previously provided to you) AS 24.60.037, essentially, retained application of the
open meetings law to the legislature, but, since the court had refused to do so, made
enforcement of that law the responsibility of a legislative entity, the Select Committee on
Legislative Ethics. Note that tne Select Committee was charged with developing
guidelines for applying AS 44.62.310 to the legislature. These guidelines were n"t

subject to legislative review or approval.

In chapter 69, SLA 1994 the open meetings law was substantially amended. Application
of that law to the legislative branch was deleted. In the same legislation AS 24.60.037
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was amended to delete reference to AS 44.62.310 - 44.62.312 and to substitute an
undefined reference to "open meetings principles." The language in AS 24.60.037
regarding guidelines was not changed, except that the second sentence was altered as
follows: ~ "The committee shall develop guidelines for the application of principles of
open meetings of governmental bodies [THIS SECTION] to the legislature." In
addition, a new temporary law section was included as bill sec. 10:

Sec. 10. OPEN MEETINGS GUIDELINES, (a) Notwithstanding
AS 24.60.037, adoption of initial guidelines applying the open meetings
principles to the legislature are subject to approval by the legislature as
provided under this subsection. By January 16, 1995, the Select
Committee on Legislative Ethics shall submit proposed initial guidelines
to the legislature. The legislature shall vote on a concurrent resolution
approving the guidelines by the 45th day of the legislative session. If the
guidelines are voted on but not approved, the committee shall submit new
proposed guidelines within 60 days after the resolution was voted on by
the legislature. If the new guidelines are voted on but not approved, the
Select Committee on Legislative Ethics shall continue to submit proposed
guidelines in accordance with the procedure set out in this subsection until
the initial guidelines are approved.

(b) There 1s established an Open Meetings Advisory Committee
consisting of two senators appointed by the president of the senate, two
representatives appointed by the speaker of the house of representatives,
and two public members appointed from the Select Committee of
Legislative Ethics by its chair. The advisory committee shall consider
application of open meetings principles to the legislature and submit a
report of its recommended guidelines to the Select Committee on
Legislative Ethics by December 1, 1994. The advisory committee is
terminated upon adoption of the guidelines by the legislature.

Proposed guidelines were duly submitted to the legislature by the Select Committee,
presumably based on t:ie advice from the legislative advisory committee. The proposed
guidelines were published in Senate and House Joint Journal Supplement No. 4 on
January 20, 1995. The Select Committee later submitted revised proposed guidelines
which were published in Joint Journal Supplement No. 9 on February 21, 1995.
Eventually the House adopted a concurrent resolution approving the initial guidelines as
revised, but the Senate never did. As you know, initial guidelines have never been

approved by the legislature.

Now for your questions.

(1) What are the procedures for ratifying open meetings guidelines? Under section 10,
chapter 69, SLA 1994 approval of initial guidelines is accomplished by adoption of a

concurrent resolution.
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(2) May the legislature amend the guidelines? There is no provision for amendment of
the guidelines submitted by the Select Committee, nor is there any provision for partial
approval of those guidelines. Instead, section 10 requires the Select Committee to submit
new guidelines "until the initial guidelines are approved." Nonetheless, on February 29,
1995, when the first (revised) guidelines were under consideration, the Senate passed a
resolution that approved the revised guidelines in part, but placed specific limitations on
its approval. (CSSCR 8(RLS)) That version of the resolution was not adopted hy the

House.

(3) After initial guidelines are approved by the legislature, are changes to those
guidelines also subject to legislative approval? No. Only "initial" guidelines are subject
to legislative approval and the Select Committee is only required to submit proposed
guidelines "until the initial guidelines are approved." After that point, AS 24.60.037
authorizes the Select Committee to "develop guidelines" and there is no limitation under
that statute to the development process, so, presumably, those guidelines may be revised
by the Select Committee from time to time without legislative involvement. This is not
an odd result in view of the fact that the duty of the Select Committee to develop open
meetings guidelines predates the temporary law provision requiring legislative approval
of initial guidelines. If the legislature had wanted to retain permanent oversight of the
?uidelines, AS 24.60.037 could have been amended to provide for that. Instead the
egislature chose to confine its review to “initial” guidelines and used a temporary law to

accomplish that.

(4) The current proposed initial open meetings guidelines prohibit closed meetings of
joint House and Senate caucuses. What is the basis for this? | have no idea.
AS 24.60.037 states: "The guidelines must permit closed caucuses and private, informal
meetings or conversations between legislators in which political strategy is discussed."
The statute does not address the question of joint meetings by two caucuses, so it cannot
be said that the Select Committee is precluded from prohibiting closed joint caucus
meetings in its proposed guidelines so long as the opportunity for closed meetings to
discuss political strategy is otherwise provided to caucuses under the guidelines.

TBC:med
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MEMORANDUM March 3, 2004
SUBJECT: Actions against legislators for violations of open meetings
requirements (Work Order No. 23-L51824)
TO: Representative Norman Rokeberg, Chair, House Rules Committee
Attn: Janet S. Seitz
FROM: Tamara Brandt Cook r
Director li"p

Legislators are directed to "abide by open meetings principles” under AS 24.60.037. You
ask whether failure by a legislator to do so will give rise to a private cause of action
against that legislator. The Select Committee on Legislative Ethics, senate subcommittee
or house subcommittee as appropriate, has jurisdiction to consider alleged violations of
AS 24.60.037. (AS 24.60.140) Any person may initiate a complaint with the Select
Committee alleginga violation. (AS 24.60.170) However, except for this process before
the Select Committee, failure by a legislator to abide by open meetings principles does
not give rise to a private cause of action that can be addressed by a court.

The Supreme Court of Alaska has considered application of the open meetings siatute
(AS 44.62.310) to legislators in two cases, Malone v. Meekins, 650 P.2d 351 (1982)
involving the removal and replacement of the Speaker of the House, and Abood v.
Leaeue of Women Voters of Alaska, 743 P.2d 333 (1987) involving closed meetings of
the House and Senate Finance Committees engaged in budget deliberations. In the
Malone case the court held questions relating to the internal organization of one of the
houses to be nonjusticiable. Furthermore, the court noted, the open meetings statute itself
had an express exemption to its applicability for organizational votes. In the Abood case
the League asserted that legislators violated both the open meetings statute and the
Uniform Rules in holding closed Finance Committee sessions. Again, the court held
those claims to be nonjusticiable on the basis of separation of powers between the three
branches of government. The court concluded that, because the state constitution grants
to the legislature the power to adopt its own rules of proceedings, it is r t a function of
the court to interpret or enforce those rules, except to the extent that tho™e rules violate
constitutional rights. The court further held that there is no constitutional right of public
access to a legislative meeting, reversing the Superior Court on that point. A copy of the
Abood case is attached for your information. AS 44.62.310, the open meetings statute,
has since been amended and no longer applies to the legislature.
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In conclusion, it appears highly unlikely that a court would agree to hear and decide an
allegation against a legislator involving an open meetings violation. Furthermore, even if
an extraordinary circumstance should arise under which the court is willing to act, the
legislator would most likely incur no personal liability for the open meetings violation
because of legislative immunity for official acts accorded under common law and the
state constitution. (Art. n, sec. 6, Constitution of the State of Alaska)

TBC:med
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Representative Eric Croft

November 25, 2003

Mr. Herman G. Walker

C/O Select Committee on Legislative Ethics
P.0. Box 101468

Anchorage AK 99510-1468

Dr. Mr. Walker,

Belated congratulations on your appointment and particularly your confirmation to the
Select Committee on Legislative Ethics.

Your Committee has a vital role. For many years, the Alaska Legislature ignored laws on
governmental ethics and open meetings. Courts, asked to enforce the law against the
Legislature, held that the doctrine of separation of powers made the question non-
justiciable. Abood v. League of Women Voters. 743 P.2d 333 (Alaska 1987). While the
legislative action in question could be held illegal, there was no effective remedy. Your
Committee was created to provide a venue for holding the legislature accountable for
violations of the laws on governmental ethics and open meetings. Because the Select
Committee on Legislative Ethics is within the legislative branch, the separation of powers
argument is not available to those that seek to avoid the law. The Committee has done an
excellentjob of making the legislature accountable for violations of the ethics laws.
Unfortunately, due to a misconception of the Committee's jurisdiction, it has not done as
well policing the violations of the open meetings laws.

For your convenience, | have attached an opinion from the Legislative Legal Department
recognizing the Committee's jurisdiction over open meetings violations, copies of the
relevant statutory and temporary law provisions, and a copy of the latest proposed open
meetings guidelines from the Committee.

The Committee is required to consider allegations of open meetings violations. The
enabling statutes provide that the Committee "shall consider acomplaint alleging a
violation of [Chapter 60]." AS 24.60.170(a). The open meetings requirements are

clearly part of Chapter 60.

January May: State Capitol « Juneau, Alaska 99801-1182 * (907) 465-4998 # (8C0) 689-4998  Fax (907) 465-4419
June-December: 716 W. 4th. Avenue « Anchorage, Alaska 99501  (907) 258-8162
ReDresentative_Eric_Croft@leeis.state.ak.us
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"Legislators shall abide by open meetings principles. The committee shall
develop guidelines for the application of principles of open meetings of
governmental bodies to the legislature. The guidelines must permit closed
caucuses and private, informal meetings or conversations between
legislators in which political strategy is discussed." AS 24.60.037

The statute makes a distinction between abiding by open meetings principles, which the
Legislature is required to do without qualification, and the adoption of the guidelines,
which may happen at a later date. In fact, the temporary law passed as part of the overall
ethics package contemplates that the Legislature would be slow to adopt guidelines and
establishes a process of repeated submittals of guidelines to keep the issue before the

Legislature.

The law could have read that the Legislature would be governed by the guidelines when
adopted. Butitdidn't. It placed the Legislature under the jurisdiction of the Committee
and required that the Legislature abide by open meetings principles. The guidelines are
treated in the statute as a separate issue. While it would certainly be helpful for the
Legislature to adopt guidelines, and they should have done this long ago, it is not’
necessary for the Committee to fulfill its statutory mandate to consider open meetings

violations and hold the Legislature to open meetings principles. Open meetings
principles have been well-established in otherjurisdictions and in scholarly publications.

In summary, the Legislature's inaction does not divest the Committee of its mandate or its
jurisdiction over open meetings. 1would like to know whether the Committee agrees
with this position and will determine open meetings complaints on the merits.

Thank you for your time. Please feel free to contact me with any questions or for further
information.

Sincerely,
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MEMORANDUM November 21,2003
SUBIJECT: Application of open meetings requirements to the legislature in
absence of guidelines (Work Order No. 23-JLS1413)
TO: Representative Eric Croft
Ann: Peggy Wilcox
FROM: Tamara Brandt Co<’
Director

You have asked for an explanation of the application of die open meetings requirement to
the legislature.  This is a subject with a history. The open meetings s;atute
(AS 44.62.310) applied to the legislature as well as other governmental bodies. The
court, however, held that alleged violations of the open meetings statute by the legislature
were nonjusticiable. Like a Uniform Rule, the statute was deemed by the coin to
establish a rule of procedure concerning how the legislature conducted its busines; and
failure to follow a rule of procedure is not a subject for judicial inquiry under the
separation of powers doctrine. (Abood v. League of Women Voters. 743 P.2c 333
(Alaska 1987)) In 1994 the open meetings statute was amended so that it no lunger
applies to the court system or the legislative branch of government. (AS 44.62.310(h)(3))
Atthe same time AS 24.60.037 was amended to read:

Sec. 24.60.037. OPEN MEETINGS LAW. Legislators shall abide
by open meetings principles. The committee shall develop guidelines for
the application of principles of open meetings of governmental bodies to
the legislature. The guidelines must permit closed caucuses and private,
informal meetings or conversations between legislators in which political
strategy is discussed In a proceeding under AS 24.60.170 in which a
violation of this section is alleged, if the committee finds that a person
acted within the adopted guidelines, the committee shall dismiss the
complaint as to that violation.

Under AS 24.60.170(a) the Select Committee on Legislative Ethics is charged with
hearing a complainc alleging a violation of AS 24.60, including, presumably, a violation
of AS 24.60.037. So, a legislator could face an ethics complaint alleging failure to " abide
by open meetings principles.” The Select Committee is required under AS 24.60.037 to
adopt guidelines regarding open meetings. If a complaint alleging an open meetings
violation is filed and if the committee finds that a legislator acted within the guide ines,
the complaint is to be dismissed Note that the guidelines act as a shield to a claim of an
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open meetings violation. That is to say, if the guidelines are literally followed, the
complaint is dismissed regardless of whether the facts of the case otherwise sugges that

"open meetings principles™ have been offended.

However, the obligation to adopt guidelines is modified under chapter 69, SLA 1994 sge.
10(a) which states in pan: "Notwythstandmg AS 24.60.037, adoption of initial guidelines
applying the open meetings principles to t e_Ie?_lsIature arc subject to approval by the
legislature under this subsection.”  Initial Fwde ines have never been approved b/ the
legislature. 1 am not aware that the Select Committee has taken the position that
gmdellnes are in effect. This docs not mean that a complaint may not be filed win the

elect Committee alleging a violation of AS 24.60.037, but only that there are no
guidelines for the committee to rely upon in decidin? whether to dismiss the complaint.
The committee must decide, based upon the facts of the particular case, whether “open
meetings principles” have been violated, as | read the statute, even in the absence of
guidelines. This is, after all, what the committee will have to do even when ﬂmdelmes
are in effect if those guidelines do not happen to address a particular situation that comes

before the committee.

| base my conclusion upon the fact that AS 24.60.037 directs the Select Committee to
prepare guidelines with no requirement for legislative apﬁro_val_of them. It is this aspect
of the statute only that is being set aside with respect to the initial guidelines through use
of the "Notwithstanding AS 24.60.037" phrase. Nothing in sec. 10(a) specifically sets
aside or suBercedes the command in the first sentence of AS 24.60.037: 'Legislators
shall abide by open meetings principles.” This brings up the point that the legislature has
retained for itself only a small amount of oversight in the impleraentatioi of
AS 24.60.037. It is "initial %mdelmes" that are subject to le |slat|ve_apFrovaI inder
chapter 69, SLA 1994, sec. 10. Subsequent amendments to those guidelines arc not
specifically subject to legislative approval, though use of the word “initial" strong_I?/
suggests that changes to the guidelines are contemplated. Presumably, these change: will
be made by the Select Committee under its sole authority to "deveIoF guidcl.nes”
contained in AS 24.60.037. Given the fact that the legislature plays a relatively small
role in implementing AS 24.60.037, it seems to me to be a stretch to assume that the
Select Committee has nojurisdiction at all over open meetings questions until after i litiul

quidelines are adopted.

Despite the foregoing, it is ultimately up to the Select Committee to interpre. the
requirements of the Legislative Ethics Act and | cannot presume to know hov* the
committee views its responsibilities under AS 24.06.037, if any, in the absence of open

meeting guidelines. (See AS 24.60.158)
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August 11, 2000

Senator Drue Pearce Representative Brian Porter
Senate President Speaker of the House

Anch. Legislative Building Anch. Legislative Building
Anchorage, AK 99501 Anchorage, AK 99501

Dear Senate President Pearce and Speaker of the House Porter;

At the June 22, 2000 meeting of the Ethics Committee, the committee adopted a motion
to recommend the Legislature remove the Ethics Committee from its statutory obligation
to develop and submit Open Meetings Guidelines. Further, the committee recommends
the Legislature establish guidelines in statute, similar to action other states have taken.

The history of action on the Open Meetings guidelines is as follows:
Based on the requirements set out in the Open Meeting Law (AS 44.62,
amended 1994) the committee adopted proposed open meetings
guidelines and submitted them to the legislature on January 15, 1995.
The guidelines were published in the Joint Journal January 20, 1995.
After receiving legislative input, the committee later adopted and
submitted Revised Proposed Guidelines, published in the Joint Journal
February 21, 1995. The committee requested Senate Rules to introduce
a resolution approving the revised guidelines. Senate Rules introduced

SCR 8.

On February 28,1995 the Senate passed a version of the resolution (See
CSSCR 8(RLS)) that approved the revised guidelines, in part, but placed
these specific limitations on its approval; the presiding officer of each
body would be the final arbiter on any point of order and the terms "Go
Between or Serial Meetings” must be defined before affirmation. Further,
CSSCR 8(RLS) did not affirm the parts of the guidelines that address
"Meetings Not Otherwise Described", political strategy sessions and non-
legislative organizations.

On March 1, 1995 the House amended the resolution and approved the
revised guidelines without limitation (CSSCR 8(RLS) am H). The Senate
declined to concur in the House-passed version of the resolution.



A Conference Committee was established in 1996, comprised of
Senators Rieger, Frank, Donley and Representatives Davis, Porter and
Mackie. The Conference Committee issued a report, which passed the
Senate 18 to 1 on May 4, 1996. The House read over the report and
placed it under Unfinished Business. The House did not bring the report
to the floor prior to the close of the regular session.

Since that time, the committee has fulfilled its obligation to resubmit
guidelines to each legislature and has annually requested introduction
and/or passage of a resolution to adopt the guidelines. Though
resolutions have been introduced at the request of the committee, the
legislature has not taken action on any resolution since May 1996.

This important issue needs to be resolved. Without resolution, members of the
legislature remain under a legal obligation to comply with the general "principles of open
meetings" and we, as a committee, are under the burden of interpreting what those
principles may be, in the event of a complaint.

I am enclosing a copy of the Minnesota Open Meetings Law for the Legislature, as one
example of a state that adopted statutory guidelines for the legislature. | found it to be a
straightforward approach to setting open meetings goals.

The committee stands ready to assist the legislature, whether it is hosting a forum on
the topic or enforcing laws the legislature establishes. Please do not hesitate to contact
me at (907) 452-1855 or Susie Barnett at the Ethics Office, 269-0150.

Thank you for any attention you and your staff give to this issue

Sincerely,

Dennis “Skip” Cook, Chair
Select Committee on Legislative Ethics

cc: Members of the Alaska Legislature



