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FISCAL NOTE
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Expenditures/Revenues_________________________________ (Thousands of Dollars)__________________

STATE OF ALASKA Fiscal Note  N um ber:  HB549-LAW -4-4-04
2004 LEGISLATIVE SESSION Bill Version: HB549______________

() Pub lish  Date:  _____________________

Note: Amounts do not include inflation unless otherwise noted below.
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Personal Services 
Travel 
Contractual 
Supplies 
Equipment 
Land & Structures 
Grants & Claims 
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TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

jCAPITAL EXPENDITURES
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ANALYSIS: (Attach a separate page if necessary)
This bill adds a new section to AS 02-40 prohibiting an attorney or potential party from initiating contact with 
an individual injured in an accident involving an air carrier within 45 days following the accident.

Passage of this legislation will have no foreseeable fiscal impact on the Department of Law.

Prepared by: Kathryn A. Daughhetee, Director  Phone 465-3673
Division Administrative Services Date/Time 4/4/041:10 PM

Approved by: Kathryn Daughhetee for Gregg D. Renkes, Attorney General Date 4/4/2004
Agency Department of Law______________________________________
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ANALYSIS: (Attach a r.eparate page if necessary)
The court system does not anticipate any fiscal impact from the passage of HB 549.

Prepared by: 
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Approved by: 
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Doug Wocliver Administrative Attorney 
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A L A S K A  S T A T E  L E G I S L A T U R E

R ep . L esil M c G u ire ,  C h a ir
Rep. T o m  A n derson , V ice-C hair 
Rep. Jim  H olm  
Rep. Dan O gg 
Rep. R alph Sam uels 
Rep. L cs G ara  
Rep. M ax G ruenberg

House Judiciary Committee

Memorandum
To: Don Bullock, Leg. Legal

From: Vanessa Tondini, Comm ittee Aide
House Judiciary Committee

Date: April 6, 2004

Re: CS Request

Please create a final draft House Judiciary Comm ittee Substitute for work order # 23-LS1860\D. 
I IB 549, incorporating the attached amendment. The bill was passed out o f  com m ittee today.

If you have any questions, please call me at 4990. Thank you!

T he inform ation  a ttached  to this m em o is C O N F ID E N T IA L  an /or priv ileged . It is in tended to be rev iew ed initially  by 
only the ind ividual nam ed above. If the reader o f  this M em orandum  is not the intended recip ien t o r a rep resen ta tive  o f  the 
intended rec ip ien t, you are hereby  no tified  that any review , dissem ination , o r copying  o f  the in form ation  co n ta in ed  herein  is 
prohib ited . I f  you have received this in erro r, p lease im m ediately notify the sen d er by te lephone and retu rn  this to the 
sen d er at the above address.

Stale C ap ito l, Roorr. 120 
Juneau , A K  9 9 8 0 1 -1 1 8 2  
(90 7) 4 6 5 -4 9 9 0  
Fax (90 7) 4 6 5 -6 5 9 2
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A L A S K A  S T A T E  L E G I S L A T U R E

Rep. Lesil McGuire, Chair
R ep. T om  A n derson , V ice-C hair ^  „
Rep. D an O gg  S ,a tc  C aPIto1- R oom  120
Rep. Jim Holm ^ S S S ^ S f 01' 1Ren. Ralnh Samuels (907) 465-4J90
R ep. L es G ara  FaX (9 ° ? )  4 6 5 ‘6592
Rep. M ax G ruenb erg  ^

House Judiciary Committee
Sponsor Statement 
CSHB 549 (JUD)

"An Act relating to unsolicited communications 
following an aircraft accident."

Across the nation, there are rules of professional conduct that all attorneys are bound to 
abide by to keep their license to practice law. Alaska is no exception and its rules are similar to 
those found across the nation. Alaska’s Rules of Professional Conduct state that an attorney 
“shall not solicit by in-person or live telephone contact professional employment from a 
prospective client with whom the lawyer has no family or prior professional relationship when a 
significant motive for the lawyer’s doing so is the lawyer’s pecuniary gain.” Rule 7.3(a). The 
lawyer cannot solicit professional employment by written or recorded means, even if allowed 
under 7.3(a), where the client has made known that they do not desire to be solicited by the 
lawyer, or the solicitation involves coercion, duress, or harassment. Rule 7.3(b). The reason for 
this rule is that the “prospective client, who may already feel overwhelmed by the circumstances 
giving rise to the need for legal services, may find it difficult fully to evaluate all available 
alternatives with reasoned judgment and appropriate self-interest in the face of the lawyer’s 
presence and insistence upon being retained immediately. The situation is fraught with the 
possibility of undue influence, intimidation and over-reaching.” Comment to Rule 7.3. Even 
though this rule and rules like it have been in place across the nation for some time, they have 
not controlled the legal feeding frenzy that takes place in the aftermath of aviation accidents.

The federal government tried to correct this problem when it recognized the vulnerability 
of aviation accident victims and their families in 1996 and passed the Aviation Disaster Family 
Assistance Act (Public Law 104-264). This federal law mandated that air carriers provide 
specific support to the families of those injured or killed and prohibited unsolicited contact by 
attorneys with these individuals for 30 days. In 2000, this law was amended to expand the scope 
of unsolicited contact to include “any associated, agent, employee or other representative of an 
attorney” and expanded the time period from 30 to 45 days. Unfortunately, the enforcement of 
this law requires action by the Civil Aeronautics Board or the U.S. Attorney General, and the 
penalty for its violation is a mere $1,000 fine. There is currently very little enforcement of this 
law. There is also some legal debate as to whether or not the federal law is enforceable against 
attorneys who violate it in the context of aviation accidents involving flights entirely within 
Alaska.

In the aftermath of an aviation accident in Alaska, the injured and the families of the 
deceased or injured are vulnerable to the external pressures of others. This is particularly true



A L A S K A  S T A T E  L E G I S L A T U R E

Rep. Lesil McGuire, Chair
Rep. T orn  A n derson , V ice-C hair 
Rep. D an O gg 
Rep. Jim  H olm  
R ep. R alph  Sam uels 
Rep. L es G ara  
Rep. M ax G ruenb erg

House Judiciary Committee
when the accident happens in rural Alaska due to their initial isolation from all of the necessary 
support services immediately after the accident. These individuals should not be preyed upon by 
anyone who is pressing them to decide matters relating to future legal actions until they 
themselves decide that the time is appropriate to initiate that process.

HB 549 is based on the federal law, and applies only to flights that take place entirely 
within Alaska (intrastate transportation). Like the federal law, HB 549 does not interfere with 
the performance of the family support functions provided for in the Family Assistance Act by the 
air carrier and its insurer. HB 549 is different from the federal counterpart in that a reference to 
“the air carrier’s attorney” has been added to make it ciear that all attorneys are to refrain from 
having contact with the injured passengers or their families.

Regarding sanctions against attorneys who violate this statute, the Sponsor believes that a 
civil financial penally only would be inadequate because the financial incentive of representing 
aircraft accident victims on contingency fee arrangements is so great. A criminal sanction would 
serve as the greatest deterrent to this type of predatory conduct, since the Alaska Bar Association 
will take notice of an attorney’s criminal conviction and be in a position to take licensing actions 
that will more directly impact the attorney’s future earning capacity. Under HB 549, a first 
offense is a Class A misdemeanor with a $10,000 fine, and a second or greater offense within ten 
years of the prior offense is a Class B felony punishable by a fine of $100,000. HB 549 does not 
propose any jail time for offenders.

Under HB 549, an Alaskan affected by an aviation accident may initiate contact with an 
attorney immediately, without any restrictions. HB 549 only prevents lawyers and their agents 
from initiating the contact. This will allow Alaskans to take time to reflect on their potential 
claims, and research their options for the best legal representation to meet their needs. This may 
or may not be the attorney who was well positioned to rush to the hospital and drive them home.

S tate  C ap ito l, R oom  120 
Juneau , A K  9 9 8 0 1 -1 182 
(90 7) 4 6 5-49 90  
Fax (9 0 7 ) 465-6592
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IN THE LEGISLATURE OF THE STATE OF ALASKA

CS F O R  H O U SE BILL NO. 549(JUD)
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BY T H E  H O U S E  JU D IC IA R Y  C O M M IT T E E

Offered:
Referred:

S p onso r(s): H O U SE  JU D IC IA R Y  C O M M IT T E E

A BILL 

FO R  AN A CT EN TITLED

"A n Act relating to unsolicited com m unications following an a irc ra ft accident."

BE IT  ENACTED BY TH E LE G ISLA TU R E O F TH E STATE O F ALASKA:

* Section 1. AS 02.40 is amended by adding a new section to read:
Sec. 02.40.030. Unsolicited com m unication prohib ited , (a) Except as 

provided in (b) of this section, in the event of an accident involving an air carrier 
providing intrastate transportation of passengers, an attorney or potential party may 
not initiate a contact with an individual injured in the accident or a relative of an 
individual involved in the accident concerning a potential action based on the accident 
for personal injury or wrongful death within 45 days following the accident. In this 
subsection, "attorney" includes an attorney for an air carrier and an associate, agent, 
employee, or other representative of an attorney.

(b) The prohibition in (a) of this section does not apply to the activities that an 
air carrier or its insurers may undertake, or the obligations that an air carrier or its 
insurers may have, in providing short-term physical or financial assistance to a 
passenger or the family of a passenger involved in an aircraft accident.

-I-
New Text Underlined [DELETED TEXT BRACKETED]

CSHB 549(JUD)



1 (c) A person who violates this section is guilty of a class A misdemeanor and,
2 upon conviction, is punishable only by a fine of $10,000. A person who violates this
3 section within 10 years following a prior conviction under this section is guilty of a
4 class B felony and, upon conviction, is punishable only by a fine of $ 100,000.
5 * Sec. 2. The uncodified law of the State of Alaska is amended by adding a new section to

6 read:
7 APPLICABILITY. This Act applies to an accident involving an air carrier that occurs

8 on or after the effective date of this Act.

II WORK DRAFT WORK DRAFT 23-LS1860\D

|| CSHB 549(JUD) -2-L New Text Underlined [DELETED TEXT BRACKETED]
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Bill Version:
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House Judiciary Commillee
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E x p e n d itu re s/ R e v e n u e s

Component No. 

(Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2005 FY 2006 FY 2007 FY 2008 FY 2009 FY 2010
Personal Services 
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Contractual 
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Equipment 
Land & Structures 
Grants & Claims 
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TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

ICAPITAL EXPENDITURES

H ZCHANGE IN REVENUES (

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mental Health
Other (Specify Type--Do not abbreviate)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2004) cost: 0.0
Mark this box (X) if funding for this bill is included in the Governor's FY 2005 budget proposal: 

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page if necessary)
This bill adds a new section to AS 02-40 prohibiting an attorney or potential party from initiating contact with 
an individual injured in an accident involving an air carrier within 45 days following the accident.

Passage of this legislation will have no foreseeable fiscal impact on the Department of Law.

Prepared by: Kathryn A. Daughhetee. Director  Phone 465-3673
Division Administrative Services Date/Time 4/4/04 1:10 PM

Approved by: Kathryn Daughhetee for Gregg D. Renkes, Attorney General Date 4/4/2004
Agency Department of Law______________________________________

(Revised 12/2003 OMB) P a g e  1 o f  1
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Alaska Court System
Aircraft Crash Component Trial Courts

Sponsor
Requester

House Judiciary Committee

Expenditures/Revenues

Component No. 

(Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2005 FY 2006 FY 2007 FY 2008 FY 2009 FY 2010
Personal Services 
Travel 
Contractual 
Supplies 
Equipment 
Land & Structures 
Grants & Claims 
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES !.

CHANGE IN REVENUES ( ) | |

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mental Health
Other (Specify Type-Do not abbreviate)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2004) cost:
Mark this box (X) if funding for this bill is included

POSITIONS

0.0
nor's FY 2005 budget prcn the Cover >posal:

Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page if necessary)
The court system does not anticipate any fiscal impact from the passage of HB 549.

Prepared by: 
Division

Approved by: 
Agency

Doug Wooliver Administrative Attorney Phone 463-4750
Alaska Court System Date/Time 4/2/04 11:52 AM

Stephanie Cole Administrative Director by Doug Wooliver 
Alaska Court System_______________________________

Date 4/2/2004
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R u le  7.1 A L A S K A  R U L E S  O F  C O U R T

need not identify the client. (SCO 1123 effective July 
15, 1993)

ALASKA COMMENT
The Com m ittee am ended the last sentence in order 

to state more clearly the nature o f  the disclosure 
which m ust be m ade by the lawyer.

COMMENT
Law yers involved in organizations seeking law 

reform  generally do not have a client-law yer rela­
tionship with the organization. O therw ise, it m ight 
follow  that a law yer could not be involved in a bar 
association law reform program that might indirectly 
affect a client. See also Rule 1.2(b). For exam ple, a 
law yer specializing in antitrust litigation m ight be 
regarded as disqualified from participating in draft­
ing revisions o f  rules governing that subject. In deter­
m ining the nature and scope o f  participation in such 
activities, a law yer should be m indful o f  obligations 
to clients under other rules, particularly Rule 1,7. A 
law yer is professionally obligated to protect the 
integrity o f  the program by m aking an appropriate 
disclosure w ithin the organization when the lawyer 
know s a private client might be m aterially benefitted.

INFORMATION ABOUT LEGAL SERVICES

Rule 7.1. Communications Concerning a 
Lawyer’s Services.

A law yer shall not make a false or m isleading 
com m unication about the law yer or the law yer’s 
services or any prospective c lien t’s need for legal 
services. A com m unication is false or m isleading if 
it:

(a) contains a material m isrepresentation o f  fact 
or law, or om its a fact necessary to make the state­
m ent considered as a whole not m aterially m islead­
ing;

(b) is likely to create art unjustified expectation 
about results the lawyer can achieve, or states or 
im plies that the lawyer can achieve results by means 
that violate the Rules o f  Professional C onduct or 
other law; or

(c) com pares the law yer’s services with other 
law yer’s services, unless the com parison can be 
factually substantiated. (SCO  1123 effective July 15, 
1993)

ALASKA COMMENT
The Com m ittee revised M odel Rule 7.1 to address 

the situation in w hich a lawyer m ight provide m is­
leading inform ation with regard to a potential c lient’s 
needs for legal services from a particular lawyer.

This rule governs all com m unications about a 
law yer’s services, including advertising perm itted by 
Rule 7.2. W hatever m eans are used to m ake known a 
law yer’s services, statem ents about them  should be 
truthful. The prohibition in paragraph (b) o f  state­
m ents that may create “unjustified expectations” 
w ould ordinarily preclude advertisem ents about re­
sults obtained on b ehalf o f  a client, such as the 
am ount o f  a dam age aw ard or the law yer’s record in 
obtaining favorable verdicts, and advertisements 
containing client endorsem ents. Such information 
m ay create the unjustified expectation that similar 
results can be obtained for others w ithout reference 
to the specific factual and legal circum stances.

Rule 7.2. Advertising.
(a) Subject to the requirem ents o f  Rules 7.1 and 

7.3, a lawyer m ay advertise services through public 
m edia, such as a telephone directory, legal directory, 
new spaper or other periodical, outdoor advertising, 
radio o r television or through w ritten or recorded 
com m unication.

(b) A copy or recording o f  each advertisem ent or 
com m unication shall be retained by the lawyer for 
two years after its last dissem ination along with a 
record o f  when and where it was used.

(c) A law yer shall not give anything o f  value to a 
person for recom m ending the law yer’s services, 
except that a law yer may

(1) pay the reasonable cost o f  advertising or 
written com m unication perm itted by this rule;

(2) pay the usual charges o f  a not-for-profit 
law yer referral service or other legal service organi­
zation; and

(3) pay for a law practice in accordance with 
Rule 1.17.

(d) Any com m unication made pursuant to this 
rule shall include the nam e o f  at least one lawyer 
responsible for its content. (SCO 1123 effective July 
15, 1993)

COMMENT
To assist the public in obtaining legal services, 

lawyers should be allow ed to make known their 
services not only through reputation but also through 
organized inform ation cam paigns in the form of 
advertising. A dvertising involves an active quest for 
clients, contrary to the tradition that a law yer should 
not seek clientele. However, the public’s need to 
know  about legal services can be fulfilled in part 
through advertising. This need is particularly acute in

COMMENT

9 3 4



PROFESSIONAL CONDUCT Ruie 7.3
the case o f  persons o f  m oderate m eans w ho have not 
m ade extensive use o f  legal services. The interest in 
expanding public inform ation about legal services 
ought to prevail over considerations o f  tradition. 
Nevertheless, advertising by law yers entails the risk 
o f  practices that are m isleading o r overreaching.

This rule perm its public dissem ination o f  inform a­
tion concerning a law yer’s nam e o r firm name, 
address and telephone num ber; the kinds o f  services 
the lawyer will undertake; the basis on w hich the 
law yer’s fees are determ ined, including prices for 
specific services and paym ent and credit arrange­
ments; a law yer’s foreign language ability; nam es o f  
references and, w ith their consent, nam es o f  clients 
regularly represented; and other inform ation that 
might invite the attention o f  those seeking legal 
assistance.

Questions o f  effectiveness and taste in advertising 
are m atters o f  speculation and subjective judgm ent. 
Some jurisd ic tions have had extensive prohibitions 
against television advertising, against advertising 
going beyond specified facts about a lawyer, or 
against “undignified” advertising. Television is now  
one o f the m ost powerflil m edia for getting inform a­
tion to the public, particularly persons o f  low  and 
moderate incom e; prohibiting television advertising, 
therefore, w ould im pede the flow o f  inform ation 
about legal services to m any sectors o f  the public. 
Limiting the inform ation that rnay be advertised has 
a sim ilar effect and assum es that the bar can accu­
rately forecast the kind o f  inform ation that the public 
would regard as relevant.

N either this rule nor Rule 7,3 prohibits com m uni­
cations authorized by law, such as notice to m em bers 
o f a class in class action litigation.

R e c o rd  o f  A d v e r tis in g

Paragraph (b) requires that a record o f  the content 
and use o f  advertising be kept in order to facilitate 
enforcement o f  this rule. It does no t require that 
advertising be subject to review  prior to dissem ina­
tion. Such a requirem ent w ould be burdensom e and 
expensive relative to its possible benefits, and may 
be o f  doubtful constitutionality.

P a y in g  O th e r s  to  R e c o m m e n d  a  L a w y e r

A lawyer is allow ed to  pay for advertising perm it­
ted by this rule and for the purchase o f  a law  practice 
in accordance with the provisions o f  Rule 1.17, but 
otherwise is no t perm itted to pay another person for 
channeling professional work. This restriction does 
not prevent an organization o r person other than the 
lawyer from advertising o r recom m ending the 
lawyer’s services. Thus, a legal aid agency or prepaid 
legal services may pay to advertise legal services

provided under its auspices. Likewise, a law yer m ay 
participate in not-for-profit law yer referral program s 
and pay the usual fees charged by such program s. 
Paragraph (c) does not prohibit paying regular com ­
pensation to  an assistant, such as a secretary, to 
prepare com m unications perm itted by this rule.

Rule 7.3. D ire c t C o n ta c t  w ith  P ro sp e c tiv e  
C lien ts .

(a) A law yer shall not solicit by in-person or live 
telephone co.itact professional em ploym ent from a 
prospective client w ith whom the law yer has no 
fam ily or prior professional relationship w hen a 
significant m otive for the law yer’s do ing so is the 
law yer’s pecuniary gain.

(b) A lawyer shall not solicit professional em ­
ploym ent from  a prospective client by w ritten or 
recorded com m unication or by in-person or tele­
phone contact even when not otherw ise prohibited by 
paragraph (a), if:

(1) the prospective client has m ade known to the 
law yer a desire not to be solicited by the lawyer; or

(2) the solicitation involves coercion, duress or 
harassm ent.

(c) Every w ritten or recorded com m unication 
from  a lawyer soliciting professional em ploym ent 
from a prospective client known to be in need o f  
legal services in a particular matter, and with whom 
the law yer has no family o r prior professional 
relationship, shall include the words “A dvertising 
M aterial” on the front o f the outside envelope and at 
the beginning and ending o f  any recorded com m uni­
cation.

(d) N otw ithstanding the prohibitions in para­
graph (a), a  law yer m ay participate in a prepaid or 
group legal service plan operated by an organization 
not ow ned or directed by the lawyer which uses in- 
person or telephone contact to solicit m em berships or 
subscriptions for the plan from persons who are not 
known to need legal services in a particular m atter 
covered by the plan. (SCO 1123 effective July 15, 
1993; am ended by SCO 1426 effective April 15, 
2001)

COMMENT
There is a potential for abuse inherent in direct in- 

person or live telephone contact by a law yer with a 
prospective client known to need legal services. 
These form s o f  contact between a lawyer and a 
prospective client subject the layperson to the private 
im portuning o f  the trained advocate in a direct inter­
personal encounter. The prospective client, who may 
already feel overwhelm ed by the circum stances giv-
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ing rise to the need for legal services, m ay find it 
difficult fully to evaluate all available alternatives 
w ith reasoned judgm ent and appropriate self-interest 
in the fact o f  the law yer’s presence and insistence 
upon being retained immediately. The situation is 
fraught with the possibility o f  undue influence, in­
tim idation, and over-reaching.

This potential for abuse inherent in direct 
in-person or live telephone solicitation o f  prospective 
clients justifies its prohibition, particularly since law­
yer advertising perm itted under Rule 7.2 offer 
alternative m eans o f  conveying necessary inform a­
tion to those who may be in need o f  legal services. 
A dvertising and written and recorded com m unica­
tions which may be mailed or autodialed make it 
possible for a prospective client to be inform ed about 
the need for legal services, and about the 
qualifications o f  available lawyers and law firms, 
w ithout subjecting the prospective client to direct in- 
person or telephone persuasion that may overwhelm  
the clien t's judgm ent.

The use o f  general advertising and written and 
recorded com m unications to transm it inform ation 
from lawyer to prospective client, rather than direct 
in-person or live telephone contact, will help to 
assure that the inform ation flows cleanly as well as 
freely. The contents o f  advertisem ents and com m uni­
cations perm itted under Rule 7.2 are perm anently 
recorded so that they cannot be disputed and may be 
shared with others who know  the lawyer. This poten­
tial for informal review is itse lf likely to help guard 
against statem ents and claim s that might constitute 
false and m isleading com m unications, in violation o f  
Rule 7.1. The contents o f  direct in-person or live 
telephone conversations between a lawyer to a pro­
spective client can be disputed and are not subject to 
third-party scrutiny. Consequently, they are much 
more likely to approach (and occasionally cross) the 
dividing line between accurate representations and 
those that are false and misleading.

There is far less likelihood that a lawyer would 
engage in abusive practices against an individual 
with whom the lawyer has a prior personal or 
professional relationship or w here the law yer is moti­
vated by considerations other than the law yer’s pecu­
niary gain. Consequently, the general prohibition in 
Rule 7.3(a) and the requirem ents o f  Rule 7.3(c) are 
not applicable in those situations.

But even perm itted forms o f  solicitation can be 
abused. Thus, any solicitation which contains infor­
m ation which is false or m isleading within the 
m eaning o f  Rule 7.1, which involves coercion, du­
ress or harassm ent w ithin the m eaning o f  Rule 
7.3(b)(2), or which involves contact w ith a prospec­

tive J ie n t  w ho has made known to the law yer a 
de .ire not to be solicited by the law yer within the 
m eaning o f  Rule 7.3(b)( 1) is prohibited. M oreover, if 
after sending a letter o r other com m unication to a 
client as perm itted by Rule 7.2 the law yer receives 
no response, any further effort to com m unicate with 
the prospective client m ay violate the provisions o f 
Rule 7.3(b).

This Rule is not intended to prohibit a law yer from 
contacting representatives o f  organizations or groups 
that may be interested in establishing a  group or 
prepaid legal plan for its members, insureds, benefi­
ciaries o r o ther third parties for the purpose o f 
inform ing such entities o f  the availability o f  and 
details concerning the plan o r arrangem ent which the 
lawyer or the law yer’s firm is w illing to offer. This 
form o f  com m unication is no t directed to a prospec­
tive client. Rather, it is usually addressed to an indi­
vidual acting in a fiduciary capacity seeking a suppli­
er o f  legal services for others w ho may, i f  they 
choose, becom e prospective clients o f  the lawyer. 
U nder these circum stances, the activity which the 
law yer undertakes in com m unicating with such 
representatives and the type o f  inform ation transm it­
ted to the individual are functionally sim ilar to and 
serve the sam e purpose as advertising permitted 
under Rule 7.2.

The requirem ent in Rule 7.3(c) that certain com ­
m unications be m arked "A dvertising M aterial" does 
not apply to com m unications sent in response to 
requests o f  potential clients or their spokespersons or 
sponsors. General announcem ents by lawyers, 
including changes in personnel or office location, do 
not constitute com m unications soliciting professional 
em ploym ent from a client known to he in need o f 
legal services within the m eaning o f  this Rule.

Paragraph (d) o f  this Rule would permit an attor­
ney to participate w ith an organization which uses 
personal contact to solicit m em bers for its group or 
prepaid legal service plan, provided that the personal 
contact is not undertaken by any law yer w ho would 
be a provider o f  legal services through the plan. The 
organization referred in paragraph (d) must not be 
ow ned by or directed (w hether as m anager or other­
wise) by any law yer or law firm that participates in 
the plan. For exam ple, paragraph (d) would not 
permit a law yer to create an organization controlled 
directly or indirectly by the lawyer and use the 
organization for the in-person or telephone solici­
tation o f  legal em ploym ent o f  the lawyer through 
m em berships in the plan or otherwise. The com m uni­
cation permitted by these organizations also m ust not 
be directed to a person known to need legal services 
in a particular matter, but it is to be designed to 
inform potential plan m em bers generally o f  another
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means o f  affordable legal services. Law yers who 
participate in a legal service plan m ust reasonably 
assure that the plan sponsors are in com pliance with 
Rules 7.1, 7.2 and 7.3(b). See 8.4(a)

Rule 7.4. Communication of Fields of 
Practice and Certification.

A law yer m ay com m unicate the fact that the 
lawyer does or does not practice in particular fields 
o f law. A law yer shall not state or im ply that the 
lawyer is a  “specialist,” “certified,” or words o f 
similar im port except as follows:

(a) a law yer adm itted to engage in patent prac­
tice before the United States Patent and Tradem ark 
Office m ay use the designation “Patent A ttorney” or 
a substantially sim ilar designation; and

(b) a law yer m ay com m unicate the fact that the 
lawyer has been certified as a specialist in a field o f  
law by a nam ed organization o r authority, but only if  
that certification is granted by an organization or 
authority w hose specialty certification program  is 
accredited by the Am erican Bar A ssociation.

(SCO 1123 effective July 15, 1993; am ended by SCO 
1370 effective April 15 ,2000)

ALASKA COMMENT
Paragraph (b) was deleted from ABA M odel Rule 

7.4 because the C om m ittee concluded that under 
modem practice the field o f  adm iralty is no longer a 
unique specialization.

COMMENT
Recognition o f  specialization in patent m atters is a 

matter o f  long-established policy o f  the Patent and 
Trademark Office.

This rule perm its a law yer to indicate areas o f  
practice in com m unications about the law yer’s 
services; for example, in a telephone directory or 
other advertising. I f  a law yer practices only in certain 
fields, or will not accept m atters except in such 
fields, the law yer is perm itted to so indicate. All 
communications are, however, subject to the “ false 
and m isleading” standard o f  Rule 7.1 in respect to 
communications concerning a law yer’s services.

A lawyer may not com m unicate that the  law yer is 
a specialist or has been recognized or certified as a 
specialist in a particular field o f  law, except as 
provided by th is rule. R ecognition o f  specialization 
in patent m atters is a m atter o f  long established 
policy o f  the Patent and Tradem ark Office, as 
reflected in paragraph (a). The A m erican Bar 
A ssociation’s M odel Rule 7.4 also perm its attorneys 
who specialize in adm iralty law  to use the designa­

tion “proctor in adm iralty” o r otherw ise hold them ­
selves out as specialists in admiralty. This exception 
was not included in A laska’s Professional Conduct 
Rule 7.4 because the A laska Bar A ssociation’s 
Com m ittee on the Rules o f  Professional Conduct 
concluded that under m odem  practice the field o f  
adm iralty is no longer a unique specialization.
f  Paragraph (b) perm its a  law yer to com m unicate 
that the lawyer has been certified as specialist in a 
field o f  law w hen the Am erican B ar A ssociation has 
accredited the organization’s specialty program  to 
grant such certification. Certification procedures 
imply that an objective entity has recognized a 
law yer’s higher degree o f  specialized ability than is 
suggested by general licensure to practice law. Those 
objective entities may be expected to apply standards 
o f  com petence, experience, and know ledge to insure 
that a law yer’s recognition as a specialist is 
m eaningful and reliable. In order to insure that 
consum ers can obtain access to useful certification 
inform ation, the nam e o f  the certify ing organization 
or agency m ust be inc 'uded in any com m unication 
regarding the certification.

See Peel v. Attorney Registration &  Disciplin­
ary Comm’n, 496 U.S. 91, 110 S.Ct. 2281, 110 
L.Ed.2d 83 (1990).

Rule 7 .5 . Firm Names and Letterheads.
(a) A law yer shall not use a firm name, letter­

head o r other professional designation that violates 
Rule 7.1. A trade name may be used by a lawyer in 
private practice if it does not imply a connection with 
a governm ent agency or with a public or charitable 
legal services organization and is not otherw ise in 
violation o f  Rule 7.1.

(b) A law firm with offices in more than one 
jurisd ic tion  may use the sam e name in each ju ris­
diction, but identification o f  the lawyers in an office 
o f  the firm shall indicate the jurisdictional limitations 
on those not licensed to practice in the jurisdiction 
w here the office is located.

(c) The name o f  a lawyer holding a public office 
shall not be used in the name o f  a law firm, or in 
com m unications on its behalf, during any substantial 
period in which the lawyer is not actively and 
regularly practicing with the firm.

(d) Law yers shall not state or imply that they 
practice in a partnership or other organization unless 
the relationship stated or implied in fact exists.

(e) The term “o f  counsel" shall be used only to 
refer to a law yer who has a close continuing rela-
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o f  a  d ir e c to r  o f  fa m ily  s u p p o r t  s e r v ic e s  w h o  s h a ll b e  a n  

e m p lo y e e  o f  th e  B o a rd  |and s h a ll b e  re s p o n s ib le  fo r  a c t in g  

a s  a  p o in t  o f  c o n ta c t  w ith in  th e  F e d e ra l G o v e r n m e n t  fo r  

th e  f a m ilie s  o f  p a s s e n g e r s  In v o lv e d  In t h e  a c c id e n t  a n d  a

lia is o n  b e tw e e n  th e  a ir  

th e  f a m ilie s ;  a n d

(2)
d e s ig n a t e  a n  Indep  
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w ith  fa m ilie s ,  w h ic h  s h a ll h a v e  p r im a r y  re s p o n s ib ility  fo r  

c o o rd in a t in g  th e  e m o t io n a l c a re  a n d  s u p p o r t  o f  th e  

f a m ilie s  o f  p a s s e n g e r s  in v o lv e d  in  th e  a c c id e n t .

( b )  R e s p o n s ib ilit ie s  o f  th e  B o a rd .
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s u b s e c t io n  ( a ) ( 2 )  s h a l h a v e  th e  fo llo w in g  re s p o n s ib ilit ie s  

w ith  r e s p e c t  to  th e  fa m ilie s  o f  p a s s e n g e r s  In v o lv e d  In th e  

a c c id e n t :

(1)
T o  p r o v id e  m e n ta l le a lt h  a n d  c o u n s e lin g  s e r v ic e s ,  In 

c o o rd in a t io n  w ith  th e  d is a s t e r  r e s p o n s e  te a m  o f  th e  a ir  

c a r r ie r  o r  fo re ig n  a ir  c a r r ie r  in v o lv e d .

(2)
T o  ta k e  s u c h  a c t io n s  a s  m a y  b e  n e c e s s a r y  to  p ro v id e  

a n  e n v ir o n m e n t  In w h ic h  th e  f a m ilie s  m a y  g r ie v e  in 

p r iv a te .

(3)
T o  m e e t  w ith  th e  f a m ilie s  w h o  h a v e  t r a v e le d  to  th e

lo c a t io n  o f  t h e  a c c id e n t  

t r a v e l  to  s u c h  lo c a t io n ,

, to  c o n t a c t  th e  fa m ilie s  u n a b le  to  

a n d  to  c o n ta c t  a ll a ffe c te d  fa m ilie s  

p e r io d ic a lly  t h e r e a f t e r  u n til s u c h  t im e  a s  th e  o r g a n iz a t io n ,  

In c o n s u lta t io n  w ith  t h e  d ir e c t o r  o f  fa m ily  s u p p o r t  s e r v ic e s  

d e s ig n a t e d  f o r  th e  a c c id e n t  u n d e r  s u b s e c t io n  ( a ) ( 1 ) ,  

d e t e r m in e s  t h a t  fu r t h e r  a s s is t a n c e  is  n o  lo n g e r  n e e d e d .

(4)
T o  c o m m u n ic a t e  w ith  th e  fa m ilie s  a s  to  th e  ro le s  o f  

t h e  o r g a n iz a t io n ,  g o v e r n m e n t  a g e n c ie s ,  a n d  th e  a ir  

c a r r ie r  o r  fo re ig n  a ir  c a r r ie r  in v o lv e d  w ith  r e s p e c t  to  th e  

a c c id e n t  a n d  th e  p o s t - a c c id e n t  a c t iv it ie s .

(5)
T o  a r r a n g e  a s u it a b le  m e m o r ia l s e r v ic e ,  In 

c o n s u lta t io n  w ith  th e  fa m ilie s .

( d )  P a s s e n g e r  L is ts . -

( 1 )  R e q u e s t s  fo r  p a s s e n g e r  lis ts . -

( A )  R e q u e s ts  b y  d ir e c t o r  o f  f a m ily  s u p p o r t  s e r v ic e s .  -

I t s h a ll b e  th e  re s p o n s ib il ity  o f  th e  d ir e c t o r  o f  

fa m ily  s u p p o r t  s e r v ic e s  d e s ig n a te d  fo r  a n  a c c id e n t  

u n d e r  s u b s e c t io n  ( a ) ( 1 )  to  r e q u e s t ,  a s  s o o n  a s  

p r a c t ic a b le ,  f ro m  th e  a ir  c a r r ie r  o r  fo re ig n  a ir  c a r r ie r  

in v o lv e d  In th e  a c c id e n t  a  lis t , w h ic h  is  b a s e d  o n  th e  

b e s t  a v a ila b le  in fo rm a t io n  a t  th e  t im e  o f  th e  r e q u e s t ,  

o f  th e  n a m e s  o f  th e  p a s s e n g e r s  th a t  w e re  a b o a r d  th e  

a ir c ra f t  In v o lv e d  In th e  a c c id e n t .
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( B )  R e q u e s t s  b y  d e s ig n a te d  o r g a n iz a t io n . -

T h e  o r g a n iz a t io n  d e s ig n a te d  fo r  a n  a c c id e n t  u n d e r  

s u b s e c t io n  ( a ) ( 2 )  m a y  re q u e s t  f ro m  th e  a ir  c a r r ie r  o r  

fo r e ig n  a ir  c a r r ie r  in v o lv e d  In th e  a c c id e n t  a  lis t 

d e s c r ib e d  In s u b p a r a g r a p h  (A ) .

( 2 )  U s e  o f  in fo r m a t io n . -

T h e  d ir e c t o r  o f  fa m ily  s u p p o r t  s e r v ic e s  a n d  th e  

o r g a n iz a t io n  m a y  n o t  r e le a s e  to  a n y  p e rs o n  in fo r m a t io n  

o n  a lis t  o b ta in e d  u n d e r  p a r a g ra p h  (1 )  b u t  m a y  p r o v id e  

in fo rm a t io n  o n  th e  lis t  a b o u t  a p a s s e n g e r  to  th e  f a m ily  o f  

th e  p a s s e n g e r  to  th e  e x t e n t  th a t  th e  d ir e c to r  o f  fa m ily  

s u p p o r t  s e r v ic e s  o r  th e  o rg a n iz a t io n  c o n s id e r s  

a p p r o p r ia te .

( e )  C o n t in u in g  R e s p o n s ib il it ie s  o f  th e  B o a rd . -

In th e  c o u r s e  o f  its  in v e s t ig a t io n  o f  a n  a c c id e n t  d e s c r ib e d  

In s u b s e c t io n  ( a ) ,  th e  B o a rd  s h a ll,  to  th e  m a x im u m  e x t e n t  

p r a c t ic a b le ,  e n s u r e  t h a t  th e  fa m ilie s  o f  p a s s e n g e r s  in v o lv e d  

In th e  a c c id e n t  -

(1)
a re  b r ie fe d , p r io r  to  a n y  p u b lic  b r ie f in g , a b o u t  th e  

a c c id e n t ,  its  c a u s e s ,  a n d  a n y  o t h e r  f in d in g s  f ro m  th e  

In v e s t ig a t io n ;  a n d

(2)
a r e  in d iv id u a lly  in fo rm e d  o f  a n d  a llo w e d  to  a t te n d  a n y  

p u b lic  h e a r in g s  a n d  m e e t in g s  o f  th e  B o a rd  a b o u t  th e  

a c c id e n t .

( f )  U s e  o f  A ir  C a r r ie r  R e s o u r c e s .  -

T o  th e  e x t e n t  p r a c t ic a b le ,  th e  o rg a n iz a t io n  d e s ig n a t e d  fo r  

a n  a c c id e n t  u n d e r  s u b s e c t io n  (a )(2 )  s h a ll c o o rd in a te  its  

a c t iv it ie s  w ith  th e  a ir  c a r r ie r  o r  fo re ig n  a ir  c a r r ie r  in v o lv e d  In 

th e  a c c ld e r  • s o  th a t  th e  r e s o u r c e s  o f  th e  c a r r ie r  c a n  b e  u s e d  

to  th e  g r e a t e s t  e x t e n t  p o s s ib le  to  c a r r y  o u t  ti e  o r g a n iz a t io n 's  

re s p o n s ib il i t ie s  u n d e r  th is  s e c t io n .

( g )  P ro h ib ite d  A c t io n s .  -

( 1 )  A c t io n s  to  Im p e d e  th e  b o a rd . -

N o  p e r s o n  (In c lu d in g  a S ta te  o r  p o lit ic a l s u b d iv is io n )  

m a y  Im p e d e  th e  a b i lity  o f  th e  B o a rd  (In c lu d in g  th e

http ://vav w4.law.comell.edu/uscode/49/1136.htmI 3/1/2004
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d ir e c t o r  o f  f a m ily  s u p p o r t  s e r v ic e s  d e s ig n a te d  fo r  an  

a c c id e n t  u n d e r  s u b s e c t io n  ( a ) ( 1 ) ) ,  o r  a n  o rg a n iz a t io n  

d e s ig n a t e d  f o r  a n  a c c id e n t  u n d e r  s u b s e c t io n  ( a ) ( 2 ) ,  to  

c a r r y  o u t  Its re s p o n s ib ilit ie s  u n d e r  th is  s e c t io n  o r  th e  

a b ility  o f  th e  fa m ilie s  o f  p a s s e n g e r s  In v o lv e d  Iri th e  

a c c id e n t  to  h a v e  c o n ta c t  w ith  o n e  a n o th e r .

( 2 )  U n s o lic ite d  c o m m u n ic a t io n s . -

In  t h e  e v e n t  o f  a n  a c c id e n t  in v o lv in g  a n  a ir  c a r r ie r  

p ro v id in g  In te rs ta te  o r  fo re ig n  a ir  t r a n s p o r ta t io n  a n d  in 

t h e  e v e n t  o f  a n  a c c id e n t  in v o lv in g  a fo re ig n  a ir  c a r r ie r  

t h a t  o c c u rs  w ith in  th e  U n ite d  S ta te s ,  n o  u n s o lic ite d  

c o m m u n ic a t io n  c o n c e r n in g  a p o te n t ia l a c t io n  f o r  p e rs o n a l 

in ju r y  o r  w ro n g fu l d e a th  m a y  b e  m a d e  b y  a n  a t to rn e y  

( in c lu d in g  a n y  a s s o c ia te ,  a g e n t ,  e m p lo y e e ,  o r  o t h e r  

r e p r e s e n t a t iv e  o f  a n  a t to rn e y )  o r  a n y  p o te n t ia l p a r ty  to  

th e  lit ig a t io n  to  a n  in d iv id u a l in ju re d  in  th e  a c c id e n t ,  o r  to  

a  r e la t iv e  o f  a n  In d iv id u a l in v o lv e d  in  th e  a c c id e n t , b e fo re  

th e  4 5 t h  d a y  fo llo w in g  th e  d a te  o f  th e  a c c id e n t .____________

( 3 )  P ro h ib it io n  o n  a c t io n s  to  p r e v e n t  m e n ta l h e a lth  a n d  

c o u n s e l in g  s e r v ic e s .  -

N o  S t a t e  o r  p o lit ic a l s u b d iv is io n  t h e r e o f  m a y  p r e v e n t  

th e  e m p lo y e e s ,  a g e n ts ,  o r  v o lu n te e rs  o f  a n  o rg a n iz a t io n  

d e s ig n a t e d  fo r  a n  a c c id e n t  u n d e r  s u b s e c t io n  (a ) (2 )  fro m  

p ro v id in g  m e n ta l h e a lth  a n d  c o u n s e lin g  s e r v ic e s  u n d e r  

s u b s e c t io n  ( c ) ( 1 )  in  th e  3 0 - d a y  p e r io d  b e g in n in g  o n  th e  

d a t e  o f  th e  a c c id e n t .  T h e  d ir e c to r  o f  fa m ily  s u p p o r t  

s e r v ic e s  d e s ig n a t e d  fo r  th e  a c c id e n t  u n d e r  s u b s e c t io n  (a)  

(1 )  m a y  e x t e n d  s u c h  p e r io d  fo r  n o t  to  e x c e e d  an  

a d d it io n a l 3 0  d a y s  If th e  d ir e c to r  d e te rm in e s  th a t  th e  

e x t e n s io n  is  n e c e s s a r y  to  m e e t  th e  n e e d s  o f  th e  fa m ilie s  

a n d  if  S t a t e  a n d  lo ca l a u th o r it ie s  a re  n o tif ie d  o f  th e  

d e t e r m in a t io n .

( h )  D e f in it io n s .  -

In  th is  s e c t io n ,  th e  fo llo w in g  d e f in it io n s  a p p ly ;

( 1 )  A ir c ra f t  a c c id e n t .  -

The "aircraft a c c id e n t"  m e a n s  a n y  a v ia t io n  

d is a s t e r  r e g a r d le s s  o f  Its c a u s e  o r  s u s p e c te d  c a u s e .

( 2 )  P a s s e n g e r .  -

T h e  t e r m  " p a s s e n g e r "  in c lu d e s  -

Jbvyjusdi&sA 
'lOOO
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(A )

a n  e m p lo y e e  o f  an  a ir  c a r r ie r  o r  fo r e ig n  a ir  c a r r ie r  

a b o a r d  a n  a ir c ra f t ;  a n d

(B)
a n y  o t h e r  p e rs o n  a b o a rd  t h e  a ir c ra f t  w ith o u t  

re g a rd  to  w h e th e r  th e  p e rs o n  p a id  f o r  th e  

t r a n s p o r ta t io n , o c c u p ie d  a  s e a t ,  o r  h e ld  a r e s e rv a t io n  

f o r  th e  f lig h t .

( i )  S t a t u t o r y  C o n s t ru c t io n .

N o th in g  in th is  s e c t io n  m a y  b e  c o n s t r u e d  a s  lim it in g  th e  

a c t io n s  th a t  an  a ir  c a r r ie r  m a y  t a k e ,  o r  th e  o b lig a t io n s  t h a t  

a n  a ir  c a r r ie r  m a y  h a v e , in p ro v id in g  a s s is ta n c e  to  th e  

f a m ilie s  o f  p a s s e n g e r s  in v o lv e d  in  a n  a ir c ra f t  a c c id e n t .

-to
(j%!VU£JU
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legal inform ation institute U S  C O D E  C O L L E C T I O N

B S E M E E 3

TITLE 49 >  SUBTITLE I I  >  CHAPTER 11 >  SUBCHAPTER MIV  >  Sec. 1151.

S e c .  1 1 5 1 .  -  A v i a t i o n  e n f o r c e m e n t

(a) Civil Actions by Board. -
The National Transportation Safety Board may bring a 

civil action In a district court of the United States against a 
person to enforce section 1132, 1134(b) or (f)(1) (related to 
an aircraft accident), 1136(g)(2), or 1155(a) of this title or a 
regulation prescribed or order Issued under any of those 
sections. An action under this subsection may be brought in 
the judicial district in which the person does business or the 
violation occurred.

( b )  Civil Actions by Attorney General. -
On request of the Board, the Attorney General may bring 

a civil action in an appropriate court •>
(1)

to enforce section 1132, 1134(b) or (f)(1) (related to an aircraft accident). 1136(a)(2). or 1155(a) of this title 
or a regulation prescribed or order Issued under any of 
those sections; and

(2)
to prosecute a person violating those sections or a 

regulation prescribed or order issued under any of those 
sections.

(c) Participation of Board. -
On request of the Attorney General, the Board may 

participate in a civil action to enforce section 1132, 1134(b) 
or (f)(1) (related to an aircraft accident), 1136(g)(2), or 1155(a) of this title.

http://www4.Jaw.comell.edU/uscode/49/l 151.html
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LH
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TITLE 4 9  >  SU BTITLE I L >  CHAPTER 11 >  SUBCHAPTER IV  >  See. 1 1 5 5 . prev

S e c .  1 1 5 5 .  -  A v i a t i o n  p e n a l t i e s

(a ) Civil Penalty. -

(1)
A person violating section 1132, section 1134(b), 

section 1134(0 (1 ); or section 1136fg1 (related to an 
a ircra ft accident) o f this title  o ra  regulation prescribed or 
order issued under any o f those sections Is liable to the 
United States Government fo r a civil penalty o f not more 
than $1,000. A separate violation occurs~for each day a 
violation continues.

(2)
This subsection does not apply to a member o f the 

armed forces o f the United States o r an employee of the 
Department o f Defense subject to the Uniform Code of 
M ilitary Justice when the member or employee Is 
perform ing official duties. The appropriate m ilitary 
authorities are responsible fo r taking necessary 
disciplinary action and subm itting to  the National 
Transportation Safety Board a tim ely report on action 
taken,

(3)
7ne Board may compromise the amount o f a civil 

penalty Imposed under this subsection.

I -/
Tha Government may deduct the amount o f a civil 

penalty Imposed o r compromised under this subsection 
from amounts It owes tha person liable for the penalty.

(5)
A civil penalty under this subsection may be collected
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by b r in g in g  a  c iv il a c t io n  a g a in s t  th e  p e r s o n  lia b le  fo r  

th e  p e n a lty .  T h e  a c t io n  s h a ll c o n fo rm  a s  n e a r ly  a s  

p ra c t ic a b le  to  a  c iv il a c t io n  in  a d m ira lt y .

( b )  C r im in a l P e n a lty . -

A  p e rs o n  t h a t  k n o w in g ly  a n d  w ith o u t  a u t h o r ity  r e m o v e s ,  

c o n c e a ls ,  o r  w ith h o ld s  a  p a r t  o f  a  c iv il a ir c ra f t  In v o lv e d  in a n  

a c c id e n t ,  o r  p r o p e r t y  o n  th e  a ir c ra f t  a t  th e  t im e  o f  th e  

a c c id e n t ,  s h a l l b e  f in e d  u n d e r  t it le  1 8 ,  Im p r is o n e d  fo r  n o t  

m o r e  th a n  10 y e a r s ,  or b o th .
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