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\( /&W / (2,/ju Îhx 9̂AjLl'cL'HJL W
/ 0

C h a i r :  7W -X /Ha s etc
OO-K IsAf&r̂ -Y

7



ALASKA STATE LEGISLATURE
Rep. Lesil M cG uire, C hair
Rep. T om  A nderson . V ice-C hair 
Rep. Jim  H olm  
Rep. Dan O gg 
Rep. R alph Sam uels 
Rep. Les G ara  
Rep. M ax G ruenb erg

House Judiciary Committee

Memorandum
To: Leg. Legal

From: Vanessa Tondini, Committee Aide
House Judiciary Committee

Date: April 17,2004
Re: CS Request -  Revised

Please create a final draft House Judiciary Committee Substitute for work order # 23-GH 
2157\A, HB 546, incorporating the attached two amendments. 1 have also written the 
amendments into the text of the attached bill draft for clarification. The bill was passed out of 
committee yesterday.

Sorry, one more thing! Please set out a lead in Section 3 of the bill. Page 3. Line 5. before (13) 
by inserting, “The department may...” for clarification purposes.

If you have any questions, please call me at 4990. Thank you!

T he in lb im illion  a ttached  lo this m em o is C O N F ID E N T IA L  an /o r priv ileged . It is in tended  to be rev iew ed initially  by 
only the ind ividual nam ed above, If  the reader o f  this M em orandum  is not the in tended  rec ip ien t o r a  rep resen ta tive  o f  the 
in tended rec ip ien t, you are hereby  no tified  that any review , d issem ination , o r co py in g  o f  the in form ation  con ta ined  herein  is 
p roh ib ited . I f  you have received  this in erro r, please im m ediately notify  the sen d e r by telephone and return  this to the 
sen der at the above address.

S tate  C ap ito l, R oom  120 
Juneau , A K  9 9 801 -118 2  
(907) 46 5 -4 9 9 0  
F a x (9 0 7 )4 6 5 -6 5 9 2
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Growing Alaska Through Responsible Resource Development

April 15, 2004

Representative Lesll McGuire 
Chair, House Judiciary Committee 
Alaska State Legislature 
State Capitol, Room 118 
Juneau, Alaska 99801-1182

Re: HB 546 — Pollution Discharge & Waste Treatment/Disposal 

Dear Representative McGuire:

On behalf of the Resource Development Council fo r Alaska, Inc. (RDC), I  am writing to 
express our support fo r HB 546 — Pollution Discharge & Waste Treatment/Disposal.

RDC is a statewide non-profit business association representing companies from all o f Alaska's 
basic industries — tim ber, tourism, fisheries, oil and gas and mining. Our membership also 
Includes Native regional and village corporations, organized labor, local communities and 
industry-support f'rm s. For nearly th irty  years we have worked to expand Alaska's economy 
through the responsible development of the state's natural resources.

Over the past few months we have worked closely with both the Department of 
Environmental Conservation (DEC) and our members In the tim ber industry to determ ine how 
best to move forward with state primacy over National Pollution Discharge Elimination System 
(NPDES) permits. While 45 other states adm inister NPDES permits w ithin the ir respective 
boundaries, the cost and complexity of the program have kept Alaska from  following suit.

By creating a pilot-program  for the tim ber industry, HB 546 will provide DEC with valuable 
expertise in adm inistering NPDES permits. Only through this experience will the departm ent 
and the regulated community tru ly  understand the issues involved with state assumption of 
the entire NPDES program. A sector-specific program is an im portant incremental step 
toward future  state assumption of the entire program.

HB 546 is a bill tha t deserves your full support and one we urge the committee to pass.
Thank you for considering our position on this im portant and forward-looking piece of 
legislation. Feel free to contact me with any questions.

Sincerely,

RESOURCE DEVELOPMENT COUNCIL 
fo r Alaska, Inc.

Tadd Owens 
Executive D irector

121 W. Fireweed Lane, Suite 250, Anchorage, Alaska 99503 
Tel: (907) 276-0700 Fax: (907) 276-3887 Web: vvvvw.akrdc.org Email: resources@ akrdc.org

mailto:resources@akrdc.org
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April 6, 2004

The Honorable Lesil McGuire, Chair 
House Judiciary Committee 
State Capitol, Room 118 
Juneau, Alaska 99801

Dear Representative McGuire,

The Department of Environmental Conservation respectfully requests your consideration in 
scheduling a hearing for HB 546, an “Act relating to the regulation of the discharge o f pollutants 
from timber-related activities under the National Pollutant Discharge Elimination System; relating 
to waste treatment and disposal permits; making conforming amendments; and providing for an 
effective date,” before the House Judiciary Committee at your earliest convenience.

HB 546 instructs DEC to seek primacy for a portion of the federal National Pollutant Discharge 
Elimination System (NPDES) wastewater discharge permitting program, namely the portion related 
to timber industry discharges. While DEC supports seeking state primacy for the entire NPDES 
program, partial primacy for timber-related discharges will provide an opportunity to test the 
concept in an industry sector where the state has significant expertise.

The fiscal note reflects a two-year effort to complete program development and to achieve U.S. 
Environmental Protection Agency approval. Annual costs for FY 2005 and FY 2006 are divided 
between federal grant funds of S235.0 available for two years with the balance of $177.6 in FY 
2005 and $161.4 in FY 2006 derived from general funds. After the two-year implementation, the 
general fund support decreases with the addition of general fund program receipts from fees.

Dan Easton, DEC’s Water Division Director will provide you with any additional information you 
might require regarding this bill. Your staff can contact Mr. Easton at 465-5135, or Melanie Lesh, 
the department’s legislative liaison, at 465-5290. As always, please contact me if I can be of 
assistance.

Sincerely,

Emesta Ballard 
Commissioner

cc: Dan Easton, Director, Division of Water, DEC

C:\Documcnts and Seuings\MLesh\Dcsktop\2004 LegislationUIB 546.SB 378 Partial Primacy Timbcr\HB546.Jud.Request Icttcrdoc- •. ,-r -iC . - !t- -j
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D e pa r t m e n t  o f  En v ir o n m e n t a l  C o n s e r v a t io n
H B 546

Pa r t ia l  N P D E S  P r im a c y  fo r  T im b e r -R ela ted  W a stew a ter  D is c h a r g e s

HB 546 instructs DEC to seek prim acy for perm itting tim ber-related w aste discharges under 
the federal National Pollutant Discharge Elimination System (NPDES) discharge perm itting 
program . Upon approval, the Alaska D epartm ent of Environmental Conservation (DEC), 
and not the U.S. Environm ental Protection Agency (EPA), w ould issue discharge perm its 
for the timber industry  sector in Alaska.

The NPDES Program
The NPDES w astew ater discharge perm it program  is established under Section 402 of the 
Clean W ater Act (CWA). In Alaska, major industries w ith NPDES perm its include timber, 
seafood, mining, and oil and gas. M unicipal sewage treatm ent facilities also require NPDES 
permits. The CWA envisions that each state will seek prim acy for the program  and tailor it 
to the state 's individual needs. Alaska is am ong only five states that have not yet sought 
primacy.

Partial Primacy
While prim acy for the entire NPDES program  is the norm, states have the option of seeking 
partial prim acy for one or more specific industry  sectors. Under a partial primacy 
arrangem ent, the state issues perm its and conducts m onitoring and compliance activities for 
the sector. EPA retains oversight authority. The Alaska w ater quality standards serve as 
the basis for all NPDES perm its regardless of w hether the EPA or the State im plem ents the 
program .

Timber Sector Wastewater Discharges
NPDES perm itting of timber sector discharges prim arily focuses on perm itting log transfer 
facilities.

• 98 log transfer facilities are eligible to be covered under an NPDES General Permit 
that governs the discharge of bark and wood waste into the m arine environment.

• 98 log transfer facilities are eligible for coverage under the NPDES Multi-Sector 
General Permit for uplands storm w ater management.

• All sawmills are eligible for coverage under the NPDES Multi-Sector General Permit 
for uplands storm w ater m anagement.

• Any new timber facility construction that disturbs greater than one acre is eligible for 
coverage under the NPDES construction general perm it for storm w ater management.

• Logging camps w ith domestic w astew ater (approx. 12) require a permit. Most of 
them fall below the current EPA threshold for m inor discharges and are currently 
issued a state, rather than an NPDES domestic w astew ater discharge permit.

Wiry the Timber Sector?
The State of Alaska has significant expertise and a significant role in timber sector 
perm itting and compliance activities. Partial primacy for tim ber-related discharges will 
provide an opportunity to test state NPDES primacy in a familiar industry  sector.

G:\COMM\Lcgislative lssucs\2004'i{B 546 Talking Points partial primacy.doc 1



D e pa r t m e n t  o f  En v ir o n m e n t a l  C o n s e r v a t io n
H B 546

Pa r t ia l  N P D E S  P r im a c y  fo r  T im b er -R ela ted  W a stew a ter  D is c h a r g e s

Expected B en efits
Alaskans Protecting Alaska's Water Resources. Alaskans should be in charge of protecting 
A laska's environm ent. The Slate is committed to, and capable of protecting its ow n 
resources. Exercising timber sector w astew ater perm itting authority  is an opportunity  for 
the State of Alaska to dem onstrate its com m itm ent and competence.

Rational Rules. A  state timber w astew ater discharge perm it program  will be a part of a 
broader state program  for regulating w ater quality. The state program  will be based on six 
essential elements of a good regulatory program: unam biguous statu tory  authority, a 
docum ented basis for concern, protective standards, rational regulations, docum ented 
compliance, and enforcement.

Fair, Predictable Enforcement. A state program  will include a coherent system  for assessing 
compliance w ith perm it terms and conditions. Permittees will know exactly w hat is 
expected of them. Along w ith clarity will come higher expectations for compliance and 
predictable enforcement.

Efficiency and Timeliness. W ith a state-run timber-related discharge perm itting program , 
perm it holders can expect their perm its to be timely and current.

Alaskans Accountable to Alaskans. The mission, priorities, level of effort and performance 
m easures of DEC's regulatory program s are subject to annual review and approval by the 
State Legislature. Planning and budgeting for a federally run NPDES program  does not 
offer this opportunity  for state control.

Better Access to Rule Makers and Permit Writers. A  state run  program  will place rule makers 
and perm it w riters closer to the Alaskan public and perm it holders. No longer will permits 
be w ritten and enforced by federal staff unfamiliar with the State.

A Focus on Results, Not Process. The federal program  focuses on consistent federal process 
instead of site-specific and risk-based results. The state program  will focus on results.

T h e C osts
The D epartm ent projects a two-year (FY 2005 and FY 2006) effort to complete program  
developm ent and transition w ork necessary to apply to EPA for timber sector NPDES 
primacy. Costs to develop and prom ulgate regulations, develop perm itting procedures, 
secure legal and technical services, and prepare an application are anticipated at 
approxim ately $400 thousand for each of the two-year developm ent and transition effort. 
One-time federal grant funds are available to cover approximately one-half of the cost. The 
balance w ould be paid for w ith General Funds. Once the program  is operating in FY 2007, 
annual costs w ould be about $130 thousand per year. Permit fees w ould generate 
approxim ately $30 thousand per year.

G:\COMM'Lc|;islativc lssues\20W\HU 5-)6.Talking Points partial primacy.doc 2



H B  546 - - S e c tio n a l A n a ly s is

Relating to Regulation o f  the Discharge o f  Pollutants 
From Timber-related Activities

Section 1. Provides findings and intent language to lay foundation for assumption o f NPDES 
primacy for timber-related discharges as a single-sector, pilot-project.

Section 2 . Adds the timber NPDES program to the list o f programs for which DEC is given 
authority in AS 44.46.025(a) to adopt user fee regulations. By operation o f  existing law in the AS 
37.10.058(2)(B) definition o f  “designated regulatory service,” the permits issued under a timber 
NPDES program would fall into the category o f  services for which DEC is required to adopt fixed 
fee regulations and can use negotiated services agreements in the interim until such regulations have 
been adopted.

Section 3 . Authorizes assumption o f  partial NPDES primacy limited to timber-related activities.

Section 4 . Amends permit application requirement to eliminate conflict with NPDES requirement 
for submittal o f application at least 180 days in advance o f planned operation.

Section 5 . Changes notice requirements to ensure that notice can be given o f  the availability o f a 
draft permit, instead o f requiring publication o f notice at the application receipt stage, which may 
precede permit development by many months. Also changes requirement for two separate 
publications to a requirement for “at least one,” to allow greater flexibility in structuring notice o f 
availability o f draft NPDES permits. Makes conforming amendments.

Section 6 . Clarifies permit duration limit and adds explicit authority lor regulations to provide for 
administrative continuance o f  expiring permits.

Section 7. Amends statutory provisions on termination and modification o f  waste disposal permits 
to fill gaps in legal authority needed to satisfy NPDES primacy requirements.

Section 8 . Extends existing enhanced civil penalty authority to the timber NPDES program. 
(Required for primacy.)

Section 9. Extends criminal penalty provisions to the timber NPDES program (required for primacy) 
and makes conforming changes.

Section 10. Extends criminal fine provision authorizing payment o f up to $10,000 for each separate 
violation to violations o f the regulations that would be adopted for the timber NPDES program. 
(Required for primacy.)

Section 11. Provides for an immediate effective date to allow work on timber NPDES regulations 
and other efforts to secure primacy to begin without delay.

4/6/2004



F I S C A L  N O T E
STATE OF ALASKA Fiscal Note Number: _1______
2004 LEG ISLAT IVE SESSION Bill Version: HB 546

(H) Publish Date: 3/25/04

Revision Date/Time (Note if correction):__________________ Dept. Affected: Environmental Conservation
Title An Act relating to regulation of timber- related RDU Air & Water Quality

discharges under NPDES Component Water Quality
Sponsor Rules Committee
Requester Governor Component No. 2062

E xpend itu res /R e ve n ue s (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2005 FY 2006 FY 2007 FY 2008 FY 2009 FY 2010
Personal Services 67.0 67.0 67.0 67.0 67.0 67.0
Travel 21.0 21.0 7.0 7.0 7.0 7.0
Contractual 300.9 300.9 56.0 56.0 56.0 56.0
Supplies 3.0 3.0 1.0 1.0 1.0 1.0
Equipment 20.7 4.5 1.5 1.5 1.5 1.5
Land & Structures 0.0 0.0 0.0 0.0 0.0 0.0
Grants & Claims 0.0 0.0 0.0 0.0 0.0 0.0
Miscellaneous 0.0 0.0 0.0 0.0 0.0 0.0

TOTAL OPERATING 412.6 396.4 132.5 132.5 132.5 132.5

CAPITAL EXPENDITURES 0.0 0.0 0.0 0.0 0.0 0.0

CHANGE IN REVENUES ( 1005 ) 0.0 | 0.0 30.0 30.0 30.0 30.0 |

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts 235.0 235.0 0.0 0.0 0.0 0.0
1003 GF Match 0.0 0.0 0.0 0.0 0.0 0.0
1004 GF 177.6 161.4 102.5 102.5 102.5 102.5
1005 GF/Program Receipts 0.0 0.0 30.0 30.0 30.0 30.0
1037 GF/Mental Health 0.0 0.0 0.0 0.0 0.0 0.0
Other 0.0 0.0 0.0 0.0 0.0 0.0

TOTAL 412.6 396.4 132.5 132.5 132.5 132.5

Estimate o f any current year (FY2004) cost: I 0 0 I
Mark th is box (X) if funding for this bill Is included in the Governor's FY 2005 budget proposal: 

POSITIONS
Full-time 1 1 1 1 1 1
Part-time 0 0 0 0 0 0
Temporary 0 0 0 0 0 0

ANALYSIS: (Attach a separate page if necessary)
This bill directs the Department of Environmental Conservation to seek authority from the U.S. 
Environmental Protection Agency (EPA) to implement the federal National Pollutant Discharge Elimination 
System (NPDES) wastewater discharge permitting program for timber-related activities. The Department 
projects a two-year (FY 2005 and FY 2006) effort to complete program development and transition work 
necessary to apply to EPA for NPDES primacy. With EPA approval, the Department would begin 
implementing the NPDES program for timber-related activities in FY 2007. The funds to support transition 
to primacy consist of General Funds and Federal Receipts. A total of $470.0 in one-time federal grant 
funds are available to support program development work. The balance of the development and transition 
costs are General Funds. Upon implementing the program in FY 2007, the Department anticipates annual 
program receipts of $ 3 0 . 0 . ________________(continued)_______________________________________

Prepared by: Lynn J. Tomich Kent  Phone (907) 465-5312
Division Air & Water Qual!*y___________________________________  Date/Time 3/9/2004______
Approved by: Kurt Fredriksson, Deputy Commissioner___________________ Date 3/9/2004
Agency Department of Environmental Conservation________________

(Revised 12/2003 OMB) Page 1 of 3



F IS C A L  N O T E  #  I

ANALYSIS CONTINUATION

The FY 2005-2006 funds w ill provide the follow ing services:

Personal Services - one permanent position to develop permit process regulations, conduct the rulemaking 
process, develop written permitting procedures, standardized program forms, and the NPDES primacy application to 
EPA. Development of the Log Transfer Facility general permit will begin in FY 2006.
Travel - program and regulations development, primacy application, and NPDES permit writing and compliance 
training for new and existing staff.
Contractual - two long term non-permanent positions to assist in developing written permitting procedures, 
standardized program forms, and the NPDES primacy application to EPA; professional services assistance; RSA to 
Dept, of Law for legal assistance with regulations development; and position support costs.
Supplies - standard office supplies.
Equipment - office furniture and computers for staff. The FY 2006 budget eliminates the funding for office 
equipment, which is a one-time purchase.

The Department anticipates NPDES primacy approval from EPA beginning in FY 2007 for tim ber Industry 
related permitting. The fiscal note fo r FY 2007 and beyond reflects the ongoing costs o f implementing the 
program and provides the follow ing:

Personal Services - one permanent position to develop individual permits, general permits, issue authorizations 
under general permits, review dive survey reports, conduct inspections and take enforcement actions if necessary. 
Travel - staff permitting and facility inspections (one inspection of each operating facility during the 5-year life of the 
permit); ongoing technical training; and occasional program development meetings.
Contractual - public notices; staff training; professional services contracts for assistance with NPDES permitting and 
compliance-related issues; RSA to Dept, of Law for enforcement actions and program legal assistance; and position 
support costs.
Supplies - standard office supplies and water quality sampling supplies.
Equipment- ongoing office equipment and computer replacement costs, environmental monitoring equipment 
purchase or replacement, and other facility inspection equipment (such as personal safety gear and cameras).

Projected impact on Alaska econom y and local government
- eliminates the current patchwork of federal and state permits for the timber industry.
- increased permit and compliance fees for owners/operators of facilities with timber-related wastewater discharges.

STATE OF ALASKA B ILL NO. HB 546
2004 LEG ISLAT IVE SESSION

P a g e  2 of 3



Personal Serv ices New Position Detail
Department of Environmental Conservation

Partial NPDES Primacy
Scenario: A Scenario for FY2005 Fiscal Notes (3605)

Component: Water Quality (2062)
RDU: Air and Water Quality (206)

Time Retire Barg Salary Rango fi Budgeted Split/ Annual Premium Annual Total
PCN Job Class Title______________ Status Code Unit Location___________ Sched Steps Months Count Salary COLA Pay Benefits Costs

18-#028 Environmental Spec III FT A GP Juneau 2A 18B 12.0 47,316 0 0 19,712 67,028

Justification: Implementation - NPDES Primacy for timber related discharges. Funding Detail:

1004 General Fund Receipts 100.00% 67,028
Total Funding: 100.00% 67,028

Component Summary:

Total New Positions: 1

Fund Fund
Fund Description___________________________ Percent Amount

1004 General Fund Receipts 100.00% 67,028

Total Funding: 100.00% 67,028

Note: If a position is split, an asterisk (•) will appear In the Split/Count column. If the split position is also counted in the component, two asterisks (” ) will appear in this column.

State of Alaska
Pag6 3 of 3 - Fiscal Note No. 1 - HB 546 Department of Environmental Conservation 03-9-2004 4:45 pm



M a rc h  2 3 , 2 0 0 4

T h e  H o n o ra b le  P e te  K o tt 
S p e a k e r  o f  th e  H o u s e  
A la s k a  S ta te  L e g is la tu re  
S ta te  C a p ito l, R o o m  2 0 8  
J u n e a u ,  AK 9 9 8 0 1 -1 1 8 2

D e a r  S p e a k e r  K ott:

U n d e r  th e  a u th o r i ty  o f  a r t ic le  III, s e c t io n  18, o f  th e  A la s k a  C o n s t i tu t io n ,  I 
a m  t r a n s m i t t in g  a  b ill t h a t  w o u ld  a llo w  th e  S ta te  o f  A la s k a  to  ta i lo r  p a r t  o f  i t s  
w a te r  d is c h a rg e  p r o g r a m  to  fit s t a t e  c o n c e rn s  a n d  e n v iro n m e n ta l  f e a tu r e s .
T h is  b ill w o u ld  a u th o r iz e  th e  S ta te  o f  A la s k a  to  a d m in is te r  N a tio n a l P o l lu ta n t  
D is c h a rg e  E l im in a t io n  S y s te m  (N PD ES) p e rm i ts  fo r th e  t im b e r  in d u s t ry .  
P re s e n tly , N P D E S  p e rm it t in g , c o m p lia n c e , a n d  e n fo rc e m e n t  d e c is io n s  a r e  m a d e  
p u r s u a n t  to  fe d e ra l  law  d e s ig n e d  to  a p p ly  g e n e r ic a lly  to  a l l  5 0  s t a te s .  T h e  
im p o r ta n c e  a n d  v a lu e  o f  a s s u m in g  p r im a c y  is  re f le c te d  b y  th e  fa c t  t h a t  4 5  o th e r  
s t a t e s  h a v e  a s s u m e d  p r im a c y  fro m  th e  E n v iro n m e n ta l  P ro te c t io n  A g en cy  (EPA) 
fo r a d m in is te r in g  N P D E S  p e rm i ts .

T h e  D e p a r tm e n t  o f  E n v ir o n m e n ta l  C o n s e rv a tio n  (DEC) h a s  th e  c a p a c i ty  
a n d  e x p e r ie n c e  to  s u c c e s s f u l ly  im p le m e n t p r im a c y  fo r  th e  t im b e r  in d u s t ry .
D E C  r e g u la te s  a  b r o a d  u n iv e r s e  o f  te c h n o lo g ic a l a n d  w a te r - q u a l i ty  a s p e c t s  fo r 
w a s te  a n d  w a s te w a te r  d i s p o s a l  a c tiv it ie s . T h e s e  a c tiv it ie s  in c lu d e  re g u la t io n  o f 
t im b e r  in d u s t r y  d i s c h a r g e s  s u c h  a s  s t a t e  c e r t if ic a tio n  o f N P D E S  p e rm i ts  fo r log 
t r a n s f e r  fac ilitie s .

T o  a c c o m m o d a te  N P D E S  p r im a c y  a s s u m p t io n ,  th i s  b ill w o u ld  a m e n d  
so m e  e x is t in g  p e r m i t  r e q u i r e m e n ts  r e la te d  to  a p p l ic a t io n  s u b m i t ta l s ,  p u b lic  
n o tic e  a n d  c o m m e n t o p p o r tu n i t ie s ,  th e  m a x im u m  te r m  o f  p e rm its ,  a n d  th e  
c a u s e s  fo r te r m in a t io n  o r  m o d if ic a t io n  o f  a n  a u th o r iz a t io n .  T h e s e  a m e n d m e n ts  
w o u ld  h a v e  th e  a d d e d  b e n e f i t  o f  s t r e a m lin in g  a n d  c la r ify in g  p ro c e s s  
r e q u ir e m e n ts ,  to  s o m e  e x te n t ,  fo r a ll w a s te  t r e a tm e n t  o r  d is p o s a l  
a u th o r iz a t io n s .

T h e  b ill a ls o  in c lu d e s  le g is la tiv e  f in d in g s  a n d  in te n t  la n g u a g e , to  
u n d e r s c o r e  th e  f a c t  t h a t  a s s u m in g  p a r t ia l  p r im a c y  fo r  th e  N P D E S  p ro g ra m  fo r a  
s in g le  in d u s t r y  s e c to r  m ig h t  fa c il i ta te  f u tu r e  a s s u m p t io n  o f  a  la rg e r  p a r t  o r  a ll 
o f  th e  N P D E S  p ro g ra m . A  s in g le - s e c to r  p i lo t-p ro je c t- ty p e  p r o g r a m  w o u ld  a llo w
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th e  s ta te  to  ex p a n d  th e  cu rren t lev e l o f  ex p er tise  a n d  g a in  v a lu a b le  ex p e r ien ce  
in  a d m in is ter in g  th e  p rog ram  a n d  w ork in g  to re so lv e  p rogram  a d m in is tra tio n  
i s s u e s  w ith  th e  EPA, w h ic h  re ta in s  o v ers ig h t a u th o r ity  over s ta te  N PD E S  
p rogram s. B e c a u se  a d m in is tr a tio n  o f  th e  N PD E S p rogram  is  co m p lex  an d  
co stly , a n d  a s su m p tio n  o f  th e  fu ll p rogram  w ou ld  req u ire  D EC  to  d evelop  
ad d itio n a l ex p e r tise , it m a k e s  s e n s e  to  ta k e m e a su r e d  s te p s  tow ard  fu ll 
a s su m p tio n  b y  b e g in n in g  w ith  a  s in g le  in d u str y  secto r .

1 u rge y o u r  p rom p t a n d  favorab le  a c tio n  o n  th is  m e a su re .

S in c ere ly  y o u r s ,

F ran k  H. M urk ow sk i 
G overnor

E n c lo su re
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I'-'
B r i e f s  a n d  O t h e r  R e l a t e d  D o c u m e n t s

U n i t e d  S t a t e s  C o u r t  o f  A p p e a l s ,
N i n t h  C i r c u i t .

LEAGUE OF WILDERNESS DEFENDERS/BLUE MOUNTAINS BIO DI VE R SIT Y  P RO JE CT ,  a n  
O r e g o n  n o n p r o f i t  c o r p o r a t i o n ;  K e t t l e  R a n g e  C o n s e r v a t i o n  G r o u p ,  a  W a s h i n g t o n  

n o n p r o f i t  c o r p o r a t i o n ;  T h e  L a n d s  C o u n c i l ,  a  W a s h i n g t o n  n o n p r o f i t  c o r p o r a t i o n ;  
H e l l s  C a n y o n  P r e s e r v a t i o n  C o u n c i l ,  a n  O r e g o n  n o n p r o f i t  c o r p o r a t i o n ;  O r e g o n  

N a t u r a l  R e s o u r c e s  C o u n c i l ,  a n  O r e g o n  n o n p r o f i t  c o r p o r a t i o n ;  N o r t h w e s t  
E c o s y s t e m  A l l i a n c e ,  W a s h i n g t o n  n o n p r o f i t  c o r p o r a t i o n ;  A m e r i c a n  L a n d s ,  a n  

O r e g o n  n o n p r o f i t  c o r p o r a t i o n ,  P l a i h t i f f s - A p p e l l a n t s ,
v .

H a r v  FORSGREN, i n  h i s  o f f i c i a l  c a p a c i t y  a s  R e g i o n a l  F o r e s t e r ,  P a c i f i c  N o r t h w e s t  
R e g i o n ,  U . S .  F o r e s t  S e r v i c e ;  U n i t e d  S t a t e s  F o r e s t  S e r v i c e ,  a n  a g e n c y  o f  t h e

U n i t e d  S t a t e s ,  D e f e n d a n t s - A p p e l l e e s .

N o .  0 1 - 3 5 7 2 9 .

A r g u e d  a n d  S u b m i t t e d  A p r i l  2 ,  2 0 0 2 .
F i l e d  N o v .  4 ,  2 0 0 2 .

E n v i r o n m e n t a l  g r o u p s  b r o u g h t  a c t i o n  a g a i n s t  U n i t e d  S t a t e s  F o r e s t  S e r v i c e  ( U S F S ) , 
a l l e g i n g  t h a t  a e r i a l  p e s t i c i d e  s p r a y i n g  p r o j e c t  v i o l a t e d  N a t i o n a l  E n v i r o n m e n t a l  
P o l i c y  A c t  (NEPA) a n d  C l e a n  W a t e r  A c t  (CWA) a n d  s e e k i n g  t o  e n j o i n  f u r t h e r  a c t i o n  o n  
p r o j e c t  p r i o r  t o  c o m p l e t i o n  o f  s u p p l e m e n t a l  e n v i r o n m e n t a l  i m p a c t  s t a t e m e n t  ( E I S ) . 
T h e  U n i t e d  S t a t e s  D i s t r i c t  C o u r t  f o r  t h e  D i s t r i c t  o f  O r e g o n ,  1 63  F . S u p p . 2 d  1 2 2 2 ,  
J a m e s  A.  R e d d e n ,  J . ,  g r a n t e d  s u m m a r y  j u d g m e n t  i n  f a v o r  o f  U SFS .  E n v i r o n m e n t a l  
g r o u p s  a p p e a l e d .  T h e  C o u r t  o f  A p p e a l s ,  D.W.  N e l s o n ,  C i r c u i t  J u d g e ,  h e l d  t h a t :  (1 )  
a e r i a l  s p r a y i n g  a t  i s s u e  w a s  " p o i n t  s o u r c e "  r e q u i r i n g  N a t i o n a l  P o l l u t i o n  D i s c h a r g e  
E l i m i n a t i o n  S y s t e m  (NPDES) p e r m i t ,  a n d  ( 2 )  i n i t i a l  E I S  i n a d e q u a t e l y  a n a l y z e d  
m i t i g a t i o n  m e a s u r e s  r e g a r d i n g  p o t e n t i a l  p e s t i c i d e  d r i f t .

R e v e r s e d  a n d  r e m a n d e d  w i t h  i n s t r u c t i o n s .

W e s t  H e a d n o t e s

[1 ]  E n v i r o n m e n t a l  La w  0 ^ 1 9 6
1 4 9 E k l 9 6  M o s t  C i t e d  C a s e s

A e r i a l  p e s t i c i d e  s p r a y i n g  o v e r  w a t e r s  w i t h i n  N a t i o n a l  F o r e s t  l a n d  c o n s t i t u t e d  
" p o i n t  s o u r c e "  o f  p o l l u t a n t s ,  a s  r e q u i r e d  f o r  s p r a y i n g  t o  b e  s u b j e c t  t o  N a t i o n a l  
P o l l u t i o n  D i s c h a r g e  E l i m i n a t i o n  S y s t e m  (NPDES) p e r m i t  r e q u i r e m e n t s  u n d e r  C l e a n  
W a t e r  A c t  (CWA); i n s e c t i c i d e s  a t  i s s u e  m e t  d e f i n i t i o n  o f  " p o l l u t a n t "  u n d e r  CWA, 
U n i t e d  S t a t e s  F o r e s t  S e r v i c e  (USFS)  a i r c r a f t  s p r a y e d  i n s e c t i c i d e s  d i r e c t l y  i n t o  
r i v e r s ,  a n d  u s e  o f  a i r p l a n e s  f i t t e d  w i t h  t a n k s  a n d  m e c h a n i c a l  s p r a y i n g  a p p a r a t i  
c o n s t i t u t e d  " d i s c r e t e  c o n v e y a n c e s "  u n d e r  CWA. F e d e r a l  W a t e r  P o l l u t i o n  C o n t r o l  A c t
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A m e n d m e n t s  o f  1 9 7 2 ,  § 5 0 2 ( 6 ,  1 4 ) ,  a s  a m e n d e d ,  3 3  U . S . C . A .  § 1 3 6 2 ( 6 ,  1 4 ) .

[2 ]  E n v i r o n m e n t a l  L a w  ^ ^ 1 9 6
1 4 9 E k l 9 6  M o s t  C i t e d  C a s e s

A e r i a l  p e s t i c i d e  s p r a y i n g  o v e r  w a t e r s  w i t h i n  N a t i o n a l  F o r e s t  l a n d  d i d  n o t  
c o n s t i t u t e  s i l v i c u l t u r a l  p e s t  c o n t r o l  a c t i v i t y ,  a n d  t h u s  s p r a y i n g  w a s  n o t  e x c l u d e d  
f r o m  N a t i o n a l  P o l l u t i o n  D i s c h a r g e  E l i m i n a t i o n  S y s t e m  (NPDES) p e r m i t  r e q u i r e m e n t s  
u n d e r  C l e a n  W a t e r  A c t  (CWA) p e r t a i n i n g  t o  " p o i n t  s o u r c e s "  o f  p o l l u t a n t s ;  a p p l i c a b l e  
r e g u l a t i o n  e x c l u d e d  n o n p o i n t  s o u r c e  s i l v i c u l t u r a l  a c t i v i t i e s  f r o m  NPDES p e r m i t  
r e q u i r e m e n t s ,  w h e r e a s  s p r a y i n g  a t  i s s u e  w a s  p o i n t  s o u r c e  a c t i v i t y .  F e d e r a l  W a t e r  
P o l l u t i o n  C o n t r o l  A c t  A m e n d m e n t s  o f  1 9 7 2 ,  § 5 0 2 ( 1 4 ) ,  a s  a m e n d e d ,  33 U . S . C . A .  §
1 3 6 2 ( 1 4 ) ; 4 0  C . F . R .  § 1 2 2 . 2 7 .

[ 3 ]  E n v i r o n m e n t a l  L a w  v ^ i g e
1 4 9 E k l 9 6  M o s t  C i t e d  C a s e s

I n f o r m a l  c o r r e s p o n d e n c e  a n d  g u i d a n c e  d o c u m e n t  f r o m  E n v i r o n m e n t a l  P r o t e c t i o n  A g e n c y  
( E P A ) , p u r p o r t i n g  t h a t  n o  N a t i o n a l  P o l l u t i o n  D i s c h a r g e  E l i m i n a t i o n  S y s t e m  (NPDES) 

p e r m i t  w a s  r e q u i r e d  f o r  a e r i a l  p e s t i c i d e  s p r a y i n g  b y  U n i t e d  S t a t e s  ' o r e s t  S e r v i c e  
(USFS)  o v e r  w a t e r s  w i t h i n  N a t i o n a l  F o r e s t  l a n d ,  w e r e  n o t  d u e  a n y  d e f e r e n c e  u n d e r  

C l e a n  W a t e r  A c t  (CWA) f o r  e x e m p t i n g  s p r a y i n g  f r o m  NPDES p e r m i t  r e q u i r e m e n t s  f o r  
" p o i n t  s o u r c e "  p o l l u t a n t s ;  c o r r e s p o n d e n c e  p r o v i d e d  n o  a n a l y s i s  a n d  d i d  n o t  m e n t i o n
r e g u l a t i o n  u p o n  w h i c h  USFS r e l i e d ,  g u i d a n c e  d o c u m e n t  p e r t a i n e d  t o  CWA e x e m p t i o n  f o r
r e t u r n  f l o w s  f r o m  i r r i g a t e d  a g r i c u l t u r e ,  n o t  t o  p e s t  c o n t r o l  a c t i v i t i e s  a t  i s s u e ,  
a n d  EPA d i d  n o t  h a v e  a u t h o r i t y  t o  r e f i n e  d e f i n i t i o n s  o f  p o i n t  s o u r c e  p o l l u t i o n  i n  
w a y  t h a t  c o n t r a v e n e d  C o n g r e s s i o n a l  i n t e n t .  F e d e r a l  W a t e r  P o l l u t i o n  C o n t r o l  A c t  
A m e n d m e n t s  o f  1 9 7 2 ,  § 1 0 1  e t  s e q . ,  a s  a m e n d e d ,  3 3  U . S . C . A .  § 1 2 5 1  e t  s e q . ;  40
C . F . R .  § 1 2 2 . 2 7 .

[4 ]  E n v i r o n m e n t a l  L a w  £ ^ 6 0 4  ( 6 )
1 4 9 E k 6 0 4 (6)  M o s t  C i t e d  C a s e s

I n i t i a l  e n v i r o n m e n t a l  i m p a c t  s t a t e m e n t  ( E I S )  p r e p a r e d  b y  U n i t e d  S t a t e s  F o r e s t  
S e r v i c e  (USFS)  i n  c o n n e c t i o n  w i t h  a e r i a l  p e s t i c i d e  s p r a y i n g  o v e r  N a t i o n a l  F o r e s t  
l a n d  f a i l e d  a d e q u a t e l y  t o  a n a l y z e  m i t i g a t i o n  m e a s u r e s  c o n c e r n i n g  p e s t i c i d e  d r i f t ,  
a s  r e q u i r e d  u n d e r  N a t i o n a l  E n v i r o n m e n t a l  P o l i c y  A c t  ( N E P A ) ; e v e n  t h o u g h  E I S  
d i s c u s s e d  m i t i g a t i o n  o f  d r i f t  i n t o  d e s i g n a t e d  w i l d e r n e s s  a r e a s ,  i t  f a i l e d  t )  
i n c l u d e  n o n - w i l d e r n e s s  a r e a s ,  a n d  U S F S '  R e c o r d  o f  D e c i s i o n  (ROD) w i t h  r e g a r d  t o  
s p r a y i n g  p r o j e c t  f a i l e d  t o  a c k n o w l e d g e  o p e r a t i o n a l  p r e c a u t i o n s  f o r  m i t i g a t i n g  d r i f t  
s u b m i t t e d  b y  s i s t e r  a g e n c y  a n d  o t h e r  s o u r c e s .  N a t i o n a l  E n v i r o n m e n t a l  P o l i c y  A c t  o f  
1 9 6 9 ,  § 2 e t  s e q . ,  4 2  U . S . C . A .  § 4 3 2 1  e t  s e q .

* 1 1 8 2  M a r i a n n e  D u g a n ,  F a c a r o s  & D u g a n ,  E u g e n e ,  O r e g o n ;  L a u r e n  R e g a n ,  E u g e n e
O r e g o n ,  B r e n t  F o s t e r ,  P o r t l a n d ,  OR, f o r  t h e  a p p e l l a n t s .

J o h n  C.  C r u d e n ,  A c t i n g  A s s i s t a n t  A t t o r n e y  G e n e r a l ,  E n v i r o n m e n t  a n d  N a t u r a l
R e s o u r c e s  D i v i s i o n ,  W a s h i n g t o n  D . C . ;  K r i s t i n e  O l s o n ,  U n i t e d  S t a t e s  A t t o r n e y ,
T h o m a s  C.  L e e ,  A s s i s t a n t  U n i t e d  S t a t e s  A t t o r n e y ,  V a l .  J .  McLam B l a c k ,  S p e c i a l  
A s s i s t a n t  U n i t e d  S t a t e s  A t t o r n e y ,  P o r t l a n d ,  OR; E l l e n  J .  D u r k e e ,  P a u l  S .  W e i l a n d ,  
E n v i r o n m e n t  a n d  N a t u r a l  R e s o u r c e s  D i v i s i o n ,  D e p a r t m e n t  o f  J u s t i c e ,  W a s h i n g t o n  D . C . ,  
f o r  t h e  a p p e l l e e s .

A p p e a l  f r o m  t h e  U n i t e d  S t a t e s  D i s t r i c t  C o u r t  f o r  t h e  D i s t r i c t  o f  O r e g o n ;  J a m e s  A.  
R e d d e n ,  D i s t r i c t  J u d g e ,  P r e s i d i n g .  D . C .  N o .  C V - 0 0 - 0 1 3 8 3 - R E .
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B e f o r e  D .W .  NELSON, THOMPSON a n d  PAEZ,  C i r c u i t  J u d g e s .

OPINION

D.W.  NELSON, S e n i o r  C i r c u i t  J u d g e :

A p p e l l e e s  H a r v  F o r s g r e n  a n d  t h e  U n i t e d  S t a t e s  F o r e s t  S e r v i c e  ( " F o r e s t  S e r v i c e " )  
h a v e  u n d e r w a y  a  p r o g r a m  o f  a n n u a l  a e r i a l  i n s e c t i c i d e  s p r a y i n g  o v e r  6 2 8 , 0 0 0  a c r e s  o f  
n a t i o n a l  f o r e s t  l a n d s  i n  W a s h i n g t o n  a n d  O r e g o n .  T h e  s p r a y i n g  i s  a i m e d  a t  
c o n t r o l l i n g  a  p r e d i c t e d  o u t b r e a k  o f  t h e  D o u g l a s  F i r  T u s s o c k  M o t h  ( " M o t h " ) ,  w h i c h  
k i l l s  D o u g l a s  F i r  t r e e s .

A p p e l l a n t s  L e a g u e  o f  W i l d e r n e s s  a n d  s e v e n  o t h e r  e n v i r o n m e n t a l  g r o u p s  
( " E n v i r o n m e n t a l  G r o u p s " )  f i l e d  s u i t  i n  d i s t r i c t  c o u r t  c h a l l e n g i n g  t h e  s p r a y i n g  

p r o g r a m .  T h e y  a s s e r t  t h a t  t h e  E n v i r o n m e n t a l  I m p a c t  S t a t e m e n t  ( " E I S " )  p r e p a r e d  b y  
t h e  F o r e s t  S e r v i c e  w a s  i n a d e q u a t e  a n d  t h a t  t h e  F o r e s t  S e r v i c e  f a i l e d  t o  o b t a i n  a  
N a t i o n a l  P o l l u t i o n  D i s c h a r g e  E l i m i n a t i o n  S y s t e m  p e r m i t  ( "NPDES p e r m i t " ) ,  w h i c h  t h e  
E n v i r o n m e n t a l  G r o u p s  a r g u e  i s  r e q u i r e d  f o r  t h i s  t y p e  o f  a e r i a l  s p r a y i n g .  T h e  
d i s t r i c t  c o u r t  g r a n t e d  s u m m a r y  j u d g m e n t  o n  t h e  E I S  a n d  NPDES c l a i m s  i n  f a v o r  o f  t h e  
F o r e s t  S e r v i c e .  T h e  E n v i r o n m e n t a l * 1 1 8 3  G r o u p s  a p p e a l  o n  b o t h  i s s u e s .  We h a v e  
j u r i s d i c t i o n  p u r s u a n t  t o  2 8  U . S . C .  § 1 2 9 1  a n d  we r e v e r s e  w i t h  i n s t r u c t i o n s  t o  t h e
d i s t r i c t  c o u r t  t o  e n t e r  a n  i n j u n c t i o n  p r o h i b i t i n g  t h e  F o r e s t  S e r v i c e  f r o m  f u r t h e r  
s p r a y i n g  u n t i l  i t  a c q u i r e s  a n  NPDES p e r m i t  a n d  c o m p l e t e s  a  r e v i s e d  E I S .

I .  F A C T U A L  BA C K G R O U N D

I n  t h e  e a r l y  1 9 7 0 ' s  t h e  M o t h  d e f o l i a t e d  a p p r o x i m a t e l y  7 0 0 , 0 0 0  a c r e s  i n  O r e g o n ,  
W a s h i n g t o n ,  a n d  I d a h o .  A f t e r  t h a t  o u t b r e a k ,  t h e  F o r e s t  S e r v i c e  d e v e l o p e d  a n  e a r l y  
w a r n i n g  s y s t e m  t o  p r e d i c t  f u t u r e  M o t h  o u t b r e a k s .  B a s e d  o n  i t s  w a r n i n g  s y s t e m ,  t h e  
F o r e s t  S e r v i c e  p r e d i c t e d  a n  o u t b r e a k  i n  2 0 0 0 - 2 0 0 2  a n d  d e s i g n e d  t h e  s p r a y i n g  p r o g r a m  
t h a t  i s  t h e  s u b j e c t  o f  t h i s  l i t i g a t i o n  t o  r e d u c e  i t s  a n t i c i p a t e d  i m p a c t .  M o t h  
o u t b r e a k s  a r e  a  n a t u r a l  o c c u r r e n c e  i n  f o r e s t  e c o l o g y  a n d  s e r v e  t h e  p u r p o s e  o f  
t h i n n i n g  t h e  f o r e s t  t o  c r e a t e  s t a n d  o p e n i n g s .  H o w e v e r ,  t h e  F o r e s t  S e r v i c e  c o n c l u d e d  
t h a t  t h e  p r e d i c t e d  o u t b r e a k  w o u l d  c a u s e  u n a c c e p t a b l e  l e v e l s  o f  d a m a g e  i n  s c e n i c  
a r e a s ,  c r i t i c a l  h a b i t a t  a r e a s ,  a n d  a r e a s  w h e r e  t h e  F o r e s t  S e r v i c e  h a s  i n v e s t e d  i n  
i m p r o v e m e n t s  s u c h  a s  s e e d  o r c h a r d s .

T h e  r e c o r d  r e v e a l s  a  n u m b e r  o f  h a r m f u l  s i d e  e f f e c t s  a s s o c i a t e d  w i t h  t h e  a e r i a l  
s p r a y i n g  p r o g r a m .  I n s e c t i c i d e  w i l l  d r i f t  o u t s i d e  o f  t h e  a r e a  t a r g e t e d  f o r  
s p r a y i n g  a n d  m a y  k i l l  b e n e f i c i a l  s p e c i e s ,  i n c l u d i n g  b u t t e r f l i e s .  B e c a u s e  a i r c r a f t  
c o n d u c t i n g  t h e  s p r a y i n g  d i s c h a r g e  i n s e c t i c i d e s  d i r e c t l y  a b o v e  s t r e a m s ,  s t o n e f l i e s  
a n d  o t h e r  a q u a t i c  i n s e c t s  m a y  b e  a f f e c t e d ,  r e d u c i n g  f o o d  s u p p l i e s  f o r  s a l m o n  a n d  
o t h e r  f i s h .  T h e  s p r a y i n g  c o u l d  a l s o  a d v e r s e l y  a f f e c t  b i r d s  a n d  p l a n t s .

I I .  S T A N D A R D  O F  R E V IE W

T h i s  c o u r t  r e v i e w s  t h e  d i s t r i c t  c o u r t ' s  g r a n t  o f  s u m m a r y  j u d g m e n t  d e  n o v o .  H a l l  
v .  N o r t o n , 2 6 6  F . 3 d  9 6 9 ,  9 7 5  ( 9 t h  C i r . 2 0 0 1 ) . We r e v i e w  a n  a g e n c y ' s  d e c i s i o n  f r o m  
t h e  s a m e  p o s i t i o n  a s  t h e  d i s t r i c t  c o u r t .  N e v a d a  L a n d  A c t i o n  A s s ' n  v .  U n i t e d  S t a t e s  
F o r e s t  S e r v . ,  8  F . 3 d  7 1 3 ,  7 1 6  ( 9 t h  C i r . 1 9 9 3 ) . J u d i c i a l  r e v i e w  o f  a g e n c y  d e c i s i o n s  
u n d e r  NEPA i s  g o v e r n e d  b y  t h e  A d m i n i s t r a t i v e  P r o c e d u r e  A c t  ( " A P A " ) ,  w h i c h  s p e c i f i e s  
t h a t  a n  a g e n c y  a c t i o n  s h a l l  b e  o v e r t u r n e d  w h e r e  i t  i s  f o u n d  t o  b e  " a r b i t r a r y ,
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c a p r i c i o u s ,  a n  a b u s e  o f  d i s c r e t i o n ,  o r  o t h e r w i s e  n o t  i n  a c c o r d a n c e  w i t h  l a w . "  5 
U . S . C . § 7 0 6 ( 2 )  ( A ) . We r e v i e w  a  d i s t r i c t  c o u r t ' s  i n t e r p r e t a t i o n  o f  t h e  C l e a n
W a t e r  A c t  d e  n o v o .  P i n a l  C r e e k  G r o u p  v .  N e im o n t  M i n i n g  C o r p . ,  1 1 8  F . 3 d  1 2 9 8 ,  1 3 0 0
( 9 t h  C i r . 1 9 9 7 )  ( h o l d i n g  C o u r t  o f  A p p e a l s  r e v i e w s  d i s t r i c t  c o u r t ' s  i n t e r p r e t a t i o n  o f  
a  s t a t u t e  d e  n o v o  ) .  We r e v i e w  a  d i s t r i c t  c o u r t ' s  i n t e r p r e t a t i o n  o f  a  f e d e r a l
r e g u l a t i o n  d e  n o v o .  H o p i  T r i b e  v .  N a v a j o  T r i b e ,  4 6  F . 3 d  9 0 8 ,  9 1 8  ( 9 t h  C i r . 1 9 9 5 ) .
An a g e n c y ' s  i n t e r p r e t a t i o n  o f  i t s  o w n  r e g u l a t i o n s  i s  e n t i t l e d  t o  d e f e r e n c e  u n l e s s  
i t  i s  p l a i n l y  e r r o n e o u s  o r  i n c o n s i s t e n t  w i t h  t h e  r e g u l a t i o n ,  A u e r  v .  R o b b i n s ,  5 1 9  
U . S .  4 5 2 ,  4 6 1 ,  1 1 7  S . C t . 9 0 5 ,  1 3 7  L . E d . 2 d  7 9  ( 1 9 9 7 ) , a n d  s o  l o n g  a s  t h e  a g e n c y ' s  
i n t e r p r e t a t i o n  o f  t h e  r e g u l a t i o n  i s  b a s e d  o n  a  p e r m i s s i b l e  c o n s t r u c t i o n  o f  t h e  
g o v e r n i n g  s t a t u t e .  I d .  a t  4 5 7 ,  1 1 7  S . C t .  9 0 5 .

I I I .  D I S C U S S I O N

A .  N P D E S  C l a im

1 .  P o i n t  S o u r c e  A n d  N o n p o in t  S o u r c e  W a t e r  P o l l u t i o n  A n d  N P D E S  P e r m i t  R e q u i r e m e n t s

T h e  C l e a n  W a t e r  A c t ,  33  U . S . C .  § § 1 2 5 1 - 1 3 8 7 , r e q u i r e s  t h a t  g o v e r n m e n t  a g e n c i e s
o b t a i n  a n  NPDES p e r m i t  b e f o r e  d i s c h a r g i n g  p o l l u t a n t s  f r o m  a n y  " p o i n t  s o u r c e "  i n t o  
n a v i g a b l e  w a t e r s  o f  t h e  U n i t e d  S t a t e s .  33  U . S . C .  § 1 3 2 3 ( a ) . T h i s  t y p e  o f
p o l l u t i o n  i s  c o m m o n l y  r e f e r r e d  t o  a s  " p o i n t  s o u r c e  p o l l u t i o n . "  A b s e n t  t h e  
r e q u i r e d  p e r m i t ,  s u c h  d i s c h a r g e  i s  u n l a w f u l .  P o i n t  s o u r c e  p o l l u t i o n  i s  
d i s t i n g u i s h e d  f r o m  " n o n p o i n t  s o u r c e  p o l l u t i o n , "  w h i c h  i s  r e g u l a t e d  i n  a  d i f f e r e n t  
w a y  a n d  d o e s  n o t  r e q u i r e  t h e  t y p e  o f  p e r m i t  a t  i s s u e  i n  t h i s  l i t i g a t i o n .

* 1 1 8 4  T h e  i s s u e  b e f o r e  u s  i s  w h e t h e r  s p r a y i n g  i n s e c t i c i d e  f r o m  a i r c r a f t  ( a s  t h e  
F o r e s t  S e r v i c e  i s  d o i n g  w i t h o u t  a  p e r m i t )  i s  p o i n t  s o u r c e  p o l l u t i o n  o r  n o n p o i n t  
s o u r c e  p o l l u t i o n .  I f  t h e  F o r e s t  S e r v i c e ' s  a e r i a l  s p r a y i n g  i s  c l a s s i f i e d  a s  p o i n t  
s o u r c e  p o l l u t i o n ,  t h e n  t h e  F o r e s t  S e r v i c e  m u s t  o b t a i n  a  p e r m i t .  I f  t h e  s p r a y i n g  
i s  c l a s s i f i e d  a s  n o n p o i n t  s o u r c e  p o l l u t i o n ,  t h e n  n o  p e r m i t  i s  r e q u i r e d .  T h e  
F o r e s t  S e r v i c e  a r g u e s  t h a t  i t s  a e r i a l  s p r a y i n g  s h o u l d  b e  c l a s s i f i e d  a s  n o n p o i n t  
s o u r c e  p o l l u t i o n ,  w h i l e  t h e  E n v i r o n m e n t a l  G r o u p s  a r g u e  t h a t  i t  s h o u l d  b e  c l a s s i f i e d  
a s  p o i n t  s o u r c e  p o l l u t i o n .

A l t h o u g h  n o n p o i n t  s o u r c e  p o l l u t i o n  i s  n o t  s t a t u t o r i l y  d e f i n e d ,  i t  i s  w i d e l y  
u n d e r s t o o d  t o  b e  t h e  t y p e  o f  p o l l u t i o n  t h a t  a r i s e s  f r o m  m a n y  d i s p e r s e d  a c t i v i t i e s  
o v e r  l a r g e  a r e a s ,  a n d  i s  n o t  t r a c e a b l e  t o  a n y  s i n g l e  d i s c r e t e  s o u r c e .  B e c a u s e  i t  
a r i s e s  i n  s u c h  a  d i f f u s e  w a y ,  i t  i s  v e r y  d i f f i c u l t  t o  r e g u l a t e  t h r o u g h  i n d i v i d u a l  
p e r m i t s .  T h e  m o s t  comm on e x a m p l e  o f  n o n p o i n t  s o u r c e  p o l l u t i o n  i s  t h e  r e s i d u e  l e f t  
o n  r o a d w a y s  b y  a u t o m o b i l e s .  S m a l l  a m o u n t s  o f  r u b b e r  a r e  w o r n  o f f  o f  t h e  t i r e s  o f  
m i l l i o n s  o f  c a r s  a n d  d e p o s i t e d  a s  a  t h i n  f i l m  o n  h i g h w a y s ;  m i n u t e  p a r t i c l e s  o f
c o p p e r  d u s t  f r o m  b r a k e  l i n i n g s  a r e  s p r e a d  a c r o s s  r o a d s  a n d  p a r k i n g  l o t s  e a c h  t i m e  a
d r i v e r  a p p l i e s  t h e  b r a k e s ;  d r i p s  a n d  d r a b s  o f  o i l  a n d  g a s  u b i q u i t o u s l y  s t a i n  
d r i v e w a y s  a n d  s t r e e t s .  When i t  r a i n s ,  t h e  r u b b e r  p a r t i c l e s  a n d  c o p p e r  d u s t  a n d  
g a s  a n d  o i l  w a s h  o f f  o f  t h e  s t r e e t s  a n d  a r e  c a r r i e d  a l o n g  b y  r u n o f f  i n  a  p o l l u t e d
s o u p ,  w i n d i n g  u p  i n  c r e e k s ,  r i v e r s ,  b a y s ,  a n d  t h e  o c e a n .  N o n p o i n t  s o u r c e
p o l l u t i o n  o f  t h i s  k i n d  i s  t h e  l a r g e s t  s o u r c e  o f  w a t e r  p o l l u t i o n  i n  t h e  U n i t e d  
S t a t e s ,  f a r  o u t s t r i p p i n g  p o i n t  s o u r c e  p o l l u t i o n  f r o m  f a c t o r i e s ,  s e w a g e  p l a n t s ,  a n d  
c h e m i c a l  s p i l l s .  S e e ,  e . g . ,  w w . e p a . g o v / r e g i o n 4 / w a t e r / n p s  ( l a s t  v i s i t e d  9 / 1 7 / 0 2 ) .

On t h e  o t h e r  h a n d ,  p o i n t  s o u r c e  p o l l u t i o n  d i s c h a r g e s  t h a t  r e q u i r e  a n  NPDES p e r m i t  
a r e  s t a t u t o r i l y  d e f i n e d .  T h e  d e f i n i t i o n ,  w h i c h  i s  f o u n d  i n  s e v e r a l  d i f f e r e n t  c o d e  
s e c t i o n s ,  w a s  d e f t l y  l a i d  o u t  b y  t h e  U n i t e d  S t a t e s  S u p r e m e  C o u r t :

U n d e r  t h e  [ C l e a n  W a t e r  A c t ] ,  t h e  " d i s c h a r g e  o f  a n y  p o l l u t a n t "  r e q u i r e s  a  N a t i o n a l  
P o l l u t a n t  D i s c h a r g e  E l i m i n a t i o n  S y s t e m  (NPDES) p e r m i t .  33  U . S . C .  § § 1 3 1 1 ( a ) ,
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1 3 2 3 ( a ) . . . .  T h e  t e r m  " d i s c h a r g e  o f  a n y  p o l l u t a n t "  i s  d e f i n e d  a s  
" a n y  a d d i t i o n  o f  a n y  p o l l u t a n t  t o  t h e  w a t e r s  o f  t h e  c o n t i g u o u s  z o n e  o r  t h e  o c e a n  
f r o m  a n y  p o i n t  s o u r c e  o t h e r  t h a n  a  v e s s e l  o r  o t h e r  f l o a t i n g  c r a f t . "  33  U . S . C .  S 
1 3 6 2 ( 1 2 )  ( e m p h a s i s  a d d e d ) . [FN1]

F N 1 . T h e  w a t e r s  c o v e r e d  a l s o  i n c l u d e  a l l  " n a v i g a b l e  w a t e r s "  o f  t h e  U n i t e d  
S t a t e s .  33  U . S . C .  § 1 3 6 2 ( 1 2 ) . T h e  p a r t i e s  i n  t h i s  l i t i g a t i o n  d o  n o t
d i s p u t e  t h a t  t h e  r i v e r s  a n d  s t r e a m s  i n  t h e  a r e a  b e i n g  s p r a y e d  b y  t h e  F o r e s t  
S e r v i c e  a r e  n a v i g a b l e  w a t e r s  o f  t h e  U n i t e d  S t a t e s  w i t h i n  t h e  d e f i n i t i o n  o f  
t h e  C l e a n  W a t e r  A c t .

P o l l u t a n t ,  i n  t u r n ,  m e a n s
" d r e d g e d  s p o i l ,  s o l i d  w a s t e ,  i n c i n e r a t o r  r e s i d u e ,  s e w a g e ,  g a r b a g e ,  s e w a g e  s l u d g e ,  
m u n i t i o n s ,  c h e m i c a l  w a s t e s ,  b i o l o g i c a l  m a t e r i a l s ,  r a d i o a c t i v e  m a t e r i a l s ,  h e a t ,  
w r e c k e d  o r  d i s c a r d e d  e q u i p m e n t ,  r o c k ,  s a n d ,  c e l l a r  d i r t  a n d  i n d u s t r i a l ,  m u n i c i p a l ,  
a n d  a g r i c u l t u r a l  w a s t e  d i s c h a r g e d  i n t o  w a t e r . . . . "  33  U . S . C .  § 1 3 6 2 ( 6 ) .  [FN2]

F N 2 ■ T h e  p a r t i e s  d o  n o t  d i s p u t e  t h a t  t h e  i n s e c t i c i d e s  a t  i s s u e  m e e t  t h e  
d e f i n i t i o n  o f  " p o l l u t a n t "  u n d e r  33 U . S . C .  § 1 3 6 2 ( 6 ) .

A n d ,  u n d e r  t h e  A c t ,  a  " p o i n t  s o u r c e "  i s
" a n y  d i s c e r n a b l e ,  c o n f i n e d  a n d  d i s c r e t e  c o n v e y a n c e ,  i n c l u d i n g  b u t  n o t  l i m i t e d  t o  
a n y  p i p e  d i t c h ,  c h a n n e l ,  t u n n e l ,  c o n d u i t ,  w e l l ,  d i s c r e t e  f i s s u r e ,  c o n t a i n e r ,  
r o l l i n g  s t o c k ,  c o n c e n t r a t e d  a n i m a l  f e e d i n g  o p e r a t i o n ,  o r  v e s s e l  o r  o t h e r  f l o a t i n g  
c r a f t  f r o m  w h ic h  p o l l u t a n t s  a r e  o r  m a y  h e  d i s c h a r g e d . " 3 3  U . S . C .  § 1 3 6 2  (1 4)
( e m p h a s i s  a d d e d ) .
* 1 1 8 5  We i n b e r g e r  v .  R o m e r o - B a r c e l o ,  4 5 6  U . S .  3 0 5 ,  3 0 8 - 0 9 ,  1 0 2  S . C t .  1 7 9 8 ,  72 

L . E d . 2 d  91  ( 1 9 8 2 )  ■

[ 1]  I n  t h e  p r e s e n t  c a s e ,  t h e  i n s e c t i c i d e s  a t  i s s u e  m e e t  t h e  d e f i n i t i o n  o f  
" p o l l u t a n t "  u n d e r  t h e  C l e a n  W a t e r  A c t ,  a n d  F o r e s t  S e r v i c e  a i r c r a f t  s p r a y  t h e s e  
i n s e c t i c i d e s  d i r e c t l y  i n t o  r i v e r s ,  w h i c h  a r e  w a t e r s  c o v e r e d  b y  t h e  C l e a n  W a t e r  A c t .  
F u r t h e r ,  a n  a i r p l a n e  f i t t e d  w i t h  t a n k s  a n d  m e c h a n i c a l  s p r a y i n g  a p p a r a t u s  i s  a  
" d i s c r e t e  c o n v e y a n c e . "  T h e r e f o r e  a l l  t h e  e l e m e n t s  o f  t h e  d e f i n i t i o n  o f  p o i n t  
s o u r c e  p o l l u t i o n  a r e  m e t .

2 .  T h e  F o r e s t  S e r v i c e ' s  A r g u m e n t s  F o r  E x c l u d i n g  T h e  A e r i a l  S p r a y i n g  F r o m  N P D E S  
P e r m i t  R e q u i r e m e n t s

T h e  F o r e s t  S e r v i c e  d o e s  n o t  d i s p u t e  a n y  o f  t h i s ,  b u t  r a t h e r  r e l i e s  o n  a  r e g u l a t i o n  
d r a f t e d  b y  t h e  U n i t e d  S t a t e s  E n v i r o n m e n t a l  P r o t e c t i o n  A g e n c y  ( " E P A " ) ,  t w o  l e t t e r s  
w r i t t e n  b y  t h e  EPA,  a n d  a  p a s s a g e  i n  a  g u i d a n c e  d o c u m e n t  p r o p o u n d e d  b y  t h e  EPA t o  
c l a i m  t h a t  i t s  s p r a y i n g  i s  e x c l u d e d  b y  r e g u l a t i o n  f r o m  b e i n g  a  p o i n t  s o u r c e .

i .  T h e  P u r p o r t e d  E x c l u s i o n  B y  R e g u l a t i o n

F i r s t ,  t h e  F o r e s t  S e r v i c e  r e l i e s  o n  4 0  C . F . R .  § 1 22  ■ 2 7 , w h i c h  r e a d s  i n  p e r t i n e n t
p a r t  a s  f o l l o w s :

( b )  D e f i n i t i o n s . ( 1 )  S i l v i c u l t u r a l  [ F N 3 1 p o i n t  s o u r c e  m e a n s

F N 3 . T h e  F o r e s t  S e r v i c e  a d v i s e s  u s  t h a t  s i l v i c u l t u r e  i n  t h e  " c a r e  a n d  
c u l t i v a t i o n  o f  f o r e s t  t r e e s . "

C o p r .  ® W e s t  2 0 0 4  N o  C l a i m  t o  O r i g .  U . S .  G o v t .  W o r k s
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a n y  d i s c e r n i b l e ,  c o n f i n e d  a n d  d i s c r e t e  c o n v e y a n c e  r e l a t e d  t o  r o c k  c r u s h i n g ,  g r a v e l  
w a s h i n g ,  l o g  s o r t i n g ,  o r  l o g  s t o r a g e  f a c i l i t i e s ,  w h i c h  a r e  o p e r a t e d  i n  c o n n e c t i o n  
w i t h  s i l v i c u l t u r a l  a c t i v i t i e s  a n d  f r o m  w h i c h  p o l l u t a n t s  a r e  d i s c h a r g e d  i n t o  w a t e r s  
o f  t h e  U n i t e d  S t a t e s .  T h e  t e r m  d o e s  n o t  i n c l u d e  n o n -  p o i n t  s o u r c e  s i l v i c u l t u r a l  
a c t i v i t i e s  s u c h  a s  n u r s e r y  o p e r a t i o n s ,  s i t e  p r e p a r a t i o n ,  r e f o r e s t a t i o n  a n d  
s u b s e q u e n t  c u l t u r a l  t r e a t m e n t ,  t h i n n i n g ,  p r e s c r i b e d  b u r n i n g ,  p e s t  a n d  f i r e  
c o n t r o l ,  h a i ' v e s t i n g  o p e r a t i o n s ,  s u r f a c e  d r a i n a g e ,  o r  r o a d  c o n s t r u c t i o n  a n d  
m a i n t e n a n c e  f r o m  w h i c h  t h e r e  i s  n a t u r a l  r u n o f f .
T h e  F o r e s t  S e r v i c e  a r g u e s  t h a t  t h e  a e r i a l  s p r a y i n g  i s  a  s i l v i c u l t u r a l  p e s t  

c o n t r o l  a c t i v i t y ,  a n d  t h a t  t h e  r e g u l a t i o n  e x c l u d e s  p o l l u t i o n  a r i s i n g  f r o m  
s i l v i c u l t u r a l  p e s t  c o n t r o l  a c t i v i t i e s  f r o m  NPDES p e r m i t  r e q u i r e m e n t s  b y  d e f i n i n g  
s u c h  p o l l u t i o n  a s  n o n p o i n t  s o u r c e .  T h e  F o r e s t  S e r v i c e  r e a d s  t h e  r e g u l a t i o n  a s  a  
b l a n k e t  e x c l u s i o n  f o r  a l l  s i l v i c u l t u r a l  p e s t  c o n t r o l  a c t i v i t i e s .

[2 ]  T h e  F o r e s t  S e r v i c e ' s  a r g u m e n t  f a i l s  b e c a u s e  t h e  s t a t u t e  i t s e l f  i s  c l e a r  a n d  
u n a m b i g u o u s .  T h e  s t a t u t o r y  d e f i n i t i o n  o f  p o i n t  s o u r c e ,  " a n y  d i s c e r n a b l e ,  c o n f i n e d  
a n d  d i s c r e t e  c o n v e y a n c e ,  i n c l u d i n g  b u t  n o t  l i m i t e d  t o  a n y  . . .  v e s s e l , "  33  U . S . C .  § 
1 3 6 2 ( 1 4 ) , c l e a r l y  e n c o m p a s s e s  a n  a i r c r a f t  e q u i p p e d  w i t h  t a n k s  s p r a y i n g  p e s t i c i d e  
f r o m  m e c h a n i c a l  s p r a y e r s  d i r e c t l y  o v e r  c o v e r e d  w a t e r s .  [FN4]  T h e  F o r e s t  S e r v i c e  
c a n n o t  * 1 1 8 6  c o n t r a v e n e  t h e  w i l l  o f  C o n g r e s s  t h r o u g h  i t s  r e a d i n g  o f  a d m i n i s t r a t i v e  
r e g u l a t i o n s .  " I f  t h e  i n t e n t  o f  C o n g r e s s  i s  c l e a r ,  t h a t  i s  t h e  e n d  o f  t h e  m a t t e r ;  
f o r  t h e  c o u r t ,  a s  w e l l  a s  t h e  a g e n c y ,  m u s t  g i v e  e f f e c t  t o  t h e  u n a m b i g u o u s l y  
e x p r e s s e d  i n t e n t  o f  C o n g r e s s . "  C h e v r o n ,  U . S . A .  v .  N a t u r a l  R e s o u r c e s  D e f e n s e  
C o u n c i l , 4 6 7  U . S .  8 3 7 ,  8 4 2 - 4 3 ,  1 0 4  S . C t .  2 7 7 8 ,  81  L . E d . 2 d  6 9 4  ( 1 9 8 4 ) .

F N 4 . We n o t e  t h a t  o t h e r  c o u r t s  h a v e  n o t  h e s i t a t e d  t o  f i n d  t h e  d i s c h a r g e  o f  
p o l l u t a n t s  f r o m  a i r c r a f t  o v e r  n a v i g a b l e  w a t e r s  t o  b e  p o i n t  s o u r c e  d i s c h a r g e s .  
R o m e r o - B a r c e l o  c o n c e r n e d  t h e  N a v y  d r o p p i n g  b o m b s  f r o m  a i r c r a f t  i n t o  t h e  o c e a n  
o f f  o f  V i e q u e s  I s l a n d  i n  P u e r t o  R i c o .  T h e  d i s t r i c t  c o u r t  f o r  t h e  d i s t r i c t  o f  
P u e r t o  R i c o ,  i n  a  t h o r o u g h  a n d  s c h o l a r l y  o p i n i o n ,  f o u n d  t h a t  t h e  " r e l e a s e  o r  
f i r i n g  o f  o r d n a n c e  f r o m  a i r c r a f t  i n t o  t h e  n a v i g a b l e  w a t e r s  o f  V i e q u e s "  w a s  a  
p o i n t  s o u r c e  d i s c h a r g e  r e q u i r i n g  a . .  NPDES p e r m i t  a n d  t h a t  a  p e r m i t  w a s  
r e q u i r e d  w h e t h e r  t h e  d i s c h a r g e  w a s  " a c c i d e n t a l  o r  i n t e n t i o n a l . "  R o m e r o - 
B a r c e l o  v .  B r o w n ,  4 7 8  F . S u p p .  6 4 6 ,  6 6 4  ( D . P . R . 1 9 7 9 ) , v a c a t e d  i n  p a r t  o n  o t h e r  

g r o u n d s ,  6 4 3  F . 2 d  8 3 5  ( 1 s t  C i r . 1 9 8 1 ) . On a p p e a l ,  t h e  S u p r e m e  C o u r t  d i d  n o t  
q u i b b l e  w i t h  t h e  d i s t r i c t  c o u r t ' s  f i n d i n g  t h a t  d i s c h a r g e  o f  p o l l u t a n t s  f r o m  
a i r c r a f t  c o n s t i t u t e s  a  p o i n t  s o u r c e  d i s c h a r g e .  T h e  S u p r e m e  C o u r t ,  r a t h e r ,  
r e v e r s e d  t h e  F i r s t  C i r c u i t  w h i c h  h a d  v a c a t e d  a  p o r t i o n  o f  t h e  d i s t r i c t  
c o u r t ' s  o r d e r  w i t h  r e s p e c t  t o  t h e  r e m e d y  f o r  t h e  v i o l a t i o n .  W e in b e r g e r ,  4 5 6  
U . S .  a t  3 0 5 ,  3 2 0 ,  1 0 2  S . C t .  1 7 9 8 .

U n l i k e  t h e  F o r e s t  S e r v i c e ,  we r e a d  t h e  r e g u l a t i o n  t o  c o n f o r m  t o  t h e  s t a t u t e  a n d  t o  
t h e  co mm on u n d e r s t a n d i n g  o f  t h e  d i f f e r e n c e  b e t w e e n  p o i n t  s o u r c e  a n d  n o n p o i n t  s o u r c e  
p o l l u t i o n .  We c o n c l u d e  t h a t  t h e  r e g u l a t i o n  e x c l u d e s  f r o m  t h e  d e f i n i t i o n  o f  p o i n t  
s o u r c e  p o l l u t i o n  o n l y  t h o s e  s i l v i c u l t u r a l  p e s t  c o n t r o l  a c t i v i t i e s  f r o m  w h ic h  t h e r e  

i s  n a t u r a l  r u n o f f ,  r a t h e r  t h a n  a l l  s i l v i c u l t u r a l  p e s t  c o n t r o l  a c t i v i t i e s .  A g a i n ,  
t h e  o p e r a t i v e  s e n t e n c e  r e a d s  a s  f o l l o w s :

T h e  t e r m  [ p o i n t  s o u r c e ]  d o e s  n o t  i n c l u d e  n o n - p o i n t  s o u r c e  s i l v i c u l t u r a l  a c t i v i t i e s  
s u c h  a s  n u r s e r y  o p e r a t i o n s ,  s i t e  p r e p a r a t i o n ,  r e f o r e s t a t i o n  a n d  s u b s e q u e n t  
c u l t u r a l  t r e a t m e n t ,  t h i n n i n g ,  p r e s c r i b e d  b u r n i n g ,  p e s t  a n d  f i r e  c o n t r o l ,  
h a r v e s t i n g  o p e r a t i o n s ,  s u r f a c e  d r a i n a g e ,  o r  r o a d  c o n s t r u c t i o n  a n d  m a i n t e n a n c e  f r o m  
w h i c h  t h e r e  i s  n a t u r a l  r u n o f f .

C o p r .  ® W e s t  2 0 0 4  N o  C l a i m  t o  O r i g .  U . S .  G o v t .  W o r k s
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We r e a d  t h e  f i n a l  m o d i f y i n g  p h r a s e ,  " f r o m  w h i c h  t h e r e  i s  n a t u r a l  r u n o f f , "  t o  
m o d i f y  a l l  t h e  l i s t e d  a c t i v i t i e s  i n  t h e  s e n t e n c e .  T h e r e f o r e ,  s i l v i c u l t u r a l  p e s t  
c o n t r o l  f r o m  w h ic h  t h e r e  i s  n a t u r a l  r u n o f f  w o u l d  b e  a n  e x a m p l e  o f  a  " n o n p o i n t  
s o u r c e  s i l v i c u l t u r a l "  a c t i v i t y  n o t  i n c l u d e d  i n  t h e  t e r m  " p o i n t  s o u r c e . "  S i m p l y  
p u t ,  t h e  r e g u l a t i o n  e x c l u d e s  n o n p o i n t  s o u r c e  s i l v i c u l t u r a l  a c t i v i t i e s  f r o m  NPDES 
p e r m i t  r e q u i r e m e n t s ,  w h e r e a s  t h e  s p r a y i n g  i n v o l v e d  h e r e  i s  n o t  a  n o n p o i n t  s o u r c e  
a c t i v i t y  a t  a l l .

We a r e  a w a r e  t h a t  a  common c a n o n  o f  s t a t u t o r y  c o n s t r u c t i o n  p r o v i d e s  t h a t  
" [ r ] e f e r e n t i a l  q u a l i f y i n g  p h r a s e s ,  w h e r e  n o  c o n t r a r y  i n t e n t i o n  a p p e a r s ,  r e f e r  
s o l e l y  t o  t h e  l a s t  a n t e c e d e n t . "  2A S i n g e r ,  S u t h e r l a n d - S t a t u t o r y  C o n s t r u c t i o n  § 
4 7 . 3 3  ( 5 t h  e d . 1 9 9 2 ) .  H o w e v e r ,  o u r  r e a d i n g  o f  " f r o m  w h i c h  t h e r e  i s  n a t u r a l  r u n o f f "  
t o  r e a c h  b a c k ,  q u a l i f y i n g  a l l  o f  t h e  p r e c e d i n g  a n t e c e d e n t  e x a m p l e s  o f  n o n p o i n t  
s o u r c e  a c t i v i t i e s  m a k e s  s e n s e  b e c a u s e  n o n p o i n t  s o u r c e  p o l l u t i o n  i n v o l v e s  r u n o f f  
t h a t  p i c k s  u p  s c a t t e r e d  p o l l u t a n t s  a n d  w a s h e s  t h e m  i n t o  w a t e r  b o d i e s .  O r e g o n  
N a t u r a l  D e s e r t  A s s ' n  v .  D o m b e c k ,  1 7 2  F . 3 d  1 0 9 2 ,  1 0 9 8  ( 9 t h  C i r . 1 9 9 8 )  ( " C o n g r e s s  h a d  
c l a s s i f i e d  n o n p o i n t  s o u r c e  p o l l u t i o n  a s  r u n o f f  c a u s e d  p r i m a r i l y  b y  r a i n f a l l  a r o u n d  
a c t i v i t i e s  t h a t  e m p l o y  o r  c r e a t e  p o l l u t a n t s .  S u c h  r u n o f f  c o u l d  n o t  b e  t r a c e d  t o  
a n y  i d e n t i f i a b l e  p o i n t  o f  d i s c h a r g e . " )  ( c i t i n g  T r u s t e e s  f o r  A l a s k a  v .  E P A ,  7 4 9  F . 2 d  
5 4 9 ,  5 5 8  ( 9 t h  C i r . 1 9 8 4 ) ) ( c i t i n g  U n i t e d  S t a t e s  v .  E a r t h  S c i e n c e s ,  I n c . ,  5 9 9  F . 2 d
3 6 8 ,  3 73  ( 1 0 t h  C ' i r . 1 9 7 9 ) ) ( c i t i n g  l e g i s l a t i v e  h i s t o r y  o f  t h e  C l e a n  W a t e r  A c t )  
( e m p h a s i s  a d d e d ) .

T h e  F o r e s t  S e r v i c e  a s s e r t e d  a t  o r a l  a r g u m e n t  t h a t  t h e  q u a l i f y i n g  p h r a s e  " f r o m  
w h i c h  t h e r e  i s  n a t u r a l  r u n o f f "  a p p l i e s  o n l y  t o  t h e  l a s t  a n t e c e d e n t  " r o a d  
c o n s t r u c t i o n  a n d  m a i n t e n a n c e , " a n d  d o e s  n o t  r e a c h  b a c k  t o  q u a l i f y  t h e  a c t i v i t y  a t  
i s s u e  h e r e ,  w h i c h  i s  p e s t  c o n t r o l .  H o v / e v e r ,  t h e  a d m i n i s t r a t i v e  h i s t o r y  o f  t h e  
r e g u l a t i o n  l e a v e s  n o  d o u b t  t h a t  t h e  q u a l i f y i n g  p h r a s e  " f r o m  w h i c h  t h e r e  i s  n a t u r a l  
r u n o f f "  r e a c h e s  b a c k  t o  q u a l i f y  a l l  t h e  l i s t e d  a c t i v i t i e s ,  i n c l u d i n g  p e s t  c o n t r o l .

An  e a r l y  v e r s i o n  o f  t h i s  r e g u l a t i o n  r e a d s  i n  p e r t i n e n t  p a r t  a s  f o l l o w s :
T h i s  t e r m  d o e s  n o t  i n c l u d e  n o n p o i n t  s o u r c e  a c t i v i t i e s  i n h e r e n t  t o  f o r e s t  
m a n a g e m e n t  s u c h  a s  n u r s e r y  o p e r a t i o n s ,  s i t e  p r e p a r a t i o n ,  r e f o r e s t a t i o n  i n  a l l  
s t a g e s  o f  g r o w t h ,  t h i n n i n g ,  p r e s c r i b e d  b u r n i n g ,  p e s t i c i d e  a n d  f i r e  c o n t r o l ,  a n d  
h a r v e s t i n g  o p e r a t i o n s  f r o m  w h i c h  r u n o f f  r e s u l t s  f r o m  p r e c i p i t a t i o n  e v e n t s .
* 1 1 8 7  N a t i o n a l  P o l l u t i o n  D i s c h a r g e  E l i m i n a t i o n  S y s t e m  a n d  S t a t e  P r o g r a m  E l e m e n t s  

N e c e s s a r y  f o r  P a r t i c i p a t i o n ,  S i l v i c u l t u r a l  A c t i v i t i e s ,  4 1  F e d . R e g .  6 2 8 1 ,  6 2 8 3  ( F e b .  
1 2 ,  1 9 7 6 ) .  A t  t h e  t i m e  t h i s  e a r l y  v e r s i o n  o f  t h e  p r e s e n t  r e g u l a t i o n  w a s  
p r o m u l g a t e d ,  " r o a d  c o n s t r u c t i o n  a n d  m a i n t e n a n c e "  w e r e  n o t  a m o n g  t h e  l i s t e d  
a c t i v i t i e s .  R o a d  c o n s t r u c t i o n  a n d  m a i n t e n a n c e  w e r e  a d d e d  t o  t h e  l i s t  s e v e r a l  
m o n t h s  l a t e r  i n  J u n e  1 9 7 6  a n d  t h e  p r o p o s e d  r e g u l a t i o n  w a s  c h a n g e d  t o  r e a d  a s  
f o l l o w s :

T h i s  t e r m  d o e s  n o t  i n c l u d e  n o n p o i n t  s o u r c e  a c t i v i t i e s  i n h e r e n t  t o  s i l v i c u l t u r e  
s u c h  a s  n u r s e r y  o p e r a t i o n s ,  s i t e  p r e p a r a t i o n ,  r e f o r e s t a t i o n  a n d  s u b s e q u e n t  
c u l t u r a l  t r e a t m e n t ,  t h i n n i n g ,  p r e s c r i b e d  b u r n i n g ,  p e s t  a n d  f i r e  c o n t r o l ,  
h a r v e s t i n g  o p e r a t i o n s ,  s u r f a c e  d r a i n a g e ,  a n d  r o a d  c o n s t r u c t i o n  a n d  m a i n t e n a n c e  
f r o m  w h i c h  r u n o f f  r e s u l t s  f r o m  p r e c i p i t a t i o n  e v e n t s .
P a r t  1 2 4 - - S t a t e  P r o g r a m  E l e m e n t s  N e c e s s a r y  f o r  P a r t i c i p a t i o n  i n  t h e  N a t i o n a l  

P o l l u t a n t  D i s c h a r g e  E l i m i n a t i o n  S y s t e m ,  A p p l i c a t i o n  o f  P e r m i t  P r o g r a m  t o  
S i l v i c u l t u r a l  A c t i v i t i e s ,  4 1  F e d . R e g .  2 4 7 0 9 ,  2 4 7 1 1  ( J u n e  1 8 ,  1 9 7 6 ) .  As  t h e  
r e g u l a t i o n  w a s  u p d a t e d ,  t h e  q u a l i f y i n g  p h r a s e  r e m a i n e d  a t  t h e  e n d  o f  t h e  s e n t e n c e  
a n d  a d d i t i o n a l  a c t i v i t i e s  w e r e  s i m p l y  i n s e r t e d  b e f o r e  t h e  f i n a l  q u a l i f y i n g  p h r a s e .  
[FN5]  T h i s  e d i t o r i a l  p r a c t i c e  l e a v e s  n o  d o u b t  t h a t  t h e  f i n a l  q u a l i f y i n g  p h r a s e  

m o d i f i e s  a l l  t h e  l i s t e d  a c t i v i t i e s  a n d  t h a t  t h e  r e g u l a t i o n  m e a n s  o n l y  t h a t  t h o s e  
l i s t e d  a c t i v i t i e s  f r o m  w h i c h  t h e r e  i s  n a t u r a l  r u n o f f  a r e  d e f i n e d  a s  n o n p o i n t  s o u r c e

C o p r .  ® W e s t  2 0 0 4  N o  C l a i m  t o  O r i g .  U . S .  G o v t .  W o r k s



3 0 9  F . 3 d  1 1 8 1  P a g e  8
55 ERC 1 2 8 9 ,  33  E n v t l .  L .  R e p .  2 0 , 1 0 7 ,  2 C a l . D a i l y  O p .  S e r v .  1 0 , 9 0 7 ,  2 0 0 2  
D a i l y  J o u r n a l  D . A . R .  1 2 , 6 3 8  
( C i t e  a s :  3 0 9  F . 3 d  1 1 8 1 )

a c t i v i t i e s .  B e c a u s e  d i s c h a r g i n g  p e s t i c i d e  f r o m  a i r c r a f t  d i r e c t l y  o v e r  c o v e r e d  
w a t e r s  h a s  n o t h i n g  t o  d o  w i t h  r u n o f f ,  i t  i s  n o t  a  n o n p o i n t  s o u r c e  a c t i v i t y .

F N 5 . T h e  f i n a l  m o d i f y i n g  p h r a s e  h a s  s u b s e q u e n t l y  u n d e r g o n e  m i n o r  r e w o r d i n g  
f r o m  " f r o m  w h i c h  r u n o f f  r e s u l t s  f r o m  p r e c i p i t a t i o n  e v e n t s 1' t o  " f r o m  w h i c h  
t h e r e  i s  n a t u r a l  r u n o f f . "

T h e  F o r e s t  S e r v i c e  a l s o  a r g u e s  t h a t  t h e  f i r s t  s e n t e n c e  o f  t h e  r e g u l a t i o n  l i m i t s  
p o i n t  s o u r c e  s i l v i c u l t u r a l  a c t i v i t i e s  t o  o n l y  t h e  f o u r  l i s t e d  p o i n t  s o u r c e  
a c t i v i t i e s :

S i l v i c u l t u r a l  p o i n t  s o u r c e  m e a n s  a n y  d i s c e r n a b l e ,  c o n f i n e d  a n d  d i s c r e t e  c o n v e y a n c e  
r e l a t e d  t o  r o c k  c r u s h i n g ,  g r a v e l  w a s h i n g ,  l o g  s o r t i n g ,  o r  l o g  s t o r a g e  f a c i l i t i e s .  
4 0  C . F . R .  § 1 2 2 . 2 7 . I n  s u p p o r t  o f  t h i s  r e a d i n g ,  t h e  F o r e s t  S e r v i c e  p o i n t s  t o  a

p a s s a g e  f r o m  t h e  F e d e r a l  R e g i s t e r  a p p e a r i n g  c o n t e m p o r a n e o u s l y  w i t h  t h e  p u b l i c a t i o n  
o f  t h e  r e g u l a t i o n :  " o n l y  d i s c h a r g e s  f r o m  f o u r  a c t i v i t i e s  r e l a t e d  t o  s i l v i c u l t u r a l
e n t e r p r i s e s ,  r o c k  c r u s h i n g ,  g r a v e l  w a s h i n g ,  l o g  s o r t i n g  a n d  l o g  s t o r a g e  f a c i l i t i e s ,  
a r e  c o n s i d e r e d  p o i n t  s o u r c e s  a n d  t h u s  s u b j e c t  t o  t h e  NPDES p e r m i t  p r o g r a m . "  4 1  
F e d . R e g .  2 4 7 1 0  ( J u n e  1 8 ,  1 9 7 6 ) .  T h e  F o r e s t  S e r v i c e  r e a d s  t h i s  q u o t e  o u t  o f  
c o n t e x t .  O u r  r e a d i n g  o f  t h e  e n t i r e  t e x t  e x p l a i n i n g  t h e  r e g u l a t i o n  l e a v e s  o n l y  o n e  
r e a s o n a b l e  c o n c l u s i o n :  t h a t  a t  t h e  t i m e  t h e  r e g u l a t i o n  w a s  p r o m u l g a t e d ,  o n l y  t h e s e
f o u r  a c t i v i t i e s  h a d  p r e v i o u s l y  b e e n  i d e n t i f i e d  a s  p o i n t  s o u r c e  a c t i v i t i e s  
a s s o c i a t e d  w i t h  s i l v i c u l t u r e ,  a n d  t h e y  a r e  s p e c i f i c a l l y  l i s t e d  t o  m a k e  c l e a r  t h a t  
i t  i s  n o t  t h e  i n t e n t  o f  t h e  n e w  r e g u l a t i o n  t o  e x c l u d e  t h e m  f r o m  NPDES p e r m i t  
r e q u i r e m e n t s .

F i r s t ,  t h e  e x p l a n a t i o n  e l u c i d a t e s  t h e  g e n e r a l  c r i t e r i a  a p p l i c a b l e  t o  s i l v i c u l t u r e  
f o r  i d e n t i f y i n g  n o n p o i n t  a n d  p o i n t  s o u r c e s :

B a s i c a l l y ,  n o n p o i n t  s o u r c e s  o f  w a t e r  p o l l u t i o n  a r e  i d e n t i f i e d  b y  t h r e e  
c h a r a c t e r i s t i c s :
( i )  T h e  p o l l u t a n t s  d i s c h a r g e d  a r e  i n d u c e d  b y  n a t u r a l  p r o c e s s e s ,  i n c l u d i n g  

p r e c i p i t a t i o n ,  s e e p a g e ,  p e r c o l l a t i o n  [ s i c ] , a n d  r u n o f f ;
( i i )  T h e  p o l l u t a n t s  d i s c h a r g e d  a r e  n o t  t r a c e a b l e  t o  a n y  d i s c r e t e  o r  i d e n t i f i a b l e  
f a c i l i t y ;  a n d
* 1 1 8 8  ( i i i )  T h e  p o l l u t a n t s  d i s c h a r g e d  a r e  b e t t e r  c o n t r o l l e d  t h r o u g h  t h e
u t i l i z a t i o n  o f  b e s t  m a n a g e m e n t  p r a c t i c e s ,  i n c l u d i n g  p r o c e s s  a n d  p l a n n i n g
t e c h n i q u e s .
I n  c o n t r a s t  t o  t h e s e  c r i t e r i a  i d e n t i f y i n g  n o n p o i n t  s o u r c e s ,  p o i n t  s o u r c e s  o f  w a t e r  
p o l l u t i o n  a r e  g e n e r a l l y  c h a r a c t e r i z e d  b y  d i s c r e t e  a n d  c o n f i n e d  c o n v e y a n c e s  f r o m  
w h i c h  d i s c h a r g e s  o f  p o l l u t a n t s  i n t o  n a v i g a b l e  w a t e r s  c a n  b e  c o n t r o l l e d  b y  e f f l u e n t  
l i m i t a t i o n s .  I t  i s  t h e s e  p o i n t  s o u r c e s  i n  t h e  s i l v i c u l t u r e  c a t e g o r y  w h i c h  a r e  
m o s t  a m e n a b l e  t o  c o n t r o l  t h r o u g h  t h e  NPDES p r o g r a m  [ i . e .  r e q u i r e  p e r m i t s ] .
4 1  F e d . R e g .  2 4 7 1 0 .  T h e r e  w o u l d  b e  n o  r e a s o n  t o  a n n o u n c e  g e n e r a l  c r i t e r i a  f o r  

i d e n t i f y i n g  s i l v i c u l t u r a l  p o i n t  s o u r c e s  i f  t h e  n a r r o w  l i s t  o f  f o u r  a c t i v i t i e s  w a s  
i n t e n d e d  t o  b e  e x h a u s t i v e .

N e x t ,  t h e  e x p l a n a t i o n  m a k e s  c l e a r  t h a t  t h e  l i s t  i s  n o t  e x h a u s t i v e  b y  p r o v i d i n g  t h e
r e a s o n  f o r  l i s t i n g  t h e  f o u r  a c t i v i t i e s :

B y  r e c o g n i z i n g  t h a t  m o s t  w a t e r  p o l l u t i o n  f r o m  s i l v i c u l t u r a l  a c t i v i t i e s  i s  n o n p o i n t  
i n  n a t u r e ,  i t  w a s  n o t  i n t e n d e d  t h a t  c e r t a i n  o p e r a t i o n s  a l r e a d y  i d e n t i f i e d  a s  p o i n t  
s o u r c e s  b e  e x c l u d e d  f r o m  t h e  p e r m i t  p r o g r a m  b y  d e f i n i t i o n a l  o v e r s i g h t .  T h u s ,  f o r  
t h e  f o u r  o p e r a t i o n s  i n c i d e n t a l  t o  s i l v i c u l t u r a l  a c t i v i t i e s  - - r o c k  c r u s h i n g ,  g r a v e l  
w a s h i n g ,  l o g  s o r t i n g  a n d  l o g  s t o r a g e - - t h e  j u r i s d i c t i o n  a n d  i m p a c t  o f  t h e s e  
r e g u l a t i o n s  r e m a i n  t h e  s a m e .
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I d .  a t  2 4 7 1 1 .  T h e  p o i n t  o f  l i s t i n g  t h e  f o u r  a c t i v i t i e s  i s  t o  e n s u r e  t h a t  t h e y  
c o n t i n u e  t o  b e  s u b j e c t  t o  p e r m i t  r e q u i r e m e n t s  a f t e r  t h e  n e w  c r i t e r i a  f o r  
i d e n t i f y i n g  p o i n t  a n d  n o n p o i n t  s o u r c e s  t a k e  e f f e c t ,  n o t  t o  e x c l u d e  a l l  o t h e r  
s i l v i c u l t u r a l  a c t i v i t i e s  f r o m  NPDES p e r m i t  r e q u i r e m e n t s .

C o n s i d e r a b l e  b a c k g r o u n d  d i s c u s s i o n  o f  t h i s  r e g u l a t i o n  f o u n d  a t  4 1  F e d . R e g .  6 2 8 1  
( F e b .  1 2 ,  1 9 7 6 )  a l s o  m a k e s  c l e a r  t h a t  t h e  f o u r  a c t i v i t i e s  a r e  n o t  a n  e x c l u s i v e  l i s t  

o f  p o i n t  s o u r c e  a c t i v i t i e s  a s s o c i a t e d  w i t h  s i l v i c u l t u r e .  [FN6 ] I t  i s  u n n e c e s s a r y ,  
h o w e v e r ,  t o  b e a t  a n  a l r e a d y  d e a d  h o r s e  w i t h  a  c o n t i n u e d  e x e g e s i s  t h r o u g h  t h e  
y e l l o w e d  p a g e s  o f  t h e  F e d e r a l  R e g i s t e r .  We h o l d  t h a t  t h e  l i s t  o f  f o u r  
s i l v i c u l t u r a l  p o i n t  s o u r c e  a c t i v i t i e s  i s  n o t  e x h a u s t i v e .  [FN7]

FN6 . T h e  F o r e s t  S e r v i c e ' s  o t h e r  c i t a t i o n s  t o  t h e  F e d e r a l  R e g i s t e r ,  a n d  o u r  
own r e v i e w  o f  t h e  a d m i n i s t r a t i v e  h i s t o r y ,  y i e l d  a  c o n s i s t e n t  r e s u l t  w h e n  r e a d  
i n  c o n t e x t  a n d  i n  l i g h t  o f  t h e  h i s t o r y  a n d  b a c k g r o u n d  o f  t h e  r e g u l a t i o n .
F o r  e x a m p l e ,  a t  o n e  t i m e  t h e  EPA c o n s i d e r e d  i n c l u d i n g  a  p r o c e d u r e  f o r  c a s e -  
b y - c a s e  i d e n t i f i c a t i o n  o f  s i l v i c u l t u r a l  p o i n t  s o u r c e s  t h r o u g h  a p p l i c a t i o n  o f  
t h e  r e g u l a t i o n .  H o w e v e r ,  EPA d e c i d e d  a f t e r  p u b l i c  c o m m e n t  t h a t  " d e s i g n a t i o n  
o f  a n y  a d d i t i o n a l  s i l v i c u l t u r a l  p o i n t  s o u r c e s  s h o u l d  b e  t h r o u g h  r u l e m a k i n g  
p r o c e d u r e s . "  44  F e d . R a g .  3 2 8 7 1  ( J u n e  7 ,  1 9 7 9 ) .  A t  m o s t ,  c o n t i n u e d  
r e f e r e n c e s  t o  t h e  f o u r  l i s t e d  s i l v i c u l t u r a l  p o i n t  s o u r c e  a c t i v i t i e s  m e a n s  
t h a t  t h e  EPA h a s  n o t  y e t  h a d  o c c a s i o n  t o  i d e n t i f y  t h r o u g h  a p p r o p r i a t e  r u l e  
m a k i n g  a d d i t i o n a l  s i l v i c u l t u r a l  p o i n t  s o u r c e  a c t i v i t i e s .  I t  d o e s  n o t  ( a n d  
c a n n o t )  m e a n  t h a t  a c t i v i t i e s  w h i c h  m e e t  t h e  s t a t u t o r y  d e f i n i t i o n  o f  p o i n t  
s o u r c e  p o l l u t i o n  a r e  e x c l u d e d  f r o m  NPDES p e r m i t  r e q u i r e m e n t s .  We n o t e  i n  
t h i s  r e g a r d  t h a t  t h e  d i s t r i c t  c o u r t ' s  d e t e r m i n a t i o n  i n  R o m e r o  - B a r e e l o , t h a t  
d i s c h a r g e  o f  p o l l u t a n t s  f r o m  a i r c r a f t  i s  p o i n t  s o u r c e  p o l l u t i o n ,  w a s  n o t  
d i s t u r b e d  b y  t h e  S u p r e m e  C o u r t  r e g a r d l e s s  o f  t h e  f a c t  t h a t  t h e  EPA h a d  n o t  
y e t  p r o m u l g a t e d  r u l e s  t o  g o v e r n  t h e  i s s u a n c e  o f  NPDES p e r m i t s  f o r  t h e  
p a r t i c u l a r  t y p e  o f  d i s c h a r g e  a t  i s s u e .  R o m e r o - B a r c e l o ,  4 7 8  F . S u p p .  a t  6 6 4 .

F N 7 . T o  t h e  e x t e n t  t h a t  S i e r r a  C l u b  v .  M a r t i n ,  7 1  F . S u p p . 2 d  1 2 6 8 ,  1 3 0 4 - 0 5  
( N . D . G a . 1 9 9 6 ) , a n d  N e w t o n  C o u n t y  W i l d l i f e  A s s ' n  v .  R o g e r s ,  1 4 1  F . 3 d  8 0 3 ,  8 1 0  
( 8 t h  C i r ■ 1 9 9 8 ) , s u p p o r t  t h e  F o r e s t  S e r v i c e ' s  i n t e r p r e t a t i o n  o f  t h i s  

r e g u l a t i o n  a s  e x c l u d i n g  a l l  b u t  t h e  f o u r  l i s t e d  a c t i v i t i e s  f r o m  NPDES p e r m i t  
r e q u i r e m e n t s ,  we r e s p e c t f u l l y  d i s a g r e e  w i t h  t h o s e  o p i n i o n s .

i i .  T h e  P u r p o r t e d  E x c l u s i o n  B y  I n f o r m a l  C o r r e s p o n d e n c e  F r o m  T h e  E P A

[3 ]  N e x t ,  t h e  F o r e s t  S e r v i c e  p o i n t s  t o  t w o  o n e - p a r a g r a p h  l e t t e r s  w r i t t e n  b y  t h e  
EPA ( i n  r e s p o n s e  t o  F o r e s t  S e r v i c e  r e q u e s t s )  * 1 1 8 9  a n d  a  b r i e f  p a s s a g e  i n  a n  EPA 
g u i d a n c e  d o c u m e n t  t h a t  i n d i c a t e  t h a t  n o  NPDES p e r m i t  i s  r e q u i r e d  f o r  t h i s  a e r i a l  
s p r a y i n g  p r o j e c t .  T h e s e  d o c u m e n t s  d o  n o t  h e l p  t h e  F o r e s t  S e r v i c e .  T o  t h e  e x t e n t  
t h a t  t h e s e  d o c u m e n t s  p u r p o r t  t o  s h o w  t h a t  t h e  F o r e s t  S e r v i c e ' s  i n t e r p r e t a t i o n  o f  
t h e  r e g u l a t i o n  i s  p e r m i s s i b l e  b e c a u s e  t h e  s t a t u t e  i t s e l f  w o u l d  a l l o w  s u c h  a n  
i n t e r p r e t a t i o n ,  t h e y  a r e  n o t  d u e  a n y  d e f e r e n c e .  T h e  w e i g h t  a c c o r d e d  d o c u m e n t s  o f  
t h i s  t y p e  w h e n  a d v a n c e d  f o r  t h e  p u r p o s e  o f  s t a t u t o r y  i n t e r p r e t a t i o n  " w i l l  d e p e n d  
u p o n  t h e  t h o r o u g h n e s s  e v i d e n t  i n  i t s  c o n s i d e r a t i o n ,  t h e  v a l i d i t y  o f  i t s  r e a s o n i n g ,  
i t s  c o n s i s t e n c y  w i t h  e a r l i e r  a n d  l a t e r  p r o n o u n c e m e n t s ,  a n d  a l l  t h o s e  f a c t o r s  w h i c h  
g i v e  i t  p o w e r  t o  p e r s u a d e ,  i f  l a c k i n g  p o w e r  t o  c o n t r o l . "  S k id m o r e  v .  S w i f t  & C o . ,  

3 23  U . S .  1 3 4 ,  1 4 0 ,  6 5  S . C t .  1 6 1 ,  8 9  L . E d .  1 24  ( 1 9 4 4 ) . T h e  S u p r e m e  C o u r t  h a s  
r e c e n t l y  r e a f f i r m e d  t h e  h o l d i n g  i n  S k i d m o r e , s t a t i n g  t h a t  " i n t e r p r e t a t i o n s
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c o n t a i n e d  i n  f o r m a t s  s u c h  a s  o p i n i o n  l e t t e r s  a r e  ' e n t i t l e d  t o  r e s p e c t '  u n d e r  o u r  
d e c i s i o n  [ i n  S k id m o r e  ] ,  b u t  o n l y  t o  t h e  e x t e n t  t h a t  t h o s e  i n t e r p r e t a t i o n s  h a v e  t h e  
' p o w e r  t o  p e r s u a d e . ’ " C h r i s t e n s e n  v .  H a r r i s  C o u n t y ,  5 2 9  U . S .  5 7 6 ,  5 8 7 ,  1 2 0  S . C t .  
1 6 5 5 ,  1 4 6  L - E d . 2 d  6 2 1  ( 2 0 0 0 )  ( q u o t i n g  S k id m o r e ,  3 2 3  U . S .  a t  1 4 0 ,  65  S . C t .  1 6 1 ) .

T h e  t w o  l e t t e r s  h a v e  v e r y  l i t t l e  p o w e r  t o  p e r s u a d e .  T h e y  p r o v i d e  n o  a n a l y s i s  a n d  
d o  n o t  e v e n  m e n t i o n  t h e  r e g u l a t i o n  t h a t  t h e  F o r e s t  S e r v i c e  r e l i e s  o n .  T h e  
g u i d a n c e  d o c u m e n t ,  d a t e d  M a r c h  2 9 ,  2 0 0 2 ,  i s  n o t  a  g u i d a n c e  d o c u m e n t  f o r  
s i l v i c u l t u r a l  a c t i v i t i e s .  R a t h e r  i t s  s u b j e c t  l i n e  s t a t e s  t h a t  i t  c o n c e r n s  a n  
e x e m p t i o n  f r o m  t h e  C l e a n  W a t e r  A c t  f o r  " R e t u r n  F l o w s  f r o m  I r r i g a t e d  A g r i c u l t u r e . "
I n  t h e  m i d d l e  o f  t h e  g u i d a n c e  d o c u m e n t  i s  a  p a r a g r a p h  w h i c h  r e f e r s  t o  t h e  
r e g u l a t i o n  n o w  b e f o r e  u s  a n d  p r o n o u n c e s  E P A ' s  " l o n g s t a n d i n g  i n t e r p r e t a t i o n  o f  
' p o i n t  s o u r c e '  w i t h  r e s p e c t  t o  s i l v i c u l t u r a l  a c t i v i t i e s .  EPA r e g u l a t i o n s  e x c l u d e  
f r o m  NPDES p e r m i t  r e q u i r e m e n t s  ' n o n p o i n t  s o u r c e  s i l v i c u l t u r a l  a c t i v i t i e s  s u c h  a s  
. . .  p e s t  a n d  f i r e  c o n t r o l  . . . '  4 0  CFR 1 2 2 . 2 7 . "  T h e  g u i d a n c e  d o c u m e n t  t h e n  c i t e s  
t h e  d e c i s i o n  o f  t h e  d i s t r i c t  c o u r t  i n  t h i s  c a s e .

We a r e  u n a b l e  t o  d i s c e r n  a n y  c o n n e c t i o n  b e t w e e n  t h e  r e f e r e n c e s  i n  t h e  g u i d a n c e  
d o c u m e n t  t o  t h i s  c a s e ,  w h i c h  w a s  p e n d i n g  b e f o r e  t h i s  p a n e l  a t  t h e  t i m e  t h e  g u i d a n c e  
d o c u m e n t  w a s  i s s u e d ,  a n d  t h e  c o n t e n t  o f  t h e  b a l a n c e  o f  t h e  f i v e  p a g e s  o f  t h e  
g u i d a n c e  d o c u m e n t .  T h e  e x e m p t i o n  f o r  r e t u r n  f l o w s  f r o m  i r r i g a t e d  a g r i c u l t u r e ,  
u n l i k e  t h e  i s s u e  n o w  b e f o r e  u s ,  i s  a  s t a t u t o r y  e x e m p t i o n  n o t  a n  e x c l u s i o n  
p u r p o r t e d l y  b e s t o w e d  b y  r e g u l a t o r y  i n t e r p r e t a t i o n .  33 U . S . C .  § 1 3 4 2 ( 1  ) ( 1 ) .
U n l i k e  t h e  b a l a n c e  o f  t h e  d o c u m e n t ,  w h i c h  c a r e f u _ l y  a n a l y z e s  t h e  s t a t u t o r y  
e x e m p t i o n  f o r  a g r i c u l t u r a l  r e t u r n  f l o w s ,  i n c l u d i n g  r e f e r e n c e s  t o  t h e  l e g i s l a t i v e  
h i s t o r y ,  t h e  f u n c t i o n  o f  t h e  e x e m p t i o n ,  a n d  t h e  n e e d  f o r  p a r i t y  o f  r e g u l a t i o n  
b e t w e e n  i r r i g a t e d  a n d  n o n - i r r i g a t e d  a g r i c u l t u r e ,  t h e r e  i s  n o  a n a l y s i s  o f  t h e  
p u r p o r t e d  e x c l u s i o n  f o r  s i l v i c u l t u r a l  p e s t  c o n t r o l .  I n d e e d ,  t h e  g u i d a n c e  d o c u m e n t  
p r o v i d e s  a  g o o d  e x a m p l e  o f  p e r s u a s i v e  a n a l y s i s  u n d e r  t h e  S k id m o r e  t e s t  w i t h  r e s p e c t  
t o  a g r i c u l t u r a l  r e t u r n  f l o w s .  T h e  f a c t  t h a t  s u c h  a n a l y s i s  i s  e n t i r e l y  l a c k i n g  
w i t h  r e s p e c t  t o  s i l v i c u l t u r a l  p e s t  c o n t r o l  a c t i v i t i e s  i s  g l a r i n g  i n  i t s  o m i s s i o n .

An a g e n c y ' s  i n t e r p r e t a t i o n  o f  i t s  own  r e g u l a t i o n s ,  a s  o p p o s e d  t o  i t s  
i n t e r p r e t a t i o n  o f  s t a t u t e s ,  i s  d u e  d e f e r e n c e  a n d  d o e s  n o t  n e c e s s a r i l y  i m p l i c a t e  t h e  
S k i d m o r e  t e s t .  A u e r ,  5 1 9  U . S .  a t  4 6 1 - 6 2 ,  1 1 7  S . C t .  9 0 5 ,  3 3 7  L . E d . 2 d  7 9 .  S e e  a l s o  

C h r i s t e n s e n ,  5 2 9  U . S .  a t  5 8 7 - 8 8 ,  120  S . C t .  1 6 5 5  ( p r o v i d i n g  e x a m p l e  o f  d i f f e r e n c e  
b e t w e e n  A u e r  d e f e r e n c e  f o r  r e g u l a t o r y  i n t e r p r e t a t i o n  a n d  S k id m o r e  d e f e r e n c e  f o r  
s t a t u t o r y  i n t e r p r e t a t i o n ) . H o w e v e r ,  A u e r  d e f e r e n c e  i s  a p p r o p r i a t e  w h e r e  t h e  
a g e n c y ' s  i n t e r p r e t a t i o n  o f  i t s  r e g u l a t i o n  i s  " b a s e d  o n  a  p e r m i s s i b l e  c o n s t r u c t i o n  
o f  t h e  [ g o v e r n i n g ]  s t a t u t e . "  » 1 1 9 0 A u e r ,  5 1 9  U . S .  a t  4 5 7 ,  1 1 7  S . C t .  9 0 5  ( q u o t i n g  
C h e v r o n ,  4 6 7  U . S .  a t  8 4 2 -  4 3 ,  10 4  S . C t .  2 7 7 8 ) .  An a g e n c y  s i m p l y  m a y  n o t  i n t e r p r e t  a  
r e g u l a t i o n  i n  a  w a y  t h a t  c o n t r a v e n e s  a  s t a t u t e .  F u r t h e r m o r e ,  t h e s e  p o s t  h o c  
i n f o r m a l  d o c u m e n t s  p r o v i d e  n o  r e b u t t a l  t o  t h e  c o n t e m p o r a n e o u s  e x p l a n a t i o n  o f  t h e  
r e g u l a t i o n  p u b l i s h e d  t h r o u g h  n o t i c e  a n d  c o m m e n t  r u l e  m a k i n g  i n  t h e  F e d e r a l  
R e g i s t e r .

H i .  A u t h o r i t y  O f  T h e  E P A  T o  D e f i n e  P o i n t  S o u r c e  A n d  N o n  - p o i n t  S o u r c e  P o l l u t i o n

E v e n  i f  we  w e r e  t o  a c c e p t  t h e  F o r e s t  S e r v i c e ' s  r e a d i n g  o f  t h e  t w o  l e t t e r s  a n d  
g u i d a n c e  d o c u m e n t  a s  d e f i n i t i v e  p r o n o u n c e m e n t s  o f  t h e  EPA,  we  r e j e c t  t h e  F o r e s t  
S e r v i c e ' s  a r g u m e n t  t h a t  t h e  EPA h a s  t h e  a u t h o r i t y  t o  " r e f i n e "  t h e  d e f i n i t i o n s  o f  
p o i n t  s o u r c e  a n d  n o n p o i n t  s o u r c e  p o l l u t i o n  i n  a  w a y  t h a t  c o n t r a v e n e s  t h e  c l e a r  
i n t e n t  o f  C o n g r e s s  a s  e x p r e s s e d  i n  t h e  s t a t u t e .  We v i e w  t h e  F o r e s t  S e r v i c e ' s  
r e l i a n c e  i n  t h i s  r e g a r d  o n  N a t u r a l  R e s o u r c e s  D e f e n s e  C o u n c i l  v .  C o s t l e ,  5 6 8  F . 2 d  
1 3 6 9  ( D . C . C i r . 1 9 7 7 ) , t o  b e  m i s p l a c e d .  I n  C o s t l e ,  t h e  D . C .  C i r c u i t  c o n s i d e r e d  t h e
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p r e d e c e s s o r  o f  t h e  r e g u l a t i o n  a t  i s s u e  t o d a y .  T h a t  r e g u l a t i o n  p u r p o r t e d  t o  f l a t l y  
e x e m p t  f r o m  NPDES p e r m i t  r e q u i r e m e n t s  c e r t a i n  c a t e g o r i e s  o f  p o i n t  s o u r c e s  ( r a t h e r  
t h a n  d e f i n i n g  t h e m  a s  n o n p o i n t  s o u r c e s ) , i n c l u d i n g  s e v e r a l  t y p e s  o f  p o i n t  s o u r c e s  
e m a n a t i n g  f r o m  s i l v i c u l t u r a l  a c t i v i t i e s .  T h e  D . C .  C i r c u i t  h e l d  t h a t  " [ t ] h e  
w o r d i n g  o f  t h e  s t a t u t e ,  l e g i s l a t i v e  h i s t o r y ,  a n d  p r e c e d e n t s  a r e  c l e a r :  t h e  EPA
A d m i n i s t r a t o r  d o e s  n o t  h a v e  a u t h o r i t y  t o  e x e m p t  c a t e g o r i e s  o f  p o i n t  s o u r c e s  f r o m  
t h e  p e r m i t  r e q u i r e m e n t s  o f  § 4 0 2  [ 33  U . S . C .  § 1 3 4 2 ] . "  I d .  a t  1 3 7 7 .  I n  r e s p o n s e
t o  a r g u m e n t s  t h a t  s o m e  o f  t h e  a c t i v i t i e s  a t  i s s u e  w e r e  n o t  c l e a r l y  p o i n t  s o u r c e s ,  
t h e  D . C .  C i r c u i t  n o t e d  t h a t  " [ t ] h e  d e f i n i t i o n  o f  p o i n t  s o u r c e  i n  § 5 0 2 ( 1 4 )  [ 33
U . S . C .  § 1 3 6 2 ( 1 4 ) ] ,  i n c l u d i n g  t h e  c o n c e p t  o f  a  ' d i s c r e t e  c o n v e y a n c e ' ,  s u g g e s t s
t h a t  t h e r e  i s  r o o m  h e r e  f o r  s o m e  e x c l u s i o n  b y  i n t e r p r e t a t i o n . "  I d .  I t  i s  i n  t h i s  
c o n t e x t  t h a t  t h e  D . C .  C i r c u i t  w e n t  o n  t o  o b s e r v e  t h a t  " t h e  p o w e r  t o  d e f i n e  p o i n t  
a n d  n o n p o i n t  s o u r c e s  i s  v e s t e d  i n  EPA a n d  s h o u l d  b e  r e v i e w e d  b y  t h e  c o u r t  o n l y  
a f t e r  o p p o r t u n i t y  f o r  f u l l  a g e n c y  r e v i e w  a n d  e x a m i n a t i o n . "  I d .  a t  1 3 8 2  ( c i t a t i o n  
a n d  i n t e r n a l  q u o t a t i o n  m a r k s  o m i t t e d ) .

We a g r e e  w i t h  t h e  D . C .  C i r c u i t  t h a t  t h e  EPA h a s  s o m e  p o w e r  t o  d e f i n e  p o i n t  s o u r c e  
a n d  n o n p o i n t  s o u r c e  p o l l u t i o n  w h e r e  t h e r e  i s  r o o m  f o r  r e a s o n a b l e  i n t e r p r e t a t i o n  o f  
t h e  s t a t u t o r y  d e f i n i t i o n .  H o w e v e r ,  t h e  EPA m a y  n o t  e x e m p t  f r o m  NPDES p e r m i t  
r e q u i r e m e n t s  t h a t  w h i c h  c l e a r l y  m e e t s  t h e  s t a t u t o r y  d e f i n i t i o n  o f  a  p o i n t  , o u r c e  b y  
" d e f i n i n g "  i t  a s  a  n o n - p o i n t  s o u r c e .  A l l o w i n g  t h e  EPA t o  c o n t r a v e n e  t h e  i n t e n t  o f  
C o n g r e s s ,  b y  s i m p l y  s u b s t i t u t i n g  t h e  w o r d  " d e f i n e "  f o r  t h e  w o r d  " e x e m p t , "  w o u l d  
t u r n  C o s t l e  o n  i t s  h e a d .

We h o l d  t h a t  t h e  a e r i a l  s p r a y i n g  a t  i s s u e  h e r e  i s  a  p o i n t  s o u r c e  a n d  t h a t  t h e  
F o r e s t  S e r v i c e  m u s t  o b t a i n  a n  NPDES p e r m i t  b e f o r e  i t  r e s u m e s  s p r a y i n g .  [FN8 ]

FN8 . T h e  F o r e s t  S e r v i c e  a r g u e s  t h a t  we m a y  n o t  i n v a l i d a t e  t h e  r e g u l a t i o n  a t  
i s s u e  b e c a u s e  33 U . S . C .  § 1 3 6 9 ( b )  e s t a b l i s h e s  t h a t  t h i s  r e g u l a t i o n  f a l l s
w i t h i n  a  c l a s s  o f  r e g u l a t i o n s  t h a t  m u s t  b e  c h a l l e n g e d  i n i t i a l l y  i n  a  c o u r t  o f  
a p p e a l s  w i t h i n  1 2 0  d a y s  o f  p r o m u l g a t i o n ,  o r  n o t  c h a l l e n g e d  a t  a l l .  T h e  
F o r e s t  S e r v i c e  a p p l i e s  a  b r o a d  r e a d i n g  t o  t h e  s w e e p  o f  s e c t i o n  1 3 6 9 ( b ) . I t
i s  f a r  f r o m  c l e a r  t h a t  r e v i e w  o f  t h i s  r e g u l a t i o n  w o u l d  b e  p r e c l u d e d  b y  
s e c t i o n  1 3 6 9 ( b ) , p a r t i c u l a r l y  i n  l i g h t  o f  t h e  f a c t  t h a t  t h i s  C o u r t  h a s  
c o u n s e l e d  a g a i n s t  e x p a n s i v e  a p p l i c a t i o n  o f  s e c t i o n  1 3 6 9 ( b ) . L o n g v i e w  F i b r e  

C o .  v .  R a s m u s s e n ,  9 0 0  F . 2 d  1 3 0 7 ,  1 3 1 3  ( 9 t h  C i r . 1 9 9 2 ) . H o w e v e r ,  we d o  n o t  
r e a c h  t h e  F o r e s t  S e r v i c e ' s  a r g u m e n t s  r e g a r d i n g  s e c t i o n  1 3 6 9 ( b )  b e c a u s e  we d o  
n o t  i n v a l i d a t e  t h e  r e g u l a t i o n .  R a t h e r ,  we r e j e c t  t h e  F o r e s t  S e r v i c e ' s  
i n t e r p r e t a t i o n  o f  t h e  r e g u l a t i o n  a n d  g i v e  i t  a  c o n s t r u c t i o n  c o n s i s t e n t  w i t h
i t s  a d m i n i s t r a t i v e  h i s t o r y ,  c a s e  l a w ,  a n d  t h e  g o v e r n i n g  s t a t u t e .

* 1 1 9 1  f l .  N E P A  C l a im

NEPA, 4 2 U . S . C .  § § 4 3 2 1 - 4 3 7 0 f , r e q u i r e s  t h e  p r e p a r a t i o n  o f  a  d e t a i l e d  E I S  f o r
a l l  " m a j o r  F e d e r a l  a c t i o n s  s i g n i f i c a n t l y  a f f e c t i n g  t h e  q u a l i t y  o f  t h e  h u m a n  
e n v i r o n m e n t . "  4 2  U . S . C .  § 4 3 3 2 ( 2 ) . NEPA r e g u l a t i o n s  a n d  c a s e  l a w  r e q u i r e
d i s c l o s u r e  o f  a l l  f o r e s e e a b l e  d i r e c t  a n d  i n d i r e c t  i m p a c t s .  4 0  C . F . R .  § 1 5 0 2 . 1 6 ;
C i t y  o f  D a v i s  v .  C o le m a n ,  5 2 1  F . 2 d  6 6 1 ,  6 7 6  ( 9 t h  C i r . 1 9 7 5 ) . A g e n c i e s  m u s t  
a d e q u a t e l y  c o n s i d e r  a  p r o j e c t ' s  p o t e n t i a l  i m p a c t s  a n d  t h e  c o n s i d e r a t i o n  g i v e n  m u s t  
a m o u n t  t o  a  " h a r d  l o o k "  a t  t h e  e n v i r o n m e n t a l  e f f e c t s .  M a r s h  v .  O r e g o n  N a t u r a l  

R e s o u r c e s  C o u n c i l ,  4 9 0  U . S .  3 6 0 ,  3 7 4 ,  1 0 9  S . C t .  1 8 5 1 ,  10 4  L . E d . 2 d  3 7 7  ( 1 9 8 9 ) .

H e r e ,  t h e  F o r e s t  S e r v i c e  p r e p a r e d  a n  E I S  t o  i d e n t i f y  a n d  a n a l y z e  t h e  p o t e n t i a l  

C o p r .  ® W e s t  2 0 0 4  No C l a i m  t o  O r i g .  U . S .  G o v t .  W o r k s



3 0 9  F  . 3 d  1 1 8 1  P a g e  12
55  ERC  1 2 8 9 ,  33  E n v t l .  L .  R e p .  2 0 , 1 0 7 ,  2 C a l . D a i l y  O p .  S e r v .  1 0 , 9 0 7 ,  2 0 0 2  
D a i l y  J o u r n a l  D . A . R .  1 2 , 6 3 8  
( C i t e  a 3 :  3 0 9  F . 3 d  1 1 8 1 )

i m p a c t s  o f  t h e  a e r i a l  s p r a y i n g  p r o j e c t .  T h e  E n v i r o n m e n t a l  G r o u p s  d o  n o t  d i s p u t e  
o n  a p p e a l  t h a t  t h e  E l 'S  a d e q u a t e l y  i d e n t i f i e s  a n d  a n a l y z e s  t h e  p o t e n t i a l  i m p a c t s  
w i t h i n  t h e  g e o g r a p h i c  a r e a  t h a t  i s  t a r g e t e d  f o r  s p r a y i n g .  H o w e v e r ,  t h e  
E n v i r o n m e n t a l  G r o u p s  a r g u e  t h a t  t h e  F o r e s t  S e r v i c e  f a i l e d  t o  c o n s i d e r  t h e  i m p a c t s  
o f  t h e  i n e v i t a b l e  d r i f t  o f  p e s t i c i d e  i n t o  a r e a s  o u t s i d e  t h e  t a r g e t  s p r a y  a r e a .

[4 ]  T h e  E I S  d o e s  a d d r e s s  t h e  e f f e c t  o f  p e s t i c i d e  d r i f t i n g  o u t s i d e  t h e  t a r g e t  a r e a  
a n d  i n t o  d e s i g n a t e d  w i l d e r n e s s  a r e a s .  I t  a d o p t s  m i t i g a t i o n  m e a s u r e s  d e s i g n e d  t o  
p r e v e n t  h a r m  t o  m o t h s  a n d  b u t t e r f l i e s  i n  a d j a c e n t  w i l d e r n e s s  a r e a s .  T h e  
m i t i g a t i o n  m e a s u r e s  i n c l u d e  p r o v i d i n g  a  o n e - m i l e  b u f f e r  z o n e  a d j a c e n t  t o  w i l d e r n e s s  
a r e a s ,  w h e r e  n o  s p r a y i n g  w i l l  o c c u r ,  a n d  u s e  o f  o n l y  t h e  l e s s  h a z a r d o u s  t y p e  o f  
p e s t i c i d e  w h e r e  t h e r e  i s  a  c h a n c e  i t  m i g h t  d r i f t  i n t o  w i l d e r n e s s  a r e a s .  T h e  E I S ,  
h o w e v e r ,  d o e s  n o t  d i s c u s s  t h e s e  m i t i g a t i o n  m e a s u r e s  w i t h  r e s p e c t  t o  d r i f t  i n t o  
a d j a c e n t  a r e a s  t h a t  a r e  n o t  d e s i g n a t e d  w i l d e r n e s s  a r e a s .  T h e  E n v i r o n m e n t a l  G r o u p s  
a r g u e  t h a t  t h e  a d o p t i o n  o f  t h e  o n e - m i l e  b u f f e r  z o n e  a d j a c e n t  t o  w i l d e r n e s s  a r e a s  
p r o v e s  t h a t  i t  i s  n e e d e d  t o  p r e v e n t  d r i f t ;  t h e  f a c t  t h a t  i t  i s  n o t  c o n s i d e r e d  o r  
a d o p t e d  f o r  n o n - w i l d e r n e s s  a r e a s  s h o w s  t h a t  d r i f t  i n t o  t h e s e  a r e a s  s i m p l y  w a s  n o t  
c o n s i d e r e d .

T h e  F o r e s t  S e r v i c e  r e s p o n d s  t h a t  t h e  a n a l y s i s  i n  t h e  E I S  o f  t h e  i m p a c t s  o f  
s p r a y i n g  i n s i d e  t h e  t a r g e t  a r e a  c o u p l e d  w i t h  s t a t e m e n t s  i n  t h e  R e c o r d  o f  D e c i s i o n  
a r e  s u f f i c i e n t  t o  c o m p l y  w i t h  NEPA w i t h  r e s p e c t  t o  p e s t i c i d e  d r i f t .  A R e c o r d  o f  
D e c i s i o n  i s  p r o p o u n d e d  a f t e r  e n v i r o n m e n t a l  i m p a c t s  h a v e  b e e n  c o n s i d e r e d  i n  a n  E I S  
a n d  a  f i n a l  d e c i s i o n  t o  p r o c e e d  w i t h  a  p r o j e c t ,  a s  a n a l y z e d  i n  t h e  E I S ,  h a s  b e e n  
m a d e .  H e r e ,  w i t h  r e s p e c t  t o  p e s t i c i d e  d r i f t ,  t h e  R e c o r d  o f  D e c i s i o n  d o e s  n o t  
i m p l e m e n t  t h e  c o n s i d e r a t i o n s  c o n t a i n e d  i n  t h e  E I S  b u t  c o n t r a d i c t s  t h e  E I S  w i t h  
r e s p e c t  t o  p e s t i c i d e  d r i f t .

T h e  E I S  c o n c l u d e s  t h a t  " N e i t h e r  B . t . k .  n o r  T M - B i o C o n t r o l  [ i n s e c t i c i d e s ]  w o u l d  
a f f e c t  L e p i d o p t e r a  p o p u l a t i o n s  i n  a n y  u n p r o t e c t e d  [ n o n - t a r g e t ]  a r e a s . "  T h i s  i s  
q u i t e  d i f f e r e n t  f r o m  t h e  c o n c l u s i o n s  c o n t a i n e d  i n  t h e  R e c o r d  o f  D e c i s i o n  t h a t :  

E f f e c t s  o f  d i r e c t  a p p l i c a t i o n  o f  b o t h  B . t . k .  a n d  T M - B i o C o n t r o l  h a v e  b e e n  a n a l y z e d .  
A n y  e f f e c t s  o f  d r i f t  w o u l d  b e  s i m i l a r  o r  l e s s  t h a n  t h e  e f f e c t s  o f  d i r e c t  
a p p l i c a t i o n .  D r i f t  c a n n o t  b e  a v o i d e d .  O p e r a t i o n a l  g u i d e l i n e s  w i l l  m i t i g a t e  t h e  
i m p a c t s  f r o m  d r i f t .
T h e  R e c o r d  o f  D e c i s i o n  c o n c l u d e s  t h a t  t h e r e  w i l l  b e  e f f e c t s  o f  p e s t i c i d e  d r i f t  

s i m i l a r  t o  o r  l e s s  t h a n  t h e  e f f e c t s  o f  d i r e c t  a p p l i c a t i o n ,  w h i l e  t h e  E I S  c o n c l u d e s  
t h a t  t h e r e  w i l l  n o t  b e  a n y  e f f e c t s  o f  p e s t i c i d e  d r i f t .

T h e  F o r e s t  S e r v i c e  a l s o  p o i n t s  t o  i t s  P r o j e c t  G u i d e l i n e s  t o  s h o w  t h a t  p e s t i c i d e  
d r i f t  h a s  b e e n  a d e q u a t e l y  c o n s i d e r e d  a n d  a d d r e s s e d .  T h e  P r o j e c t  G u i d e l i n e s  
a d d r e s s  d r i f t  a s  f o l l o w s :  " [ I ] f  w i n d  w i l l  c a u s e  d r i f t  i n t o  n o n -  t a r g e t  a r e a s ,
s p r a y i n g  w i l l  b e  s t o p p e d  o r  o p e r a t i o n s  m o v e d  t o  a r e a s  w i t h  m o r e  f a v o r a b l e  
c o n d i t i o n s  . . .  [ a n d ]  * 1 1 9 2  [ s ] p r a y i n g  w i l l  b e  s u s p e n d e d  w h e n  w e a t h e r  c o n d i t i o n s  
c o u l d  c a u s e  d r i f t  i n t o  n o - s p r a y  a r e a s . "  T h e  p r o j e c t  g u i d e l i n e s  i n d i c a t e  t h a t  
d r i f t  w i l l  b e  a v o i d e d  b y  o p e r a t i o n a l  p r e c a u t i o n s ,  b u t  t h e  R e c o r d  o f  D e c i s i o n  f l a t l y  
s t a t e s  t h a t  " [ d ] r i f t  c a n n o t  b e  a v o i d e d . "  T h e  P r o j e c t  G u i d e l i n e s  a n d  t h e  R e c o r d  o f  
D e c i s i o n  c o n t r a d i c t  e a c h  o t h e r  o n  t h e  i s s u e  o f  d r i f t ,  j u s t  a s  t h e  E I S  c o n t r a d i c t s  
t h e  R e c o r d  o f  D e c i s i o n  w i t h  r e g a r d  t o  d r i f t .

T h e  P r o j e c t  G u i d e l i n e s  a l s o  a p p e a r  t o  b e  a t  v a r i a n c e  w i t h  a  D e p a r t m e n t  o f  
A g r i c u l t u r a l  d o c u m e n t  c o n c e r n i n g  d r i f t  c o n t r o l .  T h e  E n v i r o n m e n t a l  G r o u p s  
c h a r a c t e r i z e  t h e  D e p a r t m e n t  o f  A g r i c u l t u r e  d o c u m e n t  a s  a  " g u i d e l i n e "  f o r  s a f e  
a p p l i c a t i o n  o f  p e s t i c i d e s ,  w h i l e  t h e  F o r e s t  S e r v i c e  c h a r a c t e r i z e s  i t  a s  a  " f a c t  
s h e e t . "  I n  a n y  e v e n t ,  t h e  D e p a r t m e n t  o f  A g r i c u l t u r e  d r i f t  c o n t r o l  d o c u m e n t  s t a t e s
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t h a t  f o r  " d r i f t  c o n t r o l "  p e s t i c i d e s  s h o u l d  n o t  b e  a p p l i e d  a t  w i n d  s p e e d s  o v e r  f i v e  
m i l e s  p e r  h o u r .  T h e  P r o j e c t  G u i d e l i n e s  c a l l  f o r  s p r a y i n g  t o  s t o p  o n l y  i f  w i n d  
s p e e d s  e x c e e d  e i g h t  m i l e s  p e r  h o u r .

I n  a d d i t i o n  t o  t h e  E n v i r o n m e n t a l  G r o u p s ,  t h e  W a s h i n g t o n  D e p a r t m e n t  o f  F i s h  a n d  
W i l d l i f e  r a i s e d  c o n c e r n s  a b o u t  t h e  f a i l u r e  o f  t h e  E I S  t o  c o n s i d e r  p e s t i c i d e  d r i f t .  
I n  w r i t t e n  c o m m e n t s  a d d r e s s e 1 t o  t h e  F o r e s t  S e r v i c e ,  t h e  ' W a s h i n g t o n  D e p a r t m e n t  o f  
F i s h  a n d  W i l d l i f e  n o t e d  t h a t  ' [ t ] h e  D E I S  d o e s  n o t  d i s c u s s  B t k  d r i f t  a n d  t h e  
p o t e n t i a l  f o r  i m p a c t  t o  n o n t a r g e t  s p e c i e s  r e s u l t i n g  f r o m  d r i f t .  We h a v e  c o n c e r n s  
a b o u t  a r e a s  n o t  i n t e n d e d  ( a n d  n o t  r e c o m m e n d e d )  t o  r e c e i v e  B t k  a n d  n o n t a r g e t  s p e c i e s
b e i n g  i m p a c t e d . "  T h e  F o r e s t  S e r v i c e  p o i n t s  t o  a  r e s p o n s e  d i s c u s s i n g  n o n t a r g e t
s p e c i e s .  H o w e v e r ,  i t  h a s  n o t  s h o w n  w h e r e  i t  p e r f o r m e d  a n y  f u r t h e r  a n a l y s i s  o f  t h e  
d r i f t  i s s u e  o r  r e s p o n d e d  d i r e c t l y  t o  i t s  s i s t e r  a g e n c y ' s  c o n c e r n s  a b o u t  d r i f t .
O t h e r  c i r c u i t s  h a v e  h e l d  t h a t  w h e r e  s i s t e r  a g e n c i e s  p o s e  c o m m e n t s  s u c h  a s  t h i s ,  t h e
r e s p o n s i b l e  a g e n c y  m u s t  r e s p o n d .  S i l v a  v .  L y n n ,  4 8 2  F . 2 d  1 2 8 2 ,  1 2 8 5  ( 1 s t  
C i r ■ 1 9 7 3 ) . A l t h o u g h  S i l v a  i s  n o t  p r e c e d e n t  i n  t h i s  c i r c u i t ,  t h e  a p p a r e n t l y  
u n a n s w e r e d  c o n c e r n  o f  a  s i s t e r  a g e n c y  t h a t  d r i f t  w a s  n o t  a d e q u a t e l y  a d d r e s s e d  
w e i g h s  a s  a  f a c t o r  p o i n t i n g  t o w a r d  t h e  i n a d e q u a c y  o f  t h e  E I S .

B a s e d  o n  o u r  c o n s i d e r a t i o n  o f  a l l  o f  t h e  a b o v e  d e f i c i e n c i e s  t a k e n  t o g e t h e r ,  we 
h o l d  t h a t  t h e  F o r e s t  S e r v i c e ' s  d o c u m e n t a t i o n  d o e s  n o t  a m o u n t  t o  a  " r e a s o n a b l y  
c o m p l e t e  d i s c u s s i o n  o f  p o s s i b l e  m i t i g a t i o n  m e a s u r e s "  r e q u i r e d  b y  R o b e r t s o n  v .
M e t h o w  V a l l e y  C i t i z e n s  C o u n c i l ,  4 9 0  U . S .  3 3 2 ,  3 5 2 ,  1 0 9  S . C t .  1 8 3 5 ,  1 04  L . E d . 2 d  3 5 1  
( 1 9 8 9 ) , a n d  i s  a t  b e s t  a  " m e r e  l i s t i n g "  o f  m i t i g a t i o n  m e a s u r e s ,  w i t h o u t  s u p p o r t i n g  

a n a l y t i c a l  d a t a .  O k a n o g a n  H i g h l a n d s  A l l i a n c e  v .  W i l l i a m s ,  2 3 6  F . 3 d  4 6 8 ,  4 7 3  ( 9 t h  
C i r . 2 0 0 0 ) . T h e  F o r e s t  S e r v i c e  d i d  n o t  c o n s i d e r  h o w  f a r  p e s t i c i d e  m i g h t  d r i f t  o r  
i n  w h a t  d i r e c t i o n .  T h e r e  d o e s  n o t  a p p e a r  t o  b e  a n y  a n a l y s i s  o r  r a t i o n a l e  t o  
s u p p o r t  t h e  h i g h e r  w i n d  s p e e d  o f  e i g h t  m i l e s  p e r  h o u r  a s  o p p o s e d  t o  t h e  D e p a r t m e n t  
o f  A g r i c u l t u r e ' s  r e c o m m e n d a t i o n  o f  f i v e  m i l e s  p e r  h o u r .  T h e  l a c k  o f  a n y  a n a l y s i s  
o f  h o w  f a r  t h e  p e s t i c i d e  m i g h t  d r i f t ,  i n  w h a t  d i r e c t i o n ,  o r  o f  t h e  e f f e c t  o f  
s p r a y i n g  o r  n o t  s p r a y i n g  a t  d i f f e r e n t  w i n d  s p e e d s  c o u p l e d  w i t h  t h e  c o n t r a d i c t o r y  
s t a t e m e n t s  i n  t h e  P r o j e c t  G u i d e l i n e s ,  E I S ,  R e c o r d  o f  D e c i s i o n ,  a n d  t h e  a p p a r e n t l y  
u n a n s w e r e d  c o n c e r n s  o f  a  s i s t e r  a g e n c y  s i m p l y  d o  n o t  m e a s u r e  u p  t o  t h e  r e q u i r e m e n t s  
i n  t h i s  C i r c u i t  f o r  a  " h a r d  l o o k "  a n d  d i s c u s s i o n  o f  m i t i g a t i o n  m e a s u r e s  i n  
s i g n i f i c a n t  d e t a i l  t o  e n s u r e  t h a t  e n v i r o n m e n t a l  c o n s e q u e n c e s  h a v e  b e e n  f a i r l y  
e v a l u a t e d .  N e i g h b o r s  o f  C u d d y  M o u n t a in  v .  U n i t e d  S t a t e s  F o r e s t  S e r v . ,  1 3 7  F . 3 d  
1 3 7 2 ,  1 3 8 0  ( 9 t h  C i r . 1 9 9 8 ) . We t h e r e f o r e  h o l d  t h a t  t h e  E I S  d i d  n o t  a d e q u a t e l y  
a n a l y z e  t h e  i s s u e  o f  p e s t i c i d e  d r i f t .

T V . C O N C L U S IO N

We h o l d  t h a t  t h e  a e r i a l  s p r a y i n g  o f  p e s t i c i d e  b e i n g  c o n d u c t e d  b y  t h e  F o r e s t  
S e r v i c e  -*1193 i s  p o i n t  s o u r c e  p o l l u t i o n  a n d  r e q u i r e s  a n  NPDES p e r m i t .  We h o l d  
t h a t  t h e  E I S  i n a d e q u a t e l y  a n a l y z e s  t h e  i s s u e  o f  p e s t i c i d e  d r i f t .  We r e m a n d  t o  t h e  
d i s t r i c t  c o u r t  w i t h  i n s t r u c t i o n s  t o  e n j o i n  f u r t h e r  s p r a y i n g  u n t i l  t h e  F o r e s t  
S e r v i c e  a d e q u a t e l y  a n a l y z e s  t h e  i s s u e  o f  p e s t i c i d e  d r i f t  i n  a  s u p p l e m e n t  t o  t h e  
E I S ,  a n d  o b t a i n s  a n  NPDES p e r m i t .  [FN9]

F N 9 . B e c a u s e  we a r e  a b l e  t o  d e c i d e  t h e  s u b s t a n t i v e  i s s u e s  o f  t h i s  c a s e  
w i t h o u t  r e f e r e n c e  t o  t h e  t w o  s c i e n t i f i c  s t u d i e s  e x c l u d e d  b y  t h e  d i s t r i c t  
c o u r t ,  we d o  n o t  r e a c h  t h e  E n v i r o n m e n t a l  G r o u p s '  a r g u m e n t s  t h a t  t h e s e  s t u d i e s  
w e r e  i m p r o p e r l y  e x c l u d e d .
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REVERSED AND REMANDED WITH IN STRUCTIONS.
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B r i e f s  a n d  O t h e r  R e l a t e d  D o c u m e n t s  ( B a c k  t o  t o p )

a 2 0 0 2  WL 3 2 1 0 3 8 6 3  ( A p p e l l a t e  B r i e f )  A p p e l l a n t ' s  R e p l y  B r i e f  ( J a n .  2 2 ,  2 0 0 2 )

a 2 0 0 1  WL 3 4 0 9 1 6 6 4  ( A p p e l l a t e  B r i e f )  B r i e f  f o r  t h e  U n i t e d  S t a t e s  F o r e s t  S e r v i c e  
(Dec".  2 1 , 2 0 0 1 )

a 2 0 0 1  WL 3 4 0 9 5 6 1 8  ( A p p e l l a t e  B r i e f )  A p p e l l a n t s '  O p e n i n g  B r i e f  ( N o v .  1 3 ,  2 0 0 1 )  
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