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L E G A L  S E R V I C E S
DIVISION OF LEGAL AND RESEARCH SERVICES 

LEGISLATIVE AFFAIRS AGENCY
(907) 465-3867 or 465-2450 STATE OF ALASKA State Capitol
FAX (907) 465-2029 Juneau, Alaska 99801-1182
Mail Stop 3101 Deliveries to: 12S 6th St., Rm. 329

M E M O R A N D U M April 12, 2004

SU B JEC T:

TO :

FRO M :

Change to CSHB 490(JUB) (W ork Order No. 23-GH2070\D)

Representative Lesil McGuire,
Chair of House Judiciary Committee 
Attn: Vanessa Tondini

Barbara R. Craver 
Legislative Counse'

Enclosed is a final of CSHB 490(JUD). The version contains some technical changes 
that were apparently overlooked by the governor’s drafting attorneys. Three sections 
were added to deal with a contingent repeal of AS 23.20.520(10) contained in section 33, 
chapter 122 of the 1977 session laws. T iese  three sections, bill sections 10, 15, and 16, 
will operate only if the contingency described in the 1977 Act occurs. Also, in the title, 
"admissibility" was changed to "binding effect" to reflect the amendment in sec. 8 more 
accurately.

If I may be o f further assistance, please advise.

BRCrmed 
04-391.nied

Enclosure
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Rep. Dan Ogg 
Rep. Ralph Samuels

Juneau, AK 99801-1182 
(907) 465-4990

Rep.' Le. Gam Fax (907) 465*6592
Rep. Max Grucnherg

H o u s e  J u d i c i a r y  C o m m i t t e e

Memorandum
To: Leg. Legal

From: Vanessa Tondini, Committee Aide 
House Judiciary Committee

Date: April 7, 2004

Re: CS Request

Please create a final draft House Judiciary Committee Substitute for work order # 23- 
GH2070\A, HB 490, incorporating the attached conceptual amendment. The bill was passed 
out o f committee today.

If you have any questions, please call me at 4990. Thank you!

The information attached to this memo is CONFIDENTIAL an/or privileged. It is intended to be reviewed initially by 
only the individual named above. If the reader of this Memorandum is not the intended recipient or a representative of the 
intended recipient, you arc hereby notified that any review, dissemination, or copying of (he information contained herein is 
prohibited. If you have received this in error, please immediately notify the sender by telephone and return this to the 
sender at the above address.
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Frank H. Murkowski, Governor

DEPARTMENT OF LAW P.O. BOX I10300

OFFICE OF THE ATTORNEY GENERAL

JUNEAU, ALASKA 99811-0300 
PHONE: (907)465-3600
FAX: (907)465-2075

March 25, 2004

Representative Lesil McGuire 
Chair, House Judiciary Committee 
Alaska State Legislature 
State Capitol, Room 118 
Juneau, Alaska 99801

Re: HB 490 - "An Act relating to the release o f employment security records, to the admissibility 
o f determinations and decisions regarding unemployment compensation benefits, and to 
contributions, interest, penalties, and payments under the Alaska Employment Security Act; 
providing that property under the Alaska Employment Security Act is not subject to the Uniform 
Unclaimed Property Act; and providing for an effective date."

Dear Representative McGuire:

I am writing this letter to request that you schedule the above bill for a hearing at your 
earliest convenience.

If you have any questions, please feel free to contact me.

Sincerely,

GREGG D. RENKES 
ATTORNEY GENERAL

DWM/lco

cc: Mike Tibbies, Legislative Director, Office o f the Governor
Deborah Behr, Legislation and Regulations Attorney, Department o f Law
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S t a t e  o f  A l a s k a

O F F IC E  O F  T H E  G O V E R N O R
J u n e a u

P.O. BOX 1 10001 
juneau. Alaska 99811-0001 

(907) 465-35C0 
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F e b r u a r y  13, 2004

T h e  H o n o r a b le  P e te  K o t t  
S p e a k e r  o f  t h e  H o u s e  
A la s k a  S ta te  L e g is la t u r e  
S ta te  C a p it o l ,  R o o m  208 
J u n e a u ,  A K  99801-1182

D e a r  S p e a k e r  K o tt:

U n d e r  th e  a u t h o r it y  o f  a r t ic le  I I I ,  s e c t io n  18, o f  t h e  A la s k a  C o n s t it u t io n ,  I 
a m  t r a n s m it t in g  a  b i l l  r e la t in g  to  th e : (1) t h e  r e le a s e  o f  e m p lo y m e n t  s e c u r it y  
r e c o r d s  fo r  la w  e n f o r c e m e n t  p u r p o s e s ;  (2) a d m in is t r a t iv e  h e a r in g  d e c is io n s  o n  
u n e m p lo y m e n t  b e n e f it s ;  a n d  (3) f e d e r a l c o m p l ia n c e  a n d  o t h e r  t e c h n ic a l 
c o r r e c t io n s  to  t h e  A la s k a  E m p lo y m e n t  S e c u r it y  A c t .

T h is  b i l l  w o u ld  a l lo w  th e  D e p a r tm e n t  o f  L a b o r  (DOL) to  r e le a s e  
e m p lo y m e n t  s e c u r it y  r e c o r d s  to  a  s ta te  d is t r ic t  a t to r n e y , a  m u n ic ip a l  a t to r n e y , 
a  U n it e d  S ta te s  a t to r n e y , a n d  t h e  F e d e r a l B u r e a u  o f  In v e s t ig a t io n  fo r u s e  in  
c r im in a l  in v e s t ig a t io n s  a n d  p r o s e c u t io n s . U n d e r  c u r r e n t  la w , e m p lo y m e n t  
s e c u r it y  r e c o r d s  a re  c o n f id e n t ia l  fo r c r im in a l  in v e s t ig a t io n  a n d  p r o s e c u t io n  
p u r p o s e s .

T h is  b i l l  w o u ld  c o d if y  t h e  A la s k a  S u p r e m e  C o u r t ’s d e c is io n  i n  M a n n in g  v . 
A la s k a  R a i lr o a d  C o r p o r a t io n . 853 P .2 d  1120 (A la s k a  1993). I n  t h a t  c . se , th e  
c o u r t  h e ld  t h a t  t h e  c o m m is s io n e r  o f  D O L ’s d e c is io n  g r a n t in g  th e  p la in t i f f  
u n e m p lo y m e n t  b e n e f it s  d id  n o t  a u t o m a t ic a l ly  r e q u ir e  a  f in d in g  o f  w r o n g f u l 
t e r m in a t io n  in  a  la t e r  c o u r t  c a s e . U n e m p lo y m e n t  c la im s  r a r e ly  p r o v id e  a n  
in c e n t iv e  fo r  th e  e m p lo y e r  to  p a r t ic ip a t e ,  m u c h  le s s  s p e n d  a  s ig n if ic a n t  a m o u n t  
o f  t im e  a n d  m o n e y  in v e s t ig a t in g  t h e  fa c ts  a n d  b r in g in g  th o s e  fa c ts  to  th e  
a t t e n t io n  o f  t h e  h e a r in g  o f f ic e r . E m p lo y e r s  h a v e  l i t t le  in c e n t iv e  to  p a r t ic ip a t e  i n  
a n  u n e m p lo y m e n t  b e n e f it s  c la im  h e a r in g  s in c e  t h e ir  b o t t o m  l in e  is  o n ly  
m a r g in a l ly  a ffe c te d  b y  th e  o u t c o m e . T h is  g iv e s  a n  e m p lo y e e  th e  o p p o r t u n it y  to  
r e c e iv e  a  fa v o r a b le  d e c is io n  i n  a n  u n c o n t e s t e d  u n e m p lo y m e n t  b e n e f it s  c la im  
a n d  u n f a ir ly  le v e r a g e  t h a t  d e c is io n  a g a in s t  t h e  e m p lo y e r  i n  a  la t e r  c o u r t  c a s e .

F in a l ly ,  t h e  b i l l  m a k e s  a  n u m b e r  o f  c h a n g e s  to  b r in g  A la s k a  la w  in t o  
c o m p l ia n c e  w it h  f e d e r a l la w , r e s o lv e s  c o n f l ic t s  i n  A la s k a  s t a t u t e s  a n d  m a k e s  
o t h e r  t e c h n ic a l  a m e n d m e n t s .  O t h e r  c h a n g e s  in c lu d e  p r o v is io n s  d e a l in g  w it h  
p a y m e n t  a n d  c o l le c t io n  o f  u n e m p lo y m e n t  ta x e s  b y  D O L  f r o m  e m p lo y e r s , 
e x p a n d in g  th e  a b i l i t y  o f  D O L  to  c o l le c t  o v e r p a y m e n t s  o f  u n e m p lo y m e n t
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c o m p e n s a t io n  b e n e f it s  o n  b e h a lf  o f  o t h e r  s ta te s , c la r if y in g  w h ic h  h e a lt h  
p r o f e s s io n a ls  a re  e x c lu d e d  f r o m  th e  A la s k a  E m p lo y m e n t  S e c u r it y  A c t , a n d  
c la r if y in g  t h a t  t h e  d e f in it io n  o f  “w a g e s ” d o e s  n o t  in c lu d e  e d u c a t io n  a s s is t a n c e . 
O f  t h e s e , t h e  p r in c ip a l  c h a n g e  w o u ld  r e m o v e  t h e  r e q u ir e m e n t  t h a t  
u n e m p lo y m e n t  c o m p e n s a t io n  b e  d e p o s it e d  in t o  t h e  u n c la im e d  p r o p e r ty  f u n d . 
F e d e r a l la w  r e q u ir e s  s u c h  f u n d s  to  b e  d e p o s it e d  in t o  th e  u n e m p lo y m e n t  
in s u r a n c e  t r u s t  f u n d .

I  u r g e  y o u r  p r o m p t  a n d  fa v o r a b le  a c t io n  o n  t h is  m e a s u r e .

S in c e r e ly  y o u r s ,

F r a n k  H . M u r k o w s k i 
G o v e r n o r

E n c lo s u r e
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H O U S E  B IL L  490 
“ A N  A C T  R E L A T IN G  T O  T H E  R E L E A S E  O F  E M P L O Y M E N T  

S E C U R IT Y  R E C O R D S , T O  T H E  A D M IS S IB IL IT Y  O F  
D E T E R M IN A T IO N S  A N D  D E C IS IO N S  R E G A R D IN G  U N E M P L O Y M E N T  
C O M P E N S A T IO N  B E N E F IT S , A N D  T O  C O N T R IB U T IO N S , IN T E R E S T , 

P L E N A L 1 IE S , A N D  P A Y M E N T S  U N D E R  T H E  A L A S K A  E M P L O Y M E N T  
S E C U R IT Y  A C T ; P R O V ID IN G  T H A T  P R O P E R T Y  U N D E R  T H E  

A L A S K A  E M P L O Y M E N T  S E C U R IT Y  A C T  IS  N O T  S U B JE C T  T O  T H E  
U N IF O R M  U N C L A IM E D  P R O P E R T Y  A C T ; A N D  P R O V ID IN G  F O R  A N

E F F E C T IV E  D A T E .”

S E C T IO N A L  A N A L Y S IS  
O F F IC E  O F  T H E  A T T O R N E Y  G E N E R A L

S ection  1: C urrently  under A S 23 .20 .110(g), w hen the E m ploym en t
Security  D ivision (“E S D ”) p rov ides em ploym ent security  
records to  officers and em ployees o f  an o ther state ag ency  or a 
federal agency, the officers and em ployees must, keep 
em ploym ent security  records confiden tial. This section  w ould  
am end A S 23 .20 .110(g) to add that w hen ESD  provides 
em ploym ent security  records to officers or em ployees o f  a 
m unicipal agency, the m unicipal officers and em ployees m ust 
also  keep the records confidential. T his am endm ent is necessary  
because under section 2 o f  the bill, ESD  will be p rov id ing  
em ploym ent security  records to m unicipal attorneys w hen they  
need them  for crim inal investigations and prosecutions.

S ection  2: This section w ill allow  ESD  to re lease  em ploym ent security
records for crim inal investigations and  prosecu tions. ESD  
period ically  receives requests fo r em ploym ent security  records 
from  the U .S. A tto rney’s O ffice, the D istric t A tto rn ey 's  O ffice , 
m unicipalities, and the FBI fo r purposes related  to  crim inal 
investigations and prosecutions. U nder A S 23 .20 .110 , 
em ploym ent security  records are confiden tial and does n o t allow  
the release o f  these records fo r crim inal investigations o r 
prosecu tions purposes, excep t fo r em ploym ent secu rity  fraud 
cases. T he U .S. D epartm ent o f  L abor has ap pro ved  the 
am endm ent to allow  ESD  to release confiden tial em ploym ent 
security  records for crim inal investigation  and  prosecu tion  
purposes. O ther states have allow ed the release o f  these records 
for crim inal investigation and prosecution  purposes.

HB 490: Sectional A nalysis 
Page 1 o f 3



Section 3:

S ection  4:

S ection  5:

S ection  6: 

S ection  7:

S ection  8:

This section w ould  am end A S 23 .20 .115. A S 23.20.115 
provides that it is a class B m isdem eanor for an o fficer or 
em ployee o f  the state or a federal agency  to  m ake an 
unau thorized  disclosure o f  em ploym ent security  records. The 
am endm ent to  AS 23.20.115 adds that it is a  class B 
m isdem eanor for an o fficer o r em ployee o f  a  m unicipality  to 
m ake an unau thorized disclosure o f  em ploym ent security  
records.

This section am ends A S 23.20.225(e) to rem ove reference to the 
provisions o f  D epartm ent o f  R evenue law  regard ing  disposal o f  
abandoned property  and authorizes the D epartm ent o f  L abor and 
W orkforce D evelopm ent to adopt regu la tions p rov id ing  fo r the 
distribution o f  unclaim ed excess contributions. Federal law  
requires that unclaim ed excess contributions be  deposited  back 
to  the UI T rust Fund rather then the s ta te ’s general fund. 
C onsequently , unclaim ed excess contributions do not fall under 
the provisions o f  AS 34.45.110 -  AS 34.45 .430.

U nder the Em ploym ent Security  A ct, o fficers and  em ployees o f  
a corporation m ay be liable for em ploym ent security  taxes i f  the 
corporation fails to pay  the taxes. T h is section  w ill add that 
m em bers, m anagers and em ployees o f  a lim ited  liab ility  
com pany (“ L L C ”) m ay be liable for em ploym ent security  taxes 
i f  the LLC  fails to pay  the taxes.

T his section will allow  a m em ber, m anager, o r em ployee o f  a 
LLC to appeal a determ ination o f  tax liability .

C urrently  under A S 23.20.390(e), ESD  can only recover, on 
b e h a lf  o f  another state, unem ploym ent com pensation  benefits 
that a person fraudulently  obtained. This bill w ould  am end  AS 
23.20 .390(e) to allow  ESD  to collect, on b e h a lf  o f  an o th er state, 
any benefits to w hich a person w as no t en titled , even those that 
w ere no t fraudulently  obtained. This bill w ould  bring  A laska 
into conform ity  w ith the In terstate R eciprocal O verpaym ent 
R ecovery A rrangem ent.

AS 23 .20 .497 currently  provides that unem ploym ent 
com pensation decisions are no t adm issib le in ano ther ac tion  or 
proceeding. This am endm ent w ill c la rify  that un der AS 
23.20.497 unem ploym ent com pensation decisions a re  not 
adm issib le in an arbitration proceeding.

HB 490: Sectional A nalysis
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S ectio n  10: 

S ec tio n  11:

Section 9:

S ection  12:

S ection  13: 

S ection  14:

This section w ould am end A S 23 .20 .520(10), w hich defines 
“em ploying  un it,” to  include a lim ited  liab ility  com pany.

This section defines “m unicipal agency .”

This section w ill bring  the E m ploym ent Security  A ct into 
alignm ent w ith the Federal U nem ploym ent T ax A ct (“F U T A ”) 
by  clarify ing w hich health professionals are excluded from  the 
defin ition  o f  em ploym ent. U nder FU TA , em ployed student 
nurses and m edical interns are exem pt from  FU TA . This 
section w ould am end AS 23.20 .526(a)(16) to  sim ilarly  provide 
that student nurses and m edical in terns are exem pt from  the 
E m ploym ent Security  Act. T herefore  em ployers w ill no t have 
to pay  em ploym ent security  taxes for these em ployees and these 
em ployees will no t be able to co llect unem ploym ent benefits.

This section w ould am end AS 23 .20 .530(b) by  adding a new  
paragraph  that provides an exclusion from  the defin ition o f  
w ages o f  paym ents or benefits provided by  an em ployer under a 
p lan  to provide educational assistance to  its em ployees. FU TA  
already provides fo r this exclusion from  its defin ition o f  w ages 
so th is section brings the E m ploym ent S ecurity  A ct into 
alignm ent w ith FU TA .

This section provides a conform ing am endm ent to  section 4. 
T he proposed  am endm ent to  A S 34 .45 .760(14) provides that for 
pu iposes o f  the U niform  U nclaim ed P roperty  A ct, “p roperty” 
does not include unclaim ed excess contribu tions un der the 
E m ploym ent Security  Act.

T he A ct w ould take effect im m ediately  under AS 01 .10 .070(c).

H B 490: Sectional A nalysis
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M r. C h a i r m a n ,  m e m b e rs  o f  th e  com m ittee :  M y  n a m e  is T o m  Nelson, I am the
Director o f  the Employment Security Division, Alaska Department o f Labor and 
Workforce Development. I will be speaking to sections 4-7, 9, & 11-13 o f House Bill 
490, and I understand representatives o f the Department o f Law will be addressing the 
other sections o f this legislation.

T h e  p ro p o sed  s ta tu te  ch an g es  are largely housekeeping and clarification o f existing 
statute. The changes provide Alaska language alignment with federal law and will bring 
us into compliance with the unemployment insurance overpayment arrangement we have 
with other states.

Section 4 authorizes the department to adopt regulations providing for the distribution o f 
unclaimed excess contributions.

Sections 5, 6, &  9 clarifies statute by adding the terms manager and limited liability 
company to existing definitions.

Section 7 brings Alaska into conformity with the Interstate Reciprocal OveqDaymenl 
Recovery Arrangement (1RORA) and provides the Employment Security Division the 
ability to collect unemployment insurance overpayments on behalf o f  other states caused 
by reasons other than fraud. States participating in this agreement already provide this 
service to Alaska.

Section 11 aligns Alaska language with federal law by clarifying which health 
professionals are excluded from the definition o f employment. Only student nurses and 
medical interns arc excluded and this clears up existing language.

Section 12 clarifies language that provides an exclusion From the definition o f  wages o f 
payments or benefits provided by an employer for purposes o f educational assistance to 
its employees. Federal law already provides this exclusion from their definition o f 
wages.

Section 13 removes reference to the provisions o f Department o f Revenue law regarding 
disposal o f abandoned property. Federal law requires that unclaimed excess 
contributions be deposited back into the Trust Fund.

T h a n k  you fo r  the  o p p o r tu n i ty  to testify. I will be h a p p y  to a n sw e r  an y  questions.


