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W h y  M e d i c a l  L i a b i l i t y  R e f o r m  is  I m p o r t a n t

Alaska’s medical liability system is breaking down, which will have a direct affect on patient access to 
physicians.

During the last year, the Alaska marketplace for professional liability insurance for physicians shrank to 
2 doctor owned and operated insurers -  MIEC and Norcal.

Both MIEC and Norcal have initiated changes in their rate structure in the last two years that have 
significantly increased physician professional liability insurance premiums in Alaska.

Other professional liability insurance insurers have not shown interest in conducting business in Alaska.

Why is this important to Alaskans?

□ Alaska relies on attracting physicians from the rest of the country. We have no medical school.
□ Alaska reportedly has one of the fewest numbers of physicians per capita in the country and 

arguably has the fewest.
□ Providence Hospital released a study in the fall of 2.002 that showed Anchorage is short 200 full 

time equivalent physicians with critical shortages in specialties such as, general internal medicine, 
psychiatry and ENT.

□ The Alaska State Medical Society has indicated the physician workforce is rapidly aging with 
over half tire physicians over the age of 50.

□ A huge and imminent recruiting effort is necessary to insure that Alaska has sufficient numbers of 
well-trained doctors.

□ A practice environment that is conducive to attracting well-trained physicians in sufficient 
numbers is essential to adequate health care for Alaskans.

□ The professional liability environment is key to a. good practice environment.
• Insurance availability
• Insurance affordability

□ In other words, attracting and keeping adequate numbers of physicians in Alaska requires 
available and affordable malpractice coverage.

□ Costs for professional liability insurance premiums affect the cost of health care. Those costs 
directly impact the payment rates for both Medicare and Medicaid.

Alaska’s 1997 Liability Reform addressed many of the problem areas, but did not sufficiently address 
caps on non-economic damages (e.g. pain and suffering).

Current capu allow for pain and suffering awards to reach almost $2,000,000.

The standard that has been set in California (under MICRA) is $250,000 and is the gold standard sought 
in numerous states and in the federal reform measures.

A $250,000 cap on non-economic damages will have the nest significant impact on professional liability 
rates and will help to attract other insurers into the Alaska market place.

Instituting a $250,000 cap on non-economic damages will help stabilize professional liability rates.

Instituting a $250,000 cap on non-economic damages will help create a practice environment that will 
help recruit the doctors that we need.

Instituting a $250,000 cap on non-economic damages will help temper the increases in federal and state 
budgets for Medicare and Medicaid.
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S ta te  s t a t is t ic s  p o in t  to  a, c o m in g  m e d ic a l c r u n c h  a s  a g in g  d o c t o r s  r e t i r e
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ne of the youngest s ta les in the nation has an 
aging problem: Its doctors a re  growing older.

J im  Jordan, executive director of the Alaska 
State Medical Association, wanted to know ju s t how 
old Alaska’s doctors had become. Ilis staff studied a  
list of physicians and guessed their ages from the 
dates they graduated from medical school. Based on 
his study, about half are oider than 50.

His guess was right. Leslie Gallant, executive ad­
m inistrator of the sta te  medical board, verified Jo r­
dan’s research  with her own database, complete with 
ages. Today, 48 percent of Alaska’s licensed doctors 
have passed  the half-century mark.

Gallant’s data shows a  sharp  drop-off in practicing 
physicians as the decades m ount up: Almost 650 re ­
tain their licenses in their 50s, but less than half that 
many rem ain licensed into their 60s. Slightly more 
than 100 of the s ta te ’s 2,170 doctors a re  70 or older.

T hat statistic  foreshadows a  pending crisis.
“Within the next 10 years, we could lose as many as 

half of Alaska’s doctors,” said Dr. Harold Johnston, a 
family practice physician who’s older than 50.

When these  doctors retire  or cut back their prac­
tices, more doctors will have to move here and fill in. 
But tha t’s not happening.

“They’re  not coming to Alaska,” Johnston said.
At least not with the frequency they did in the past.
“T here’s going to be a problem, and we see it com­

ing,” said Dr. Tom Nighswander, who (urns 60 this 
year. “And the time to be working on it is now."

Doctors used to come to Alaska for many reasons. 
Physicians cam e here to flee states that had health

There s going to be a problem, and 
we see it coming. And the time to be 

working on it is now.
99

-  Dr. Tom Nighswander

maintenance organizations.
“They were what I term ed to be 'managed care 

refugees,’ ” Jordan  said.
But Johnston said managed care is changing, and 

fewer doctors are moving here for that reason now.
Decades ago, the governm ent signed up doctors to 

come north and work with the military and the U.S. 
Public Health Service. In the early 1970s, Nighswan­
der cam e to Alaska to fulfill a  two-year contract with 
the U.S. Public Health Service.

“That is where the Indian Health Service got all 
their manpower,” he said.

Thirty years later, he’s still here. Other physicians 
who came to Alaska through the health service fin­
ished their contracts and elected to stay, too.

Nighswander said the public health service’s role 
in Alaska has changed since those days. It no longer 
brings doctors to Alaska to serve the Native popula­
tion. Instead, the tribes have taken over and directly 
recruit their own physicians to care for Alaska

See Page H-2, DOCTORS
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State officials are concerned about Alaska's ability to seive the medical needs of residents as the state's physicians get older. Records show a sharp drop in the state's number of physicians who continue to practice beyond the age of 60. Almost half the state’s licensed physicians are more than 50 years old.
Age
group Number of licensed physicians

-30: 9

60-70

70-80 j 

80+17

Source: Alaska Slate Medical Guard 2002
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N ative* , b e  sa id . T h a t r a s t e s  
tr ib e s  re c ru i t  d o d o s  j u s t  fika 
an y  o th e r  p r iv a te  b e a s b  c a re  
p ro v id e r in  tow n.

S om e fa c to rs  will B h rg y i 
th re a te n  A lask a 's  r e c n d to x m t 
e ffo rt a. S o m e  d o c to rs  d o n 't  
like th e  w e a th e r  h e re ; o th e rs  
find  th e  s to le  to o  r e m o te  an d  
fa r  from  famCfr.

“W e 're  a  lo n g  v rsy  from  
an y w h ere ,"  J o rd a n  sa id . "U n ­
til p e o p le  c o m e  up  h e r e  en d  
v is it, th e y  th in k  th a t  w e ’r e  a t  
th e  o th e r  en d  of tb*  w orld .”

D r. G era ld  M orria, a  r e tire d  
In te rn is t, s a id  i f a  e b ra y i  b e en  
a  little  d ifficu lt to  re c ru i t  d o c ­
to r s  h e re  u n le s s  th e y  w ere  
p e o p le  w ho eq jcyod  th e  o u t­
d o n e .

C e r ta in  sp e c ia lt ie s  a r e  
h a rd e r  to  r e c ru it  th a n  o th e rs . 
T h e  s t a t e  m e d ic a l s a s o d e -  
tio n 's  re c o rd s  id en tifie s  uety  
th r e e  r tc u m a  tohlgW a In  A la s­
ka , d o c to rs  w h o  sp ecia lize  in  
tr e a tin g  a r th r i t is  a n d  s im ila r  
nihngn ts . All o f  th e m  a re  o ld e r 
th a n  *0, acco rd in g  to  G allan t's

“W e b ad ly  n e e d  in te rn is ts  
In tow n ,"  sa id  D r . K ettb  
B ro w n sb e rg er , a lo n g - tim e  te -  
t s m l s t  “I t’s  v e ry , v e ry  slim  
r ig h t now .”

B ro w n s b e rg e r  la 40 y e a r s  
o ld  s n d  h a s  b e e n  p n e t t d n g  
m ed ic in e  in  A laska  fo r  m o re  
th a n  JO y e a rs .  H e  sa id  h e  fee ls 
like b e  n e e d s  to  s ta y  hr p r a c ­
t ic e  to  ta k e  c a r e  o f  b in  p a - 
tie n ls . Dr. Katth Bnsnstxvger, 69, has boon s  general practitioner in

“ I w Q  n e v e r  a b an d o n  n u  Anchorags for more than 30 yosrs. 
p a lie n ls , u n le s s  I  y e t s ick ,"  h e
sa id .

F ellow  in te rn is ts  s a y  th e y  
s tru g g le  to  find p a r tn e rs  w hoU  
h e lp  m a n a g e  th e  w ork load . 
M o rris  a n d  a  fo rm e r  co l­
le ag u e , D r. K k b d e  O T aH on, 
tr ie d  to  r e c ru i t  p a r tn e r s  to  
a u g m e n t th e ir  p ra c tic e  a t  A n­

a s  a  whole, is  on  th e  v e rge  of a  and  poss& ly su b s id ize  th e  new  
m edical c r in s ."  * p h y sic ian s’ s a la r ie s  u n til they

R e c ru itm e n ts  becom e 
m o re  difficult a s  p rim ary  c a re  
d o c to rs , su c h  a s  in te rn is ts , a re  
m ak in g  teas m oney  th a n  spe- 
d rJ is ta , focal in te rn is ts  say . in  
ad d itio n , d o c to rs  in g en era l

c b o ra g e  C om m unity  In -  s a y  th ey  m ak e  le s s  a n d  le ss  
te rn ls ts , a  d in ic  th a t  d isso lved  m oney  on  M ed icare  p a tie n ts
la s t w eek.

"1 tr ie d  fo r  y e a r s  to  
so m eb o d y  u p  h e re  to  [ 
rh eu m a to lo g y  w ith  m e  a n d  to

b e c a u se  th e  fed e ra l g o v e rn ­
m e n t is  d ec rea s in g  th e  M edi­
c a re  re im b u rsem en t ra te . 

"M o re  an d  m ore  physicians
o s s i s i  th e  c o m m u n ity  to  th a t  a r e  n o t go ing  in to  p rim ary

c o re  b e c a u se  It d o e sn 't  pay ,' 
O TaU ot] sa id . “S o  th e  o h rs i-  
o a n  s h o r ta g e  is  ju s t  g e ttin g  
w orse  and  w orse."

D octors sh a red  possible  so- 
lu tio o s, including try ing  to  g e t 
tb s  g o v e rn m en t to  im prove 
M e d ic a re 's  re im b u rsem en t

su b s p ed a ity ,"  M o rris  sa id .
“I d id n l  ev en  g e t a  rrihble."
\ j  r  unuu  o p e n ed  a  n ew  ram ­

ie  to d ay . S h e  a n d  D r. J e a n n e  
H onor, a n  In te rn is t  o ld e r  th a n  
60, hove  e n c o u n te re d  leg s! 
p ro b le m s  w h en  try in g  to  r e ­
c ru i t  p h y s ic ia n s . B o th  a d v e r - ___________ __________________
tised  fo r  p a r tn e r s ,  b u t  th e  few  r a le s .  Jo h n s to n  sa id  th e  m tm -
r e s p o n s e s  th a t  c a m e  in  w e re  h e r  o f  A laskan s a d m itted  cv-
firom fo re ig n  d o c to rs  w ith  e r y y e a r  to  th e  WWAMI m odi-
v isa s . T h e  law  aUows d o c to rs  c a l sch o o l p ro g ram  could  b e
w ith  v isa s  to  o ta y  in  th e  co u n - in c re a s e d  if th e  s ta te  ap-
try  so  lo n g  a s  th e y  w o rk  in  proved  m ore  firad in g  WWAMI _______ „ ______________ ______
m ed ica lly  u n d e rs e rv e d  a r e a s ,  p ro v id es  m ed ica l ed u ca tio n s  fo u r y e o rs  o f u n d e rg ra d u a te
th e  d o c to rs  sa id . N e ith e r  O '- to  s tu d e n ts  from  W ashington , s tud y , U icn fo u ry carx  of m odi-
F allon  n o r  B o o a r  w ork  in  s u c h  W yom ing, A laska, M onlnno
a o  a re a , ev en  th o u g h  th ey  sa id  an d  Idaho,
u n d e rs e rv e d  a r e a s  a r e n 't  f a r  f ie  a lso  ta lk ed  a b o u t th e  
aw ay . O T h llo n  fina lly  fo u n d  a  possib ility  o f in c rea s in g  th e
u ew  p a r tn e r ;  th e  d o c to r  g re w  n u m b s -  o f  m edical re s id en ts
u p  in  A laska  a n d  w an ted  to  re -  in  th e  s ta te 's  only  resid en cy

p ro g ra m  fo r  fam ily  p rac tic e  
docto rs.

O’Ffclfoa sa id  s b u  tlvx igh t 
th e  s la te  g o v e rn m en t should 
c o n s id e r  providing Incen tives

becom e productive.
“W e're  going  to  h a v e  to  be a 

n e t im p o rte r  o f  p h y s ic ia n s ,"  
N ighsw ander sa id .

D o d o is  m igh t b e  en tic ed  to 
m ove h e re  If th e  s ta te  c am e  up  
w ith differen t w ays to  p rac tic e  
m edicine, b e  sa id .

“ I w ork  w ith a  to t o f  young  
physicians, a n d  th e y  a r e  no t 
w illing to  w ork  th e  h o u rs  th a t 
w e did  in  th e  p a s t ,”  b e  sa id . 
“And th ey 're  p robab ly  sm a rt."

One alternative might be 
flex Hmf. h* nTywwlno
d o c to rs  to  w o rk  d llfc re n i 
sh ifts , su c h  a s  w o rk in g  40 
h o u rs  In four d ays.

F ix ing  th e  p ro b le m  w o n ’t  
h ap p en  quickly. J o r d a n  sa id . 
A ssum ing tha t h a lf  o f  A laska 's  
do c to rs re t i re  In 10 y e a r s ,  J o r ­
d an  w arn ed  It cou ld  ta k e  a t  
le a s t th a t  long (o c re a te  n  new  
c ro p  o f incom in g  p h y sic ian s . 
T o  beco m e  a  d o c to r , s  h igh  
sch o o l g ra d u a te  m u s t fin ish

tu rn , s h e  sa id .
O ’F a llo n  w ro te  to  U fi. Sea .

T e d  S te v e n s  th is  sp r in g  to  e x ­
p la in  th e  re c ru i tm e n t  p ro b ­
lem s.

“ n ’is  is  Uio p a t te rn  fa r  to  rcc ru lt'phy i.'c lans In Alaska 
m ap y  m ed ica l p ra c tic e s  In A n­
c h o ra g e ,"  s h e  w ro te . " T h e  
p h y s ic ia n s  in  th is  co m m u n ity  
n a v e  b e c o m e  o v e rw h e lm e d  
en d  ex h au s ted .

"A n ch o rag e , e n d  th e  s ta te

finally  a  I 
d cncy  th a t  cou ld  la k e  th re e  
m o re  y e ars , h e  ad d ed .

" I t 's  n o t like y o u  c a n  tu rn  
th e  sw itch  an d  s i y ,  TVe n e ed  
m o re  d o c to rs  to m o rro w ' an d  
I t's  go in g  to  h a p p e n ,"  J o rd a n  
sa id . "T h e re 's  o lo n g  b e ad  
s ta r t  th a t 's  need ed .”

■ RtportwAnn Pvtrmpo can t ;  
readied «l epotrmpoffwincom.

Study casts doubts

Get the newspaper.

not the biU.

E-2 Tuwdsy.geptambor3.2002* ___________________________ COVER STOR1

D O C T O R S :  S ta te  m a y  fa c e  s h o r ta g e
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November 6,2003

Alaska policyholders update -  renewal 2004

R a te  in c r e a s e
The Alaska Division of Insurance has approved recommendations from our consulting actuaries for the 
following rate changes, which will apply upon renewal of your coverage February 1,2004:

• A 5% base rate increase for all physician and non-physician employee classes.
• Premium for separate medical corporation and partnership policies will increase from 7.5% to 

10% of individual physician members and employed doctors premium.
• Neurologists and nconatologists will be reclassified into higher-rated categories, with increases 

of 20% and 8.7%, respectively.
• Policyholders who purchase $2/4 million or higher limits o f liability will experience higher 

charges for the excess portion of the rate, ranging from 10% to 22%, depending on specialty and 
rate classification.

Norma] claims-made step rate increases will apply to policyholders insured for less than five years. New 
to practice discounts will continue to apply for the first three years of practice.

The rate increase is needed because claims severity (the average cost to defend malpractice claims 
reported by our Alaska policyholders and to settle a small percentage of them) has risen in the last few 
years. At the same time, the investment income MIEC earns, which is used to offset rates, is lower due 
to declining interest rates on bonds, which comprise the majority of MIEC’s investment portfolio.

With this increase, MIEC’s Alaska rates will be at about half their 1992 levels, while over the same 
period, the Consumer Price Index rose by 58%. MIEC also returned $23.1 million in dividend credits to 
Alaska policyholders between 1991 and 2001.

W h a t's  d r iv in g  u p  th e  c o s t s  o f c la im s?
Almost 90% of claims reported by MIEC’s policyholders result in no payment of indemnity to plaintiffs. 
That statistic hasn’t changed much over the years and serves as the best evidence of just how 
dysfunctional the medical tort system has become. However, in the 10% of cases that are settled or tried 
to a plaintiff verdict, the average costs of indemnity and legal defense rose from $138,676 on claims 
closed between 1991 and 1996, to $289,153 for claims closed in the latest six years.
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We think there are several causes:

• Juries are sympathetic to severely injured plaintiffs, regardless of whether the defendant(s) 
medical care caused or contributed to their injuries.

• Catastrophically injured plaintiffs require sophisticated, round-the-clock care -  economic 
damages that are not limited by Alaska's cap on pain and suffering loss. Experts testify in court 
that such care will be prohibitively expensive in future decades. Even when future damages are 
reduced to present value and we pay them in installments by purchase of annuities, the present 
value can run into many millions of dollars.

• The complex technology o f today’s medicine, with stretched and diminishing resources of 
medical care, creates a dangerous environment for physicians, hospitals and other health care 
providers. Well-known capabilities of modem medicine create expectations of perfection, so 
that when a catastrophic outcome occurs, some people readily believe it is due to negligence. 
They want compensation for their injury and loss. The hugely expensive, adversarial lawsuit 
industry results,

• New theories o f liability and new legal arguments intended to wrest settlements or larger 
verdicts have become common. Some arise from medical procedures or drugs alleged to be 
harmful. Some spring from exploitation of well-intended legislation to protect against elder 
abuse or prevent unwarranted transfer of patients from one hospital to another for financial 
reasons. These cases carry the threat o f punitive damages or include allegations o f fraud or 
intentional harm, which often are not covered by malpractice insurance if proven. The mere 
assertion o f such claims places the defendant doctor at odds with the insurer which often leads 
to settlement of cases in which no actual liability exists. Medical liability has become a growth 
inc' 'stry that hugely benefits a small number of opportunistic lawyers.

W h a t c a n  b e  d o n e  to  s lo w  th is  tre n d ?
MIEC supports the Alaska State Medical Association’s continuing efforts to maintain and strengthen 
Alaska tort reforms. Savings in claims costs that result from tort reforms or other factors belong to 
MIEC’s policyholder-owners. MEEC will maintain its longstanding policy of returning monies not 
needed for claims or administrative expenses to policyholders as dividend credits. Future rate levels will 
reflect changes in claims frequency and severity.

As a policyholder-owned and governed company, MIEC seeks no profit from the insurance business. By 
law and by prudent fiscal practice, we establish rates sufficient to cover the expected costs o f claims, 
legal defense and operating costs in the coming year. In past years, when MIEC made a profit, it was 
either returned to policyholders as credits against renewal premiums or used to strengthen the financial 
cushion for all policyholders. Results in more recent years have been unprofitable, meaning the 
additional dividend credits are unlikely in the next few years.
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We support additional tort reforms to stabilize rates in the long term, and to remove the inequities from 
the litigation lottery system that now prevails. These include:

• A sliding scale limitation on plaintiff attorney contingent fees. This would ensure that the injured 
plaintiff gets the benefit of the award, not the attorney.

• Admission into evidence during trial of all collateral sources o f payment for medical or other 
claimed expenses. This eliminates duplicate recovery for the same claimed economic loss. Third 
party payers must be prevented from asserting cross-claims for indemnification.

We also believe that more fundamental change in the current adversarial, fault-based litigation system 
will be required to bring a semblance of predictability and fairness back.

1. B ifurcation of tria ls and lim itation of contingent fees: In cases involving permanent, severe 
injury, or when plaintiffs claim future economic damages in excess of $1,000,000, change the 
law so that a jury determines liability but does not assess damages. If the jury finds liability, a 
panel of court-appointed experts would determine the amount and stream o f indemnity payments 
required to compensate for injury and ensure maximum benefit to plaintiffs, consistent with 
preservation of scarce health care funds. The panel would be empowered to determine plaintiff 
attorney fees, based on actual hours of services performed instead of a percentage of the 
indemnity awarded. Contingent fees for damages less than $1,000,000 would be limited on a 
sliding scale, under which fees would be capped at 10% of any indemnity in excess of $500,000.

2. C ertificate of M erit: Require that prior to filing a malpractice suit, a Certificate of Merit must 
be signed by one or more Board certified physicians who have reviewed the facts of the case. 
Physicians signing a Certificate of Merit must have current clinical or faculty practice in the 
same specialty as a defendant to be named in a malpractice suit. The law should provide 
sanctions against physicians and attorneys signing or filing false statements, or statements signed 
without conducting prior review of available medical records.

3. Disclosure of structured settlement offers: Require plaintiff attorneys to disclose to their client 
offers of structured settlements, including the amount of attorney fees involved in such offers. 
Require a copy o f such disclosure be given to the defendant(s).

4. B irth  in ju ry  funding m echanism : Establish a “modified no-fault” system for funding 
catastrophic birth injuries that require a lifetime of specialized care, including educational, 
occupational, mobility, as well as medical needs. This would involve establishment of a 
permanent trust fund with third party administration, as in the Virginia model, but with 
modifications. All obstetricians and others who deliver babies would fund it, as would hospitals, 
birthing centers and other facilities. Plaintiff attorneys would not be paid from funds in the birth 
injury trust fund. They would receive hourly compensation for services rendered as outlined in 
(1) above.
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W ha t e ls e  c a n  b e  d o n e ?
Studies have shown that relatively simple changes in some procedures, clear communication among 
health care professionals, and prompt, accurate record entries, prevent misunderstandings that can lead 
to disastrous outcomes in care. Technology can help and resources are available. MIEC participates in 
the effort through its many loss prevention initiatives which we believe reduce litigation severity and 
frequency. We also vigorously support all organizations that join us in efforts to end the many abuses 
that a small number o f lawyers have imposed on our legal system.

Every practitioner has an interest in accomplishing this for the benefit of patients. The public and the 
legislature rightly expect this commitment from medicine. The effort can and should come from 
medicine instead o f being imposed by ever more intrusive regulation and bureaucracy.

MIEC appreciates your continued support and loyalty for our professional liability program. We will 
continue to work with the Alaska State Medical Association and with each of you to reverse the current 
trend in malpractice litigation costs.

Vice President
Medical Underwriters o f California

MIEC Contacts:

Lauren Kielian 
Underwriting Manager

Diane Major
Assistant Underwriting Manager

Karen Tuttle 
Underwriter



N o r th w e s t P h y s ic ia n s  

M u tu a l In s u ra n c e  C o m p a n y
765 Ryan Drive S.E. • Salem, Oregon 97301-5074 • (503) 371-8228 • toll-free 1-800-243-3503 
.0. Box 13400 • Salem, Oregon 97309-1400 • FAX (503) 371-0087 • www.npmlc.com

January 27, 2004

George S. Rhyneer, M.D., Director 
Alaska Physicians and Surgeons 
4120 Laurel, #206 
Anchorage, Alaska 99508

RE: Regulatory and Legal Climate in Alaska

Dear Dr. Rhyneer:

In 2003, Northwest Physicians Mutual Insurance Company (NPM) discontinued insuring 
physicians in Alaska. The Company discontinued insuring physicians in Alaska because it could 
not get the Alaska Insurance Department to approve the actuarially supported and needed rate 
increases. It was with great reluctance that NPM discontinued insuring Alaska physicians. As a 
physician owned mutual insurance company, NPM must have the ability to charge the appropriate 
rates in order to continue in business.

As you know, there is a medical malpractice insurance crisis in this country. National insurance 
companies such as St. Paul and Farmers have discontinued providing malpractice insurance 
nationally. The crisis is driven by claims seventy and the unpredictability of large settlements 
and verdicts. In recent years, companies have lost a great deal of money and have responded by 
withdrawing entirely frorr. providing medical malpractice insurance or have concentrated in states 
that have a favorable environment including broad based tort reform.

NPM’s claims experience in Alaska was sufficiently negative that it supported rate increases well 
over 100%. The experience in Alaska in general has deteriorated over the last several years. 
Alaska has in place several tort reform measures, which provide some relief, but in order to 
stabilize the Alaska market and attract additional insurance companies, I feel that a 
comprehensive tort reform package would be of major benefit. The states that have demonstrated 
the highest degree of market stability have a tort reform package, which includes a $250,000 cap 
on non-economic damage. The model legislation is the MICRA legislation that has been in effect 
in California since 1975. This is also the same package of reforms, which were passed by the US 
House of Representatives in 2003 but failed to pass in the Senate.

Rather than waiting for help at the federal level, I would encourage you to work with the Alaska 
state legislature to pass reforms at the state level.

Please let me know if I can be of additional assistance or provide additional information.

Sincerelv.

http://www.npmlc.com
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O bjective o f Project and Presentation:
The Providence Health System Area Board has once 
again directed the Administration to conduct a 
physician needs assessment for the Anchorage 
community. The assessment is intended to be used for 
the following:

• Understand current and future physician needs for 
the Anchorage community

• Provide detailed information which may be utilized 
by medical staff in their recruiting efforts

• Aid in the Health System's assessment of the 
physician gaps in our provision of services

• Aid in the assessment of the need for additional 
office space on the Providence campus

• Considered in other strategic planning
Steering C om m ittee Team Members:

The administrative team involved in the production of 
the data used in this report includes the following:

• Aron Wolf, M.D., MMM 
Rural Administrator

• Barbara Symmes 
Co-director of PHSA Planning

• Lisa Wolf
Co-director of PHSA Planning

• Susan Humphrey-Barnet 
Assistant Administrator

• Del Bailey 
Assistant Administrator

S o u rces u sed  in the A n alysis
Data from several sources was used In the analysis of physician 
needs for the Anchorage community. Those sources Include:

• The 1998 and 2000 Physician Needs Assessment
• Practice Manager Survey
• 55 and Older Physicians Survey
• National physician/population ratios
• Local, historic physician/population ratios
• National population projections
• Local population projections
• Other national and local census statistics
• Medical Group Management Association (MGMA) 

production survey
• Merritt, Hawkins, & Associates (1999) “Excellence in 

Physician Search"
• Arthur Andersen Healthcare Consulting

Thomas W. Evert (Partner)
• University of Alaska Anchorage Institute for Circumpolar 

Health Studies
Brian Saylor, Ph.D, MPH (Director)
Sanna Doucette 
Rebecca Nichols
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A pproach:
The Steering Committee decided to approach this 
project on the following three levels:
I n t e r n a l  T e a m  A n a l y s i s :  The involvement of the 
internal team consisted of the following data collection 
efforts and other analysis including:

• Accumulate demographic data about the 
Anchorage and Alaska market

• Amass physician availability data in Anchorage
• Amass physician availability data at Providence
• Compare data by specialty against national norm 

studies
• Compare this data with the 2 earlier studies

L o c a l  M a r k e t  S u r v e y :  The Institute for Circumpolar 
Health Studies was retained to do two surveys of 
present physicians. One survey was for physicians ages 
55 and older to determine their length of time to remain 
in practice. The other was to the office managers of 
physician practices in the Anchorage area. These 
surveys were geared at assessing both recruiting and 
perceptions of underserved specialties.
E x t e r n a l  C o n s u l t i n g  S e r v i c e s :  The Institute for 
Circumpolar Health Studies was retained to provide

• Comparisons against national data
• Synthesis of overall project results
• Presentation support
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M ethodology:
Data made available was synthesized, analyzed, and 
included in the following:

• External Analysis: A provider comparison of the 
Anchorage medical community with US average.

• Unique Market Demographic/Characteristics: 
A demographic comparison of Alaska and the US 
as well as the exclusion of certain populations 
being served by various aspects of the Federal 
Government.

• Results of Local Surveys: A description of the 
results of the two surveys performed by the 
Institute for Circumpolar Studies and Providence 
Hospital. Supplemental information from other 
surveyed providers and or comparative data has 
also been reported.

• Other Considerations: A list of other dynamics 
that may influence the need for provider services.

• Final Conclusions: Summary of findings and 
conclusions.

M ethodology Model

ExternalAnalysis

Market 
Demographics 

& Characteristics
Local 

Provider

Other Considerations
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Data R eview ed  and Utilized:
There exist many sources that estimate the need for medical 
providers based on a community’s population. We have 
reviewed the following:

• The Physician Executive Physician Need Rates article
• The Pew Health Care Professors Commission
• Intellimed Inc. National Data results
• Medical Economics Physician Need Rates
• American Medical Association (AMA) Physician Need
' Rates

• GMENAC Physician Need Rates
• Merritt, Hawkins, & Associates Excellence in Physician 

Search
After reviewing the above mentioned data we have 
determined to use as a baseline Merritt, Hawkins, & 
Associates (1999) "Excellence in Physician Search.” This 
document projects the number of physician FTEs needed by 
specialty per 100,000 persons as a U.S. average. This data 
wi-3n compared to other data sources proves to be 
generally consistent, following the likely trends expected by 
physician needs in a community. Anchorage 
physicians/population relationships which are significantly 
different than national averages will be specifically 
addressed within the body of this presentation.

c



Population Estim ation:
To enable a comparison of the physicians in the Anchorage 
community with the U.S. national average benchmarks and 
other data, it was necessary to estimate more specifically the 
population in need of care in the private sector. Listed below 
and to the right are the sources of population data used in the 
1998 study and represent to some extent the assumptions 
made to determine logical physician/population figures. The 
population projections for the 2000 study and now the 2002 
study are based upon the original 1998 population estimates 
adjusted by the projected population growth rates from the 
State of Alaska.

To estimate the potential primary care patient population in 
Anchorage, the 2000 estimate was increased by 4.9% 
resulting in the 2002 estimate of 269,567.

The population for the specialists was determined by the 
composite statewide figure of potential specialty care patients 
from the 2000 report with a 2/3 addition at the Anchorage 
growth rate of 4.9% and a 1/3 addition at the statewide growth 
rate of 2.26%. The resulting 2002 estimate of potential 
specialty care patients is 393,300.

Total Population by Locality:
• Alaska Dept, of Labor, Research & Analysis, 

Demographics Unit “Alaska Population Projection”

Native Population
• US Bureau of the Census “Alaska Native/Native American 
Population, Revised 4-29-97

• Alaska Native Medical Center, native population by 
community

• 81-85% of native are excluded from the target population 
based on the ratio of native admissions at Providence 
compared to the Alaska Native Medical Center

Military Population
• Elmendorf AFB, Director for Personnel and Administration 
“Alaska Military Services Population" September 30, 1996 
(Revised 3-24-97)

• 0% growth is assumed through 2000
• 100% of Active Duty personnel are excluded from the target 
population

• 25% of Military Dependants are excluded from the target 
population (assumption is that 75% use Providence or 
Regional)

•> 0% of Reserve Forces, Civil Services and Base Exchange 
employees are excluded from the target population

VA Population
• Anchorage, Fairbanks, Southeast and Alaska Total--VA 
Administration

• Other Localities-allocated proportionately based on 
population to equal Alaska total

Out o f S er/ ice A rea P opu la tio n
• Estimated percent of remaining population that does not 
utilize Providence and Regional Hospital
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Total P h ysic ian s in A nchorage Today:
Multiplying national physician/population ratios by the 
estimated 2002 Anchorage population and the estimated 
2008 Anchorage population produces benchmark national 
average comparisons for Anchorage in 2002 and 2008. The 
Anchorage physician figures were determined both by the 
PAMC staff figures and the 2002 Medical Directory of the 
Alaska State Medical Association. Physicians practicing 
only in the public sector were not included.

Currently there are 524.85 FTE physicians (after adjusting 
for time spent practicing) in the Anchorage area. This 
graphical comparison of the Anchorage physicians with the 
US average benchmarks includes only 498.05 or 95% of the 
Anchorage Physicians because only those specialties with 
2002 US average benchmarks could be included. The 5% 
not included are described below the graph.

Based on national physician benchmarks, this represents 
153 physicians less than the national average benchmark.

Total P h ysic ian s in the Future:
With no change to the 2002 physician complement, it is 
estimated that physician supply for Anchorage would fall 
close to 180 physicians below the national average in 2008.

It may be challenging to maintain the current physician 
levels given anticipated retirements (Section IV).

TotalPhysidans: 2002 - 2008

800

2002 2008

a Anchorage Physidans E US Average

Primary Cara: All were Included.

Hospital Based: All were Included.

Medical Specialty: Geriatric Medicine (1.75), Oncology/Radiation (1), Pain 
Management (5), and Sleep (1.6) for a total of 9.35 Anchorage physidans were 
excluded because there were no 2002 US Benchmarks to compare these 
specialties.

Pediatric Specialty: Pediatric Pulmonology (1), Pediatric Neurodevelopment (2), 
and Pediatric Intensive Care (1) for a total of 4 Anchorage physicians were 
excluded because there were no 2002 US Benchmarks to compare these 
specialties.

Surgory: Perinatology (2), Hand Surgery (1.75), and Pediatric Surgery (2) for a 
total of 5.75 Anchorage Physidans were excluded because there were no 2002 US 
Benchmarks to compare these specialties.

Mental Health: All were included.

Administration: All administrators were excluded because there were no 2002 US 
Benchmarks to compare these specialties.
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Total P hysician  by Type o f Practice:
Currently in Anchorage there are 151.45 primary care 
providers (including Family Practice, Internal Medicine, 
and Pediatrics), 92.1 medical providers, 14.75 pediatric 
providers, 140.5 surgical providers, 92.2 hospital based 
providers, and 26.15 mental health providers.
Primaty care providers are below the national average 
by a total of 27.55 providers.
Hospital based providers are below the national average 
by 12.5 providers.
Medical specialist providers are below the national 
average by a total of 15.5 providers. There were 9.35 
Anchorage medical specialists not included because 
there were no available US average benchmarks.
Pediatric specialist providers are above the national 
average by a total of 2.55 providers. There were 4 
additional Anchorage pediatric specialists not included 
uecause there were no available US average 
benchmarks.
Surgical specialist providers are below the national 
average by a total of 48.85 providers. There were 5.75 
surgical specialists not included because there were no 
available US average benchmarks.
Mental Health providers are below the national average 
by a total of 50.85 providers.

b 2002 Anchorage Physicians g US Average

Total Physicians by Practice Type 2002

T

Primary Hospital Medical Pediatric Surgery Mental 
Care Based Specialty Specialty Health

I



1998 and 2002 P h y sic ia n s Com parison:
It is of interest to compare the number of Anchorage 
physicians by practice type in 1998 and 2002. Both the 
1998 and 2002 physician numbers were adjusted for the 
time physicians spend practicing and then rounded to the 
nearest whole number for this comparison.
Only those specialties with 1998 and 2002 Anchorage 
physician data were included in this graphical comparison. 
This graph includes 90% of the 2002 Anchorage 
Physicians because only those specialties with 1998 
comparison data could be included. The 10% not included 
are described below the graph.
The number of Anchorage primary care providers has 
dropped from 184 in 1998 to 151 in 2002.
The number of hospital based providers has dropped from 
114 in 1998 to 92 in 2002.
The number of medical specialist providers has increased 
from 64 in 1998 to 66 in 2002. There were 26 additional 
medical specialists not included because there was no 
1998 comparison data available.
The number of surgical specialists has increased from 127 
in 1998 to 135 in 2002. There were 6 additional surgical 
specialists not included because there was no 1998 
comparison data available.
The number of mental health providers has increased from 
25 in 1998 to 26 in 2002.

Anchorage Physicians by Practice Type: 1998-2002

200 -----------------------------------------------------------------------------------------

■ 1998 b 2002

Primary Care Hospital Based Medical Surgical Mental Health
Specialty Specialty

Primary Caro: All were included.

Hospital Basod: All were included.

Modlcal Specialty: Geriatric Medicine (1.75), Oncology/Radiation (1), Pain 
Management (5), Physical Medicine/Rehab (14), Preventive Medicine (3), and 
Sleep (1.6) for a total of 26.35 2002 Anchorage physicians were excluded because 
there was no 1998 data available.

Pediatric Specialty: All 14.75 2002 Anchorage physicians were excluded because 
there was no 1998 data available

Surgery: Perinatology (2), Hand Surgery (1.75), and Pediatric Surgery (2) for a 
total of 5.75 Anchorage Physicians were excluded because there was no 1998 data 
available.

Mental Health: All were included.

Administration: All administrators were excluded because there was no 1998 
data available.
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Primary Care Providers:
Currently in the Anchorage community the following 
primary care specialties are above the national 
average benchmark:
• Family Practice

The following primary care specialties fall within the 
range or have less than a 20% provider deficit when 
compared to the US average benchmark:
• Pediatrics
• Family Practice & Internal Medicine Combined

The following primary care specialties show a 20% or 
greater provider deficit when compared to the US 
national average benchmark:
• General Internal Medicine

What may seem to be a surplus in Family 
Practitioners may make up for some of the apparent 
deficit of General Internal Medicine providers, This is 
why the combined number of family practitioners and 
internal medicine providers is included in the graph.

■ Anchorage Physicians g  US Average

Primary Care Physicians 2002

Family Practice Internal Medicine Family Practice & Pediatrics
Internal Medicine
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H ospital B a sed  Providers:

Currently in the Anchorage community the following 
hospital based specialties are above the national 
average benchmark:

• Anesthesiologists
• Emergency Medicine

The following hospital based specialties show a 20% 
or greater provider deficit when compared to the US 
national average benchmark:
• Pathology
• Radiology

Note: A large number of emergency medicine 
providers are needed due to Alaska’s relatively young 
population and high number of accidents, as well as 
the lack of primary care providers.

H Anchorage Physicians y  US Average

Hospital Based Physicians 2002

Anesthes. Emergency Pathology Radiology
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Medical S p ecia lists:
Currently in the Anchorage community the following 
mp Jical specialties are above the national average 
benchmark:
• Cardiology
• Endocrinology
• Nephrology
• Physical Medicine/Rehabilitation

The following medical specialists fall within the range 
or have less than a 20% provider deficit when 
compared to the US average benchmark:
• Gastroenterology
• Infectious Diseases
• Pulmonology

The following medical specialties show a 20% or 
greater provider deficit when compared to the US 
national average benchmark:
• Allergy / immunology
• Dermatology
• Hematology/Oncology
• Neurology
• Preventive Medicine
• Rheumatology

Medical Specialty Physidans 2002
18 
16 
14

a Anchorage Physidans ■ US Average

The following Anchorage medical specialties were excluded in this 
graphical comparison because there were no available U.S. 
Benchmarks:

• Geriatric Medicine (1.75)
• Pain Management (5)
• Sleep (1.6)
• Radiation Oncology (1)
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Pediatric S p ecia lists:

Currently in the Anchorage community the following 
pediatric specialties are above the national average 
benchmark:

• Neonatology

The following pediatric specialties show a 20% or 
greater provider deficit when compared to the US 
national average benchmark:

• Pediatric Allergy
• Pediatric Cardiology
• Pediatric Oncology

Note: A large number of neonatologists are needed 
to staff the only level 3 neonatal intensive care unit in 
Alaska.

H Anchorage Physicians B US Average

The following Anchorage pediatric specialties were excluded in this 
graphical comparison because there were no available U.S. 
Benchmarks:

• Pediatric Pulmonology (1)
• Pediatric Neurodevelopment (2)
• Pediatric Intensive Care (1)

Pediatric Specialty Physidans 2002

Neonatology Ped Aliagy Ped. Canddogy Ped. Qicdogy

14 S e c t i o n  I I



Surgical Specialists:
Currently in the Anchorage community the following 
surgical specialties are above the national average 
benchmark:

• Cardiac/Thoracic
• Orthopedics
• Plastic Surgery

The following surgical specialties fall within the range 
or have less than a 20% provider deficit when 
compared to the US average benchmark:
• Neurosurgery
• OB/GYN
• Ophthalmology

The following surgical specialties show a 20% or 
greater provider deficit when compared to the US 
national average benchmark:
• General Surgery
• ENT
• Urology

Note: A large number of orthopedics are needed 
because of the relatively young population and the 
large number of accidents.

Surgical Specialty Physidans 20Q2

The following Anchorage surgical specialties were excluded in this 
graphical comparison because there were no available U.S. 
Benchmarks:

• Hand Surgery (1.75)
• Pediatric Surgery (2)
• Perinatology (2)
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Mental Health Providers:

Currently in the Anchorage commurity the following 
mental health providers show a 20% or greater 
provider deficit when compared to the US national 
average benchmark.

• Adult Psychiatry
• Child Psychiatry

Mental Health Physic ians 2002

Adult Psychiatry Child Psychiatry

B Anchorage Physicians ■  Estim ated Need
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N um ber of A nchorage
Providers 2002

Provider 
Surplus/Deficit

[Provider Deficit 
PercentUS Average Category

Fam ily Practice T O T — ' “ T O " r r ‘ aoovo
Internal M edicine 33.75 77 7  43*25. •„ 56% > 20% Deficit
’ S 'uH ofaT ^P  &  IM ).................*T  ‘  t t h :?- - 144.4 -2 6 .2 18% < 20% D eficiI"
Pediatrics 33.25 34.6 -1.35 4% < 20u/o Deficit
P rim ary Care Total 151.45 179 -27.55 15% < 207o Deficit

Anesthesiology above
Em ergency 29.2 21.9 7.3 — above
Pathology 7.5 21.9 -14.4 66% > 20% Deficit
Radiology 16 28.1 ,12.1 43% > 20% Deficit
Hospital Based Total 92.2 104.7 ■" '“'-12.5 ' 12% < 207o Deficit
IftB W flS !* 'ijpK V A fn |• V. • ' v '  ■~t fj /Tii .........

? .. iy, • V v,
A llo rg y / Im m unology 2 3.3 -1.3 > 20% Deficit
Cardiology 16 12.7 3.3 — above
Derm atology 4.5 11.2 -6.7 . 60% > 20% Deficit
Endocrinology 4 3.3 0.7 - above
G astroenterology •R5 1076 -0.6 6% ' < 20% Deficit
Hem atology/Oncology 10.75 14.6 -3.85 26.40% > 20% Deficit
O ncology / Radiation 1 - - - -
Infectious Diseases 3 3 ^ -0.6 17%.... < 20% Deficit
Nephrology 4.5 4.4 0.1 - above
Neurology 4 8.9 -4.9 ■ : . 55% > 20% Deficit
Physical M edicine / Rehab 14 5.2 8.8 — above
Preventive Medicine 3 11.9 -8.9 75% > 20% Deficit
P u lm onology 5 5.8 -0.8 14% < 20% Deficit
Rheum atology 2 2.8 -0.8 29% > 20% Deficit
G eriatric Medicine 1.75 - - - -
Pain M anagem ent 5 — — - -
Sleep 1.6 — — — -
Medical Specia lty to ta l 92.1 (82.75)' 98.3 -15.55 16% < 20% Deficit

•Although there are currently 92.1 medical specialists practicing in Anchorage, 82.75 was for comparison with the 
US average because there were no available US average benchmarks for the other 9.35 medical specialists.
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N um ber o f A nchorage 
Provldors2002 US Average

ovid e r 
Su plus/D eflcIt

P rovide r D efic it 
Percent C a tegory  |

.1 ;v * ' < ■- I H H H H I m m a m y jjjg g jM jfflffijjg
N eonato logy . 7.75 2.1 ^  5.65 ^ ^ a b o v e
P e d ia tric  A lle rg y ' ■% 1.5 -0.5 33%. > 20% Deficit
P e d ia tric  C ard io logy 1.9 : -0.9 47% . > 20% Deficit
P e d ia tric  O nco logy 2.7 -1.7 63% > 20% Deficit
P e d ia tric  P u lm o no lo g y 1 - - - '
P e d ia tric  N euro deve lop m ent 1 — — — —
P e d ia tric  Intensive Care 1 — — — -
P e d ia tric  S p e c ia lty  Total 14.75 (10.75)* 8.2 2.55 — above

G enera l S u rge ry 18 1 • 37.8 -19.8 ' - 52% > 20% Deficit
ENT . 10 - 39.3 -29.3 75% > 20% Deficit
N eurosurgery 4 4.3 -0.3 7% < 20% Deficit
OB/OYN 37.25 38.9 -1.65 4% < 20% Deficit
P e rina to logy 2 — — — —
O pth a lm o lo gy 17.5 18.7 -1.2 "6% ■ < 20% Deficit
O rthopedics 30 24.6 5.4 — above
Hand S urgery 1.75 — — — —
Plastic  S urge ry 5.25 4.4 0.85 - above
U ro logy 8.75 12.3 -3.55 29% >20% Deficit
V ascu la r/C ard lac /T horaclc 4 3.3 0.7 - above
Pet — — — —
Sui 183.6 -48.85 27% > 20% Deficit

P
Psy ',1 -41 .J 66% > 20% Deficit
Psy 14,6 -9.6 66% > 20% Deficit
Mei

, _ 7 ? .

-50.85 65% > 20% Deficit

alists practicing In Anchorage, 10.75 was for comparison with the 
average benchmarks for the other 4 pediatric specialists.
llists practicing in Anchorage, 134.75 was for comparison with the 
average benchmarks for the other 5.75 surgical specialists.
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Primary Care Providers:
• Overall, Anchorage currently Is drastically lacking adult 
primary care providers for internists.

• Family physicians are making up for some of the deficit of 
internists. There needs to be a focus in this area because it is 
affecting EMTALA and access to care.

Hospital Based Providers:
• Currently, Anchorage seems to have an adequate supply of 
physicians practicing anesthesiology and emergency 
medicine.

• There is a potential provider need or opportunity for 
physicians practicing pathology and radiology.

Medical Specialists:
• Currently, Anchorage seems to have an adequate supply of 
physicians practicing cardiology, endocrinology, nephrology, 
and physical medicine/rehab.

• There is a potential provider need or opportunity for 
physicians practicing in allergy/immunology, dermatology, 
gastroenterology, hematology/oncology, infectious diseases, 
neurology, preventive medicine, pulmonology, and 
rheumatology in Anchorage.

• This need is very critical in some of these areas.
• There were no available U.S. benchmarks to determine 
whether there is a potential provider need for physicians 
practicing geriatric medicine, pain management, radiation 
oncology, and sleep medicine.

19

Pediatric Specialists:
• Currently, Anchorage seems to have an adequate suppiy of 
neonatologists.

• There is a potential provider need or opportunity for 
physicians practicing pediatric allergy, pediatric cardiology, 
and pediatric oncology in Anchorage.

• There were no available U.S. benchmarks to determine 
whether there is a potential provider need for physicians 
practicing pediatric pulmonology, pediatric 
neurodevelopment, and pediatric intensive care in 
Anchorage.

Surgical Specialists:
• Currently, Anchorage seems to have an adequate supply of 
physicians practicing cardiac/thoracic surgery, orthopedic 
surgery, and plastic surgery.

• There is a potential provider need or opportunity for 
physicians practicing neurosurgery, OB/GYN, 
ophthalmology, general surgery, ENT, and urology.

Mental Health Providers:
• There is a potential provider need or opportunity for 
physicians practicing in adult psychiatry and child psychiatry.
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US Average Benchmarks Comparison:

Primary Care Hospital Medical Surgery Mental Health
Based Specialty

B US Average: 2000 g US Average: 2002

The Physicians per US average benchmarks for the 
Anchorage area population have changed from 2000 to 
2002 as shown in the graph to the right.

• The overall primary care US average benchmark 
has decreased from 190 in 2000 to 179 in 2002.

• The overall hospital based US average benchmark 
has increased from 97 in 2000 to 104.7 in 2002.

• The overall medical specialty US average 
benchmark has slightly increased from 78.6 in 2000 
to 81.2 in 2002.

• The overall surgery US average benchmark has 
increased from 174.8 in 2000 to 183.6 in 2002.

Physicians per US Average: 2000 - 2002

100

• The overall mental health US average benchmark 
has increased from 47 in 2000 to 77 in 2002.
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Age of Anchorage Physicians:

The current age distribution of the 524.85 Anchorage 
physicians (adjusted for time spent practicing) is shown 
in the graph to the right.

• 7.8% of the Anchorage physicians are between the 
ages of 26 and 35 years old.

• 33.5% of the Anchorage physicians are between 
the ages of 36 and 45 years old.

• 33% of the Anchorage physicians are between the 
ages of 46 and 55 years old.

• 20% of the Anchorage physicians are between the 
ages of 56 and 65 years old.

• 4.1% of the physicians are between the ages of 66 
and 70 years old and 1.6% over 70 years old.

• 25.7% of the physicians are over 55 years old and 
5.7% of the physicians are over 65 years old.

Total Anchorage Physicians Age Distribution 
2 0 0 2

?nn _____

------------1-------------- 1---------------1---------------i-------- 1------- ---
26-35  36-45  46-55  56-65  6 6 -7 0  >70

H Anchorage Physicians
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Physicians Over 55 and 65 Years Old:

• 22% of the Anchorage primary care physicians are 
over 55 years old. This includes the 7% that are 
over 65 years old.

• 16% of the Anchorage hospital based physicians 
are over 55 years old. This includes the 4% that 
are over 65 years old.

• 26% of the Anchorage medical specialty physicians 
are over 55 years old. This includes the 4% that 
are over 65 years old.

• 19% of the Anchorage pediatric specialty 
physicians are over 55 years old. The are no 
pediatric specialists over 65 years old.

• 34% of the surgical specialty physicians are over 55 
years old. This includes the 6% that are over 65 
years old.

29% of the mental health physicians are over 55 
years old. This includes the 10% that are over 65 
years old.

Physicians Over 55 and 65 Years Old by Practice Type
100%

80%

60%

40%

20% - 

0%
PrimaryCare Hospital Medical Pediatric Surgical Mental

Based Specialty Specialty Specialty Health

u  Percent Over 55 b  Percent Over 65
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1998 2003 2008 2013
A la s k a 621,400 656,150 693,018 733,852
A n c h o ra g e  258,782 269,567 279,707 289,528

While not considered one of the fastest growing states in the US, 
Alaska's population growth is relatively constant with nearly half of the 
state population residing in the municipality of Anchorage.

The death rate for Alaska is consistently about half the national 
average, and the infant mortality rate is decreasing for both Alaska 
and the US. Currently, the infant mortality rate for Alaska is below the 
national average.

H isto rica l Death Rate:
1980 1990 1998

US_______ 8.8 8.6 8.6
Alaska 4.3 4.0 4.2

H isto rica l In fan t M o rta lity  Rate:
1980 1990 1998

US________12.6 9.2 1.2
Alaska 12.3 10.5 5.9

Death rate, and infant mortality rates are fundamental statistics in the 
evaluation of the general health of a population.

Population Growth Projections:

800,000 . 
700,000

Population Projections

- - ______  - ---------*
600.000
500,000 ^  --------

400,000 -
300,000 -
200,000 .

■-----------

100,000 .
0 .

1998 2003 2008 2013

_o_Alaska - i  Anchorage

Death and Infant Mortality Rates

. Death Rate US 

.Infant Mortality US
. Death Rate AK 
. Infant Mortality AK

Sources:Alaska Dept, o f Labor 1998. Statistical Abstract o f the United States 2001

‘ Death rate per 1,000 population 

‘ Infant mortality rate per 1,000 live births
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Death R a te  b y  m o s t C om m on C au se :

Cause US AK

Heart Disease 268.2 91.9
Cancer 200.3 106
Cerebro Vas D. 58.6 24.9
Accidents & Adv. 36.2 40.9
MV Accidents 16.1 11.7
Chronic Pulm D. 41.7 18.2
Diabetes 24 10.4
HIV 5 —

Suicide 11.3 21
Homicide 6.8 8

The P o ten tia l N eed fo r  P ro v id e rs :
Deaths caused by accidents and other adverse effects are 
higher than the US average, which may suggest a greater 
need for ER, Ortho, and Trauma surgeons.

Alaska death rates caused by heart disease, cancer, 
cerebrovascular disease, chronic obstructive pulmonary 
disease, diabetes, and HIV are lower than the average of the 
United States. This suggests a diminished need for 
phsycians with specialties of cardiology, 
hematology/oncology, pulmonology, and infectious diseases.

Alaska death rates caused by suicide is higher than the US 
average, which may suggest a greater need for mental health 
professionals.

Death Rates by Leading Cause

‘Deaths per 100,000 resident population 
‘HIV estimate for AK did not.meet publishing standards

Source: Statistical Abstract of the United States, 2001
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Alaska Population by Age:

Alaska has a higher percentage of young people 
under the age of 18 than the national average of 
the United States. Individuals under the age of 
18 in the United States make up 25.7% of the 
population, while those under the age of 18 in 
Alaska make up 30.4% of the total population 
and 29.1% of the population in Anchorage.
• This may suggest a greater need for 
pediatric providers.

• This may also suggest a greater need for 
orthopedic providers, as this population is 
more active.

Alaska has a significantly lower population of 
adults beyond the age of 55 than does the 
national average of the United States.
• This may suggest a decreased need for 
providers of older age diseases, such as 
cardiology, general surgery, etc.

Individuals over that age of 65 in the United 
States make up 12.4% of the population, while 
those over the age of 65 in the state of Alaska 
make up only 5.7% of the total population and 
5.5% of the population in Anchorage. Alaska 
has the smallest senior population in the United 
States.
Life expectancy for Alaskans is 74.2 years, 
which is 1.6 years below the national average.

Under 5 5-17 18-24 25-34 35-44 45-54 55-64 65-74 75-84 85
years years years years years years years years years years

and
US & AK older

Population Percentage by Age
25%

10%

Source: Statistical Abstract of the United States, 2001
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P h y s ic ia n  to  P op u la tio n  R a tio s :

The United States has a physician ratio of 254 
physicians per 100,000 resident population.

Alaska’s physician ratio of 170 physicians per 
100,000 resident population is the fourth 
smallest physician ratio in the United States. 
Alaska’s physician ratio is 84 below the 
national average.

Idaho has the smallest physician ratio of 155 
physicians per 100,000 resident population. 
Alaska physician ratio is only 15 above the 
smallest physician ratio in the United States.

New York has the largest physician ratio of 
395 physicians per 100,000 resident 
population. New York’s physician ratio is 
more than twice Alaska’s physician ratio, 
which is 225 physicians per 100,000 resident 
population below New York.

•Physician ratio is the number of physicians per 100,000 resident 
population.
•Federally-employed persons and physicians with addresses 
unknown are excluded.

Source: Statistical Abstract of the United States, 2001

P h y s ic ia n  to  P opu la tion  R a tio s

Alaska United States New YorkIdaho
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About the Surveys

The Institute for Circumpolar Health Studies was 
commissioned to distribute the 55 and older physician 
survey to the non-federally employed Anchorage physicians 
age 55 and older and the practice manager survey to the 
office managers of physician practices in the Anchorage 
area. The Committee worked with Circumpolar Health to 
develop the questions and the areas to be covered. The 
surveys were distributed around July 10, 2002 and the 
physicians and practice managers had until August 10, 2002 
to return their surveys.

55 and Older Physician Survey Questions

• Are you a single practitioner?
• If you are in a group practice, what is the size of your 
group?
• Are you still practicing full-time?
• If no, how many hours are you practicing?
• Do you plan to reduce your hours in the next 3 years?
• If yes, how may hours do you plan to work?
• How many years do you plan to practice in Anchorage?
• Do you feel that your specialty is now under-represented 
in Anchorage?
• If you cut back or retire will it then be under­
represented?

• What specialties in Anchorage do you feel are presently 
under-represented?

Practice Manager Survey Questions

<* Is your practice recruiting new physicians?
• If yes, for what specialty?
• Have you already recruited new physicians who are not 
yet practicing?
• If yes, how many?
• If yes, in what specialties?
• If you have recruited in the last year, was it an addition 
or a replacement?
• For the physicians in your practice pleas not eh percent 
of their time that they are seeing patients in primary care 
and the percent of their time that they are seeing 
patients in specialty care.

• Do you feel that the specialties (including primary care) 
represented by your physicians are under-represented in 
Anchorage?
• What specialties do you feel are under-represented in 
Anchorage?
• How long does a patient have to wait to get an 
appointment?

There were 134 of the 55 and older physician surveys 
distributed with 49 returned. There were 166 of the 
practice manager surveys distributed with 50 of them 
returned. This results in a 37% response rate for the 55 
and older physician survey and a 30% response rate for 
the practice manager survey.
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55 and Older Physician Survey Results

Question 1: Are you a s in g le  practitioner?

Of the 49 survey respondents, 48 answered this question 
with 20 (41.7%) indicating that they are a single practitioner 
and 28 (58.3%) indicating that they are in a group practice.

Question 2: if you are in a group practice, what is the 
s ize  of the group?

Of the 28 that indicated they are in a group practice, 7 
(25.0%) are in a group with 1-3 providers, 7 (25.0%) are in 
a group with 4-6 providers, 6 (21.4%) are in a group with 7- 
10 providers, and 8 (28.6%) are in a group with more than 
10 providers.

Group
Practice

58.3%

S ing le
Practitioner
41.7%

More than 10 
Providers

28.6%
1-3 P roviders

25.0%

21.4%
7-10 Providers

25.0%
4-6 Providers
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55 and Older Physician Survey Results

Question 3: Are you s till practicing full-time?

Of the 49 survey respondents, 39 (79.6%) indicated that 
they are still practicing full-time and 10 (20.4%) indicated 
that they are not practicing full-time.

Question 4: If no, how many hours are you practicing?

Of the 10 survey respondents that indicated they are not 
practicing full-time, 2 (20%) are practicing under 10 hours, 3 
(30%) are practicing 10-19 hours, 2 (20%) are practicing 
20-29 hours, and 3 (30%) are practicing 30-39 hours. The 
average number of hours practiced by the 10 that indicated 
they are not working full-time is 18.8 hours.

S e c t i o n  I V
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55 and Older Physician Survey Results

Question 5: Do you plan to  reduce your hours In the 
next 3 years?

Of the 49 survey respondents, 47 answered this question 
with 15 (31.9%) indicating that they plan to reduce their 
hours in the next 3 years and 32 (68.1%) indicating that 
they do not plan to reduce their hours in the next 3 years.

No Planned Hour 
Reduction

68.1%

Planned Hour 
Reduction
31.9%

Question 6: If ye s, how many hours do you plan to 
work?

Of the 15 survey respondents that indicated they are 
planning to reduce their hours in the next 3 years, 1 (6.7%) 
plans to work under 10 hours, 2 (13.3%) plan to work 10-19 
hours, 5 (33.3%) plan to work 20-29 hours, 4 (26.7%) plan 
to work 30-39 hours, and 3 (20%) plan to work 40 or more 
hours. The average number of work hours planned for 
those respondents who plan to reduce their hours in the 
next 3 years is 25.8 hours.

•

‘The Physicians that indicated they plan to reduce their 
hours to 40 or more hours in the next 3 years are already 
working well over 40 hours per week and will continue to 
work over 40 hours after their planned hour reduction.

*40 or More Hours
20.0%

Under 10 Hours
6.7%

30-39 Hours
26.7%

13.3%

10-19 Hours

20-29 hours
33.3%
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55 and Older Physician Survey Results

Question 7: How many years do you plan to practice in 
Anchorage?

Of the 49 survey respondents, 38 answered this question 
with 16 (42.1%) indicating they plan to practice for five or 
less years, 14 (36.8%) planning to practice 6-10 years, 4 
(10.5%) planning to practice 11-15 years, 1 (2.6%) planning 
to practice 16-20 years, and 3 (7.9%) planning to practice 
over 20 years in Anchorage. The average number of years 
these physicians plan to practice in Anchorage is 9.7 years.

5 or Less Years
42.1%

6-10 Years
36.8%

16-20 Years
10.5% 

11-15 Years

Years
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55 and Older Physician Survey Results

Question 8: Do you fee l that you r specia lty is  now 
under-represented in Anchorage?

Of the 49 survey respondents, 48 answered this question 
with 16 (33.3%) indicating that they feel their specialty is 
currently urider-represented in Anchorage and 32 (66.7%) 
indicating that they do not feel that their specialty is 
currently under-represented in Anchorage.

Question 9: If you cu t back or retire w ill it then be 
under-represented?

Of the 49 survey respondents, 46 answered this question 
with 17 (37%) indicating that if they cut back or retire that 
their specialty will be under-represented and 29 (63%) 
indicating that if they cut back or retire that their specialty 
will not be under-represented in Anchorage.

Currently Not 
Under-Represented

66.7%

Not Potentially 
Under-Represented

63%

Currently Under- 
Represented

33.3%

Potentia lly Under- 
Represented
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55 and Older Physician Survey Results

Question 10: What sp ec ia ltie s in Anchorage do you fee! are presently under-represented? 

G reatest Perceived Under-Represented Specia lties

Neurology (17.0%)
Internal Medicine (13.3%)
Neurosurgery (9.6%)
Rheumatology (8.2%)
Nephrology (6.7%)
Endocrinology (5.9%)
Infectious Diseases (3.7%)
Dermatology (3.0%)

Other Perceived Under-Represented Specialties

Family Practice (2.2%) 
Gastroenterology (2.2%) 
Psychiatry (2.2%)
Geriatric Medicine (1.5%) 
Hand Surgery (1.5%) 
Pediatric Pulmonology (1.5%) 
Pediatrics (1.5%) 
Anesthesiology (0.7%) 
Colon/Rectal Surgery (0.7%) 
Critical Care (0.7%)
Diabetes (0.7%)
Hospitalists (0.7%)
Intensivists (0.7%)

O th e r
3 2 .6%

Oncology (0.7%)
Orthopedics (0.7%)
Pathology (0.7%)
Pediatric Neurology (0.7%) 
Pediatric Neurosurgery (0.7%) 
Pediatric Orthopedics (0.7%) 
Perinatology (0.7%)
Physicians in General (0.7%) 
Preventive Medicine (0.7%) 
Radiation Oncology (0.7%) 
Radiology (0.7%)
Sleep (0.7%)
Urology (0.7%)

D e rm a to lo g y
3.

N e u ro lo g y
17 .0%

In te rn a l M ed ic in e
13 .3%

N e u ro s u rg e ry
9 .6%

In fe c tio u s 3 .7%

D iseases 5 ,go/0J  6 .7%  8 ,2%  R h e um a to lo g y

E n d o c r in o lo g y N e p h ro lo g y
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55 and Older Physician Survey Summary

•79.6% of the 55 and older physicians surveyed are still 
practicing full-time.

•31.9% noted that they plan to reduce their hours of 
practice in the next 3 years.

•The majority of these practitioners would then be working 
less than 25 hours per week.

•42.1% of these practitioners plan to retire within 5 years 
and 36.8% within 10 years.

•33% of the physicians felt that their specialty was already 
under-represented.

•37% felt that their specialty would be under-represented 
when they retire or reduce their hours.

•The individual specialties that the surveyed physicians 
indicated were presently under-represented mirrored the 
data collected in this study.
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P r a c t i c e  M a n a g e r  S u r v e y  R e s u l t s

Question 1: Is you r practice rec ru itin g new phys ic ians?

Of the 50 survey respondents, 15 (30%) indicated that their 
practice is recruiting new physicians and 35 (70%) indicated 
that their practice is not recruiting.

I f yes, fo r w ha t spec ia lty?

The 15 practice managers that indicated they are recruiting are 
recruiting physicians in the specialties shown below. Two of 
the practice managers are recruiting for physicians in two 
different specialties. The number in front of the specialty refers 
to the number of practice managers that responded to the 
survey that are recruiting for physicians in that particular 
specialty.

Not Recru iting
70%

Recru iting
30%

3 Family Practice (17.6%)
2 Internal Medicine (11.8%)
2 Pediatrics (11.8%)
2 Radiology (11.8%)
1 CV Anesthesia (5.9%)
1 Neurology (5.9%)
1 Pain Management (5.9%)
1 Pediatric Anesthesia (5.9%)
1 Pediatric Pulmonology (5.9%) 
1 Perinatology (5.9%)
1 Pulmonology (5.9%)
1 Urology (5.9%)

U ro logy
0 5.9% 

Pu lm ono logy 59/0

Perina to logy 5 9%

Pedia tric Pu lm ono logy 5.9% 

Pedia tric Anesthesia 5-90//°

Pain Management 5,9%

Neuro logy 5,9%
5.9%

CV Anesthesia

Fam ily Practice
17J

In te rna l Medicine
11.8%

M 'aMcs
11.8%
Radio logy
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Question 2: Have you already recru ited new 
phys ic ians w ho are no t ye t p rac tic ing?

Of the 50 survey respondents, 13 (26%) indicated that 
they have already recruited new physicians who are not 
yet practicing and 37 (74%) have not already recruited 
physicians that are not yet practicing.

I f yes, how many?
If yes, in what spec ia lties?

The 13 practice managers that indicated in the previous 
question that they have already recruited new physicians 
have recruited 21 new physicians who are not yet 
practicing. The specialties for 6 of these newly recruited 
physicians were not listed on the survey.

4 Urology (19.0%)
3 OB/GYN (14.3%)
2 Anesthesiology (9.5%)
2 Pediatrics (9.5%)
1 ENT (4.8%)
1 Family Practice (4.8%)
1 Gastroenterology (4.8%)
1 Internal Medicine (4.8%)
6 Unknown specialties (28.6%)

P r a c t i c e  M a n a g e r  S u r v e y  R e s u l t s

Have Not

A lready Recru ited
26%

74% 

Recru ited

Unknown
28.6%

Interna l Medicine 4-8% 

Gastroen te ro logy 

Fam ily Practice

OB/GYN
14.3%

9,5/o Anes thes io logy
9.5%

Ped ia trics
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Practice Manager Survey Results

Question 3: If you have recru ited in the las t year, 
was It an add ition o r a rep lacement?

Of those that have recruited in the last year, 15 (78.9%) 
were additions and 4 (21.1%) were replacements.

Question 4: For the phys ic ians in you r practice 
please note the percen t o f th e ir tim e tha t they are 
see ing patien ts in p rim ary care and spec ia lty care.

Of those 46 practice managers that answered this 
question, 25 (54.4%) indicated that the physicians in their 
practice see patients in specialty care 100% of the time,
8 (17.4%) indicated that the physicians in their practice 
see the majority of their patients in specialty care (51- 
99% of the time) with their remaining time seeing patients 
in primary care, 5 (6.5%) indicated that the physicians in 
their practice see patients 50% of their time in primary 
care and 50% of their time in specialty care, 2 (4.3%) 
indicated that the physicians in their practice see the 
majority of patients in primary care 51-99% of the time 
with the remaining in specialty care, and 8 (17.4%) 
indicated that the physicians in their practice see patients- 
in primary care 100% of the time. 28.2% of the surveyed 
practice managers indicated that the physicians in their 
practice spend part of their time providing specialty care 
and part providing primary care. These specialists that 
are also providing primary care are partly filling in for the 
lack of primary care physicians in Anchorage.

60% 

50% 

40% 

30% 

20% 
10% . 
0% .

100% Specialty 51-99% Specialty 50% Primary 51-99% Primary 100% Primary 
Care Care Care/50% Care Care

Specialty Care

Percent o f Time Spent In Specialty Care and Primary Care

Replacements
21%

79% 

Add ition s
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Practice Manager Survey Results

Question 5: Do you feel th a t the specia lties 
(in c lud ing p rim a ry care) represen ted by you r 
phys ic ians are under-represen ted In Anchorage?

Of the 45 practice managers that answered this question, 
20 (44.4%) feel that their specialties are under­
represented in Anchorage and 25 (56.6%) do not feel 
that their specialties are under-represented in 
Anchorage.

Question 7: How long does a pa tien t have to wa it to 
get an appo in tm en t?

Of the 39 practice managers that answered this question, 
4 (10.3%) indicated that patients have to wait only hours 
to get an appointment, 3 (7.7%) indicated that patients 
have to wait 1 day to get an appointment, 7 (17.9%) 
indicated that patients have to wait 2-6 days to get an 
appointment, 8 (20.5%) indicated that patients have to 
wait 1-2 weeks (7-14 days) to get an appointment, 10 
indicated that patients have to wait 2-4 weeks (15-28 
days) to get an appointment, 2 (5.1%) indicated that 
patients have to wait one month to get an appointment, 
and 5 (12.8%) indicated that patients have to wait more 
than one month to get an appointment. The average 
amount of time that a patient must wait to get an 
appointment among the practice managers that 
answered this question is 18 days.

55.6%
Curren tly Not 

Under-Represented

Cu rren tly Under- 
Represented
44.4%

Time a Patien t M ust Wait to Get an Appo in tm en t

Hours 1 Day 2-6 Days 1-2 2-4 1 Month More
Weeks Weeks than 1

Month

39 S e c t i o n  I V



Practice Manager Survey Results

Question 6: What sp ec ia ltie s do you feel are under-represented In Anchorage? 

G reatest Perceived Under-Represented Specia lties

Internal Medicine (14.4%)
Neurology (13.3%)
Neurosurgery (10.0%)
Dermatology (7.8%)
Endocrinology (5.6%)
Rheumatology (5.6%)
Gastroenterology (3.3%)
Infectious Diseases (3.3%)
Pulmonology (3.3%)

Other Perceived Under-Represented Specia lties

O th e r
3 3 .3 %

Allergy (2.2%)
Nephrology (2.2%) 
Pediatric Neurology (2.2%) 
Psychiatry (2.2%) 
Anesthesiology (1.1%)
Burn Therapy (1.1%) 
Family Practice (1.1%) 
Female Urology (1.1%) 
General Surgery (1.1%) 
Oncology (1.1%) 
Orthopedics (1.1%)
Pain Management (1.1%) 
Pathology (1.1%)

Pediatric Cardiac Surgery (1.1%) 
Pediatric Dermatology (1.1%) 
Pediatric Endocrinology (1.1%) 
Pediatric Intensivists (1.1%) 
Pediatric Specialty (1.1%) 
Pediatric Surgery (1.1%) 
Pediatrics (1.1%)
Radiology (1.1%)
Rehab (1.1%)
Specialty (1.1%)
Surgery (1.1%)
Therapy (1.1%)
Urology (1.1%)

P u lm o n o lo g y
3 .3 %

In fe c t io u s 3 .3 %  
D iseases 

G a s tro e n te ro lo g y 3 .3 %

In te rn a l M ed ic in e 
1 4 .4%

N e u ro lo g y
1 3 .3%

N e u ro s u rg e ry
1 0 .0 %

D e rm a to lo g y

E n d o c r in o lo g y

R h eum a to lo g y
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Practice Manager Survey Summary

•30% of the practice managers surveyed are presently 
recruiting for new physicians.

•26% noted that they had recruited new physicians within 
the last year.

•The majority of these newly recruited physicians are 
additions to their staff and not replacements for retiring 
physicians.

•28.2% of the surveyed practice managers indicated that 
the physicians in their practice spend part of their time 
providing specialty care and part providing primary care. 
These specialists that are also providing primary care are 
partly filling in for the lack of primary care physicians in 
Anchorage. 54.4% of the surveyed practice managers 
indicated that their physicians spend all of their time 
providing specialty care. 17.4% of the surveyed practice 
managers indicated that their physicians spend all their time 
providing primary care.

»

•The individual specialties that the surveyed practice 
managers indicated were presently under-represented also 
mirrored the data collected in this study.



Primary Care Providers:
• There is a drastic need for more adult primary care 
providers in Anchorage. The U.S. benchmark comparison 
data indicates that the number of Anchorage family 
practitioners is above the U.S. average benchmark and the 
number of Anchorage pediatricians is comparable to the 
U.S. average benchmark. However, the number of 
internists is much lower than the U.S. average benchmark.

• The family practitioners are partly filling in for the lack of 
internists. Still, the combined number of family practitioners 
and internal medicine providers is below the combined 
national average benchmark.

• There are access problems especially due to a lack of 
Medicare acceptance by primary care providers.

• Alaska's population is relatively younger than the US 
average, which may suggest that a larger number of 
pediatricians are needed than the U.S. average benchmark 
suggests.

• The 55 and older physicians and the practice managers 
surveyed perceive a need for additional primary care 
providers in the Anchorage community. Internal medicine 
was the highest perceived under-represented specialty in 
Anchorage among the practice managers surveyed and the 
second highest perceived under-represented specialty 
among the 55 and older physicians surveyed. Family 
practice was also a perceived under-represented specialty 
among the surveyed practice managers and 55 and older 
physicians.

• 22% of the primary care physicians are over age 55, 
which includes the 7% that are over age 65. Of the 55 
and older physicians surveyed, 42.1% indicated that they 
plan to retire within 5 years and an additional 36.8% 
indicated that they plan to retire in 6 to 10 years. 
Therefore, an estimated 9.3% of all primary care 
providers will retire within 5 years and an additional 
estimated 8.1% of primary care providers will retire within 
10 years.

• 30% of the surveyed practice managers (15 out of 50) 
are currently recruiting physicians. Of these 15 recruiting 
practice managers, 3 (17.6%) are recruiting family 
practitioners, 2 (11.8%) are recruiting internal medicine 
specialists, and 2 (11.8%) are recruiting pediatricians.

• 26% of the surveyed practice managers indicated that 
they had already recruited new physicians who are not 
yet practicing. Of these 21 newly recruited physicians, 2 
are pediatricians, 1 is a family practitioner, and 1 is an 
internal medicine specialist.



Hospital Based Providers:

• U.S. benchmark comparison data indicated that 
Anchorage has adequate supply of physicians practicing 
anesthesiology and emergency medicine.

• U.S. benchmark comparison data indicated that a 
provider need currently exists for physicians practicing 
pathology and radiology in Anchorage.

• A large number of emergency medicine providers are 
needed due to Alaska’s relatively young population and 
high number of accidents, as well as the lack of primary 
care providers.

• The 55 and older physicians and the practice managers 
surveyed perceive a need for additional hospital based 
providers in the Anchorage community. Anesthesiology, 
emergency medicine, pathology, and radiology were all 
perceived under-represented specialties among the 55 
and older physicians surveyed. Anesthesiology, 
pathology, and radiology were perceived under­
represented specialties in Anchorage among the practice 
managers surveyed.

• 16% of the hospital based physicians are overage 55, 
which includes the 4% that are over age 65. Of the 55 
and older physicians surveyed, 42.1% indicated that they 
plan to retire within 5 years and an additional 36.8% 
indicated that they plan to retire in 6 to 10 years. 
Therefore, an estimated 6.7% of all hospital based 
providers will retire within 5 years and an additional 
estimated 5.9% of hospital based providers will retire 
within 10 years.

• 30% of the surveyed practice managers (15 out of 50) 
are currently recruiting physicians. Of these 15 recruiting 
practice managers, 2 (11.8%) are recruiting radiologists.

• 26% of the surveyed practice managers indicated that 
they had already recruited new physicians who are not 
yet practicing. Of these 21 newly recruited physicians, 2 
are anesthesiologists.
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Medical Specialists:
• U.S. benchmark comparison data indicated that Anchorage 
has an adequate supply of physicians practicing cardiology, 
endocrinology, nephrology, and physical medicine/rehab.

• U.S. benchmark comparison data indicated that a provider 
need currently exists for physicians practicing 
allergy/immunology, dermatology, gastroenterology, 
hematology/oncology, infectious diseases, neurology, 
preventive medicine, pulmonology, and rheumatology in 
Anchorage. This need is very critical in some of these areas.

• There were no available U.S. benchmarks to determine 
whether there is a potential provider need for physicians 
practicing geriatric medicine, pain management, radiation 
oncology, and sleep in Anchorage.

• Alaska death rates caused by heart disease, cancer, 
cerebrovascular disease, chronic obstructive pulmonary 
disease, diabetes, and HIV are lower than the average of the 
United States. This suggests a diminished need for 
physicians with specialties of cardiology, 
hematology/oncology, pulmonology, and infectious diseases.

• Alaska has a significantly lower population of adults beyond 
the age of 55 than the national average of the United States. 
This may suggest a decreased need for providers of older age 
diseases, such as cardiology.

• The Anchorage cardiology group has a statewide presence, 
which could shift the figures toward need,
• There is a crisis of access in neurology.

• The 55 and older physicians and the practice managers 
surveyed perceive a need for additional medical specialists in 
the Anchorage community. Neurology was the highest 
perceived under-represented specialty in Anchorage among the 
physicians age 55 and over surveyed and the second highest 
perceived under-represented specialty among the practice 
managers surveyed. The other perceived under-represented 
specialties are rheumatology, dermatology, nephrology, 
endocrinology, infectious diseases, gastroenterology, 
pulmonology, allergy, oncology, urology, geriatric medicine, pain 
management, rehab, sleep, preventive medicine, and radiation 
oncology.

• 26% of the medical specialists are over age 55, which includes 
the 4% that are over age 65. Of the 55 and older physicians 
surveyed, 42.1% indicated that they plan to retire within 5 years 
and an additional 36.8% indicated that they plan to retire in 6 to 
10 years. Therefore, an estimated 10.9% of all medical 
specialists will retire within 5 years and an additional estimated 
9.6% of medical specialists will retire within 10 years.

• 30% of the surveyed practice managers (15 out of 50) are 
currently recruiting physicians. Of these 15 recruiting practice 
managers, 1 (5.9%) is recruiting neurologists, 1 (5.9%) is 
recruiting pain management physicians, 1 (5.9%) is recruiting 
pulmonologists, and 1 (5.9%) is recruiting urologists.

• 26% of the surveyed practice managers indicated that they had 
already recruited new physicians who are not yet practicing. Of 
these 21 newly recruited physicians, 4 are urologists and 1 is a 
gastroenterologist.
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Pediatric Specialists:
9 U.S. benchmark comparison data indicated that 
Anchorage has an adequate supply of neonatologists.
• U.S. benchmark comparison data indicated that a 
provider need currently exists for physicians practicing 
pediatric allergy, pediatric cardiology, and pediatric 
oncology in Anchorage.

• There were no available U.S. benchmarks to determine 
whether there is a potential provider need for physicians 
practicing pediatric pulmonology, pediatric 
neurodevelopment, and pediatric intensive care in 
Anchorage.

• Alaska’s population is relatively younger than the US 
average, which may suggest that a larger number of 
pediatric specialists are needed than the U.S. average 
benchmark suggests.

» The 55 and older physicians and the practice managers 
surveyed both perceive a need for additional pediatric 
specialists in the Anchorage community. These 
perceived under-represented pediatric specialties include 
pediatric neurology, pediatric pulmonology, pediatric 
dermatology, pediatric endocrinology, pediatric 
intensivists, and pediatric specialists in general.

• 19% of the pediatric specialists are over age 55. Of the 
55 and older phvsicians surveyed, 42.1% indicated that 
they plan to retire within 5 years and an additional 36.8% 
indicated that they plan to retire in 6 to 10 years. 
Therefore, an estimated 8.0% of all pediatric specialists 
will retire within 5 years and an additional estimated 7.0% 
of pediatric specialists will retire within . 0 years.

• 30% of the surveyed practice managers (15 out of 50) 
are currently recruiting physicians. Of these 15 recruiting 
practice managers, 1 (5.9%) is recruiting pediatric 
anesthesiologists and 1 (5.9%) is recruiting pediatric 
pulmonologists.
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Surgical Specialists:
• U.S. benchmark comparison data indicated that Anchorage 
has an adequate supply of physicians practicing 
cardiac/thoracic surgery, orthopedic surgery, and plastic 
surgery.

• U.S. benchmark comparison data indicated that a provider 
need currently exists for physicians practicing 
neurosurgery, OB/GYN, ophthalmology, general surgery, 
ENT, and urology.

• A large number of orthopedics are needed due to the 
relatively young population and the large number of 
accidents. Also, orthopedics are full and there is an access 
problem. Although the benchmark comparison data 
indicated that Anchorage has an adequate supply of 
orthopedics, more may be needed.

• Alaska has a significantly lower population of adults beyond 
the age of 55 than does the national average of the United 
States. This may suggest a decreased need for providers 
of older age diseases, such as general surgery.

• The 55 and older physicians and the practice managers 
surveyed both perceive a need for additional surgical 
specialists in the Anchorage community. Neurosurgery was 
the third highest perceived under-represented specialty in 
Anchorage among the practice managers surveyed and 
and the 55 and older physicians surveyed. Some of the 
other perceived under-represented medical specialties 
include orthopedics, pediatric neurosurgery, pediatric 
orthopedics, pediatric cardiac surgery, pediatric surgery, 
general surgery, and colon/rectal surgery.
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• 34% or the surgical specialists are over age 55, which 
Includes the 6% that are over age 65. Of the 55 and 
older physicians surveyed, 42.1% indicated that they 
plan to retire within 5 years and an additional 36.8% 
indicated that they plan to retire in 6 to 10 years. 
Therefore, an estimated 14.3% of surgical specialists will 
retire within 5 years and an additional estimated 12.5% of 
surgical specialists will retire within 10 years.

• 26% of the surveyed practice managers indicated that 
they had already recruited new physicians who are not 
yet practicing. Of these 21 newly recruited physicians, 3 
are OB/GYN physicians.
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Mental Health Providers:
• U.S. benchmark comparison data Indicated that Anchorage 
has a significant need for both adult and child psychiatrists.

• Alaska death rates caused by suicide is higher than the US 
average, which may suggest a greater need for mental 
health professionals.

• The 55 and older physicians and the practice managers 
surveyed perceive a need for additional mental health 
providers. Some of the respondents of the 55 and older 
survey and the practice manager survey named psychiatry 
as an under-represented specialty in Anchorage.

• 29% of the mental health p aiders are over age 55, which 
includes the 10% that are uver age 65. Of the 55 and older 
physicians surveyed, 42.1% indicated that they plan to 
retire within 5 years and an additional 36.8% indicated that 
they plan to retire in 6 to 10 years. Therefore, an estimated 
12.2% of mental health providers will retire within 5 years 
and an additional estimated 10.7% of mental health 
providers w"’ retire within 10 years.

• None of the practice managers that responded to the 
survey indicated that they are planning to recruit 
psychiatrists or have already recruited psychiatrists who are 
not yet practicing.



Suggested Next Steps:

• Present the physician need assessment to the PAMC Medical 
Executive committee in September

• Present the physician need assessment to the PAMC and 
PHSA leadership in September

• Present the physician need assessment to the PHSA Alaska 
Region Board in October

These presentations will:

• Introduce the 2002 Anchorage physician data

• Compare the 2002 data with the prior physician data

• Introduce the results of the 55 and older physician survey and 
the practice manager survey

• Raise the issues of the under-served specialties, including the 
access to care issues

• Raise the issues of the most effective ways to recruit for 
under-served specialties as the exist presently and in the 
future
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J im  Jo rd a n

From: "Ron Neupauer" <ronn@miec.com>
To: "’Jim Jordan"' <asma@alaska.net>
Cc: "Dick Mello (E-mail)" <dickm@miec.com>; "Steve Stimel (E-mail)" <steves@miec.com>
Sent: Tuesday, February 03, 2004 12:41 PM
Attach: MICRA effect 2003.xls; Milliman Med Mai Study.doc; Milliman NPDB Med Mai Data.xls; Jan'04

med mal article - HealthTracking.pdf; Contingencies article 11-03 - caps work.pdf; 2003 Joint 
Comm Rept on Med Mal.pdf 

Subject: RE: Tort Reform

Glad you asked, The best 'single pick’ exhibit of MICRA's effectiveness in holding down malpractice costs is the 
comparison of California’s average premium for 3 representative specialties (internal medicine, general surgery, 
ob/gyn) with that of the five highest priced states (usually Florida, New York, Michigan, Texas & Illinois). The data 
is from Medical Liability Monitor which surveys doctor-owned companies each year. It’s attached as “MICRA 
effect 2003”

MIEC's Alaska rates are 13% higher than those applicable to Northern California -  this applies to all specialties 
and classes.

As far as studies are concerned, 11 ave a few to offer

1- Abstract of a 2003 Milliman (actuaries/consultants) study showing the effectiveness of caps on damages 
in holding down awards, using data from the NPDB.

2- An article from the January 21, 2004 issue of Health Affairs describing the effect of caps on damages
3- The complete Milliman study published in the November, 2003 issue of Contingencies
4- A Joint Congressional Committee report published in 2003 which studies the extent and effect of the 

malpractice crisis. This study, on page 21 credits California's MICRA reforms with keeping malpractice 
loss costs, and premiums relatively modest, compared with the 'crisis states’ that have no tort reform

This seems an ideal year to pass stronger tort reforms in Alaska. Much of the country is reeling from a continuing 
malpractice insurance crisis. VWh the supply of physicians in Alaska already at risk, any tort lottery induced spike 
in claims costs and subsequent needed premium hikes could be devastating to patients' access to proper medical 
care.

V\fe look forward to working with you in this effort.

— Original Message—
From: Jim Jordan [mailto:asma@alaska.net]
Sent: Tuesday, February 03, 2004 11:40 AM 
To: Ron Neupauer 
Subject: Tort Reform

Ron, 
We are definitely on the "ramp-up" in anticipation of the introduction of a tort reform bill 
setting the cap for non-economic damages at $250,000. Bill might be introduced as 
early as Monday. 
Because the 250K cap is the MICRA "gold standard" comparison to California will be 
asked for. For 2004, do you have or can you easily produce a comparison between AK 
rates by specialty and those for California (No. Cal.?)? Obviously, we want to show that 
California has lower rates somewhat attributed to the 250K cap. 
Also, do you by any chance have a copy of any actuarial studies that show the 250K 
cap to be the most important element in impacting rates? I have a 1997 American

02/04/2004
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Academy of Actuaries study that indicates that. I think maybe PIAA may have done 
something as well as some states (Texas, and Pennsylvania?).

Thanks for the help. Also, if you have any other "stuff1 that you think would be of help 
please send it along.

Thanks,
Jim

James Jordan
Executive Director
Alaska State Medical Association
907-562-0304
ASMA@alaska.net

02/04/2004
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A MILLIMAN GLOBAL FIRM

®  Milliman u s a
Consultants and Actuaries

Contact:
Laura Rzasa, Donley Communications 
(212) 751-6126, lrzasa@donleycomm.com

M ILLIM A N  USA ANALYSIS SEES SAVINGS 
F O R  PRO FESSIO N A L M ED ICA L M A L PR A C T IC E  CO STS 

Exam ines L arge States Using C aps on N on-Econom ic Dam ages

NEW YORK, April 8, 2003: A Milliman USA analysis o f medical malpractice claims 
in the 15 largest states from late 1990 to early 2001 shows wide differences in medical 
malpractice loss costs by state for physicians, and these differences correlate to whether 
or not the state has enacted caps on non-economic damages. The study demonstrates 
that the large states with caps on non-economic damages have below-average medical 
malpractice loss costs for physicians. Conversely, the large states without caps have 
the highest medical malpractice costs.

“The data indicate that caps on non-economic damages reduce the cost o f  insuring 
medical malpractice for physicians in the states in our study that have instituted this 
element o f tort reform,” said Richard S. Biondi, Principal and Consulting Actuary at 
Milliman USA and the author o f the Milliman study. “The study implies that caps on 
non-economic damages would significantly reduce total losses for both physicians and 
hospitals.”

The data is consistent with results others have observed in California, which is well- 
known for capping non-economic damages at $250,000 since 1975. In that state, the 
medical malpractice losses per physician are about half (52%) o f  the countrywide 
average. Other large states in the study that have instituted caps and subsequently have 
lower medical malpractice losses per physician are: Colorado (69% o f  the countrywide 
average), Indiana (86%) and Maryland (64%).

Conversely, large states without caps have higher than average medical malpractice 
losses per physician. They include: Florida (136% o f  countrywide average),
Illinois (144%), New Jersey (131%), New York (156%), Pennsylvania (171%), and 
Washington, D.C. (144%).

In a separate 1997 analysis performed by Mr. Biondi using data for New York, which 
does not have caps, savings were estimated on physicians’ medical malpractice losses if  
caps were instituted. It was projected that caps o f  $250,000, $500,000, $750,000, and 
$1,000,000 would result in a reduction in losses o f 29%, 20%, 14% and 11% respectively 
on policies providing $1 million to $3 million coverage for physicians.

%
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“There are other differences between these states besides the fact that they either have or 
don’t have caps, and there are also differences in the size and application o f  the caps in 
the states that have them,” said Mr. Biondi. “However, the pattern in this particular study 
is still very clear in showing that caps on non-economic damages are highly correlated to 
medical malpractice costs.”

The data in the Milliman USA study included physicians’ statistics by state from the 
National Practitioners Data Base Public Use Data File (NPDB), which contains selected 
variables from medical malpractice payment reports on physicians, dentists and other 
licensed healthcare professionals. A spreadsheet summarizing the results is attached.

Milliman USA, whose corporate offices are in Seattle, serves the full spectrum o f 
business, financial, government and union organizations. Founded in 1947 as Milliman 
& Robertson, the company has 29 office? in the United States as well as offices in 
Bermuda, Hong Kong, Japan, Korea, Brazil, and the UK. Milliman USA employs 
approximately 1,750 people, including a professional staff o f over 750 qualified 
consultants and actuaries. The firm has consulting practices in property and casualty, 
employee benefits, healthcare and life insurance. It is a founding member o f  Milliman 
Global, an international organization o f  consulting firms serving insurance, employee 
benefits and healthcare clients worldwide. For further information, visit 
www.milliman.com.

http://www.milliman.com
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N P D B *  L o s s  D a t a  for 15 Largest States a n d  N a t i o n w i d e  

N P D B *  Public U s e  D a t a  File
*N PD B  refers to the  N ational P ractioners D ata Base

9/1/90-4/30/01

N a tio n a l  C la im  a n d  L o s s  R a te  p e r  D o c to r  R e p o r te d  to  th e  N P D B  
(a n n u a l lo s se s  n o t  t r e n d e d )

Doctors 
(approximate 
number in 
1990)

Annual Loss 
Per Doctor

Status Re Caps (Reference: Aug./Sept. 2002 Medical Liability 
Relativity Monitor)

CA 66,996 2,884 0.52 $250K cap on non-economic damages.
CO 6,724 3,817 0.69 S250K cap on non-economic damages. $1M cap total.
DC 3,068 7,901 1.44 No cap.
FL 26,394 7,508 1.36 No cap for most claims. Caps apply when parties arbitrate.
IL 25,565 7,929 1.44 No cap. Declared unconstitutional.
IN 9,607 4,734 0.86 $1.25M cap on total damages.
KS 4,673 5,846 1.06 No cap. Declared unconstitutional.
MA 20,089 3,802 0.69 S500K cap on non-economic damages with exceptions.
MD 15,061 3,503 0.64 $500K cap on non-economic damages.
Ml 18,463 4,347 0.79 S345K cap on non-economic damages.
NJ 18,765 7,232 1.31 No cap.
NY 56,264 8,610 1:56 No cap.
OH 22,401 6,443 1.17 No cap. Declared unconstitutional.
PA 29,784 9,386 1.71 No cap.
TX 29,004 6,083 1.11 No cap.
All Others 181,034 4,363 0.79
Total 537,389

533,890
5,502

Milliman USA Study includes physicians' statistics from the NPDB Public Use Data File, which contains selected 
variables from medical malpractice payment reports on physicians, dentist and other licensed healthcare professionals.

Author of Milliman USA Study: Richard S. Biondi, Principal and Consulting Actuary, New York office 
Contact: Laura Rzasa, Donley Communications, (212) 751-6126, lrzasa@donleycomm.com

mailto:lrzasa@donleycomm.com
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T r e n d s

The Medical Malpractice ‘Crisis': Recent Trends 
And The Impact Of State Tort Reforms
Do recent events constitute a crisis or merely the workings of the 
insurance cycle?

by Kenneth E. Thorpe

ABSTRACT: By many accounts, the United States is in the midst of its third medical mal­
practice "crisis." Physicians in several states are facing high and rising premiums. Th i larg­
est national medical malpractice carrier and some large multistate physician-backed liabil­
ity firms have recently left the market. Rising premiums are traced largely to Increases in 
claims severity. Capping malpractice payments has been advanced as one approach to 
slowing the growth In premiums. This analysis finds that premiums in states that cap 
awards are 17.1 percent lower than in states that don't cap. At Issue, however, is whether 
these stopgap solutions promote the goals of the U.S. liability system.

B y m a n y  a c c o u n t s ,  th e  U n ited  S ta te s . 
is  in  th e  m id st o f  i ts  th ird  “cris is"  in  
m ed ical m alp ractice . T he m ed ical m a l­

p ra c tic e  “crises" in  the  m id-1970s and  1980s 
o ccu rred  d u rin g  tim es o f rap id  g ro w th  in  in ­
su ran ce  p rem iu m s. In th e  1970s r is in g  c laim s 
freq u en cy  an d  severity  re su lte d  in  th e  e x it  of 
m any m alp rac tice  ca rrie rs .1 Som e fo r-p ro fit l i ­
ab ility  ca rrie rs  w ere  rep laced  by  a n e w  w ave 
o f p h y s ic ian -o w n ed  m alp rac tice  com panies. 
M edical liab ility  p rem iu m s increased  sh a rp ly  
again d u rin g  th e  1980s, lead ing  several s ta te s  
to  a d o p t reform s designed  to  lim it m a lp rac ­
tice  in su re rs ’ co sts . Indeed, th e  even ts  of th e  
1980s led  to  p ro p o sa ls  fo r b roader, m ore fu n ­
d am en ta l refo rm s of the liab ility  system .

Both r is in g  p rem ium s and  a red uc tion  in 
th e  n u m b er of firm s offering coverage ch a rac ­
te rize  th e  m o st recen t m edical m alpractice c r i­
sis. D epend ing  on  the  specialty  and sta te , th e  
m e d ian  in c rea se  in  m a lp ra c tic e  p re m iu m s  
ranged from  15 to  30 percen t. R ate increases in

o th e r  s ta te s , su ch  as P enn sy lvan ia , ran g ed  
from  26 to  73 p e rcen t in  2003.3 T he St. Paul 
C o m p an ies , th e  la rg es t in s u re r  th ro u g h o u t 
m o st o f th e  1990s, s to p p ed  w ritin g  po lic ies 
d u rin g  2002. O th e r  large, reg ional c a rr ie rs  
have also ex ited  th e  m arket. Overall, these  in ­
su re rs  acco un ted  for nearly 14 p e rcen t of th e  
na tio na l m ark e t p r io r  to  the  crisis.5 In several 
s ta te s  facing th e  m o st acute crises, ca rriers  ex ­
itin g  the  m arke t acco un ted  for a su b s tan tia l 
(u p  to  40  p e rcen t)  share  of p rem ium s w ritte n .

W h ile  p rem iu m s have risen  sh arp ly  over 
the  p a st th ree  years, there  is .. uch  va riatio n  
acro ss s ta te s . T he p rem iu m  sp ikes have re ­
su lted  in  physician  s tr ik e s  in  W est V irginia, 
w o rk  s lo w d o w n s in  N ew  Jersey, a n d  som e 
tem p orary  closings of hosp ital services (such 
as trau m a  care a t the  U niversity  of N evada 
M edical C en ter). Physicians in  o th e r  s ta tes , 
su ch  as C o nn ec ticu t, are  staging  rallies a t th e ir  
s ta te  capito l, dem an d in g  “to rt"  reform . A re ­
c e n t analysis by  the  A m erican M edical A ssoci-

Ken Thorpe (kthorpc@sph.cmory.cdu) is the Robert W Woodruff Professor and chair of the Department of Health 
Policy and Management, Rollins School of Public Health, Emory University, in Atlanta, Georgia.
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a tion  (AM A) rep o rts  th a t  tw elve sta te s  face 
crises in  the ir m edical liab ility  system s, w ith  
p ro b lem  signs ap p earin g  in  an o th e r thirty .'' 
H ow ever, there does n o t ap p ear to  be a crisis in 
the  rem ain ing s ta tes, as g ro w th  in  insurance  
p rem ium s has been low.

T he sp ike  in p rem ium s h as c reated  m uch  
te n s io n  w ith in  th e  p h y s ic ia n  co m m u n ity . 
P rosp ects  for federal to r t  reform  lim iting  pay ­
m e n ts  from  m alpractice su its  have been  im ­
proved by su p p o rt from  P residen t G eorge W . 
Bush and  a lobbying cam paign by the AMA. 
T he H ouse of R epresentatives recently  passed  
th e  H e lp  E ffic ien t, A ccess ib le , L o w -C o s t, 
T im ely H ealth care  (H E A LT H ) A c t o f 2003 
(H .R . 5), w hich  w o u ld  lim it pay m ents from 
m alpractice claim s. H ow ever, sim ilar legisla­
tion  has n o t passed  in  the Senate.

T he c ru x  of the deb ate  focuses on  the  u n ­
derly ing  causes of the  m ost recen t rise  in  p re ­
m ium s. Providers p o in t to  a rise in ju ry  aw ards 
an d  ris in g  c o s ts  o f  d e fe n d in g  m a lp ra c tic e  
claim s (rising severity). They also high ligh t the 
role th a t con tingency fees pa id  to a tto rneys 
play in  creating  incentives for “frivolous” su its. 
Some consum er groups, how ever, believe th a t 
r ising  rates can be traced  to  low er re tu rn s  on 
investm ents received by  the  m edical m alp rac­
tice carriers and a d o w n tu rn  in the  economy. 
Such d isag reem en ts have led co a con ten tiou s 
d eb ate  over w h a t, if  any, changes shou ld  occur 
in m edical m alpractice liab ility  law. T his p a p er  
exam ines recen t tren d s  in  th e  m edical m al­
p rac tice  in d u s try  an d  estim a tes the  im p act 
th a t to r t  reform s cou ld  have on  prem ium s.

Trends In Key Medical Malpractice 
Premiums And Financial Ratios

T he p a s t fou r years have seen  rising  m edical 
m alpractice p rem ium s, declin ing  pro fits , and  a 
red uc tion  in  th e  nu m b er of liab ility  carriers  of­
fering in suran ce  (E xhibir 1). A ccord ing  to  d a ta  
collected by the  N ational A ssociation  of In su r­
ance C o m m issioners (N A IC ), to ta l m edical 
m alpractice p rem ium s earn ed  (those  reta ined  
by m alpractice in suran ce  carriers) increased  
by 23 p e rcen t in  2002.

T h e se  a v e ra g e s  m a s k  v a r ia t io n  in  th e  
g ro w th  in p rem ium s acro ss s ta tes . P rem ium  
increases in several s ta tes , in c lu d in g  Florida 
(m ore th an  a 50 p e rcen t p rem iu m  increase for 
in te rn is ts )  and  O hio (m ore th a n  a 60  p e rcen t 
p rem ium  increase for som e in te rn is ts ), w ere 
substan tia l. However, o th e r  s ta te s  su ch  as C al­
ifornia saw  very sm all p rem iu m  increases.

T he m ost im p o rtan t drivers o f recen t rate  
increases are (1) severity (aw ards, se ttlem en ts, 
and  defense an d  a d m in is tra tiv e  co sts ); f re ­
quency (claim s p e r  in su red  physician); and  (3) 
changes in inv estm ent incom e. In co m b in a­
tion, these factors largely de te rm in e  expenses 
and, w h en  com pared  w ith  p rem iu m s earned 
and investm ent incom e, a re  an  in d icatio n  of 
overall profitability.

O ne w idely used  p ro fit m easure is the  loss 
ratio  (aw ards, se ttlem en ts, and  defense costs  
as a percen tage of p rem ium ). E xh ib it 2 p re ­
sen ts  d a ta  concerning  the  com bined  loss ratio , 
a broader m easure th a t also inc lu des d iv idends 
paid  to  policyholders and  co rp o ra te  incom e

EXHIBIT 1
Trends In Medical Malpractice Premiums, As Percentage Change, 1 9 9 8 -2002

Year
Premiums 
earned (%)

OB-GYN 
premiums (%)

Internal medicine 
premiums (%)

General surgery 
premiums (%)

1998 9.1 0.3 -2.9 1.0
1999 3.9 2.1 5.1 1.1
2000 5.3 4.8 7.3 7.0
2001 14.1 10.3 9.9 12.0
2002 23,2 14.2 20.U 21.9

SOURCES: Premiums corned: Notional Association ol Insurance Commissioners dots: and premium Increases (or physician 
specialties: tabulations from the Medical Liability Monitor. 8 October 2002.
NOTE: OB/GYN Is obstetrician/gynecologist

HEALTH AFFAIRS - Wet Exclusive W4-2J



H e a l t h  T r a c k i n g

EXHIBIT 2
Trends In Medical Malpractice Financial Ratios, 1 8 9 5 -2 0 0 2

Year
Broad combined 
ratio* (%)

Loss ratio* 
<%)

Investment 
Insurance 
ratio' (%)

Net
Income* (%)

1995 126 95 49 23
1996 124 91 44 20
1997 124 91 45 21
1998 126 92 43 17
1999 122 91 34 12
2000 129 103 33 4
2001 141 113 31 -10
2002 129 111 18 -13

SOURCES: Senate Committee on Health, Education, Labor, end Pensions hearing, 11 February 2003; and Tlllinghast-Towers 
Pertin tabulation* using the National Association of Insurance Commissioners filings of Physician Insurers Association of 
America (PIAA) companies for 2002.
'Awards, settlements, end defense costs plus dividends, administrative costs, and corporate income taxes as a percentage of premium.
•Awards, settlements, and defense costs bs percentage of premium.
■As a percentage of premiums.

taxes, as w ell as inv estm en t incom e as a share 
o f p rem iu m . N e t incom e is the  d ifference b e ­
tw e en  the  b ro ad  com bined ra tio  and  invest­
m e n t incom e.5

Several im p o rtan t tren d s  ap p ear in  these 
d a ta . F irst, the  b road  com bined ratio , w h ich  
m easu res claim s pay m en ts, reserves for p o te n ­
tia l fu tu re  a w ard s  se ttlem en ts , a n d  defense 
a n d  adm in istra tiv e  co sts  as a percen tag e  of 
ea rn ed  prem ium s, has n sen  since 1999. T hus, 
by  2002 every p rem iu m  do llar co llec ted  re ­
su lted  in  $1.29 in  to ta l expenses, aw ards, and  
se ttlem en ts . H istorically , m alpractice carriers 
have offset th e se  u n d e rw r it in g  lo sses w ith  
ea rn in g s from  inv estm en t incom e. S ta rtin g  in 
1995, in v estm en ts as a share  of p rem iu m s d e ­
c re a s e d  sh a rp ly , fa llin g  th i r ty  p e rc e n ta g e  
p o in ts  by  2002. All com bined, these tren d s  re­
d u ced  ca rrie rs’ overall n e t a fte r-tax  incom e 
from  23 p e rc en t to  -11 p ercen t by 2002.

What Accounts For The 
Deteriorating Financial Condition 
Of Malpractice Carriers?

Several fac to rs likely acco un t for m edical 
m a lp ra c tic e  c a rr ie rs ’ d e te rio ra tin g  financia l 
co n d itio n .6 A t issu e  is w h e th e r the  m o st recen t 
tre n d s  reflec t th e  trad ition al u n d e rw ritin g  cy­

cle th a t  w ill eventually  regress to  m ean p rofits 
in  th e  ind ustry , o r  a perm an en t u p w ard  in ­
crease in average losses and  prem ium s. Factors 
in fluen cin g  these tren d s  include the  following.

H Ttadltional insurance cycle trends. 
A ltho ug h  all lines of in suran ce  have u n d e r­
w ritin g  cycles, th e  m edical m alpractice m ar­
k e t exp eriences w id e r  sw ings in profitability. 
M alp rac tice  claim s face a long lag from  the 
tim e an even t occurs and  a claim  is  filed to  the  
ac tu a l pay ou t date . P rem ium s estab lished  in a 
given year are designed to  cover the  claim s and  
defense co sts  associated  w ith  claim s filed d u r­
ing  th e  sam e year. However, it m ay tak e  several 
years before claim s and  prem ium s can  be rec­
onciled to  a given year, w h ich  adds m uch u n ­
c e rta in ty  in  se ttin g  p r  .miums. U npub lished  
d a ta  from  one large ca rrie r  revealed th a t nearly 
70 p e rc e n t o f claim s w ere  p a id  w ith in  five 
years of be in g  filed. However, nearly  12 percen t 
too k  a t leas t eight years to  resolve,

F irm s’ po lic ies for se ttin g  aside reserves 
also in fluen ce  ealendar-year p ro fits .7 Reserves 
are trea ted  as an  exp en se  and, o th e r tilings 
c o n s ta n t ,  re d u c e  p ro f its .  D u rin g  th e  early  
1990s ac tu a l claim s pay m ents tu rn ed  o u t to  be 
low er th an  pro jected , and  reserves se t aside to 
pay fu tu re  claim s w ere  too  high.* O ver time,
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loss reserves w ere  reduced  (th u s  red u c in g  e x ­
penses), resu lting  in  rising  p ro fits  ( lo w er loss 
ratio s) du rin g  the  early 1990s. T he co m b in a­
tio n  o f relatively h igh  investm ent re tu rn s  and  
ovcrreserving in  the  early and m id-1990s re ­
su lted  in  rising p ro fits  th a t encouraged som e 
firm s to  ho ld  the  line on  rates. W ith  declin ing  
p ro fits  and a p ro jec ted  rise  in  costs , m edical 
m alp ractice  com panies have increased  th e ir  r e ­
serves by d raw ing  do w n  su rp lus, re su ltin g  in  
lo w er p ro fits  (h igher loss ratios).

H  High investment returns. T he n e t in ­
v estm en t yield for m alpractice firm s increased  
to  nearly  8 p e rc en t by  1998 and  has since d e ­
c lin e d  to  a p p ro x im a te ly  6 p e r c e n t .9 T h e  
g ro w th  in re tu rn s  p rod uced  a high in v estm en t 
incom e ra tio  th ro u g h  1998 b u t h as decreased  
since then . H igh er investm ent re tu rn s  offset 
th e  need  to  raise prem ium s. A one-p ercen tage- 
p o in t increase in  exp ec ted  re tu rn s  is  associ­
a ted  w ith  a red uc tion  in  p rem ium s of tw o  to  
fL ur percen tage p o in ts .10

H  Rising severity. M ed ian  m a lp ra c tic e  
aw ards (includ ing  b o th  ju ry  aw ards an d  s e t­
tlem en ts) p e r  pa id  claim  have d o ub led  in  real 
te rm s b e tw een  1990 and 2001.11 T he d a ta  in d i­
ca te  th a t  severity has increased app ro x im ate ly  
9 p e rcen t p e r year since 1990 (o ther estim ates 
track in g  th e  m ark e t arc sim ilar; see, fo r in ­
s ta n c e , d a ta  in  N a tio n a l P ra c ti t io n e r  D ata  
B ank annual rep orts). Several factors m ay ac ­
c o u n t fo r the  rise in  severity. (1) R ising  eco ­
no m ic  c o s ts  ( fu tu re  m ed ical ex p en ses , lo s t 
w ages) appear to  be rising slightly  fas ter th an  
overall ind em nity  pay m en ts (the  su m  of n o n ­
econom ic and  econom ic aw ards),13 (2 ) Severity  
o f in ju ry  p e r  pa id  claim  is also rising. (3) T he 
share  of m illion-do llar aw ards is a lso  rising . 
T he rise  in  pay m en ts over tim e is p a rticu la rly  
h igh  am ong cases w ith  grave p e rm a n e n t in ­
ju ry . T he  Physician In su re rs  A sso c ia tio n  of 
A m erican  (P1AA) rep o rts  th a t nearly 8 p e rc en t 
of all aw ards n o w  exceed $1 m illion— doub le  
th e  sh are  ju s t  five years ago.13 D ata from  Illinois 
reveal th a t  average ind em nity  of p a id  claim s 
for an  a d u lt w ith  grave perm an en t in ju ries has 
r isen  from  $960,100 (d u rin g  19 90-1994) to  
nearly  $1.6 m illion (1995-1999).14

(4 )  D efense and  adm in istra tive  c o s ts  arc

also rising. D ata from  P1AA an d  several s ta te  
in suran ce  d ep artm en ts (such as O hio  an d  Illi­
no is) sh o w  a sh arp  rise in defense an d  a d m in ­
istra tiv e  co sts  p e r  pa id  claim . D efense co sts  
have greatly  increased in th e  m o st severe cases 
(m ajor and  grave perm an en t injury).

Hi Rising costs of reinsurance. T he rise  
in claim s severity  flow s th ro u g h  to  th e  re in su r­
ance m arket. R ising severity, cou p led  w ith  the  
events of 11 S eptem ber 2001, has led re in su re rs  
to  ad d  to  th e ir  reserves and  increase  re in su r­
ance ra te s  to  m edical m alpractice com panies.

B  Reduced capacity. T he s tru c tu re  o f th e  
in surance  m arker has changed  dram atica lly  in 
som e of the  sta te s facing the  sh a rp e s t rise  in 
p rem iu m s (such  as N evada, W e s t V irg in ia , 
Pennsylvania, and Ohio). Several years of u n ­
d e rw ritin g  losses led the  St. Paul C om panies, 
one of the  largest national carriers, to  increase  
i ts  reserves by  $600 m illion in  2001 alone. It 
w as the  largest carrier in several s ta tes th a t  are 
no w  facing sh arp  increases in m edical m alp rac­
tice prem ium s.13 For exam ple, i t  w as th e  sec- 
ond-laigest in su rer in Nevada by  1996, acco un t­
ing for 32 percen t of all w ritte n  prem ium s.16

In add ition  to  T he St. Paul, several ph ysi­
c ia n - o w n e d  c o m p a n ie s — m o s t  n o ta b ly ,  
PH1CO (in Pennsylvania) and  PIE M u tu a l (in  
O h io )— exp an ded  th e ir  m edical m alp rac tice  
business ou tsid e  th e ir  s ta te  o f dom icile. In  v ir­
tua lly  every case, these  com panies gen era ted  
la rg e  o p e ra tin g  lo sse s  o u ts id e  th e i r  h o m e  
s ta te s . By 1996 PH1CO w ro te  m edical m a l­
prac tice  policies in tw e n ty  s ta te s , w h ile  PIE 
M u tu a l en te red  abo u t a do zen  s ta tes. PIE M u ­
tual had  the  largest m arke t sh are— nearly  a 
th ird  of p rem iu m s w rit te n  in  W e st V irg inia in 
1996 alone. However, i t  w as declared  in so lv en t 
in 1998 and  ceased operations. T he C o m m o n ­
w ealth  of Pennsylvania declared  PH1CO in so l­
ven t in  2002. As a result, nearly  a th ird  o f th e  
physicians in  W est V irg  via changed carriers. 
T he St. Paul largely filled the  void in  W e s t V ir­
gin ia  b e tw e en  1996 a n d  2001. H ow ever, by  
2001 i t  ceased w ritin g  n ew  bu sin ess , again 
p lacing  W est Virginia's physicians in a p re c a r i­
ous position  looking fo r new  m edical m a lp rac ­
tic e  in s u ra n c e  coverage, T he  S t, P au l a n ­
no un ced  in  D ecem ber 2001 th a t  i t  w o u ld  ex it
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th e  m edical m alp ractice  m arke t a ltogether.17 
T he com pany’s  ex it left m ore th an  36 p e rcen t 
of Nevada’s  physicians look ing  for n ew  cover­
age. M ore th an  a th ird  o f O hio’s  physicians 
have changed  liab ility  carriers  over the  p ast 
five years as w ell.1*

T hese recen t changes in  m arke t s tru c tu re  
have s tra in e d  th e  u n d e rw rit in g  capacity  of 
m e d ica l m a lp ra c tic e  c o m p a n ie s  in  severa l 
s ta tes . N early 15 p e rcen t of th e  en tire  m edical 
m a lp ra c t ic e  b o o k  o f  b u s in e s s  n a t io n a l ly  
(h igh ly  con cen tra ted  in sev­
eral s ta te s)  has sw itch ed , o r 
a t te m p te d  to  s w i tc h ,  m a l­
p r a c t i c e  c o m p a n ie s  s in c e  
1998. T he issue here  concerns 
liab ility  com panies’ ab ility  to  
w rite  th e  n e w  business. T he 
r e m a in in g  c o m p a n ie s  a re  
d ra w in g  d o w n  s u rp lu s  and  
increasin g  reserves in  an tic i­
p a tio n  of ris in g  claim s pay­
m en ts. A t th e  sam e tim e, th e  entire  St. Paul 
b o o k  of b u s in e s s  is  seek in g  n ew  coverage. 
T hus, an  em erg ing issu e  is h o w  m u ch  n ew  
b u s in ess  th e  rem ain ing  ca rrie rs  can u n d e r­
w rite . R egulators and  ra tin g  agencies (such as 
A .M . B es t)  u se  m e tr ic s  s u c h  as  th e  p re -  
m iu m -to -su rp lu s (PS) ra tio  for gu idance re ­
gard in g  u n d e rw ritin g  capacity, w ith  PS ratio s 
less th a n  1 preferred. In som e cases, th e  PS ra ­
tio s  have been rising  sharply, raising concerns 
a b o u t th e  (sh o rt-ru n ) capacity  of the  rem ain ­
ing  carriers to  abso rb  th e  n ew  business.

H  R is in g  fre q u e n c y . W h ile  the n u m b er of 
c la im s p e r  ph y s ic ian  rose  sh a rp ly  b e tw e en  
1956 and  1990 (from  1.5 claim s p e r 100 covered 
physicians in  1956 to  approxim ately  15 p e r  100 
in  1990, as rep o rted  by  T he St. Paul), th e  tren d s 
ap p ear relatively f la t na tio na lly  over th e  p a st 
couple of years. In som e s ta te s  (such as M is­
s o u r i )  r e p o r te d  f re q u e n c y  h a s  d e c lin e d .15 
H ow ever, o th e r  s ta te s  have rep o rted  a rise  in 
frequency, p a r ticu la rly  s ta te s  w ith  cap s on  
noneconom ic dam ages and  no  process for d is ­
couraging claim s frequency (such as an  affida­
vit o r  certifica te  of m erit)— for instance, Loui­
siana rep o rts  approx im ate ly  th irty -on e  claim s 
p e r physician, doub le  th e  na tio na l average.30

"Certainly to the 
physicians facing 
40-60 percent 
increases in their 

premiums, the recent 
spike in premiums is 

a crisis."

Is This A Crisis, Or Simply The 
Workings Of The Insurance Cycle?

C erta in ly  to  th e  ph ysicians facing 4 0 -6 0  
p e rcen t increases in  th e ir  p rem ium s, th e  re ­
cen t sp ike in  p rem iu m s is a crisis. W ith  re­
spect to  the  b ro ad er fu n c tio n in g  of the  m arket, 
how ever, th e  ju ry  is ou t. R ising  claim s costs 
may reflect a rise  in  un derly ing  negligence. If 
tru e , th e  system  m ay be  fu n c tio n in g  as d e ­
signed, and the  sp ike  in p rem iu m s m ay pro - 
vide stro n g er incentives for physicians to  im ­

p ro v e  th e  q u a l i ty  o f  c a re  
p r o v id e d  ( t h e  d e t e r r e n c e  
fu n c tio n  of m ed ical liab ility  
law ). O n  the  o th e r  han d , w e 
m ay b e  o b se rv in g  a p e rm a ­
n e n t rise in  claim s pay m en ts 
and  co sts  u n re la ted  to  tren d s  
in  physician  negligence. A t is ­
sue is  th e  e x te n t to  w h ich  the 
un derly ing  fac to rs genera ting  
h ig her p rem iu m s are fo llow ­

ing a trad ition al cyclical in su ran ce  p a tte rn , or 
w h e th e r a s tru c tu ra l change h as o ccurred  in 
severity and frequency.

The 2000 “crisis” does d iffer in  several key 
respects from  earlier ones. T he su b stan tia l d is ­
ru p tio n  in m ark e t su p p ly  in  several s ta te s—  
traced to  a handful of m u ltis ta te  physician- 
backed firm s and  th e  exp erience  of T he St. 
Paul— are n e w  an d , i t  is  h o p ed , tra n s ito ry  
events. It appears th a t  a su b s tan tia l share  of 
the  m u ltis ta te , p h y s ic ian -o w n ed  com panies 
have refocused the ir effects on  th e ir  s ta te  of 
dom icile. W ith  T he St. Paul n o w  o u t of the  
m arket, b o th  tren d s  sh o u ld  eventually  b ring  
som e s tab ility  in to  s ta te s  th a t  have been  a d ­
versely affected. T hus, these  su b stan tia l d is ­
ru p tio n s  m ay n o t signal lon g-te rm  s tru c tu ra l 
prob lem s of com petition  o r capacity.

Second, m any physicians also feel sq ueezed  
by  rising in surance  p rem ium s and declin ing  
M edicare reim bursem en t. Indeed, the  rise  in  
prem ium s has occurred  ju s t  as M edicare p ay ­
m ents to  physicians decreased  5.4 p e rcen t in 
2003.31

W ith  respect to  broader stru c tu ra l changes, 
data  from P1AA (along w ith  som e selected sta te  
data) reveal a long-term  rise in claim s severity.
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In Illinois, for exam ple, m illion-dollar aw ards 
accounted  for 4 percen t of all claim s an d  nearly 
42 percen t of all indem nity  pay m ents be tw een  
1985 and 1989. By 1995-1999,12 p e rc en t o f  all 
claim s exceeded a m illion dollars, accoun ting  
fo r 52 p e rc en t of all ind em n ity  p ay m en ts .33 
T h e  P1AA d a ta  sh o w  a s im ila r  lo n g - te rm  
tre n d . D u rin g  1990, 1.5 p e rc e n t o f  all p a id  
claim s exceeded a m illion dollars. By 2001 the 
percen tag e  had  risen  to  8 p e rcen t.33

Policy Options For Addressing 
Medical Malpractice

T he goals o f the  liab ility  system  are  to  p ro ­
vide financial incen tives to  d e te r  su b stan d a rd  
m edical care and  to  com pensa te  tho se  in ju red  
by  such  care. T here is som e evidence th a t  the 
c u r r e n t  sy s te m  p e r fo rm s  p o o r ly  o n  b o th  
co u n ts .34 F irst, p rog ram  ad m in is tra tio n — d e­
fense and u n d e rw ritin g  co sts— acco un ts for 
app ro x im ate ly  60  p e rcen t of to ta l m alpractice 
costs , and on ly  50  p e rcen t of to ta l m alpractice 
co sts  are re tu rn ed  to  p a tien ts .33 T hese costs 
are high even w h en  com pared w ith  o th e r  to rt-  
based  system s, su ch  as autom obile  litiga tion  o r 
a irp lan e  c ra sh es , th a t  d e te rm in e  fa u lt an d  
co m p e n sa te  v ic tim s .36 M oreover, m o s t p a ­
t ie n ts  th a t receive negligent care never receive 
any com pensation . T he H arvard  M edical P rac­
tice  S tu dy  foun d  th a t only one m alp ractice  
claim  w as filed  for every eight neg ligen t m ed i­
cal injuries.33 Second, d e te rrin g  su b s tan d a rd  
m edical care is a m ajor rationale  for us ing  a 
to rt-liab ility  system  for m edical m alpractice.35 
T here  is a considerab le  theoretical lite ra tu re  
exam in ing the  p o ten tia l of a to rt-b ased  system  
for op tim ally  p ro m o tin g  safety.39 Several em ­
p irica l s tu d ie s  have also been co n d u cted  to  
evaluate w h e th e r  the  to r t  system  de te rs  m ed i­
cal errors. O verall, the  lite ra tu re  is  m ixed .30

T he recen t sp ike  in prem ium s has renew ed  
s ta te  and  n a tio n a l in te res t in lim iting  claim s 
paym ents. Several s ta te s  ado p ted  such  lim its 
in  respon se  to  the  sp ike  in p rem iu m s in  the  
1970s and  1980s. M ore recen t in te res t has been 
exp ressed  by P residen t Bush, th e  AM A, and 
o th ers , in the  form  of su p p o rtin g  federal leg is­
la tio n  capping  aw ard  pay m ents and  reducing  
"frivolous" claim s.31 C ongressional D em ocrats

have advanced th e ir  o w n  approach , a im ed a t 
cu rb in g  a n  exem ption  from  a n ti tru s t  law s p ro ­
vided u n d e r  the  M cC arran -F ergu son  A ct. A 
key  issu e  in  th e  deb ate  is  w h e th e r  s ta te  to r t  re ­
form s slo w ed  the  g ro w th  in  p rem iu m s and  im ­
p rov ed  m alp ractice  in surance  f irm s' p ro fitab il­
ity. To add ress th is  question , th e  final sec tion  
exam ines the  im p act o f  ex istin g  s ta te  to r t  re ­
form s on  m alp ractice  p rem iu m s and  p ro fits  
th ro u g h  2001.33

Impact Of Traditional Tort Reforms
U sing n ew  d a ta  from  th e  NA1C, I exam ined 

tren d s  in  p rem ium s earned  an d  loss ratio s, by 
sta te , fo r 1985-2001.331 estim ated  tw o  versions 
o f the p rem iu m  m odel. T he firs t en te red  to ta l 
earned  prem iu m s as the  d e p en d e n t variable, 
w ith  to ta l nonfederal physicians as an ex p lan ­
a to ry  v a riab le . T he  se c o n d  m o d e l e n te re d  
earn ed  prem iu m s div ided by nonfederal p h y s i­
c ians as th e  d ep en d en t variable. T he k ey  ex ­
p lan a to ry  variables u sed  in  the  regression  are 
th e  s ta te  to r t  reform s and  o th e r  factors (o u t­
lin ed  b e lo w ) in f lu e n c in g  c laim s p ay m en ts , 
claim s frequency, and in su rer costs . I also e x ­
am ined th e  im p act of com petition  on p rem i­
um s and  profitab ility  over time.

9  State tort reforms. Damage caps. D am ­
ages in  m ed ical m a lp rac tice  cases fall in to  
th ree  general categories: noneconom ic d am ­
ages (pa in , suffering, anguish), econom ic d am ­
ages ( lo s t w ages and m edical care expenses), 
and  pu n itiv e  dam ages, if  co n d u ct is  v iew ed as 
m alicious o r  in  reck less d isregard  o f p la in tiffs’ 
rig h ts  (these  are rarely aw arded ). O nly five 
s ta te s  c ap  b o th  econom ic and noneconom ic 
dam ages, so  I com bined s ta te s  th a t cap  n o n ­
econom ic dam ages o r b o th  noneconom ic and  
econom ic dam ages in to  a com posite  "aw ard 
cap" m easu re  (tw en cy -fou r s ta te s  by  2001). 
T he e m p ii ' -al analysis w as designed  to  assess 
th e  im p act i ta t aw ard  caps and  caps on p u n i­
tive dam ages, or n o t a llow ing punitive d am ­
ages, have o n  pro fits  and  prem ium s.

Joint and several liabilit)’. Jo in t and  several lia ­
b ility  is th e  ability  to  co llect the  en tire  aw ard  
from  any liable defendan t, in d ep en d en t of the  
degree of fault. T his allow s the  p la in tiff to  co l­
le c t from  th e  group, o r any ind iv idual provider,
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d ie  en tire  am o u n t o f the aw ard . Tort reform s 
have lim ited  th is  so  th a t th e  de fen d an t is no t 
liable for m ore th a n  h is  o r  h e r  degree of fault 
and  is n o t jo in d y  liab le  w ith  any o th e r  person  
fo r dam ages a ttr ib u te d  to  them .

Statutory caps on attorneys' fees. A tto rneys in 
m alpractice cases are  generally  pa id  a p e rc en t­
age o f th e  aw ard  received  b y  th e  p la in tiff. 
T hese reform s lim it th e  con tingency fees a tto r ­
neys may receive, w h ich  reduce the  financial 
incentives to  file a claim .

Collateral offset rule. This ru le  s ta te s  th a t  a 
p la in tiff cou ld  recover d ie  fu ll am o un t of the 
rew ard  even if  th e  p la in tiff received m oney 
from  o th e r  sources su ch  as hea ld i in surance  or 
w o rk e r ’s  c o m p e n sa tio n . S om e s ta te s  have 
adopted  m a n d a to r /  and d iscre tio n ary  offsets 
th a t  red u ce  th e  aw ard  by  th e  a m o u n t the  
p la in tiff w ill receive from  o th e r sources, w hile 
o th e r  s ta te s  allow  d ie  inform ation  on  co lla t­
eral sources to  be e n te red  as evidence before an 
aw ard  am o un t is determ incd . I use tw o  m ea­
su res in  the  analysis— one in d icatin g  w h e th e r 
the  s ta te  h ad  a m an dato ry  offset for collateral 
sources, and  a second for s ta te s  th a t p e rm it an 
offset for collateral sources.

In add ition  to  s ta te  to r t reform s, the  analy­
sis included  o th e r factors found  by previous 
research  to  influence prem ium s and pro fits ,M 
T hese include factors affecting the frequency 
of claim s, includ ing  a tto rneys p e r  capita , p e r­
centage of po p u la tio n  in  an u rb a n  area, un em ­
p lo ym en t rate , and  d ie  n u m b er of w elfare re­
c ip ie n ts  p e r  1 0 0 ,0 0 0  p o p u la t io n .  F a c to rs  
affecting the  severity of aw ards, such  as su rg i­

cal procedures perfo rm ed  p e r  100,000 p o p u la ­
tion  and  p e r  cap ita  incom e, w ere  also included. 
Finally, 1 exam ined th e  im p act o f  com petition  
o n  p r e m iu m s  a n d  p r o f i t s  u s i n g  t h e  
H irschm an-H erfindah l Index (H H J).U

T he final d a ta  se t inc lu ded  all fifty  s ta te s  
and the  D istric t o f C olum bia (cross-sectional) 
over seventeen years (tim e series). U sing  b o th  
random  and  fixed-effects m odels, I regressed  
the (log) loss ra tio  a n d  earn ed  p rem iu m s on 
s ta te  dum m ies in d ica tin g  w h e th e r  the  s ta te  
had ado p ted  each reform , and  if  so  in  w h a t 
year.34 T he key resu lts  are p resen ted  in E x h ib it 
3. The m odel w as estim ated  using  b o th  fixed- 
and  random -cffects m odels.37

H Empirical results. T he em pirical resu lts  
ind icate  th a t th e  caps on  aw ards ado p ted  by  
several s ta te s  w ere  associa ted  w ith  lo w er loss 
ratios and  low er p rem iu m s (E x h ib it 3). H o w ­
ever, o th e r th an  sta te s w ith  d iscre tion ary  off­
sets, o th e r  to r t reform s w ere n o t associa ted  
w ith  lo w er p rem iu m s o r im p ro ved  p ro f its . 
Loss ratio s in s ta tes cap p in g  aw ards w ere  11.7 
p ercen t low er th an  in s ta te s  w ith o u t caps.38 In 
add ition , loss ratio s w ere  13.3 p e rcen t lo w er in 
s ta te s  w ith  d isc re tio n a ry  co lla te ra l offsets. 
Loss ratio s w ere 25 p e rcen t low er in s ta te s  
th a t  a d o p te d  b o th  refo rm s. T h e  im p a c t of 
s ta te s  w ith  m andatory  offsets on  loss ra tio s  
w as no t significantly different from  zero.

Prem ium s in s ta te s  w ith  a cap  on  aw ards 
w ere 17.1 p ercen t low er th an  in  s ta te s  w ith o u t 
such caps. W h en  using  earned  p rem ium  p e r  
physician as the  d ep en d en t variable, the  caps 
w ere associated w ith  a 12 p e rcen t red uc tion  in

EXHIBIT 3
Impact Of State Medical Malpractice Tort Reforms On Loss Ratios And Premiums, 
Relative To No Tort Reforms

Performance
measure Awards caps

No punitive 
damage or 
punitive cap

Mandatory 
collateral 
offset rule

Dlscrotlonary 
collateral offset

Attorney 
fno caps

Loss ratio -11.7% (p«.06) NS NS -13.3% (pS .10) NS
Total earned premium -17.1% (p<.05) NS NS NS NS
Earned premium

per physician -12.7% (p<. 05) NS NS NS NS

SOURCE: Author's analysis (regression results available upon request).
MOTES: Statistical findings denote difference from 2cro. NS is not significantly different from jero.
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prem ium s. T he  analysis found no association 
b e tw een  the  ad o p tio n  of o th e r s ta te  to r t  re ­
form s o n  loss ratio s, p rem ium s, jo in t liability, 
caps on  a tto rn ey s’ fees, o r  collateral offsets.

T he resu lts  a lso h ig h lig h t the  effect of com ­
p e titio n  on p rem iu m s and  loss ratios. C om pe­
titio n  varies in  the  in d u s try  across s ta te s  as 
w ell as over tim e. T he resu lts  ind icate  th a t  a 10 
p e rc en t increase in  the  index (less co m p e ti­
tive) is  associa ted  w ith  a 2 p e rcen t increase in 
p rem iu m s (p < .05). Several s ta te s  have seen 
c o n s id e rab le  ch an g es  (b o th  
in c rea se s  an d  d ec reases)  in  
m a rk e t c o m p e tit io n  d u rin g  
th e  p a s t tw o  decades. Some 
s ta te s , su ch  a s  W e s t Virginia, 
have becom e less com petitive 
since 1996, w h ile  com petition  
in  o th e r  s ta te s  has increased.
T he reg ress io n  re su lts  in d i­
ca te  th a t  the 20  p e rc en t rise 
in  th e  HH1 in  W e s t V irginia 
b e tw een  1996 and  2001 w as associated w id i a 
4 p e rc en t increase  in  prem ium s. The H H I in ­
creased  by  80 p e rcen t d u rin g  th is  period  in 
M inneso ta  (associated  w ith  a 16 p e rcen t in ­
crease in  p rem ium s) b u t declined  by 4 0  p e r­
c e n t in  Idaho. So a t least in som e sta tes, the 
rise  in  m ark e t co n cen tra tio n  has con trib u ted  
to  h ig her m edical m alpractice prem ium s. The 
im p act of m ark e t con cen tra tion  on loss ratios 
w as n o t s ta tis tica lly  significant.

Conclusions
Physicians in several s ta te s  are facing sh arp  

increases in  th e ir  m edical liability prem ium s. 
As a resu lt, som e facilities have tem porarily  
s h u t do w n; physicians in  som e sta te s are reluc­
ta n t  to  p e rfo rm  h ig h -risk  p ro ced u res; and  
early physician  re tirem en ts  appear to  be on the 
rise.39 T hese physicians, and  the ir pa tien ts , are 
facing an  im p o r ta n t sh o rt-te rm  crisis. A m ajor 
p a r t  of the  policy deb ate  concerns the factors 
g en era tin g  the  large increases in prem ium s in 
som e s ta te s . R is in g  severity  is no w  a tw o- 
d ecade-o ld  p h eno m eno n  in  the  industry , Sev­
eral m alp ractice  firm s w ith  su bstan tia l m arket 
sh ares in  som e of th e  h a rd est-h it s ta te s— Ohio, 
W e s t V irginia, Pennsylvania, and N evada— ei­

th e r  left the  m arket, becam e insolven t, o r refo­
cused  th e ir  u n d e rw ritin g  in  th e ir  s ta te  of d o ­
m ic ile . T h e s e  t r e n d s  c a u s e d  s u b s ta n t ia l  
d is ru p tio n  in d ie  m edical m alpractice m ark e t­
p lace in  these  s ta tes. Thus, a m ajor p a r t of the 
c risis in  these  s ta te s  con cerns b o th  severity 
and  th e  resu lting  im p act on  u n d e rw ritin g  ca­
p ac ity  am ong firm s rem ain ing  in  the m arket.

T he analysis in d ica tes  thac capp in g  pay­
m en ts  from  m alpractice carriers w as associ­
a ted  w ith  low er p rem ium s.40 Yet h o w  should  

w e  in te rp re t  these results? At 
issu e  is w h e th e r  w e  shou ld  
ado pr sh o rt-te rm , sto pg ap  so ­
lu tio n s  to  slo w  the g ro w th  in 
prem ium s, o r  use th e  recen t 
e x p e r ie n c e  to  m ore  fu n d a ­
m en ta lly  ev a lu a te  an d  p e r­
h ap s reform  th e  liab ility  sys­
te m . T h e  r e c e n t  s p ik e  in  
m e d ica l m a lp ra c tic e  in s u r ­
ance p rem iu m s a l lo w  u s  an 

o p p o rtu n ity  to  reexam ine w h e th e r  th e  to r t  
system  is achieving its  goals. If i t  isn 't, w h a t 
changes in th e  system  w ou ld  im prove the  dual 
goals of de te rrence  and com pensation? The re­
su lts  suggest th a t  c ap p in g  aw ards m ay im ­
prove the  p ro fitab ility  of m alpractice carriers 
and  reduce prem ium s. W h e th e r  th is  is socially 
desirable o r im proves the  goals of deterrence  
and  com pensation  rem ains an  open  question .41

A n o th e r  k ey  q u e s t io n  is  th e  e x te n t  to  
w h ich  the  m ost recen t p rem ium  spike sim ply 
re llec ts  the  in su ran ce  cycle and  changes in 
m ark e t s tru c tu re  and  com petition . A lte rn a ­
tively, do  th e  recen t tren d s  also  reflect a s tru c ­
tu ra l and  secular rise  in the  severity  of aw ards 
th a t, absen t reform s, w ill perm anen tly  change 
the trad ition al in su ran ce  prem ium  cycle? In 
th is  case, physicians cou ld  face several m ore 
years of rising  prem ium s. A lthough  experience 
varies across s ta te s , th e  d a ta  do  in d ica te  a 
long-term  increase in  aw ards an d  se ttlem en ts 
p e r  paid  claim. A t issue are the factors th a t u n ­
derlie these trends. Do they  reflect increases in 
the incidence of neg ligent adverse events and 
su b stan d ard  physician care? If so, sim ply cap ­
p in g  aw ards w ill u ltim a te ly  resu lt in  low er 
g ro w th  in prem ium s b u t w ill leave unchanged

“At least in some 
states, the rise in 

market 
concentration has 
contributed to higher 
medical malpractice 

premiums."
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r^e  fund am en ta l p rob lem  of rising  su b s ta n ­
dard  care.

S urp rising ly , w e  k n o w  very  l i t t le  a b o u t 
tren d s  in  the ra te s  o f negligent adverse even ts 
over tim e. T he tw o  m ost c ited  stu d ies, from  
C alifornia in  the  1970s and  N ew  York in  th e  
1980s, suggest th a t  these  rates have been con­
s ta n t. M ore recen t s tu d ie s  from  C o lorado  and 
U tah  con du cted  in the  1990s p ro d u ced  sim ilar 
resu lts.''3 Clearly, m ore w o rk  in th is  area is 
requ ired .

S t o p g a p  r e f o r m s  (caps on  aw ard s) of 
o u r  c u rre n t liab ility  system  w o u ld  u l t i ­
m ate ly  re su lt in  low er p rem iu m s (re la ­

tive to  th e ir  levels w ith o u t th e  caps). O n th e  
o th e r  han d , i t  is a lso im p o rta n t to  evaluate  
any such  reform s in  the  co n tex t of th e ir  ab il­
ity  to  fu r th e r  th e  du a l po licy  ob jectives of d e ­
te rren ce  and  com pensation .

This paper was presented at die Council on Health Care 
Economics and Policy, "Medical Malpractice in Crisis: 
Health Care Policy Options,” Washington, D C., 3 
March 2001 The author thanks Peter Joslti and Kelly 
Howell for research assistance and programming, and 
he appreciates the helpful comments from four anony­
mous reviewers.
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Reforms on the Value of C losed M edical M al­

practice C laim s: A M icroanalysis," J o u r n a l  o f  H e a lth  

P o l it ic s , Policy and Law 14. no. 4 (1989): 6 6 3 -6 8 9 .

35. Th is i s  a standard measure o f m arket concentra­

tion. It is  s im p ly  the square o f each firm 's market 

share summed. Data on m arket shares were de­

rived from the NAIC and from unpublished  data 

from the Congressional Budget Office.

36 . Data on state tort reform law s  w ere in it ia lly  de­

veloped u sing  information from the W eb  site  of a 

specia lty law  firm , M cCullough, Cam pbell, and 

Lane, w w w .m cand l.com /sta te s.h tm l (3 0  Ju ly  

20 03 ). W hen  information from th is s ite  w a s  not 

clear, state insurance departm ents were asked 

for clarification. Finally, I compared these re su lts 

w ith  d iose used by the CBO to develop it s  e sti­

mates in  developing H .R  5, as seen at CBO, "H .R  

5: Help Efficient, Accessible, Low -C ost, Timely 

Healthcare (H EA LTH ) Act o f 2003 ," 10 March 

2003 , www.cbo.gov/showdoc.cfmJindex-40916a 
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the CBO.
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reject the null hypothesis that coefficients esti­
mated using random and fixed effects arc the 
sam e The fixed-effccts estimate indicated that 
state award caps were associated w ith premiums 
that were 17J percent lower, and the random- 
effects estimate produced die same result. Thus, 
while the random-effects results are displayed, 
the fixed-effccts results were die same for the 
tort-related variables. J A  Hausman, “Specifica­
tion Tests in Econometrics," Econometrica 4 6, no. 6 
(1978): 1251-1271. Regression to the mean could 
also be an issue if states w ith high premiums 
adopting the award caps tended to rerum  to the 
average over time. Thus, caps in high-premium 
sta tes experiencing regression to  the mean 
would appear more effective than laws in aver­
age- or low-premium states. Using 1985 data on 
states that had no award cap (about forty-five 
states), 1 estimated die premium regression (ab­
sent die tort variables). I estimated a second re­
gression using die residuals (from die 1985 re­
gression) as the dependent variable, a dummy set 
to 1 if the state ultimately adopted an award cap, 
as well as the other independent variables out­
lined in the text. If regression to the mean were 
an issue, the coefficient on the dummy variable 
would be positive and significant (that is, high- 
premium states adopted caps). The t-statistic on 
the dummy variable in this regression was -0.22. 
Since there was no apparent relationship here, 
there would be minimal (if any) bias due to re­
gression to the mean. For a related test, see D. 
Dranove and K. Cone, "Do State Rate Setting 
Regulations Really Lower Hospital Expenses?" 
Journal of Health Economics 4, no. 2 (1965): 159-165.

38. The percentage changes reported here took each 
dummy variable from the log model and trans­
formed them to a percentage change using the 
methods outlined in P, Kennedy, “Estimation 
w ith Correcdy Interpreted Dummy Variables in 
Semi Logarithmic Equations," American Economic 
Review 71, no. 4 (1981): 801.

39. In a recent Georgia survey of physicians, a third 
of obstetrician/gynecologists and a fifth of family 
practitioners stated that they would stop per­
forming high-risk procedures. Another 12 per­
cent noted tliat they would not cover the emer­
gency room in the future. BNA's Health Care Policy 
Report 11, no. 5 (2003): 162.

40. This means chat premiums arc lower than they 
would be in the absence of award caps. It does 
not imply that the premiums decline. Premiums 
in states w ith  award caps have risen over time, 
b u t they are lower than they would be absent the 
award caps.

41. Ar issue is whether the reforms would reduce 
deadweight loss associated w ith defensive medi­
cine and costs of administering the system and

improve deterrence and compensation. Some 
commentators are dubious about the prospects. 
See P. Danzon, Medical Malpractice Theory, Evidence, 
and Public Policy (Cambridge, Mass.: H a m rd  Uni­
versity Press, 1985). However, any such analysis 
must also consider the impact that high premi­
ums have on the availability of and access to 
medical care services.

42. California Medical Association and California 
Hospital Association, Report on the Medical Insur­
ance Feasibility Study ed. D.H. Mills (San Francisco: 
CMA/CHA, 1977); and D. Stuckhn et aL, “Negli­
gent Care and Malpractice Claiming Behavior in 
Utah and Colorado," Medical Can: 38. no. 3 (2000): 
250-260. These studies have generally con­
cluded that approximately 3.7 percent of hospital 
admissions are associated w ith an adverse event 
and that approximately a quarter of these are due 
to negligence.
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I t ’s  s a id  t h a t  b a d  t h in g s  com e  in  t h r e e s ,
and 11 looks as if medical malpractice crises are no exception. 
We are now officially entrenched in the third crisis since the 
mid-1970s. And if the first crisis was marked by the withdrawal 
of the Argonaut Insurance Co. from the malpractice market in 
1975, then the current crisis may be said to have been high­
lighted by the December 2001 decision of St. Paul’s to exit the 
market, followed by PH1CO, Reliance. Frontier, and M1IX.

Several things have changed in the malpractice environment 
over the past 25 years. Most notably, the mid-1970s crisis led 
to a dramatic shift from commercial insurance companies to 
self-insurance and medical society-owned mutual insurance 
companies. The malpractice crisis of the mid-1980s resulted in 
significant tort reforms; many states updated joint-and-several 
liability laws, tightened statutes of limitations, modified collat­
eral source rules, provided for period payment of damage

awards, and limited contingency fees.
Much of the debate in the current crisis centers around the 

limitation of noneconomic damages, the so-called caps on pain 
and suffering. Under this reform, juries would be required to 
quantify economic damages (such as lost wages and medical 
expenses) and noneconomic damages. Most of the current pro­
posals allow awarding of the full economic damages but limit 
noneconomic damages to a maximum predetermined amount, 
typically $250,000.

As evidence of the effectiveness of noneconomic damage 
caps, proponents point to California’s 1975 Medical Injury Com­
pensation Reform Act (MICRA). which introduced numerous 
malpractice reforms including the imposition of a $250,000 
cap on pain and suffering. It’s clear that malpractice premiums 
are significantly and dramatically lower in California than in 
many other comparable states.
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tice market is due to insurance company mismanagement and 
the drop in stock market returns.
D Malpractice claims are!~ :reasing at the rate of medical in­
flation while the spikes in premium are driven by an insurance 
cycle.

We don’t doubt that there's an insurance cycle, that stock 
market returns and bond yields have fallen, and that there have 
been some mismanaged malpractice companies. However, in 
this article, we’ve tried to determine the extent to which the 
malpractice insurance market is loss-driven and if it follows 
sound economic principles. Rather than use piecemeal, anec­
dotal data, we chose to quantify malpi actice effects across states 
and over time.

One of the best sources of malpractice claims data is the Na­
tional Practitioner Data Bank (NPDB). The NPDB was estab­
lished in 1990 to aid physician credentialing organizations by

H S U  Growth in NPDB Malpractice Losses
Relative Losses/Claims (1992 - 1.0)

1992 1993 1994 1995 1996 1997 1998 1999 2000 2001 2002 
Year Closed

Average Loss per Physician in States 
With and Without Caps

Loss (S) per Physician

For example, according to Medical Liability Monitor, an ob­
stetrician in Los Angeles had an annual premium of about 
$60,588 in 2002, while OB's in New York City and Miami paid 
$89,317 and $201,376, respectively.

Opponents of noneconomic caps, which include trial lawyers 
and so-called consumer advocates, contend that:
■ There is rio malpractice claims crisis. In fact, they say, claims 
have not risen dramatically in the late 1990s.
■ Noneconomic caps and other tort reforms have no effect on 
premiums and presumably no effect on claims. Accordingly, 
they argue, California's lower malpractice rates are a conse­
quence not of tort reform but of subsequently imposed insur­
ance regulations.
■ The dramatic increase in malpractice premiums, the wide­
spread unavailability of coverage, and the withdrawal (volun­
tary or otherwise) of insurance companies from the malprac­ Year Closet)
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collecting data on malpractice claims and disciplinary actions 
against physicians. Most NPDB data are confidential; however, 
the NPDB releases unidentifiable claims data in the form of a 
Public Use Data File. Because of the legal mandate to report 
claims, the NPDB contains information on nearly every paid 
claim against physicians.

Working with the NPDB Public Use Data File, we approached 
our thesis by asking the following basic market questions:

Do claims data support the existence of a
malpractice crisis?

Both the number of malpractice claims and the dollars of paid 
loss have grown since 1992, as fig. 1 clearly shows. Most no­
ticeable is the dramatic jump in total paid losses at the end of 
the 1990s. We contend that this malpractice 'crisis' is a 
reasonable label for a sustained 25 percent jump in payments 
over a two-year period!

Do to rt reforms aflect m alpractice paym ents?
A more detailed look shows that malpractice losses are not uni­
formly high in eveiy state. Fig. 2 shows that states with noneco­
nomic damage caps have much lower NPDB losses per physi­
cian than do states without caps. Indeed, losses per physician 
in states with caps averaged 46 percent lower tlian states with­
out caps.

E l Why do noneconomic damage caps have such 
a significant effect on per physician losses?

In general, caps on noneconomic damages apply only to ver­
dicts and not specifically to settlements. Only a small minority 
of payments, perhaps as few as 5 percent, are made as a result 
of verdicts. However, a settlement is negotiated on the basis of 
the estimated cost of a claim as if it were to go to a verdict. Thus, 
if the cost of verdicts is reduced due to a cap, it follows that the 
cost of settlements will be reduced proportionately.

Second, noneconomic damages make up a surprisingly large 
percentage of total malpractice costs. Publicly available closed 
claim data from Texas and Floiida (the NPDB doesn't distin­
guish between economic and noneconomic damages) indicate 
that noneconomic damages compose over two-thirds of the total 
cost of claims payments.

Third, caps generally apply to the total noneconomic damages 
for each medical malpractice occurrence, regardless of the num­
ber of physician and/or hospital defendants. So, for example, if 
$ 1 million of noneconomic damages are awarded to a claimant 
from an occurrence involving three physician defendants, its as­
sumed that the entire $1 million, not the allocated amounts to 
each of the three physician defendants, would be capped.

Fourth, noneconomic damage caps may have a secondary 
effect of reducing the frequency of malpractice cases. In an ef­
ficient economic environment, certain suits currently in tire sys­
tem might not be brought to court if the potential reward to the 
plaintiff—and the plaintiff's attorney—is too low. Fig. 3 shows 
that claim frequency is reduced by more than 15 percent in 
states with caps on noneconomic damages.

Finally, in addition to reducing the overall level of malprac­
tice payments, tort reforms also reduce the growth rate of loss-

Malpractice Claims per Physician in States 
'" i th i  ...... ..With and Without Caps

Claims per 100 Physicians

1992 1993 1994 1995 1996 1997 1998 1999 2000 2001 2002 
Yp. c j Closed

Malpractice Premium per Physician in States 
Witn and Without Caps

(S) per Physician

Year Closed

Year Closed

Differential in Malpractice Premium per 
Physician in States With and Without Caps

Capped States % of Uncapped States

C O N T I N G E N C I E S  November/December 2 003



es (inflation or "trend'). Since 1998, the average losses per physi­
cian in non-tort-reform states Increased at an average annual 
rate of 6.8 percent, while the annual inciease in states with re­
forms has been 3.0 percent.

In contrast, during this period the consumer price index (CPI) 
increased at a 2.6 percent annual rate, and the medical CPI in­
creased 4.2 percent per year. As a result of the different growth 
rates, the differential between losses for physicians in states with 
noneconomic caps and those in states without caps has grown 
from 44 percent to more than 52 percent since 1996 (fig. 4).

0  Do tort reforms affect malpractice premiums?
As an index of the total malpractice premium in each state, we 
examined the aggregate annual statement malpractice written 
premium (as reported by Thompson Financial Insurance Solu­
tions) divided by the number of physicians in each state. This 
index lumps together hospital and physician premium. How­
ever, it should provide a reasonable estimate of malpractice pre­
mium growth, indexed to adjust for changes in the physician 
population.

Fig. 5 clearly shows that the premium in states with non­
economic caps is lower than in states without caps. The increase 
in premium didn't begin until after losses increased; it took in­
surance companies 18 to 24 months to process new claims data 
and to promulgate new rates (undoubtedly due to the filing and 
approval process).

The premium differential between states with caps and those 
without caps has also increased during the span of this most 
recent crisis (fig. 6). As with losses, it appears that tort reform 
has a relatively stronger impact as losses increase.

Note also that the premium differentials in fig. 6 are some­
what lower than the loss differentials shown in fig. 4. Is this be­
cause malpractice insurers are ripping off the insureds and pock­
eting the tort reform savings?

We don't think so. The premiums shown in fig. 6 include 
defense costs (LAE) and overhead costs. These costs do not de­
crease (or decrease less) as the result of noneconomic damage 
costs. Therefore, we would expect that the premium differen­
tial would track the loss differential but not be quite as extreme.

Are malpractice premiums rationally based 
on losses?

We have thus far shown that there has been a relatively sudden 
and dramatic increase in malpractice costs (a "cnsis") and that 
states with noneconomic damage caps have lower claims and 
lower premiums than states without caps. But what of the more 
basic argument, that malpractice insurance is a (fundamentally) 
competitive market with market forces determining the rates?

Fig. 7 shows premium as a function of losses in 2002. The 
strong relationship shows that as losses increase, so does pre­
mium. Therefore, any type of reform that decreases losses should 
have a corresponding effect on premium.

Interstate data unequivocally support the premise that caps 
on noneconomic damages are an effective means of reducing 
malpractice costs. Noneconomic caps reduce malpractice pay­
ments, and malpractice payments are highly correlated with 
medical malpractice premiums.

Relationship Between Loss and Premium 
(2002)

Malpractice Premium per Physician
40.000
35.000
30.000
25.000
20.000 
15,000 
10.000-
5.000- 

0-
5,000 10,000 

Year Closed
15,000 20,000

In general, factors that bring down losses, including tort re­
forms, get translated into premium savings regardless of an eco­
nomic or insurance cycle. ®
1 2002 occurrence r*id. LA * SCPIE. Miami • FP1C. NYC - MLMIC. From Medial Ushihiy Monitor.2 The NPDB does not distinguish economic and noneconomic demages.3 As rvponed by Thompson Financial Insurance Solutions.
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Executive Summary
The past several years have witnessed a considerable increase in the cost and impact of medical malpractice 
litigation. The result has been higher malpractice insurance premiums for health care providers, which in 
turn has led to higher costs for the health care system as well as reduced access to medical services. In 2001, 
premiums for medical malpractice insurance topped S21 billion, double the amount ten years earlier.

This paper presents an analysis of the current medical malpractice system and examines the proposed federal 
reform legislation. The benefits of reforming of the medical liability system are significant and could:

• Yield significant savings on health care spending;
• Reduce unnecessary tests and treatments motivated out of fear of litigation;
• Encouiage systematic reform efforts to identify and reduce medical errors;
• Halt the exodus of doctors from high-litigation states and specialties;
• Improve access to health care, particularly benefiting women, low-incomc individuals and rural residents;
• Produce S12.1 billion to $19.5 billion in annual savings for the federal government; and
• Increase the number of Americans with health insurance by as many as 3.9 million people.
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L i a b i l i t y  f o r  M e d i c a l  M a l p r a c t i c e : 
I s s u e s  a n d  E v i d e n c e

I .  I n t r o d u c t io n

The past several years have witnessed a considerable increase in the cost and impact of 
medical malpractice litigation. Between 1994 and 2001, the typical medical malpractice award 
increased 176 percent to $1 million. The result has been higher malpractice insurance premiums 
for health care providers, which in turn has led to higher costs for the health care system as well 
as reduced access to medical services. In 2001, total premiums for medical malpractice 
insurance topped $21 billion, more than double the amount ten years earlier.

The liability system exists for two goals: to compensate the negligently injured, and to 
penalize and deter negligent acts. Unfortunately, in the medical arena the liability system fails 
on both accounts: the system does not direct appropriate compensation to victims of negligence, 
nor does it effectively deter negligent behavior. To the contrary, the medical liability system 
impedes efforts to improve patient safety, and may actually increase the number of errors. 
Moreover, the medical liability system imposes exorbitant costs on the health care system both 
directly and indirectly, costs that increase the number of Americans without health insurance and 
add to the federal deficit. Although some individuals fare well under the present system, the 
system as a whole does not meet the needs o f the negligently injured or the general population. 
The negative aspects o f the medical liability system have a particularly adverse effect on women, 
low-income individuals and rural residents.

For these reasons, medical malpractice reform has received considerable attention in the 
U.S. Congress and state legislatures. Reform of the medical liability system could yield 
significant benefits that could:

• Yield significant savings on health care spending;
• Reduce unnecessary tests and treatments motivated out of fear of litigation;
• Encourage systematic reform efforts to identify and reduce medical errors;
• Halt the exodus of doctors from high-litigation states and specialties;
• Improve access to health care, particularly benefiting women, low-income individuals

and rural residents;
• Produce $12.1 billion to $19.5 billion in annual savings for the federal government; and
• Increase the number of Americans with health insurance by up to 3.9 million people.

This paper presents an analysis o f the current medical malpractice system, focusing on 
the cost and impact excessive litigation has on the affordability and accessibility of health care. 
Legislative remedies are described, as well as the potential impact of such reforms.
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I I .  T h e  P r e s e n t  S y s t e m  f o r  M e d i c a l  L i a b i l i t y

The liability system has two ostensible goals: to compensate the negligently injured, and 
to deter negligent behavior In health care, the tort system allows individuals who are injured 
through the negligence of their health care provider to seek compensation through litigation. In 
theory, negligent behavior is deterred by making the negligent party bear ihe burden of the 
award.

Medical malpractice claims are mainly initiated in state courts. Although laws vary by 
state, in general the legal standard for malpractice has four elements:1

• The presence of a physician-patient relationship that establishes the duty of care;
•  An adverse outcome (actual injury or harm);
•  Negligence by the provider (failure to meet the standard of care); and
• Direct causality between the negligence and the adverse outcome

In the context of medical malpractice, negligence depends on “conduct which falls below 
the standard established by law for the protection of others against unreasonable risk of harm.”2 
For doctors and other health care providers, this standard means that doctors should provide the 
level and type of care that is customary and usual in the medical community or in their specialty 
field.

The most common claim for medical harm is the medical malpractice claim, which 
applies directly to the negligent physician. However, medical malpractice is not the only legal 
option available to claimants seeking redress for damages.3 Physicians are also open to claims of 
intentional torts.4 Medical device and phannaceutical manufacturers can be sued under such 
legal doctrines as product liability, negligence, strict liability and breach of warranty. Hospitals 
and managed care organizations, which may be exempt from many malpractice claims, can be 
sued under the principles of vicarious liability, joint and several liability and corporate 
negligence.

Extent of Medical Malpractice

The best estimates on the frequency of malpractice are based on two separate large-scale 
studies of hospitalizations, one in New York and the other in Colorado and Utah. Although the 
studies were done nearly a decade apart, they revealed remarkable similarities in the pattern of 
malpractice claims. In the New York study, based on 1984 data, 1.0 percent of hospitalizations

1 W . P ag e  K eeton  et a l,, Prosser and Keeton on the Law  o f Torts, 5 lh edition  (St. Paul, M N : W est P ublish ing  C o., 
1984), 164-165.
2 A m erican  L aw  Institu te, Restatement (Second) o f Torts (St. Paul, M N: A m erican  L aw  Institu te  P ublishers, 1965), 
§282.
3 F o r a rev iew  o f  these issues, see: Dan B . D obbs, The Law  o f Torts (St. Paul, M N : W est G roup , 2000), 666-671, 
67 4-679; and  U .S . G eneral A ccounting  O ffice, M edical Liab ility: Impact on Hospital and Physician Costs Extends 
Beyond Insurance, G A O /A 1M D -95-169 (S ep tem ber 1995), 21.
4 H enry  C o hen , “M edical M alp ractice  L iab ility  R eform : Legal Issues and F ifty-S tate  Survey o f  C aps on Punitive 
and N on eco n o m ic  D am ages,"  C ongressional R esearch  Serv ice, R eport R L 3 1692 ,2 /6 /2003 .
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were found to have injuries caused by negligence.5 By comparison, the Colorado and Utah 
study, based on 1992 data, indicated that less than 1.0 percent o f hospitalizations had injuries due 
to negligence.6 The malpractice rate for the health care system as a whole is likely significantly 
lower.7

The incidence of malpractice, h-r.< »<*ver, is quite distinct from the filing of malpractice 
claims. A defining feature o f the mediT?'' ‘ 'bility system is that most events o f malpractice do 
not result in a legal claim, and most claixm ,'malpractice are not tied to any act o f negligence. 
Overall, approximately 80 percent o f malpractice claims show no signs o f a negligent injury.8 
Conversely, only about 3 percent of injuries due to negligence result in a claim.9 These figures 
suggest that the medical liability system malfunctions on a fundamental level.

It is not clear why such a small portion of negligent injuries lead to a malpractice claim. 
One possible reason is that the injuiy was too minor to warrant a lawsuit. Data show that most 
negligent injuries are only moderately incapacitating.10 Another possible reason is that attorneys, 
who typically work on contingency fees arrangements, are only willing to take on claims for 
“attractive” clients (i.e., sympathetic victims with large damage claims). Alternatively, some 
people are simply not litigious in nature, or do not wish to damage a long-standing relationship 
with their doctor, especially if the doctor exhibits good communication and empathy skills. Yet 
another explanation is that patients simply do not recognize that they have suffered an injury due 
to negligence.

The Market for Medical Liability Insurance

The role o f malpractice insurance is to pay for legal defense costs and damages inflicted 
through negligence by a doctor or medical professional. The market for malpractice insurance 
consists o f two broad categories of insurance: conventional and alternative. The conventional 
market provides coverage through traditional insurance companies like A.I.G., C.N.A Insurance 
or the St. Paul Companies. Malpractice insurance purchased through traditional means totaled 
$7.2 billion in 2001.11 This figure, however, excludes the much larger alternative market. The

5 H arvard  M edical P ractice  S tudy, Patients. Doctors and Lawyers: Studies o f Medical Injury, Malpractice Litigation 
and Patient Compensation in Nov York ([C am bridge, M A ?]: 1990), 3.
6 E ric  J. T hom as et a l., “ Incidence and T y p es o f  A dverse  E vents and N eg ligen t C are  in U tah  and C o lo rad o ,”  Medical 
Care 38  (2000): 261.
7 P reven tab le  in ju ries are  m ore likely to occur am ong m ore com plicated  cases, such  as th o se  requiring  
hosp italiza tion . P resum ably , therefore, m ed ical care prov ided  ou tside o f  a hosp ital se tting  w ould  hav e  a m uch  low er 
rate  o f  m alp ractice , th u s  low ering  the overa ll rate.
8 Published  d a ta  ind icate  83 percen t o f  N ew  Y ork claim s and 78 percen t o f  the C o lorado-U tah  claim s did no t involve 
neg ligence. H arv ard  M ed ical P ractice S tudy, 7-34; and D avid M . S tuddert, E ric  J. T hom as, H elen  R . B urstin , B rett 
I.W . Z bar, E .J. O rav , an d  T royen A. B rennan , “N egligen t C are and M alp rac tice  C laim ing B ehav io r in U tah and 
C o lo rad o ,”  M edical Care 38  (2000): 253.
3 P u blished  da ta  ind icate  that there  w as no  m alp ractice  claim  fo r 97 percen t o f  N ew  Y ork and  97 percen t o f  the 
C o lorado-U tah  inciden ts o f  neg ligen t injuries. H arvard  M edical P ractice  S tudy, 7-37; and S tuddert e t a l., 255.
10 See A . R ussell L ocalio  et a l., “R ela tion  betw een  M alp rac tice  C laim s and A dverse  E ven ts  D ue to N egligen ce ,”
New England Journal o f Medicine 325, no. 4 (Ju ly  1991), 247 (show ing tha t 58 percen t o f  neg ligen t injuries 
requ ired  less than  six m onths o f  recovery); and T hom as et al., 267 (show ing  that about 95 pe rcen t o f  neg ligent 
in ju ries resu lted  in non-perm anent disability),
11 A .M . B est da ta  cited  in Insurance Inform ation  Institu te , T h e L I.L  Fact Book 2003 (N ew  Y ork, N Y : Insurance 
Inform ation  Institu te , 2002), 27 .
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Figure 1. Medical M alpractice Premiums

0.26S

0.2 IK

0.16% ? o •««OD•c
0.11%

0.06%

0.01%1975 1977 1979 1981 1983 1965 1987 I9B9 1991 1993 1995 1997 1999 2001
Source: Tillinghast-Towers Perrin.

alternative market comprises mechanisms such as joint underwriting associations, captive 
insurance companies and risk retention groups, all of which are ways groups of individuals, 
organizations or trade associations can come together and form an insurance company that they 
themselves run.12 The alternative market for malpractice insurance is roughly twice as large as 
the traditional market. Altogether, total premiums for medical malpractice liability insurance 
amounted to $21.0 billion in 2001, according to the actuarial consulting firm Tillinghast-Towers 
Perrin.13 Physicians purchased the bulk (60 percent) of malpractice insurance, followed by 
hospitals (28 percent) and other insureds (12 percent).14

Over the last ten years (1992-2001), premiums for medical malpractice insurance more 
than doubled, increasing an average of 8.1 percent per year. That rate is three times faster than 
the overall rate of inflation over the same period, and double the rate of inflation for medical 
care.15 Relative to the size of the economy, measured as share of gross domestic product (GDP), 
malpractice insurance has increased every year since 19^9 and stands three times the level it was 
in 1975. Figure 1 displays the pattern of premium levels and GDP share for 1975 to 2001.

Accompanying the rise in premiums has been a remarkable change in the structure of the 
malpractice insurance market. Most of the growth in malpractice insurance in the past decade 
has occurred in the alternative markets. Roughly 70 percent of premium growth over 1992-2001

12 For more information on alternative markets, see Conning & Co., Alternative Markets: An Ever-Evolving Mosaic 
(Hartford, CT: Conning & Co., 1999).
13 Tillinghast-Towers Perrin, U.S. Tort Costs: 2002 Update -  Trends and Findings on the Costs of the U.S. Tort 
System  (New York, NY: Tillinghast-Towers Perrin, 2003), Appendix 2.
14 Ibid., 16.
15 U.S. Department of Labor, Bureau of Labor Statistics, “Consumer Price Index," [March 2003], online at 
http://www.bIs.gov/cpi/home.htm.

http://www.bIs.gov/cpi/home.htm
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is attributable to the increase in alternative markets, versus just 30 percent due to traditional 
markets. The term alternative markets, as used in this paper, refers to forms of malpractice 
insurance that do not go through a traditional third-party insurer. Common alternative insurance 
mechanisms include self-insurance (where a firm or group o f firms assume all or much o f their 
risk exposure themselves), captive insurers (which are wholly-owned subsidiaries o f the firms 
they insure) and risk retention groups (a group of firms or individuals that come together to form 
a limited-purpose insurer). Alternative forms of malpractice insurance are often created for the 
sole, dedicated purpose of providing such coverage and are controlled by the medical 
professionals they serve. Alternative insurers focus more on providing stable coverage rather 
than on maximizing profits, thus limiting the risk such organizations will exit the market due to 
adverse market conditions.16 These features, combined with the decrease in the availability of 
traditional coverage described below, have made alternative markets a very popular source for 
malpractice insurance.

A crucial reason for the growth o f the alternative market is rapid deterioration in the 
financial performance of the sector. For much of the 1990s, the medical malpractice line of 
insurance was highly profitable. This profitability attracted many firms to compete for 
malpractice coverage, moderating price increases. Recent trends, however, have created an 
environment that has reduced revenues and increased costs, causing medical malpractice to 
become one of the most unprofitable insurance lines. In 2001, malpractice insurers paid out 
$1.34 in claims and costs for every $1.00 it received in revenue (including investment income).17

Four factors account for the structural changes that undermined the profits of malpractice 
insurers, according to James Hurley of the American Academy of Actuaries.18 First, a key 
component of the financial deterioration has been the escalating size of malpractice claims. The 
increase in the average cost o f settlements and jury verdicts (discussed below), particularly very 
large awards, led to many rate increases. Second, insurers have faced increased reinsurance 
costs. Reinsurers, who provide insurance to insurance companies, posted weaker financial 
results in recent years, forcing them to charge their clients (i.e., insurers) higher rates. A third 
contributing factor has been deteriorating returns on the investment assets o f insurers, although 
the overall impact of this factor has often been overplayed as stocks only account for about 15 
percent o f assets held by insurance companies. Finally, in the early and mid-1990s, insurer 
financial results benefited from favorable reserve development. In practical terms, what 
happened is that some money set aside for potential claims filed in the 1990s turned out to be 
unnecessary, and was eventually converted to profits. This short-term phenomenon has run its 
course and thus insurers no longer can count on this “bonus” profit.

Recent developments in the medical malpractice market reflect these trends. O f 
particular concern is the recent decrease in the availability of malpractice insurance. Weak 
financial results have driven several insurers from the market. According to the American

16 For more information on these trends, sec Conning & Co,, Medical Malpractice Insurance: A Prescription for 
Chaos (Hartford, CT: Conning & Co., 2001), 6, 81-91.
17 James Hurley, American Academy of Actuaries, Prepared Testimony to the Subcommittee on Health, Committee 
on Energy and Commerce, U.S. House of Representatives, 2/27/2003.
"Ibid.
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Academ y o f  Actuaries, the industry’s premium capacity has dropped 15 percent.19 The 
decrease in firms w illing to provide malpractice insurance is evidenced by the com plete  
withdrawal from the market o f  several malpractice insurers, including Phico, M U X , Frontier and 
Reciprocal o f  America. In addition, St. Paul (the largest com m ercial insurer, covering 42 ,000  
doctors) has ceased writing or renewing policies for m alpractice.20

The com bination o f  deteriorating profitability, reduced supply and the structural market 
changes has created an environment where coverage can be extrem ely difficult to obtain and in 
which reduced competition m akes significant price increases more com m on. M oreover, these 
changes are not m erely part o f  a short-term insurance cycle . Rather, the negative developm ents 
(such as increasing claim  size and rising reinsurance costs) are likely to be peim anent in nature 
w hile the positive developm ents that boosted profits in the past (such as favorable reserve 
developm ent) are short-lived. In fact, insurers do not exit an insurance market com pletely  
sim ply due to short-term cycles. They only do so i f  the long-term outlook is so  bleak as to make 
continued business operation untenable.21

The growth in aggregate premiums reflects the growth in premiums charged to individual 
doctors. Table 1 lists the median rate increases for medical liability insurance premiums for the 
last three years by area o f  practice.22 A s the data show , internists have experienced three 
consecutive years o f  at least 15 percent premium hikes. The typical rate increase has tripled for 
general surgeons and doubled /or  
obstetricians/gynecologists 
(Ob/Gyn). The high cost o f  the 
current m edical liability system  
m ost adversely impacts 
obstetricians, most surgical-related 
specialties (especially  
neurosurgeons), and em ergency  
room physicians.23

Although the direct payment o f  malpractice insurance prem ium s falls on the insured 
doctor or hospital, the costs are passed on to insured individuals, to one degree or another, in the 
form o f  higher premiums. In 2001, malpractice premiums averaged about $87 per insured 
individual, or close to $350 per fam ily o f  four. These estim ates do not include the costs o f  
defensive m edicine (treatment decisions motivated to avoid litigation rather than to benefit the 
patient), which can be three to six tim es greater than malpractice premiums. It is inevitable that 
those costs passed on to consum ers adversely impact the affordability o f  health insurance.24

19 Ibid,
20 Joseph B. Treaster, “Doctors Face a Big Jump in Insurance,” New York Times, 3/22/2002
21 See Conning & Co., Alternative M arkets, 65.
22 Figures include only rate increases, though rate decreases in the past three years have become increasingly 
uncommon. “Hard Market Wallops Physicians; Average Rate Increases More Than Double Those in 2001,” 
M edical Liability M onitor (October 2002); and “Medical Liability Rates Continue Their upward Swing,” M edical 
Liability M onitor (October 2001).
23 See infra notes 67 to 85.
24 Sec the sections "Demand for Health Insurance: Impact on Affordability” and "Impact on the Number of 
Uninsured" below for a more detailed discussion of this effect.

T able  1. M edian R ate  In creases  
in M alpractice  P rem iu m s by Sp ecia lty

2000 2001 2002
Internists 15.0% 15.0% 17.6%
General Surgeons 9.6% 14.6% 29.1%
O bstetricians/Gynecologists 7.0% 12.5% 15.3%

Source: M edical Liability Monitor.
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Figure 2. Medical Malpractice Damage Awards - Median
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Malpractice Damage Awards

One o f  the key drivers o f  costs for m edical malpractice insurance is the recent surge in 
the size o f  dam age awards in lawsuits. A s Figure 2 show s, the typical (median) dam age award in 
m edical m alpractice cases jumped 176 percent from 1994 to 2001, according to the research firm  
Jury Verdict Research.25 The latest data indicate that the median award amount now  tops $1 
m illion, representing annual growth o f  15.6 percent per year over 1994-2001, w hile  the average 
award reached $3.9  m illion in 2001. The Physician Insurers A ssociation o f  Am erica (PIA A ), 
representing firms that provide insurance to physicians, estim ates that the average out-of-court 
settlem ent in 2001 was approximately $299 ,000  per individual defendant,26 although most 
m alpractice claim s involve at least tw o defendants.27

25 Jury Verdict Research, Current Award Trends in Personal Injury: 2002 Edition (Horsham PA: LRP Publications, 
2003), 18. The only alternative national source of annual data on malpractice settlements is the National Practitioner 
Data Bank (NPDB) in the U.S. Department o f Health and Human Services. However, both the General Accounting 
Office and the Inspector General’s office have reported on extensive data problems in the NPDB that make its data 
unreliable, incomplete and biased. U.S. General Accounting Office, National Practitioner Data Bank: Major 
Improvements Are Needed to Enhance Data Bank's Reliability, GAO-01-130 (November 2000); and U.S. 
Department o f Health and Human Services, Office of the Inspector General, Managed Care Organization 
Nonreporting to the National Practitioner Data Bank: A Signal fo r  Broader Concern, OE1-01-99-00690 (May 2001).
26 Lawrence E. Smart, Physician Insurers Association of America, Prepared Testimony to the Committee on the 
Judiciary, U.S. Senate, 2/11/2003.
27 The median number of defendants in medical malpractice tort cases was 2.0 in 1996. U.S. Department o f Justice, 
Bureau o f Justice Statistics, Tort Trials and Verdicts in Large Counties, 1996, NCJ 179769 (Washington, DC:
Bureau o f Justice Statistics, 2000), 2.
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There has also been a large jum p in m illion-dollar verdicts. In 1995-97, a little more than 
one in three (36  percent) cases resulted in an award o f  $1 m illion dollars or more. B y  1998-99, 
the rate o f  m illion-dollar awards reached 43 percent. B y 200 0 -01 , m ore than on e-h a lf (54  
percent) o f  medical m alpractice awards were at least $1 m illion dollars, and one-quarter o f  all 
awards today exceed $2 .7  m illion .28

The basis o f  malpractice claim s against pnysicians generally falls into one o f  three 
categories. Data from a large m alpractice insurer indicate that failure to diagnose is the most 
com m on basis for a claim , at 28 percent o f  claims. Surgery-related claim s account for 27 percent 
claim s, and improper treatment 2 6  percent o f  claim s.29 The remaining 19 percent w ere for 
claim s such as adverse reaction to anesthesia, injection site injuries and lack o f  inform ed consent.

Punitive damages are relatively infrequent in malpractice cases, occurring in 2 percent o f  
cases during 1999-2001.30 This figure som ew hat understates the impact o f  such awards, 
however, since punitive dam ages can be enormous. A  survey o f  jury verdicts in m alpractice 
cases in 1996 found that the median amount o f  punitive damages, when awarded, w as $2.5 
m illion.31

The large majority o f  m alpractice claim s never reach a trial, as seen in Table 2. Three- 
fifihs (61 percent) o f  claim s are either dropped or dism issed, w hile one-third (32 percent) are 
settled out o f  court prior to trial.32 O f those cases that do go  to court, defendants prevail 60

percent to 80 percent o f  the tim e.33 The 
relatively Jrw su ccess rate is consistent 
with the assertion that m any malpractice 
claim s are without merit. Even i f  m ost 
claim s that reach trial lose, health care 
professionals still incur large costs to 
defend them selves. A ccording to the 
Physicians Insurer A ssociation  o f  
America, defense costs averaged close to 
$86 ,000  per claim  in cases where the 
defendant w on at trial (Table 2 ).34 Even  
in cases where the claim  was dropped or 

dism issed, defense costs averaged nearly $17,000.

In terms o f  com oensation for negligent injuries, the system  undoubtedly provides 
substantial com pensation to som e claim ants, such as in cases o f  gross negligence or when the

T able 2. C la im s D isposition  and D efen se  C osts
A verage

Sh are o f D efense
C laim  D isposition C laim s C ost
Dropped or D ism issed 61% $16,743
Settled 32% $39,891
Trial Verdict

D efense verdict 6% $85,718
P lain tiff verdict 1% $91,423

Source: Physician Insurers Association o f America.

38Jury Verdict Research, 43.
39 U.S. General Accounting Office, M edical Liability, 20-21.
30Jury Verdict Research, 20.
31 U.S. Department o f Justice, 7.
33 Smarr.
33 Smarr (reporting a plaintiff recovery rate at trial o f 20 percent); U.S. Department o f Justice (reporting a plaintiff 
recovery rate at trial o f 23.4 percent); and Jury Verdict Research, 46 (reporting a plaintiff recovery rate at trial o f 39 
percent).
4 Smarr.
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patient exhibits severe damages. However, there is evidence that the tort system  provides 
uneven and inappropriate levels o f  payments. A s noted above, the vast majority o f  negligent 
injuries do not lead to a claim. B y  definition, i f  injured parties do not file  claim s, then the tort 
system  provides them with no com pensation. Am ong those claim s that are filed, the vast 
majority show s no signs o f  an injury or harmful event. I f  such claim ants receive a payout, then 
the tort system  is providing com pensation to the wrong people. Even when legitim ately injured 
parties are able to prove negligence, plaintiffs’ lawyers routinely take 33 percent and som etim es 
40  percent (or more) o f  that award as payment for legal fees.35 The unevenness also stem s from  
awards for pain and suffering. Since pain and suffering (or non-econom ic) dam ages are 
intrinsically im possible to measure objectively, the size o f  such paym ents varies considerably  
across hom ogenous groups o f  claims (i.e., different amounts for the sam e injury in different 
people).

A  drawback o f  the medical liability system  is the incentives for unwarranted, or nuisance, 
lawsuits. The potential for sizeable awards can lead to significant fraud and abuse o f  the tort 
system .36 The large dollar size o f  successful action, the ability to seek non-econom ic pain and 
suffering awards, and the availability o f  contingency fees for p laintiffs’ attorneys all could affect 
claim ing rates. A lthough the data indicate that the number o f  claim s has not clim bed in recent 
years, these factors could encourage marginal cases to be pursued. Pain and suffering damages, 
in particular, could supply a powerful incentive to file nuisance claim s. The tort system  as a 
whole pays out more for pain and suffering than it does lor measurable econom ic loss,37 and it 
has been reported that up to one-half o f  all payments to individuals in m edical malpractice 
claim s are for pain and suffering.38

Another shortcoming o f  the malpractice liability system  is the length o f  time negligently  
injured parties must wait before receiving payment. According to survey data gathered by Jury 
Verdict Research, there is a median wait o f  more than tw o years (25 m onths) between the time u f  
the incident and the tim e the claim is filed. The litigation process, from date o f  filing to a jury 
verdict takes the typical claim  another two years (26 months). A ltogether, injured parties can 
expect to wait more than four years (51 months) between the tim e o f  the alleged malpractice 
incident and a jury verdict.39 This prolonged wait has a particularly severe impact on low - 
incom e victim s o f  malpractice. Such claimants m ay lack the financial resources to wait out the 
process and instead settle more quickly than might be warranted by their injury.

35 See Patricia M. Danzon, “Report on Awards for Noneconomic Loss,” in M edical M alpractice Policy Guidebook, 
ed. Henry G. Manne (Jacksonville, FL: Florida Medical Association, 1985), 141-142 (reporting a median 
contingency fee o f 38 percent for large medical malpractice claims); and Deborah R, Hcnsler et al., Compensation 
fo r  Accidental Injuries in the United States (Santa Monica, CA: RAND, 1991), 135-136 (reporting a median 
contingency fee o f 33 percent for accidental injury claims)
36 Stephen J. Carroll, Allan F. Abrahamse, M. Susan Marquis, and Mary E. Vaiana, Liability System Incentives to 
Consume Excess M edical Care (Santa Monica, CA: RAND, 1995).
37 Tillinghast-Towers Perrin, 17.
38 Danzon, “Report on Awards for Noneconomic Loss,” 136.
39 Jury Verdict Research, 19-20.
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III. Medical Malpractice and the Quality of Health Care
One o f  (he primary goals o f  the medical liability system  is to improve the quality o f  

health care by penalizing negligent behavior. In order to accom plish this goal, the tort system  
must exhibit accuracy in both the assignm ent o f  negligence and in the size o f  damage awards. 
The available data on this aspect o f  the tort system  strongly indicate that there is significant 
discrepancy between actual acts o f  negligence and tort-system -assessment o f  negligence. A s 
previously noted, about 80 percent o f  malpractice claim s exhibit no evidence o f  malpractice. In 
fact, m ost claim s are not even tied to any injury.40 The discordance between claim s and 
negligence makes it very difficult, i f  not im possible, for health care providers to recognize and 
thereby avoid negligent behavior.

One study follow ed a sam ple o f  malpractice claims for a period o f  ten years to identify  
the relationship between negligence and payments to claimants.4 The study’s authors found that 
in cases where there was no evidence o f  negligence, 43 percent o f  claims resulted in paym ent for 
the claimant. B y  contrast, those claim s where there was an injury caused by negligence, only 56  
percent ended with payment. This evidence supports the contention that the tort system  not only  
fails to com pensate negligent injuries, but also fails to penalize negligent behavior.

Other evidence supports this conclusion. A  1997 study by Bryan Liang show s that 
doctors have little know ledge o f  the legal system , largely disagreed with jury verdicts in 
malpractice cases, and are unable to predict what juries w ill do in such cases. These findings led 
Liang to observe:

i f  the actors within the incentive structure [i.e., doctors] and the lay agents who  
assess their behavior [i.e., juries] are under different understandings regarding 
appropriate versus inappropriate care, it is unlikely that the incentive structure 
goals o f  optimal deterrence and cost-effective provision o f  care w ill be fulfilled in 
any meaningful w ay.42

A  range o f  other studies report findings consistent with this conclusion. For exam ple, a 
1996 study o f  fam ily doctors in Florida found that better doctors (those with greater levels o f  
m edical know ledge) are more likely to be sued than other doctors.43 L ikew ise, m ultiple studies 
have reported that good comm unication skills are more impoxlant than quality o f  care in 
predicting malpractice claim s.44 Other empirical evidence indicates that damage awards are 
m ore a function o f  injury severity than quality o f  care.45

40 Studdert et al., 253; Harvard Medical Practice Study, 7-36.
41 Troyen A. Brennan, Colin M, Sox, and Helen R. Burstin, “Relation between Negligent Adverse Events and the 
Outcomes o f Medical Malpractice Litigation," New England Journal o f Medicine 335 (1996): 1963-1967.
42 Bryan A. Liang, “Assessing Medical Malpractice Jury Verdicts: A Case Study of an Anesthesiology Department," 
Cornell Journal o f Law and Public Policy 7, no. 1 (Fall 1997), note 6.
43 John W. Ely et al., “Malpractice Claims against Family Physicians: Arc the Best Doctors Sued More?” Journal o f 
Family Practice 48, no. 1 (January 1999).
44 Wendy L. Levinson et al., "Physician-Patient Communication: The Relationship with Malpractice Claims among 
Primary Care Physicians and Surgeons,’’ Journal o f the American M edical Association 227, no. 7 (February 19, 
1997): 553-559; and Philip J. Moore et al., “Medical Malpractice: The Effect o f Doctor-Patient Relations on



L iability f o r M e d i c a l M a l p r a c t i c e Pa g e  11

Taken as a w hole, the m edical liability system  appears to be, quite sim ply, ineffective at 
consistently penalizing negligence. Appropriate acts o f  m edical care can easily  result in large 
damage awards, w hile true acts o f  negligence go unpunished. A s one critic has observed, “It’s 
like a traffic cop g iving out lots o f  tickets to people not speeding and lots o f  speeders are not 
getting tickets.”4

G iven the dramatic increase in health care liability, an observer m ight suppose that health 
outcomes had deteriorated over the last several years. Ironically, how ever, the surge in medical 
malpractice litigation costs has occurred at the same tim e as a general im provem ent in key  
indicators o f  the health status o f  Am ericans. A s seen in Table 3, there has been a marked 
decrease over the last decade in 
som e o f  the leading causes o f  death 
in the U .S .47 In addition, the infant 
mortality rate has improved by 25  
percent and the average life  
expectancy at birth has increased by 
a year and a half.48 These indicators 
suggest that health care in the U .S . is 
generally improving and dispels the 
notion that widespread negligence in 
m edicine has hurt the overall quality 
o f  health care.

W hile the above analysis indicates that health care liability fails as an effective deterrent 
to m edical malpractice, an equally strong argument can be m ade that the liability system  actually 
impedes improvements in the delivery o f  health care and m ay even increase the rate o f  errors. 
First, to the degree that the threat o f  legal liability induces doctors to practice defensive  
m edicine, patients are subjected to additional tests and treatments w hich them selves expose  
patients to additional risk o f  injury. M oreover, medical liability can m ake doctors averse to 
recom m ending treatments that might be considered riskier, but that are also  more m edically  
appropriate.49

Medical Patient Perceptions and Malpractice Intentions,” Western Journal o f M edicine 173, no. 4 (October 2000): 
244-250.
45 Henry S. Farber and Michelle J. White, “Medical Malpractice: An Empirical Examination of the Litigation 
Process," National Bureau o f Economic Research Working Paper 3428 (September 1990) (showing that quality of 
care explains only a small portion of variance in award amounts, while injury severity exhibits much greater 
explanatory power); and Brennan, Sox, and Burstin (showing injury severity was more predictive of claims 
payments than was negligence).
44 Troyen Brennan, as quoted by Samuel Jan Brakel, "Using What We Know about Our Civil Litigation System: A 
Critique O f ‘Bare-Rate’ Analysis and Other Apologist Diversions,” Georgia Law Review  31 (Fall 1996).
47 Figures are death rates per 100,000 population, adjusted for population age differences over time. Data from the 
U.S. Department of Health and Human Services, National Center for Health Statistics, as reported in U.S. Census 
Bureau, Statistical Abstract o f the United States: 2002 (Washington, DC: Government Printing Office, 2002).
48 U.S. Department o f Health and Human Services, National Center for Health Statistics, National Vital Statistics 
Report (various issues).
49 See generally, Bryan A. Liang, “The Adverse Event o f Unaddressed Medical Error: Identifying and Filling the 
Holes in the Health-Care and Legal System,” Journal o f  Law, M edicine & Ethics 29 (2001): 346-368.

T ab le  3. M orta lity  R ates , 1990-200Q
1990 2000 C hange

Heart D isease* 321.8 257.5 -20.0%
Cancer* 216 .0 200.5 -7.2%
Stroke* 65.5 60.2 -8.1%
Accidents* 36.3 33.9 -6.6%
Influenza & Pneumonia* 36.8 24.3 -34.0%
Infant Mortality'7 9.2 6.9 -25.0%
Life Expectancy (years) 75.4 76.9 +2.0%

* Age-adjusted death rate per 100,000 population.
1 Deaths per l ,000 live births.
Source: U.S. Department o f Health and Human Services.
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Second, in many w ays, medical liability deters health care providers from recognizing  
and reporting errors and working to prevent future m istakes. The legal setting in which  
malpractice claim s occur is hostile to efforts to reduce error and improve safety. Current rules o f  
evidence and discovery generally undermine reporting system s needed to system atically identify 
how  and w hy errors occur.50 A 2000  report by the Institute o f  M edicine found that the most 
important threat to patient safety w as not sim ple human m istakes, negligence or incom petence, 
but rather human mistakes that result from poor system  design, faulty m aintenance and 
inadequate managem ent.51 Thus, addressing system  failures are a crucial aspect to improving  
patient safety, and legal reform continues to be an inescapable elem ent o f  such efforts.

The medical malpractice system  also exacts a subtler toll on health care by eroding 
physician morale and damaging the doctor-patient relationship. In a 2002 survey, 87 percent o f  
doctors felt that the overall morale o f  physicians had fallen in the last five years.32 L ow  morale 
is important because it can reduce job  satisfaction among physicians. Indeed, 58 percent o f  
doctors report that their enthusiasm for practicing m edicine has declined in the last five years.53 
A s a result, doctors are more inclined to retire early or to shift their professions away from 
patient care. In addition, there is a tendency for malpractice fears to make doctor-patient 
relationships more adversarial. More than one doctor has reported that excessive  litigation has 
fostered a sense o f  v iew ing each patient as a potential malpractice lawsuit rather than a patient in 
need o f  help .54 Together, these trends make it difficult for doctors and patients to establish the 
kind o f  personal rapport necessary for better health care.

IV. Impact of the Medical Liability System on Health Care Costs
The problems in the medical liability system  im pose substantial costs on the U .S. health 

care system . Most apparent are the direct costs o f  premiums paid by health care providers. A s 
noted previously, such premiums totaled $21 billion in 2001 , and have doubled over the 
preceding ten years.

The indirect costs o f  the medical liability system  are much larger than malpractice 
premiums. Principally, these costs manifest as the practice o f  defensive m edicine by doctors and 
other health care professionals. D efensive m edicine is defined as medical care that is primarily 
or so lely  m otivated by fear o f  malpractice claim s and not by the patient’s m edical condition  
alone. The effect can manifest as the prescription o f  increased diagnosis and treatment 
procedures beyond what is needed from a purely clinical perspective, and as the avoidance o f

50 See Liang, "Adverse Event”; and Brian A. Liang, “Error in Medicine: Legal Impediments to U.S. Reform,” 
Journal o f Health Politics, Policy & Law 24, no, 1 (February 1999): 27-58.
51 Linda T. Kohn, Janet M. Corrigan and Molla S. Donaldson, eds., To Err Is Human: Building a Safer Health 
System  (Washington, DC: National Academy Press, 2000), 55.
5 Kaiser Family Foundation, National Survey o f Physicians (May 2002), online at http://www.kff.org.
53 Ibid.
54 For some recent examples, see Joedy McCreary, “Residents Fear for Health Care as West Virginia Surgeons 
Continue Protest of Insurance Costs,” The Associated Press, 1/8/2003; Rod Thomson, "In the Medical Malpractice 
Slugfest, the Patient Inevitably Gets Bruised," Sarasota Herald-Tribune, 2/17/2003; and Roberto Kusminsky, 
Raymond Goldstcen and James P. Boland, “Medical Malpractice Rational Test o f No-Fault Patient Care Is Needed,” 
Charleston Gazette (West Virginia), 12/14/2002.

http://www.kff.org
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procedures which m ight be appropriate from a clinical standpoint but w hose risk-level 
discourages their use.

A  large body o f  research has accumulated show ing that m edical malpractice liability  
causes doctors to practice defensive m edicine.55 In an authoritative study on defensive m edicine, 
Stanford U niversity researchers Daniel K essler and Mark M cC lellan found that expanded 
m alpractice liability significantly increased m edical expenditures. Specifically , they found “that 
malpractice reforms that directly reduce provider liability pressure lead to reductions o f  5 to 9 
percent in m edical expenditures without substantial effects on m ortality or m edical 
com plications.”56 Based on national health expenditure data, K essler and M cC lellan’s estimates 
im ply that m edical liability reforms could have reduced defensive m edicine expenditures by 
between $69  billion and $124 billion in 2 001 , or between 3.2  and 5.8 tim es the amount o fr<i
m alpractice prem iums. Importantly, the practice o f  defensive m edicine does not produce 
m easurable health benefits.5

Surveys o f  doctors provide additional evidence o f  defensive m edicine.59 A ccording to a 
survey o f  1,800 doctors published in the journal Medical Economics, m ore than three out o f  four 
(76 percent) doctors report that they practice defensive m edicine.60 In terms o f  the cost impact 
o f  defensive m edicine, a large majority (68 percent) o f  respondents felt that defensive m edicine  
increased the costs o f  their services by at least 6 percent. Another survey found that 79 percent 
o f  doctors order more tests than they w ould based solely  on m edical need, and 74 percent refer 
patients to specialists more often.61

A  final cost o f  the medical liability system  is the expense o f  administering the judicial 
system  to handle malpractice claims. These expenses include both the cost o f  administering a

55 Robert J. Rubin and Daniel N. Mendelson, “How Much Docs Defensive Medicine Cost?" Journal o f American 
Health Policy (July/August 1994): 7-15; A. Russell Localio cl al., “Relationship between Malpractice Claims and 
Cesarean Delivery,” Journal o f the American M edical Association 269, no. 3 (January 20, 1993): 366-273; U.S. 
Congress, Office o f Technology Assessment, Defensive Medicine and M edical Malpractice, OTA-H-602 
(Washington DC: Government Printing Office, 1994); Steven Shavcll, “Economic Analysis of Accident Law," 
National Bureau of Economic Analysis Working Paper 9483 (March 2003); Daniel P. Kessler and Mark B. 
McClellan, “Medical Liability, Managed Care, and Defensive Medicine," National Bureau o f Economic Research, 
Working Paper 7537 (February 2000); Lisa Dubay, Robert Kaestncr, and Timothy Waidmann, “The Impact of 
Malpractice Fears on Cesarean Section Rates," Journal o f Health Economics 18 (1999): 491-522; and Robert Quinn, 
“Medical Malpractice Insurance: The Reputation Effect and Defensive Medicine,” Journal o f Risk and Insurance 
65, no. 3 (1998): 467-484. For an alternative view, see Laura-Mae Baldwin et al., “Defensive Medicine and 
Obstetrics," Journal o f the American M edical Association 274, no. 20 (November 22/29,1995): 1606-1610.
56 Daniel P. Kessler and Mark McClellan, “Do Doctors Practice Defensive Medicine," National Bureau of Economic 
Analysis Working Paper 5466 (February 1996), 2.
57 Calculation is based on the health services and supplies component o f national health expenditures from U.S. 
Department o f  Health and Human Services, Centers for Medicare and Medicaid Sc ices, "National Health 
Expenditures,” (2003), online at http://cms.hhs.gov/statistics/nhe/historical.
58 Kessler and McClellan, “Medical Productivity,” 25; Kessler and McClellan, “Defensive Medicine," 33; and 
Dubay, Kaestner, and Waidmann.
59 For a review of some older surveys, see U.S. Congress, Office of Technology Assessment, Figure 3-3.
60 “Once Burned, Twice Defensive,” M edical Economics 76, no. 14 (July 26, 1999). Sec also, Berkeley Rice, 
"Medical Errors: Is Honesty Ever Optional,” M edical Economics 19, no. 19 (October 11, 2002) (reporting the results 
o f an ethics survey which found that 67 percent o f physicians admit to practicing defensive medicine).
61 Humphrey Taylor, “Most Doctors Report Fear of Malpractice Liability Has Harmed Their Ability to Provide 
Quality Care," The Harris Poll #22, 5/8/2002.

http://cms.hhs.gov/statistics/nhe/historical
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trial and the cost o f  providing a framework for filing and settling cases. Overall, m edical 
malpractice cases account for about 12 percent o f  all tort cases decided by  a trial, making such 
lawsuits the third m ost com mon type o f  tort settled in state courts.62 H ow ever, only a small 
percentage o f  claim s actually result in a jury trial, as the vast majority are settled cut o f  court 
prior to trial. A precise estimate o f  administrative costs has not been done due to data limitations

V. Impact of the Medical Liability System on Access to Health Care
The m edical liability system  reduces access to health care in the U .S . The first w ay  

medical malpractice affects access is by reducing the affordability o f  health insurance. B y  
increasing expenditures, the system  forces premiums higher, w hich in turn reduces the number o f  
Am ericans with health insurance. The second impact is to reduce the supply o f  health care, such  
as inducing doctors to retire from m edicine or to avoid high-litigation specialties or geographic 
areas.

Demand for Health Insurance: Impact on Affordability

G iven the increase in health insurance premiums and costs described above, there w ill be 
an impact on the extent o f  health insurance coverage in the U .S. Generally speaking, there are 
two pools o f  people w ho will be affected. First, som e individuals w ill choose not to purchase 
insurance due to the increase in premiums. Second, som e individuals w ho would otherwise be 
willing to pay the higher premiums caused by m edical malpractice w ill lose coverage i f  their 
employer decides to no longer offer health insurance as a benefit. The bottom line is that higher 
costs reduce the affordability and hence th, demand for health insurance. Survey data indicate 
that three-auarters (74 percent) o f  the uninsured identify high costs as a major reason for going  
uninsured. 3

Research also show s that firm s’ decision to offer health insurance benefits is sensitive to 
the price o f  health insurance. Small businesses are even more likely  to drop health benefits in 
response to increased liability costs than are large firm s,64 and em ployees o f  small businesses are 
more likely  to be uninsured than are em ployees o f  large businesses. A 1997 report by the U .S. 
General A ccounting O ffice found:

Particularly for small employers, costs are cited as a key factor in their decision to 
drop coverage for their workers or to consider offering it. For those em ploying  
low er-w age workers, health premiums represent a significant share o f  total 
com pensation.66

61 The figure is based on a survey of the nation’s 75 largest counties and does not include cases that were settled
prior to trial. U.S. Department of Justice, 2.
3 Kaiser Commission on Medicaid and the Uninsured, Uninsured in America: A Clicrt Book (May 2000), 35, online 

at http:/Avww.kff.org/sections.cgi?section=kcmu.
64 Jonathan Gruber and Michael Lettau, “How Elastic Is the Firm’s Demand for Health Insurance," National Bureau 
of Economic Research Working Paper 8021 (November 2000).
65 Kaiser Commission on Medicaid and the Uninsured, 25; and U.S. General Accounting Office, Health Insurance: 
Characteristics and Trends in the Uninsured Population, GAO-01-507T (March 2001), 8.
66 U.S. General Accounting Office, Private Health Insurance: Continued Erosion o f Coverage Linked to Cost 
Pressures, GAO/HEHS-97-122 (July 1997), 24.
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L ow  w age workers are m ost vulnerable to such changes. First, such workers frequently 
work for sm all businesses, who already are less likely to offer coverage and are the m ost likely  
group o f  firms to drop health benefits in response to higher costs. Second, low  w age workers 
often cannot afford to purchase private health insurance by them selves. Thus, when excessive  
m alpractice litigation pushes up the cost o f  health insurance, low  w age workers often bear the 
brunt o f  the impact.

Supply o f Health Insurance: Impact on Health Care Providers

H igh malpractice costs have a detrimental impact on the supply o f  medical services by 
health care providers. There is extensive anecdotal evidence that doctors and hospitals have 
reduced the availability o f  health care in response to rising m alpractice premiums.

•  Arizona: The city o f  B isbee, along the M exican border, lost the maternity ward at its 
local hospital when malpractice rate increases led to four o f  the c ity ’s six obstetricians to 
stop delivering babies.6

•  Florida: The number o f  insurers offering m edical malpractice coverage ch opped in half 
(from  40  to 20) over the past decade, pushing premium s up and reducing the availability  
o f  coverage.68 Malpractice insurance premiums in 2002 averaged $201 ,376  for Ob/Gyns, 
w h ile  the average was $174,268 for general surgeons.69 The Orlando Regional M edical 
Center is currently at risk o f  closing its trauma center due to the lack o f  neurosurgeons 
w illin g  to work the em ergency room ./0

•  Georgia: A  recent study o f  Georgia physicians projected that 2 ,800  doctors in the state 
(or about one in five) would stop providing higher-risk procedures in order to reduce their 
liability exposure. One in three Ob/Gyns said they w ould lim it their services (including  
delivering babies), and 11 percent would stop working in em ergency room s. Four 
percent o f  the state’s doctors reported that high malpractice premiums have led them to 
retire early or leave the state. Overall, the study reported that malpractice premiums 
increased between 11 percent and 30 percent in the state.71

•  Nevada: It has been reported that dozens o f  doctors have stopped practicing in the state 
due to the m edical liability crisis.72 The decision by St. Paul Com panies to cease writing 
m alpractice insurance left 60 percent o f  Las V egas doctors seeking a new  insurer, and 10 
percent o f  the c ity ’s doctors are expected to quit or relocate as a result.73 The crisis in 
N evada w as made particularly clear when the state’s only Level 1 trauma center closed

67 Tom Gorman, “Physicians Fold under Malpractice Fee Burden,” Los Angeles Times, 3/4/2002.
68 John Hillman, “Crisis Coast to Coast: Health-Care Providers and Regulators Urge Medical Liability Reform,” 
B est's Review, September 2002.
69 Sman.
70 Margaret Ann Mille, “Manatee Doctors, Nurses Rally for Cap on Malpractice Suits,” Sarasota Herald-Tribune, 
3/1/2003.
71 Daniel Yee, “Study: Insurance Rates Affect Ga. Care,” The Washington Post, 1/26/2003.
72 Joelle Babula, “Doctors Call on Lawmakers to Revamp Liability Laws,” Los Vegas Review-Journal, 3/5/2003.
73 Tom Gorman, “Physicians Fold under Malpractice Fee Burden,” Los Angeles Times, 3/4/2002.
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for 10 days in July 2002, during which time the hospital’s CEO warned the public to 
“Drive hom e carefully.”74

•  N ew  Jersey: M edical liability premiums have been increasing 20  percent to 25 percent 
annually, and the M edical Society o f  N ew  Jersey estim ates that 3 ,000  physicians in the 
state are at risk o f  losing coverage due to reduced coverage by insurers. Over a period 
o f  less than a year, three insurers -  the MIIX Group, Phico and the St. Paul Com panies -  
covering 55 percent o f  the state’s doctors stopped writing coverage for m alpractice, 
leaving doctors rushing to find new  sources o f  insurance.76

•  Pennsylvania: The state’s largest malpractice insurer, the Phico Group, has been placed  
in liquidation, and the MIIX Group and Princeton Insurance have ceased writing new  
p olic ies.77 R ising malpractice costs have induced doctors to leave the state, retire early or 
stop performing certain procedures. D ifficulty obtaining m alpractice coverage caused 
A bington M em orial Hospital outside Philadelphia to close its trauma center for almost 
tw o w eek s.78 Am ong doctors hit the hardest, according to Pennsylvania Hospital, are 
radiologists specializing in m ammography. The loss o f  radiologists in the state has 
resulted in w aiting periods for routine mammographies o f  up to eight m onths.79

•  Texas: D octors along the Rio Grande river have experienced significant increases in 
malpractice prem ium s, with neurosurgeons paying up to $120 ,000  a year and Ob/Gyns 
paying up to $100 ,000  a year for coverage. Num erous surgeons, internists, and the only  
pediatric surgeon in El Paso have left the city. A ccording to one physician, “The 
physicians along the M exican border have a low er percentage o f  patients w ho are 
privately insured, and to have a line item like m edical liability insurance go up 100 
percent to 300 percent in a year’s tim e is a lot for som e practices to sw allow .”80

• W est Virginia: H igh malpractice rates have contributed to about 5 percent o f  the state’s 
doctors either retiring early or leaving the state. The Charleston Area M edical Center had 
to pay $2 ,000  daily in malpractice premium subsidies in order to retain the doctors 
necessary to keep its trauma center open. After the last em ergency room neurosurgeon 
left W heeling, the local hospital had to transport trauma patients by helicopter to other 
em ergency room s. The departure o f  St. Paul Com panies from the malpractice insurance 
market has forced two-thirds o f  the state’s doctors to seek coverage from other sources.81

•  W ashington: Increased losses forced W ashington Casualty Co., the state’s largest 
provider o f  malpractice coverage to rural hospitals, into receivership. The firm provided

74 Tony Batt, “UMC Official Says Crisis Js Far from Over,” f a r  Vegas Review-.!ournal, 10/12/2002.
75 Lynna Goch, “Medical-Malpractice Tort Reform Trouble Spots,” B est's Review, December 2002.
76 Joseph B. Treaster, “New Jersey Insurer Is Leaving Many Doctors Scrambling," New York Times, 5/10/2002.
77 Lynna Goch, "Medical-Malpractice Tort Reform Trouble Spots,” B est's Review, December 2002.
78 Je ff  Miller, “Rendell: Jury Award Caps Fall Short,” Morning Call (Allentown, PA), 2/11/2003.
7f Marian Uhlman, “Shortage of Radiologists, Technologists Creating Long Waits,” Philadelphia Inquirer, 
2/11/2003.
80 John Hillman, “Crisis Coast to Coast: Health-Care Providers and Regulators Urge Medical Liability Reform,” 
B est's Review, September 2002.
81 Frances X. Clines, “Insurance-Squeezed Doctors Folding Tents in West Virginia,” New York Times, 6/13/2002.
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S ta tu s  o f  M edical Liability S y ste m
□  Few  or No S igns of Problem s (6)
ID Showing Problem  Signs (27)
B  Full-Blown Crisis (1B)

82 Carol M. Ostrom, "Malpractice Insurer Ordered into Receivership by State," The Seattle Times, 3/8/2003.
83 “Bleeding No More,” Puget Sound Business Journal, 11/22/2002.
84 Julian Anderson, ‘T ort & Retort: Doctors Say They’re Dogged by Rising Costs o f Premiums and Jury Awards, 
While Attorneys Say It's Not Their Fault,” The Columbian (Vancouver, WA), 2/9/2003.
85 Washington State Medical-Education and Research Foundation, The Impact o f M edical M alpractice Insurance 
and Tort Law on W ashington's Health Care Deliver)’ System  (September 2002).
86 Mark P. Gius, “An Examination of the Determinants of Physician Supply at the State Level,” Journal o f Business 
and Economic Studies 6, no. 1 (Spring 2000): 73-79.

coverage to 4 6  hospitals and 20  community health clin ics in the state, and covered 75 
percent o f  the state’s rural hospitals.82 PedM ac, w hich provider, health care services to 
the poor, reported that its annual malpractice insurance costs increased by 150 percent,83 
and the average cost for malpractice coverage for hospitals increased 60 percent 
statew ide.8'1 A  survey by the state medical association found that obstetricians have been  
hit hard, w ith 19 percent reporting that they have already stopped practicing obstetrics 
and 8 percent saying they plan to stop in the near future.85

Anecdotal evidence is confirmed by empirical evidence. A  recent study found that the 
number o f  doctors at the state level is sensitive to the malpractice insurance costs: higher 
premiums reduce the number o f  practicing physicians.86 A 1991 study o f  four W estern states 
reported that m edical liability problems resulted in decreased access to obstetric services, an 
effect found to be particularly harmful to poor wom en and rural residents.87_____________________

Figure 3. Problems in Medical Liability in the U.S.

Source: American Medical Association.
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The Am erican M edical A ssociation (A M A ) has identified 18 states in w hich the m edical 
liability system  has created a crisis in health care.8 Figure 3 displays those states that the A M A  
considers to be in full-blow n crisis. The A M A  lists another 26 states and the District o f  
Colum bia as show ing signs o f  a serious m edical liability problem, but that have not yet 
progressed to the crisis stage.

VI. Federal Reform of the Medical Liability System
Federal reform o f  the medical liability system  consists o f  several interrelated provisions, 

described below . W hile one single change is unlikely to produce dramatic results, the combined 
effect o f  all the provisions could bring about m eaningful benefits. The impact o f  the reforms 
w ould likely  begin to m anifest soon after passage into law. H ow ever, the com plete impact 
w ould take tim e to fully manifest, depending on tire actual date o f  enactment, judicial review  and 
response by the insurance industry

The primary benefits o f  federal medical malpractice reform include budgetary savings for 
governm ents, few er individuals without health insurance, and reduced national health care 
expenditures. A dditionally, consumers would benefit from improved access to health care, as 
excessive  m alpractice premiums would no longer drive health care providers to raise prices, 
retire early, m ove out o f  state or avoid higher-risk specialties. A system  less hostile to reporting 
and review ing m edical errors could also produce a system  that would increase the effectiveness 
o f  enror prevention and patient safety efforts.

A m ong those groups most benefiting from such changes are wom en, low -incom e  
households, and rural residents. Fem ale patients are often put at a disadvantage in the current 
system  because obstetricians pay som e o f  the highest malpractice insurance rates o f  any 
specialty. The result has been few er obstetricians that are able to afford continuing their 
obstetricics practice or to accept new obstetricics patients.89 Low -incom e households suffer 
from the high cost o f  health insurance and are already more likely to lack private health 
insurance. Low er health insurance premiums w ould make coverage more affordable for the 
m any working class fam ilies who earn too much to qualify for M edicaid.90 Finally, rural 
residents generally live in areas with low er rates o f  physicians per capita. Thus, such residents 
already have lim ited options when it com es to health care. The faults o f  the current m edical 
liability system  only further reduce their health care access options.91 All three groups stand to 
significantly benefit from reforms in the m edical liability system.

87 Roger A. Rosenblatt et al., "Tort Reform and the Obstetrics Crisis: The Case of the WAM1 States: Washington, 
Alaska, Montana, and Idaho,” Western Journal o f M edicine 154, no. 6 (June 1991): 693-699.
88 The most important factor in determining the status o f each state is the number of patients losing access to 
medical care. Other factors include early retirements among physicians, physicians leaving the state or limiting fneir 
provision of services, the state’s legal and judicial climate, the cost and availability o f malpractice insurance, and 
trends injury awards and settlements. American Medical Association, “ 18 States Now in Full-Blown Medical 
Liability Crisis,” Press Release (3/3/2003).
89 See Rosenblatt et al.; and supra notes 67, 69, 71, 79, and 85, and accompanying text.
90 See U.S. General Accounting Office, Private Health Insurance, 24; Gruber and Lettau; Kaiser Commission on 
Medicaid and the Uninsured, 11-14; and supra notes 39, 80 and 83, and accompanyi; ■? text.
91 See Rosenblatt et al.; and supra note 82 and accompanying text.
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M edical liability reform has been attempted on numerous occasions at the state level. 
Reforms adopted at the state level include a range o f  polic ies, including caps on non-econom ic  
losses, changes in the statute o f  lim itations, jo int and several liability reform, punitive dam age 
limits, and periodic paym ent o f  dam ages, among others. These efforts have yielded m ixed  
results, depending on the strength and type o f  reforms, as w ell as whether state courts have  
overturned or lim ited som e provisions. 2 H ow ever, som e o f  the key reform s proposed at the 
federal level, including the cap on pain and suffering dam ages, have proven successful at 
producing savings when im plem ented.93

Perhaps the m ost successful exam ple o f  reform at the state level is California. In the 
early 1970s, California suffered from rapidly escalating m alpractice prem ium s that affected the 
quality and availability o f  care in the state. In response, California adopted the M edical Injury 
Com pensation Reform  A ct (M ICRA) in 1975.94 MICRA contained several provisions, including  
a $250,000 cap on non-econom ic dam ages, binding arbitration on disputes, collateral sources 
offsets, limits on contingency fees, advance notice o f  malpractice claim s, starute o f  lim itations, 
and periodic paym ent o f  dam ages.95 Although California still has problem s w ith its malpractice 
system  (including a high claim ing rate), it has not experienced the sam e rate o f  growth in 
malpractice prem iums. Over the period 1976-2000, m edical malpractice prem ium s in California 
increased by 167 percent, w hile premiums for the rest o f  the nation rose by 505 percent.96 This 
difference in premium growth suggests that similar reform at the federal level could have a 
potent effect as w ell.

Components o f the Federal Reform

Federal legislation has been introduced in the 108th Congress that w ould significantly  
reform the m edical liability system  in the U .S .97 The proposed legislation consists o f  several 
major provisions, summarized below . Existing state reform provisions w ould be largely left 
intact. 8

92 For a state-by-state review of laws, court rulings and reforms, see Cohen; American Tort Reform Association, 
“Medical Liability Reform" [March 2003], online at http://www.atra.org/show/7338; McCullough, Campbell & 
Lane, "Summary o f  Medical Malpractice Law" [March 2003], online at http://www.mcandl.com/states.html; and 
American Medical Association, "Activity in the States” [March 2003], online at http://www.ama- 
assn.org/ama/pub/category/7470.html.
93 See Patricia M. Danzon, New Evidence on the Frequency and Severity o f M edical M alpractice Claims (Santa 
Monica, CA: RAND, 1986); Kessler and McClellan, “Defensive Medicine”; and Daniel P. Kessler and Mark B. 
McClellan, “The Effects ofMalpracticc Pressure and Liability Reform on Physicians’ Perceptions o f Medical Care,” 
National Bureau o f Economic Analysis Working Paper 6346 (January 1998).
94 Although MICRA was enacted in 1975, it was not until 1984 and 1985 th 't the courts upheld the key provisions 
o f the reform.
95 For a discussion o f MICRA, see John Hillman, “The Right Reforms: Experts Call California’s Medical Injury 
Compensation Reform Act a Medical-Liability Role Model,” Best's Review, December 2002.96 SmarT.
91 Representative James Greenwood (R-PA) introduceu H.R. 5, "Help Efficient, Accessible, Low-Cost, Timely 
Healthcare (HEALTH) Act o f 2003,” on March 6, 2003. The U.S. House of Representatives passed the bill on 
March 12,2003 by a vote o f229 to 196.
98 Existing state reforms would be unaffected if they are stronger than the federal reform. In addition, any state 
limitation on non-economic or punitive damages, even if  weaker than the federal reform, would remain unchanged.

http://www.atra.org/show/7338
http://www.mcandl.com/states.html
http://www.ama-
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•  Unlim ited Econom ic Damages: The legislation specifically  states that there would be 
no lim it on the amount o f  econom ic dam ages that injured parties can collect. This 
provision w ould not change current law.

•  Can on N on-E conom ic Losses: Awards for non-econom ic, also called pain and 
suffering, dam ages would be limited to $2 50 ,000 . Currently, lim its ( i f  any) on non­
econom ic dam ages vary by state.

•  Statute o f  Limitations: The legislation w ould require malpractice lawsuits to be 
brought within three years o f  the date the injury m anifested, or one year after the 
claimant discovers (or should have discovered) the injury, w hichever occurs first. 
Children are entitled to exem ptions from this limit. Statutes o f  limitations vary by 
state, and claim s can be initiated years after the injury in many jurisdictions.

» Fair Share Rule (Joint and Several Liability’): Each defendant would be liable for 
dam ages on ly  in proportion to their share o f  responsibility. A defendant found to be 
30  percent at fault for an injury, for exam ple, w ould only be required to pay 30  
percent o f  damages. Under current law, liable defendants can be required to pay for 
100 percent o f  damages regardless o f  their actual share o f  fault.

•  Collateral Sources Offset: Claimants would be permitted to recover claimed damages 
only  once. Currently, claimants have the ability to recover the same damages from  
m ultiple sources."

•  L aw yers’ Contingency Fees: Contingency fee arrangements would be limited to 
sp ecific  rates based on the size o f  the award, ranging from 40 percent on the first 
$ 50 ,000  to 15 percent o f  amounts over $600 ,000 . Current practice is for plaintiffs' 
attorneys to take 33 percent to 40  percent o f  the total award or settlement as payment.

•  Periodic Payment o f  Damages: A llow s paym ents for future losses (such as expected  
rehabilitation costs) to be paid out over tim e rather than an immediate lump-sum  
paym ent. Under current law, defendants can be required to make immediate full 
payment.

•  Punitive Damages: Punitive damages would be lim ited to double the amount o f  
econom ic dam ages, or $250,000, whichever is greater. In addition, the bill would set 
a higher legal requirement before punitive dam ages can be awarded. Currently, limits 
( i f  any) on punitive damages vary by state.

Impact on the Federal Deficit

M edical liability reform would generate significant fiscal savings for the federai 
governm ent. The budgetary impact results from the general reduction in the cost o f  health care 
and w ould affect both revenues and spending. On the revenue side, the government would

99 In some cases, the right to subrogation can limit the net collection by the claimant.
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collect additional incom e and payroll taxes. A s the cost o f  tax-exempt em ployer-provided health 
benefits fa lls, em ployers w ill pass savings on to their em ployees in the form o f  taxable w ages 
and benefits. The initial savings are relatively  sm all, and increase over time as the full impact o f  
the reforms takes hold. A ccording to the Congressional Budget O ffice (C BO ), these effects 
w ould result in about $3.0  billion in additional revenues over a ten-year period, including a $925  
m illion boost for Social Security (Table 4 ) .100

Governm ent spending would also decrease due to m edical liability reform. The primary 
savings w ould accrue to the M edicare and M edicaid programs, which would experience low er  
health care costs. In addition, the federal governm ent w ould realize savings from low er costs o f  
health benefits for federal em ployees. R educed outlays from medical liability reform w ould total 
$15.1 b illion in savings. Together, the increased revenue and reduced spending w ould produce 
m ore than $18 billion in direct savings over ten years for the federal governm ent. State and local 
governm ents w ould also receive savings o f  about $8.5 billion  over ten years.101

2004 2005 2006 2007 2008 2009 2010 2011 2012 2013
2004-
2013

Income & Medicare
Payroll Taxes 10 70 170 210 220 230 250 270 290 330 2,050

Social Security
Payroll Taxes 5 20 60 90 100 110 120 130 140 150 925

Subtotal: Revenues 15 90 230 300 320 340 370 400 430 480 2,975

Outlays for Medicare
& Medicaid ’70 480 910 1,250 1,570 1,820 1,990 2,130 2,220 2,350 14,900

Outlays for federal
employees 2 10 20 20 20 30 30 30 30 30 230

Subtotal: Outlays 172 490 930 1,270 1,590 1,850 2,020 2,160 2,250 2,380 15,130

Total Savings 187 580 1,160 1,570 1,910 2,190 2.390 2,560 2,680 2,860 18,105
Note: Positive numbers indicate budgetary savings o f either increased revenue or decreased outlays.
Source: Congressional Budget Office.

The budgetary savings presented in Table 4 only reflect the direct savings from low er 
m edical liability premiums. A s noted above, how ever, the m edical malpractice system  induces 
doctors to practice defensive m edicine. A s the federal liability reforms take hold, there w ill be a 
corresponding reduction in the practice o f  defensive m edicine. A s previously discussed, the cost 
o f  defensive m edicine is estimated to be 3 .2  to 5.8 tim es the magnitude o f  malpractice 
prem ium s.102 A ssum ing that there is the sam e proportionate relationship between direct 
governm ent savings and indirect governm ent savings on defensive m edicine, then there w ould be 
betw een $9.3 billion and $16.7  billion in additional budgetary savings in 2013 from reduced 
defen sive m ed icin e.103 Combined annual budgetary savings from medical malpractice reform

100 The budget estimates presented here are for H.R. 5. U.S. Congress, Congressional Budget Office, “Cost Estimate 
for H.R. 5: Help Efficient, Accessible, Low Cost, Timely Healthcare (HEALTH) Act of 2002,” 3/10/2003.
101 U.S. Congress, Congressional Budget Office, "Cost Estimate for H.R. 5,” 8.
102 See supra note 57 and accompanying text.
103 The calculations behind these estimates (in billions) are: $9.26 = $2.86 * 3.24, and $16.67 = $2.86 * 5.83.
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would total $12.1 b illion to $19.5 billion a year. Over a ten year period (2004-20013), a total o f  
between $67 billion and $106 billion in savings would accrue to the federal governm ent in this 
manner.

Impact on the Number o f Uninsured

B y low ering the cost o f  malpractice insurance and reducing the practice o f  defensive  
m edicine, medical liability reform w ill increase the number o f  Am ericans with health insurance. 
N ot only does the demand for health insurance vary w idely  by individual and em ployer, but also  
the number o f  uninsured Am ericans is itse lf  difficult to quantify.104 In addition, the reduction in 
the number o f  Am ericans without health insurance w ill not occur overnight, as it w ill take time 
for the full effect o f  reforms to impact the insurance market. A ny estim ate o f  changes in the 
uninsured population suffers from a number o f  inherent problems. H ow ever, it is possib le to 
arrive estim ates based on estimated savings and the sensitivity o f  consum ers to changes in 
insurance premiums.

The sensitivity o f  consumers to the price o f  health insurance is measured by what 
econom ists call “elasticity .” In the context o f  this discussion, an elasticity m easures the percent 
change in the purchase o f  health insurance for a 1 percent change in the price o f  health insurance. 
A substantial amount o f  research has accumulated attempting to quantify health insurance 
elasticity. Research review ed for the present study (including survey> o f  the literature) suggests 
a range o f  price elasticities for health insurance.1 The median o f  these estim ates indicates that 
a 1 percent decrease in the price o f  health insurance results in a 0 .4 0  percent increase in the 
number o f  insured individuals, or approximately 960,000 p eop le .106 This figure is notably more 
conservative than the 0 .60  elasticity which CBO has used to estim ate the effect o f  health care 
proposals.107

CBO estim ates that the malpractice reforms described above w ould effect a 0.4 percent 
decrease in the price o f  health insurance. Assum ing an elasticity o f  0 .40, the malpractice 
premium savings alone w ould, in time, increase the number o f  Am ericans with health insurance 
by approximately 385 ,000 . An elasticity o f  0 ,60 raises the direct impact to 578 ,000  persons.
The estimated price change, however, only includes the savings from low er malpractice

104 For example, one in five (18 percent) Medicaid recipients report themselves as uninsured. John Sheils, Lewin 
Group, Prepared Testimony to the Subcommittee on Health, Committee on Ways and Means, U.S. House of 
Representatives, 6/15/1999.
105 Jean Marie Abraham, William B. Vogt, and Martin S. Gaynor, “Household Demand for Employer-Based Health 
Insurance,” National Bureau of Economic Research Working Paper 9144 (September 2002); David M. Cutler and 
Richard J. Zeckhauser, “The Anatomy of Health Insurance,” National Bureau o f Economic Research Working Paper 
7176 (June 1999); U.S. Congress, Congressional Budget Office, “Behavioral Assumptions for Estimating the Effects 
o f Health Care Proposals" (November 1993); Willard G. Manning and M. Susan Marquis, Health Insurance: The 
Trade-Off between Risk Pooling and M oral Hazard (Santa Monica, CA: RAND, 1989); Paul J. Fcldstcin, Health 
Care Economics (Albany, NY: Delmar Publishers, 1993), 149; and M. Susan Marquis and Stephen H. Long, 
“Worker Demand for Health Insurance in the Non-Group Market,” Journal o f Health Economics 14, no. 1 (May 
1995): 47-63.
104 Based on an estimated insured population o f 240.9 million in 2001. U.S. Census Bureau, Health. Insurance 
Coverage: 2001, Current Population Report P60-220 (September 2002), 13.
107 U.S. Congress, Congressional Budget Office, “Behavioral Assumptions.”
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prem ium s and does not account for any changes in levels o f  defensive m edicine, which are 3 .2  to 
5.8 tim es the m agnitude o f  malpractice premiums.

Since there is no direct estimate o f  how  the federal reform would affect health insurance 
prices through reduced defensive m edicine, a proxy is necessary. The present analysis assum es 
that defensive m edicine costs correlate with changes in the average price o f  purchasing 
insurance. Thus, the price effect o f  a 25 percent to 30 percent reduction in malpractice premiums 
(as estim ated by CBO ) would be matched by a sim ilar proportional decrease in defensive  
m edicine. U sing this broader approach to estimated savings, the savings from low er malpractice 
premiums plus low er defensive m edicine spending w ould reduce health insurance premium s by 
1.70 percent to 2 .73 percent.108 Based on the 0 .40  elasticity discussed above, the total impact o f  
m edical m alpractice reform would be a reduction in the number o f  persons without health 
insurance o f  1.6 m illion  to 2.6 m illion .109 With an elasticity o f  0 .60, the effect o f  the legislation  
w ould be to  reduce the uninsured population by 2 .4  m illion to 3 .9 m illion persons.

Impact on Total Health Care Expenditures

The m edical malpractice reforms described here could produce substantial savings in 
total spending on health care in the U .S. Public and private national health care expenditures for 
health services and supplies are projected to rise from SI .4 trillion in 2001 to nearly $2 trillion in 
2 0 0 6 .110 Reform  o f  the medical liability system  w ould generate savings in a number o f  areas. 
K essler and M cC lellan’s research indicates that m edical liability reforms, such as those 
discussed here, w ould reduce health care spending by 5 percent to 9 percent, without an 
appreciable impact on health outcomes. Assum ing the reforms are fully implemented after three 
years (i.e ., by 2006), the gross savings would range from S99 billion to $178 b illion .111 
H ow ever, an exact estimate o f  the net overall change in health care expenditures is difficult to 
make due to  offsetting factors.

Factors that w ill reduce overall expenditures include low er medical malpractice insurance 
premium s, direct reductions in the cost o f  providing care, and reduced spending on defensive  
m edicine. Other changes w ill result in increased spending on health care. For exam ple, as noted 
above, a decrease in the average price o f  health insurance w ill result in more individuals 
purchasing health insurance. Although the average cost per policy  w ill decrease, there w ill be 
more people buying policies. Similarly, som e individuals who currently have health insurance 
m ay ch oose  to use any savings to purchase expanded health insurance coverage.

108 Reduced spending on defensive medicine translates to an additional price reduction of between 1.30 percent (= 
0.4 * 3.24) to 2.33 percent (= 0.4 * 5.83).
109 These calculations are based on the number of insured Americans in 2001 and assume full implementation of the 
reforms. The true effects o f the reforms may not be fully realized until some point in the future depending on the 
number o f uninsured persons, the actual date of enactment, judicial review and response by the insurance industry. 
However, since projections of the uninsured population are not available, the only alternative is to estimate the 
impact as if  the reform were fully implemented in 2001. The future impact on the number of uninsured would be 
proportional to the population when the effects o f the reforms arc fully realized.
10 U.S. Department o f Health and Human Services, Centers for Medicare and Medicaid Services, “National Health 

Care Expenditures Projections," (2003), online at http://cms.hhs.gov/statistics/nhe/projections-2002.
111 For comparison purposes, if  tire reforms had been fully implemented as o f 2001, the gross savings would have 
been S69 billion to $124 billion.

http://cms.hhs.gov/statistics/nhe/projections-2002
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The net effect o f  these factors w ill be a reduction in national health care expenditures, 
although the exact magnitude is unknown. The CBO analysis o f  m edical m alpractice reform  
legislation indicates that approximately 60 percent o f  gross spending reductions w ill be offset by 
increased spending by new ly-covered individuals or expanded coverage for currently-insured  
individuals.112 A rough approximation o f  the net reduction in health care expenditures, based on 
projected 2006  expenditures and assum ing fully implemented reforms, puts the total betw een  
$39 billion and $71 billion annually.

VII. Conclusion
The m edical liability system  in the U .S. suffers from several major shortcom ings that 

adversely impact the negligently injured as w ell as the general population. The system  fails to 
achieve either o f  its central goals: com pensation and deterrence. First, the vast m ajority o f  
negligent injuries do not lead to a claim . B y  definition, i f  injured parties do not file  claim s, then 
the tort system  provides them with no com pensation. Second, among those claim s that are filed, 
the vast majority show s no signs o f  an injury or harmful event. I f  such claim ants receive a 
payout, then the tort system  is providing com pensation to the wrong people. Third, when a 
legitim ate claim is filed, the system  typically takes years for the injured party to receive  
anything. Finally, even when legitim ately injured parties are able to prove n eg ligen ce, p laintiffs’ 
lawyers routinely take 33 percent to 40  percent (or more) o f  that award as paym ent for legal fees. 
On balance, it seem s clear that the m edical liability tort system  broadly fails as a m eans o f  
com pensating the negligently injured.

On the second goal -  deterrence o f  negligent behavior -  the tort system  also fails to 
achieve its m ission. Since m ost acts o f  m edical malpractice do not result in a claim  and m ost 
claim s are not tied to actual negligence, the tort system  is unable to con vey to doctors the 
appropriate signals about the optimal level o f  care. M oreover, the litigious environm ent created 
by the tort system  discourages the reporting o f  m istakes, which im pedes efforts to identify and 
prevent m edical errors. In fact, the threat o f  malpractice litigation induces doctors to practice 
defensive m edicine, subjecting patients to unnecessary treatments and therapy.

This indictment o f  the tort system  serves as the basis for m edical liability reform.
Reform efforts at the state level have had m ixed results, with California being the best exam ple 
o f  effective reform. I f  adopted, the federal refonm discussed here could yield  budgetary savings 
o f  more than $19 billion per year, reduce the number o f  Am ericans without health coverage by 
up to 3.9 m illion, and lead to an environment that is significantly more receptive to efforts to 
improve patient safety and reduce medical errors.

Dan M iller 
Senior Econom ist

112 U.S. Congress, Congressional Budget Office, "Cost Estimate for H.R. 5,” 6.
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. H E A R T B E A T
T he “ P u lse "  o f ALASKA STATE MEDICAL ASSOCIATION MEMBERS

Informed Consent
Recent Supreme Court 

Decision
A recent Alaska Supreme C ourt deci­

sion may impact how you provide in­
formed consent.

M arsingi!! v. O 'M alley  (Suprem e 
Court No. 5-9859, Opinion No. 5643, dated 
11/22/02). according to several A nchor­
age defense attorneys, may provide for 
new standards for providing inform ed 
consent with a potential im pact on the 
delivery o f care in Alaska.

Attorney Howard Lazar wrote a letter 
to ASM  A physician officers that expressed 
his analysis of this case, advice he would 
provide to physicians, and a suggestion 
that the issues raised be addressed by the 
Legislature.

•  The case, which was the subject o f the
decision, involved a call at night to a 
physician. The physician recom m ended 
that the patient go to the ER, but the patient 
chose not to go and subsequently lost 
consciousness and suffered perm anent 
injuries. The basic issue was that a recom ­
mendation to go to the em ergency room  
constituted a “treatm ent” and therefore 
needed appropriate informed consent. The 
most far-reaching corollary is that the 
Supreme Court stated that the inform ed 
consent must be in terms of what a "rea­
sonable patient” would want to know about 
the treatm ent.

Mr. Lazar slates in part, in his letter o f 
12/19/02, to A SM A 's officials:

“...H o w  does th is a ffec t p h ysic ia n  '.r 
p ra c tice  a n d  w hat a  p h ysician  needs to  do  
fro n t th is  p o in t fo rw a rd ?  First, w e m ust 
s ta rt w ith the idea th a t th e overw helm ing  
suppo rt o f  yo u r p eers concerning th e a p ­
prop ria teness o f  any advice yo u  g i\ e  to  a  
p a tie n t w ill n o t b e  enough to  p re v e n t yo u  

M k  fro m  having to  g o  through a  tr ia l concern- 
ing  th a t advice. In  every instance a n d  fo r  
virtua lly everything y o u  do, yo u  m u st f ir s t

loo k to  w hat th e  m yth ica l “reasonable  
p a tie n t" w ould w ant to  know. That can  
app ly to  telephone conversations, conver­
sa tions in  the hospital, o r con versa lions in  
y o u r  o ffice  w ith y o u r  patients. I  believe  
th e  m ost im m ediate concern invo lves the  
sam e situa tion  Dr. O  'M alley w as invo lved  
ii ith  here -  th e telephone ca llin  th e m iddle  
o f  th e  night. U nfortunately, w hat is  lo s t in  
a ll o f  th is  is  th a t it  doesn  V rea lly  loo k to  
w hat a  reasonable p hys 'dan  w ould  sa y  to  
a  p a tie n t when confronted  w ith a  com ­
p la in t o ver th e telephone. V irtually any­
th ing  y o u  te ll th e  p a tie n t can be m iscon­
strued, a n d  i f  th e  p a tien t decides n o t to  
fo llo w  advice y o u  provide, y o u  can con­
ce iva b ly  b e  h e ld  responsib le f o r  th a t 
p a tie n t's  fa ilu re  to  fo llo w  th a t advice. 
R egardless o f  th e na ture o f  the com plaint, 
i f  yo u  decide to  take a  telephone call, I  
recom m end a g radu a ted  approach with 
th e  u ltim ate g o a l being fo r  th e p a tie n t to  
report to  th e  em ergency departm ent i drtu- 
a /ly  every  tim e y o u  receive such  a  call. I  
w ould  p ro v id e  th e  p a tie n t w ith a ll con­
ceivable scenarios w ith the reported  sym p­
tom s u n til the p a tie n t agreed  to  g o  to  th e  
em ergency departm ent. 1 w ould  s p e c if- 
ca lly  include sta tem ents to  th e  e ffec t th a t 
there is  a  reasonable chance th e  p a tien t 
co u ld  d ie  o r  su ffe r serious bod ily harm  by  

fa ilin g  to  g o  to  th e  em ergency departm ent.
I  w ould have a dictaphone availab le a t a ll 
tim es to  enable yo u  to  docum ent f o r  yo u r  
records w hat actu a lly  transp ired  in  any o f  
those telephone conversations. The sa fest 
m ethod  m igh t sim p ly be to  inform  the  
p a tie n t a t th e com m encem ent o f  th e  te le­
ph one conversation th a t yo u  are record­
ing  the conversation fo r  purposes o f  yo u r  
records, a n d  then sim ply p la cing  th e  tape  
o f  th a t conversa tion  in  y o u r  m ed ica l 
record, w ith transcription only occurring  
in  the even t there was a  d ispu te th a t devel­
o p ed  o ver th e  contents o f  th e conversa­
tion. This m ethod  w ould  n o t w ork i f  yo u  
w ere aw ay fro m  the hom e o r office.

A lternatively, /  w ould instruct answ er­
ing  sen d ees to  sim ply p la y  a  pre-record ed  
m essage to  a ll p a tien ts who c a ll to  the  
effec t th a t any com plaint they have m ay be  
serious, cannot b e  d iagnosed  on th e  te le ­
phone, a n d  th a t they shou ld  p ro ce ed  im ­
m edia tely to  th e em ergency departm ent
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fo r  evaluation b y  an  em ergency’ p h y s i­
cian. U sing th a t approach, no  questions 
can p o ssib ly  ex ist concerning w hat tra n ­
sp ire d  w ithin th e confines o f  the telephone  
conversation a n d  there can be no  "acqui­
escence ",

B oth approaches lessen  a  p h y s ic ia n ‘s  
a b ility  to  have a  m eaningfid  in teraction  
it ith  h is  p a tie n t in  the con text o fre p o rte d  
com plications o r sym ptom s. B oth  a p ­
p roaches may' dram atically a ffec t p a tien t 
census in  th e em ergency departm ent a n d  
w ill undoubtedly cause unnecessary visits 
to  th e  em ergency departm ent b y  p a tien ts  
w ho tru ly  do  n o t n eed  to  go. E ventually, 
th is  approach m ay cause p a tien ts  to  cease 
calling  physic ians giving th e lim ited  m ean­
in g fu l in form ation they can be provided. 
U nfortunately, I  cannot see  any a lterna­
tive  g iven  the co u rt's  decision .. . ."

ASMA recom mends that you contact 
both your professional liability insurance 
com pany and your attorney to seek guid­
ance regarding ‘‘informed consent" in your 
practice in light o f  this decision.

The issues involved are im portant and 
A SM A isexploring ways, including legis­
lation, to resolve them.
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