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STATE OF ALASKA
2004 LEG ISLATIVE SESSION

Revision Date/Time (Note if correction):_____
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Alaska Court System
Component Trial Courts

Sponsor
Requester

Representative Anderson

Expenditures/Revenues

Component No. 

(Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2005 FY 2006 FY 2007 FY 2008 FY 2009 FY 2010
Personal Services
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

ICAPITAL EXPENDITURES"

ICHANGE IN REVENUES ( ) |

1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mental Health
Other (Specify Type-Do not abbreviate)

-----

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2004) cost: 0.0
Mark this box (X) if funding for this bill is included in the Governor's FY 2005 budget proposal:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page if necessary)
The court system does not anticipate any fiscal impact from the passage of CSHB 427(HES).

Prepared by: Doug Wooliver Administrative Attorne,______________________ Phone 463-4750
Division Alaska Court System_____________________________________ Date/Time 4/14/04 10:26 AM
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Agency Alaska Court System _____________________________
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L E G A L  S E R V I C E S

(907) 465-3867 or 465-2450 
FAX (907) 465-2029 
Mail Stop 3101

DIVISION OF LEGAL AND RESEARCH SERVICES 
LEGISLATIVE AFFAIRS AGENCY 

STATE OF ALASKA Sta te  Capito l
Ju n e a u , A laska  99 801 -11 82

D eliveries to: 129 6th S t., R m . 329

M E M O R A N D U M April 21, 2004

SU B JEC T CSHB 427(JUD) relating to guardianships, conservatorships, and 
other matters (Work Order No. 23-LS1627\S)

TO : Representative Lesil McGuire 
Chair, House Judiciary Committee 
Attn: Vanessa

•?fc>
FRO M Theresa L. Bannister 

Legislative Counsel

This memo accompanies a draft of the bill described above. The draft includes the 
requested court rule change and small corrections, which are described below. Per your 
request, a copy of my 4-16-04 memo about the court rule change is attached for your 
reference.

1. Court rule change. The court rule change provisions have been added to the bill: in 
the title and at the end of the bill (bill sec. 32(a)). They are added for sec. 08.26.100 only 
because, upon rethinking, sec. 08.26.180 is an exemption and would, therefore, ro t affect 
the court rule. Sec. 35 has also been changed accordingly.

2. Sec. 08.26.050 conforming change. In sec. 08.26.050(a)(1) and (b), the two 
references to "National Guardianship Foundation" have been changed to conform to the 
governing language in sec. 08.26.020(3) and 08.26.030(3). The replacement language is 
"a nationally recognized organization in the field of guardianships."

3. Grammatical tense change. In AS 13.26.145(d)(1) and 13.26.210(d)(1), "has" is 
changed to "had" because it is meant to refer to an action in the past when the protected 
person nominated a guardian or conservator and may have had capacity.

4. Sec. 13.26.210(f) correction. Since this section deals with conservators, the reference 
to "guardian" in two places in sec. 13.26.210(0 has been changed to "conservator."

5. Effective date correction. Bill sec. 37 has been adjusted to reflect that bill sec. 34 has 
its own effective date.

If I may be of further assistance, please advise.

TLB:med 
04-435. med

CC: Jim Shine

Enclosure



L E G A L  S E : R V I C E S

(907) 465-3867 or 465-2450 
FAX (907) 465-2029 
Mail Stop 3101

DIVISION OF LEGAL AND RESEARCH SERVICES 
LEGISLATIVE AFFAIRS AGENCY 

STATE OF ALASKA State Capitol 
Juneau, Alaska 99801-1182 

Deliveries to: 129 6th St., Rm. 329

M E M O R A N D U M April 16, 2004

SUBJECT CSHB 427(JUD) relating to guardianships, conservatorships, 
guardians ad litem, and related matters 
(Work Order No. 23-LS1627\Q)

TO: Representative Lesil McGuire 
Chair, House Judiciary Committee 
Attn: Vanessa

FROM Theresa L. Bannister 
Legislative Counsel

You have asked whether the bill described above has the effect o f indirectly amending 
Rule 17(c), Alaska Rules of Civil Procedure. In my opinion, AS 08.26.100 and 
08.26.180 may possibly be interpreted to indirectly amend Rule 17(c) because these 
sections are not limited to proceedings under AS 13.26. The Alaska Rules of Probate 
Procedure normally govern proceedings under AS 13.25 (see Rule 1, Alaska Rules of 
Probate Procedure). However, the prohibition in AS 08.26.100 (against appointing a 
guardian or conservator in a court proceeding unless the person is licensed) and the 
exemption in AS 08.26.180 arc not limited to proceedings under AS 13.26. Rule?17(c) 
includes broad language that arguably could cover AS 08.26.100 and 08.26.16'0 by 
providing that the "court shall make such other order as it deems proper for the protection 
o f the infant or incompetent person." Although the language in Rule 17(c) is not 
specifically changed, it is broad enough that I would recommend indicating this change in 
the bill (including in its title) or limiting the scope of the new provisions to proceedings 
brought under AS 13.26.

If I may be o f further assistance, please advise.

TLB:med
Q4-415.med
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WORK DRAFT WORK DRAFT

CS FOR HOUSE BILL NO. 427(JUD)
IN THE LEGISLATURE OF THE STATE OF ALASKA 

TWENTY-THIRD LEGISLATURE - SECOND SESSION

BY THE HOUSE JUDICIARY COMMITTEE

Offered:
Referred:

Sponsor(s): REPRESENTATIVE ANDERSON

23-LS1627\S
Bannister

4/21/04

WORK DRAFT

A BILL 
FOR AN ACT ENTITLED 

"An Act relating to guardianships and conservatorships, to the public guardian and the 
jfficc of public advocacy, to private professional guardians and private professional 
:onservators, to court visitors, court-appointed attorneys, guardians ad litem, and 
Iduciaries, and to the protection of the person or property of certain individuals, 
ncluding minors; amending Rule 17(c), Alaska Rules of Civil Procedure, and Rules 
6(f) and 17(e), Alaska Rules of Probate Procedure; and providing for an effective 
late."

!E IT  ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 08.01.010 is amended by adding a new paragraph to read:

(38) regulation o f private professional guardians and private 

professional conservators (AS 08.26).

* Sec. 2. AS 08 is amended by adding a new chapter to read:

Chapter 26. Private Professional Conservators and Guardians.

-1-
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WORK DRAFT WORK DRAFT 23-LS1627\S

Article 1. Licensing.
Sec. 08.26.010. License required. Except as provided by AS 08.26.180, a 

person may not engage in the business o f providing services as a guardian or a 

conservator unless the person has a license issued under this chapter.

Sec. 08.26.020. Requirements for individual private professional guardian 
license. The department shall issue an individual private professional guardian license 

to an individual

(1) who is at least 21 years o f age;

(2) who has two or more years o f professional client casework 

experience or at least an associate degree in human services, social work, psychology, 

sociology, gerontology, special education, or a closely related field;

(3) who is certified as a guardian by a nationally recognized 

organization in the field o f guardianships;

(4) who provides proof satisfactory to the department that the 

individual is able to be bonded and insured;

(5) whose criminal history record checks under AS 08.26.070 show 

that the individual has not been convicted o f a crime within 10 years o f  the application 

that would affect the individual's ability to provide the services o f a guardian 

competently and safely for the ward; and

(6) who satisfies the application requirements o f  AS 08.26.060.

Sec. 08.26.030. Requirements for individual private professional
conservator license. The department shall issue an individual private professional 

conservator license to an individual

(1) who is at least 21 years o f age;

(2) who has obtained a high school diploma, or a general education 

development diploma or its equivalent;

(3) who has six months' employment experience in a position 

involving financial management, or has at least an associate degree in accounting or a 

closely related field;

(4) who is certified as a guardian by a nationally recognized 

organization in the field o f guardianships;

C SH B 427(JU D ) -2-
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1 (5) who provides proof satisfactory to the department that the

2 individual is able to be bonded and insured;

3 (6) whose criminal history record checks under AS 08.26.070 show

4 that the person has not been convicted o f a crime within 10 years before the

5 application that would affect the individual's ability to provide the services of a

6 conservator competently and safely for the protected person; and

7 (7) who satisfies the application requirements o f AS 08.26.060.

8 Sec. 08.26.040. Requirements for organizational license, (a) The

9 department shall issue an organizational license to a person who is not an individual if

10 (1) the person maintains a place o f  business in this state;

11 (2) the person is in compliance with the state and federal requirements

12 that apply to the organization;

13 (3) the person submits proof satisfactory to the department that the

14 person is able to be bonded and insured;

15 (4) the results o f the criminal history record checks o f the person under

16 AS 08.26.070 show that the person or following individuals have not been convicted

17 of a felony within the 10 years before the application that would affect the person's or

18 individuals' ability to provide the services o f a guardian or conservator, whichever is

19 applicable, competently and safely for the ward or protected person:

20 (A) the officers o f the organization, if  the organization is a for-

21 profit corporation or a nonprofit corporation;

22 (B) the members or manager o f  the organization, if  the

23 organization is a limited liability company; or

24 (C) the partners o f the organization, if  the organization is a

25 partnership , limited partnership, or limited liability partnership;

26 (5) the person designates in writing one o f the following individuals to

27 be responsible within the organization for monitoring the organization's compliance

28 with this chapter and the other laws of this state:

29 (A) an officer o f the organization, if  the organization is a for-

30 profit corporation or a nonprofit corporation;

31 (B) a member or manager o f  the organization, if  the

II WORK DRAFT WORK DRAFT 23-LS1627\S

I -3- i. AB 427(JTJD)
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WORK DRAFT WORK DRAFT 23-LS1627\S

] organization is a limited liability company;

2 (C) a partner o f the organization, i f  the organization is a

3 partnership, limited partnership, or limited liability partnership;

4 (6) all o f the individuals employed by the person to provide the

5 services o f a private professional guardian or private professional conservator for the

6 organization have licenses under this chapter; and

7 (7) the person satisfies the application requirements o f  AS 08.26.060.

8 (b) I f  the organization's employees have licenses under both AS 08.26.020 and

9 08.26.030, the license issued under (a) o f this section shall cover providing the

10 services o f a guardian and a conservator.

11 (c) If  the organization's employees have licenses only under AS 08.26.020 but

12 not under AS 08.26.030, the license issued under (a) o f  this section is limited to

13 providing the services o f a guardian.
14 (d) I f  the applicant's employees have licenses under AS 08.26.030 but not

15 under AS 08.26.020, the license issued under (a) o f this section is limited to  providing

16 the services o f  a conservator.

17 Sec. 08.26.050. Temporary license, (a) The department shall issue a

18 terroorary license to an individual under AS 08.26.020 or 08.26.030 who

19 (1) is not certified by a nationally recognized organization in the field

20 o f guardianships at the time o f the application but is likely to become certified within

21 one year from the date o f the license, and otherwise satisfies the licensing

22 requirements o f AS 08.26.020 or 08.26.030; and

23 (2) satisfies the application requirements o f AS 08.26.060.

24 (b) If the individual with a temporary license under (a) o f this section submits

25 proof o f certification by a nationally recognized organization in the field of

26 guardianships within one year from the date o f the issuance o f the temporary license,

27 I the department shall issue the individual a license under AS 08.26.020 or 08.26.030

28 | without requiring a new application.

2 9 |  (c) A temporary license issued under this section may not be renewed.

30 I Sec. 08.26.060. Application requirements. To apply for a license under this

31 | chapter, a person shall submit an application on a form provided by the department

C SH B 427(JU D ) -4-
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and submit
(1) two complete fingerprint cards containing fingerprints and other 

information required by the Department o f Public Safety to obtain state and national 

criminal history record information under AS 12.62 and AS 12.64; the fingerprints 

must be the fingerprints o f the applicant if  the applicant is an individual, or, if  the 

applicant is an organization, fingerprints o f the

(A) officers o f the organization, i f  the applicant is a

corporation;

(B) members o f the organization, i f  the applicant is a limited 

liability company;
(C) partners o f the organization, if  the applicant is a

partnership;

(2) proof o f  the ability to be insured and bonded;

(3) a written waiver o f  confidentiality signed by the applicant allowing 

the department to access at any time relevant complaint information made about the 

applicant to adult protective services, the designated protection and advocacy agency, 

the long-term care ombudsman, or an entity that certifies or licenses private 

professional guardians or private professional conservators;

(4) a written statement signed by the applicant that the applicant will 

allow immediate access at any time to the department to the file o f a ward or protected 

person and to financial information regarding the applicant, including corporate or 

other business records;
(5) a detailed resume, including relevant experience, for each 

employee and contractor o f  the applicant who may provide services to a ward or 

protected person;

(6) payment o f  the application fee, any criminal history record 

information checks fee charged under AS 12.62.160(d), and any other fees required by 

the department; and

(7) if  the applicant is not an individual, a copy of the documents under 

which the applicant was formed, including articles o f incorporation and bylaws if the 

applicant is a corporation.

-5 -
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Sec. 08.26.070. Criminal history record information checks, (a) For each 

applicant for a license under this chapter, the department shall submit the fingerprint 

cards and other relevant information received with the application to the Department 

o f Public Safety and request the Department o f Public Safety to

(1) submit the fingerprints to the Federal Bureau of Investigation for a 

national criminal history record information check on the applicant;

(2) perform a state criminal history record information check on the

applicant; and
(3) provide the department with the results o f the criminal history 

record information checks made under (1) and (2) o f this subsection.

(b) Tlie department may not issue a license to a person under this section 

unless the department receives the report required by (a)(3) o f this section.

Article 2. Reports.
Sec. 08.26.080. Annual report. Within 30 days following the end o f each 

calendar year, a licensee shall submit to the department

(1) evidence o f  the initial and continuing existence o f a bond and 

professional liability insurance required by a court to be maintained by the guardian or 

conservator;

(2) a list, including case numbers, o f the wards and protected persons 

for whom the licensee is acting as a private professional guardian or private 

professional conservator;

(3) an accurate financial statement o f the licensee;

(4) a letter stating that the licensee has filed all required court reports 

in the previous calendar year;

(5) a copy o f all o f the licensee's federal tax documents filed with the 

Internal Revenue Service and all o f the licensee's correspondence with the Internal 

Revenue Service; and

(6) a list o f all persons currently employed by the licensee in the 

business for which the license was issued.

Sec. 08.26.090. Submission of court reports to department. Upon request 

of the department, a licensee shall submit to the department a copy o f the reports that

CSHB 427(JUD) -6-
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the licensee is required to submit to a court under AS 13.26.

Articles. Practices.
Sec. 08.26.100. Court appointment. A person who engages in the business 

o f providing services as a guardian or conservator may not be appointed a  guardian or 

a conservator in a court proceeding unless the person is licensed under this chapter or 

exempt under AS 08.26.180.

Sec. 08.26.110. Fees, (a) A licensee may not receive a payment for services 

rendered to a ward or a protected person until the licensee obtains court approval o f a 

proposed fee schedule. The fee schedule must include a statement o f the hourly fee 

for professional and administrative services and a monthly maximum amount that the 

licensee can charge the ward or protected person.

(b) A  payment requested by a licensee that exceeds the established monthly 

maximum amount identified under (a) o f this section may not be made unless the 

payment is approved by the court. A request for court approval o f a fee that exceeds 

the established monthly maximum amount must include the following information for 

the services covered by the fee:

(1) the name o f the person who provided the service;

(2) the date when the service was provided;

(3) the hourly rate o f compensation for the service;

(4) a description o f the service; and

(5) the amount o f time used to perform the service.

Sec. 08.26.120. Required notification. A licensee shall notify the department

immediately if
(1) the licensee fails to file a report to the court required by this

chapter;
(2) the licensee has been removed as a guardian or conservator for a 

ward or protected person;

(3) the licensee has received a gift with a value o f more than $100 

from a ward or protected person during the two years before the appointment;

(4) the licensee has an interest in an enterprise that provides services to 

the ward or protected person;

-7-
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(5) an employee or contractor o f the licensee is arrested for any

offense; or

(6) the licensee has filed for bankruptcy.

Article 4. Discipline.
Sec. 08.26.130. Grounds for disciplinary action. The department may take 

disciplinary action against a person under AS 08.01.075 if  the department determines 

that the person
(1) obtained or attempted to obtain a license under this chapter through 

deceit, fraud, or intentional misrepresentation;

(2) has not complied with the standards o f  conduct established by the 

department under AS 13.26.001;
(3) forfeited a license in this or another jurisdiction as a result o f 

deceit, fraud, intentional misrepresentation, or professional incompetence;

(4) has been found by a court in this state to have engaged in 

professional misconduct or incompetence;

(5) has advertised its services in a false or misleading manner;

(6) has been convicted, including a conviction based on a guilty plea or 

plea o f nolo contendere, o f a felony or other crime that affects the person's ability to 

provide the licensee's services competently and safely for the ward or protected 

person;

(7) has been found to have abandoned, exploited, abused, or neglected 

a vulnerable adult; in this paragraph, "vulnerable adult" has the meaning given in 

AS 47.24.900;

(8) has failed to comply with this chapter or with a regulation adopted 

under this chapter;
(9) has continued or attempted to practice after becoming unfit due to 

professional incompetence;

(10) has failed to maintain certification by a nationally recognized 

organization in the field of
(A) guardianships, if  the person was issued an individual 

private professional guardian license; or

CSHB 427(JUD) -8-
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(B) conservatorships, if  the individual was issued an individual 

private professional conservator license;

(11) the licensee is not able to be bonded and insured; or

(12) if  the licensee has an organizational license,

(A) does not maintain a place o f business in this state;

(B) is not in compliance with the state and federal requirements 

that apply to the organization; or

(C) has an employee who provides the sendees o f  a private 

professional guardian or private professional conservator for the organization 

and is not licensed under this chapter.

Sec. 08.26.140. Petition by department. In addition to the disciplinary

actions allowed under AS 08.01.075, the department may petition a court to review the 

conduct o f a licensee i f  the department determines that the conduct o f  the licensee may 

not be in the best interests o f the ward or protected person.

Article 5. General Provisions.
Sec. 08.26.180. Exemption. A financial institution regulated by the federal 

government or a financial institution regulated under AS 06 by the division in the 

department that regulates banking, securities, and corporations, is not required to be 

licensed under this chapter in order to engage in the business o f providing services as a 

guardian or a conservator or be appointed as a private professional guardian or a 

private professional conservator by a court. In this subsection, "financial institution" 

does not include a person who is exempt under AS 06.26.020 or who has received an 

exemption under AS 06.26.200.

Sec. 08.26.190. Definitions. In this chapter,

(1) "conservator" has the meaning given in AS 13.06.050;

(2) "department" means the Department o f Community and Economic

Development;

(3) "guardian" has the meaning given in AS 13.06.050;

(4) "licensee" means a person licensed under this chapter;

(5) "organizational license" means a license issued under

AS 08.26.040;

-9-
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(6) "private professional conservator" means a person who acts as a 

conservator under AS 13.26.165 - 13.26.320 and receives compensation for acting in 

that capacity;

(7) "private professional conservator license" means a license issued 

under AS 08.26.030;

(8) "private professional guardian" means a person who acts as a 

guardian under AS 13.26.030 - 13.26.155 and receives compensation for acting in that 

capacity;

(9) "private professional guardian license" means a license issued 

under AS 08.26.040;

(10) "protected person" has the meaning given in AS 13.26.005;

(11) "ward" has the meaning given in AS 13.26.005.

* Sec. 3. AS 13.26 is amended by adding a new section to article 1 to read:

Sec. 13.26.001. Adoption of standards of practice. It is the policy o f the 

state that all guardians and conservators, when making decisions for their wards or 

protected persons, shall abide by the highest ethical standards o f  decision making and 

shall consider the standards o f practice adopted by the department by regulation. The 

department shall adopt standards o f practice for guardians and conservators and, 

before doing so, shall review the standards o f practice adopted by a national 

organization with expertise in the area o f standards o f practice for guardians and 

conservators, such as the National Guardianship Association.

* See. 4. AS 13.26.°05 is amended by adding new paragraphs to read:

(11) "department" means the Department o f Community and 

Economic Development;

(12) "private professional conservator" means a person, other than the 

public guardian, who is licensed under AS 08.26 or exempt under AS 08.26.180;

(13) "private professional guardian" means a person, other than the 

public guardian, who is licensed under AS 08.26 or exempt under AS 08.26.180.

* Sec. 5. AS 13.26.013(a) is amended to read:

(a) A notice o f  the filing o f a petition, a summary of all formal proceedings,

and a dispositional order or modification or termination o f a dispositional order
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relating to a proceeding under this chapter shall be available for public inspection. All 

other information contained in the court records relating to a proceeding under this 

chapter is confidential and available only upon court order for good cause shown or to 

the following petsons:

(1) the person who is the subject o f the court record, the person's 

attorney, or the person's guardian ad litem;

(2) a person designated by the person who is the subject o f the court

record;

(3) the guardian o f the person who is the subject o f the court record or 

the attorney o f the guardian;

(4) the conservator o f the estate o f the person v/ho is the subject o f the 

court record or the attorney o f the conservator;

(5) a party to the proceeding and the person's attorney;

(6) the judge or judges hearing or reviewing the matter; [AND]

(7) a member o f the clerical or administrative staff o f the court if 

access is essential for authorized internal administrative purposes: and
the department when a private professional guardian or a 

private professional conservator is involved in the proceeding.
* Sec. 6. AS 13.26 is amended by adding a new section to article 1 to read:

Sec. 13.26.0:25. Appointment of a guardian ad litem, (a) Upon the request 

o f a ward, protected person, or respondent, or the attorney o f a ward, protected person, 

or respondent, the court shall appoint a guardian ad litem to protect the rights o f the 

ward, protected person, or respondent in proceedings under AS 13.26.090 - 13.26.320. 

The court shall make the appointment if  the court is satisfied that, because o f impaired 

ability effectively to receive and evaluate information regarding the proceedings or 

because o f  impaired ability to communicate decisions regarding the proceedings, the 

ward, protected person, or respondent is incapable o f determining the ward's, protected 

person's, or respondent's position regarding the issues involved in the pending 

proceedings, and

(1) a guardian or conservator has not been appointed;

(2) the interests o f the ward, protected person, or respondent conflict
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1 with those o f the ward's, protected person's, or respondent's guardian or conservator;

2 or
3 (3) the appointment is otherwise in the interests o f justice.

4 (b) The guardian ad litem shall assist the ward, protected person, or

5 respondent in determining the ward's, protected person's, or respondent's interests in

6 regard to the legal proceedings that involve the ward, protected person, or respondent.

7 If the ward, protected person, or respondent is entirely incapable o f  determining those

8 interests, the guardian ad litem shall make the determination o f those interests and

9 advise the court and counsel for all parties accordingly. The guardian ad litem shall

10 (1) inquire thoroughly into all the circumstances that a prudent ward,

11 protected person, or respondent would consider in determining the ward's, protected

12 person's, or respondent's own interests in the proceedings, including any prior relevant

13 statements made or actions taken by the ward, protected person, or respondent; and

14 (2) encourage the ward, protected person, or respondent to participate,

15 to the maximum extent possible, in all decisions and to act on the ward’s, protected

16 person's, or respondent's own behalf on all matters in which the ward, protected

17 person, or respondent is able.

18 (c) The attorney for the ward, protected person, or respondent may be

19 appointed as the guardian ad litem for the ward, protected person, or respondent if

20 there is no other party readily available and able to serve as a guardian ad litem and

21 the court determines that the appointment is appropriate under the standards set out in

22 (a) o f this section. When a person who has been appointed by the court as the attorney

23 for the ward, protected person, or respondent is appointed to act as the guardian ad

24 litem for the ward, protected person, or respondent under this subsection, the

25 appointment o f the person as the attorney ends, and the person appointed as the

26 guardian ad litem shall act exclusively as a guardian ad litem for the ward, protected

27 person, or respondent.

28 (d) The office o f public advocacy shall provide guardian ad litem services to

29 persons who would suffer financial hardship or become dependent upon a government

30 agency or a private person or agency if  the services were not to be provided at state

31 expense.
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* Sec. 7. AS 13.26.111(b) is amended to read:
(b) To the maximum extent possible, the ward or respondent shall remain 

responsible for determining the interests o f the ward or respondent. However, the 

attorney for the ward or respondent may seek appointment o f a guardian ad litem if  the 

circumstances o f  AS 13.26.025 [AS 13.26.112] apply.

* Sec. 8. AS 13.26.117 is amended to read:

Sec. 13.26.117. Guardianship implementation report. Within 90 days after 

distribution of the order of appointment as guardian, the guardian shall submit to the 

court a report. The report must describe the guardian's program for implementing the 

guardianship plan. The primary goal o f the program described in the report must be, 

to the maximum extent possible, to develop or regain the ward's abilities to handle the 

ward's own affairs. The report must consider housing, medical care, and educational 

and vocational needs and resources. In developing the report, the guardian shall 

consult with the ward to the maximum extent possible. [THE OFFICE OF PUBLIC 

GUARDIAN SHALL CONTACT THE GUARDIAN TO OFFER ASSISTANCE IN 

PREPARING THE REPORT.] The report must specify the services that are necessary 

to meet the essential requirements for the ward's physical health or safety and the 

means for obtaining the services. The report must specify the manner in which the 

guardian will exercise and share decision-making authority and other items that will 

assist in fulfilling the needs o f the ward, the terms o f the guardianship order, and the 

duties o f the guardian.

* Sec. 9. AS 13.26.118 is amended to read:

(a) A guardian shall submit a report to the court [OR REQUEST THAT A 

VISITOR BE APPOINTED TO PREPARE AND SUBMIT A REPORT] at least 

annually. In addition, every third year, the court shall appoint a visitor to file a 
report reviewing the guardianship during the period since the last visitor's 
report, if any [A COURT-APPOINTED VISITOR SHALL PREPARE THE 

REPORT AT LEAST ONCE IN EACH THREE-YEAR PERIOD]. The guardian 

shall submit an additional report to the court when

(1) the court orders it;

(2) there is a significant change in the capacity o f the ward to meet the
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essential requirements for health and safety or to protect the ward's rights;

(3) the guardian resigns or is removed;

(4) the guardianship is terminated; or

(5) the ward requests it.

(b) The report of the guardian must contain, but is not limited to, the

following information:

(1) the name and address o f the ward and the guardian;

(2) the ward's present mental, physical, and social conditions and 

present living arrangements and the ward's opinion o f these arrangements;

(3) changes in the capacity o f the ward to meet essential requirements 

for physical health and safety;

(4) the services being provided to the ward;

(5) the significant actions taken by the guardian during the reporting 

period in regard to the ward;

(6) a financial accounting o f the estate that has been subject to the 

possession or control o f the guardian;

(7) a list o f the number and nature o f the contacts between the guardian 

and ward if  the ward does not reside with the guardian;

(8) any other information requested by the court or necessary or 

desirable in the opinion o f the guardian [OR VISITOR],

* Sec. 10. AS 13.26.118 is amended by adding a new subsection to read:

(c) The visitor report required by (a) o f  this section must include

(1) the name and address of the ward and the guardian;

(2) the services being provided to the ward by or through the guardian;

(3) the significant actions taken by the guardian during the reporting 

period in regard to the ward;

(4) a financial accounting o f  the estate that has been subject to the 

possession or control o f the guardian;

(5) a list o f  the number and nature o f the contacts between the 

conservator and the ward if  the ward does not reside with the guardian;

(6) any other information requested by the court or necessary or
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desirable in the opinion o f the visitor.

* Sec. 11. AS 13.26.120 is amended by adding a new subsection to read:

(b) Notwithstanding (a) o f this section, if  a deceased ward does not have 

living family member or if  an individual interested in the ward is not available, th

WORK DRAFT 23-LS1627

guardian o f  a ward who dies may arrange for the body o f the ward to be transported to 

a funeral home and may make funeral and burial arrangements for the deceased ward. 

The guardian may also apply for assistance with burial expenses from the state or a 

municipality if  the estate o f the ward does not have sufficient money to pay for burial.

* Sec. 12. AS 13.26.125(a) is amended to read:

(a) On petition of the ward, the guardian, or any person interested in the 

ward's welfare, or on the court's own motion, the court may (1) review and amend a 

decision o f a guardian; or (2) if  alternatives that are less restrictive than guardianship 

or less restrictive than the existing guardianship plan would assist the ward in meeting 

essential requirements for physical health and safety, modify the provisions o f its 

order to (A) amend the guardianship plan or the responsibilities o f the guardian; (B) 

remove a guardian and appoint a successor; or (C) terminate the guardianship. On 

petition o f the guardian, the court may accept a resignation and make any other order 

that may be appropriate.

* Sec. 13. AS 13.26.131(b) is amended to read:

(b) Subject to (c) and (d) o f this section, the respondent shall bear the costs o f 

the attorney appointed under AS 13.26.106(b), o f the expert appointed under 

AS 13.26.109(d), o f the guardian ad litem appointed under AS 13.26.025 

[AS 13.26.112], and o f other court and guardianship costs incurred under this chapter. .

* Sec. 14. AS 13.26.145(a) is amended to read: ,

(a) The court may appoint a competent person, including a private 
professional guardian, or the public guardian, [OR A PRIVATE ASSOCIATION 

OR NONPROFIT CORPORATION WITH A GUARDIANSHIP PROGRAM FOR 

INCAPACITATED PERSONS,] as the guardian o f  an incapacitated person. j

* Sec. 15. AS 13.26.145(c) is amended to read: j

(c) A person may be appointed as the guardian of an incapacitated person 

notwithstanding the provisions o f (b) o f this section if the person is the spouse, adult
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child, parent, or sibling of the incapacitated person and the court determines that the 

potential conflict o f interest is insubstantial and that the appointment would clearly be 

in the best interests o f the incapacitated person. When appointing a relative or 
friend of the incapacitated person as the guardian of an incapacitated person, the 
court shall require that the proposed guardian complete one hour of mandatory 
education on the basics of guardianship before the appointment or within 30 days 
after the appointment.

* Sec. 16. AS 13.26.145(d) is amended to read:

(d) Subject to (e) and (D of this section, qualified persons have priority for 

appointment as guardian in the following order:

(1) an individual [A PERSON, ASSOCIATION,] or organization 
[PRIVATE NONPROFIT CORPORATION] nominated by the incapacitated person 

[,] ifa at the time o f the nom ination the incapacitated person had, in the opinion of the 
court, sufficient mental capacity to make an informed [A REASONABLY 

INTELLIGENT] choice;

(2) the spouse o f the incapacitated person;

(3) an adult child or parent o f the incapacitated person;

(4) a relative o f  the incapacitated person with whom the incapacitated 

person has resided for more than six months during the year before the filing o f the 

petition;

(5) a relative or friend who has demonstrated a sincere, longstanding 

interest in the welfare o f the incapacitated person;

(6) a private professional guardian [ASSOCIATION OR 

NONPROFIT CORPORATION WITFI A GUARDIANSHIP PROGRAM FOR 

INCAPACITATED PERSONS];

(7) the public guardian.

Sec. 17. AS 13.26.145(e) is repealed and reenacted to read:

(e) When more than one person has equal priority under (d) o f this section, the 

court shall select the person it considers to be the best qualified.

* Sec. 18. AS 13.26.145 is amended by adding a new subsection to read:

(f) When in the best interest o f the incapacitated person, a court may decline
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to appoint a person who has priority under (d) o f this section as guardian o f an 

incapacitated person and may appoint as guardian a person who has a lower priority 

than another person or who does not have a priority.

* Sec. 19. AS 13.26.150(c) is amended to read:

(c) A full guardian o f an incapacitated person has the same powers and duties 

respecting the ward that a parent has respecting an unemancipated minor child except 

that the guardian is not liable for the care and maintenance o f the ward and is not 

liable, solely by reason o f  the guardianship, to a person who is harmed by acts o f the 

ward. Except as modified by order o f the court, a full guardian's powers and duties 

include, but are not limited to, the following:

(1) the guardian is entitled to custody o f  the person o f the ward and 

shall assure that the ward has a place o f abode in the least restrictive setting consistent 

with the essential requirements for the ward's physical health and safety;

(2) the guardian shall assure the care, comfort, and maintenance o f the

ward;

(3) the guardian shall assure that the ward receives the services 

necessary to meet the essential requirements for the ward's physical health and safety 

and to develop or regain, to the maximum extent possible, the capacity to meet the 

ward's needs for physical health and safety;

(4) the guardian shall assure through the initiation o f court action and 

other means that the ward enjoys all personal, civil, and human rights to which the 

ward is entitled;

(5) the guardian may give consents or approvals necessary to enable 

the ward to receive medical or other professional care, counsel, treatment, or services 

except as otherwise limited by (e) o f this section;

(6) the guardian has the powers [IF A CONSERVATOR FOR THE 

ESTATE OF THE WARD HAS NOT BEEN APPOINTED, THE GUARDIAN MAY 

RECEIVE MONEY] and duties of a conservator under this chapter [PROPERTY 

DELIVERABLE TO THE WARD AND APPLY THE MONEY AND PROPERTY 

FOR SUPPORT, CARE, AND EDUCATION OF THE WARD]; however, the 

guardian may not apply the ward's money or property for the services as guardian or
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for room and board that the guardian[,] or the guardian's spouse, parent, or child has 

furnished the ward unless, before payment, the court finds that the ward is financially 

able to pay and that the charge is reasonable; notice ot a request for paym ent approva' 

shall be provided to at least one relative o f the ward if  possible; the guardian shall 

exercise care to conserve any excess money or property for the ward's needs;

(7) if  a conservator o f the estate o f  the ward has also been appointed, 

the guardian shall pay all o f the ward's estate received by the guardian [IN EXCESS 

OF THE MONEY EXPENDED TO MEET CURRENT EXPENSES FOR SUPPORT, 

CARE, AND EDUCATION OF THE WARD,] to the conservator for management as 

provided in AS 13.26.165 - 13.26.315 [, AND THE GUARDIAN SHALL

ACCOUNT TO THE CONSERVATOR FOR MONEY EXPENDED].

* Sec. 20. AS 13.26.195(b) is amended to read:

(b) Upon receipt o f a petition for appointment o f a conservator or other 

protective order for reasons other than minority, the court shall set a date for hearing. 

Unless the person to be protected has counsel o f  the person's own choice, the court 

must appoint a lawyer to represent the person [WHO THEN HAS THE POWERS 

AND DUTIES OF A GUARDIAN AD LITEM]. If  the alleged disability is mental 

illness, mental deficiency, physical illness or disability, advanced age, clironic use of 

drugs, or chronic intoxication, the court may direct that the person to be protected be 

examined by a physician designated by the court, preferably a physician who is not 

connected with any institution in which the person is a patient or is detained. The 

court may send a visitor to interview the person to be protected. The visitor may be a 

guardian ad litem or an officer or employee o f the court.

* Sec. 21. AS 13.26.210 is repealed and reenacted to read:

Sec. 13.26.210. Who may be appointed conservator; priorities, (a) The 

court may appoint a competent person, including a private professional guardian or the 

public guardian, as the conservator o f the estate o f a protected person.

(b) The court may not appoint a person to be a conservator o f a protected 

person if  the person

(1) provides, or is likely to provide during the conservatorship, 

substantial services to the protected person in a professional or business capacity,
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other than in the capacity o f conservator;

(2) is or is likely to become, during the conservatorship, a  creditor of 

the protected person, other than in the capacity o f conservator;

(3) is likely to have, during the conservatorship, interests that may 

conflict with those o f the protected person; or

(4) is employed by a person who would be disqualified under (1) - (3) 

o f this subsection.
(c) A person may be appointed as the conservator o f a protected person even if

(b) o f  this section applies if  the person is the spouse, adult child, parent, or sibling of 

the protected person and if  the court determines that the potential conflict o f  interest is 

not substantial and that the appointment would clearly be in the best interests of the 

protected person.

(d) Subject to (e) and (f) o f this section, qualified persons have priority for 

appointment in the following order:

(1) an individual or qualified conservator nominated by the protected 

person if  the protected person is 14 or more years o f age and had, in the opinion of the 

court, sufficient mental capacity to make an informed choice;

(2) the spouse o f the protected person;

(3) an adult child c  a parent o f the protected person,

(4) a relative o f  the protected person with whom the protected person 

has resided for more than six months during the year before the filing o f the petition;

(5) a relative or friend o f the protected person who has demonstrated a 

sincere and longstanding interest in the welfare o f the protected person;

(6) a private professional conservator;

(7) the public guardian.

(e) When more than one person has equal priority under (d) o f this section, the 

court shall select the person it considers to be the best qualified.

(f) When in the best interest o f the protected person, a court may decline to 

appoint a person who has priority under (d) o f this section as conservator o f the 

protected person and may appoint as conservator a person who has a lower priority 

than another person or who does not have a priority.
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1 (g) In addition to any other requirement o f this section, when appointing a

2 relative or friend o f the incapacitated person as the conservator o f  a protected person,

3 the court shall require that the proposed conservator complete one hour o f  mandatory

4 education on the basics o f conservatorship before the appointment or within 30 days

5 after the appointment. I f  the person is appointed based on the person's agreement to

6 complete the mandatory education and the person fails to complete the mandatory

7 education within the 30 days, the court shall remove the conservator and appoint a

8 successor.
9 * Sec. 22. AS 13.26.250 is amended to read:

10 Sec. 13.26.250. Inventory, implementation report, and records. Within 90

11 days after distribution of the order of appointment, every conservator shall prepare

12 and file with the appointing court a conservator implementation report and a
13 complete inventory o f the estate o f the protected person together with an oath or

14 affirmation that it is complete and accurate so far as the conservator is informed. The

15 conservator shall provide a copy o f  it to the protected person if  the protected person

16 can be located, has attained the age o f  14 years, and has sufficient mental capacity to

17 understand these matters, and to any parent or guardian with whom the protected

18 person resides. The conservator shall keep suitable records o f  the administration and

19 exhi bit them on request o f any interested person.

20 * Sec. 23. AS 13.26.255 is amended to read:

21 Sec. 13.26.255. Accounts. A conservator shall submit a report to the court
22 at least every year. In addition, a [EVERY] conservator shall [MUST] account to

23 the court for administration o f the trust upon resignation or removal [,] and at other

24 times as the court may direct. On termination o f the protected person's minority or

25 disability, a conservator may account to the court or to the former protected person or

26 the protected person's personal representative. Subject to appeal or vacation within

27 | the time permitted, an order, made upon notice and hearing, allowing an intermediate

28 account o f a conservator, adjudicates as to the conservator's liabilities concerning the

29 matters considered in connection with it; and an order, made upon notice and hearing,

30 allowing a final account, adjudicates as to all previously unsettled liabilities o f the

31 |i conservator to the protected person or the protected person's successors relating to the
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conservatorship. In connection with any account, the court may require a conservator 

to submit to a physical check of the estate in the conservator's control, to be made in 

any manner the court may specify.

* Sec. 24. AS 13.26 is amended by adding a new section to read:

Sec. 13.26.257. V isitor reports, (a) The initial visitor report o f  a visitor 

appointed under AS 13.26.195(b) must include

(1) the results and analyses o f medical and other tests and 

examinations performed that describe the proposed protected person's mental, 

emotional, physical, and educational condition, adaptive behavior, and social skills, 

and that specify the data on which the description is based;

(2) recommendations regarding the types and extent o f assistance, if  

any, necessary to meet the essential requirements for managing the property and 

affairs o f the proposed protected person;

(3) an evaluation of the proposed protected person's need for mental 

health treatment and whether there is a substantial probability that available treatment 

will significantly improve the proposed protected person's mental condition;

(4) an evaluation o f the proposed protected person's need for 

educational or vocational assistance and whether the assistance can be made available 

to the protected person;

(5) an evaluation of the probability that the incapacity may 

significantly lessen, and the type o f services or treatment that will facilitate 

improvement in the condition or skills of the proposed protected person;

(6) a list o f the names and addresses o f all individuals who examined, 

interviewed, or investigated the proposed protected person, and the names and 

addresses o f all persons contacted in preparation o f the visitor report;

(7) a summary o f the information that

(A) was supplied by the person described in (6) o f this 

subsection; and

(B) suppons the conclusions o f the visitor report;

(8) a description of the alternatives to conservatorship that were 

considered and not recommended and an explanation o f why they are not feasible to
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meet the needs o f the proposed protected person;
(9) a specification o f the financial resources o f the proposed protected 

person, the proposed protected person's entitlements to insurance benefits, and 

publicly operated or sponsored health, mental health, and welfare assistance that might 

be employed in the provision o f services to the proposed protected person; and

(10) if  conservatorship is recommended, a conservatorship outline that

identifies

(A) potential conservators;

(B) the specific services necessary and available to protect the 

proposed protected person from serious damage to the proposed protected 

person's property and affairs;

(C) the means by which the services described in (B) o f this 

paragraph may be financed;
(D) the specific, least restrictive authority needed by the 

conservator to provide the services described in (B) o f this paragraph.

(b) In addition to any initial visitor report provided under (a) o f this section, 

every third year, the court may appoint a visitor to file a report reviewing the

conservatorship during the period since the last visitor report, if  any.

(c) In addition to the reports under (a) and (b) o f this section, at any time 

during a conservatorship, a court may appoint a visitor to file a report reviewing the 

conservatorship during the period since the last visitor report, i f  any.

(d) A visitor report provided under (b) or (c) o f this section must include

(1) the name and address o f the protected person and the conservator;

(2) the services being provided to the protected person by or through

the conservator;

(3) the significant actions taken by the conservator during the reporting 

period in regard to the protected person;

(4) a financial accounting o f  the estate that has been subject to the 

possession or control o f the conservator;

(5) a list o f the number and nature o f the contacts between the 

conservator and the protected person if the protected person does not reside with the
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conservator;
(6) any other information requested by the court or necessary or 

desirable in the opinion o f the visitor.

* Sec. 25. AS 13.26.285(e) is amended to read:

(e) I f  a protected person dies, the conservator shall deliver to the court for 

safekeeping any will o f the deceased protected person that [WHICH] may have come 

into the conservator's possession and [,] inform the executor or a beneficiary named in 

the will that the will has been so delivered. Once a conservator knows that the 
protected person has died, the conservator may not exercise authority over the 
protected person's affairs and estate except to pay reasonable burial expenses 
and to preserve, account for, and transfer control of assets to a personal 
representative, a temporary property custodian appointed by the court, or a 
person authorized to take custody of personal property by affidavit under 
AS 13.16.680 [, AND RETAIN THE ESTATE FOR DELIVERY TO A DULY 

APPOINTED PERSONAL REPRESENTATIVE OF THE DECEDENT OR OTHER 

PERSONS ENTITLED TO IT]. Ifa after 40 days from the death o f the protected 

personA no other person has been appointed personal representative and no application 

or petition for appointment is before the court, the conservator may apply to exercise 

the powers and duties o f a personal representative in order to proceed with 

administering and distributing the decedent's estate without additional or further 

appointment. Upon application for an order granting the powers o f a personal 

representative to a conservator, after notice to any person demanding notice under 

AS 13.16.070 and to any person nominated executor in any will o f  which the applicant 

is aware, the court may order the conferral o f  the power upon determining that there is 

no objection, and endorse the letters o f the conservator to note that the formerly 

protected person is deceased and that the conservator has acquired all o f the powers 

and duties o f a personal representative. The making and entry o f an order under this 

section has the effect o f an order o f appointment o f a personal representative as 

provided in AS 13.16.115 and 13.16.245 - 13.16.655 [AS 13.16.245 - 13.16.655] 

except that estate in the name o f  the conservator, after administration, may be 

distributed to the decedent's successors without prior retransfer to the conservator as

-23-
N ew  T e x t  U n d e r l i n e d  [DELETED TE XT BRACKETED]

C SH B 427(JUD )



WORK DRAFT WORK DRAFT 23-LS1627\S

1 personal representative.

2 * Sec. 26. AS 13.26.300(a) is amended to read:

3 (a) A conservator shall pay from the estate all ju st claims against the estate

4 and against the protected person arising before or after the conservatorship was

5 established but before the protected person dies, upon their presentation and

6 allowance. A claim is considered presented on the first to occur o f receipt o f  the

7 written statement o f claim by the conservator (,] or the filing o f the claim with the

8 court. A presented claim is allowed if  it is not disallowed by written statement mailed

9 by the conservator to the claimant within 60 days after its presentation. The

10 presentation o f a claim tolls any statute o f limitations relating to the claim until 30

11 days after its disallowance. A claim may be presented by either o f  the following

12 methods:
13 (1) the claimant may deliver or mail to the conservator a written

14 statement o f the claim indicating its basis, the name and address o f the claimant, and

15 the amount claimed;
16 (2) the claimant may file a written statement o f  the claim, in the form

17 prescribed by rule, with the clerk o f the court and deliver or mail a copy o f the

18 statement to the conservator.

19 * Sec. 27. AS 13.26.380(b) is amended to read:

20 (b) The public guardian, when appointed as guardian or conservator, shall

21 endeavor, for as long as practical, to find a suitable private guardian or conservator for

22 the public guardian's ward or protected person. For each ward and protected person,

23 the public guardian shall include in its annual report under AS 13.26.118(a) to the

24 court having jurisdiction o f the ward or protected person information on the
25 availability of [, AT LEAST ONCE EVERY SIX MONTHS, EFFORTS TO FIND] a

26 private guardian or conservator.

27 * Sec. 28. AS 44.21.410(a) is amended to read:

28 (a) The office o f public advocacy shall

29 (1) perform the duties o f the public guardian under AS 13.26.360 -

30 13.26.410;
31 (2) provide visitors and experts in guardianship proceedings under

C SH B  427(JU D ) -24-
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AS 13.26.131;
(3) provide guardian ad litem services to children in child protectic

WORK DRAFT 23-LS1627

actions under AS 47.17.030(e) and to wards and respondents in guardianship 

proceedings who will suffer financial hardship or become dependent upon a 

government agency or a private person or agency if  the services are not provided at 

state expense under AS 13.26.025 [AS 13.26.112];

procedures for minors seeking abortions under AS 18.16.030, in guardianship 

proceedings to respondents who are financially unable to employ attorneys under 

AS 13.26.106(b), to indigent parties in cases involving child custody in which the 

opposing party is represented by counsel provided by a public agency, to indigent 

parents or guardians o f a minor respondent in a commitment proceeding concerning 

the minor under AS 47.30.775;

AS 25.24.310; in cases arising under AS 47.15 (Uniform Interstate Compact on 

Juveniles); in cases involving petitions to adopt a minor under AS 25.23.125(b) or 

petitions for the termination of parental rights on grounds set out in 

AS 25.23.180(c)(3); in cases involving petitions to remove the disabilities of a minor 

under AS 09.55.590; in children's proceedings under AS 47.10.050(a) or under 

AS 47.12.090; in cases involving appointments under AS 18.66.100(a) in petitions for 

protective orders on behalf o f a minor; and in cases involving indigent persons who 

are entitled to representation under AS 18.85.100 and who cannot be represented by 

the public defender agency because o f a conflict o f interests;

(6) develop and coordinate a program to recruit, select, train, assign, 

and supervise volunteer guardians ad litem from local communities to aid in delivering 

services in cases in which the office o f public advocacy is appointed as guardian ad I

the office, except as provided in AS 18.85.120 or when imposition or collection o f a

(4) provide legal representation in cases involving judicial bypass

(5) provide legal representation and guardian ad litem services under

litem;

(7) provide guardian ad litem services in proceedings under

AS 12.45.046;
(8) establish a fee schedule and collect fees for services provided by

-25-
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fee is no t in the public interest as defined under regulations adopted by the 

comm issioner o f adm inistration;

(9) provide visitors and guardians ad litem  in proceedings under

AS 47.30.839;

(10) provide legal representation to an ind igen t parent o f a ch ild w ith a 

d isab ility ; in this paragraph, "ch ild w ith a d isab ility " has the meaning given in 

AS 14.30.350.

* Sec. 29. AS 44.21.440 is amended by adding a new subsection to read:

(b ) The office o f pub lic advocacy may not use im proper pressure to influence

the professional judgment o f a person who is paid by the o ffice o f pub lic advocacy to 

act as an attorney, a guardian ad litem , or a v is ito r fo r a guardianship or 

conservatorship established AS 13.26.

* Sec. 30. AS 44.62.330(a) is amended by adding a new paragraph to read:

(61) the Department o f Community and Econom ic Development as to

the licensing and regulation o f private professional guardians and conservators under 

AS 08.26.

* Sec. 31. AS 13.26.105(d), 13.26.112, and 13.26.135(a)(8) are repealed.

* Sec. 32. The uncodified law o f the State o f A laska is amended by adding a new section to 

read:

IN D IR E C T COURT RULE AM ENDM ENTS , (a) AS 08.26.100, enacted by sec. 2 o f 

th is Act, has the effect o f changing Rule 17(c), A laska Rules o f C iv il Procedure, by restricting 

the persons that the court may appoint as guardians o r conservators in some situations and, 

therefore, has the effect o f lim itin g the orders that the court is authorized to make under Rule 

17(c) w ith regard to the protection o f infants or incompetent persons.

(b ) AS 13.26.120(b), enacted by sec. 11 o f th is Act, has the effect o f changing Rule 

16(f), A laska Rules o f Probate Procedure, by g iv ing guardians additiona l authority to perform 

certain acts fo r a deceased ward.

(c) AS 13.26.250, as amended by sec. 22 o f th is Act, has the effect o f changing Rule 

17(e), A laska Rules o f Probate Procedure, by changing when a report is due and by adding 

additional materia l to be included in the report.

* Sec. 33. The uncodified law o f the State o f A laska is amended by adding a new section to

CSHB 427(JUD) -26-
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1 read:

2 TRANS IT IO N , (a) The court shall appoint a v is ito r under AS 13.26.118(a), amended

3 by sec. 9 o f this A c t, fo r a guardianship that was in existence on and before the e ffec tive date

4 o f sec. 9 o f th is A c t w ith in  90 days after the effective date o f sec. 9 o f th is A c t i f  the

5 guardianship has been in existence fo r three or more years on the effective date o f sec. 9 o f

6 this Act.
7 (b) A  person who, before the effective date o f sec. 2 o f th is Ac t, has been appointed

8 by the court under AS 13.26 to be a guardian or a conservator, whose appointment is s till in

9 effect on the e ffective date o f sec. 2 o f this A c t, and who are required to be licensed under

10 AS 08.26, enacted by sec. 2 o f th is Act, shall comply w ith  the licensing requirements o f

11 AS 08.26 w ith in 60 days after the date when the regulations fo r sec. 2 o f this A c t are adopted

12 under sec. 34 o f this A c t. I f  the person does not com ply w ith in the 60 days, the court may

13 remove the guardian or conservator and appoint a successor.

14 * Sec. 34. The uncod ified law o f the State o f A laska is amended by adding a new section to
15 read:

16 TRANS IT IO N : REGULAT IONS . The Department o f Community and Econom ic

17 Development may proceed to adopt regulations necessary to implement the changes made by

18 secs. 1 and 2 o f th is A c t. The regulations take effect under AS 44.62 (Adm in is tra tive

19 Procedure Ac t), but not before the effective date o f secs. 1 and 2 o f th is Act.

20 * Sec. 35. The uncod ified law o f the State o f A laska is amended by adding a new section to
21 read:

22 C O ND IT IO N A L EFFECT. Each o f AS 08.26.100, as enacted by sec. 2 o f th is Act,

23 AS 13.26.120(b), as enacted by sec. 11 o f this Act, and AS 13.26.250, as amended by sec. 22

24 o f this Act, takes effect on ly i f  the applicable subsection o f sec. 32 o f this A c t receives the

25 tw o-th irds m a jo rity vote o f each house required by art. IV , sec. 15, Constitution o f the State o f

26 Alaska.

27 * Sec. 36. Section 34 o f th is A c t takes effect immedia te ly under AS 01.10.070(c).

28 * Sec. 37. Except fo r sec. 34 o f this Act, th is A c t takes effect January 1, 2005.

L
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Constit'iant Testimony Regarding HB 427

Subject: Constituant Testimony Regarding IIB 427 
Date: Tue, 13 A p r 2004 22:56:39 -0800 

From: Bob Penzenik < rpenzenik@gci.net>
To: Representative_Lesil_McGuire@ legis.state.uk.us
C C : Representative_RaIph_Samuels@ legis.state.ak.us, Representative_Dan_Ogg@ legis.state.ak.us, 

Representative_Tom_Anderson@ Iegis.state.ak.us,
Representative_Jim_Holm@ legis.state.ak.us, Representative_Les_Gara@Iegis.state.ak.us, 
Representative_Max_Gruenberg@Iegis.state.ak.us

Chairperson McGuire ,

I had planned on presenting testimony regarding HB 427 at the House Jud ic ia ry meeting scheduled for 
tomorrow afternoon. However, I was called out o f state and, therefor, w ill not be able to take part as I had 
planned. I would ask that you include the attached copy o f my testimony during your committee's 
consideration o f HB 427 and include it in the record as appropriate. I have a fam ily member u tiliz ing the 
services o f a professional guardian and wh ile I have complete confidence in this ind iv idua l, partly because 
I had a role in her appointment, I am also fam ilia r w ith the kind o f problems that can develop i f  there is not 
appropriate supervision. I am very concerned fo r those wards that do not have a support system to oversee 
the activ ities o f both guardians and conservators.

Respectfu lly,

Robert Penzenik 
3S35 Helve tia Drive 
Anchorage, Alaska 99508-5015 
voice: 907-563-2944 
cell: 907-242-1240 
rpenzenik@gci.net
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1 M r. C ha irm an , members o f the C omm itte e , m y name is Robert Penzen ik, I am a

2 res iden t o f Ancho rage and have liv e d in A laska since 1964. Before I beg in I

3 w o u ld  lik e  to express m y app rec ia tio n fo r the o p p o r tu n ity  to speak today.

4

5 I am here in su p p o r t o f HB 427, a b il l I be lieve to be v ita l ly  im p o r ta n t to a sm a ll

6 b u t im p o r ta n t g ro u p o f A la skan 's tha t are, I 'm  a fra id , least able to represen t

7 themselves, m ino rs and those adu lts tha t the cou rts have fo un d to be in need o f

8 p ro tec tio n , some o f w hom  have no fam ilie s n o r su p p o r t systems in A laska.

9

10 I have been in v o lv e d w ith  A laska 's system o f gua rd ia n s and conserva to rs bo th as

11 a p ro v id e r o f services and a user o f those services. M y m ost recent experience in

12 th is area has been w ith  m y daugh te r, w hen she was fo und to be in need o f a

13 G ua rd ia n /C o n se rv a to r. In o rd e r to a llow  a m ore com fo rtab le fam ily re la tio n sh ip

14 i t was dec ided to u tiliz e me services o f a pa id , pro fess iona l gua rd ia n and

15 conse rva to r ra th e r than a fam ily m ember. We cou ld no t be more pleased w ith

16 the ou tcom e. H ow eve r, it shou ld be noted that, in  o u r s itu a tio n , m y daugh te r s til l

17 has an active su p p o r t system in A laska tha t is in v o lv e d on a regu la r basis w ith

18 the G ua rd ia n /C o n se rv a to r and is able to track such th ings as safety, financ ia l

'19 p la n n in g and the app rop ria te use o f finances.

2 0

21 M y p r im a ry  reason fo r ta k in g pa rt in today 's hearing is concern fo r those

22 in d iv id u a l's  re q u ir in g  services tha t do no t have an ope ra tin g su p po rt system in

23 place.

24

25 Some years ago, as a conse rva to r fo r a num be r o f m in o rs tha t had lo s t th e ir fa the r

26 in  a p lane accident, I became aware o f how  easy it w o u ld  be fo r someone acting
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1 as a G ua rd ia n /C o n se rv a to r to in a p p ro p r ia te ly u tiliz e  fu nd s be long ing to others.

2 W h ile m y experience in th is area goes back to the seventies, I d o n 't be lieve the

3 s itu a tio n has changed tha t much.

4

5 The m ore recen t s itu a tio n in  Fa irbanks w ith  the C om m un ity A c tio n  Agency o f

6 A la ska is a case in  po in t. I f HB 427 had been in place p r io r to C APA 's

7 ban k ru p tc y , th e ir clien ts w o u ld  have been in a m uch be tte r pos ition . U nde r th is

8 b ill, the financ ia l v ia b ili ty  o f a com pany ope ra tin g as G ua rd ia n /C o n se rv a to r

9 w o u ld  be ava ilab le to bo th the C ou rt and the licens ing a u th o r ity . I t shou ld be

10 no ted tha t since cu rre n t p rac tice requ ires tha t the C o u r t lo o k a t each case

11 separa te ly. A lth o u g h C A P A had a lready been rem oved from  seven cases they

12 were s t il l a llow ed to operate . U nde r HB 427, the yea rly fin anc ia l re p o rt and the

13 firs t case o f the C ou rt rem ov in g C A P A  from  a pos itio n o f G u a rd ia n /C o n se rv a to r

14 w o u ld  have a le rted the state to a possib le prob lem .

15

16 There are a num be r o f weaknesses in the presen t system tha t w o u ld  be

17 addressed by HB 427;

18 1 - C u rre n tly there is no requ irem en t tha t p rospec tive G ua rd ia n s /

19 Conserva to rs have any k in d  o f c rim in a l record check, the dange r

20 here is obv ious;

21 2 - N o system cu rre n tly exists tha t a llow s judges to de te rm ine i f  a

22 prospec tive G u a rd ia n /C o n se rv a to r has been fo un d by ano the r

23 A laskan judge to be u n q u a lif ie d o r fo r some reason had been

24 rem oved from  a case;
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1 3 - T h e re  is n o  re q u ire m e n t u n d e r  th e  c u r re n t sy s te m  th a t re q u ire s  an y

2 tra in in g  o r  a p p ro p r ia te  ex p erien ce  p r io r  to b e in g  a p p o in te d  to a

3 p r iv a te  p ro fe ss io n a l G u a rd ia n s h ip /C o n s e rv a to r  sh ip .

4 O n e  final p o in t  th a t  in  th is  tim e  o f fin an cia l tu rm o il tak es  o n  sp ec ia l s ign ificance,

5 co st to  th e  tax  p a y e rs  o f A laska. It is ex p ec te d  th a t n o  m o re  th a n  10 to 15 licenses

6 w o u ld  be a p p lie d  fo r u n d e r  th is  bill a n d  th e  leg is la tio n  h a s  b e e n  d e s ig n e d  to

7 m a k e  im p le m e n ta tio n  fu lly  se lf su p p o rtin g . All co st to th e  s ta te  u n d e r  th is  bill

8 w o u ld  be  co v ered  b y  th e  re q u ire d  a p p lic a tio n  fee.

9

10 O n ce  ag a in  le t m e th a n k  the C h a irm a n  a n d  the C o m m itte e  fo r th is  o p p o r tu n ity  to

11 sp e a k  th is  a f te rn o o n  in  s u p p o r t  o f HB 427.1 b e lieve th is  is necessa ry , re sp o n sib le

12 leg is la tio n  th a t  w ill h e lp  to k eep  o u r  m o s t v u ln e ra b le  in d iv id u a ls  safe.

13

14 T h a n k  y ou .

15

R o b ert P en ze n ik  
3835 H e lv e tia  D riv e  
A n ch o rag e , A lask a  9950S-5015 
907-563-2944 
rp en zen ik @ g ci.n e t
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A 4 M P  Alaska

April 5, 2004

The Honorable Lesil McGuire, Chair 
House Judiciary Committee 
Alaska Capitol, Room 118 
Juneau, Alaska 99801-1182

RE: HB 427 (Anderson)— Support

Dear Chair McGuire:

On behalf of the AARP members in Alaska, we recommend that you and your 
colleagues on the House Judiciary Committee support HB 427, authored by your) 
Committee Vice-Chair Tom Anderson.

AARP believes that all states should enact guardianship and conservatorship 
laws that incorporate procedural and legal due process safeguards for persons in 
need of protective measures.

Alaska should:

• require all guardians to receive adequate training and information about 
their responsibilities and requirements:

• mandate certification of guardians who serve multiple, unrelated 
incapacitated people (certification programs should include training, 
testing and accountability requirements);

• make guardians' financial exploitation of wards a criminal offense and 
hold guardians personally liable to wards for misappropriated funds or 
assets;

• address state courts' authority to make guardianship determinations when 
potential wards have ties to more than one state; and

• codify, simplify and clarify taist laws by modeling them on the Uniform 
Trusts Code promulgated by the National Conference of Commissioners 
on Uniform State Laws.

HB 427 represents the best current thinking of many organizations concerned 
with establishing the "best practices" of guardianship into state statute. It is a 
complex area that has long warranted attention by the Legislature.

AARP recommends an “AYE” vote on HB 427.

3601 C Street Suite 1420 I Anchorage, AK 99503 1907-341-2277 1907-341-2270 fax 11-877-434.7598 TTY 
James G. Parkel, President [William D. Novell!, Executive Director and CEO | www.aarp.org

http://www.aarp.org


0 4 /0 8 /2 0 0 4  1 7 :2 2  FAX 9 0 7 3 4 1 2 2 7 0 AARP ALASKA STATE OFFICE 0 0 0 3 /0 0 3

Should you have any questions about cur position, please feel free to contact 
Marie Dariin (907.586.3637), Coordinator of the AARP Capital City Task Force; 
Patrick Luby (907.762.3314), AARP Legislative Representative; or me 
(907.245.5259).

Thank you for your consideration.

Marguerite Stetson 
AARP Alaska
State Coordinator for Advocacy 
3009 Northwood Street 
Anchorage, AK 99517-1871 
907.245.5259 voice 
907.245.5279 fax 
ffmas@aurora.uaf.edu

CC: Vice-Chair Anderson 
Representative Holm 
Representative Ogg 
Representative Samuels 
Representative Gara 
Representative Gruenberg 
Marie Dariin 
Patrick Luby

Sincerely,

mailto:ffmas@aurora.uaf.edu


A L A S K A  S T A T E  L E G I S L A T U R E

Rep. Lesil M cG uire , C h a ir  / ^ 'o F 'r7? \
Rep. Tom  Anderson, Vicc-Chair c . . ^n r- tj i State Capitol, Room 120
Z d I o ^  f l i p »  Juneau, A K  99801-1182

Rep! Ralph Samuels \ MmBW7 )  465-4990
Rep, Lcs Gara
Rep. Max Gruenberg

House Judiciary Committee

M e m o r a n d u m

To: Leg. Legal

From: V anessa T ondini, C om m ittee Aide
House Judiciary Committee

Date: April 15 ,2004

Re: Legal O pinion Request

Fax (907) 465-6592

The House Judiciary  C om m ittee is requesting  a legal opinion on w hether o r not the House 
Jud iciary  C om m ittee Substitu te for w ork order #  23-LS 1627\Q, HB 427, will also have the 
effect o f  indirectly am ending AK R. o f Civ. Pro. 17(c).

If you have any questions, please call me at 4990. T hank you!

The information attached to this memo is C O N FID E N TIA L an/or privileged. It is intended to be reviewed initially by 
only the individual named above. If  the reader of this Memorandum is not the intended recipient or a representative of the 
intended recipient, you are hereby notified that any review, dissemination, or copying of the information contained herein is 
prohibited. If you have received this in error, please immediately notify the sender by telephone and return this to the 
sender at the above address.



A L A S K A  S T A T E  L E G I S L A T  U R E

Rep. Lesil M cG uire , C hair
Rep. Tom Anderson, Vice-Chair c . . - . i n  i™r> ,- rr i State Capitol, Room 120Rep. Jim Ho m T . .n-,n rM ^  Juneau, AK 99801 -1182

Rep" Ralph^Samuels W W  <9° 7>“
Rep. Les Gara 
Rep. Max Gruenberg

House Judiciary Committee

M e m o r a n d u m

To: Terri Bannister, Leg. Legal

From: V anessa Tondini, C om m ittee Aide
House Judiciary Committee

Date: April 14 ,2004

Re: CS Request

Fax (907) 465-6592

Please create a final draft House Judiciary C om m ittee Substitu te for w ork o rder # 23-LS I627\I, 
MB 427. The bill was passed out o f com m ittee today with no am endm ents.

If you have any questions, please call me at 4990. Thank you!

The information attached to this memo is C O N FID EN TIA L an/or privileged. It is intended to be reviewed initially by 
only the individual named above. If the reader o f this Memorandum is not the intended recipient or a representative of the 
intended recipient, you are hereby notified that any review, dissemination, or copying o f the information contained herein is 
prohibited. If you have received this in error, please immediately notify the sender by telephone and return this to the 
sender at the above address.
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CS FO R  HOUSE BILL NO. 427( )

IN  THE LEG ISLA TU RE O F THE STATE O F A LA SK A  

TW EN TY -TH IRD  LEG ISLA TU RE - SECO N D  SESSIO N

BY

Offered:
Referred:

Sponsors): REPRESENTATIVE ANDERSON

A BILL 

FOR AN ACT ENTITLED

1 "An Act relating to guardianships and conservatorships, to the public guardian and the

2 office of public advocacy, to private professional guardians and private professional

3 conservators, to court visitors, court-appointed attorneys, guardians ad litem, and

4 I  f id u c ia r ies , and  to the pro tection o f the person or p roperty  o f ce rta in  in d iv id ua ls ,

5 || including minors; amending Rules 16(f) and 17(e), Alaska Rules of Probate Procedure;

6 || and providing for an effective date."

7 I BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

8 || * Section 1. AS 08.01.010 is am ended by adding a new  paragraph to read:

9 || (38) regulation o f  private professional guardians and private

10 || professional conservators (AS 08.26).
11 || * Sec. 2. AS 08 is am ended by adding a new  chapter to read:

12 || Chapter 26. Private Professional Conservators and Guardians.
13 || Article 1. Licensing.
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Sec. 08.26.010. License required. Except as provided by AS 08.26.180, a 

person may no t engage in the business o f p ro v id in g services as a guardian or a 

conservator unless the person has a license issued under th is chapter.

Sec. 08.26.020. Requirements for individual private professional guardian 
license. The department shall issue an ind iv idua l p riva te professional guardian license 
to an ind iv idua l

(1 ) who is at least 21 years o f age;

(2 ) who has two or more years o f professional c lien t casework 

experience or at least an associate degree in human services, social work, psychology, 

sociology, geronto logy, special education, or a close ly related fie ld ;

(3) who is certified as a guardian by a nationa lly recognized 

organization in the fie ld o f guardianships; I

(4 ) who provides p ro o f satisfactory to the department that the 

ind iv idua l is able to be bonded and insured; I

(5 ) whose crim ina l history record checks under AS 08.26.070 show 

that the ind iv idua l has not been convicted o f a crime w ith in  10 years o f the application 

that would a ffec t the ind iv idua l’s ab ility to prov ide the services o f a guardian 

competently and safe ly fo r the ward; and I

(6 ) who satisfies the application requirements o f AS 08.26.060. | 

Sec. 08.26.030. Requirements for individual private professional
conservator license. Tire department shall issue an ind iv idua l private professional 

conservator license to an ind iv idua l

(1) who is at least 21 years o f age;

(2 ) who has obtained a high school dip loma, or a general education 

development d ip lom a or its equivalent;

(3) who has six months' employment experience in a position 

invo lv ing financ ia l management, or has at least an associate degree in accounting or a 

closely related fie ld ;

(4 ) who is certified as a guardian by a nationa lly recognized 

organization in the fie ld o f guardianships;

(5 ) who provides p ro o f satisfactory to the department that the
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ind iv idua l is able to be bonded and insured;

(6) whose crim in al history record checks under AS 08.26.070 show 

that the person has not been convicted o f a crime w ith in 10 years before the

application that would affect the ind iv idual's ab ility to provide the services o f a

conservator competently and safely fo r the protected person; and

(7) v/ho satisfies the application requirements o f AS 08.26.060.

Sec. 08.26.040. Requirements for organizational license, (a) The

department shall issue an organizational license to a person who is no t an ind iv idua l i f

(1) the person maintains a place o f business in th is state;

(2) the person is in compliance w ith the state and federal requirements 

that apply to the organization;

(3) the person submits p ro o f satisfactory to the department that the 

person is able to be bonded and insured;

(4) the results o f the crim ina l history record checks o f the person under 

AS 08.26.070 show that the person or fo llow ing individuals have not been convicted 

o f a fe lony w ith in the 10 years before the application that would affect the person's or 

ind iv idua ls ' ab ility to provide the services o f a guardian or conservator, whichever is 

applicable, competently and safely fo r the ward or protected person:

(A ) the officers o f the organization, i f  the organization is a for- 

p ro fit corporation or a nonpro fit corporation;

(B) the members or manager o f the organization, i f  the 

organization is a lim ited lia b ility company; or

(C) the partners o f the organization, i f  the organization is a 

partnership, lim ited partnership, or lim ited lia b ility partnership;

(5) the person designates in w riting one o f the fo llow ing individuals to 

be responsible w ith in the organization fo r monitoring the organization's compliance 

w ith this chapter and the other laws o f this state:

(A ) an o ffice r o f the organization, i f  the organization is a fo r- 

p ro fit corporation or a nonpro fit corporation;

(B ) a member or manager o f the organization, i f  the 

organization is a lim ited lia b ility company;
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(C ) a partner o f the organization, i f  the organization is a

partnership, lim ited partnership, or lim ited lia b ility partnership;

(6) a ll o f the individuals employed by the person to provide the 

services o f a private professional guardian or private professional conservator fo r the 

organization have licenses under this chapter; and

(7) the person satisfies the application requirements o f AS 08.26.060.

(b) I f  the organization's employees have licenses under both AS 08.26.020 and 

08.26.030, the license issued under (a) o f this section shall cover prov id ing the 

services o f a guardian and a conservator.

(c) I f  the organization's employees have licenses on ly under AS 08.26.020 but 

not under AS 08.26.030, the license issued under (a) o f this section is lim ited to 

providing the services o f a guardian.

(d) I f  the applicant's employees have licenses under AS 08.26.030 but not 

under AS 08.26.020, the license issued under (a) o f th is section is lim ited to prov id ing 

the services o f a conservator.

Sec. 08.26.050. T em po ra ry license, (a) The department shall issue a 

temporary license to an ind iv idua l under AS 08.26.020 or 08.26.030 who

(1) is not certified by the National Guardianship Foundation at the time 

o f the application but is like ly to become certified w ith in one year from the date o f the 

license, and otherwise satisfies the licensing requirements o f AS 08.26.020 or 

08.26.030; and

(2) satisfies the application requirements o f AS 08.26.060.

(b) I f  the ind iv idua l w ith a temporary license under (a) o f this section submits 

p roo f o f certifica tion by the National Guardianship Foundation w ith in one year from 

the date o f the issuance o f the temporary license, the department shall issue the 

ind iv idual a license under AS 08.26.020 or 08.26.030 w ithou t requiring a new 

application.

(c) A  temporary license issued imder this section may not be renewed.

Sec. 08.26.060. A pp lic a tio n requirements. To apply fo r a license under this

chapter, a person s’ a ll subm it an application on a form provided by the department 

and submit

427( ) -4-
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(1) two complete finge rp rin t cards contain ing fingerprin ts and other 

information required by the Department o f Pub lic Safety to obtain state and national 

crim ina l h is to ry record information under AS 12.62 and AS 12.64; the fingerprin ts 

must be the fingerp rin ts o f the applicant i f  the applicant is an ind iv idua l, or, i f  the 

applicant is an organization, fingerprints o f the

(A ) officers o f the organization, i f  the applicant is a

corporation;

(B ) members o f the organization, i f  the applicant is a lim ited 

lia b ility company;

(C ) partners o f the organization, i f  the applicant is a

partnership;

(2) p ro o f o f the ab ility to be insured and bonded;

(3) a w ritten waiver o f con fiden tia lity signed by the applicant a llow ing 

the department to access at any time relevant compla in t in formation made about the 

applicant to adult protective services, the designated protection and advocacy agency, 

the long-term care ombudsman, or an entity that certifies or licenses private 

professional guardians or private professional conservators;

(4) a w ritten statement signed by the applicant that the applicant w ill 

a llow immediate access at any time to the department to the file o f a ward o r protected 

person and to financia l information regarding the applicant, including corporate or 

other business records;

(5) a detailed resume, inc lud ing relevant experience, fo r each

employee and contractor o f the applicant who may provide services to a ward or

protected person;

(6) payment o f the application fee, any crim ina l h is to ry record 

information checks fee charged under AS 12.62.160(d), and any other fees required by 

the department; and

(7) i f  the applicant is not an ind iv idua l, a copy o f the documents under 

which the applicant was formed, including articles o f incorporation and bylaws i f  the 

applicant is a corporation.

Sec. 08.26.070. C r im in a l h is to iy reco rd in fo rm a tio n checks, (a) For each
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applicant fo r a license under this chapter, the department sha ll subm it the fingerprin t 

cards and other relevant information received w ith the application to the Department 

o f Public Safety and request the Department o f Public Safety to

(1 ) submit the fingerprin ts to the Federal Bureau o f Investigation fo r a 

national crim ina l history record in fo rm ation check on the applicant;

(2 ) perform a state crim ina l h is tory record information check on the

applicant; and

(3) provide the department w ith the results o f the crim ina l history 

record in fo rm a tion checks made under (1) and (2) o f this subsection.

(b) The department may not issue a license to a person under this section 

unless the department receives the report required by (a)(3) o f this section.

Article 2. Reports.
Sec. 08.26.080. Annual report. W ith in 30 days fo llow ing the end o f each 

calendar year, a licensee shall submit to the department

(1) evidence o f the in itia l and continuing existence o f a bond and 

professional lia b ility insurance required by a court to be maintained by the guardian or 

conservator; I

(2) a list, including case numbers, o f the wards and protected persons 

fo r whom the licensee is acting as a private professional guardian or private 

professional conservator; I

(3) an accurate financial statement o f the licensee;

(4) a letter stating that the licensee has filed a ll required court reports 

in the previous calendar year;

(5) a copy o f all o f the licensee's federal tax documents filed w ith the 

Internal Revenue Service and all o f the licensee's correspondence w ith the Internal 

Revenue Service: and

(6) a list o f all persons currently employed by the licensee in the 

business fo r wh ich the license was issued, j

Sec. 0S.26.090. Submission of court reports to department. Upon request 
o f the department, a licensee shall subm it to the department a copy o f the reports that 

the licensee is required to submit to a court under AS 13.26. |

WORK DRAFT WORK DRAFT 23-LS1627M
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1 II A r t ic le s . Practices.

2 || Sec. 08.26.100. C o u r t appo in tm en t. A  person who engages in the business

3 || o f p rov id ing services as a guardian o r conservator may not be appointed a guardian or

4 || a conservator in a court proceeding unless the person is licensed under this chapter or

5 II exempt under AS 08.26.180.

6 || Sec. 08.26.110. Fees, (a) A  licensee may not receive a payment fo r services

7 || rendered to a ward or a protected person un til the licensee obtains court approval o f a

8 || proposed fee schedule. The fee schedule must include a statement o f the hourly iee

9 || fo r professional and adm inistrative services and a month ly maximum amount that the

10 || licensee can charge the ward o r protected person.

11 || (b) A  payment requested by a licensee that exceeds the established monthly

12 || m axim um amount identified under (a) o f this section may not be made unless the

13 || payment is approved by the court. A  request fo r court approval o f a fee that exceeds ,

14 || the established month ly maximum amount must include the fo llow ing infonmation for

15 || the services covered by the fee:

16 || (1) the name o f the person who provided the service;

17 || (2) the date when the service was provided;

18 || (3) the hourly rate o f compensation fo r the service;

19 || (4) a description o f the service; and

20 || (5) the amount o f tim e used to perform the service.

21 || Sec. 08.26.120. Requ ired no tif ica tio n . A  licensee shall no tify the department

22 || immedia te ly i f

23 || (1) the licensee fa ils to file a report to the court required by this

24 || chapter;

25 II (2) the licensee has been removed as a guardian or conservator fo r a

26 || ward o r protected person;

27 || (3) the licensee has received a g ift w ith a value o f more than $100

28 || from  a ward or protected person during the two years before the appointment;

29 || (4) the licensee has an interest in an enterprise that provides services to

30 || the ward or protected person;

31 || (5) an employee o r contractor o f the licensee is arrested fo r any
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offense; or

(6) the licensee has filed fo r bankruptcy.

Article 4. Discipline.
Sec. 08.26.130. Grounds for disciplinary action. The department may take 

discip linary action against a person under AS 08.01.075 i f  the department determines 

that the person

(1) obtained or attempted to obtain a license under this chapter through 

deceit, fraud, or intentiona l misrepresentation;

(2) has not complied w ith the standards o f conduct established by the 

department under AS 13.26.001;

(3) fo rfe ited a license in this or another ju risd ic tio n as a result o f 

deceit, fraud, intentional misrepresentation, or professional incompetence;

(4) has been found by a court in this state to have engaged in 

professional m isconduct o r incompetence;

(5) has advertised its services in a false o r m isleading manner;

(6) has been convicted, including a convic tion based on a gu ilty plea or 

plea o f nolo contendere, o f a fe lony or other crime that affects the person's ab ility to 

provide the licensee's services competently and safely fo r the ward or protected 

person;

(7) has been found to have abandoned, explo ited, abused, or neglected 

a vulnerable adult; in this paragraph, "vulnerable adult" has the meaning given in 

AS 47.24.900;

(8) has fa iled to comply w ith th is chapter o r w ith a regulation adopted 

under this chapter;

(9) has continued or attempted to practice afte r becoming un fit due to 

professional incompetence;

(10) has fa iled to maintain certifica tion by a nationa lly recognized 

organization in the fie ld o f

(A ) guardianships, i f  the person was issued an ind iv idua l 

private professional guardian license; or

(B ) conservatorships, i f  the ind iv idua l was issued an ind iv idual

SHB 427( ) -8-
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1 priva te professional conservator license;

2 (11) the licensee is not able to be bonded and insured; or

3 (12) i f  the licensee has an organizational license,

4 (A ) does not maintain a place o f business in this state;

5 (B ) is not in compliance w ith the state and federal requirements

6 that apply to the organization; or

7 (C ) has an employee who provides the services o f a private

8 professional guardian or private professional conservator fo r the organization

9 and is not licensed under this chapter.

10 Sec. 08.26.140. Petition by department. In addition to the disciplinary

11 actions allowed under AS 08.01.075, the department may petition a court to review the

12 conduct o f a licensee i f  the department determines that the conduct o f the licensee may

13 not be in the best interests o f the ward or protected person.

14 Article 5. General Provisions.
15 Sec. 08.26.180. Exemption . A  financ ia l ins titu tion regulated by the federal

16 government or a financia l institu tion regulated under AS 06 by the d iv is ion in the

17 department that regulates banking, securities, and corporations, is not required to be

18 licensed under this chapter in order to engage in the business o f providing services as a

19 guardian or a conservator or be appointed as a private professional guardian or a

20 private professional conservator by a court. In this subsection, "financial institu tion"

21 does not include a person who is exempt under AS 06.26.020 or who has received an

22 exemption under AS 06.26.200.

23 Sec. 08.26.190. Definitions. In this chapter,
24 (1) "conservator" has the meaning given in AS 13.06.050;

25 (2) "department" means the Department o f Community and Economic

26 Development;

27 (3) "guardian" has the meaning given in AS 13.06.050;

28 (4) "licensee" means a person licensed under this chapter;

29 (5) "organizational license" means a license issued under

30 AS 08.26.040;

31 (6) "private professional conservator" means a person who acts as a
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conservator under AS 13.26.165 - 13.26.320 and receives compensation fo r acting in 

that capacity;

(7) "private professional conservator license" means a license issued 

under AS 08.26.030;

(8) "private professional guardian" means a person who acts as a 

guardian under AS 13.26.030 - 13.26.155 and receives compensation fo r acting in that 

capacity;

(9) "private professional guardian license" means a license issued 

under AS 08.26.040;

(10) "protected person" has the meaning given in AS 13.26.005;

(11) "ward" has the meaning given in AS 13.26.005.

* Sec. 3. AS 13.26 is amended by adding a new section to article 1 to read: I

Sec. 13.26.001. A dop tio n o f s tanda rds o f practice . I t is the po lic y o f the 

state that a ll guardians and conservators, when making decisions fo r the ir wards or 

protected persons, shall abide by the highest ethical standards o f decision making and 

shall consider the standards o f practice adopted by the department by regulation. The | 

department shall adopt standards o f practice fo r guardians and conservators and, 

before doing so, shall review the standards o f practice adopted by a national 

organization w ith expertise in the area o f standards o f practice fo r guardians and 

conservators, such as the National Guardianship Association. I

* Sec. 4. AS 13.26.005 is amended by adding new paragraphs to read: j

(11) "department" means the Department o f Community and 

Economic Development;

(12) "private professional conservator" means a person, other than the 

public guardian, who is licensed under AS 08.26 or exempt under AS 08.26.180; '

(13) "private professional guardian" means a person, other than the 

public guardian, who is licensed under AS 08.26 or exempt under AS 08.26.180.

* Sec. 5. AS 13.26.013(a) is amended to read:

(a) A  notice o f the filin g o f a petition , a summary o f all fo rm a l proceedings, 

and a dispositional order or modifica tion o r term ination o f a dispositional order 

relating to a proceeding under this chapter shall be available fo r pub lic inspection. A ll

WORK DRAFT WORK DRAFT 23-LS1627VI



other in formatio 1 contained in the court records relating to a proceeding under this 
chapter is confidentia l and available on ly upon court order fo r good cause shown or to 

the fo llow ing persons:

(1) the person who is the subject o f the court record, the person's 

attorney, or the person's guardian ad litem ;

(2) a person designated by the person who is the subject o f the court

record;

(3) the guardian o f the person who is the subject o f the court record or 

the attorney o f the guardian;

(4) the conservator o f the estate o f the person who is the subject o f the 

court record or the attorney o f the conservator;

(5) a party to the proceeding and the person's attorney; *

(6) the judge or judges hearing o r review ing the matter; [A N D ] |

(7) a member o f the clerical or adm inistrative s ta ff o f the court i f  

access is essential fo r authorized internal adm inistrative purposes; and
(8) the department when a private professional guardian or a 

private professional conservator is involved in the proceeding. I
* Sec. 6. AS 13.26 is amended by adding a new section to article 1 to read:

Sec. 13.26.025. Appointment of a guardian ad litem, (a) Upon the request 
o f a ward, protected person, or respondent, or the attorney o f a ward, protected person, 

or respondent, the court shall appoint a guardian ad litem to protect the rights o f the 

ward, protected person, or respondent in proceedings under AS 13.26.090 - 13.26.320. 

The court shall make the appointment i f  the court is satisfied that, because o f impaired 

ab ility effective ly to receive and evaluate information regarding the proceedings or 

because o f impaired ab ility to communicate decisions regarding the proceedings, the 

ward, protected person, or respondent is incapable o f determ ining the ward's, protected 

person's, or respondent's position regarding the issues involved in the pending 

proceedings, and ,

(1) a guardian or conservator has not been appointed; I

(2) the interests o f the ward, protected person, or respondent conflic t 

w ith those o f the ward's, protected person's, or respondent's guardian or conservator;

WORK DRAFT WORK DRAFT 23-LS1627M
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o r

(3) the appointment is otherwise in the interests o f justice.

(b) The guardian ad litem shall assist the ward, protected person, or 

respondent in determ in ing the ward's, protected person's, or respondent's interests in 

regard to the legal proceedings that involve the ward, protected person, or respondent. 

I f  the ward, protected person, o r respondent is entire ly incapable o f determ ining those 

interests, the guardian ad litem  shall make the determ ination o f those interests and 

advise the court and counsel fo r a ll parties accordingly. The guardian ad litem shall

(1) inqu ire thoroughly into all the circumstances that a prudent ward, 

protected person, or respondent would consider in determ in ing the ward's, protected 

person's, or respondent’s own interests in the proceedings, inc lud ing any p rio r relevant 

statements made or actions taken by the ward, protected person, o r respondent; and

(2) encourage the ward, protected person, or respondent to participate, 

to the maximum extent possible, in all decisions and to act on the ward's, protected 

person's, or respondent's own behalf on all matters in wh ich the ward, protected 

person, or respondent is able.

(c) The attorney fo r the ward, protected person, or respondent may be 

appointed as the guardian ad litem fo r the ward, protected person, or respondent i f  

there is no other pa rty read ily available and able to serve as a guardian ad litem and 

the court determines that the appointment is appropriate under the standards set out in

(a) o f this section. When a person who has been appointed by the court as the attorney 

fo r the ward, protected person, or respondent is appointed to act as the guardian ad 

litem for the ward, protected person, or respondent under this subsection, the 

appointment o f the person as the attorney ends, and the person appointed as the 

guardian ad litem shall act exclusively as a guardian ad litem fo r the ward, protected 

person, or respondent.

(d) The o ffice o f pub lic advocacy shall provide guardian ad litem services to 

persons who would suffer financia l hardship or become dependent upon a government 

agency or a private person or agency i f  the services were not to be provided at state 

expense.

* Sec. 7. AS 13.26.111(b) is amended to read:

427( ) -12-
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(b) To the m aximum  extent possible, the ward or respondent shall remain 

responsible fo r determ ining the interests o f the ward or respondent. However, the 

attorney fo r the ward or respondent may seek appointment o f a guardian ad litem  i f  the 

circumstances o f AS 13.26.025 [AS 13.26.112] apply.

* Sec. 8. AS 13.26.117 is amended to read:

Sec. 13.26.117. Guardianship implementation report W ith in 90 days after 
distribution of the order of appointment as guardian, the guardian shall subm it to the 
court a report. The report must describe the guardian's program fo r implementing the 

guardianship plan. The prim ary goal o f the program described in the report must be, 

to the maximum extent possible, to develop o r regain the ward's abilities to handle the 

ward's own affa irs. The report must consider housing, medical care, and educational 

and vocational needs and resources. In deve lop ing the report, the guardian shall 

consult w ith the ward to the maximum extent possible. [THE OFFICE OF PUBL IC 

GUARD IAN S H A L L CONTACT THE G U AR D IA N  TO OFFER ASS ISTANCE IN  

PREPARING THE REPORT.] The report must specify the services that are necessary 

to meet the essential requirements fo r the ward's physical health or safety and the 

means fo r obta in ing the services. The report must specify the manner in which the 

guardian w il l exercise and share decision-making authority and other items that w ill 

assist in fu lf i l l in g  the needs o f the ward, the terms o f the guardianship order, and the 

duties o f the guardian.

* Sec. 9. AS 13.26.118 is amended to read:

(a) A  guardian shall subm it a report to the court [OR REQUEST TH A T A 

V IS ITOR BE APPO INTED TO PREPARE A N D  SUBM IT A  REPORT] at least 

annually. In addition, every third year, the court shall appoint a visitor to file a 
report reviewing the guardianship during the period since the last visitor's
report, if any [A  COURT-APPO INTED V IS ITO R SHALL PREPARE THE 

REPORT A T  LEAS T ONCE IN  EACH THREE -YEAR PERIOD]. The guardian 

shall submit an additional report to the court when

(1) the court orders it;

(2) there is a significant change in the capacity o f the ward to meet the 

essential requirements fo r health and safety or to pro tect the ward's rights;
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1 (3) the guardian resigns or is removed;

2 (4) the guardianship is term inated; or

3 (5) the ward requests it.

4 (b) The report of the gua rd ia n  must contain, but is not lim ite d to, the

5 following information:
6 (1) the name and address o f the ward and the guardian;

7 (2) the ward's present mental, physical, and social conditions and

8 present liv in g arrangements and the ward's op in ion o f these arrangements;

9 (3) changes in the capacity o f the ward to meet essential requirements

10 fo r phy sical health and safety;

11 (4) the services being provided to the ward;

12 (5) the significant actions taken by the guardian during the reporting

13 period in regard to the ward; |

14 (6) a financial accounting o f the estate that has been subject to the

15 possession o r contro l o f the guardian; :

16 (7) a lis t o f the number and nature o f the contacts between the guardian

17 and ward i f  the ward does not reside w ith the guardian; I

18 (8) any other in formation requested by the court o r necessary or

19 desirable in the opin ion o f the guardian [OR V IS ITOR ].

20 * Sec. 10. AS 13.26.118 is amended by adding a new subsection to read: I

21 (c) The v is ito r report required by (a) o f this section must include

22 (1) the name and address o f the ward and the guardian; j

23 (2) the services being provided to the ward by o r through the guardian;

24 (3) the significant actions taken by the guardian during the reporting

25 period in regard to the ward; I

26 (4) a financial accounting o f the estate that has been subject to the

27 possession or contro l o f the guardian; (

28 (5) a lis t o f the number and nature o f the contacts between the

29 conservator and the ward i f  the ward does not reside w ith the guardian; j

30 (6) any other information requested by the court or necessary or

31 desirable in the opin ion o f the visitor. I

II CSHB 427( ) -14- |
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* Sec. 11. AS 13.26.120 is amended by adding a new subsection to read:

(b) Notw ithstanding (a) o f th is section, i f  a deceased ward does not have a 

liv in g fam ily member or i f  an ind iv idua l interested in the ward is no t available, the 

guardian o f a ward who dies may arrange fo r the body o f the ward to be transported to 

a funeral home and may make funeral and burial arrangements fo r the deceased ward. 

The guardian may also apply fo r assistance w ith buria l expenses from  the state or a 

m un ic ipa lity i f  the estate o f the warddoes not have su ffic ien t money to pay fo r burial.

* Sec. 12. AS 13.26.125(a) is amended ro read:

(a) On pe tition o f the ward, the guardian, or any person interested in the 

ward's welfare, o r on the co u rt 's own motion , the court m ay (1) rev iew and amend a 

decision o f a guardian; o r (2) i f  alternatives that are less restric tive than guardianship 

or less restrictive than the existing guardianship plan wou ld assist the ward in meeting 

essential requirements fo r physical health and safety, m od ify the provisions o f its 

order to (A ) amend the guardianship plan or the responsib ilities o f the guardian; (B) 

remove a guardian and appoint a successor; or (C) term inate the guardianship. On 

petition o f the guardian, the court may accept a resignation and make any other order 

that may be appropriate.

* Sec. 13. AS 13.26.131(b) is amended to read:

(b) Subject to (c) and (d) o f this section, the respondent shall bear the costs o f 

the attorney appointed under AS 13.26.106(b), o f the expert appointed under 

AS 13.26.109(d), o f the guardian ad litem appointed under AS 13.26.025 

[AS 13.26.112], and o f other court and guardianship costs incurred under this chapter.

* Sec. 14. AS 13.26.145(a) is amended to read:

(a) The court may appoint a competent person, in c lu d in g a priva te 

pro fess iona l gua rd ian , o r the pub lic guardian, [OR A  PR IV A TE ASSOC IAT ION 

OR NONPROFIT CORPORAT ION W ITH A  G UARD IANSH IP PROGRAM FOR 

INCAPAC ITA TED PERSONS,] as the guardian o f an incapacitated person.

* Sec. 15. AS 13.26.145(c) is amended to read:

(c) A  person may be appointed as the guardian o f an incapacitated person 

notw ithstanding the provisions o f (b) o f this section i f  the person is the spouse, adult 

ch ild , parent, or s ib ling o f the incapacitated person and the court determines that the
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potential con flic t o f interest is insubstantial and that the appointment wou ld clearly be 

in  the best interests o f the incapacitated person. When appointing a relative or 
friend of the incapacitated person as the guardian of an incapacitated person, the 
court shall require that the proposed guardian complete one hour of mandatory 
education on the basics of guardianship before the appointment or within 30 days 
after the appointment.

* Sec. 16. AS 13.26.145(d) is amended to read:

(d) Subject to (e) and (f) o f this section, qualified persons have p rio r ity fo r 
appointment as guardian in the fo llow ing order:

(1 ) an individual [A  PERSON, ASSOC IAT ION ,] o r organization 
[PR IVATE NONPROF IT CORPORATION ] nom inated by the incapacitated person 

[,] i f j at the tim e o f the nomination^ the incapacitated person has, in the opinion of the 
court, sufficient mental [H AD THE ] capacity to make an informed [A  

R EASONABLY IN TE LL IG EN T ) choice;

(2 ) the spouse o f the incapacitated person;

(3) an adult child or parent o f the incapacitated person;

(4 ) a relative o f the incapacitated person w ith whom the incapacitated 

person has resided fo r more than six months during the year before the fil in g  o f the 

petition;

(5 ) a relative or friend who has demonstrated a sincere, longstanding 

interest in the welfare o f the incapacitated person;

(6 ) a private professional guardian [ASSOC IAT ION OR 

NONPROFIT CORPORATION W ITH A  GUARD IANSH IP PROGRAM FOR 

IN CAPAC ITA TED PERSONS];

(7 ) the public guardian.

* Sec. 17. AS 13.26.145(e) is repealed and reenacted to read:

(e) When more than one person has equal p rio r ity under (d) o f this section, the 

court shall select the person it considers to be the best qualified.

* Sec. 18. AS 13.26.145 is amended by adding a new subsection to read:

(f) When in the best interest o f the incapacitated person, a court may decline 

to appoint a person who has p rio rity under (d) o f this section as guardian o f an

427L) -16-



incapacitated person and may appoint as guardian a person who has a low e r prio rity 

than another person or who does not have a prio rity .

* Sec. 19. AS 13.26.150(c) is amended to read:

(c.) A  fu ll guardian o f an incapacitated person has the same powers and duties 

respecting the ward that a parent has respecting an unemancipated m ino r ch ild except 

that the guardian is not liable fo r the care and maintenance o f the w ard and is not 

liable, sole ly by reason o f the guardianship, to a person who is harmed b y acts o f the 

ward. Except as modified by order o f the court, a fu ll guardian's powers and duties 

include, but are not lim ited to, the fo llow ing :

(1) the guardian is entitled to custody o f the person o f the ward and 

shall assure that the ward has a place o f abode in the least restrictive setting consistent 

w ith the essential requirements fo r the ward's physical health and safety;

(2) the guardian shall assure the care, comfort, and maintenance o f the

ward;

(3) the guardian shall assure that the ward receives the services 

necessary to meet the essential requirements fo r the ward's physical health and safety 

and to develop or regain, to the maximum extent possible, the capacity to meet the 

ward's needs fo r physical health and safety;

(4) the guardian shall assure through the in itia tion o f court action and 

other means that the ward enjoys a ll personal, c iv il, and human rights to which the 

ward is entitled;

(5) the guardian may give consents or approvals necessary to enable 

the ward io receive medical or other professional care, counsel, treatment, or services 

except as otherwise lim ited by (e) o f this section;

(6) the guard ian has the powers [IF A  CONSERVATOR FOR THE 

ESTATE OF THE W ARD HAS NO T BEEN APPO INTED, TOE G U AR D IA N  M A Y  

RECE IVE MONEY ] and duties o f a conservator unde r th is chap te r [PROPERTY 

D E L IV ER AB LE TO THE W ARD AND APPLY TOE MONEY A N D  PROPERTY 

FOR SUPPORT, CARE, AND EDUCAT ION OF THE W ARD ]; however, the 

guardian may not apply the ward's money o r property fo r the services as guardian or 

fo r room and board that the guardian[,] or the guardian's spouse, parent, or ch ild has

WORK DRAFT WORK DRAFT 23-LS1627U
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furnished the ward unless, before payment, the court finds that the ward is financia lly 

able to pay and that the charge is reasonable; notice o f a request fo r payment approval 

shall be provided to at least one relative o f the ward i f  possible; the guardian shall 

exercise care to conserve any excess money or property fo r the ward's needs;

(7) i f  a conservator o f the estate o f the ward has also been appointed, 

the guardian shall pay a ll o f the ward's estate received by the guardian [IN  EXCESS 

OF THE MONEY EXPENDED TO MEET CURRENT EXPENSES FOR SUPPORT, 

CARE, AN D EDUCAT IO N OF THE W ARD ,] to the conservator fo r management as 

provided in AS 13.26.165 - 13.26.315 [, A N D  THE G U AR D IA N  SHALL

ACCOUNT TO THE CONSERVATOR FOR MONEY EXPENDED ].

* Sec. 20. AS 13.26.195(b) is amended to read:

(b) Upon receipt o f a petition fo r appointment o f a conservator or other 

protective order fo r reasons other than m inority , the court shall set a date fo r hearing. 

Unless the person to be protected has counsel o f the person's own choice, the court 

must appoint a lawyer to represent the person [W HO THEN HAS THE POWERS 

AND DUTIES OF A  G U ARD IA N  AD  L ITEM ]. I f  the alleged d isab ility is mental 

illness, mental deficiency, physical illness or disability, advanced age, chronic use o f 

drugs, or chronic in toxica tion, the court may direct that the person to be protected be 

examined by a physician designated by the court, preferably a physician who is not 

connected w ith any ins titu tion in which the person is a patient or is detained. The 

court may send a v is ito r to in te rv iew the person to be protected. The v is ito r may be a 

guardian ad litem or an o ffice r or employee o f the court. j

* Sec. 21. AS 13.26.210 is repealed and reenacted to read:

Sec. 13.26.210. W ho may be appo in ted conse rva to r; p rio r it ie s , (a) The 

court may appoint a competent person, including a private professional guardian or the 

public guardian, as the conservator o f the estate o f a protected person. I

(b) The court may not appoint a person to be a conservator o f a protected 

person i f  the person

(1) provides, or is like ly to provide during the conservatorship, 

substantial services to the protected person in a professional or business capacity, 

other than in the capacity o f conservator;
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(2) is o r is lik e ly to become, during the conservatorship, a cred ito r o f 

the protected person, other than in the capacity o f conservator;

(3) is lik e ly to have, during the conservatorship, interests that may 

conflic t w ith those o f the protected person; or

(4) is employed by a person who wou ld be disqualified under (1) - (3) 

o f th is subsection.

(c) A  person may be appointed as the conservator o f a protected person even i f

(b) o f this section applies i f  the person is the spouse, adult ch ild , parent, o r sib ling o f 

the protected person and i f  the court determines that the potentia l conflic t o f interest is j 

not substantial and that the appointment would clearly be in the best interests o f the 

protected person.

(d) Subject to (e) and (f) o f this section, qua lified persons have p rio r ity fo r 

appointment in the fo llow ing order:

(1) an ind iv idua l or qualified conservator nom inated by the protected 

person i f  the protected person is 14 or more years o f age and has, in the opin ion o f the 

court, suffic ient mental capacity to make an in formed choice; |

(2) the spouse o f the protected person; j

(3) an adult ch ild or a parent o f the protected person;

(4) a relative o f the protected person w ith whom the protected person 

has resided fo r more than six months during the year before the fil in g o f the petition ;

(5) a relative or friend o f the protected person who has demonstrated a 

sincere and longstanding interest in the welfare o f the protected person; |

(6) a private professional conservator;

(7) the public guardian. I

(e) When more than one person has equal p rio r ity under (d) o f this section, the 

court shall select the person it considers to be the best qualified. i

(f) When in the best interest o f the protected person, a court may decline to 

appoint a person who has p rio r ity under (d) o f this section as guardian o f the protected 

person and may appoint as guardian a person who has a low er p rio rity than another 

person o r who does not have a prio rity . I

(g) In addition to any other requirement o f this section, when appointing a

___________________________________ -19-_____________________ CSHB 427C ) I
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relative or friend o f the incapacitated person as the conservator o f a protected person, 

the court shall require that the proposed conservator complete one hour o f mandatory 

education on the basics o f conservatorship before the appointment or w ith in 30 days 

after the appo in tm ent I f  the person is appointed based on the person's agreement to 

complete the mandatory education and the person fails to complete the mandatory 

education w ith in  the 30 days, the court shall remove the conservator and appoint a 

successor.

* Sec. 22. AS 13.26.250 is amended to read:

Sec. 13.26.250. Inventory, implementation report, and records. W ith in 90 

days after distribution of the order of appointment, every conservator shall prepare 
and file w ith the appointing court a conservator implementation report and a 
complete inven to ry o f the estate o f the protected person together w ith an oath or 

affirm ation that it is complete and accurate so fa r as the conservator is informed. The 

conservator shall provide a copy o f it to the protected person i f  the protected person 

cau be located, has attained the age o f 14 years, and has suffic ient mental capacity to 

understand these matters, and to any parent o r guardian w ith whom the protected 

person resides. The conservator shall keep suitable records o f the adm inistration and 

exh ib it them on request o f any interested person. I

* Sec. 23. AS 13.26.255 is amended to read: !

Sec. 13.26.255. Accounts. A conservator shall submit a report to the court 
at least every year. In addition, a [E VERY ] conservator shall [M UST ] account to 
the court fo r adm inistration o f the trust upon resignation or removal [,] and at other 

times as the court may direct. On term ination o f the protected person's m ino rity or 

disability, a conservator may account to the court or to the former protected person or 

the protected person's personal representative. Subject to appeal o r vacation w ith in 

the time perm itted, an order, made upon notice and hearing, a llow ing an intermediate 

account o f a conservator, adjudicates as to the conservator's liab ilities concerning the 

matters considered in connection w ith it; and an order, made upon notice and hearing, 

a llow ing a fin a l account, adjudicates as to all previously unsettled liab ilities o f the 

conservator to the protected person or the protected person's successors relating to the 

conservatorship. In coiinection w ith any account, the court may require a conservator
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to subm it to a physical check o f the estate in the conservator's contro l, to be made in 

any manner the court may specify.

* Sec. 24. AS 13.26 is amended by adding a new section to read:

Sec. 13.26.257. V is ito r repo rts , (a) The in itia l v is ito r report o f a vis ito r 

appointed under AS 13.26.195(b) must include

(1) the results and analyses o f medical and other tests and 

examinations performed that describe the proposed protected person's mental, 

emotional, physical, and educational condition, adaptive behavior, and social skills, 

and tnat specify the data on which the description is based;

(2) recommendations regarding the types and extent o f assistance, i f  

any, necessary to meet the essential requirements fo r managing the property and 

affairs o f the proposed protected person;

(3) an evaluation o f the proposed protected person's need fo r mental 

health treatment and whether there is a substantial probab ility that available treatment 

w il l s ign ifican tly improve the proposed protected person's mental condition;

(4) an evaluation o f the proposed protected person's need fo r 

educational or vocational assistance and whether the assistance can be made available 

to the protected person;

(5) an evaluation o f the probab ility that the incapacity may 

sign ificantly lessen, and the type o f services or treatment that w il l facilitate 

improvement in the condition or sk ills o f the proposed protected person;

(6) a list o f the names and addresses o f a ll ind iv idua ls who examined, 

interviewed, or investigated the proposed protected person, and the names and 

addresses o f all persons contacted in preparation o f the vis ito r report;

(7) a summary o f the information that

(A ) was supplied by the person described in (6) o f this 

subsection; and

(B ) supports the conclusions o f the vis ito r report;

(8) a description o f the alternatives to conservatorship that were 

considered and not recommended and an explanation o f why they are not feasible to 

meet the needs o f the proposed protected person;
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(9) a specification o f the financial resources o f the proposed protected

person, the proposed protected person's entitlements to insurance benefits, and 

pub lic ly operated or sponsored health, mental health, and welfare assistance that m igh t 

be employed in the prov is ion o f services to the proposed protected person; and

proposed protected person from  serious damage to the proposed protected 

person's property and affairs;

(C ) the means by wh ich the services described in (B ) o f th 

paragraph may be financed;

(D ) the specific, least restrictive authority needed by tl 

conservator to provide the services described in (B ) o f th is paragraph.

(b) In addition to any in itia l v is ito r report provided under (a) o f this sectioi 

every th ird year, die court may appoint a v is ito r to file a report review ing th 

conservatorship during the period since the last v is ito r report, i f  any.

(c) In addition to the reports under (a) and (b) o f this section, at any tim 

during a conservatorship, a court may appoint a v is ito r to file a report review ing th 

conservatorship during the period since the last v is ito r report, i f  any.

(d) A  v is ito r report provided under (b) or (c) o f th is section must include

the conservator;

(3) the sign ificant actions taken by the conservator during the reporting 

period in regard to the protected person;

(4) a financia l accounting o f the estate that has been subject to the 

possession or control o f the conservator;

(5) a lis t o f the number and nature o f the contacts be tw 'en the 

conservator and the protected person i f  the protected person does not reside w ith the 

conservator;

(10) i f  conservatorship is recommended, a conservatorship outline that

identifies

(A ) potentia l conservators;

(B ) the specific services necessary and available to protect the

(1) the name and address o f the protected person and the conservator;

(2) the services being provided to the protected person by or through
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(6) any other information requested by the court or necessary or 

desirable in the op in ion o f the visitor.

* Sec. 25. AS 13.26.285(e) is amended to read:

(e) I f  a protected person dies, the conservator shall deliver to the court for 

safekeeping any w il l o f the deceased protected person that [W H ICH ] may have come 

into the conservator's possession and [,] in fo rm  the executor or a benefic iary named in 
the w ill that the w il l has been so delivered. Once a conservator knows that the 
protected person has died, the conservator may not exercise authority over the 
protected person's affairs and estate except to pay reasonable burial expenses 
and to preserve, account for, and transfer control of assets to a personal 
representative, a temporary property custodian appointed by the court or a I 
person authorized to take custody of personal property by affidavit under 
AS 13.16.680 [, AND R ETA IN  THE ESTATE FOR DEL IV ER Y TO A  D U LY  

APPO INTED PERSONAL REPRESENTATIVE OF THE DECEDENT OR OTHER 

PERSONS EN T IT LED TO IT ]. If* after 40 days from  the death o f the protected 

person* no other person has been appointed personal representative and no application 

or pe tition fo r appointment is before the court, the conservator may apply to exercise 

the powers and duties o f a personal representative in order to proceed w ith 

adm inistering and distribu ting the decedent’s estate w ithout additional o r further 

appointment. Upon application fo r an order granting the powers o f a personal 

representative to a conservator, after notice to any person demanding notice under 

AS 13.16.070 and to any person nominated executor in any w il l o f which the applicant 

is aware, the court may order the conferral o f the power upon determining that there is 

no objection, and endorse the letters o f the conservator to note that the form erly 

protected person is deceased and that the conservator has acquired all o f the powers 

and duties o f a personal representative. The making and entry o f an order under this 

section has the effect o f an order o f appointment o f a personal representative as 

provided in AS 13.16.115 and 13.16.245 - 13.16.655 [AS 13.16.245 - 13.16.655] 

except that estate in the name o f the conservator, after administration, may be 

distributed to the decedent's successors w ithou t p rio r retransfer to the conservator as 

personal representative.
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* Sec. 26. AS 13.26.300(a) is amended to read:
(a) A  conservator shall pay from  the estate a ll ju s t claims against the estate 

and against the protected person arising before o r after the conservatorship was 

established but before the protected person dies, upon the ir presentation and 
allowance. A  cla im is considered presented on the firs t to occur o f receipt o f the 

w ritten statement o f claim by the conservator [,] o r the filin g o f the c la im  w ith the 

cou rt A  presented claim is allowed i f  it is not disallowed by w ritten statement mailed 

by the Conservator to the claimant w ith in 60 days after its presentation. The 
presentation o f a claim to lls any statute o f lim ita tions relating to the c la im  un til 30 

days after its disallowance. A  cla im may be presented by either o f the fo llow ing 

methods:

(1) the claimant may deliver or m a il to the conservator a written 

statement o f the cla im indicating its basis, the name and address o f the claimant, and 

the amount claimed;

(2) the claimant may file a w ritten statement o f the claim , in the form 

prescribed by rule, w ith the clerk o f the court and deliver or mail a copy o f the 

statement to the conservator. I

* Sec. 27. AS 13.26.380(b) is amended to read: I

(b) The public guardian, when appointed as guardian or conservator, shall 

endeavor, fo r as long as practical, to find a suitable private guardian or conservator for 

the public guardian's ward or protected person. For each ward and protected person, 

the public guardian shall include in its annual report under AS 13.26.118(a) to the 
court having ju risd ic tion o f the ward or protected person information on the 
availability of [, A T  LEAST ONCE EVERY S IX MONTHS , EFFORTS TO F IND ] a 
private guardian or conservator. !

' Sec. 28. AS 44.21.410(a) is amended to read:

(a) The o ffice o f public advocacy shall

(1) perform the duties o f the public guardian under AS 13.26.360 - 

13.26.410; |

(2) provide visitors and experts in guardianship proceedings under 

A S  1 3 .2 6 .1 3 1 ; j
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(3) provide guardian ad litem services to children in ch ild protection 

actions under AS 47.17.030(e) and to wards and respondents in guardianship 

proceedings who w il l suffer financia l hardship or become dependent upon a 

government agency or a priva te person or agency i f  the services are not provided at 

state expense under AS 13.26.025 [AS 13.26.112];

(4) provide legal representation in cases invo lv ing jud ic ia l bypass 

procedures fo r m inors seeking abortions under AS 18.16.030, in guardianship 

proceedings to respondents who are financia lly unable to employ attorneys under 

AS 13.26.106(b), to ind igent parties in cases invo lv ing ch ild custody in which the 

opposing party is represented by counsel provided by a public agency, to indigent 

parents or guardians o f a m ino r respondent in a commitment proceeding concerning 

the m ino r under AS 47.30.775; j

(5) provide legal representation and guardian ad litem services under 

AS 25.24.310; in cases aris ing under AS 47.15 (Un ifo rm Interstate Compact on 

Juveniles); in cases in vo lv in g petitions to adopt a m inor under AS 25.23.125(b) or 

petitions fo r the term ination o f parental rights on grounds set out in 

AS 25.23.180(c)(3); in cases in vo lv ing petitions to remove the disabilities o f a m inor 

under AS 09.55.590; in children's proceedings under AS 47.10.050(a) or under 

AS 47.12.090; in cases in vo lv ing appointments under AS 18.66.100(a) in petitions fo r 

protective orders on beha lf o f a m inor; and in cases invo lv ing ind igent persons who 

are entitled to representation under AS 18.85.i 00 and who cannot be represented by 

the pub lic defender agency because o f a con flic t o f interests; i

(6) develop and coordinate a program to recruit, select, train, assign, 

and supervise volunteer guardians ad litem  from local communities to aid in delivering 

services in cases in which the o ffice o f public advocacy is appointed as guardian ad 

litem ;

(7) provide guardian ad litem services in proceedings under

AS 12.45.046;

(8) establish a fee schedule and collect fees fo r services provided by 

the office , except as provided in AS 18.85.120 or when imposition or collection o f a 

fee is not in the public interest as defined under regulations adopted by the

WORK DRAFT WORK DRAFT 23-LS1627U
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I commissioner o f adm inistration;

(9) prov ide vis ito rs and guardians ad litem  in proceedings under

• AS 47.30.839;

(10) prov ide legal representation to an ind igen t parent o f a ch ild w ith a 

disab ility ; in this paragraph, "ch ild w ith a d isab ility " has the meaning given in 

AS 14.30.350.

* Sec. 29. AS 44.21.440 is amended by adding a new subsection to read.:

(b) The o ffice o f pub lic advocacy may not use im prope r pressure to influence 

the professional judgm ent o f a person who is paid by the o ffice o f pub lic advocacy to 

act as an attorney, a guardian ad litem , or a v is ito r fo r a guardianship or 

conservatorship established AS 13.26.

*  Sec. 30. AS 44.62.330(a) is amended by adding a new paragraph to read:

(61) the Department o f Community and Econom ic Development as to 

the licensing and regula tion o f private professional guardians and conservators under 

AS 08.26.

* Sec. 31. AS 13.26.105(d), 13.26.112, and 13.26.135(a)(8) are repealed.

*  Sec. 32. The uncodified law o f the State o f Alaska is amended by adding a new section to 

ead:

IND IRECT COURT RU LE AM ENDM ENTS , (a) AS 13.26.120(b), enacted by sec.

1 o f this Act, has the effect o f changing Rule 16(f), A laska Rules o f Probate Procedure, by 

[iv ing guardians additional authority to perform certain acts fo r a deceased ward.

(b) AS 13.26.250, as amended by sec. 22 o f this A c t, has the effect o f changing Rule 

7(e), Alaska Rules o f Probate Procedure, by changing when a report is due and by adding 

dditiona l material to be included in the report.

* Sec. 33. The uncodified law o f the State o f Alaska is amended by adding a new section to 

:ad:

TRANS IT ION , (a) The court shall appoint a v is ito r under AS 13.26.118(a), amended 

/ sec. 9 o f this Ac t, fo r a guardianship that was in existence on and before the effective date 

■ sec. 7 o f this Act w ith in 90 days after the effective date o f sec. 9 o f th is A c t i f  the 

tardianship has been in existence fo r three or more years on the effective date o f sec. 9 o f 

is Act.
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1 (b) A person who, before the effective date o f sec. 2 o f th is Act, has been appointed

2 by the court under AS 13.26 to be a guardian or a conservator, whose appointment is s till in

3 effect on the effective date o f sec. 2 o f this Ac t, and who are required to be licensed under

4 AS 08.26, enacted by sec. 2 o f this Act, shall comply w ith  the licensing requirements o f

5 AS 08.26 w ith in 60 days after the date when the regulations fo r sec. 2 o f this A c t are adopted

6 under sec. 34 o f this A c t. I f  the person does not con .y w ith in  the 60 days, the court may

7 remove the guardian or conservator and appoint a successor.

8 * Sec. 34. The uncod ified law o f the State o f A laska is amended by adding a new section to

9 read:

10 TRANS IT IO N : REGULAT IONS . The Department o f Community and Economic

11 Development may proceed to adopt regulations necessary to implement the changes made by

i 2 secs. 1 and 2 o f this A c t. The regulations take effect under AS 44.62 (Adm in istra tive

13 Procedure Act), but not before the effective date o f secs. 1 and 2 o f this Act.

14 * Sec. 35. The uncodified law o f the State o f A laska is amended by adding a new section to

15 read:

16 COND IT IO N A L EFFECT. AS 13.26.120(b), as enacted by sec. 11 o f this Ac t, and

17 AS 13.26.250, as amended by sec. 22 o f this Act, take effect on ly i f  sec. 32 o f this Act

18 receives the two-th irds m a jo rity vote o f each house required by art. IV , sec. 15, Constitution

19 o f the State o f Alaska.

20 * Sec. 36. Section 34 o f th is A c t takes effect immediate ly under AS 01.10.070(c).

21 * Sec. 37. This A c t takes effect January 1,2005.
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FISCAL NOTE
STATE OF ALASKA
2004 LEGISLATIVE SESSION

Revision Date/Time (Note if correction):
Title Protection of Persons & Property

Fisca l Note Number:
Bill Version:
(H )  Publish Date:

Representative Anderson

Dept. Affected^
RDU
Component Occupational Licensing

CSHB 427(HES) 
4/8/04

DCED
Occupational Licensing (117)

Requester House Health, Education & Social Services Component No. 2360

E x p e n d itu re s /R e v e n u e s (T housands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2005 FY 2006 FY 2007 FY 2008 FY 2009 FY 2010
Personal Services 0.5 0.5 0.5 0.5 0.5 0.5
Travel 0.0 0.0 0.0 0.0 0.0 0.0
Contractual 2.2 2.2 2.2 2.2 2.2 2.2
Supplies 0.0 0.0 0.0 0.0 0.0 0.0
Equipment 0.0 0.0 0.0 0.0 0.0 0.0
Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 2.7 2.7 2.7 2.7 2.7 2.7

ICAPITAL EXPENDITURES ( | 1

CHANGE IN REVENUES (1 1 5 6 ) 5.4 0.0 5.4 0.0 5.4 0.0 |

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF 2.7 2.7 2.7 2.7 2.7 2.7
1005 GF/Program Receipts
1037 GF/Mental Health
Other 1156 - Receipt Supported Services

TOTAL 2.7 2.7 2.7 2.7 2.7 2.7

Estim ate of any current year (FY2004) cost: 0.0
Mark this box (X) if funding for this bill is included in the Governor's FY 2005 budget proposal: 

POSITIONS
Full-time 0 0 0 0 0 0
Part-time
Temporary

ANALYSIS: (Attach a separate page if necessary)

HB 427 establishes a registration program for private professional guardians and private professional 
conservators under AS 13.26. The assumption is that approximately 12 individuals will qualify for 
registration under this bill. The costs are based on a similar registration program with approximately the 
same number of licensees currently in existence. The bill does not allow for the establishment of 
registration fees; therefore, the funding source is General Funds.

If the bill were amended to make the registration program self-sufficient through registration fees, 
regit. a.itc ;< ould expect to pay $450.00 biennium license fees.

Prepared 1 jnnifer Strickler, Administrative Manager____________________  Phone (907) 465-2144
Division Occupational Licensing____________________________________  Date/Time 3/2/04 9:48 AM
Approved by: Edgar Blatchford, Commissioner____________________________  Date 3/2/2004______
Agency Department of Community and Economic Development_________

(Rovlsed 12/2003 OMB) Page 1 of 1



FISCAL NOTE
STATE OF ALASKA
2004 LEGISLATIVE SESSION

Revision Date/Time (Note if correction):_____
Title Protection of Persons and Property

Fiscal Note Number:
Bill Version:
() Publish Date:

H B 4 2 7 C S -A C S -T C -4 -1 4 -0 4

Dept. Affected:
'BRU
'Component Trial Courts

Alaska Court System

Sponsor
Requester

Representative Anderson

Expenditures/Revenues

Component No. 

(Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2005 FY 2006 FY 2007 FY 2008 FY 2009 FY 2010
Personal Services
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0
CAPITAL EXPENDITURES | | |

CHANGE IN REVENUES ( ) |
FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify Type--Do not abbreviate)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2004) cost: 0.0
Mark this box (X) if funding for this bill is included in the Governor's FY 2005 budget proposal:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page if necessary)
The court system does not anticipate any fiscal impact from the passage of CSHB 427(HES).

Prepared by: 
Division
Approved by: 
Agency

Doug Wooliver Administrative Attorney Phone 463-4750
Alaska Court System Date/Time 4/14/04 10:26 AM
Stephanie Cole Administrative Director by Doug Wooliver 
Alaska Court System________________________________

Date 4/14/2004

(Revisod tV2003 OMB) P a g e  1 o f  1__



ALASKA STATE LEGISLATURE
House of Representatives

COMMITTEE ASSIGNMENTS:
LABOR & COMMERCE COMMITTEE, CHAIRMAN 
COMMUNITY & REG, AFFAIRS COMM TTEE. MEMBER 
SPECIAL COMMITTEE ON OIL 8 GAS. MEMBER 
ADMINISTRATIVE REGULATION REVIEW COMMITTEE, MEMBER
website: Mlp.Uwwwakiepublicans orglAnderson Mm

R e p r e s e n t a t i v e  T o m  A n d e r s o n
email: Represenlative_Tom_Anderson@legis.state.ak.us

INTERIM:
716 WEST 4TH AVENUE. SUITE 650 
ANCHORAGE, AK 99501 
PHONE: (907) 269-0265 
FAX (907) 269-0264
SESSION'
ALASKA STATE CAPITOL 
JUNEAU, AK 99801-1182 
PHONE: (907)465-4939 
1-800-465-4939 
FAX: (907)465-2418

M EM O RA N D U M

DATE: April 7,2004

TO: Representative Lesil McCuiire, Chair
House Judiciary Committee

FROM: Representative Tom

RE: HB 427 Protection of Persons and Property

A t your earliest convenience, please schedule House B ill 427 Protection o f Persons and 
Property fo r a hearing in the House Judiciary Committee.

Currently in Alaska, private guardians and conservators -  ind iv idua ls w ith the 
responsib ility to make housing, legal, and medical decisions fo r the disabled, in firm , 
mentally il l, and seniors -  are complete ly unregulated. House B ill 427 w ill go a long way 
towards preventing exp lo ita tion and mistreatment o f vulnerable and incapacitated adults 
by requ iring guardians and conservators to meet certain crite ria and register w ith the 
State.

I am s till w a iting fo r the CS version that was passed from the House Health, Education 
and Social Services Comm ittee on Tuesday, A p r il 6. A  completed b ill packet w il l fo llow  
when I receive the new CSHB 427(IIES ).

Thank you fo r your time and consideration o f this matter.

mailto:Represenlative_Tom_Anderson@legis.state.ak.us


A l a s k a  S t a t e  L e g i s l a t u r e
H o u s e  o f  R e p r e s e n t a t i v e s

Official Business State  C apito l 
Ju n ea u , AK 99801-1182

S P O N S O R  S T A T E M E N T  F O R  H B  427 
B Y : R e p re se n ta tiv e  T o m  A n d e rso n

T IT L E : “ A n  act re la t in g to guard iansh ips and conse rva to rsh ips , to the p u b lic gua rd ian 
and the o f f ic e  o f p u b lic advocacy, to p riv a te p ro fe ss io na l guard ians and p riv a te 
p ro fe ss io na l conse rva to rs , to cou rt v is ito rs , cou rt-a ppo in te d a tto rneys , guard ians 
ad litem , and fid u c ia r ie s , and to the p ro te c tio n o r the person o r p ro p e rty o f 
ce rta in in d iv id u a ls , in c lu d in g m ino rs ; am end ing Rules 16 (f) and 17(e), A la s ka 
Rules o f P roba te P rocedure ; and p ro v id in g  fo r an e ffe c t iv e  date .”

H ouse B i l l 427 w i l l go a long w ay towards p reven tin g e x p lo ita t io n  and m is tre a tm en t o f 
vu ln e ra b le and in capac ita te d adu lts re ce iv in g the serv ices o f a p riv a te gua rd ian o r 
conse rva to r. I t was d ra fte d w ith  in p u t from  the A la ska State A sso c ia tio n fo r 
G ua rd ia n sh ip and A d vo ca c y , the O ff ic e  o f P ub lic A d vo ca cy , A d u lt P ro te c tiv e Serv ices, 
the L o n g -te rm  Care Om budsm an ’ s o ff ic e , the D is a b il ity  L aw  Cente r, the Sen io r 
A d vo ca c y C o a lit io n , and the Jud ic ia ry .

U n de r cu rre n t law , p riv a te guard ians and conserva to rs -  in d iv id u a ls w ith  the 
re s p o n s ib ility  to m ake hous ing , lega l and m ed ica l dec is ions fo r the d isab led , in f irm , 
m e n ta lly i l l , and sen io rs -  are com p le te ly un regu la ted b y the State. T h is le g is la tio n 
w o u ld g ran t the State re g u la to ry au th o rity o ve r p riva te guard ians and conse rva to rs , and 
estab lish m in im um  qu a lif ic a tio n s and standards. The State ove rs ig h t and standards fo r 
such a sens itive and c r it ic a l jo b  w i l l he lp ensure tha t vu lne rab le and incapac ita ted adu lts 
rece ive the care they deserve.

O fte n , v r 'a e ra b le  A la skan s -  those w ith  m en ta l illnesses, deve lopm en ta l d is a b ilit ie s , 
A lz h e im e r ’ s, dem en tia , o r b ra in in ju r ie s -  need assistance m anag ing th e ir finances and 
m ak in g im p o r ta n t dec is ions rega rd ing the ir hous ing , m ed ica l, m en ta l hea lth and lega l 
m atters . In  such s itu a tio n s , a guard ian o r conse rva to r m ay be appo in ted by the c o u rt to 
assist those in d iv id u a ls . U nde r A la ska law , the cou rt f irs t looks to appo in t gua rd ians 
nom ina ted b y the incapac ita ted person i f  the cho ice is a reasonab ly in te ll ig e n t one. Then 
the co u rt lo o ks to the incapac ita ted pe rson ’ s spouse, fa m ily , o the r re la tives , p riv a te 
guard ians , and, f in a lly , the P ub lic G uard ian at the O ff ic e  o f P ub lic A d vo ca cy . In A la ska , 
p ro fess iona l gua rd ians (bo th p riv a te and p u b lic ) and fa m ily  guard ians p ro v id e se rv ices to 
a p p ro x im a te ly 2 ,500 d isab led , vu lne rab le adults .

Ap ril 7, 2004 -  HB 427 23-LS1627\A



Today , p r iv a te guard ians and conse rva to rs are no t regu la ted by any state a dm in is tra tiv e 
agency, and are no t re qu ire d to m ee t any m in im um  qu a lif ic a tio n s . M a n y o the r states 
regu la te p riv a te guard ians -  and app rop ria te ly so. V u ln e ra b le and in capac ita ted adu lts 
are easy p re y fo r those w is h in g to e x p lo it th e ir resources. T h is was h ig h lig h te d  in  A la s ka 
in 2002 w hen a p riv a te agency f i le d  fo r bank rup tcy , caus ing fin a n c ia l loss and ha rdsh ip 
to m any o f its c lie n ts . M o re o ve r, w h ile  A la s ka regu la tes Ba rbe rs and Ha ird ressers , 
A cup un c tu r is ts , C once rt P rom o te rs , M o rtic ia n s , and C o lle c t io n  Agenc ie s , those ca rin g 
fo r the m os t vu ln e ra b le am ong us are no t sub jected to any State ove rs ig h t.

H B  427 w o u ld  ensure those in d iv id u a ls o r o rgan iza tions w is h in g to serve as p riv a te 
gua rd ians o r conse rva to rs meet ce rta in c rite r ia , and reg is te r w ith  the State. S p e c if ic a lly , 
th is le g is la tio n requ ire s p riv a te guard ians to be ce rtif ie d by the N a tio n a l G ua rd ia n sh ip 
F ounda tio n and have at least 2 years o f p ro fess iona l expe rience w o rk in g  w ith  c lie n ts , o r a 
degree in  hum an serv ices, soc ia l w o rk , psycho logy , so c io lo g y , g e ro n to lo g y , spec ia l 
educa tion , o r a c lo s e ly re la ted fie ld . H B 427 w i l l a lso re qu ire gua rd ians to have 
expe rie n ce in  fin a n c ia l m anagem en t o r a degree in accoun ting . C r it ic a lly , th is le g is la t io n 
p ro h ib its p riv a te guard ians fro m  reg is te r in g w ith  the State and p ra c tic in g  u n til a State and 
na tio na l c r im in a l backg round check is pe rfo rm ed .

F in a lly , H B  427 a llow s the D iv is io n  o f O ccupa tiona l L ic e n s in g to re vo ke a p riv a te 
gua rd ia n ’ s license i f  he o r she has been fo und to have abandoned, e xp lo ite d , abused, o r 
neg lec ted h is o r her w a rd , o r has become u n fit due to p ro fess iona l incom pe tence . In 
sho rt, th rough re g u la to ry o ve rs ig h t and the estab lishm en t o f p ro fe ss io na l and academ ic 
standards, th is le g is la t io n  w i l l he lp ensure d isab led adu lts are no t e xp lo ite d b y those 
en trus ted to manage th e ir a ffa irs .

I u rge yo u r suppo rt o f th is im p o rta n t piece o f leg is la tio n .

April 7, 2004 - H B  427 23-LS1627VA



FISCAL NOTE
STATE OF ALASKA
2004 LEGISLATIVE SESSION

Revision Date/Time (Note if correction):
Title Protection of Persons & Property

F isca l Note Num ber:
Bill Version:
(H ) Publish  Date:

1
CSHB 427(HES)
4/8/04

DCED

Representative Anderson

Dept. Affected:
RDU
Component Occupational Licensing

Occupational Licensing (117)

Requester House Health, Education & Social Services Component No. 2360

E x p e n d itu re s /R e v e n u e s (T housands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2005 FY 2006 FY 2007 FY 2008 FY 2009 FY 2010
Personal Services 0.5 0.5 0.5 0.5 0.5 0.5
Travel 0.0 0.0 0.0 0.0 0.0 0.0
Contractual 2.2 2.2 2.2 2.2 2.2 2.2
Supplies 0.0 0.0 0.0 0.0 0.0 0.0
Equipment 0.0 0.0 0.0 0.0 0.0 0.0
Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 2.7 2.7 2.7 2.7 2.7 2.7

CAPITAL EXPENDITURES I I

CHANGE IN REVENUES (1 1 5 6 ) 5.4 0.0 5.4 0.0 5.4 0.0
FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF 2.7 2.7 2.7 2.7 2.7 2.7
1005 GF/Program Receipts
1037 GF/Mental Health
Other 1156 - Receipt Supported Services

TOTAL 2.7 2.7 2.7 2.7 2.7 2.7

Estim ate of any curren t year (FY2004) cost: 0 0
Mark th is box (X) if funding for th is bill is included In the Governor's FY 2005 budget proposal: 

P O S I T I O N S _____________________________________________
Full-time 0 0 0 0 0 0
Part-time
Temporary

ANALYSIS: (Attach a separate page if necessary)

HB 427 establishes a registration program for private professional guardians and private professional 
conservators under AS 13.26. The assumption is that approximately 12 individuals will qualify for 
registration under this bill. The costs are based on a similar registration program with approximately the 
same number of licensees currently in existence. The bill does not allow for the establishment of 
registration fees; therefore, the funding source is General Funds.

If the bill were amended to make the registration program self-sufficient through registration fees, 
registrants would expect to pay $450.00 biennium license fees.

Prepared by: Jennifer Strickler, Administrative Manager____________________  Phone (907)465-2144
Division Occupational Licensing_____________________________________ Date/Time 3/2/04 9:48 AM
Approved by: Edgar Blatchford, Commissioner____________________________  Date 3/2/2004______
Agency Department of Community and Economic Development_________

(Revised 12/2003 OMB) P a g e  1 o f  1



L e tte r  o f In ten t 

T uesday , A pril 6 ,2004  

CS fo r  HB 427 V ersion D -  P ro tection  of P ersons an d  P ro p erty

I t is the intent o f the House Health, Education and Social Services Comm ittee fo r the 
fo llow in g concerns to be addressed in the next comm ittee o f referra l, the Jud ic ia ry 
Comm ittee:

1. Page 3, Lines 24, 25, 25, 27

The HESS Comm ittee discussed having these lines deleted.

2. Page 16, Lines 15 through 30

The HESS Comm ittee wou ld li: • to make bind ing the order o f the ind iv idua ls 

nom inated to serve as guardian. It is the intent o f the Comm ittee to preserve and 

make b ind ing a spouse’ s righ t to be the guardian unless otherw ise proven to be 

unqua lified or unable to serve as guardian.



OFFERED IN THE HOUSE HESS COM M ITTEE 
TO: CS HB427 
DATE: APRIL 6, 2004

A M E N D M E N T # !  BY REP. W OLF (CONFORM ING AMENDMENT)

1 Page 2, L ine 13:

2 Delete entire line

3 Page 3, L ine 1:

4 Delete entire line

5 Page 3, L ine 14:

6 Delete entire line

A M E N D M E N T  #2 BY REP. CISSNA

1 Page 6, L ine 30

2 Delete “ o f ’

3 F o llow ing “ employees”  insert “ operating under”

A M E N D M E N T  #3 BY REP. SEATON (CONCEPTUAL)

1 Page 2, L ine 9

2 Delete “ a”

3 Insert “ at least an associate”



T H E  A LA SK A  STA TE A SSO C IA TIO N  
F O R  G U A RD IA N SH IP AND A D V O CA CY

February 6, 2003

Representative Tom Anderson 
State Capito l, Room 432 
Juneau, A laska 99801

Re: House B ill 427

Dear M r. Anderson:

This le tte r is being w ritte n on beha lf o f the A S AG A (A laska State Association fo r Guardianship 
and Advocacy) Taskforce on Guardianship Reform . The taskforce would like to thank you fo r 
sponsoring the b ill and we pledge our support to do whatever it takes to move this b ill along.

W e were asked by Theresa Bannister, Legislative Counsel, to develop guidelines fo r registering 
priva te professional guardians. These were not developed in time fo r them to be incorporated 
in to H B  427 and are attached here. The committee work ing on these guidelines relied on other 
regu la ting statutes o f general applicability, but also tried to include provisions particu larly 
appropria te fo r pro tec ting vulnerable adult Alaskans. They wou ld replace Section 25 AS 
13.26.500 and Section 13.26.520 in H B 427 and are labeled accordingly. Incorporating these 
guidelines in to H B 427 in this way does have an effect on several other sections. They are as 
fo llov /s :

Section 2 , AS 13.26.005 should be amended to read;

i A S A G A  • P.O. Box 212773 • Anchorage, A K  99521-2773 
333-9480 - 269-3500 • 456-8702



(12) “private professional conservator” means a person or organization, other than the 
public guardian, who is eligible to be appointed as a conservator under AS 13.26.165-13.26.590 
in more than two cases and who receives compensation for acting in that capacity.

(13) “private professional guardian” means a person or organization, other than the 
public guardian, who is eligible to be appointed as a guardian under AS 13.26.030-13.26.590 in 
more than two cases and who receives compensation for acting in that capacity.

Section 25, AS 13.26.500-590 requires to following modifications;

The old section AS 13.26.520 language should become AS 13.26.580. The previous language in 
580 was incorporated into the new AS 13.26.520,

The following language should be added to AS13.26.530:

(6) a list of all current employees

Section 13.26.550 Limitation on Appointment can end at “unless the private professional 
guardian or private professional conservator is registered with the division.” The rest of language 
in covered in Section 13.26.500 Registration and Exemptions.

Again thank you for your interest in this issue. Please forward these additions and 
changes to Ms. Bannister.

We eagerly await the bill being scheduled for a hearing.

ASAGA Taskforce 
(907) 333-9480



Sec. 13.26.500. Registration and exemptions, (a) Except as provided 

in (d) of this section, before being registered as a private professional 

guardian, the person shall have 2 years of professional client casework 

experience or a degree in human services, social work, psychology, sociology, 

gerontology, special education or closely related field.
(b) Before being registered as a private professional conservator, the person 

shall
(1) be 21 years of age or older with a high school or General Education 

Development diploma or equivalent; and
(2) have 6 months’ experience, with compensation, in financial 

management, or a degree in accounting or closely related field.
(c) Before being registered as a private professional guardian or a private 

professional conservator, the person shall
(1) be certified or likely to become certified within one year with the 

National Guardianship Foundation;

(2) be a trustworthy person;
(3) if operating within an organization,

(A) maintain a lawfully established place of business in this state, 

except when licensed as a nonresident in AS 21.27.270;
(B) designate an officer or partner responsible for the 

organization’s compliance with statutes and regulations of this state;
(C) require each individual in the organization to be registered if

applicable.
(4) have submitted two complete fingerprint cards containing the 

person’s fingerprints and other information required by the Department of 

Public Safety to obtain state and national criminal justice information under 

AS 12.62 and AS 12.64.
(A) The division shall submit the fingerprint cards received under 

this section to the Department of Public Safety, and request the Department of 

Public Safety to



(1) submit the fingerprints to the Federal Bureau of 

Investigation for a report on national criminal justice information;

(2) perform a check for state criminal justice information;

(3) report to the division the results of the criminal justice 

information checks under (1) and (2) of this subsection.

(B) A person may not be registered until the division receives from 

the Department of Public Safety a report of state and national criminal justice 

information regarding the person. Reports that include criminal justice 

information shall be reviewed by the division.
(d) A financial institution regulated by the federal government or a financial 

institution regulated under AS 06 by the division of banking, securities, and 
corporation, Department of Community and Economic Development, is not 

required to be registered in order to be appointed as a private professional 

guardian or a private professional conservator. In this subsection, "financial 

institution” does not include a person who is exempt under AS 06.26.020 or 

who has received an exemption under AS 06.26.200.

Sec. 13.26.520. Disciplinary sanctions; refusal to issue or renew 

registration, (a) The division may impose a disciplinary sanction on a person 

registered under this chapter or refuse to issue or renew a registration under 

this chapter when the division finds that the person
(1) secured or attempted to secure the registration through deceit, 

fraud, or intentional misrepresentation;
(2) has forfeited a license in this or another jurisdiction as a result of 

deceit, fraud, intentional misrepresentation, or professional incompetence;

(3) has been found by a court in this state to have engaged in 

professional misconduct or incompetence;

(4) advertised professional services in a false or misleading manner;



(5) has been convicted, including a conviction based on a guilty plea or 

plea of nolo contendere, of a felony or other crime that affects the person’s 

ability to practice competently and safely;

(6) has been found to have abandoned, exploited, abused, or neglected 

a vulnerable adult as defined at AS 47.24.900;
(7) failed to comply with this chapter or with a regulation adopted under 

this chapter;
(8) continued or attempted to practice after becoming unfit due to 

professional incompetence;
(9) failed to maintain certification with the National Guardianship 

Foundation.
(b) The division may take the following disciplinary actions, singly or in 

combination, against the person:
(1) revoke the person’s registration;
(2) suspend the person’s registration for a specified period;

(3) censure or reprimand the person;
(4) impose limitations or conditions on the person's practice as a private 

professional guardian or private professional conservator;
(5) impose requirements for remedial professional education to correct 

deficiencies in the education, training, and skill of the person;
(6) impose probation requiring the person to report regularly to the 

division on matters related to the grounds for probation;
(b) The division may withdraw probationary status if the deficiencies that 

required the sanction are remedied.
(c) The division may reinstate a suspended or revoked registration if, after a 

hearing, the division finds that the applicant is able to practice as a private 

professional guardian or private professional conservator with skill and safety.

(d) The action of the division under this section is subject to AS 44.62.330 - 

44.62.630.
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I. INTRODUCTION
NATIONAL GUARDIANSHIP ASSOCIATION ("N GA ")

The National Guardianship Association ("NGA") was incorporated in 1988 as a non­
profit national organization to strengthen guardianship and related services through 
networking, education, and tracking and commenting on legislation. NGA is comprised 
of approximately 700 members including guardians, attorneys, judges, conservators, 
bankers, representative payees, advocates, social workers, fiduciaries and physicians.

• NGA has an active 21 -member board of directors and professional management.
• NGA has spent over 10 years developing and revising its Standards of Practice, 

and the revised version of these standards was adopted by the NGA Board of 
Directors and approved by the NGA full membership in July 2000.

• NGA is particularly concerned that guardians who serve for more than one ward 
for a fee (defined herein as "private professional guardian") are adequately trained, 
registered and certified before accepting guardianship appointments.

NATIONAL GUARDIANSHIP FOUNDATION ("N G F")
The National Guardianship Foundation (NGF) was incorporated in 1998 as a non­

profit national foundation with the goal o f testing, registering and certifying guardians 
across the United States. Established to support the mission of NGA, NGF has a separate 
12-member board o f trustees.

LEGISLATIVE PACKET IDEA
The NGA Board and members o f NGA have expressed interest in a Legislative 

Packet to:
• implement mandatory registration and certification of private professional 

guardians by NGF; and
• adopt the Standards o f Practice promulgated by the NGA as the suggested best 

practice standards for guardians in their States.

http://WWW.GUARDIANSHIP.ORG
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II. REGISTRATION AND CERTIFICATION OF PRIVATE PROFESSIONAL 
GUARDIANS

PURPOSE.
"Private professional guardian" refers to a guardian (or conservator) who serves in 
multiple guardianship appointments for a fee. Courts often appoint private professional 
guardians w'hen no suitable family members or friends are willing to serve as guardians 
for their incapacitated relatives. Despite the lack of familial relationship, private 
professional guardians make many important decisions for their wards. They decide, 
where their wards live. They decide what medical attention their wards receive. They 
decide how their wards' funds are used to pay for their wards' needs. Most importantly, 
in most stales, if  a ward is terminally ill, a guardian can decide whether life-sustaining 
procedures are used to prolong the ward's life. NGA believes that private professional 
guardians should be both registered (listed with contact information by a central 
authority) and certified (tested on guardianship standards by a central authority).

• Only Arizona and Washington require private professional guardians to be 
registered and certified prior to being appointed. In Arizona, the Supreme Court 
of Arizona acts as a central authority to register and certify "private fiduciaries" 
appointed by Arizona courts. California and Texas also require registration (but 
not certification) of private professional guardians.

• As of January 1, 2003, Florida will require all professional guardians to be 
registered and complete ongoing continuing education.

® Barbers and beauticians require stricter certification and registration than private 
professional guardians in almost every State.

• Currently, no national registration exists to prevent a private professional 
guardian, who has been removed in "State A" for financial exploitation of a ward, 
from moving to a "State B" and being appointed as guardian for a different ward in 
"State B."

2
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PROCEDURE
The National Guardianship Foundation has established and monitors a registration 

and certification procedure that requires minimum experience and examination for two 
levels of guardianship certification. The basis for both levels of certification is the NGA. 
Standards of Practice consisting of 23 standards to be applied in the day-to-day practice 
of a guardian.

Registered Guardian
• The basic level of certification is classified as "Registered Guardian" and is 

designed to assure competencies in basic management and ethical principles for 
practitioners in the day-to-day practice of guardianship or surrogate decision­
making.

• To become a "Registered Guardian" an individual must complete the application 
procedure and pass a written examination.

• The NGA provides a training class prior to this examination.
• More than 400 Registered Guardians have currently been registered and 

certified by the NGF. Their names are listed on the NGA website at 
www.guardianship org.

Master Guardian
• The advanced level of certification is classified as "Master Guardian."
• To become a candidate for "Master Guardian" certification, an individual must 

have a combined number of years of experience in guardianship practice and 
education; must provide guardianship services to two or more incapacitated 
individuals; and must have spent an average of 16 hours per week practicing 
guardianship during three of the past five years (including the most recent year).

• A candidate must complete a lengthy application and submit multiple letters of 
reference detailing the individual's qualifications, character and professionalism.

• A candidate must submit an essay that demonstrates an advanced level of 
experience in varied and complex guardianship issues.

• A candidate must then sit for a four-hour multiple choice and essay examination 
that is graded by a committee of :he NGF.

http://www.guardianship
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• The "Master Guardian" certification is designed to recognize guardians with 
comprehensive experience. There are currently only 20 Master Guardians. These 
names are also listed at www.guardianship.org.

B enefits to S ta te s
• Requiring private professional guardians to be registered and certified by the 

National Guardianship Foundation at the "Registered Guardian" level will result in 
guardians making better and more uniform decisions for their wards.

• Registration and certification of guardians will give local judges a listing of 
individuals to appoint as guardians when no family members or friends of 
proposed wards are willing, suitable or available to serve.

• The "Master Guardian" designation will also give local judges a list o f those 
guardians with comprehensive experience to appoint to incapacitated individuals 
needing special attention.

S T A T E  BY  S T A T E  C O N S ID E R A T IO N S

D efin ition  o f  P r iv a te  P ro fe ss io n a l G u a rd ia n :  ^
A State wishing to adopt registration and certification requirements will need to*
consider the definition of "private professional guardian."
• In this context, "private professional guardian" refers to a guardian (or 

conservator) who serves in multiple guardianship appointments for a fee.
o The State should determine a specific number of "multiple" guardianship 

appointments and any appropriate exclusions from the registration or certification 
requirement, such as attorneys, corporate fiduciaries, and public guardianship 
agencies.

• The State should then include its term for "private professional guardians" in the 
[brackets] below either with or without any parties previously excluded by the 
definition o f its term for "private professional guardians" as the State chooses.

C hoice  o f  P rov isio ns
This packet includes a choice o f two provisions that States may adopt.
• Mandatory. The first option provides that all "private professional guardians" 

must be certified and registered by NGF prior to being appointed as guardians of 
the person or estate by Courts.

C
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• Priority. The second option provides that Courts must appoint Registered 
Guardians and Master Guardians as certified by NGF (if any exist in the State) 
prior to appointing any suitable person to serve as guardian. If a State wishes to 
adopt a statute based on this option, the State should locate the "guardianship 
priority" statute in its Code and add the language as provided in subsection (c) of 
Option 2 below.

PROPOSED LANGUAGE 
FOR REGISTRATION AND CERTIFICATION OF GUARDIANS

OPTION J: M andatory Certification:
When appointing a [private professional guardian], a Court shall only appoint a 
[private professional guardian] who is currently registered and certified by the 
National Guardianship Foundation as either a Registered Guardian or a Master 
Guardian. For more complex guardianship appointments, a Court shall appoint a 
[private professional guardian] who is currently registered and certified by the 
National Guardiansnip Foundation as a Master Guardian.

OPTION 2: G uardianship Priority Statute:

Guardian of Persons O ther Than Minors without Eligible or Suitable Nearest of 
Kin to Serve. The Court shall at all times consider the best interest of the person 
with diminished capacity when selecting the guardian. When the Court is faced with 
a situation in which neither the ward's spouse nor any person related to the ward is 
suitable, eligible or willing to serve as guardian for a person other than a minor, the 
Court shall appoint a guardian giving the following persons priority in such 
appointment:

(a) a person named in a Declaration of Guardian, advanced directive, durable 
power of attorney, or other written statement of preference of the person with 
diminished capacity; or, if none;

(b) a friend of the incapacitated individual; or, if none;
(c) a [private professional guardian] who is currently registered and certified by 

the National Guardianship Foundation as either a Registered Guardian or a 
Master Guardian; or, if  none;

(d) any suitable person or corporate entity.



III. STANDARDS OF PRACTICE

PURPOSE:
Most States have guidance and restrictions for guardians o f the estate or conservators 

with respect to inventories, allowances, annual accounts and final accounts for estates of 
incapacitated individuals. Very few States provide standards and guidance to guardians 
for the day to day decisions that guardians must make.

NGA has spent almost 10 years compiling and revising its recently adopted 23 
"Standards of Practice" to guide guardians in their decision making processes and in their 
day to day practice of guardianship. NGA believes that:

• its "Standards of Practice" reflect, as realistically as possible the best or highest 
quality of guardianship practice; and

• every guardian should strive to comply with these "Standards of Practice."

The topics for these "Standards of Practice" are as follows:
1. Applicable Law
2. Guardian's Relationship to the Court
3. Self-Determination of Ward
4. Informed Consent
5. Process of Decision Making
6 . Decision Making Regarding Medical Services and Treatment
7. Decision Making With Regard to Withholding or Withdrawing Medical Care 

or Treatment
8. Confidentiality
9. Least Restrictive Alternative
10. Quality Assurance
11. Management of Multiple Guardianship Cases
12. Guardian of the Person: Ongoing Responsibilities
13. Conflict of Interest: Ancillary and Support Services
14. Duty to Exercise Reasonable Care and Skill in Managing Ward's Estate
15. Property Management
16. Guardian of the Estate-Ongoing Responsibilities
17. Conflict of Interest: Estate, Financial and Business Services
18. Guardianship Service Fees
19. Guardian's Relationship with Family Members and Friends of the Ward C

6
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20. Guardian's Relationship with Other Professionals and Providers of Service to 
the Ward

21. Guardian's Duties and Responsibilities Regarding Diversity and Personal 
Preference of the Ward

22. Termination and Limitation of the Guardianship/Conservatorship
23. Guardian's Professional Relationship with the Ward

A copy of the Standards of Practice can be found at www.guavdianship.org. or a written 
copy can be obtained by writing the National Guardianship Association at 1604 N. 
Country Club Road, Tucson, AZ 85716-3102 or calling at 520-881-6561.

National Guardianship Association
2002 Legislative Packet
September 2002

PROPOSED LANGUAGE 
FOR ADOPTION OF NGA STANDARDS OF PRACTICE 

Standards of Practice for G uardians:
It is the policy of this State that all Guardians, when making decisions for their wards, 
shall abide by the highest ethical standards of decision making and shall consider the 
National Guardianship Association's Standards of Practice to meet this end. Compliance 
with these standards depends primarily upon understanding, voluntary compliance, peer 
pressure and public opinion. These standards are not a set of rules that lawyers can use 
and abuse to incite ancillary litigation and arguments over whether such standards have 
or have not been observed.

http://www.guavdianship.org


Questions and Answers about Guardianship

What is a Guardian?
One who lawfully has the general care, control and custody 
of the person; the decision-maker of legal, medical, 
housing and services aspects of an incapacitated person's 
life.

What is a Ward?
A person who has had a guardian appointed by the court.

What is a Conservator?
One who is appointed to manage the business, assets, 
and financial affairs of a person unable to do so for 
themselves. A judicial finding of incapacity is not required 
for conservatorship to take effect.

What is a Protected Person?
A person who has had a conservator appointed by the 
court.

Who is an Incapacitated Person?
Ore whose ability to receive and evaluate information or to 
communicate decisions is impaired to the extent that they 
lack the ability to provide the essential requirements for 
their own health and safety.

What is an Advocate?
One who supports, defends or requests on the behalf of 
another. The intervention may be with client consent or 

with legal authority to act.

What's the difference between a Family Guardian, a 
Guardian Service Provider, and a Public Guardian?
A private guardian is generally a family member or close 
friend who is appointed for one or two people.



A professional guardian is an individual, agency or 
organization that provides guardianship/conservatorship 
services to three or more individuals and receives 
compensation other than reimbursement for out of pocket 
expenses.

A public guardian is one employed by the state to act as 
guardian/conservator. Public guardians are employed by 
the Office of Public Advocacy and are used as last resort 
when no private person or non-profit organization is 
available or willing to act in this capacity.

What is the difference between Full, Temporary, Partial, 
Limited, or Testamentary Guardianship?
A full guardian is one appointed to have total 
decision-making responsibilities for medical, housing, 
services, legal, and if a separate conservator has not been 
appointed, financial areas.

A temporary guardian is one appointed in an emergency 
situation for an immediate or time-limited period. An 
example would be an emergency appointment for an 
immediate life threatening medical decision or a six-month 
period to assist with a specific decision. Generally a full 
hearing with court visitor and medical expert reports will be 
held soon.

A partial or limited guardian is one appointed whose 
rights, powers, and duties are less than full guardianship 
and are enumerated by court order.

A guardian by testamentary appointment is one whose 
appointment was by a will. An example would be when a 
parent / guardian of a developmental^ disabled child 
indicate in his or her will which other person would be the 
child's successor guardian. The successor guardian needs 
to request a Probate Court hearing to get signed Orders.

What is the difference between an Attorney for the 
Respondent and a Guardian Ad Litem?
A respondent is the alleged incapacitated person for 
whom a petition has been filed and their attorney 
represents the wishes of the respondent as opposed to the 
best interest of the respondent.



The guardian ad litem (or GAL) is a special temporary 
guardian appointed by the court to represent the best 
interests and rights of the ward or respondent in the 
proceedings. A GAL, generally an attorney, is appointed if 
the court decides that the respondent cannot determine his 
own interests because of impaired ability. A GAL's duties 
end when guardianship proceedings are concluded.

W hat's the  difference betw een  a C ourt E xpert and  a C ourt 
V isitor?
The court expert or medical expert has expertise regarding 
the incapacity of the respondent, such as psychiatry.

The court visitor is a neutral person trained or experienced 
in law, medical care, mental health care, pastoral care, 
education, rehabilitation or social work who is appointed 
by the court to make a thorough investigation and 
evaluation of all information relevant to the respondent's 
case. The court visitor has no special interest in the 
proceedings and is completely unbiased.

Both an expert and visitor are appointed in guardianship 
cases. Both submit a report and testify or are available to 
testify at the hearing.

No finding of incapacity is required for a conservatorship 
but a visitor may still be appointed.

W hat is m ean t by D irect S e rv ic e s?
Medical and nursing care, speech therapy, occupational 
therapy, physical therapy, psychological therapy, 
counseling, residential services, legal representation, 
recreational therapy, socialization, job training and other 
similar services are considered direct services.

W hat are  S u p p o rtiv e  S e rv ice s?
A coordinated system of state or community supplied 
social or health devices designated to help maintain the 
independence of the individual. May include homemaker 
visits, psychiatric and medical evaluation with case 
management, visiting nurse, special transportation, house 
repair, home delivered meals, etc. Services do not



originate from a central agency, but are brought together 
by the individual or agency involved with the case.

W hat is C ase M anagem ent?
A supervisory coordination usually originates in a care 
facility or health unit which closely monitors the physical 
and mental progress of a client and arranges for direct and 
support services.

W hat is a C are C oord inato r?
An independent or agency person, who provides or 
arranges for services for the aged, adult physically 
disabled, developmentally disabled/mentally retarded, or 
children with medically complex conditions.

W hat are  P ro tec tive  S e rv ice s?
A term commonly used to describe both support services 
provided to those in need with their consent, and legally 
enforced guardianship/conservatorship services that 
intervene in a person's life without their consent, in 
response to physical, emotional and financial abuse or 
neglect.

The State of Alaska, Adult Protective Services, 
investigates and attempts to resolve abuse or neglect. 
(Anchorage 907-269-3666).

W hat is A ss is te d  Living?
Residential living that focuses on maximizing residents' 
quality of life by structuring care, services and environment 
to enhance autonomy, dignity and the right to age in place. 
Assisted living generally provides: three meals; 24 hour 
staff oversight and availability; housekeeping and laundry; 
assistance with eating, bathing, toileting, and walking; 
transportation or arranging transportation- medication 
management; social and recreational activities. The 
Division of Senior Services can provide a list of licensed 
homes in Alaska (907-269-3666) and out of state 
information is available from the National Eldercare 
Locator Service 1 -800-677-1116.



W hat are  C hore S erv ices?
Chore services include housekeeping, and other 
necessary assistance to maintain the home in a clean, 
sanitary and safe condition.

W hat is R esp ite  C are?
Respite care provides relief for the caregiver from 
caregiving duties.

W ho can  be a P etitioner?
Anybody can request the court for a guardian or 
conservator including the client. The Petition for 
Guardian/Conservator identifies the circumstances of the 
respondent's condition and set the guardianship process 
in motion. It can also be withdrawn.

W ho is a R e sp o n d en t?
A respondent is the person who has had a petition filled 
against them. In guardianship, this is the alleged 
incapacitated person.

W hat is N otice?
Notice is providing information to the parties in the case. 
This is done by mailing or delivering the documents, which 
are given to the court, to everyone. The legal system 
requires notice as may fairly and properly be expected or 
required.

W ho are  th e  In te re sted  P a rtie s  in a C a se ?
Those include attorneys, court visitor, heirs, children, 
creditors, beneficiaries, devises, and any other having a 
right in or claim against the estate of a ward.

W hat a re  Pro B ono and  Pro  P er?
Pro bono means "for good." A pro bono attorney works 
without charge. Pro per means legal work for oneself 
without benefit of counsel or attorney.



W hat d o es  S tipulate Mean in C ourt?
It is an agreement; if all parties "stipulate" to a point or 
issue it becomes fact or actuality.

W hat is Aid to D isabled A du lts?
The State's Division of Public Assistance provides funds 
to the elderly, blind or disabled meeting income, assets 
and Social Security requirements.

W hat is Interim A ss is ta n c e ?
When a guardian applies for SSI and the client has no 
other income, the guardian may apply for this aid from 
Alaska Division of Public Assistance while a decision is 
being made by Social Security. If eligible, they will receive 
$280 (eff. 9/00) per month. This must be repaid if 
approved for social security benefits.

W hat is Social Security  A nnu ities (SSA )?
SSA is a retirement and disability insurance for American 
workers. It may be available for spouse or children, if the 
employee is disabled or deceased.

W hat is S up p lem en ta l S ecu rity  Incom e (SSI)?
Administered by the Social Security office, this benefit is 
based on disability, income, and resources. A person 
could be eligible for both SSA and SSI.

W hat is a R ep resen ta tiv e  P a y e e ?
The Social Security Administration can require a "rep 
payee" for many SSA and SSI clients. This is another 
person or agency that will receive the client's social 
security funds and is responsible for using them for the 
client's needs.

W hat is a Burial T ru s t F u n d ?
An account established for burial purposes, usually held by 
a bank or funeral home.



How d o e s  a Pow er of Attorney differ from  a 
G u ard ian sh ip ?
A Power of Attorney is power granted to an attorney-in-fact 
to conduct any business which to client could do himself, 
such as banking, real estate, taxes, business transactions, 
or any other issue generally time-limited. The client must 
be capacitated and there is no court oversight. A 
guardianship occurs when the client can not make 
decision for himself and has the court reviewing the 
situation. The guardianship generally superseeds the 
POA.

W hat is a D urable Pow er of A tto rney?
When a person executes a POA, which will become or 
remain effective in the event the client later becomes 
disabled. It may include conservator powers and authority 
to make medical decisions.

W hat is an  A dvance D irective?
A document that stating exactly which measures to be 
followed in the event of an incapacity or terminal illness.

W hat is a  Living Will?
A document by which an individual, while competent, may 
specify that in the event there is no reasonable expectation 
that he/she will recover from a terminal illness or vegetative 
state, no extraordinary or heroic measures are to be used 
to prolong the act of dying; is only employed to prevent the 
use of life sustaining procedures.

These questions and answers came from a column in the Alaska 
State Association for Guardianship and Advocacy's newsletter 
The ASAGA Voice from 1993-1995 called "Ask Dorcas!"



The Guardian / Conservator Petitioning P ro ce ss
Decide that the person may need a guardian or conservator

« Review Video, then
• Hire a Family Law Attorney, or
• Get Alaska Psychiatric Institute or Div of Senior Services to file through the AG’s for 

their own clients, or
*> Get packet and complete yourself.

Petition is filed
• $50 filing fee, can be waived
• may sign at court

Then, Probate Court will 
e Review petition
• Set a hearing date (within 120 days)
• Appoint a court visitor
• If a guardianship, appoint an attorney for respondent and

Appoint a medical expert to determine capacity or have court visitor designate

Before the hearing
• Court Visitor will investigate and prepare a report to the court

(visit respondent, talk with petitioner, family, professionals, and get the medical 
expert's report. Inform respondent of their rights, make a recommendation about 
alternatives, what is needed, and who should perform.)(file 10 days prior to court)

• Attorney will visit with respondent

Court Hearing
» Before a Probate Court Judge or Master
• Closed hearing (not open to general public)
• Persons present may include judge, court clerk, respondent, their attorney, 

petitioner, court visitor, proposed guardian/conservator, involved persons that the 
court or respondent allows.

Generally at the end of the hearing the judge will determine
• Jurisdiction
• Incapacity
• What type of G/C the respondent needs
• Who should be the G/C

1. Family / friend
2. Private Guardian Service Provider
3. Public Guardian (only last resort)

On-going Guardian/Conservator responsibilities
• Make decisions allowed in Court Order
• Complete 90 days report
• Complete annual reports

1 1 /2 0 /0 1 d j



The Guardianship Process



THE ALASKA STATE ASSOCIATION  
FOR GUARDIANSHIP AND ADVOCACY

Enclosed you will find a draft bill for Guardianship Reform prepared by an 
ASAGA (Alaska State Association for Guardianship and Advocacy) with the assistance 
of Senator Gary Wilken. ASAGA is committed to preventing the exploitation and 
mistreatment ofvulnerable adults, hi addition to the bill, you will find a packet of 
educational information to help you understand adult guardianship issues and the reason 
for considering guardianship reform.

I
' In 2003, at least 14 states passed a total of 19 adult guardianship bills, as 

compared to ten bills in ten states in 2002. In 2001,16 states passed a total of 26 bills and 
in 2000, 15 states passed a total of 24 bills. ASAGA believes that Alaska’s guardianship 
statutes are ripe for reform.

ASAGA’s efforts with respect to guardianship reform began with two open 
forums at the annual conference in 1997. Several dedicated member^ worked bit projects'' 
which later dove tailed with the recommendations from the McDowell Study. Following 
the incident in 2002 where a private agency filed bankruptcy, ASAGA has renewed its 
efforts for recommendations for statute reform. These along with the previous 
recommendations in the 2002 SB 190 should be introduced this session.

These are items that ASAGA hopes to have happen with its reform efforts.

• Clarify and improve current law AS 13.26.005 -  13.26.410

• Create a mechanism for regulating private agencies that offer guardianship 
services

• Develop regulations for governing private professional guardianship agencies

• Adopt National Guardianship Association Model Code of Ethics and Standards 
for professional guardians

• Assure that professional guardians in Alaska are certified and meet minimum 
established criteria

ASAGA • P.O. Box 212773 • Anchorage, AK 99521-2773 
333-9480 • 269-3500 • 456-8702



• Mandate training for both professional and family guardians
I II ,

i

ASAGA believes that all professional guardians and their agencies should be both 
registered (approved to do business by the Division of Occupational Licensing) and 
certified (tested on guardianship standards by a central authority such as the National 
Guardianship Foundation. I

In Alaska, professional guardians, both private and public, and family guardians 
provide services to approximately 2500 disabled, vulnerable adults. The Office of Public 
Advocacy accommodates the Public Guardian program and employs 14 public guardians 
in three locations across the state. They serve over 831 vulnerable adults. Twelve of the 
public guardians are certified with the National Guardianship Foundation and four are 
classified as Master Guardians.

There are six private professional agencies in the state that accept protective order 
appointments. Only two accept guardianship appointments at this time, however of ther r    j    jt c?------------------r  r r  — --------  7 —  —  — — ----- ~
seven associates working for these two private agencies, six are certified guardians with 
the National GuardjanshiR,Foundation and,one.,is..^las^fjetf #|5 a Mastet.Guardian.,,,,..^^,

Of the 21 professional guardians practicing in Alaska, 86% are certified with the 
National GuarJianship Foundation. Several more have taken the test for registered 
guardian or master guardian and are awaiting the results. The Court Visitor Coordinator 
is also certified as a registered guardian.

While Alaska is fortunate to have a strong public agency to meet guardianship 
needs for indigent citizens, we do have needs in other areas. Many states have enacted 
measures to strengthen the monitoring capacity of the court. ASAGA believes that is 
ultimately up to the court to monitor the guardianships that they grant. Therefore, 
ASAGA believes that a two-prong approach is necessary. Not only do we need to have 
legislative changes, we need to have the courts embrace their duty to monitor the existing 
guardianships.

Alaska does very well with respect to due process and pre-investigation of 
guardianship cases. Respondents have a multitude of rights including a right to an 
attorney, the right to be present in court and the right to have a court visitor appointed to



do an independent investigation. As with other states, Alaska needs to address 
deficiencies in the monitoring and accountability.

We hope this packet assists you in understanding the guardianship process so that ■ 
you can make informed choices when the reform efforts come your way.

For more information, you can reach me at the numbers below.

Sincerely,
I '•

Betty L. w ells '
Court Visitor
Chair/ASAGA Legislative Committee 
And Guardianship Reform Taskforce

I

Betty L. Wells
4754-Mills Drive 1
Anchorage, Alaska 99508
(907) 333-9480
(07)337-0146 FAX
visitcrt@aol.com
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DEFINITIONS OF TERMS USED IN GUARDIAN SHIP/CONSERVATORSHIP PROCEEDINGS

PETITION: A document filed by an individual or agency who wishes the Court to appoint a guardian or 
conservator for an individual believed to be incapacitated. This document identifies the circumstances of 
die individual’s condition and sets the guardianship and/or conservatorship process in motion.

RESPONDENT: The person for whom guardianship and/or conservatorship is being sought

PETITIONER: The person or agency who petitions the Court for a finding of incapacity or die need for a 
protective order, and the appointment of a guardian and/or conservator for an individual.

RESPONDENT’ S ATTORNEY: The atlomey appointed by the Court to represent the respondent’s 
wishes throughout die guardianship and/or consetvaiorsltip proceeding. An atlomey for the respondent is 
automatically appointed in a guardianship proceeding. Alternatively, the respondent may elect to utilize an 
attorney o f his/her own choosing. In conservatorship proceedings, a respondent may choose to represent 
him self or herself, or may request the Court to appoint one on his/her behalf. The visilor may also request 
an appointment o f an atlomey for a respondent in a conservatorship proceeding if  lie/she deems it 
appropriate.

PETITIONER’S ATTORNEY: The attorney retained by the pedtioner to represent his/her interests in the 
guardianship and/or conservatorsliip proceeding. The petitioner may elect to retain an atlomey, but is not 
required to do so.

GUARDIAN AD LITEM  (GAL): A special temporary guardian appointed by the Court to represent the 
best interests and rights o f the ward or respondent in the proceedings. A GAL is appointed i f  the Court 
decides the respondent cannot determine or express his or her own interests because o f impaired ability.
An atlomey for the respondent may ask the Court to change his/her appointment to that o f a GAL if he/she 
believes the respondent is unable to express his/her wishes.

COURT VISITOR: A neutral person trained or experienced in law, medicine or medical health care, 
education, rehabilitation or social work, etc. who is appointed by the Court to make a thorough 
investigation and evaluation o f all information relevant to the respondent’s case. The Court Visitor has no 
special interest in the proceedings. The Court Visitor’s appointment is vacated after the appointment of a 
guardian and/or conservator, but is reappointed if  there is an order to  review' the guardianship or 
conservatorship.

PROBATE MASTER: An officer o f the Court who hears and recommends a ruling to the judge on 
guardianship and/or conservatorship proceedings.

EXPERT: A professional from the medical or psychological community who is aware o f the respondent’s 
physical and/or menial functioning and prorides a report to tlte Court documenting the respondents 
capacity.

CONSERVATOR: One who is appointed to manage the business and financial affairs of a person unable 
to do so for themselves. A judicial finding o f incompetence is not required for conservatorship to take 
effect.

GUARDIAN: One who lawfully has the general care and control o f the person o f the ward. Guardians 
make medical and placement decisions on beltalf of their ward.

WARD: A person who has liad a guardian appointed by the Court.

PROTECTED PERSON: A person who has had a conservator appointed by the C ourt

PUBLIC GUARDIAN: One employed by the state to act as guardian and or conservator, used as last resort 
when no private person or agency is able or available to act in this capacity.



PROFESSIONAL GUARDIAN: An individual, agency or organization that provides 
guardian/conservatorship services to individuals, and receives compensation for this service.

FAMILY GUARDIAN: A family member or friend of the ward who provides guardian/conservator 
services to the  ward.

REPRESENTATIVE PAYEE: a person or agency who receives federal funds on behalf of another i f  the 
recipient is unable to manage their own finances. The Social Security Administration makes this 
determination, and a court order is not required for Hie appointment of a representative payee.

CASE MANAGER OR CARE COORDINATOR: A person, usually, but not always, affiliated with an 
agency, who oversees, arranges and coordinates the care of an individual. The case manager does not 
provide direct care, but arranges for needed services and monitors those services.

CARE PROVIDER: An individual or institution that provides direct care or assistance to an individual.
This may include meals, assistance with activities of daily living, transportation, monitoring of 
medications, recreation, etc.

SPECIAL ADVOCATE: An individual designated by the Court who is entitled to receive information 
about a w ard’s or protected person’s financial, medical and housing arrangements, but retams no decision 
making responsibility or authority. Tliis appointment is usually made when a guardian or conservator is 
appointed.

INTERESTED PARTIES: Individuals or institutions including heirs, children, spouses, creditors, 
beneficiaries and any others liaving a right to, or claim against the estate o f a ward or protected person that 
may be affected by the proceedings.

REVIEW  HEARING: This hearing is conducted when an established guardiansltip and/or conservatorship 
may need to be revised, changed or terminated. Any interested part)' may request such a hearing if  they 
have concerns about the guardianship/conservatorship. In addition, any other person who has knowledge 
or contact with the ward or protected person, such as a case manager, physician, care provider or social 
worker, may request such a hearing.

90 DAY IMPLEMENTATION REPORT: A report submitted by the guardian and /or conservator to the 
Court 90 days after his/her appointment Forms for this report are provided by the C ourt It outlines the 
current health, residence and financial status o f the ward or protected person.

ANNUAL REPORTS: A report submitted by the guardian and/or conservator to the Court on an annual 
basis. Forms for this report are provided by the Court, and include information pertaining to the ward or 
protected person’s general state of health, residence and financial status.

THREE YEAR REVIEWS: A report prepared every tliree years by the court visitor outlining the status o f 
the guardianslup/conservatorship. This includes information about any changes in the capacity o f  the ward, 
his/her financial situation, and whether the existing orders need to be modified. Based on the findings of 
the visitor, a hearing on the guardianship and/or conservatorship may be scheduled.



Comparison of Guardianship and Conservatorship
Guardianship Conservatorship

Basic Difference Wellbeing of person Conserve Finances
Who starts it Petitioner Petitioner
Venue (which court) Where person lives Where person or assets 

are
Person before the hearing 
is called a

Respondent Respondent

Appointments Court Visitor (always) 
Expert (Medical)(always) 
Attorney for respondent 
(always)

Court Visitor (generally 
appointed)
No expert usually 
needed
Attorney (may be 
appointed)

Findings Incapacity Assets wasted or 
dissipated

The person after hearing Ward Protected Person
Who is appointed Guardian Conservator
Responsibilities Medical &

Informed Consent 
Placement (housing) 
Services
Things that affect well­
being, quality of life

Receive Income 
Pay expenses 
Protect Assets 
Liabilities 
Taxes
Benefit Applications

Reports Due G Implementation (90 
days)
G Annual (every year) 
G Final

C Inventory (90 days) 
C Annual (every year) 
C Final

Documents G Order
Letters of Acceptance 
G Plan

C Order
Letters of Acceptance

Bonding May be required in Full G 
that includes the 
conservatorship

Required unless 
Judge/Master chooses 
not to require

Fees Must be authorized by 
Judge/Master

Must be authorized by 
Judge/Master

Ends At death or when 
changed by court

At death or when 
changed by court
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3 F F I C E  O F  P U B L I C  A D V O C A C Y
999 W. 5THA.VE> SU RE 533 
ANCHORAGE, ALASKA 99S01 
PHONEi (907)3(9-3309 
FAX: (907)2994533

April 6,2004

The Honorable Peggy Wilson, Chairwoman 
House Committee on Health,
Education & Social Services 
Alaska State Legislature

RE: House Bill 427, An Act relating to guardianships and conservatorships 

Dear Representative Wilson,

Thank you for hearing House Bill 427 in the HESS committee. It is my firm belief t lat 
this legislation is critical to ensuring the safety and well being of vulnerable adults under the 
supervision of guardians and conservators. It is my further belief that this legislation is a 
prerequisite to the establishment of private guardians and conservators in Alaska to serve our 
State’s growing population of vulnerable and incapacitated adults. Again, thank you for 
addressing this legislation.

Having said that, I need to address certain comments and testimony given at the last 
:ommittce meeting that may have led to some misunderstandings.

First, this legislation would result in the regulation of professional guardians and 
:onservators -  those who are in the business of providing guardianship and conservatorship 
tervices. It would not impact family members who are performing this role for their disabled 
amily members. It would also exempt financial institutions who are performing this role, si ice 
hey are sufficiently regulated under current law. The only provision in this legislation that 
mposes anew requirement on family guardians is proposed AS 13.26.145(c), which states that 
vhen appointing a relative or friend as guardian the court shall require that tho proposed 
;uardian complete one hour of mandatory education on the basics of guardianship. OPA wolild 
•rovide this training at no cost to that individual

There were also several comments made about the Public Guardian section of the Office 
f  Public Advocacy (OPA) that must be corrected. OPA docs not charge $40 an hour for 
.uardianship services as was represented by a witness from Fairbanks. OPA charges month! i 
sea for conservatorship and guardianship services which are set forth in regulation and are b ised 
pon the total value of a client's liquid assets. Forty dollars ($40) per month is charged to clients 
'ho have liquid assets of less than $10,000. Above that, a sliding scale is applied. In no oasi 
hall the monthly fee exceed $145. The great majority of OPA’s public guardian clients have
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extremely limited resources and are either charged $40 per month for our services or receivje fee 
deferrals and/or fee waivers as a result of financial hardship.

It was also suggested that OPA’s public guardians should fell within the coverage o " this 
legislation. This suggestion ignores the fact the OPA’c public guardians are Stale employci is and 
are regulated by the processes of State government OPA's guardians are subject to ovcrsij ht by 
the Public Advocate, who reports to the Commissioner of Administration. Both the 
commissioner and myself serve at the pleasure of the governor. We are also subject to oversight 
by the Legislature. Moreover, assuming for purposes of argument that a public guardian wire to 
take financial advantage of a client that client would be protected and the risk management 
function of the Department of Law would indemnify all client losses. Finally, and most 
importantly, OPA’s guardians have demonstrated their proficiency and expertise in providii ig 
services to our clients. The legislation before the committee would require all private guard ians 
to register with the National Guardianship Foundation which requires the passage of a writt sn 
guardian exam. Currently, all public guardians have passed this exam and are registered wi h the 
National Guardianship Foundation. Four public guardians have achieved advanced certifiestion 
by passing the National Guardianship Foundations' master guardian exam, fo short, OPA's 
guardians currently meet the professional registration requirements called for in this legislat on, 
and OPA’s client’s have the financial protections imposed by the bi’! on private guardians.1

The witness front Fairbanks also stated that the court visitors should be included in t re 
coverage of this legislation. Tms statement evidences a lack of understanding of the role of fee 
court visitor. In short, the court visitor is an uninterested third-party who provides an object ive 
analysis to the court on whether a guardianship should be approved. The court visitor is 
responsible for arranging evaluations of the person subjected to a guardianship petition (fee 
respondent). In addition, the visitor is charged with interviewing fee petitioner and the 
respondent, friends, family, carc providers, and others who may have information on fee abi ities 
and or disabilities of fee respondent. The court visitor then prepares a written report wife 
recommendations to the court in advance of the scheduled court hearing. Most importantly, 
wwever, while fee court visitor has access to fee respondent’s financial records as provided in 
fee court order, they do not have access to the financial resources of the protected person. 
Therefore, there is no reason to impose a bonding requirement as was suggested by the witness 
Tom Fairbanks. Finally, while the Legislature chose to transfer the court visitor function fro m 
fee court system to OPA, court visitors are independent contractors and aro not employees o: ‘
DP A or any other state agency. I would not object to this fenction being returned to the court 
lystem.

It was implied that the OPA is in league with the court visitors to steer cases towards the 
Jublic Guardians. This is not the case. The public guardians at OPA have high caseloads and 
DPA has no incentive to increase the number of cases they arc now carrying. Cases are rtgu arly 
cviewed -  as required by statute -  to determine if there is a family member, friend, or private

O P A ’ s  g u a rd ia n s  d o  n o t c u r re n tly  u n d e rg o  c r im in a l b a c k g ro u n d  c h e c k s  a s  c a lle d  fo r  in  th e  le g is la t io n , 
[a w e v e r , u p o n  a p p ly in g  w ith  th e  S ta te , a p p lic a n ts  m u s t id e n t ify  a n d  e x p la in  a n y  c r im in a l h is to ry . O P A  is  cu m  ro ily  
o n s id e rin g  im p o s in g  c r im in a l b a c k g ro u n d  c h e c k s  o n  it s  p u b lic  g u a rd ia n s .
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organization who can assume the role of guardian or conservator. OPA is guardianship res surce 
and appointment of last resort. To the extent our clients can be served by family or private 
entities, OPA aggressively seeks these alternatives.

It was also suggested that OPA regulates private guardians. This is not accurate. OjPA 
provides public guardians where no alternative is available. We have no regulatory authority 
over private guardians. Having said that, OPA does have an obligation to ensure that persona of 
competence and training serve our clients and other vulnerable Alaskans.2 This goal woula be 
served by passage of House Bill 427.

Finally, the private guardian from Fairbanks also made representations regarding th i 
process by which this bill was drafted. While no doubt well-intentioned, her comments 
demonstrate a misunderstanding of that process. This legislation resulted from the collaboi itive 
participation from a number of individuals and agencies concerned about guardianship refo m. 
They included Adult Protective Services, The Alaska Trust Company, the Alaska Court Syj tem, 
the Office of the Long Term Care Ombudsmen, the Office of Publio Advocacy, the Disabil ty 
Law Center, private attorneys, court visitors, and private professionals providing guardianship 
and conservatorship services, Mr. Dave Shady, the principal at PGSC, was also invited to 
participate.

In closing, I would only state that it is not possible to respond in this letter to all of t le 
verbal and written comments made by the witness from Fairbanks. I am happy to make eta Fand 
myself available to address any concerns or issues committee members may have regarding her 
testimony, or any other concern with this legislation.

Thank you again for hearing this important legislation.

Sincerely,

IE OF PUBLIC ADVOCACY

shuaP. Fink 
Public Advocate

T o  th is  e n d  i t  is  a ls o  a c c u ra te  to  s ta te  th a t th e  fo rm e r d ire c to r a t O P A  h a d  a  h a n d  in  p o in tin g  o u t to  tfw  

c o n c e rn s  a b o u t su sp e c te d  ir re g u la r it ie s  a n d  m ism a n a g e m e n t a t C A P A , a  p r iv a te  g u a rd ia n , -who is  n o w  th e  a u b j

o n g o in g  lit ig a t io n . A s  s u c h , I  w o u ld  p re fe r  n o t to  c o m m e n t H o w e v e r , I  w il l  mako m y s e lf  a v a ila b le  to  lc g i? )a  

w h o  m a y  w is h  to  d is c u s s  th is  m a tte r, a n d  w o u ld  n o te  th a t th e  c a se  w a s  c o v e re d  e x te n s iv e ly  in  b o th  A n c h o ra g e  

F a irb a n k s ' n e w s p a p e rs .

c o u rt

Ife c to f

o rs

a n d
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p r o h ib it e d .



o*+/ 0 0 /  jcatm 0 2 : 1 1  yk)/4b888G0

TO: Peggy Wilson

RE: Unfinished Testimony HB 427

BY: “B” Jarvi

With regard to HB 427 formulated by ASAGA (90% membership composed! of OPA 
employees) OPA staff and directors, court visitors (OPA contractors) and a lew others, I 
do affirm that I was not invited to join in the development of the draft of the bill. This is 
the second time they submitted a self-serving bill. Senator Gary Wilken w ai approached 
to sponsor the former bill; when he found that assurances had been made to jjtim then too 
and the committee that were not based on fact, he refused to sponsor the bill.]

I1
I again affirm that I have no objection to stringent licensing and certification procedures 
that include criminal checks. However, 1 do object that only private professional 
guardians are singled out for these licensing requirements. I want to see thatjjguardians 
hired by the Office of Public Advocacy be required to meet the same requi rements and 
that they also have to absorb the cost of licensing and certification prior to tfcpir being 
hired by the state agency. These conditions and requirements for liability insurance and 
criminal checks should apply to OPA employees and contractors as well.

j
1

References were made to the fact that CAPA went bankrupt and that the OPA is still 
dealing with the fallout of that situation. CAPA’s director reported the problems on her 
own when she discovered the irregularities which had occurred during the diiliectorship of 
the former director. Somehow, the OPA which is charged with the oversighljof private 
guardians had remained in the dark about the situation for some time. Court) visitors did 
not recognize the problems until they were pointed out to them. It is my understanding 
that CAPA had sufficient insurance coverage to protect all of the clients but <jj)PA 
attorneys failed to file the necessary claims despite being informed of the facjf The 
former director of CAPA was told in a recent case by the probate master thatiln all 
evidence submitted to the Master for review, the Master could find no evidence that the 
director had done anything wrong. '

OPA’s court visitors need to meet stringent requirements and the background and 
educational checks as well. There is no way they can review the work of a licensed 
guardian or conservator unless they meet the criteria themselves. It is my beftef that all 
court visitors should be qualified to meet the requirements for the RG or MGjexam.
They should all serve an internship under the direction of a qualified guardiajji or in a 
guardianship agency. OPA should not intern its own court visitors.

!

Complaints about OPA case management, lost assets, making partial guardianships full 
when transferred to OPA, without petition or hearing or notification of spouses or family 
members, lack of sensitivity to cultural and ethnic norms and customs, failure to exercise 
the duties of a guardian or conservator are commonplace. OPA has been subjected to
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four legislative audits and the conflict of interest it has with private agencies|by virtue of 
being both a regulator and competitor were mentioned in all of them. ;

I
The conflict of interest issue and the lack of training exhibited by OPA’s court visitors 
was also the subject of an Elders Issues Task Force forum to which Interior legislators 
were invited. The recommendations recommeuded that OPA’s own work belreviewed on 
the same basis as that of private professional agencies and that could only be (achieved by 
moving the court visitors away from the OPA. Other recommendations included a 
request that court appointed attorney contracts be abolished and that attorney^ to 
represent respondents be drawn from a list of attorneys willing to handle the £ases, or in 
the alternative, have a GAL other than the sole contractor attorney appointed |n  every 
case; that public guardians not be allowed to give Powers of Attorney on behjjdf of their 
wards to other private non -profit agencies who provide services to the ward;|that OPA 
be required to account for all assets and their disposition . There were othersi

Now, on to the unfinished testimony:
i

Article 3 Practices Sec. 06.26.110

How can the fee schedule of a private professional entity show a maximum amount that 
the ward or protected person? I would prefer that it be amended to read that “!*The fee
schedule and will agree that the entity will not charge the ward in excess of an amount
that represents OPA's costs to provide the necessary services” In court OPAsf attorneys 
represent that OPA charges $40 per month, therefore, the contract attomey/GAL argues 
that it is in the ward’s best interest to have OPA serve as guardian/conservator. What 
they do not represent to the court is that private entities have to pay their own overhead 
and benefits and other costs of doing business. For instance, I know of no othfcr 
guardians who are paid $35 per hour with a full benefit package other than at (J)PA. The 
last study made on the subject two years ago placed the cost to the state at $1,742. Per 
month per ward to provide guardianship/conservatorship services. Price fixing becomes 
something that buries private entities. Another problem is that an OPA attorney will call 
for hearing after hearing just to get a private agency to cave in. We cannot appear in 
court without an attorney at our expense; OPA’s court appointed attorneys are at state 
expense. In a recent c ase, where PGSC offered to do a case for free at no cost: to the 
state, the c ourt appointed attorney and the court visitor called for a number of bearings. 
Because PGSC was not being paid for its work due to a complete lack of funds above and 
beyond the cost of care, we could not afford to pay an attorney to fight for the ease. We 
gave up...the state now .had an additional $1,742 to pay in OPA costs as opposed to 
having a vulnerable person in a nursing home being cared for at no cost to the state for 
the guardianship and conservtorship.

Page 10, Sec. 13.26.001 Adoption of standards of practice.

(8) Why is the “department” allowed to b e present only v. hen a private professional 
guardian or a private professional conservator in involved in the proceeding? Why does 
this not include OPA and private family guardians?
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Page 11 Sec. 13.26.025 Appointment of a guardian ad litem.

Why this section? It appears to assure the court appointed OPA attorney a gijjarantee of 
being on the state payroll indefinitely. An attorney is appointed for the 
guardianship/conservatorship proceeding and his role ends with the appointajje 
guardian or conservator as the case may be. He then is to take his direction 
appointed guardian or conservator rather than the incapacitated ward. Keepi 
guardian ad litem will assure his continued control of the guardianship for O

nt of a 
the 

him on as 
*A.

fjom

Further, if OPA competes with the private sector for appointments, it is a seri >us conflict 
of interest for them to also be allowed to serve as guardian ad litem for wards in the 
private sector. OPA should not be allowed to regulate and compete with the jjrivate 
sector. They need to either be a regulator and overseer or a service provider I jut not both.

i

Page 15 Sec 12 . Sec 13.26.12(a) amended to read o r on the court’s own motion. 
should not be allowed. If OPA is charged with oversight and regulation, then Biis is yet 
“one more threat without recourse” to professional guardians who are not affii iated with 
OPA. It sounds as though there is no recourse or due process here.

Page 23 Sec. 24 AS 13.26.285(e) I-
Needs to be qualified. Many times families who do not five in Alaska and wl jo have 
little or no contact with a ward or protected person will ask the conservator to fake care of 
all burial arrangements and to close out the case without the family’s involvement I 
would like to see something in the statutes that families can authorize a conservator to 
proceed as a personal repesentative would as long as there is a stipulation or s«fit of 
power of attorney given to the conservator either prior to death of the ward or protectd 
person or immediately after death by heirs and or family members.

»
Page 24 Sec. 26 AS13.26380(b) j!i
Should be left as is or modified to reflect that the pubic guardian must report o|p its efforts 
to find a suitable entity or person to serve as guardian and/or conservator. Thejiproposed 
change asking only for information on the availability of a private guardian or 
conservator is dangerous. OPA should b e required to report on such availability when 
they appear for the permanent bearing or when they file the guardianship impfctnetation 
plan, 90 days after permanent appointment IN a recent case OPA spent down ft client 
from CAPA (wbo^e case OPA was supposed to be looking over for irregulariti fa before 
transferring the case to a private entity) in an alarming manner during OPA’s temporary 
appointment. He went to OPAwith $110,000, less than 6 months later, OPAhajj spent 
him down to $25,000 with a use for that, too. It is too long a time for OPA to 1 jave a 
client for one year before trying to find an alternate guardian or conservator. Elides at 
the current time, OPA’s conservatorships are not being reviewed by court visitors
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because “we have a conflict of interest because we contract with OPA and tftere are too 
many OPA cases.”

In closing I would like to 6tate that the Native gioups and organizations wet s not asked 
for input Furthermore, the Real Systems Task Force is working on changes fhat might 
impact Alaska's guardianship and consevatorship system.

There has been much attention focused on guardians and their ignorance of i ,DA and 
independent living advocacy and the issues involving that. . Accountability of all 
guardians is a hot topic right now, not ju9t the professional guardians; in fact the 
majority of complaints about guardians center around the state agencies thatiprovide such 
services.

ThiB is a self-serving bill that is designed to assure the perpetuity of a  state i 
not a t all regulated but is allowed to function both as com petitor and regulat 
agencies that m ust bear their own costs o f business. This bill am ounts to unfj 
practices, discrim inatory regulation and in some aspects denies due process 
agency’s public sector com petitors.

“B’W arvi 
PGSC
PO Box 72250 
Fairbanks, A K  99707

;ency that 
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April 5. 2004

The Honorable Peggy Wilson, Chair
House Health, Education and Social Services Committee
Alaska Capitol, Room 104
Juneau, Alaska 99801-1182

RE: HB 427 (Anderson>—Support

Dear Chair Wilson:

On behalf of the AARP members In Alaska, we recommend that you and your 
colleagues on the House Health, Education and Social Services Committee 
support HB 427, authored by Representative Tom Anderson.

AARP believes that all states should enact guardianship and conservatorship 
laws that Incorporate procedural and legal due process safeguards for persons in 
need of protective m easu'es.

Alaska should:

» require all guardians to receive adequate training and information about 
their responslbllitlesiand requirements:

• mandate certification of guardians who serve multiple, unrelated 
incapacitated people (certification programs should include training, 
testing and accountability requirements);

• make guardians’ financial exploitation of wards a  criminal offense and 
hold guardians personally liable to ward3 for misappropriated funds or 
assets;

• address state courts' authority to make guardianship determinations when 
potential wards have ties to more than one state; and

• codify, simplify and clarify trust laws by modeling them on the Uniform 
Trusts Code promulgated by the National Conference of Commissioners 
on Uniform State Laws.

HB 427 represents the best current thinking of many organizations concerned 
with establishing the "best practices" of guardianship into state statute. It Is a 
complex area that ha9 long warranted attention by the Legislature.

AARP recommends an "AYE* vote on HB 427.

3601 CSsmSuttQ 1420 (Anchorage AK99503 1907-341.2277 1907-341-2270fax 11-877-434-7598TTY 
James 6. Parkel, President | William D. Novell!, Executive Director and CEO j www.aarp.org

http://www.aarp.org
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Should you have any questions about our position, please feel free to contact 
Marie Dariin (907.586.3637), Coordinator of the AARP Capitol City Task Force; 
Patrick Luby (907.762.3314), AARP Legislative Representative; or me 
(907.245.5259).

Thank you for your consideration.

Marguerite Stetson 
AARP Alaska
State Coordinator for Advocacy 
3009 Northwood Street 
Anchorage, AK 99517-1871 
907.245.5259 voice 
907.245.5279 fax 
ffma9@aurora.uaf.edu

CC; Vice-Chair Cari Gatto
Representative John Coghlll 
Representative Paul Seaton 
Representative Kelly Wolf 
Representative Sharon Cissna 
Representative Mary Kapsner 
Representative Tom Anderson 
Marie Dariin 
Patrick Luby

Sincerely,

mailto:ffma9@aurora.uaf.edu
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S TA TE  OF A L A S K A
u n c  i :  o f  p u b l i c  a d v o c a c y

FRANK MURKOft'SKI, GOV ZSNOR

909 W. 5 W A V E , SUITE SiS 
ANCHORAGE, ALASKA 99501 
PHONZi (997) 2*7-5500 
PAX: (907)2*9385

April 6,2004

The Honorable Peggy Wilson, Chairwoman 
House Cominittee on Health,
Education & Social Services 
Alaska State Legislature

RE: House Bill 427, An Act relating to guardianships and conservatorships 

Dear Representative Wilson,

Thank you for hearing House Bill 427 in the HESS con mittce. It is my firm belief 
this legislation is critical to ensuring the safety and well being of vulnerable adults under the 
supervision of guardians and conservators. It is my further belief that this legislation is a 
prerequisite to the establishment of private guardians and conservators in Alaska to serve 
State’s growing population of vulnerable and incapacitated adults. Again, thank you for 
addressing this legislation..

that

our

Having said that, I need to address certain comments and testimony given at the last 
;ommittcc meeting that may have led to some misunderstandings.

First, this legislation would result in the regulation of professional guardians and 
conservators -  those who are in the business of providing guardianship and conservatorship 
lervices. It would not impact family members who are performing this role for their disabled 
amily members. It would also exempt financial institutions who are performing this role, si ice 
hey are sufficiently regulated under current law. The only provision in this legislation that 
mposes a new requirement on family guardians is proposed AS 13.26.145(c), which states tl tat 
vhen appointing a relative or friend as guardian the court shall require th*' the proposed 
juardian complete one hour of mandatory education on the basics of guardianship. OPA wolild 
irovidc this training at no cost to that individual

There were also several comments made about the Public Guardian section of the Oflice 
■f Public Advocacy (OPA) that must be corrected. OPA docs not charge $40 an hour for 
.uardianship services as was represented by a witness from Fairbanks. OPA charges monthlV 
res for conservatorship and guardianship services which are set forth in regulation and are b ised 
pon the total value of a client's liquid assets. Forty dollars (S40) per month is charged to cli aits 
/ho have liquid assets of less than $10,000. Above that, a sliding scale is applied. In no oasi 
hall the monthly fee exceed $145. The great majority of OPA’s public guardian clients have
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extremely limited resources and are either charged $40 per month for our services or receivje fee 
deferrals and/or fee waivers as a result of financial hardship.

It was also suggested that OPA’s public guardians should fall within the coverage o : this 
legislation. This suggestion ignores the fact the OPA’s public guardians are State cmployci is and 
are regulated by the processes of State government OPA’s guardians are subject to ovcrrif ht by 
the Public Advocate, who reports to the Commissioner of Administration. Both the 
commissioner and myself serve at the pleasure of the governor. We are also subject to ovei right 
by the Legislature. Moreover, assuming for purposes of argument that a public guardian wire to 
take financial advantage of a client, that client would be protected and the risk management 
function of the Department of Law would indemnify all client losses. Finally, and most 
importantly, OPA’s guardians have demonstrated their proficiency and expertise in providii g 
services to our clients. The legislation before the committee would require all private guaic iana 
to register with the National Guardianship Foundation which requires the passage of a writt si 
guardian exam. Currently, all public guardians have passed this exam and are registered wi h the 
National Guardianship Foundation. Four public guardians have achieved advanced certifies tion 
by passing the National Guardianship Foundations' master guardian exam. In short, OPA’s 
guardians currently meet the professional registration requirements called for in this lcgislat on, 
and OPA’s client’s have the financial protections imposed by the bill on private guardians.1

The witness front Fairbanks also stated that the court visitors should be included in t le 
coverage of this legislation. This statement evidences a lack of understanding of the role of fie 
court visitor. In short, the court visitor is an uninterested third-party who provides an object ive 
analysis to the court on whether a guardianship should be approved. The court visitor is 
responsible for arranging evaluations of the person subjected to a guardianship petition (the 
respondent). In addition, the visitor is charged with interviewing the petitioner and the 
respondent, friends, family, care providers, and others who may have information on the abi ities 
and or disabilities of the respondent The court visitor then prepares a written report with 
recommendations to the court in advance of the scheduled court hearing. Most importantly, 
lowever, while the court visitor has access to the rcspondent’6 financial records as provided in 
tie court order, they do not have access to the financial resources of the protected person. 
Therefore, there is no reason to impose a bonding requirement as was suggested by the witness 
rom Fairbanks. Finally, while the Legislature chose to transfer the court visitor function from 
he court system to OPA, court visitors are independent contractors and are not employees oi 
OPA or any other state agency. I would not object to this fhnction being returned to the court 
iystem. 1

It was implied that the OPA is in league with the court visitors to steer cases towards ihe 
Jublic Guardians. This is not the case. The public guardians at OPA have high caseloads ard 
OPA has no incentive to increase the number of cases they are now carrying. Cases are regularly 
cviewod -  as required by statute — to determine if there is a family member, friend, or priva c

O P A ’ s  g u a rd ia n s  d o  n o t c u rre n tly  u n d e rg o  c r im in a l b a c k g ro u n d  c h e c k s  as c a lle d  fo r  in  th e  le g is la t io n  
[o w e v c r , u p o n  a p p ly in g  w ith  th e  S ta te , a p p lic a n ts  m u s t id e n t ify  a n d  e x p la in  a n y  c r im in a l h is to ry . O P A  is  c u r r  m tly  
o n s id e rin g  im p o s in g  c r im in a l b a c k g ro u n d  c h e c k s  o n  it s  p u b lic  g u a rd ia n i.
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organization who can assume the role of guardian or conservator. OPA is guardianship res Durce 
and appointment of last resort To the extent our clients can be served by family or private 
entities, OPA aggressively seeks these alternatives.

It was also suggested that OPA regulates private guardians. This is not accurate, OjPA 
provides public guardians where no alternative is available. We have no regulatory authority 
over private guardians. Having said that, OPA does have an obligation to ensure that persons of 
competence and training serve our clients and other vulnerable Alaskans.2 This goal woula be 
served by passage of House Bill 427.

Finally, the private guardian from Fairbanks also made representations regarding th > 
process by which this bill was drafted. While no doubt well-intentioned, her comments 
demonstrate a misunderstanding of that process. This legislation resulted from the collaboi ative 
participation from a number of individuals and agencies concerned about guardianship refo re. 
They included Adult Protective Services, The Alaska Trust Company, the Alaska Court Syi tern, 
the Office of the Long Tcnn Care Ombudsmen, the Office of Publio Advocacy, the Disabil ty 
Law Center, private attorneys, court visitors, and private professionals providing guardianship 
and conservatorship services. Mr. Dave Shady, the principal at PGSC, was also invited to 
participate.

In closing, I would only state that it is noi possible to respond in this letter to all of t le 
verbal and written comments made by the witness from Fairbanks. I am happy to make sta F and 
myself available to address any concerns or issues committee members may have regarding her 
testimony, or any other concern with this legislation.

Thank you again for hearing this important legislation.

Sincerely,

OFFICE OF PUBLj

^ 7
Joshua P. Fink 

//Public Advocate

To this end it is also accurate to state that the former director at OPA had a hand in pointing out to the com 
concerns about suspected irregularities and mismanagement at CAPA, a private guardian, who is now the subj Kt of 
ongoing litigation. As such, I would prefer not to comment. However, I will make myself n v a ila U e  to legiiJaors 
who may wish to discuss this matter, and would note that the case was covered extensively in both Anchorage land 
Fairbanks’ newspapers.
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• Josh Fink, Office of Public Advocacy - OFFNET

• Jim Parker, Office of Public Advocacy -  OFFNET

• Suzanne Armstrong, Long-term Care Ombudsman’s Office -  Anchorage LIO

• Betty Wells, Ak State Association for Guardianship and Advocacy -  ANC LIO

• Sharon Wells, Private Professional Guardian -  Anchorage LIO

• Bob Tenzenik, Family Guardian -  Anchorage LIO


