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23-LS1514\S.5

Kurtz
2/16/04
AMENDMENTS |-
OFFERED IN THE HOUSE BY REPRESENTATIVE GRUENBERG

TO: CSHB 414(STA)

Page 1, line 1, following "ﬁ”ing":

Delete "the"

nman
Insert d



10

12

13

14

15

23-LS1514\S .6

Kurtz
2/16/04
AMENDMENT # 2
OFFERED IN THE HOUSE BY REPRESENTATIVE GRUENBERG

TO: CSHB 414(STA)

Page 1, lines 6 - 7:
Delete "secs. 2 -7 and 9"

Insert "secs. 2 - 8 and 10"

Page 2, following line 2:
Insert anew bill section to read:

v« SBC. 3. AS 15.40 is amended by adding a new section to read:
Sec. 15.40.145. Temporary appointment of United States senator. wnen a

vacancy occurs in the office of United States senator, the governor may appoint a
qualified individual to fill the vacancy temporarily until the results of the special
election called to fill the vacancy are certified. |f a special election is not called for
the reasons set out in AS 15.40.140, the individual shall fill the vacancy temporarily

until the results ofthe next general election are certified."

Renumber the following bill sections accordingly.
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23-LS1514\H.2
Kurtz
214104

AMENDMENT # 3"

OFFERED IN THE HOUSE BY REPRESENTATIV5 GRUENBERG

TO: HB 414

Page 3, following line 14:
Insert a new bill section to read:

+ SBC. 7. AS 15.45.010 is amended to read:
Sec. 15.45.010. Provision and scope for use of the initiative. The 1aw-

making powers assigned to the legislature, INClUding the power assigned to the
legislature by the Seventeenth Amendment to the Constitution of the United
States to direct how vacancies in the United States Senate shall be filled, may be
exercised by the people through the initiative. However, an initiative may not be
proposed to dedicate revenue, to make or repeal appropriations, to create courts, to

define the jurisdiction of courts or prescribe their rules, or to enact local or special

legislation."

Renumber the following bill sections accordingly.
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Kurtz

AMENDMENT #4 By & /e

OFFERED IN THE HOUSE
TO: CSHB 414(STA)

Page 4, following line 7:
Insert new bill sections to read:
"* Sec. 10.«The uncodified law of the State of Alaska is amended by adding a new section

to read:
CONTINGENT EFFECT. Sections 1- 7and 9 ofthis Act take effect only if

(1) asubstantially similar initiative is adopted by the voters;
(2) thai initiative is subsequently invalidated by a court in a final judgment
that the federal constitution limits the electorate's ability to enact an initiative on this subject;

and
(3) the time for an appeal of the judgment has expired or, if an appeal was

taken, a final order on the appeal has been entered invalidating the initiative.

*Sec. 11, Ifsecs. 1- 7and 9 of this Act take effect, they take effect on the date that the
time for an appeal of ajudgment under sec. 10(2) of this Act has expired or the court order
specified in sec. 10(3) of this Act becomes final."
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|:. App. 1992); Alaskans
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Jber to ten per cent
?Ieast two-thirds of
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[districts™ for “election
Icral. — An initiative
gs seen to contain an
not be filed and
February 1,

sufficient on its face

611 Constitution o+ Alaska

before it may be accepted for filing, i.e., it must have
the requisite number of purportedly valid signatures
before it may be filed in the office of the attorney
general; a petition deficient in this respect should be
returned to the sponsors. February 1, 1984 Op. Atty

Gen.
AS 15.45.170 authorizes a supplementary petition,

Art. XI, s 4

but that privilege is alforded only when a petition,
believed to contain a sufficient number of signatures
ofqualified voters, is later found to contain signatures
ofpersons who are not qualified voters; in such a case,
the Intent defect of numbers may be cured, but where
the defect is patent, the petition may not be accepted
for filing. February 1, 1984 Op. Att'y Gen.

NOTES TO DECISIONS

Sufficiency of summnry. — In preparing sum -
mary ofsubject matter of proposed bill, the lieutenant
governor is entitled to rely on the premise that read-
ers ofthe summnry understand that in the absence of
explicit language to the contrary, state initiatives are
intended to change state law and bind the state
government, not federal law und the federal govern-
ment, thus he need notgive "special-reminders to the
voters regarding the scope of n state initiative. Bur-
gess v. Miller, 654 P.2d 273 (Alaska 1982).

Summary’s prediction as to proposed bills effect
was amply supported by text of bill, consequently the
summary’s use of the language “would prevent” was
neither misleading nor inaccurate. Burgess v. Miller,
654 P.2d 273 (Alaska 1982).

Quoted in Walters v. Cease, 388 P.2d 263 (Alaska
1964),

Cited in Yute Air Alaska, Inc. v. McAlpine, 698 P.2d
1173 (Alaska 1985); Shetters v. Stale, 832 P.2d 181
(Alaska Ct. App. 1992).

Section 4. Initiative Election. An initiative petition may be filed at any time. The
lieutenant governor shall prepare a ballot title and proposition summarizing the
proposed law, and shall place them on the ballot for the first, statewide election held more
than one hundred twenty days after adjournment of the legislative session following the
filing. If, before the election, substantially the same measure has been enacted, the

petition is void.

Effect ofamendments. — The amendment, effec-
tive October 10, 1970 (6th Legislature’s SJR 2(1970)),
substituted “lieutenant governor” for “secretary of
state”in the second sentence.

O pinions of nttomey general. — An initiative

petition must be filed before the start ofthe legislative
session in order to be presented to the electorate nt
the first state-wide election held 120 or more days
after the conclusion of that session. February 1, 1984
Op. Att'y Gen.

NOTES TO DECISIONS

This section must be interpreted broadly and 1 time. Starr v. Hngglund, 374 P.2d 316 (Alnskn 1962).

not narrowly as to the scope of legislative power. )
Warren v. Boucher, 543 P.2d 731 (Alaska 1975).

Purpose ofamending section prior to its adop-
tion.— Asoriginally introduced, this section provided
that laws proposed by the initiative shall be submit-
ted to the voters “at an election not later than 180
days after the adjournment of the legislative session
following the filing of the petition.” This proposal was
amended before adoption to read as it does now. The
purpose of the nmendmcnt, as explained by one ofits
sponsors, was to doaway with the high costs ofspecinl
elections for such matters (estimated at $40,000), by
requiring that the initiative proposition go on the
ballot at a statewide election, whether it be primary or
ageneral election or a special election called for some
other purpose. Starr v. Ilagglund, 374 P.2d 316 (Alas-
ka 1962).

Placement on statewide election bnllot. — An
initiative proposition may be placed on the bnllot for
the first available statewide election held more than
120 days after adjournment of the legislative session
following its filing because of special circumstances.
Starr v, Hngglund, 374 P.2d 316 (Alaskn 1962).

This section was not designed with the objective iff
depriving the people ofthe right to vote if by reason (If
circumstances, such as an injunction preventing (hi
secretary of state [now lieutenant governor] from’
placing an initiative proposition on the bnllot, it
became impossible to submit the proposition nt the
“first” statewide election held within the proscribed

The words “substantial”or “substantially”are
relative, inexact terms. Their meaning is quite elu-
sive. The meaning ofsuch terms can bo derived only
by reference to all the circumstances surrounding the
context in which they are used. Warren v. Boucher,
543 P.2d 731 (Alaska 1975).

The term “substantially the same measure”must be
viewed against the total structure contemplated in
this article in the matter ofdirect legislation. Warren
v. Boucher, 543 P.2d 731 (Alaskn 1975).

W hen substantial similarity exists. — If in the
main the legislative net achieves the same general
purpose as the initiative, if the legislative act accom-
plishes that purpose by means or systems which are
fairly comparable, then substantial similarity exists.
W arren v. Boucher, 543 P.2d 731 (Alaska 1975).

It is not necessary that the two measures corre-
spond in minor particulars, or even as to all major
features, if the subject matter is necessarily complex
or if it. requires comprehensive treatment. Warren v.
mBoucher, 543 P.2d 731 (Alnskn 1975). >

Legislative discretion. — It is clour that the"
legislative act need not conform to the initiative in all
respects, and that the framers intended that the
legislature should have some discretion in deciding
how far the legislative act should differ from the
provisions of the initiative. Warren v. Boucher, 543 /

2d 731 (Alaska 1975). /

The broader the reach of the subject matter, the
more latitude must, be allowed the legislature to vary
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MEMORANDUM February 6, 2004

SUB\]ECT HB 414 and Initiative Relating to Filling Vacancies in the U.S.
Senate (Work Order No. 23-LS1514)

TO: Representative Lesil McGuire
Attn: Vanessa Tondini

FROM: Kathryn K urtzJ~»

Legislative Counsel

You have asked whether HB 414 would be considered "substantially the same" as the
proposed initiative to fill U.S. Senate vacancies exclusively by election for purposes of
art. X1, sec. 4 of the Constitution of the State of Alaska. The two are substantially the

same.

Constitutional and statutory provisions

The state constitution and statutes address what happens if legislation is enacted that
addresses the subject matter of a proposed initiative. Under art. X1, sec. 4, of the
Constitution of the State of Alaska, a proposed initiative is void if the legislature passes a
law that is "substantially the same measure” as the proposed initiative.1 Under
AS 15.45.210, the lieutenant governor, with the concurrence of the attorney general, is
responsible for determining whether an Act of the legislature is substantially the same as

a proposed initiative.2

1 Article XI, sec. 4, Constitution of the State of Alaska states:

INITIATIVE ELECTION. An initiative petition may be filed at
any time. The lieutenant governor shall prepare a ballot title and
proposition summarizing the proposed law, and shall place them on the
ballot for the first statewide election held more than one hundred twenty
days after adjournment of the legislative session following the filing. If,
before the election, substantially the same measure has been enacted, the

petition is void.

2 AS 15.45.210 states:
Determination of void petltlon If the lieutenant governor, with

the formal concurrence of the attorney general, determines that an act of



The test of how similar a measure enacted by the legislature and an initiative must be for
the legislative measure to operate to invalidate the initiative was set out in Warren v.
Boucher, 543 P.2d 731 (Alaska 1975). The Warren court noted:

[T]he legislative act need not conform to the initiative in all respects,
and ... the [constitution's] framers intended that the legislature shouid
have some discretion in deciding how far the legislative act should differ
from the provisions of the initiative. The question, of course, is how great
is the permitted variance before the legislative act becomes no longer

substantially the same.

Upon reflection we have concluded thai the legislature's discretion

in this matter is reasonably broad.

The court fashioned the following as a general test:

... [i]f in the main the legislative act achieves the same general purpose as
the initiative, if the legislative act accomplishes that purpose by means or
systems which are fairly comparable, then substantial similarity exists. It
is not necessary that the two measures correspond in minor particulars, or
even as to all major features, if the subject matter is necessarily complex
or requires comprehensive treatment. The broader the reach of the subject
matter, the more latitude must be allowed the legislature to vary from the

particular features of the initiative.
543 P.2d at 736.

Analysis

The text of HB 414 mirrors that of the initiative except in two respects. The initiative has
an effective date of January 1, 2005; HB 414 does not have an effective date. HB 414
has a section that amends the definition of political party; the initiative does not. These
differences do not detract from the substantial similarity of the measures. HB 414, if
enacted as introduced, would presumably take effect before January 1, 2005. But the
changes proposed in the manner of filling vacancies would be exactly the same as if the
initiative had been passed by the voters. That the bill contains additional material does
not change this fact. If HB 414 is enacted as introduced, then the initiative would be

void.

KLK:med
04-146.med

the legislature that is substantially the same as the proposed law was
enacted after the petition had been filed, and before the date of the
election, the petition is void and the lieutenant governor shall so notify the

committee.
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MEMORANDUM Febmary 15, 2004

SUB\]ECT Qualifications for Office of U.S. Senator (CSHB 414 (STA))

TO: Representative Max Gruenberg

FROM: Kathryn Kurtz

Legislative Counsel

You have asked about the constitutionality of imposing additional requirements, beyond
those listed in the qualifications clauses of Art. I, secs. 2 and 3, Constitution of the United
States, for candidates for Congress. Specifically, you asked whether the provision of
AS 15.40.010 requiring appointees to fill vacancies in the U.S. Senate to be a member of
the same political party as the previous holder of the office was constitutional, and
whether it would be constitutional to specify that individuals appointed to fill vacancies

are ineligible for election to fill the vacancy.

Vacancies in the United States Senate

Under the Seventeenth Amendment to the Constitution of the United States, "[w]hen
vacancies happen in the representation of any state in the senate, the executive authority
of such state shall issue writs of election to fill such vacancies; provided, that the
legislature of any state may empower the executive thereof to make temporary

appointments until the people fill the vacancies by election as the legislature may direct."”

This amendment clearly permits the legislature to authorize the governor to fill vacancies
temporarily by appointment, as the Alaska legislature has in AS 15.40.010. Filling
vacancies only by election, as anticipated in CSHB 414 (STA), is also clearly permitted

under the 17th Amendment.

Qualifications

Although the legislature has the power to direct elections to fill vacancies in the U.S.
Senate, and to authorize the governor to make temporary appointments to fill such

vacancies, the legislature probably does not have the authority to impose qualifications

for candidates or appointees to fill vacancies beyond those specified in the federal

constitution.

The qualifications clause of Art. I, sec. 2 provides: "No person shall be a representative

who shall not have attained to the age of twenty-five years, and been seven years a citizen
of the United States, and who shall not, when elected, be an inhabitant of that state in
which he shall be chosen.” The qualifications clause of Art. I, sec. 3 provides: "No



Representative Max Gruenberg
February 15, 2004
Page 2

person shall be a Senator who shall not have attained to the age of thirty years, and been
nine years a citizen of the United States, and who shall not, when elected, be an

inhabitant of that state for which he shall be chosen."

In U.S. Term Limits v. Thomton. 514 U.S. 779, 800-801 (1995), the Supreme Court
found that "the Framers intended the Constitution to be the exclusive source of
qualifications for Members of Congress, and that the Framers thereby "divested" States

of any power to add qualifications."

Following the decision in U.S. Term Limits v. Thomton. the Ninth Circuit developed the
following test for determining whether state requirements constitute unconstitutional
first, does the statute "create an absolute bar to candidates who

additional qualifications:
If not, does the statute "have

would otherwise qualify under the Qualifications Clause"?
the likely effect of handicapping an otherwise qualified class of candidates"? Schaefer v.
Townsend. 215 F.3d 1031, 1034 (9th Cir. 2000). At issue in that case was the ability of a
Nevada resident to file as acandidate for the special election held to fill the vacant seat of
A state statute required that candidates reside in the state at

Congressman Sonny Bono.
The court held that "California's requirement

the time the nomination papers were filed.
that candidates to the House of Representatives reside within the state before election,
violates the Constitution by handicapping the class of nonresident candidates who

otherwise satisfy the Qualifications Clause."” |d at 1037.

Although states may not impose additional qualifications for congressional office, states
place, and manner of holding elections under Art. 1, sec. 4,

may regulate the time,
"The Elections Clause gives States authority to enact

Constitution of the United States.
the numerous requirements as to procedures and safeguards which experience shows are

necessary in order to enforce the fundamental right involved. . . " U.S. Term Limits v.

Thornton. 514 U.S. at 834. Recent cases exploring the distinction between qualifications

and "procedures and safeguards” include:

Campbell v. Davidson. 233 F.3d 1229 (10th Cir. 2000) (holding that requirement
that candidates be registered voters is a substantive requirement that

impermissibly imposes qualifications upon would-be candidates for Congress,
and not merely a procedural regulation);

Cartwright v. Barnes. 304 F.3d 1138 (11th Cir. 2002) (law that candidates of
political groups other than political parties must obtain signatures of 5% of the
total registered voters in order to appear on the ballot as a cancudate for federal
office was an election procedure and not a substantive qualification);

Merle v. United States, 217 F.Supp. 2d 560 (D. N.J. 2002) (the federal Hatch Act,
prohibiting federal employees from seeking office in a partisan election, is a
permissible regulation, not a qualification); and

Biener v. Calio. 2003 U.S. Dist. LEXIS 752 (D. Del. 2003) (a $3,000 filing fee
for candidates for U.S. representative was not an impermissible wealth

qualification), SE€ also Biener v. calio, 209 F. Supp. 2d 405 (D. Del. 2002).



Representative Max Gruenberg
February 15, 2004
Page 3

Constitutionality of AS 15.40.010

AS 15.40.010 provides:

Sec. 15.40.010. Conditions and time of filling vacancy by appointment
and SpeCial election. when a vacancy occurs in the office of United
States senator, the governor, at least five days after the date of the vacancy
but within 30 days after the date of the vacancy, shall

(1) appoint a qualified person who, if the predecessor in office was
nominated by a political party, has been, for the six months before the date
of the vacancy, and is, on the date of appointment, a member of the same
political party as that which nominated the predecessor in office to fill the
vacancy temporarily until the vacancy is filled permanently by election;

and

(2) by proclamation and subject to this chapter, call a special

primary election and a special election to fill the vacancy for the
remainder of the term of the predecessor in office if the predecessor's term

would expire more than 30 calendar months after the date of the vacancy.

The requirement that appointees be of the same political party as the predecessor in office
appears to be more like the registration and residency requirements that were held to be
unconstitutional qualifications in the cases outlined above than a permissible time, place

and manner regulation. AS 15.40.010 might be vulnerable to a constitutional challenge

on this basis.

Still, at least three other states require that temporary appointees be members of the same
Arizona, A.R.S. 16-222; Hawaii, H.R.S. 17-1; and

political party as the predecessor:
There are no reported decisions challenging the

Utah, Utah Code Ann. 20A-1-502.
constitutionality of those statutes.

Making appointees ineligible to seek election
Adding a statutory provision making temporary appointees ineligible for election to fill
vacancies in the U.S. Senate might be held to be an unconstitutional qualification, but the

On the one hand, it creates a situation like that in the Hatch Act case,

case is less clear.
In that

where the individual would have to choose between appointment and election.
case, the court did not find an unconstitutional qualification. However, the proposed
requirement has a temporal element as well, like the residency requirement in the 9th
Circuit case, or the registration requirement in the 10th Circuit case-both of which were

held to be unconstitutional qualifications. There is certainly a significant risk that such a

statutory provision would be found to consth"” in unconstitutional qualification.

KLK:med:Imb
04-191.med
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MEMORANDUM February 19, 2004
SUBJECT The 17th Amendment - CSHB 414(JUD),

(Work Order No. 23-LS1514\U))

TO: Representative Lesil McGuire
Attn: Vanessa Tondini

FROM: Kathryn Kurtz O f-
Legislative Counsel

You requested an opinion on the constitutionality of amendment 23-LS1514\H.2. That
amendment would amend AS 15.45.010 to provide in pait "[tlhe law making powers

assigned to the legislature, inCIUding the power aSSigned_tO the IGgiSlatU_re by the
Seventeenth Amendment to the Constitution of the United States to direct how
vacancies in the United States Senate shall be Tilled, may be exercised by the people

through the initiative."

You asked whether the people currently have the power to direct by initiative how
vacancies in the office of U.S. senator are filled, or whether the legislature would need to
delegate this power by statute? You also asked whether the proposed amendment would

constitute an indirect constitutional amendment.

The 17th Amendment provides, in part:

When vacancies happen in the representation of any State in the Senate,
the executive authority of such State shall issue writs of election to fill
such vacancies: Provided, That the legislature of any State may empower
the executive thereof to make temporary appointments until the people fill
the vacancies by election as the legislature may direct.

Whether the people currently have the power to direct by initiative how vacancies in the
office of U.S. Senator should be filled is not clear. The current initiative scheduled to
appear on the ballot in November 2004 assumes that they do. The attorney general has
opined that they do not, and recommended that the initiative not be certified for that
reason.1l The Superior Court ordered that the initiative application be certified,2citing in

1 Op. Atty. Gen. 663-04-0024, October 20, 2003.

2 Final Judgment, 3AN-03-12217 C| (November 3, 2.003).



Representative Lesil McGuire
February 19,2004
Page 2

its oral decision3recent precedent from the Alaska Supreme Court holding that unless an
initiative is clearly unconstitutional, the court should wait until the initiative is passed by
the voters to determine its constitutionality. See Kodiak Island Borough v. Mahoney, 71

P.3d 896 (Alaska 2003).

It is a question of federal constitutional law, and the proposed amendment H.2 should not
make a difference in how that question is answered. It would merely be an assertion on
the part of the legislature of the view that the people do have the power to direct by

initiative how United States Senate vacancies are filled.

If HB 414 was enacted with this amendment, it would not constitute an indirect
amendment to the Alaska constitution. The state constitution is clear that the law-making
power of the people is coextensive with that of the legislature, with a few limited
exceptions. Article XI, secs. 1 and 7, Constitution of the State of Alaska. The issue is
whether the wording of the 17th Amendment to the federal constitution poses an
additional limitation, beyond those expressly spelled out in the state constitution, on the

power of the people to legislate by initiative.

KLK:med
04-208.med

3 Transcript of oral decision rendered October 30, 2003 by Judge Rindner in 3AN-03-
12217 CI.
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MEMORANDUM March 3, 2004

SUBJECT Is CSHB 414(JUD) substantially similar to the initiative on filling
senate vacancies? (Work Order No. 23-LS1514\U)

TO: Representative Lesil McGuire
Attn: Heath Hilyard

FROM: Kathryn Kurtz
Legislative Counsel

You have asked whether CSHB 414(JUD) is considered "substantially the same" for
purposes of art. XI, sec. 4 of the Constitution of the State of Alaska as the proposed

initiative to fill U.S. Senate vacancies exclusively by election.

These differences exist in the present version, CSHB 414(JUD) as well, although the
changes to the definition of political party made in CSHB 414(JUD) are different than

those in HB 414.

In addition, the present version of the bill includes the following new sections.

Section 1 provides a statement of legislative intent that the provisions of the Act
relating to filling Senate vacancies not be repealed for two years after the
effective date of the Act.

e Section 3 authorizes temporary appointments by the governor to fill vacancies in
the U.S. Senate pending certification of election results.

The new section | does not change the analysis. An initiated law may not be repealed

within two years of its effective date under art X1, sec. 6, Constitution of the State of

Alaska.

However, the new section 3 might lead the lieutenant governor to conclude that the bill is
no longer substantially similar to the initiative, as it does significantly change the method
for filling vacancies from the method proposed in the initiative, which makes no

provision for appointments by the governor.



Representative Lesil McGuire
March 3, 2004
Page 2

Under art. X1, sec. 4, of the Constitution of the State of Alaska, a proposed initiative is

void if the legislature passes a law that is "substantially the same measure" as the

proposed initiative.1 Under AS 15.45.210, the lieutenant governor, with the concurrence
of the attorney general, is responsible for determining whether an Act of the legislature is
substantially the same as a proposed initiative.2

The test of how similar a measure enacted by the legislature and an initiative must be for
the legislative measure to operate to invalidate the initiative was set out in Warren v.

Boucher, 543 P.2d 731 (Alaska 1975). The Warren court noted:

[T]he legislative act need not conform to the initiative in all respects,
and the [constitution's] framers intended that the legislature should

have some discretion in deciding how far the legislative act should differ

from the provisions of the initiative. The question, of course, is how great

is the permitted variance before the legislative act becomes no longer

substantially the same.

Upon reflection we have concluded that the legislature's discretion

in this matter is reasonably broad.

The court fashioned the following as a general test:

... [i]f in the main the legislative act achieves the same general purpose as
the initiative, if the legislative act accomplishes that purpose by means or

systems which are fairly comparable, then substantial similarity exists. It

1 Article X1, sec. 4, Constitution of the State of A'aska states:

INITIATIVE ELECTION. An initiative petition may be filed at

any time. The lieutenant governor shall prepare a ballot title and

proposition summarizing the proposed law, and shall place them on the
ballot for the first statewide election held more than one hundred twenty
days after adjournment of the legislative session following the filing. If,
before the election, substantially the same measure has been enacted, the

petition is void.

AS 15.45.210 states:
Determination of void petltlon If the lieutenant governor, with

the formal concurrence of the attorney general, determines that an act of
tne legislature that is substantially the same as the proposed law was
enacted after the petition had been filed, and before the date of the
election, the petition is void and the lieutenant governor shall so notify the

committee.
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is not necessary that the two measures correspond in minor particulars, or
even as to all major features, if the subject matter is necessarily complex

or requires comprehensive treatment. The broader the reach of the subject

matter, the more latitude must be allowed the legislature to vary from the

particular features of the initiative.

543 P.2d at 736.

In other words, the determination as to whether a legislative act is substantially similar to
an initiative involves making a judgment, so any prediction of the outcome of the
lieutenant governor's analysis may prove inaccurate. Whether or not the governor will be

allowed to make appointments to fill vacancies would certainly be a major feature of any

change to the method of filling Senate vacancies. The subject matter of the bill is not

particularly complex, and its reach is relatively narrow. Correspondingly, the

legislature's discretion to vary from particular features of the initiative is perhaps not as

broad here as it might be in the context of a different initiative.

The standard established in Warren v. Boucher is whether "the legislative act achieves

the same general purpose as the initiative." |d If the purpose of the initiative is to

preclude the governor from making appointments to fill Senate vacancies, section 3 of

CSHB 414(JUD) would obviously be inconsistent with that purpose. However, if the
purpose of the initiative is to provide for special elections to fill vacancies in the Senate
when there are less than 30 calendar months remaining in the predecessor's term

(vacancies that are now filled by appointment until the n”~xt general election), then

section 3 may not be inconsistent with that purpose.

The determination of whether CSHB 414(JUD) is substantially similar to the initiative
depends on how the lieutenant governor perceives the purpose of the initiative.
Depending on how the lieutenant governor perceives the purpose of the initiative, the
change in CSHB 414(JUD) permitting the governor to make temporary appointments to

fill vacancies could lead the lieutenant governor to conclude that the two measures are

not substantially similar.

KLICImb
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SUBJECT Questions posed during House State Affairs hearing on HB 414 (February 3, 2004).

1) Representatlve Seaton asked for clarification about the proposed text in HB 414, Sec 7. AS
15.60.010 (21) regarding the definition of “ political party”. Due to the complexity of the answer,

| would be pleased to discuss this with the Committee.

2) Representative Berkowitz asked two (2) questions:

0 Whatis the cost to the State to conductprimary elections?

The cost to conduct the 2002 primary elections was $1,263.5.

*What s the cost to the State related to collecting and maintaining party affiliation

data?

It is difficult to isolate direct costs related with the collection of party affiliation data,

as it is acomponent engrained in the voter registration system as a whole.
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Political Party Affiliation of Appointees to the U.S.
Senate— Legislative History

By Patricia Young, Manager

You wished to know the legislative history behind the requirement that, when filling a vacancy in
the office of U.S. Senator, the governor must appoint an individual from the political party of the
person who vacated the office.

As originally passed in 1960, the law in Alaska specified as follows in regard to the qualificctions
of appointees to the office of U.S. Senator:

The appointee shall be a member of the same political party as that which
nominated the predecessor in office. If the predecessor in office was not
nominated by a political party, the governor may appoint any qualified person.1

The provision remained unchanged until 1967 when lawmakers repealed the section. The act
became law without Governor Hickel's signature and went into effect in April of 1967.2

In December of 1968, Senator E.L. (Bob) Bartlett, a Democrat, died in office. Because at that
time the law was silent on the matter of political party affiliation of appointees, Republican
Governor Hickel was able to appoint Ted Stevens, also a Republican, to fill the vacancy left by
the death of Senator Bartlett. As you know, Senator Stevens still holds that seat.

In 1998, Alaska lawmakers amended AS 15.40.010, to require that the governor, within 30 days
of the date of the vacancy, fill such vacancy by appointing an individual who, if the predecessor

' Codified at AS 15.40.020, the provision on qualification of appointee passed as Sec. 8.02. cli 83 SLA 19G0.

2 Ch 139 SLA 1967.

907-460-3991 . AlaSk%Le iSI%ture . Slalo Gpitol
907-465-3908 (fax) Leg|3|at|Ve gsearch Services Jdunesu, AK 99801
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was nominated by a political party, has been for at least the previous six months a member of the
same political party as the predecessor in office.3

As you may know, governors typically make temporary appointments to fill U.S. Senate
vacancies. Alaska is one of a small minority of states, however, in which the governor is required
to appoint an individual of the same political party as the predecessor in office.4

| hope you find this information to be useful. Please do not hesitate to contact us if you have
questions or need additional information.

3Chapter 30 SLA 1998 also specified that the governor's appointment is temporary until the vacancy is filled
permanently by election, and that the vacancy must be permanently filled by special election if the predecessor's term
would expire more than 30 months after the dale of the vacancy. The date of the special primary election would be the
date of the first primary election held more than 30 days after the vacancy; the date of the special general election would

be the date of the first general election held after such primary election.

*The National Conference of State Legislatures (N CSI) compiled Information on filling vacancies In the U.S. Senate
from the Senate Election Law Guidebook 2000: A Compilation of Senate Campaign Information Including Federaland
State Laws Governing Eloclion to the United Stales Senate, a publication of the Committee on Rules and Administration.
U.S. Senate (106,nCongress. Revised toJanuary 1, 2000; November 19, 1999). According to the NCSL compilation, at
that time only Oregon and Wisconsin did not permit a governor to make an appointment filling such a vacancy. Also at
that time, Arizona. Hawaii, Utah, and Wyoming were the only states in which the governor was required to appoint an
individual from tho same political party as the predecessor. The Guidebook Is available in its entirety on-line at
http://frivebgate.access.gpo.gov/cgi-bin/gctdoc.cgi?dbname=i06_cong_documentsé&docid-f:sd014.106. We Include as
Attachment A the NCSL compilation of the laws regarding vacancies.
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National Conference of State Legislatures, Compilation of Information on Laws
. Governing, Vacancies in the U.S. Senate, from .
Senate Election Law Guidebook 2000: A Compilation of Senate Campaign
Information Including Federal and State Laws Governing Election to the United
States Senate, a publication of the Committee on Rules and Administration, U.S.
Senate (106th Congress, Revised to January 1, 2000; November 19, 1999)
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State Laws Governing Vacancies in the U.S. Senate

The process offilling vacancies in the U.S. Senate is governed by both state and federal law.
The U.S. Constitution stipulates that states must hold a special election to fill a senate vacancy,
and permits state legislatures to determine the timing of such special elections. It also permits a
state legislature to empower the governor to make atemporary appointment to fill the vacancy
until a special election is held. (See Appendix A)

Most state legislatures have granted governors the power to make such interim appointments.
Oregon and Wisconsin are the only two states that do not permit the governor to make an
appointment, and require that the senate seat remain vacant until filled at a special election.

In most states, the governor’s temporary appointee remains in office until the next: regularly-
scheduled general election, when a new senator is elected. Even though this election coincides
with aregularly-scheduled general election, it is deemed a special election because the person
elected will not serve a full term as U.S. Senator. Rather, that person serves out the unexpired

term of the vacated office.
In very few states, the governor’s appointee fills the unexpired term o f the office vacated.

(See Appendices B and C for details of state laws)



APPENDIX A

Text of Federal Laws Governing U.S. Senate Vacancies

U.S. Constitution, Article |, Section 3
...if vacancies happen by resignation, or otherwise, during the recess o fthe legislature of any

state, the executive thereof may make temporary appointments until the next meeting o f the
legislature, which shall then fill such vacancies.

U.S. Constitution, 17th Amendment
When vacancies happen in the representation o f any state in the Senate, the executive authority

o f such state shall issue writs o f election to fill such vacancies: Provided, that the legislature of
any state may empower the executive thereofto make temporary appointments until the people
fill the vacancies by election as the legislature may direct.

2 U.S.C. Sec. 8. Vacancies
The time for holding elections in any State, district, or territory for a Representative or Delegate

to fill avacancy, whether such vacancy is caused by a failure to elect at the time prescribed by
law, or by the death, resignation, or incapacity of a person elected, may be prescribed by the laws

of the several States and territories respectively.

2 National Conference of State Legislatures
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APPENDIX B

Text of State Laws Governing U.S. Senate Vacancies

The Governor may make temporary appointment o f a Senator in the Senate o f the Congress o fthe United States
from Alabama, whenever a vacancy exists in that office, the appointee to hold office until his successor is elected
and qualified (Sec. 36-9-7).

Whenever a vacancy occurs in the office of Senator of and from the State o f Alabama in the Senate of the United
States more than 4 months before a general election, the Governor o f Alabama shall forthwith order an election to be
held by the qualified electors o f the State to elect a Senator of and from the State of Alabama to the United States
Senate for the unexpired term. | f the vacancy occurs wiiuin 4 months ofbut more than 60 days before a general
election, the vacancy shall be filled at that election. |f the vacancy occurs within 60 days before a general election,
the Governor shall order a special election to be held on the first Tuesday after the lapse of 60 days from and after
the day on which the vacancy is known to the Governor, and the Senator elected at such special election shall hold
office for the unexpired term (Sec. 36-9-8).

The Governor must give notice of a special election to elect a Senator for an unexpircd term in the same manner and
for the same time as is prescribed for special elections to fill avacancy in the office of Members ofthe House of
Representatives (Sec. 36-9-9), i.e., by proclamation (Sec. 17-18-4). For special election procedures, sec Sec. Sec.

17-18-1-17-18-7.

ALASKAv 7~ —F;;

When avacancy occurs in the office ofa United States Senator, the Governor, within 30 days, shall appoint a
qualified person o f the same political party of the predecessor to fill the vacancy. However, if the remainder of the
term of the predecessor in the office will expire more than 30 calendar months after the vacancy, the vacancy will be
filled by a special primary and special general election. (Sec. 15.40.010).

The special primary election shall be held on the date of the first primary election that is held more than 30 days
after the vacancy. The special election to fill the vacancy shall be held on the date of the first general election after
the first primary election which is held more than 30 days after the vacancy occurs (Sec. 15.40.050).

The Governor shall issue the proclamation calling the special election at least SOdays before the election (Sec.
15.40.060).

At the special election a United States Senator shall be elected to fill the remainder o f the unexpircd term (Sec.
15.40.070).

ARIZONA

When a vacancy occurs in the office of United States Senator by reason o f death or resignation, or from any other
cause, the vacancy shall be filled at the next general election. At such election the person elected shall fill the
unexpired term of the vacated office. In the interim, the governor shall appoint a person to fill the vacancy. That
appointee shall be of the same political party as the person vacating the office and shall serve until the person
elected at the next general election is qualified and assumes office (Sec. 16-222).

ARKANSAS r-
A vacancy in the United States Senate from Arkansas shall be filled by the governor by temporary appointment until
the people fill the vacancy at the next ensuing general election for state and county officers to be held more than 60
days and less than 12 months after such vacancy shall occur; provided that if no general election for state and county
officers shall occur within 12 months after such vacancy, the governor shall call a special election to be held not less
than 60 days and not more than 120 days after the vacancy shall occur (Sec. 7-8-102).

CAULFRA 10 7 StrAzZgi i \vAY .€r

If a vacancy occurs in the representation of this State in the Senate of the United States, the Governor may appoint
and commission an elector o f this State, who possesses the qualifications for the office, to fill the vacancy until his
successor is elected and qualifies and is admitted to his seat by the United States Senate. However, whenever a
vacancy occurs within term fixed by law to expire on the third day of January following the next general election,
the person so appointed shall hold office for the remainder of the uncxpired term unless such vacancy is filled at a
special election held prior to such general election, in which case the person elected at such special election shall
hold office for the remainder o f the unexpired term. An election to fill a vacancy in the term ofa United States
Senator shall be held at the general election next succeeding the occurrence o f the vacancy or at any special election

3 National Conference of State Legislatures
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(See. 10720).
The special election shall be proclaimed within 14 calendar days after the occurrence o f the vacancy (Sec. 10700).

When the vacancy occurs in a congressional office after the close of the nomination period in the fmJ year of the
term of office, the Governor may decline to issue an election proclamation at his discretion (Sec. 10701).

mCOLORADO n CuT e
(1) Whenever a vacancy happens in the office of United States Senator from this State, the Governor shall make a
temporary appointment to fill such vacancy until the same is filled by election.

(2) When a vacancy happens, the Governor shall direct the Secretary o f State to include in the general election
notice for the next general election a notice of the filling ofsuch vacancy. The Secretary o f State shall give notice
accordingly. At such election the vacancy shall be filled for the unexpired term. If for any reason, no United States
Senator is elected at the next general election, the person temporarily appointed by the Governor shall hold the
office until aUnited States Senator is elected at a succeeding general election (Sec. 1-12-20%),

In case of avacancy in the office of Senator in Congress, the Governor is empowered to fill such vacancy by
appointment. |f such vacancy occurs 60 or more days prior to a state election, the appointee shall serve until the
third day ofJanuary following such election, and at such election there shall be elected a Senator in Congress to
serve for the remaining portion, if any, ofthe term vacated. If such vacancy occurs within less than 60 days of a state
election and the term vacated does not expire on the third day o fJanuary following such election, the appointee shall
serve until the third day ofJanuary following the next such election but one, and at such next election but one there
shall be elected a Senator in Congress to serve for the remaining portion, if any, of the term vacated. |f such vacancy
occurs within less than 60 days of a state election and the term vacated expires on the third day of January
following, the appointee shall serve until such third day of January (Sec. 9-211).

DELAWARE Wy’ = - v r

When avacancy occurs in the office of the United States Senate, it shall be filled for the unexpired term at the next
general election. The Governor may make a temporary appointment from among the qualified electors of the State
until the vacancy is filled by the next general election (Sec. 7321).

FLORIDA «?= ’r - - 17
If a vacancy happens in the representation of the State in tiie United States Senate, the Cr.: : : : : : i;.;=. r. vvit of
election to fill such vacancy at the next general election; and the Governor may make a temporary appointment until

the vacancy is filled by election (Sec. 100.161).

GEORGIA-=» m _A ; - . -
In the event of a vacancy, it shall be filled by special election at the next November election, occurring at least 40
days after the occurrence o fsuch vacancy, and until such election, V-I' Governor may make a temporary appointment

to fill such vacancy (Sec. 21- 2-542).

HAWAL I

When avacancy occurs in the office of a United States Senator, the vacancy shall be filled for the unexpired term at
the following state general election, provided that the vacancy occurs not later than 4:30 p.m. on the 60th day prior
to the date of the primary for nominating candidates to be voted for at the election; otherwise at the state general
election next following. The chiefelection officer shall issue a proclamation designating the election for filling the
vacancy. Pending the election, the governor shall make a temporary appointment to fill the vacancy and the person
so appointed shall serve until the election and qualification of the person duly elected to fill the vacancy and shall be
aregistered member of the same political party as the Senator causing the vacancy. All candidates for the unexpircd
term shall be nominated and elected in accordance with this title (Sec. 17-1).
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IDAHO a
Whenever any vacancy shall occur in the office of United States Senator from the State of Idaho by death,

resignation or otherwise, the governor shall have the power and is hereby authorized and empower'd to fill such
vacancy by appointment, and the person so appointed shall hold office until such time as a United States Senator is
regularly elected to fill such vacancy at the next succeeding general election, and qualifies by virtue o f such election;
provided, however, that in case a vacancy occurs in the position of United States Senator from the state of Idaho
within 30 days of any general election, no election for United States Senator to fill said vacancy shall be held at such

general election (Sec. 59-910).

When a vacancy shall occur in the office of United States Senator from lllinois, the Governor shall make temporary
appointment to fill such vacancy until the next election of representatives in Congress, at which time such vacancy
shall be filled by election, and the senator so elected shall take office as soon thereafter as he shall receive his

certificate of election (Sec. 5/25-8).

(a) A vacancy that occurs, other than by resignation, in the United States Senate shall be certified to the governor by
the secretary o f state.

(b) The governor shall immediately fill avacancy in the United States Senate by appointing a person possessing the
qualifications required under Article 1, Section 3, Clause 3 ofthe Constitution of the United States. The person
appointed holds office until the next general election, when the vacancy shall be filled by the election o f a Senator in
a special election to hold office for the unexpired term.

(c) If avacancy in the United States Senate occurs after the last day on which notice o f the special election can be
published under IC 3-10-8-4, the person appointed under subsection (b) holds office until the vacancy is filled in a
special election held at the time of the next general election for which notice can be published under IC 3-10-8-4

(Sec. 3-13-3-1).

I O W A 'I'r tod C—i--iVn.s-ij/i.

In the office of United States Senator, when the vacancy occurs when the Senate of the United States is in session or
when such Senate will convene prior to the next general election, it shall be filled by the Governor, Such

*.Tj g — T Ce L t' dée | o0 A .I.IJ..,' llllllllllllll i-._i»rl&‘CXl:""r"rmr Coovi \

If avacancy occurs in the office of Senator in the Congress of the United States 89 or more days prior to a general
election, and the unexpircd term in which the vacancy exists has more than 70 days to run after the date of that
general election, the vacancy shall be filled for the balance of the uncxpired term at that general election and the
person elected to fill the vacancy shall assume office as soon as a certificate of election has been issued and the

person qualified (Sec. 69.13).

KANSAS

When a vacancy shall occur in the office of United States Senator from this state, the governor shall make a
temporary appointment to fill such vacancy until the next election of representatives in Congress, at which time such
vacancy shall be filled by election, and the senator so elected shall take office as soon thereafter as he shall receive

his certificate of election (Sec. 25-318).

KENTUCKY/ ™

The Governor shall fill vacancies in the office of United States Senator by appointment until the next regular
election at which members of the lower branch of Congress are elected, and shall, under the Seal ofthe
Commonwealth, certify the appointment to the President of the Senate of the United States. The certificate of
appointment shall be countersigned by the Secretary of State (Sec. 63.200).

LOUISIANA:- 7. 7. - K:

The Governor may fill any vacancy in the office of United States Senator by appointment; however, if the United
States Senate is in session when the vacancy occurs, the Governor, within ten days after receiving official notice of
the vacancy, shall appoint a Senator to fill the vacancy. |f a vacancy occurs in the office of United States Senator
and the unexpired term is more than one year, any appointment to fill the vacancy shall be temporary, and any
Senator so appointed shall serve until his successor is elected at a special election and takes office, and the
Governor, within ten days after receiving official notice of the vacancy, shall issue his proclamation for a special
election to fill the vacancy for the unexpired tenn. The date of the special election shall be established by the
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Governor in accordance with the provisions of R.S. 18:402(E). The election shall be conducted and the returns shall
be certified as in regular elections for United States Senator. (Sec. 1278(A), (B)).

Within areasonable time after a vacancy occurs, the Governor shall appoint a qualified person to fill the vacancy
until his successor is elected and qualified. I f the vacancy occurs 60 days or more before aregular primary election,
nominees must be chosen at the primary and a successor elected for the remainder o f the term at the general election.
If the vacancy occurs less than 60 days before a regular primary election, nominees must be chosen at the next
regular primary following the one in question, and a successor elected for the remainder o f the term at the general

election (Sec. 391).

In the event o f avacancy in said office of Senator, however said vacancy may arise, the Governor o f the State shall
make atemporary appointment o f a Senator who shall serve until the people shall fill such vacancy by nomination
and election (Sec. 21-!(c)).

Special clection.--It shall be the duty ofthe Governor ofthe State, within 10 days after such vacancy shall have been
made or becomes known to him, to issue a proclamation accompanied by awrit o f election declaring and providing
that at the next ensuing primary election held for the nomination of candidates for the House o f Representatives,
candidates for said unexpired portion of the term of said office of Senator in which such vacancy has occurred shall
be nominated in the manner aforesaid. The election of a Senator to fill such unexpired portion ofsaid term shall take
place at the next ensuing general congressional election (Sec. 21-1(d)).

MASSACHUSETTS

The vacancy shall be filled for the unexpired term at the following biennial state election provided said vacancy
occurs not less than seventy days prior to the date of the primaries for nominating candidates to be voted for at such
election, otherwise at the biennial state election next following. Pending such election the governor shall make a
temporary appointment to fill the vacancy, and the person so appointed shall serve until the election and
qualification of the person duly elected to fill such vacancy (ch. 54, Sec. 139).

MICHIGAN
Whenever a vacancy shall occur in the office of United States Senator, the Governor shall appoint, to fill the

vacancy, some suitable person having the necessary qualifications for Senator. The person so appointed shall hold
office from the time of his appointment and qualification until the first day of December following the next general
November election which occurs more than one hundred twenty days after such vacancy happens. At such general
November election, aUnited States Senator to fill such vacancy shall be elected and the person so elected shall hold
office from the first day of December following such election for the balance of the unexpircd term of the Senator

whose vacancy is filled (Sec. 168.105).

MINNESOTA
Every vacancy shall be filled for the remainder of the term by a special election, except that no special election shall

be held in the year before the term expires. The special election shall be held at the next November election if the
vacancy occurs at least 6 weeks before the regular primary preceding that election. If the vacancy occurs less than 6
weeks before the regular primary preceding the next November election, the special election shall be held at the
second November election after the vacancy occurs. The Governor may make atemporary appointment to fill any
vacancy until the next special or regular election (Sec. 204D.28).

MISSISSIPPI.
If a vacancy shall occur in the office of United States Senator horn Mississippi by death, resignation, or otherwise,

the Governor shall, within ten days receiving official notice ofsuch vacancy, issue his proclamation for an election
to be held in the State to elect a Senator to fill such unexpircd term as may remain, provided the unexpircd tcim is
more than 12 months, and election shall be held within 90 days from the time the proclamation is issued and the
returns o f such election shall be certified to the Governor in the manner set out for regular elections unless the
vacancy occurs in ayear in which there shall be held a general state or congressional election, in which event the
Governor's proclamation shall designate the general election day as the time for electing a Senator, and the vacancy
shall be filled by appointment as hereinafter provided (Sec. 23-15-855).

In case of a vacancy, the Governor may appoint a Senator to fill such vacancy temporarily, and if the United States
Senate is in session at the time the vacancy occurs, the Governor shall appoint a Senator within 10 days after
receiving official notice thereof, and the Senator so appointed shall serve until his successor is elected and
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commissioned; provided, that such unexpired term as he may be appointed to fill shall be for alonger time than 1
year, but if for a shorter time than one year, he shall serve for the full time o f the unexpired term and no special
election shall be called by the Governor, but his successor shall be elected at the regular election (Sec. 23-15- 855).

MISSOUR

Whenever avacancy in the office of Senator of the United States occurs, the Governor shall appoint a person to fill
such vacancy who shall continue in office until a successor shall have been duly elected and qualified according to

law (Sec. 105.040).

If avacancy occurs, an election to fill the vacancy shall be held at the next general election. |f the election is invalid
or not held at that time, the election to fill the vacancy shall be held at the next succeeding general election. The
Governor may make atemporary appointment to fill the vacancy until an election is held (Sec. 13-25-202).

When avacancy occurs in the representation of the State o f Nebraska in the Senate o f the United States, the office
shall be filled by the Governor. The Governor shall appoint a suitable person possessing the qualifications necessary
for senator to fill such vacancy. If the vacancy occurs within 60 days o f a statewide general election and if the term
vacated expires on the following January 3, the appointee shall serve until the following January 3, and if the term
extends beyond the following January 3, the appointee shall serve until January 3 following the second statewide
general election next succeeding his or her appointment. | f the vacancy occurs more than 60 days before a statewide
general election, the appointee shall serve until January 3 following the statewide general election and at the
statewide general election a senator shall be elected tc serve the unexpired term if any (Sec. 32-565).

NEVADA
If avacancy occurs due to death, resignation or otherwise, the Governor may appoint some qualified person to fill
the vacancy, who shall hold office until the next general election and until his successor shall be elected and seated

(Sec. 304.030).

NEW HAMPSHIRE "o a- ~ VI
I f a vacancy occurs, the Governor shall fill the vacancy by temporary appointment until it is filled at the next general

election (S:c. 661:5).

NEW JERSEY .:" ¢ \% . v
If a vacancy occurs, the Governor shall issue a writ of election to fill the same unless the term of service o f the

person whose office shall become vacant will expire within 6 months next after the happening of the vacancy (Sec.
19:27-4). | f the vacancy shall happen within 64 days next preceding the primary prior to the general election, it shall
be filled by ejection at the second succeeding election unless the Governor shall deem it advisable to call a special
election therefor (Sec. 19:27-6).

The Governor may make atemporary appointment o f a Senator whenever a vacancy shall occur by reason of any
cause other than the expiration of the term; and such appointee shall serve as such Senator until a special election or
general election shall have been held pursuant to law and the board o f state canvassers can deliver to his successor a

certificate of election (Sec. 19:3-26).

new Me x i ¢ o V' : h'r,

If a vacancy occurs, the Governor shall make a temporary appointment to fill the vacancy until such time as an
election is hcid to fill the vacancy for the unexpircd term. The election to fill the vacancy for the unexpircd term
shall be held at the next general election occurring not less than thirty (30) days subsequent to the happening ofsuch
vacancy. |f the vacancy occurs within thirty (30) days next preceding a general election, the person appointed by the
Governor to fill the vacancy shall hold office until the next general election occurring moie than thirty (30) days
subsequent to the happening of the vacancy unless the term of office for such Senator shall sooner expire.
Candidates to fill a vacancy in the office of United States Senator for an unexpired term shall be nominated and
elected in the same manner as candidates are nominated and elected for the full term (Sec. 1-15-14).

NEW. YORK L, b—HALE
At the general election next preceding the expiration o f the term of office of a United States Senator ftom this state,
a United States Senator shall be elected by the people for afull term of 6 years. Elections to fill a vacancy for an

imexpired term shall be held as provided in the public officers law (Sec. 12-200).
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If avacancy occurs in any even-numbered calendar year on or after the 59th day prior to an annual primary election,
the Governor shall make atemporary appointment to fill such vacancy until the third day of January in the year
following the next even-numbered calendar year. | f such vacancy occurs in any even- numbered calendar year on or
before the 60th day prior to an annual primary election, the Governor shall make a temporary appointment to fill
such vacancy until the third day of January in the next calendar year. | f a vacancy occurs in any odd-numbered year,
the Governor shall make a temporary appointment to fill such vacancy until the third day of January in the next odd-
numbered calendar year. Such an appointment shall be evidenced by a certificate o fthe Governor which shall be
filed in the Office of the State Board of Elections along with awrit of election (McKinney's Public Officers Law,
Sec. 42(4-a)).

*NORTH

Whenever there shall be a vacancy in the office of United States Senator from this State, whether caused by death,
resignation, or otherwise than by expiration of term, the Governor shall appoint to fill the vacancy until an election
shall be held to fill the office. The Governor shall issue his writ for the election of a Senator to be held at the time of
the first election for members of the General Assembly that is held more than 60 days after the vacancy occurs. The
person elected shall hold office for the remainder o f the unexpircd term. The election shall take effect from the date
of the canvassing o f the returns (Sec. 163-12).

"NORTH DAKOTA

When a vacancy occurs in the office of United States senator from this state, the governor shall issue awrit of
election to fill the vacancy at the next statewide primary or general election, whichever occujs first, and that occurs
at least ninety days after the vacancy. However, if the next primary or general election at which the vacancy could
be filled, occurs in the year immediately preceding the expiration of the term, then no election may be held. The
governor, by appointment, may fill the vacancy temporarily, but any person so appointed shall serve only until the
vacancy is filled by election or until the term expires if no election can be held (Sec. 16.1-13-08).

If a vacancy occurs, the Governor shall make a temporary appointment of some suitable person having the necessary
qualifications for Senator. The appointee shall hold office until the 15th of December succeeding the next regular
state election which occurs more than 130 days after such vacancy happens. At that next regular state election, a
special election to fill the vacancy shall be held, provided, that when the unexpired term ends within 1year
immediately following the date of such regular state election the appointment shall be for the unexpired term (Sec.

3521.02).

OKLAHOMA -V.." - i- roe, e fyx-t/; » lar ."r'-Ve-.rev'l

Whenever a vacancy shall occur in the office of a member of the United States Senate from Oklahoma, such
vacancy shall be filled at a special election to be called by the Governor within 30 days after occurrence of the
vacancy. No special election shall be called if the vacancy occurs after March 1o fany even-numbered year if t/.c
term of the office expires the following year. In this case the candidate elected to the office at the regular General
Election shall be appointed by the Governor to fill the unexpircd term (Sec. 12-101).

OREGON
Under Article V, Section 16 of the Constitution of Oregon, if a vacancy occurs in the office of United States

Senator, the vacancy shall be filled at the next general election provided such vacancy occur more than 20 days prior
to such general election.

(1) If avacancy in election or office of Representative in Congress or United States Senator occurs before the 61st
day before the general election, the Governor shall call a special election to fill that vacancy. |f a vacancy in election
or office of United States Senator occurs after the 62nd day before the general election but on or before the general
election, and if the term of that office is not regularly filled at that election, the Governor shall call a special election
to fill the vacancy as soon as practicable after the general election.

(2) If aspecial election to fill the vacancy in election or office of Representative in Congress or United States
Senator is called before the 80th day after the vacancy occurs, each major political party shall select its nominee for
the office and certify the name of the nominee to the Secretary of State. The Secretary o f State shall place the name
of the nominee on the ballot.

(3) If aspecial election to fill the vacancy in election or office of Representative in Congress or United States
Senator is called after the 79th day after the vacancy occurs, a special primary election shall be conducted by the
Secretary o f State for the purpose of nominating a candidate of each major political party. A declaration of
candidacy or nominating petition may be filed not later than the 10th day following the issuance of the writ of
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election (Sec. 18S.120).

If a vacancy occurs, it shall be filled for the unexpired term by the vote ofthe electors ofthe State at a special
election held at the next general or municipal election, occurring at least 90 days after the happening o f such
vacancy. Candidates shall be nominated by political parties in accordance with party rules and by means of
nomination certificates. Until such time as the vacancy shall be filled by an election, the Governor may make a
temporary appointment to fill the vacancy (Sec. 2776).

mRHODE ISDANP

I f avacancy occurs, it shall be filled at the next general election after the expiration o f 70 days from the date of such
vacancy. In case o f such vacancy, the Governor shall make a temporary appointment of aperson, pending the results

o fsuch an election (Sec. 17-4-9).

I f avacancy occurs, the Governor may fill such vacancy by appointment for the period oftime intervening between
the date of such appointment and January 3 following the next succeeding general election. But, if such vacancy
occurs less than 100 days prior to any general election, the appointment shall be for the period oftime intervening
between the date of such appointment and January 3 following the second general election next succeeding. The
Governor shall within 5 days after any such appointment order an election to occur at the time o f the general
election immediately preceding the expiration date of the appointment if at the expiration ofsuch appointment an

unexpired term shall remain. (Sec. 7-19-20).

SOUTH
If avacancy occurs, it is the duty o f the Governor within 10 days ofthe occurrence to issue a proclamation setting

the date of and calling for a special election to fill the vacancy. If either aprimary or general election is to be held
within 6 months, an election to fill a vacancy in the office ofrepresentative in the United States Congress shall be
held in conjunction with that election; otherwise, the election shall be held not less than 80 nor more than 90 days
after the vacancy occurs (Sec. 12-11-1). The Governor may fill by temporary appointment, until a special election is
held, vacancies in the office of U.S. Senator (Sec. 12-11-4).

TENNESSEE
If avacancy occurs in the office of United States Senator, a successor shall be elected at the next regular November

election and shall hold office until the term for which his predecessor was elected expires. |f the vacancy will
deprive the State ofits full representation at any time Congress may be in session, the governor shall fill the vacancy
by appointment until a successor is elected at the next regular November election and is qualified (Sec. 2-16-101).

TEXAS - -

The governor shall appoint a person to fill a vacancy in office if the vacancy exists or will exist when congress is in
session. The appointee serves until a successor has been elected and has qualified (Sec. 204.002). |f a vacancy
occurs during an odd-numbered year or after the 62nd day before general primary election day in an cvecn-numbcred
year, the remainder of the unexpired term shall be filled by a special election except that the minimum number of
signatures that must appear on a petition accompanying a candidate’s application for a place on the ballot is 5,000

(Sec. 204.005, Supp.).

UTAH. « v TT -y-" WvVr- S-

When avacancy occurs in the office of U.S. senator, it shall be filled for the unexpircd term at the next regular
general election. The governor shall appoint aperson to serve as U.S. senator until the vacancy is filled by election
from one o fthree persons nominated by the state central committee ofthe same political party as the prior office-

holder (Sec. 20A-1-502(2)).

-VERVOrrr—tr - "ofe2rye™ Ji 1

If a vacancy occurs in the office of United States Senator, the governor shall call a special election to fill the
vacancy. His proclamation shall specify a day for the special election and a day for a special primary. The special
election shall be held not more than 3 months from the date that the vacancy occurs, except that, if vacancy occurs
within 6 months of a general election, the special election may be held the same day as th general election (Sec.
2621). The governor may make an interim appointment to fill a vacancy in the office of United States Senator,

pending the filling o f the vacancy by special election (Sec. 2622).
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When any vacancy occurs in the representation of the Commonwealth of Virginia in the United States Senate, the
Governor shall issue awrite ofelection to fill the vacancy for the remainder o f the unexpired term. The election
shall be held on the next succeeding November general election date or, if the vacancy occurs within 120 days prior
to that date, on the second succeeding November general election date. The Governor may make atemporary
appointment to fill the vacancy until the qualified voters fill the same by election. (Sec. 24.2-207).

When avacancy happens in the representation of the State in the Senate o f the United States, the Governor shall
make a temporary appointment until the people fill the vacancy by election (Sec. 29.68.070).

Whenever avacancy occurs in the office of United States representative or United States senator from this state or
any congressional district o fthis state, the governor shall order a special election to fill the vacancy. Within 10 days
o fsuch vacancy occurring, he or she shall issue a writ o felection fixing a date for the special vacancy election not
less than 90 days after the issuance ofthe writ, fixing a date for the primary for nominating candidates for the
special vacancy election not less than 30 days before the day fixed for holding the special vacancy election, fixing
the dates for the special filing period, and designating the term or part of the term for which the vacancy exists. If
the vacancy occurs less than 6 months before a state general election and before the second Friday following the
close of the filing period for that general election, the special primary and special vacancy elections shall be held in
concert with the state primary and state general election in that year. I f the vacancy occurs on or after the first day
for filing under RCW 29.18.030 and on or before the second Friday following the close ofthe filing period, a special
filing period of 3 normal business days shall be fixed by tne governor and notice thereofgiven to all media,
including press, radio, and television within the area in which the vacancy election is to be held, to the end that,
insofar as possible, all interested persons will be aware of such filing period. The last day of the filing period shall
not be later than the third Tuesday before the primary at which candidates are to be nominated. The names of
candidates who have filed valid declarations of candidacy durh.g this 3-day period shall appear on the approaching
primary ballot. |f the vacancy occurs later than the second Friday following the close of the filing period, a special
primary and special vacancy election to fill the position shall be held after the next state general elect:-.-. 1 :t, in any
event, no later than the 90th day following the November election. As used in this chapter, "county" means in the
case of avacancy in the office of United States senator, any or all ofthe counties in the state and, in the case of a
vacancy in the office of United States representative, only those counties wholly or partly within the congressional
district in which the vacancy has occurred (Sec. 29.6S.0S0).

west Virginia * .

Any vacancy occurring in the office of secretaty of state, auditor, treasurer, attorney general, commissioner of
agriculture, United States Senator, judge o f the supreme court of appeals, or in any office created or made elective,
to be filled by the voters ofthe entire state, orjudge of a circuit court, shall be filled by the governor of the state by
appointment. |f the unexpircd term of ajudge of the supreme court of appeals, or ajudge of the circuit court, be for
less than 2 years, or if the unexpired term of any other office named in this section be for a period of less than 2
years and 6 months, the appointment to fill the vacancy shall be for the unexpired term. If the unexpired term of any
office be for a longer period than above specified, the appointment shall be until a successor to the office has timely
filed acertificate of candidacy, has been nominated at the primary election next following such timely filing and has
thereafter been elected and qualified to fill the unexpircd term. Proclamation of any election to fill an unexpired term
shall be made by the governor o f the state, and, in the case of an office to be filled by the voters of the entire state,
shall be published prior to such election as a Class II-O legal advertisement in compliance with the provisions of
article 3 [Sec. 59-3-1 et scq.j, chapter 59 of this code, and the publication area for such publication shall be each
county of the state. If the election is to fill avacancy in the office ofjudge of a circuit court, the proclamation shall
ae published prior to such election as a Class 1I-O legal advertisement in compliance with the provisions o f article 3,
chapter 59 of this code, and the publication area for such publication shall be each county in thejudicial circuit (Sec.

10-3).

WISCONSIN:=~:r  ~ Y AV A

Vacancies in the office of U.S. Senator shall be filled by election, as provided in Sec. 8.50(4)(b), for the residue of
the unexpired term (Sec. 17.18). A vacancy in the office of U.S. Senator occurring prior to the 2nd Tuesday in May
in the year of the general election shall be filled at a special primary and election. A vacancy in that office occurring
between the 2nd Tuesday in May and the 2nd Tuesday in July in the year ofthe general election shall be filled at the
September primary and general election (Sec. 8.50(4)(b)).
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-WYOMING .jy_"._r:__: -
I f avacancy occurs in the office of United States Senator, the governor shall fill the vacancy by temporary
appointment according to specified rules (Sec. 22-18-11 I(a)(i)).
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APPENDIX C

Alabama

Alaska

Arizona

Arkansas

California

Colorado
Connecticut

Delaware

Summary <;fState Laws Governing U.S. Senate Vacancies

Date of Special Election
Such as the governor directs, if
vncancy occurs more than 4
months before next general
election
On date of the first primary &
general that is held more than 30
days after the vacancy
Next general election

Next state/county general
election more than 60 days and
less than 12 months aficr
vacancy occurs; if no general
election falls during that time,
governor must call a special to
be held no less than 60 and no
more than 120 days after the
vacancy occurs

Next general election succeeding
vacancy; must be proclaimed
within 14 days ofvacancy;
governor may decline to issue
election proclamation if vacancy
occurs after close of nomination
period in final year of the term
ofoffice

Next general election

Next general state election

Next general election

Interim Appointment
Yes-governor

Yes - governor

Yes - governor

Yes - governor

Yes - governor

Yes - governor
Yes-governor

Yes - governor

Term of Appointee
Until successor is elected and
qualified

If predecessor’s term has 30
months or more remaining, until
special election is held.
Unexpircd term o f vacated office

Until next general election

Until successor is elected,
qualifies and is admitted to his
scat by the Senate

Until office is filled by election
If vacancy occurs 60 or more
days before an election, until
Jan. 3 following election.

Until vacancy is filled at next
general election

Restrictions on Appointment
None

Within 30 days

Qualified person o f same
political party of predecessor
Same political party as person
vacating office

None

An elector of the state who
possess the qualifications for the
office

None
None

Qualified elector of the state



Florida

Georgia

Hawaii

Idaho
lllinois

Indiana
lowa

Kansas

Kentucky

Louisiana

Date of Special Election
Next general election

Next November election
occurring at least 40 days after
vacancy

Following state general election,

provided vacancy occurs no later

than 4:30pm on 60thday prior to
primary; otherwise at state
general election next following
Next regularly scheduled
election for senator

Next election of representatives
in Congress

Next general election

If vacancy occurs 89 days or
more prior to a general election,
and unexpircd term has more
than 70 days to run after that
election, vacancy is filled for
balance of unexpired term at that
general election

Next congressional election

Next congressional election

See RS 18:402(E)

Interim Appointment

Yes-governor

Yes - governor

Yes-gnvcmor

Yes-governor

Yes - governor

Yes - governor
Yes - governor

Yes-governor

Yes-governor

Yes - governor

13

Term of Appointee
Until vacancy is filled at next
general election
Until vacancy is filled at next
general election

Until vacancy is filled at next
general election

Until a Senator is regularly
elected to fill such vacancy
Until vacancy filled at next
general election

Until the next general election
Until vacancy is filled

Until vacancy is filled at next
election of representatives in
Congress

Until vacancy is filled at next
election ofrepresentatives in
Congress

If uncxpired term is more than
one year, appointee serves until
successor is elected at a special
election

Restrictions on Appointment
None

None

Registered member o f same
political party as Senator causing
the vacancy

None
None

None
None

None

None

Wi'bin 10 days ofreceiving
official notice ofvacancy
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Maine

Maryland

Massachusetts
Michigan

Minnesota
Mississippi

Missouri

Montana
Nebraska

Nevada
Nctv Hampshire

Date of Special Election
Next general election

Next congressional election

Next biennial state election
Next general election

Next November election
Within 90 days o f appointment,
unless vacancy occurs in the
year of aregular general
election, in which event the
special election coincides with
the general election

Next regularly scheduled
election for senator

Next general election

Next general election

Next general election
Next general election

Tnicrim Appointment
Yes - governor

Yes - governor

Yes - governor
Yes - governor

Yes - governor
Yes, if unexpircd term is more
than 12 months - governor

Yes-governor

Yes - governor
Yes - governor

Yes - governor
Yes - governor

1

Term of Appointee
Until the next regular election, if
the vacancy occurs 60 days or
more before a regular primary;
until the next election following
the one in question, if vacancy
occurs less than 60 days before
primary
Until the people fill vacancy by
nomination and election
Until next election
Until first day of December
following the next general
November election which occurs
more than 120 days after
vacancy happens
Until next election
Until successor is elected and
commissioned

Until successor is elected

Until election is held

Until following Jan. 3, if
vacancy occurs within 60 days
of a statewide general election
and the term vacated expires on
the following Jan. 3. If the term
extends beyond the following
Jan. 3, until Jan. 3 following the
second statewide general
election next succeeding his/her
appointment.

Until successor is elected

Until next general election

Restrictions on Appointment
None

None

None
None

None
Appointment must be made
within 10 days of receiving
official notice of vacancy

None

None
None

None
None
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New Jersey

New Mexico

New Y ork

North Carolina

North Dakota

Interim Appointment
Yes - governor

Date of Special Election
If vacancy happens within 64
days of next primary, then it is
filled at the second succeeding
election unless the governor
calls a special election
Next general election occurring Yes - governor
not less than 30 days subsequent
to the vacancy
Next cvcn-ycar general election Yes-governor

Next election for members ofthe Yes-governor
General Assembly

Next statewide primary or
general election, whichever
occurs first, and that occurs at
least 90 days after the vacancy.
If the next election at which the
vacancy could be filled occurs in
the year immediately preceding
the expiration of the term, then
no election may be held.

Yes-governor

15

Term of Appointee
Until a special election or
general election is held

Until election is held to fill the
vacancy for the unexpircd term

If vacancy occurs in even-
numbered year on or after the

59 hday prior to an annual
primary, until the 3, dday of
January in the year following the
next even-numbered calendar
year. |f vacancy occurs in an
even year on or before the 60,h
day prior to a., annual primary,
until the 3,dofJanuary in the
next calendar year. |f vacancy
occurs in an odd year, until the
3,dday ofJanuary in the next
odd year.

Until election is held to fill the
office

Until election is neld to fill the
vacancy, or until the term
expires if no election can be held

Restrictions on Appointment

None

None

None

None

None
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Ohio

Oklahoma

Oregon

Pnnnsylvani«

Rhode Island

Date of Special Election
Next regular state election

Called by the governor within 30
days after occurrence of the
vacancy. No special election if
vacancy occurs after March 1of
an even year and the term of
ofTicc expires the following year

Next general election, provided
vacancy occurs more than 20
days prior to such general
election. If vacancy occurs
before 61‘ day before the
general election, the governor
must call a special election. If a
vacancy occurs after the 62rd day
before the general election and
the term of that office is not
regularly filled at that election,
the governor must call a special
election as soon as practicable
after the general election

Next general or municipal
election occurring at least 90
days after vacancy occurs

Next general election after the
expiration of 70 days from the
date of the vacancy

Interim Appointment
Yes - governor

If vacancy occurs after March 1
in an even year and the term of
office expires the following year,
the governor shall appoint the
candidate elected to the office at
the regular election to fill the
unexpircd term

No

Yes - governor

Yes-governor

16

Term of Appointee
Until Dec. 15U succeeding the
next regular state election which
occurs more than 180 days after
such vacancy happens; or if the
unexpircd term ends within 1
year immediately following the
date ofthe next regular state
election, the appointment is for
the unexpired term
Election Day-Jan. 3

N/A

Until vacancy is filled in an
election

Until election

Restrictions on Appointment
None

Only the candidate elected at the
regular election may be
appointed

N/A

None

None
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Interim Appointment Tcrr.i of Appointee Restrictions on Appointment

Yes - governor From date ofappointment until None
January 3 of next succeeding

general election. |f vacancy

occurs less than 100 days prior

to general election, until January

3 following second general

election next succeeding

Until special election is held None

Date of Special Election
South Carolina Next general election
immediately preceding the
expiration date of the
appointment

South Dakota If a primary or general election Yes-governor

is to be held within 6 months,

special election is held in

conjunction with that election;

other wise, special election is

held not less than 80 nor more

than 90 days after the vacancy

occurs

Tennessee Next regular November election Yes - governor Until successor is elected at next None

regular November election

Texas If vacancy occurs during an odd Yes - governor Until a successor is elected None

year or after the 62rdday prior to
the next regular primary
election, the remainder o f the
unexpircd term is filled by a
special election

Utah Next regular general election Yes - governor Until vacancy is filled by None

election from one ofthree
persons nominated by the state
central committee of the same
political party as the prior
officeholder
Yes - governor Until vacancy is filled by special None

Special election held not more
election

than 3 months from the date of
the vacancy. If the vacancy
occurs within 6 months ofa
general election, the special
election may be held the same
day as the general election

Vermont
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Virginia

Washington

West Virginia

Wisconsin

Wyoming

Date of Special Election
Next succeeding November
election, or if the vacancy occurs
within 120 days prior to that
date, on the second succeeding
November general election date
Special election not less than 90
days after issuance o fwrit
(which must occur within 10
days ofvacancy occurring). If
vacancy occurs less than 6
months before a state general
election, the special primary and
vacancy election shall be held in
concert with the state primary
and general elections
Upon proclamation of the
governor

I f vacancy occurs prior to (lie 2"u
Tuesday in May in the year of
the general election, it is filled in
a special election. A vacancy
occurring between the 2rd
Tuesday in May and the 2rd
Tuesday in July in the year of
the general election is filled at
the September primary and
general election.

”

Interim Appointment
Yes-governor

Yes - governor

Yes - governor

Yes - governor

18

Term of Appointee
Until vacr.icy is filled by
election

Until vacancy filled by election

If unexpircd term is less than 2

years and 6 months, appointment

is for the unexpircd term. If
unexpircd term is longer,

appointment is until a successor

is elected
N/A

??

Restrictions on Appointment
None

None

None

N/A
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Summary

Vacancies in Congress occur due to the death, resignation, or declination (refusal
to serve) of a Senator or Representative, or as the result of expulsion or exclusion by
either house. The Constitution requires that vacancies in both houses be filled by special
election, but in the case of the Senate, it empowers state legislatures to provide for
temporary appointments by the state governor until special elections can be scheduled.

In practice, most Senate vacancies are filled by such appointments in the interim,
while all House vacancies are filled by special elections. If, however, a House vacancy
occurs late in the life of a Congress, many states will leave the seat empty until general
election day, when a special election for the balance of the term and a regular election
for the forthcoming Congress are held simultaneously.

Nominations for Senate special elections are usually by primary, while those for
House special elections can be by primary, nominating petition, or party action, as
specified by state law.

A plurality is necessary to win in most special elections, although there are
significant variations in certain states.

Procedures Governing Vacancies

Vacancies in Congress occur when a Senator or Representative dies, resigns, declines
to serve, or is expelled or excluded from either house.

Senate

Procedures governing vacancies in the Senate were initially established by Article
|, Section 3 of the Constitution, as later amended by paragraph 2 of the 17th Amendment.
The latter states:
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When vacancies happen in the representation of any State in the Senate, the executive
authority of such State shall issue writs of election to fill such vacancies: Provided
that the legislature of any State may empower the executive thereof to make
temporary appointments until the people fill the vacancies by election as the
legislature may direct.

Appointment of Interim Senators. Prevailing practice is for state governors to
fill Senate vacancies by appointment, with the appointee serving until a special election
has been held, at which time the appointment exloires immediately. In the event a seat
becomes vacant between the time of a %eneral election and the expiration of the term,
however, the appointee usually serves the balance of the term, until the next regularly
scheduled general election. This practice originated with the constitutional provision that
applied prior to the popular election of senators, under which governors were directed to
make temporary appointments when state legislatures were in recess. It was intended to
ensure continuity In a slate’s Senate representation during the lengthy intervals between

state legislative sessions.

The governor’s direct authority to make interim appointments is specified in the
various state laws. Oregonland Wisconsin2do not allow the governor to make interim
appointments, requiring, instead, a special election to fillany Senate vacancy. The State
of Oklahoma also requires that Senate vacancies be filled by special elections, with an
exception. If the vacancy occurs after March Lot any even-numbered year and the term
expires the following year, no special election is held; rather, the ?overnor IS required to
appoint the candidate elected in the regular general election to fill the unexpired term.3
At least five states restrict the governor’s power to appoint interim Senators. Alaska,
Arizona, and Hawaii require the governor to fill Senate vacancies with a person affiliated
with the same loolitical party as the previous incumbent.4 Utah and Wyoming require the
governor to select an interim senator from a list of three candidates proposed by the state
central committee of the political party with which the previous incumbent was affiliated.5

Many states limit the term of office for interim senators to the date set for the special
election. In these cases, the term of the interim senator expires immediately upon the
election of the popularly chosen successor, who serves the balance of the Senate term,
whether it is a few weeks or several years. Moreover, when an interim appointment is
made late in the term, it is often customary for the interim senator to resiFn his or her seat
immediately after the election, and for the governor to apfoint the special election winner
to serve the balance of the term. It is also customary, for the purposes of determining
seniority, for the newly elected replacement senator to be sworn in as soon as possible.

Nominations. Nomination procedures for Senate special elections vary widely
among the states. The majority require a special primary election to determine the major

10r. Rev. Slat. §188.120 (2001).

2Wis. Stat. § 17.18(1999-2000).

50Kkla. Slat. tit. 26, §12-101.

4 Alaska Stat. §15.40.010 (2001); Ariz. Rev. Stat. §16.222 (2001); and Haw. Rev. Slat. § 17-1
(2001).

5Utah Code Ann. § 20A-1-502(2) (2001) and Wyo. Stat. § 22-18-111 (i) (2002).
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party nominees, while minor party and indei)endent candidates generally (1ualify by filing
a requisite number of petitions for general election ballot placement. Finally, some states
provide for nomination by party-determined procedures, such as by the party’s stale
committee, or at a state party convention. Louisiana and Texas, which provide the major
exceptions to these rules, are treated in the next section of this report.

General Elections. Generally, the governor has the authority to set the dates for
both primary and general special elections within either a window of time or a specific
number of days after the vacancy occurs, according to state requirements. In the interests
of convenience, enhanced voter interest and participation, and economy, special elections
are often scheduled to coincide with regular elections. A plurality of votes in the primary
and general elections is sufficient to nominate or elect in most cases, althou?h a number
of southern states require a majority to nominate, providing for a runoff election if no

candidate attains a majority.

Special election procedures in Georgia, Louisiana, and Texas constitute significant
variations from the norm. Georgia requires a majority to elect in all congressional and
statewide si)eual elections. Louisianaand Texas provide for an all-parties special primary
election. All candidates qualifying for placement on the ballot participate in the election,
in which a majority is necessary to elect. Any candidate receiving more than 50% of the
vote is declared elected. If no candidate receives a majority, the two receiving the most
votes, regardless of party affiliation, compete in a second election, termed a general
election in Louisiana and a runoff in Texas. Louisiana mandates the all-parties primary
for reqular as well as special elections, while the Texas practice is unique to that state’s

special elections.

One of the more interesting developments in Senate special elections in recent years
was Oregon’s 1996 decision to conduct both the primary and general elections to fill a
Senate vacancy by mail-in ballot only, with no in-person voting at polling places.6

Staff Disposition. In the event of a Senator’s death, his or her staff continue to
be compensated for a period not exceeding 60 days (unless the Senate Committee on
Rules and Administration determines that more time is needed to complete the closing of
the office), performing duties under the direction of the Secretary of the Senate.7

House of Representatives

The Constitution provides for cases in which House seats become vacant in Article
|, Section 2, clause 4:

hin 1998, voters in Oregon passed a ballot initiative that requires Oregon’s biennial primary and
general elections to be conducted by mail. This “vote-by-mail” system replaces traditional
polling place elections, but voters can still hand-deliver their ballots to designated drop sites.

7S. Res. 458,98*" Cong., 2rdSess., Oct. 4, 1984;as amended by S. Res. 173,100™ Cong., 1« Sess.,
Mar. 4, 1987. “Closing The Office ofa Senator or Senate Leader Who Dies or Resigns,” in U.S.
Congress, Senate Committee on Rules and Administration, Senate Manual, 106™ Congress,
"Standing Orders of the Senate,” Sec. 72, p. 108 (Washington: GPO, 2000).
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When Vacancies haPp_en in the Representation from any State, the Executive
Authority thereof shall issue Writs of Election to fill such Vacancies.

The Constitution thus requires that all House vacancies be filled by special election.
There is no constitutional provision for the appointment of interim Representatives.

Scheduling. The responsibility for scheduling special elections is vested in the
state legislatures (2 U.S.C. 8§:

The time for holding elections in any State, District, or Terrltorg for a Representative
to fill a vacancy, whether such vacancy is caused by the death, reS|Pnat|on, or
incapacity of aperson elected, may be preScribed by the laws of the several States and
Territories respectively.

House vacancies that occur in the first session of a Congress are invariably filled by
special elections. The responsibility for ordering a special election is vested in the
governors of the states. Most stales also either set a window of time, or prescribe an exact
number of days after the vacancy occurs, in which nomination procedures and the special
election must be held. Within these constraints, state governors and election authorities
generally attempt to schedule special elections for a reqular election day, in the interests
of economy, convenience, and increased voter participation.

Procedures governing vacancies occurring during the second session of a Congress
differ from stale to state, and are largely dependent on the amount of time intervening
between the vacancy and the next general election. For instance, if a House seal becomes
vacant within six months of the expiration of the previous incumbent’s term, many states
allow the seat to remain vacant for a time, providing for a special election to be held on
the regularly scheduled election day, at the same time that a regular election for that scat
for the ensuing Congress is held. Other states, under these circumstances, do not provide
for a special election, and the affected seat remains vacant until the ensuing Congress
convenes the following January.

Nominations. Nomination procedures for House of Representatives special
elections vary as widely among the states as do those for the Senate. Some states require
a special primary election io determine the major party nominees, while minor party and
independent candidates generally qualify by filing a requisite number of petitions for
general election ballot placement. A plurality is sufficient to elect in most ‘prlmary states,

ut some southern states require a majority to nominate in the primary. 1f no candidate
attains a majority, then a runoff, or second, primary is held at a later date, in which the
two candidates winning the most primary votes compete for the nomination. Others
provide for nomination by such party-established procedures as party congressional
district caucuses and conventions, or meetings of party committees or interested party
members in jurisdictions comprising the affected congressional district.

General Elections. Special general election procedures for the House of
Representatives generally mirror those for the Senate, with some variations. Once again,
in most states a plurality is sufficient to elect in the general election. Several stales,
however, have adopted procedures for House special elections that effectively conjoin the
nomination and election process, sometimes in combination with other variations. These
include California, Georgia, Louisiana, and Texas.
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All qualified candidates for House special elections in California compete in a
special primary, regardless of party affiliation. Nomination is by petition. Any candidate
receiving more than 50% of the vote in the primary is elected, and the general election is
canceled. If no candidate receives the required majority, the single candidate of each
party receiving the most votes competes in a special general election, wherein a plurality
of votes is sufficient to elect. In the event that candidates of only one party compete in
the primary, a plurality is sufficient to elect, and there is no general election.8

As noted previously, Georgia requires a majority to elect in all congressional and
statewide special elections. If no candidate receives 50% of the vote, then a runoff, or

second, election is held between the two candidates gaining the most votes.9

~Louisiana procedures for House special elections are the same as those applying to
its Senate elections. All candidates who qualify for ballot access compete in the primary
election, in which a majority of votes is necessary to elect. A candidate receiving 50%
of the vote is declared elected. If no candidate receives a majority, the two candidates
receiving the most votes, regardless of party affiliation, compete in a second election,
termed a general election. Louisiana mandates the all-parties primary for regular as well

as special elections.D

Texas provides for an all-parties special Brimary election to fill House vacancies.
Al candidates qualifying for placement on the ballot participate in the election, in which
a majority is necessary to elect. A candidate receiving 50% of the vote is declared
elected. Ifno candidate receives a majority, the two candidates receiving the most votes,
regardless or party affiliation, com?ete in a second election, termed a runoff in Texas.
Unlike in Louisiana, in Texas the all-parties primary is unique to special elections."

Winners of House special elections held concurrently with those for the ensuing
Congress arc often not sworn in as Members of the House of Representatives, since
Congress has usually adjourned sine die before election day. They are, however, accorded
the status of incumbent Representatives for the purposes ufseniority, office selection, and

staffing.

_ Staff Disposition. Staffofa deceased or resigned Representative are compensated
until a successor is elected to fill the vacancy, performing duties under the direction ofthe

Clerk of the House (2 U.S.C. 92 b,c).

x California Election Code, § 10700-10707 (2001).

9Georgia Election Code, § 21-2-501 (2001).

Ulouisiana Election Code, tit. 18, § 511, §512, and §1279. The Supreme Court’s 1997 decision
in Foster v. Love (522 U.S. 67 (1997)) affected only the timing of regular general elections in
Louisiana; the all-parties nature of the procedure was not in question, and remains intact for both

special and regularly scheduled elections.
1 Texas Election Law, § 203.001-012, 0A; and 204.021.



Selected States’ Statutory Definition of “Political Party”

Following are twenty states’ statutory definitions of “political party.” This information was compiled through the
combined efforts of Tim Storey at the National Conference of State Legislatures and searches we conducted of online

statutory resources.

ALABAMA

TITLE 17. ELECTIONS
CHAPTER 16. PRIMARY ELECTIONS
ARTICLE 1. GENERAL PROVISIONS

Ala. Code § 17-16-2 (2003)

Political parties; defined

An assemblage or organization of electors which, at the general election for state and county officers then next
preceding the primary, casts more than 20 percent of the entire vote cast in any county is hereby declared to be a
political party within the meaning of this chapter within such county; and an assemblage or organization of electors
which, at the general election for state officers then next preceding the primary, casts more than 2C percent of the entire
vote cast in the state is hereby declared to be a political party within the meaning of this chapter for such state.

CASE NOTES

CONSTITUTION ALTIY.
Section 17-7-1(a)(2) as applied to those political parties ineligible to hold primary elections under Alabama law,

violates the Equal Protection Clause of the Fourteenth Amendment to the Constitution of the United States; and.
accordingly it cannot be enforced against political parties ineligible to hold primary elections under Alabama law in a
way that requires such parties to certify their candidates prior to the last date on which any political party eligible to
hold a primary election may certify any of its candidates where no contest is filed. Whig Party v. Siegelman, 500 F.

Supp. 1195 (N.D. Ala. 1980).

ALASKA

TITLE 15 ELECTIONS
CHAPTER 60. GENERAL PROVISIONS

Alaska Stat. § 15.60.010 (2003)
Definitions
(21) "political party" means an organized group of voters that represents a political program and that either nominated a

candidate for governor who received at least three percent of the total votes cast for governor at the preceding general
election or has registered voters in the state equal in number to at least three percent of the total votes cast for governor

at the preceding general election;



ARKANSAS

TITLE 7. ELECTIONS
CHAPTER 1 GENERAL PROVISIONS

Ark. Code Ann. § 7-1-101 (2003)

Definitions

(18) (A) "Political party" means any group of voters which at the last-preceding general election polled for its candidate
for Governor in the state or nominees for presidential electors at least three percent (3%) of the entire vote cast for the

office.

(B) No group of electors shall assume a name or designation which is so similar in the opinion of the Secretary of State
to that of an existing political party as to confuse or mislead the voters at an election.

(C) When any political party fails to obtain three percent (3%) of the total votes cast at an election for the office of
Governor or nominees for presidential electors, it shall cease to be a political party;

CALIFORNIA

ELECTIONS CODE
DIVISION 5. Political Party Qualifications
CHAPTER 2. Parties Qualified to Participate in the Primary Election

Cal Elec Code §5100 (2003)

Qualification of party to participate in primary election
A party is qualified to participate in any primary election under any of the following conditions:

(a) If at the last preceding gubernatorial election there was polled for any one of its candidates for any office voted on
throughout the state, at least 2 percent of the entire vote of the state.

(b) If on or before the 135th day before any primary election, it appears to the Secretary of State, as a result of
examining and totaling the statement of voters and their political affiliations transmitted to him or her by the county
elections officials, that voters equal in number to at least 1 percent of the entire vote of the state at the last preceding

gubernatorial election have declared their intention to affiliate with that party.

(c) If on or before the 135th day before any primary election, there is filed with the Secretary of State a petition signed
by voters, equal in number to at least 10 percent of the entire vote of the state at the last preceding gubernatorial
election, declaring that they represent a proposed party, the name of which shall be stated in the petition, which
proposed party those voters desire to have participate in that primary election. This petition shall be circulated, signed,
verified and the signatures of the voters on it shall be certified to and transmitted to the Secretary of State by the county
elections officials substantially as provided for initiative petitions. Each page of the petition shall bear a caption in 18-
point boldface type, which caption shall be the name of the proposed party followed by the words "Petition to

participate in the primary election.”



COLORADO

TITLE 1 ELECTIONS
GENERAL, PRIMARY, AND CONGRESSIONAL VACANCY ELECTIONS
ARTICLE 1. ELECTIONS GENERALLY
PART I. DEFINITIONS AND GENERAL PROVISIONS

Colo. Rev. Stat. § 1-1-104 (2003)

Definitions

(22) "Major political party" means any political party that at the last preceding gubernatorial election was represented
on the official ballot either by political party candidates or by individual nominees and whose candidate at the last
preceding gubernatorial election received at least ten percent of the total gubernatorial votes cast.

(22.5) "Major political party affiliation" means an elector's decision to affiliate with a major political party, as defined in
subsection (22) of this section.

(23) "Minor political party" means a political party other than a major political party that satisfies one of the conditions
set forth in section 1-4-1303 (1) or has submitted a sufficient petition in accordance with section 1-4-1302.

(23.3) "Nonpartisan election” means an election that is not a partisan election.

(23.6) "Partisan election" means an election in which the names of the candidates arc printed on the ballot along with
their affiliation. The existence of a partisan election for the state or for a political subdivision as a part of a coordinated
election does not cause an otherwise nonpartisan election of another political subdivision to become a partisan election.

(24) "Political organization" means any group of registered electors who, by petition for nomination of an unaffiliated
candidate as provided in section 1-4-802, places upon the official general election ballot nominees for public office.

(25) "Political party" means either a major political party or a minor political party.

CONNNECTICUT
Conn. Gen. Stat. § 9.372 (2003)

Definitions. The following terms, as used in this chapter and sections 9-51 to 9-67, inclusive, 9-169e, 9-217, 9-236 and
9-361, shall have the following meanings:

(1) "Caucus" means any meeting, at a designated hour and place, or at designated hours and places, of the enrolled
members of a political party within a municipality or political subdivision thereof for the purpose of selecting party-
endorsed candidates for a primary to be held by such party or for the purpose of transacting other business of such party;
(2) "Convention" means a meeting of delegates of a political party held for the purpose of designating the candidate or
candidates to be endorsed by such party in a primary of such party for state or district office or for the purpose of

transacting other business of such party;
(3) "District" means any geographic portion of the state which crosses the boundary or boundaries between two or more

towns;
(4) "District office” means an elective office for which only the electors in a district, as defined in subdivision (3) of this

section, may vote;
(5) "Major party" means (A) a political party or organization whose candidate for Governor at the last-preceding

election for Governor received, under the designation of that political party or oiganization, at least twenty per cent of



the whole number of votes cast for all candidates for Governor or (B) a political party having, at the last- preceding
election for Governor, a number of enrolled members on the active registry list equal to at least twenty per cent of the
total number of enrolled members of all political parties on the active registry list in the state;

(6) "Minor party" means a political party or organization which is not a major party and whose candidate for the office
in question received at the last-preceding regular election for such office, under the designation of that political party or
organization, at least one per cent of the whole number of votes cast for all candidates for such office at such election;

DELAWARE

TITLE 15 ELECTIONS
PART I. ADMINISTRATIVE AGENCIES
CHAPTER 1. PURPOSE AND MEANING OF ELECTION LAWS

Del. Code. Ann. 15, § 101 (2003)

(13) "Party" or "political party" means any political organization which elects a state committee and officers of a state
committee, by a state convention composed of delegates elected from each representative district in which the party has
registered members, and which nominates candidates for electors of President and Vice-President, or nominates
candidates for offices to be decided at the general election. All political parties shall be divided into 2 classes:

a. "Major political party” means any political party which, as of December 31 of the year immediately preceding
any general election year, has registered in the name of that party voters equal to at least 5 percent of the total number of

voters registered in the State.

b. "Minor political party" means any political party which does not qualify as a major political party.

FLORIDA

TITLE 9. ELECTORS AND ELECTIONS
CHAPTER 97. QUALIFICATION AND REGISTRATION OF ELECTORS
PART I. GENERAL PROVISIONS

Fla. Stat. § 97.021 (2003)
FIRST OF TWO VERSIONS OF THIS SECTION
§97.021. Definitions (effective until January 1, 2004)

(14) "Minor political party" is any group as defined in this subsection which on January 1preceding a primary election
does not have registered as members 5 percent of the total registered electors of the state. Any group of citizens
organized for the general purposes of electing to office qualified persons and determining public issues under the
democratic processes of the United States may become a minor political party of this state by filing with the department
a certificate showing the name of the organization, the names of its current officers, including the members of its
executive committee, and a copy of its constitution or bylaws. It shall be the duty of the minor political party to notify
the department of any changes in the filing certificate within 5 days of such changes.

TITLE 9, ELECTORS AND ELECTIONS
CHAPTER 103. PRESIDENTIAL ELECTORS; POLITICAL PARTIES; EXECUTIVE COMMITTEES AND
MEMBERS



Fla. Stat. § 103.091 (2003)

Political parties

(1) Each political party of the state shall be represented by a state executive committee. County executive committees
and other committees may be established in accordance with the rules of the state executive committee. A political party
may provide for the selection of its national committee and its state and county executive committees in such manner as
it deems proper. Unless otherwise provided by party rule, the county executive committee of each political party shall
consist of at least two members, a man and a woman, from each precinct, who shall be called the precinct
committeeman and committeewoman. For counties divided into 40 or more precincts, the state executive committee
may adopt a district unit of representation for such county executive committees. Upon adoption of a district unit of
representation, the state executive committee shall request the supervisor of elections of that county, with approval of
the board of county commissioners, to provide for election districts as nearly equal in number of registered voters as
possible. Each county committeeman or committeewoman shall be a resident of the precinct from which he or she is

elected.

(2) The state executive committee of a political party may by resolution provide a method of election of national
committeemen and national committcewomen and of nomination of presidential electors, if such party is entitled to a
place on the ballot as otherwise provided for presidential electors, and may provide also for the election of delegates and

alternates to national conventions.

(3) The state executive committee of each political party shall file with the Department of State the names and addresses
of its chair, vice chair, secretary, treasurer, and members and shall file a copy of its constitution, bylaws, and rules and
regulations with the Department of State. Each county executive committee shall file with the state executive committee
and with the supervisor of elections the names and addresses of its officers and members.

(4) Any political party other than a minor political party may by rule provide for the membership of its state or county
executive committee to be elected for 4-year terms at the first primary election in each year a presidential election is
held. The terms shall commence on the first day of the month following each presidential general election; but the
names of candidates for political party offices shall not be placed on the ballot at any other election. The results of such
election shall be determined by a plurality of the votes cast. In such event, electors seeking to qualify for such office
shall do so with the Department of State or supervisor of elections not earlier than noon of the 57th day, or later than
noon of the 53rd day, preceding the first primary election. The outgoing chair of each county executive committee shall,
within 30 days after the committee members take office, hold an organizational meeting of all newly elected members
for the purpose of electing officers. The chair of each state executive committee shall, within 60 days after the
committee members take office, hold an organizational meeting of all newly elected members for the purpose of

electing officers.

(5) In the event no county committeeman or committeewoman is elected, or a vacancy occurs from any other cause in
any county executive committee, the county chair shall call a meeting of the county executive committee by due notice
to all members, and the vacancy shall be filled by a majority vote of those present at a meeting at which a quorum is
present. Such vacancy shall be filled by a qualified member of the political party residing in the district where the
vacancy occurred and for the unexpired portion of the term.

(6) (a) In addition to the members provided for in subsection (1), each county executive committee shall include all
members of the Legislature who are residents of the county and members of their respective political party and who
shall be known as at-large committeemen and committee women.

(b) Each state executive committee shall include, as at-large committeemen and committeewomen, all members of the
United States Congress representing the State of Florida who are members of the political party, all statewide elected
officials who are members of the party, and the President of the Senate or the Minority Leader in the Senate, and the
Speaker of the House of Representatives or the Minority Leader in the House of Representatives, whichever is a
member of the political party, and 20 members of the Legislature who are members of the political party. Ten of the
legislators shall be appointed with the concurrence of the state chair of the respective party, as follows: five to be
appointed by the President of the Senate; five by the Minority Leader in the Senate; five by the Speaker of the House of
Representatives; and five by the Minority Leader in the House.



(c) When a political party allows any member of the state executive committee to have more than one vote per person,
other than by proxy, in a matter coming before the state executive committee, the 20 members of the Legislature
appointed under paragraph (b) shall not be appointed to the state executive committee and the following elected officials
who are members of that political party shall be appointed and shall have the following votes:

1. Governor: a number equal to 15 percent of votes cast by state executive committeemen and committcewomen;

2. Lieutenant Governor: a number equal to 5 percent of the votes cast by state executive committeemen and
committeewomen;

3. Each member of the United States Senate representing the state: a number equal to 10 percent of the votes cast by
state executive committeemen and committeewomen;

4. Attorney General: a number equal to 5 percent of the votes cast by state executive committeeme' and
committeewomen;

5. Chief Financial Officer: a number equal to 5 percent of the votes cast by state executive committeemen and
committeewomen;

6. Commissioner of Agriculture: a number equal to 5 percent of the votes cast by state executive committeemen and
committeewomen;

7. President of the Senate: a number equal to 10 percent of the votes cast by state executive committeemen and
committeewomen;

8. Minority leader of the Senate: a number equal to 10 percent of the votes cast by state executive committeemen and
committeewomen;

9. Speaker of the House of Representatives: a number equal to 10 percent of the votes cast by state executive
committeemen and committeewomen;

10. Minority leader of the House of Representatives: a number equal to 10 percent of the votes cast by state executive
committeemen and committeewomen; and

11. Each member of the United States House of Representatives representing the state: a number equal to 1 percent of
the votes cast by state executive committeemen and committeewomen.

(d) 1 The governing body of each state executive committee as defined by party rule shall include as at-large
committeemen and committeewomen all statewide elected officials who are members of such political party; up to four
members of the United States Congress representing the state who are members of such political party and who shall be
appointed by the state chair on the basis of geographic representation; the permanent presiding officer selected by the
members of each house of the Legislature who are members of such political party; and the minority leader selected by
the members of each house of the Legislature who are members of such political party.

2. All members of the governing body shall have one vote per person.
(7) Members of the state executive committee or governing body may vote by proxy.

(8) The conducting of official business in connection with one's public office constitutes good and sufficient reason for
failure to attend county or state executive committee meetings or a meeting of the governing body.



GEORGIA

TITLE 21. ELECTIONS
CHAPTER 2. ELECTIONS AND PRIMARIES GENERALLY
ARTICLE 1. GENERAL PROVISIONS

Ga. Code Ann. § 21-2-2 (2002)

Definitions
(25) "Political party" or "party" means any political organization which at the preceding:

(A) Gubernatorial election nominated a candidate for Governor and whose candidate for Governor at such election
polled at least 20 percent of the total vote cast in the state for Governor; or

(B) Presidential election nominated a candidate for President of the United States and whose candidates for presidential
electors at such election polled at least 20 percent of the total vote cast in the nation for that office.

HAWAII

DIVISION 1. GOVERNMENT
TITLE 2. ELECTIONS
CHAPTER 11. ELECTIONS, GENERALLY
PART V. PARTIES

Haw. Rev. Stat. § 11-61 (2003)

Political party" defined

(a) The term "political party" means any party which has qualified as a political party under sections 11-62 and 11-64
and has not been disqualified by this section. A political party shall be an association of voters united for the purpose of
promoting a common political end or carrying out a particular line of political policy and which maintains a general
organization throughout the State, including a regularly constituted central committee and county committees in each

county other than Kalawao.

(b) Any party which does not meet the following requirements or the requirements set forth in sections 11-62 to 11-64,
shall be subject to disqualification:

(1) A party must have had candidates running for election at the last general election for any of the offices listed in
paragraph (2) whose terms had expired. This does not include those offices which were vacant because the incumbent
had died or resigned before the end of the incumbent's term; and

(2) The party received at least ten per cent of all votes cast:

(A) Torany of the offices voted upon by all the voters in the State; or

(B) In at least fifty per cent of the congressional districts; or

(3) The party received at least four per cent of all the votes cast for all the offices of state senator statewide; or

(4) The party received at least four per cent of all the votes cast for all the offices of slate representative statewide; or

(5) The party received at least two per cent of all the votes cast for all the offices of state senate and all the offices of



state representative combined statewide.

Hawaii makes no provision for write-in voting in its primary or general elections; however, the Hawaii election law
system provides for easy access to the ballot until the cutoff date for the filing of nominating petitions, two months
before the primary; consequently, any burden on voters' freedom of choice and association is bome only by those who
fail to identify their candidate of choice until days before the primary. Burdick v. Takushi, 504 U.S. 428,112 S. C1
2059,119 L. Ed. 2d 245 (1992). Hawaii's interest in avoiding the possibility of unrestrained factionalism at the general
election provides adequate justification for its ban on write-in voting in November. Burdick v. Takushi, 504 U.S. 428,
112S.Ct 2059,119 L. Ed. 2d 245 (1992). When a State's ballot access laws pass constitutional muster as imposing
only reasonable burdens on First and Fourteenth Amendment rights--as do Hawaii’s election laws-a prohibition on
write-in voting will be presumptively valid, since any burden on the right to vote for the candidate of one's choice will
be light and normally will be counterbalanced by the very state interests supporting the ballot access scheme. Burdick v.
Takushi, 504 U.S. 428,112 S. Ct. 2059,119 L. Ed. 2d 245 (1992).

Hawaii promotes the two-stage, primary-general election process of winnowing out candidates by permitting the
unopposed victors in certain primaries to be designated office holders; this focuses the attention of voters upon
contested races in the general election and this would not be possible, absent the write-in voting ban. Burdick v.
Takushi, 504 U.S. 428,112 S. Ct. 2.059,119 L. Ed. 2d 245 (1992).

Cited in Hustace v. Doi, 60 Haw. 282, 588 P.2d 915 (1978).
OPINIONS OF ATTORNEY GENERAL

Change of party name— Although amendments, including name changes, made by a corporation are governed by

statute, which provides for amendment only after two-thirds vote of all stockholders, amendments by associations, such
as political parties, are governed by existing rules as enacted in their constitution and bylaws; and where the constitution
and bylaws of a political party permit amendments to be made to it by the executive committee, a name change made by

the executive committee of the party appears to be permissible. Op. Att'y Gen. No. 82-1 (1982).

Use of "democratic” in party name—The initial registrant of the name "Democratic Party of Hawaii" may exclusively
refer to itself by this name, but the state may not prohibit the use of the word "Democratic” when another party seeks to
use that as part of its party name, such as "The Independent Democratic Party of Hawaii." Op. Att'y Gen. No. 82-1

(1982).

Blank ballots should not be courted as votes cast when determining the qualifications of political parties under
subsection (b). Op. Att'y Gen. No. 81-6 (1981).

IDAHO
GENERAL LAWS
TITLE 34. ELECTIONS
CHAPTER 1. DEFINITIONS
Idaho Code § 34-109 (2003)
"Political party" defined
"Political party" means an affiliation of electors representing a political group under a given name as authorized by law.
GENERAL LAWS

TITLE 34 ELECTIONS
CHAPTER 5. POLITICAL PARTIES - ORGANIZATION



Idaho Code § 34-501 (2003)
"Political party" defined - Procedures for creation of a political party

(1) A "political party" within the meaning of this act, is an organization of electors under a given name. A political
party shall be deemed created and qualified to participate in elections in any of the following three (3) ways;

(a) By having three (3) or more candidates for state or national office listed under the party name at the last general
election, provided that those individuals seeking the office of president, vice president and president elector shall be

considered one candidate, or

(b) By polling at the last general election for any one of its candidates for state or national office at least three per cent
(3%) of the aggregate vote cast for governor or for presidential electors.

(c) By an affiliation of electors who shall have signed a petition which shall:
(A) State the name of the proposed party in not more than six (6) words;
(B) State that the subscribers thereto desire to place the proposed party on the ballot;

(C) Have attached thereto a sheet or sheets containing the signatures of at least a number of qualified electors equal to
two per cent (2%) of the aggregate vote cast for presidential electors in the state at the previous general election at

which presidential electors were chosen;
(D) Be filed with the secretary of state on or before August 30 of even numbered years;

(E) The format of the signature petition sheets shall be prescribed by the secretary of state and shall be patterned after,
but not limited to, such sheets as used for state initiative and referendum measures;

(F) The petitions and signatures so submitted shall be verified in the manner prescribed in section 34-1807, Idaho Code.
(G) The petition shall be circulated no earlier than August 30 of the year preceding the general election.

(2) Upon certification by the secretary of state that the petition has met the requirements of this act such party shall,
under the party name chosen, have all the rights of a political party whose ticket shall have been on the ballot at the

preceding general election.

The newly certified party shall proceed to hold a state convention in the manner provided by law; provided, that at the
initial convention of any such political party, all members of the party shall be entitled to attend the convention and
participate in the election of officers and the nominations of candidates. Thereafter the conduct of any subsequent

convention shall be as provided by law.

ILLINOIS
CHAPTER 10. ELECTIONS
ELECTION CODE
ARTICLE 8. NOMINATIONS OF MEMBERS OF THE GENERAL ASSEMBLY
10 I11. Comp. Stat. 5/8-2 (2003)

Sec. 8-2. The term "political party" as used in this article shall mean a political party which, at the next preceding
election for governor, polled at least five per cent of the entire vote cast in the State; Provided, that no political



organization or group shall be qualified as a political party hereunder, or given a place on a ballot, which organization
or group is associated, directly or indirectly, with Communist, Fascist, Nazi or other un-American principles and
engages in activities or propaganda designed to teach subservience to the political principles and ideals of foreign
nations or the overthrow by violence of the established constitutional form of government of the United States and the

State of Illinois.

ANALYSIS

CHANGING POLITICAL PARTIES
Restrictions upon party switching by political candidates and establishment of the periods of time involved are, within

constitutional limitations, matters for legislative determination. Sperling v. County Officers Electoral Bd.t 57 111 2d 81,
309 N.E.2d 589 (1974).

ESTABLISHED PARTIES

An individual or group of less than five percent has a right to place a name upon the primary ballot by petition with
the requisite number of signatures, and if such group or political party in the ensuing election polls more than five
percent of the vote in such election, then it becomes an "established political party” for the subdivision in which the
election was held and is entitled to the identical rights to which political parties are entitled with a like percentage of
votes. Progressive Party v. Flynn, 400 DI. 102, 79 N.E.2d 516 (1948).

INDIANA

Title 3
Section 5
Chapter 2

Ind. Code Ann. § 3-5-2-5.5 (2003)

"Bona fide political party"
Sec. 5.5. "Bona fide political party" means:
(1) a major political party; or
(2) a political party that has:
A) nominated at least one (1) candidate for political office during the preceding five (5) years;

(

(B) held a convention; or

(C) raised money and filed the financial reports required by law.
As added by P.L.3-1993, SEC.3.

KANSAS

CHAPTER 25. ELECTIONS
ARTICLE 39. FILLING VACANCIES IN OFFICES AND CANDIDACIES

Kan. Stat. Ann. § 25-3901 (2002)

Definitions.

As used in this act, unless the context otherwise requires, the words and terms defined in article 25 of chapter 25 of
Kansas Statutes Annotated shall have the meaning therein ascribed thereto, to the extent that the same arc not in conflict

with the following:

(@) "District office” means the office of district judge, district magistrate judge, county commissioner, state



representative, state senator, district attorney or county attorney.

(b) "Party" means a political party having a state and national organization and of which the officer or candidate whose
position has become vacant was a member.

(c) "Party candidacy" means a candidate of a political party for a party nomination at a primary election or the party
candidate at a general election.

(d) "General election” means the election held on the Tuesday succeeding the first Monday in November in even-
numbered years.

(e) "Primary election" means the election held on the first Tuesday in August in even-numbered years.

(0 "County chairman™ or "county chairperson” means the chairperson of the county central committee, provided to be
elected under K.S.A. 25-3802 and amendments thereto, of the political party of which the officer or candidate whose

position has become vacant was a member.

IOWA

TITLE H. ELECTIONS AND OFFICIAL DUTIES
SUBTITLE 1. ELECTIONS
CHAPTER 43. PARTISAN NOMINATIONS - PRIMARY ELECTION

lowa Code § 43.2 (2003)

Definitions.

The term "political party” shall mean a party which, at the last preceding general election, cast for its candidate for
president of the United Slates or for governor, as the case may be, at least two percent of the total vote cast for all
candidates for that office at that election. It shall be the responsibility of the state commissioner to determine whether
any organization claiming to be a political party qualifies as such under the foregoing definition.

A political organization which is not a "political party" within the meaning of this section may nominate candidates
and have the names of such candidates placed upon the official ballot by proceeding under chapters 44 and 45.

As used in this chapter, unless the context otherwise requires, "book", "list", "record", or "schedule" kept by a county
auditor, assessor, treasurer, recorder, sheriff, or other county officer means the county system as defined in section

445.1.

NORTH CAROLINA
CHAPTER 163. ELECTIONS AND ELECTION LAWS
SUBCHAPTER 04 . POLITICAL PARTIES
ARTICLE 9. POLITICAL PARTY DEFINITION
N.C. Gen. Stat. § 163-96 (2003)
(a) Definition. -- A political party within the meaning of tire election laws of this State shall be either:

(1) Any group of voters which, at the last preceding general State election, polled for its candidate for Governor, or
for presidential electors, at least ten percent (10%) of the entire vote cast in the State for Governor or for presidential



electors; or

(2) Any group of voters which shall have filed with the State Board of Elections petitions for the formulation of a
new political party which are signed by registered and qualified voters in this State equal in number to two percent (2%)
of the total number of voters who voted in the most recent general election for Governor. Also the petition must be
signed by at least 200 registered voters from each of four congressional districts in North Carolina. To be effective, the
petitioners must file their petitions with the State Board of Elections before 12:00 noon on the first day of June
preceding the day on which is to be held the first general State election in which the new political party desires to
participate. The State Board of Elections shall forthwith determine the sufficiency of petitions filed with it and shall
immediately communicate its determination to the State chairman of the proposed new politic,"! party.

(b)  Petitions for New Political Party. - Petitions for the creation of a
new political party shall contain on the heading of each page of the petition
in bold print or all in capital letters the words: "THE UNDERSIGNED REGISTERED
VOTERS IN  COUNTY HEREBY PETITION FOR THE FORMATION OF ANEW POLITICAL
PARTY TO BE NAMED  AND WHOSE STATE CHAIRMAN IS ,RESIDING AT
AND WHO CAN BE REACHED BY TELEPHONE AT  THE SIGNERS OF THIS PETITION
INTEND TO ORGANIZE A NEW POLITICAL PARTY TO PARTICIPATE IN THE NEXT SUCCEEDING

GENERAL ELECTION."

All printing required to appear on the heading of the petition shall be in type no smallerthan 10 point or inall capital
letters, double spaced typewriter size. In addition to the form of the petition, die organizers and petition circulators shall

inform the signers of the general puipose and intent of the new party.

The petitions must specify the name selected for the proposed political party. The State Board of Elections shall reject
petitions for the formation of a new party if the name chosen contains any word that appears in the name of any existing
political party recognized in this State or if, in the Board's opinion, the name is so similar to that of an existing political
party recognized in this State as to confuse or mislead the voters at an election.

The petitions must state the name and address of the State chairman of the proposed new political party.

(bI) Each petition shall be presented to the chairman of the board of elections of the county in which the signatures
were obtained, and it shall be the chairman's duty:

(1) To examine the signatures on the petition and place a check mark on the petition by the name of each signer who
is qualified and registered to vote in his county.

(2) To attach to the petition his signed certificate

a. Stating that the signatures on the petition have been checked against the registration records and
b. Indicating the number found qualified and registered to vote in his county.

(3) To return each petition, together with the certificate required by the preceding subdivision, to the person who
presented it to him for checking.

The group of petitioners shall submit the petitions to the chairman of the county board of elections in the county in
which the signatures were obtained no later than 5:00 P.M. on the fifteenth day preceding the date the petitions are due
to be filed with the State Board of Elections as provided in subsection (a)(2) of this section. Provided the petitions are
timely submitted, the chairman of the county board of elections shall proceed to examine and verify the signatures under
the provisions of this subsection. Verification shall be completed within two weeks from the date such petitions are

presented.



KENTUCKY

TITLE X. ELECTIONS
CHAPTER 118. CONDUCT OF ELECTIONS

KRS§ 118.015 (2003)

Definitions
As used in this chapter, unless the context otherwise requires:

(1) A "political party" is an affiliation or organization of electors representing a political policy and having a
constituted authority for its government and regulation, and whose candidate received at least twenty percent (20%) of

the total vote cast at the last preceding election at which presidential electors were voted for;

MAINE

Title 21-A: Elections
Chapter 1. General Provisions
Subchapter 1. Definitions, Construction, and Application

Me. Rev. Stat. Ann. Tit. 21, § 1.1 (2003)
Definitions

22. Major party. "Major party" means a political party polling the greatest or the next greatest number of votes cast for
Governor at the last gubernatorial election. [1985, c. 161, 86 (new).]

24, Minor party. "Minor party" means a political party other than a major party. [1985, ¢. 161, §6 (new).]

28. Party. "Party” means a political organization which has qualified to participate in a primary or general election
under chapter 5. [1985, c. 161, §6 (new).]

Title 21-A: Elections
Chapter 5: Nominations
Subchapter 1: By Political Parties
Article 1: Party Qualification

Me. Rev. Stat. Ann. Tit. 21, §5.1 (2003)

Qualified parties

L Primary election. A party qualifies to participate in a primary election if its designation was listed on the ballot of
either of the 2 preceding general elections and if:

A. The party held municipal caucuses as prescribed by Article 11 in at least one municipality in each county in the State
during the election year in which the designation was listed on the ballot and any interim election year and fulfills this
same requirement during the year of the primary election; [1999, c. 450, §1 (amd).]

B. The party held a state convention as prescribed by Article 11 during the election year in which the designation was



listed on the ballot and any interim election year; and [1999, c. 450, §1 (amd).]

C. Its candidate for Governor or for President polled at least 5% of the total vote cast in the State for Governor or
President in either of the 2 preceding genera] elections. [1999, c. 450, 81 (amd).]

D. [1999. c. 450, 81 (rp).]

Each state party committee must file a statement with the Secretary of State on or before March 20th certifying that
the part>' has held the municipal caucuses required by paragraph A. The statement must be signed by the party chair or

the chair's designated agent.

[1999, c. 450, 81 (amd).]

2. General election. A party which qualifies under subsection 1to participate in a primary election must, in that same
year, hold a state convention as prescribed by Article 111 in order to have the party designation of its candidates printed
on the ballot in the general election of that year. [1985, ¢. 161, 86 (new).]

MARYLAND

"Majority party” means the political party to which the incumbent Governor belongs, if the incumbent Governor is a
member of a principal political party. If the incumbent Governor is not a member of one of the two principal political
parties, "majority party" means the principal political party whose candidate for Governor received the highest number

of votes of any party candidate at the last preceding general election.

Md. Code Ann., [Election Law] § 4-102 (2003)

(@)  Any group of registered voters may form a new political party by:
(1)  filing with the State Board on the prescribed form a petition meetingthe requirements of subsection(b) of
this section and of Title 6 of this article; and
(2)  adopting and filing an interim constitution and bylaws in accordance with subsection (e) of this section.
(b) (1)  The petition shall state:
i)  the partisan organization's intent to organize a State political party;
i) the name of the partisan organization;
) the name and signature of the State chairman of the partisan organization; and
iv) the names and addresses of 25 registered voters, including the State chairman, who shall be
constituting the initial governing body of the partisan organization.
(2) (i) Appended to the petition shall be papers bearing the signatures of at least 10,000 registered voters
who are eligible to vote in the State as of the first day of the month in which the petition is submitted.
(ii) Signatures on the petition must have been affixed to the petition not more than 2 years before the
filing date of the last qualifying signature.
(c) (1) Exceptas provided in paragraph (2) of this subsection, a petition for the formation of a new political
party, or any additional signatures to a petition, may be filed at any time.
(2) A petition for the formation of a new political party, or any additional signatures to a petition, may be

—

filed:
(i)  inthe year of an election at which the President is elected except:
1. during the period of time that registration is closed before and after a primary election in
accordance with § 3-302(a) of this article; and
2. after the first Monday in August until registration reopens after the general election in accordance
with § 3-3C2(a) of this article;
(i) inthe year of an election at which the Governor is elected, except after the first Monday in August
until registration reopens after the general election in accordance with § 3-302(a) of this article; or



iii) when a special primary election and a special election are proclaimed by the Governor in accordance

with § 8-710 of this article except:
1. after the fifth Monday before the special primary election through the tenth day following the
special primary election; and
election 2. after the fifth Monday before the special election through the fifteenth day following the special
1on.

(d) (1) (i) Ifthe petition is certified under Title 6 of this article, the State Board shall promptly notify the
State chairman of the partisan organization.

(i) Upon the filing of a constitution and bylaws with the State Board by a partisan organization in
accordance with subsection (e) of this section, the State Board shall:

1. review the constitution and bylaws to determine whether the constitution and bylaws meet the
requirements of subsection (e) of this section; and

2. ifthe constitution and bylaws meet the requirements of subsection (e) of this section, promptly
nhqtifytthieepartisan organization designated in the petition that it is considered aState political party for the purposes of
this article.

(2)  If the petition does not meet the requirements of this section and of Title 6 of this article:

(i)  the State Board shall declare the petition insufficient;

(ii)  the partisan organization is not a State political party for the purposes of this article; and

(i) the State Board shall promptly notify the State chairman of the partisan organization.

€ (1)  Theconstitution and bylaws of a new political party shall:

(i) comply with the requirements of § 4-204 of this title; and

(i) be adopted by the individuals designated in the petition as the initial governing body at an
organizational meeting held within 90 days after the date of the filing of the last qualifying signature on its petition.

(2) The individual designated in the petition as the State chairman of the political party shall convene the
organizational meeting under paragraph (1)(ii) of this subsection and shall preside as president pro tem of the meeting
until party officers are elected.

(f)  Unless a new political party is required to hold a primary election to nominate its candidates under Title 8 of
this article, the new political party may nominate its candidates by:

(1)  petition in accordance with Title 5 of this article; or

(2) ifatleast 1% of the State's registered voters, as of January 1in the year of the election, are affiliated with
the political party, convention in accordance with rules adopted by the political party.

§4-103.

(@) (1)  Unless extended pursuant to paragraph (2) of this subsection, a new political party shall retain its status
as a political party until December 31 in the year of the second statewide general election following the party's
qualification under §4-102 of this subtitle.

(2)  The political party shall retain its status as a political party through either of the following:

(i)  ifthe political party has nominated a candidate for the highest office on the ballot in a statewide
general election, and the candidate receives at least 1% of the total vote for that office, the political party shall retain its
status through December 31 in the year of the next following general election; or

(i) if the State voter registration totals, as of December 31, show that at least 1% of the State's registered
ggters are affiliated with the political party, the political party shall retain its status until the next following December

(b)  The State Board shall promptly notify the State chairman of a group that loses its status as a political party.

(c) A group that loses its status as a political party may regain that status only by complying with all the
requirements for qualifying as a new party under § 4-101 of this subtitle.



UTAH

TITLE 20A. ELECTION CODE
CHAPTER 8. POLITICAL PARTY FORMATION AND PROCEDURES
PART 1. FORMATION OF POLITICAL PARTIES RECOGNIZED BY THE STATE

Utah Code Ann. §20A-8-101 (2003)

Definitions

As used in this chapter:

(1) "Continuing political party” means an organization of voters that participated in the last regular general election
and polled a total vote for any of its candidates for any office equal to 2% or more of the total votes cast for all
candidates for the United States House of Representatives.

(2) "County political party” means, for each registered political party, all of the persons within a single county who,
under definitions established by the county political party, are members of the registered political party.

(3) "Newly registered political party" means a statewide organization of voters that has complied with the petition
and organizing procedures of this chapter to become a registered political party.

(4) "Registered political party" means an organization of voters that:

(a) participated in the last regular general election and polled a total vote for any of its candidates for any office
equal to 2% or more of the total votes cast for all candidates for the United States House of Representatives; or

(b) has complied with the petition and organizing procedures of this chapter.

(5) "State political party" means, for each registered political party, all of the persons in Utah who, under
definitions established by the state political party, are members of the registered political party.



IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT

THE GREEN PARTY OF ALASKA,
Plaintiff,

VS.

THE STATE OF ALASKA, DIVISION

OF ELECTIONS, and LAURA GLAISER,

Director of the Division of Elections,
Defendants.

Case No. 3AN 03-9936 ClI
PRELIMINARY INJUNCTION

Defendant is enjoined from denying plaintiff, The Green Party of Alaska,
the benefits of political party status as set out in AS 15.25.030, AS 15.25.140

and AS 15.60.010(21).
No bond is required for this preliminary injunction.
This injunction will remain in force until the earlier of (a) the general
election in November 2004; (b) the legislature corrects the problems with party
eligibility in the statutes; or (c) further order of this court.

DATED at Anchorage, Alaska this j  day of November, 2003.

JOHN REESE
Superior Court Judge

| certify that on i acopy
of the above was mailed to each of the
foIIowin? at their address of record:
Moriuiu/AG (Felix)

N ) klu.
AdmimstratlveAsswtarﬂ -



IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT

THE GREEN PARTY OF ALASKA,
Plaintiff,

Vs.

THE STATE OF ALASKA, DIVISION OF

ELECTIONS, and LAURA GLAISER,

Director of the Division of Elections,
Defendants.

Case No. 3AN 03-9936 ClI

ORDER

l. Introduction

The Green Party of Alaska (“Green Party”) is seeking a preliminary injunction
against the State to receive treatment as a political party defined in AS 15.60.010(21).
The State opposes the morion arguing that the Green Party does not satisfy the
requirements to receive the injunction. The motion should be granted.

ll.  Facts

In 1990, Green Party gubernatorial candidate Jim Sykes received over 3% ofthe
votes. After that election, the Green Party was deemed a “political party” by the State
pursuant AS 15.60.010 (21). Green Party candidates continued to receive at least 3% of
the vote in gubernatorial races through 2002, so the organization maintained its political
party status. In 2002, Diane Benson ran for governor as a Green Party candidate and
received less than 3% ofthe vote. After the 2002 election, the Green Party was no

The Green Partg v. State of Alaska
3AN-03-S936 Cl

Plaintiffs Motion for Preliminary Injunction
Page 1018



longer considered a political party by the State. In 2002, two other Green Party

candidates ran for federal positions—U.S. Representative and U.S. Senator—and each

The Green Party filed a suit against the state alleging its equal protection rights are
being violated and seeking a declaratory judgment that it is unconstitutional to deny
political party status to the Green Party while granting that status to other political
organizations. Because the adjudication of the underlying claims may continue through
the next election (or at least through the important deadlines), the Green Party currently

seeks a preliminary injunction so it can plan its political campaign accordingly.

Discussion
IQlitical party is defined
[A] group of organized voters that represents a political program
and that either nominated a candidate for governor who received
at least three percent of the total votes cast for governor at the
preceding general election or has registered voters in the state

equal in number to at least three percent of the total votes cast for
governor at the preceding general election.

AS 15.60.010 (21). A political group is a group of organized voters with a
political program that does not otherwise satisfy the requirement for political
party. AS 15.60.010(20). Political groups that want to place a candidate on a
ballot must first file a petition including an adequate number ofsignatures on the
day ofthe primary election. AS 15.25.140-60. P .Jcal party candidates, to the
contrary, do not have to gather voter signatures in order to be placed on the
ballot. Instead, they must file a declaration of candidacy by June 1ofthe year of

the election. AS 15.25.030-04.

The Green Party v. State of Alaska
3AN-03-9936 C| . o
Plaintiffs Motion for Preliminary Injunction



The plaintiffseeks a preliminary injunction to receive treatment as a political

party despite its failure to satisfy AS 15.60.010 (21). The following is the

applicable statutory standard for granting an injunction:

When it appears that (1) the plaintiffis entitled to the relief demanded,
and the reliefor any part of it includes restraining the commission or
continuance of some act, the commission or continuance ofwhich during
the litigation would produce injury to the plaintiff; or (2) the defendant is
doing, or threatens or is about to do, or is procuring or suffering to be
done some act in violation ofthe plaintiffs rights concerning the subject
of the action and tending to render the judgment ineffectual...

AS 09.40.230.
When ruling on whether to grant preliminary relief, the court must “avoid extensive

involvement in the merits of the issues between the parties.” AJ. Industriesv. Alaska
Public Service Gonmrission, 470 P.2d 537,540 (Alaska 1970). When the party seeking
reliefwill not be harmed by the injunction, that party must establish a clear showing of
probable success before the motion is granted. Id However, when the party seeking
the reliefwould be irreparably harmed and the opposing party can be adequately

protected from harm, then the court must apply a “balance of hardships” approach.

State of Alaska v Kiuti Kaah Native Millage of Coppoer Ganter, 831 P.2d 1270 (Alaska
1992). The halance of hardships approach involves a three-part test:

(1) the plaintiffmust be faced with irreparable harm; (2) the

opposing party must be adequately protected; and (3) the plaintiff
must raise ‘serious’ and substantial questions going to the merits of
the case; that is, the issues raised cannot be “frivolous or obviously

without merit.’

Id at 1273 (quoting Messerli v Dep't of Natural Resouroes, 768 P.2d 1112, 1122

(Alaska 1989)).
The Green Farg v, State of Alaska
3AN-03-9936 Cl

Plaintiff's Motion for Preliminary Injunction
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fllre theplaintiffargues that it will be irreparably harmed if the injunction is not
s0 the balancing test applies. The defendant, however, argues that the plaintiff
o will not be irreparably harmed, o it must establish probable success on the merits. The
determination ofwhich test applies turns on whether the plaintiffwill be irreparably
harmed if the injunction is not granted.

|rreparable harm

An irreparable injury is an injury, regardless ofits size, that cannot be
reasonably redressed in a court of law. Kluti Kaah, 831 P.2d at 1273 n.5, citing Black’s
Law Dictionary, 786 (6th Ed. 1990). For puiposes ofthe balancing test here, the injury
must be established with substantial certainty.

The State argues that the plaintiffwill not suffer any harm because it has
sufficient time to register enough Green Party voters to be recognized as a political
party in time for the primary. After the 2002 elections, the Libertarian party did exactly
that after it had lost its party status.

The Green Party states that it has never been able to register enough voters to be
recognized as a political party. Its only option, therefore, is to gather signatures in
preparation of the 2004 election. The Green Party argues that if the injunction is not
granted, the organization will be harmed because it will have to ‘jump through
additional registration and petitioning hurdles,” including gathering signatures. The
Green Party will also be fiscally impaired because AS 15.13.070(b) significantly limits
the amount of contributions that can be made to the organization if it is a political group
instead of a political party. In addition, the plaintiffwill not be able to participate in the

primary, an event with great political value and media coverage.

The Green Party v. State of Alaska
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Plaintiffs Motion for Preliminary Injunction
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Participation in a primary has great political value. Asnoted in \Vogerv. Miler,
660 P.2d 1192 (Alaska 1983) (“Modler IF), candidates that participate in primaries
receive intense media coverage, whereas a candidate from a small party that is simply
on the ballot will likely go unnoticed Id at 1194. The prir™ry has been described as
“one of the great drive engines of American politics.” 1i. (quoting T. White, Tre
Vekingofthe Presicent 1972, 71 (1973)). The Green Party’s absence from the primary
may have a harmful effect on that party’s recognition and future support. The Green
Party has clearly made strides over the past twelve year3 by maintaining its party status
and having two candidates for federal office receive over 8%oofthe vote. Precluding
the Green Party from the primary, coupled with imposing limitations on-its fundraising
abilities will likely harm the party in a way that could not be compensable in a court of

law.
Because the plaintiffwill be irreparably injured if the injunction is not granted,

the balance of hardship approach must be applied.

Adequate protection ofthe defendant

The injunction may only be granted if the State is adequately protected. The
court must consider the clear ramifications of an injunction, including potential for
similar actions by other parties seeking injunctive relief, and whether similarly situated
parties would be treated differently. SeeKlutiKaah, 831 P.2d at 1273, JnKlutiKaah,
the superior court improperly granted an injunction to a Native Village without’
considering that other similarly situated Native Villages would seek the same relief. In
fact, seven other Villages sought the same relief. The court is prohibited from treating

similarly situated Villages differently. The purpose of the underlying restriction was to

The Green Party v. State of Alaska
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increase the moose population, and granting all eight injunctions would not have
adequately protected the state’s interest in increasing the moose population.

The State argues that it will be harmed by the injunction because it will have to
spend its limited funds for printing and computer programming associated with a
candidate. In addition, the State argues that it has an interest in ensuring that the
candidates on each hallot have a modicum of support by voters. Without that support,
the voters will be subject to overcrowding and confusion. The Green Parly argues that
the amount of money the State would spend on printing is minimal and not enough to
constitute hairo and the Green Party has received sufficient support over the years to
prevent voter confusion.

No evidence was presented that any other political organization is situated
similarly to the Green Party.1 Therefore, it does not appear that a similar injunction will
be sought by other parties, overburdening the defendant. Over the past decade the State
has absorbed the cost of having a Green Party candidate on the gubernatorial ballot.
Including the Green Party in the upcoming primary will not be any different from
previous races, thus not financially harming the State.

The State does have an interest to ensure parties with at least a modicum of
support are on the ballot. Moglerv. Miller, 651 P.2d 1,3 (Alaska 1982) (“\VoglerP).
However, the Green Party has established amodicum of support by maintaining its

political party status from 1990 to 2002 and by obtaining over 8%cofthe votes in the

1 The Republican Moderate Party also lost its party status after the 2002 election. However, no
evidence has been presented that It has been recognized as a political party as long as the
Green Party and that they received over 3% of the votes In the races for U.S. Representative
and U.S. Senator.
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most recent U.S. Senate and U.S. Representative races. The state’s interest will not,

therefore, be harmed by granting the preliminary injunction.

Serious and substantial question
The final question in the inquiry is whether the Green Party has raised a serious

and substantial question that goes to the merits of the case. The plaintiff alleges that
taken together, AS 15.60.010(21), 15.25.030, and 15.25.140 violate its equal protection
rights under the state and federal constitutions. The plaintiff argues that it is situated
similarly to organizations that are recognized as political parties because it has received
more than 3% of the vote in a state-wide election and that depriving the plaintiff of its
political party status because the requisite votes arose from candidates for federal
positions instead of the candidate for governor is unconstitutional.

The Green Parly did have a modicum of support during the 2002 election.
Although the candidate for governor did not receive the requisite 3% vote, two other
state-wide candidates did receive over 6% of the votes. Because such support for the
Green Party does exist, the State may be treating the Green Party differently from other
similarly situated political organizations in violation of the state and federal
constitutions.  This issue has yet to be litigated in Alaska courts. The Green Party,
therefore, has raised a serious and substantial question that goes to the merits of the case
and is not frivolous

I1l. Conclusion
Because the Green Party will be irreparably harmed, the State is adequately

protected, and the Green Party presents a serious and substantial question, the motion

The GreenParty v. State of Alaska
3AN-03-9936C1 o
Plaintiffs Motion for Preliminary Injunction
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for a preliminary injunction 13 GRANTED.
Itis so ORDERED.
DATED at Anchorage, Alaska this s o "day of October, 2003.

JOHN REESE
Superior Court Judge

| certifythaton a copy
ofthe above was mailed to each ofthe
following at their address of record:

The Green Party v. State of Alaska
3AN-03-9936 Cl - o
Plaintiffs Motion for Preliminary Injunction
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Kevin M. Morford, attorney at law

P. O. Box 672263 P
Chugiak, AK 99567 v 0>
(907%688-5888 3
Attorney for plaintiffs {0
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IN THE SUPERIOR COURT FOR THE STATE OF ALASW\a
THIRD JUDICIAL DISTRICT AT ANCHORAGE

THE GREEN PARTY OF ALASKA,
Plaintiff,

VS.

THE STATE OF ALASKA, DIVISION

OF ELECTIONS, and LAURA GLAISER

Director of the Division of Elections,
Defendants.

STATE OF ALASKA

THIRD JUDICIAL DISTRICT
AFFIDAVIT OF JIM SYKES

Jim Sykes, being first duly sworn, upon oath, deposes and says:

Case No. 3AN-03-9936 Cl

SN

L lampresentlyaco-chair ofthe Green Party of Alaska in the above captioned

action, and | make this affidavit based upon my own personal knowledge.
2. lampresently deciding whether or not torun for statewide office inthe 20C4
primary and general elections in Alaska. 1f1do run, it will be as a candidate of the Green Party of

Affidavit of Jim Sykes

Green Party of Alaska v. State. Div. of Elections
3AN-03-9936 CV



Alaska.
3. Until the court decides whether or not to grant the Green Party of Alaska’

motion for a preliminary injunction in this lawsuit, it remains uncertain whether or not | will be
required to gather signatures on a nominating petition, pursuant to AS 15.25.140 et sea., in order to
be able to appear on the primary ballot, and (if I win in the primary election) the general election
ballot. Knowing whether or not | will be required to gather signatures on a nominating petition
would significantly change the timing and structure of my campaign. | would be reluctant to waste
limited time and resources from my campaign seeking signatures on a nominating petition which
could subsequently become unnecessary if the Green Party’s motion for apreliminary injunction is
granted.

4, The Green Party of Alaska is also currently suffering from the uncertainty of
not having a decision from the court on the motion for a preliminary injunction. It will continue to
be harmed by that uncertainty until the court is able to decide thatpending motion. Because existing
and ongoing interests of the Green Party of Alaska are presently being harmed, and because its
potential candidates like me are also being harmed while the motion for preliminary injunction

remains unresolved, | request that the court agree to decide the motion for a preliminary injunction

on an expedited basis.

Affidavit ofJim Sykes
Green Party of Alaska v. State. Div. of Elections

3AN-03-9936 CV
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Subscribed and sworn to before me this 23 day of October, 2003.

2 A —
Notary Public iprand for Alaska
My Commission Expires:

KatMwa 0.Jotoww
Ko?ary PutjHc - Statt of Ataka

CERTIFICATE OF SERVICE My Comm. Exp/rae7-t6-2007

| certify that a copy of the foregoing document
was sent by first class mail, postage paid, to Sarah
J. Felix, attorney for defendants, on the 23Mday of
October, 2003.

- —gir\re~\jrex -
Kevin M. Morford vV

Affidavit ofJim Sykes
Green Party of Alaska v. State. Div. of Elections
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

THIRD JUDICIAL DISTRICT AT ANCHORAGE

THE GREEN PARTY OF ALASKA, and
THE REPUBLICAN MODERATE
PARTY, INC., )

Plaintiffs,
VS.
THE STATE OF ALASKA, DIVISION
OF ELECTIONS, and JANET
KOWALSKI, Director of the Division of
Elections,

Defendants. ))

Case No. 3AN-02-10451 ClI )

ORDER RE; SUMMARY JUDGMENT
Introduction

This lawsuit involves a challenge by the Green Party and the Republican Moderate Party to laws
governing Alaska’s primary election system.  Alaska’s current law regarding the conduct of primary
elections is set out in AS 15.25.010 et seq. A portion of that statute was amended, effective July 14, 2001.
The amendments mandated, among other things, that each political party that is qualified to participate in a
primary election have their own separate ballot, on which only candidates of that political party may

appear. See AS 15.25.010, .014, and .060. The prior version of these statutes had allowed for a single
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primary ballot on which all candidates of all political parties would appear.

The stale of Alaska, Division of Elections, which administers the statutes, has interpreted them to require
that the candidates of each political party must appear on a separate primary ballot, and to prohibit
individual parties from joining together in a combined primary ballot, even if these parties agree to do so.
In conformity with that interpretation, the most recent primary election, held on August 27,2002, used

separate ballots for each of the six recognized political parties that participated in the election.

In this lawsuit, Plaintiffs claim that the statutes unconstitutionally infringe on the associational rights of
political parties and their members. Plaintiffs seek a declaratory judgment that the 2002 election and
future elections held under AS 15.25.010, .014, and .060 are unconstitutional. Plaintiffs also seek an
injunction requiring defendants to allow plaintiffs to join together with each other and with other willing

political parties in a unified ballot. Both sides have filed respective motions for summary judgment.
Factual Background

The facts here are not at issue. Both plaintiffs were “political parties” recognized by the state of Alaska
during the 2002 election season. Both have since lost political party status in accordance with AS

15.60.010(21). They are, however, still recognized as “political groups.” AS 15.60.010(20)

Currently, the primary system in Alaska requires each party to have a separate primary hallot. Parties may
choose whether or not to let voters affiliated with other parties participate in their primary. This right
includes the decision to open their primary to non-partisan or undeclared voters. See AS 15.25.060. Any
registered voter may vote either in the primary of the party to which they belong or in the primary of a
party which allows non-affiliatcd members to participate. However, a voter may only vote for candidates
on a single ballot. This system, a partially closed primary, is radically different than its predecessor, the

blanket primary. The blanket primary is one in which all parties’ candidates are listed on a single ballot
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and voters can vote for the candidate of their choice, regardless of party affiliation. A closed primary is
one in which only registered members of a party are allowed to vote in the party’s primary. An open
primary is one in which any voter can for the candidates of any single party. A partially closed party, such
as the one Alaska currently has, allows the political parties to decide whether or not to open their

individual ballots to non-party members and if so, to whom. See generally. O’Callaghan v. State. 914 P.2d

1250, 1254 (Alaska 1996) (O’Callaghan II).

Alaska’s history with the blanket primary system dates back to 1947 when it was enacted following a
referendum. 1d. at 1255. At that time, the Democrats opposed the blanket primary and the Republicans

supported it. However,

djespite the overall partisan flavor that the issue was to acquire ... opposition existed on
the part of some Republicans, and support existed on the part of some Democrats. In
general, party stalwarts and those who believe in the importance of strong parties in the
political process, opposed and continue to oppose the blanket primary. Those who are not
firmly aligned with a political party, and who believe that the voter should have maximum
independence in balloting matters, support the blanket primary. Party loyalty has not been
strong in Alaska, and legislators from both parties have responded to widespread public
support for the blanket primary... The blanket primary seems to suit Alaska, where party

ties and party organizations are weak.
Id. at 1255-56 (quoting Memorandum from Gordon S. Harrison, Director, Legislative Research Agency,
Research Request 90.294 (May 23, 1990)). When the legislature met for its first session in 1959, with the
Democrats in control, a single-ballot, open primary replaced the blanket primary. Il at 1256. Several
attempts were made to restore the blanket primary through 1966. In that year, Republicans gained control

of ihe Legislature and Walter Hickel, a Republican, was elected governor. The blanket primary was

immediately restored. lcL

In 1990, the Republican Party of Alaska, in an about-face from its previous support of the blanket primary,
passed a party rule that allowed for only registered Republicans, registered Independents and non-affiliated
voters to vote in the Republican Primary. IcLat 1252, Thus, for the 1992 and 1994 primary elections,

there were two ballots. One ballot listed only Republican candidates and could only be used by those
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voters allowed under the Party’s rules and one ballot listed all other candidates and remained open to all
voters. This system set the stage for the legality of the blanket primary to be challenged in O’Callaghan 1.
|d. at 1253, In that case, the Alaska Supreme Court upheld the validity of the blanket primary (at the
expense of individual party rights), 1d. at 1263. Thus, the blanket primary was reinstated until the 2001
amendments. The amendments came about because of the U.S. Supreme Court’s decision in California
Democratic Party v. Jones 530 U.S. 567 (2000) (holding that a state’s blanket primary system might
unconstitutionally infringe upon political parties’ rights of association and effectively overturning
O’Callaghan II). See 2001 Temporary and Special Acts § 1ch. 103, SLA 2001 (stating that the purpose of

the amendments was to comply with the Jones decision). Now, each party has a separate bailot. AS

15.25.060.

For the August 27, 2002, primary election, the Plaintiffs wished to join together on a combined ballot.
The Director of Elections refused to allow this and the Plaintiffs ran their candidates on separate ballots.
As a result of the 2002 general election, both Plaintiffs lost their politicai party status as neither party had
an enrollment equaling 3% of the total votes passed for governor nor did their gubernatorial candidates

receive votes equaling 3% of the total votes cast for governor.11l
Relevant Procedural History

Plaintiffs brought this lawsuit seeking declaratory and injunctive relief from the decision to not
allow them to be on the same ballot. They filed this suit on September 5, 2002. Defendants answered on
October 4, 2002. Plaintiffs filed a motion for summary judgment on May 15, 2003. The Defendants
opposed that motion and filed their own summary judgment motion on May 29. After briefing was

complete, oral argument was held on August 28, 2003.

Standard for Summary Judgment
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A party seeking to recover upon a claim may move for summary judgment in his or her favor as to all or
any part thereof. Summary judgment may be granted in favor of a party if there are no genuine issues of
material fact and it is entitled to judgment as a matter of law. AK Civ. R. 56(c). In considering the motion
for summary judgment, the court shall draw all reasonable factual inferences in favor of the non-moving

party. Alaska Southern Partners v. Prosser. 972 P.2d 161, 164 (Alaska 1999): Rush v. Alaska Mortgage
Group. 937 P.2d 647, 651 (Alaska 1997).

The moving party, “has the initial burden of making a prima facie showing establishing the absence

of genuine issues of material fact and his or her right to judgment as a matter of law.” Yurioff v. American

Honda Motor Co.. Inc.. 803 P.2d 386, 389 (Alaska 1990).

Where the moving party has made a prima facie showing that he or she is entitled to judgment on
the established facts as a matter of law, “the opposing party must demonstrate that a genuine issue of Diet
exists to be litigated by showing that it can produce admissible evidence reasonably tending to dispute the

movant’s evidence.” French v. Jadon, Inc., 911 P.2d 20, 23 (Alaska 1988) (citing Wassink v. Hawkins,

763 P.2d 971,973).

It is notable that in the case at bar there are no disputed facts and that both parties agree that

summary judgment is the appropriate manner by which this case should be resolved.
Discussion

A. Do the Green Party and the Republican Moderate Party Have Standing?

As a threshold issue, the Defendants claim that the Plaintiffs do not have standing to bring this claim

because they have lost political party status. A political “group™ has political “party” status if it
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“represents a political program and ... either nominated a candidate for governor who received at least
three percent of the total votes cast for governor at the preceding general election or has registered voters

in the state equal in number to at least three percent of the total votes cast for governor at the preceding

election.” AS 15.60.010(21).

Plaintiffs respond they have standing under both the citizen-taxpayer and interest-injury standards. They
cite to O’Callaghan v. Coghill, 888 P.2d 1302 (Alaska 1995) (O’Callaghan (I)); O’Callaghan (IP. 914 P.2d
1250 (Alaska 1996); and Sonneman v. State. 969 P.2d 632 (Alaska 1998) as examples where individuals
who were not political parties were allowed to challenge the manner in which elections were held.
(Plaintiffs’ Reply at 3.) Additionally, they argue that part of their claim includes a challenge to the 2002
primary (noting they both had “political party” status for that election). (Plaintiffs’ Reply at 2.)

Moreover, throughout their pleadings and in oral argument, they have asserted the rights of individual

voters as well as their own.

Alaska favors a broader basis for standing than the federal courts have traditionally allowed. Standing is a
rule ofjudicial self-restraint rather than a constitutional doctrine. Trustees for Alaska v. State, 736 P.2d
324, 327 (Alaska 1987). In Alaska, a party qualifies for standing if they either have interest-injury status
or citizen-taxpayer status. For interest-injury status, a party must have an interest that is negatively
affected by the challenged conduct. Id. at 327. The interest need only be an “identifiable trifle” for

questions of principle and the injury may be future. 1d at 327; Johns v. Commercial Fisheries Entry

Commission, 699 P.2d 334, 338 (Alaska 1985).

Citizen-taxpayer status is conferred if a plaintiff can meet two requirements: 1) show that the case is one
of “public significance;” and 2) demonstrate that the plaintiffis an “appropriate” party to bring the case.
Sonneman, 969 P.2d at 636 citing Baxley v. State, 958 P.2d 422,428 (Alaska 1998). “These requirements
ensure that the plaintiff will serve as a true and strong adversary " Id (internal quotations omitted). In

Alaskans for a Common Language v. Kritz. the Alaska Supreme Court specifically adopted the U.S.
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Supreme Court’s decision in Hunt v. Wash. State Apple Advertising Comm’n. to hold that an association
can have standing to bring a suit on behalf of its members. 3 P.3d 906, 915 (Alaska 2000). Hunt set out a
three-part test to determine when an association has such standing. First, the individual members must
otherwise have standing in their own right. Second, the interests that the organization seeks to protect
must be germane to its purpose. Last, the participation of individual members must not be necessary to

assert the claim or request the relief. 432 U.S. 333, 343 (1977).

The Plairwffs claim an interest that is affected by the current law. The interest is more than a trifling
one—they are claiming that their first amendment rights are being violated. Although they do not have
“political party” status at this time, at least part of their claim is for a declaration that the 2002 primary

election was invalid. They each had “political party” status at that time. Thus, the Plaintiffs certainly meet

the requirements of interest-injury standing.

The individual members of the Plaintiff parties have standing to bring these claims. They are citizens
and/or taxpayers of Alaska and this case is clearly one of “public significance” as it challenges the
constitutionality of our primary election laws. The iaws at issue directly affect for whom the individuals
can vote and how their parties’ primaries are conducted. As the United States’ Supreme Court stated in
Democratic Party of United States v. Wisconsin ex rel. LaFollette, 450 U.S. 107 (1981) and again in
Tashiian v. Republican Party of Connecticut. “[a]ny interference with the freedom of a party is
simultaneously an interference with the freedom of its adherents.” 479 U.S. 20S, 216 (1986). In addition,
the first amendment rights associated with voting are certainly germane to these political organizations’
interests. Indeed, the issues raised in this lawsuit are fundamental to the political process. Finally,
individual members are not needed to bring these claims or request relief. The parties can competently
represent the rights of their members. There is no doubt that the parties serve as true and strong
adversaries. Thus, the Green Party and Republican Moderate Party have standing to bring this case on

behalf of their members in addition to the standing to bring it on their own behalf.
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B. |s the Statutory Scheme Constitutional?

The Alaska Supreme Court, in O’Callaghan I, and O’Callaghan II, specifically adopted the United States
Supreme Court’s framework, first laid out in Anderson v. Celebresze, 460 U.S. 780 (1983) for determining

whether or not a statute dealing with elections is constitutional. A court in facing such a decision,

must first consider the character and magnitude of the asserted injury to the rights protected
by the First and Fourteenth Amendments that the plaintiff seeks to vindicate. It then must
identify and evaluate the precise interests put forward by the State as justifications for the
burden imposed by its rule. In passing judgement, the Court must not only determine the
legitimacy ana strength of each of those interests; it also must consider the extent to which

those interests make it necessary to burden the plaintiff’s rights.

Id. at 789.

The O’Callaghan 1l court went on to heavily rely upon the approach the United States Supreme

Court took in Burdick v. Takushi, 504 U.S. 428 (1992),

It is beyond cavil that voting is of the most fundamental significance under
our constitutional structure.... It does not follow, however, that the right to vote in any
manner and the right to associate for political purposes through the ballot are absolute...
.The Constitution provides that States may prescribe the Times, Places and Manner of
holding Elections for Senators and Representatives, Art. I, §4, cl. 1, and the Court therefore
has recognized that States retain the power to regulate their own elections.... Common
sense, as well as constitutional law, compels the conclusion that government must play an
active role in structuring elections; as a practical matter, there must be a substantial
regulation of elections if they are to be fair and honest and if some sort of order, rather than

chaos, is to accompany the democratic processes.

Election laws will invariably impose some burden upon individual voters. Each provision
of a code, whether it governs the registration and qualifications of voters, the selection and
eligibility of candidates, or the voting process itself, inevitably affects—at least to some
degree—the individual’s right to vote and his right to associate with others for political
ends.... Consequently, to subject every voting regulation to strict scrutiny and to require
that the regulation be narrowly tailored to advance a compelling state interest, as petitioner
suggests, would ties the hands of States seeking to assure that elections are operated
equitably and efficiently... . Accordingly, the mere fact that a State’s system creates
barriers ... tending to limit the field of candidates from which voters might choose ... does
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not of itself compel close scrutiny.

Instead,... amore flexible standard applies... Under this standard [set out in Anderson v.
Celebreeze and quoted supra], the rigorousness of our inquiry into the propriety of a state
election law depends upon the extent to which a challenged regulation burdens First and
Fourteenth Amendment rights. Thus, as we have recognized when those rights are
subjected to severe restrictions, the regulation must be narrowly drawn to advance a state
interest of compelling importance.... But when a state election law provision imposes only
reasonable, nondiscriminatory restrictions upon the First and Fourteenth Amendment rights
of voters, the State’s important regulatory interests are generally sufficient to justify the
restrictions.
O’Callaghan 11,914 P.2d at 1254 quoting Burdick, 504 U.S. at 433-34 (internal quotations omitted.) Thus,
this Court must determine the kind of right that is being affected and then apply the appropriate level of

scrutiny in determining whether the limitation of the right is constitutional.

Here, the Plaintiffs °laim that their fundamental rights of association and hallot access are restricted
and that the government h;  not provided the compelling interests necessary to show that the statutes arc
constitutional. The state meanwhile does not believe any fundamental interest is at stake and thus opposes
astrict scrutiny analysis. (Defendants’ Motion for Summary Judgment pp. 15-18.) This Court must

determine the exact nature of the rights claimed by the Plaintiffs and then apply the appropriate level of

scrutiny.

JL Does the Statutory Scheme Affect a Fundamental Right of the Plaintiffs?

Political parlies have the right to open or close their primaries to any class of voters. For instance, in
Tashiian v. Republican Party of Connecticut, 479 U.S. 208 (1986), the Republican Party of Connecticut,
wished to open its primary to unaffiliated voters. At the time, Connecticut had a closed primary system in
which only members of a party were allowed to vote in the party’s primary. The Court held that this
closed system unconstitutionally interfered with the Republican Party’s associational rights.  “It is beyond

debate that freedom to engage in association for the advancement of beliefs and ideas is an inseparable

1/13/2004 11:04 AM


http://www.alaskabar.org/opmions/ACFCAlE.htni

Order [Ulp:/lwww.alaskabar.org/opinions/ACFCA 1E.htm

aspect of the ‘liberty” assured by the Due Process Clause of the Fourteenth Amendment, which embraces

freedom of speech.” 479 U.S. at 214 (quoting NAACP v. Alabama ex rel. Patterson. 357 U.S. 449

(1958)). The Court noted,
The Party here contends that [the statute] impermissibly burdens the right of its membersto
determine for themselves with whom they will associate, and whose support they will seek, in their
quest for political success. The Party’s attempt to broaden the base of public participation in and
support for its activities is conduct undeniably central to the exercise of the right of association. As

we have said, the freedom to join together in furtherance of common political beliefs necessarily
presupposes the freedom to identify the people who constitute association.

The statute here places limits upon the group of registered voters whom the Party may invite to
participate in the basic function of selecting the Party’s candidates. The State thus limits the
Party’s associational opportunities at the crucial juncture at which the appeal to common principles
may be translated into concerted action, and hence to political power in the community.
Tashiian, 479 U.S. at 214-216 (internal citations omitted). While acknowledging that the state has an
interest in regulating the mechanics of elections, the Court ultimately held this power does not extend to

regulations restricting fundamental rights. 1d. at 217.

Likewise, California Democratic Party v. Jones, held that California’s blanket primary was
unconstitutional. In a situation inverse from that it confronted in Tashiian, the Supreme Court found that
the desires of the Democratic, Republican, Libertarian, and Peace and Freedom Parties to close their
primaries were implicit in their fundamental right to associate. The Court refused to allow states to freely

requlate the selection of a political party’s candidates,

To the contrary, we have continually stressed that when States requlate parties” internal
processes they must act within the limits imposed by the Constitution.

In no area is the political association’s right to exclude more important that in the process
of selecting its nominee.... Unsurprisingly, our cases vigorously affirm the special place
the First Amendment reserves for, and the special protection it accords, the process by
which a political party selects a standard bearer who best represents the party’s ideologies
and preferences.

530 U.S. 567, 573, 575 (2000) (internal quotation marks omitted).
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The Alaska Supreme Court, likewise, has found the rights of association and ballot access to be
fundamental, “[i]t is well accepted that in ballot access cases, the state must show a compelling interest in
order to justify infringements of these rights.” Vogler v. Miller, 651 P.2d 1, 3 (Alaska 1982). There, the
Court held portions of a statute, which required independents and candidates of small parties to submit
petitions carrying the signatures of individuals equaling three percent of the vote cast at last election in
order to secure a place on the ballot, unconstitutional. The Court stated,

[i]f the state has effectively eliminated a political party’s access to the ballot, it has

deprived the party of much of the substance of the values meant to be insured by the rights
of free speech and association.

[Ojnly a regulation which impinges on the right to speak and associate to the least degree
possible consistent with the achievement of the state’s legitimate goals will pass

constitutional muster.

Id. at 3, 5. As aresult, the Court found that the smaller parties and individual’s rights to free speech were

curtailed.

Here, Plaintiffs argue that they, like the Republican Party in Tashiian. want to open their ballots to
additional voters. They contend that if parties are allowed join together and open their ballots, the number
of voters participating in each election would be significantly increased. (Plaintiffs’ Motion for Summary
Judgment p.5.) The Plaintiffs note that in Jones, the Court held that the associational rights of parties were
greater than the state’s right to host a blanket primary. They argue, the associational rights of parties

should also be greater than the state’s right to have a partially closed primary system. (Plaintiffs’ Motion

for Summary Judgment pp. 6-7.)

The Defendants maintain that first amendment rights are not implicated here at all. Rather, they claim the
Plaintiffs are promoting a fusion ballot, which Alaska law specifically bans. See AS 15.25.060(b). In this
argument, the State relies heavily on Timmons v. Twin Cities Area New Party, 520 U.S. 351 (1997),
which dealt with Minnesota’s ban of fusion candidates. In that case, the New Party wished to nominate

Andy Dawkins as its candidate for the 1994 general election. Dawkins agreed even though he was already
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the candidate for the Democradc-Farm Labor Party. The Court defined fusion as “the electoral support of
a single set of candidates by two or more parties,” or “the nomination by more than one political party of

the same candidate for the same general election.” Id at 354. Because Minnesota bans fusion candidates,

election officials refused to accept the New Party’s nominating papers. Id

The Defendants argue that instead of fusion candidates, the problem before this Court is fusion ballots.
(Defendants’ Motion for Summary Judgment pp. 11-15.) In addition, they claim the Timmons court
addressed the issue of ballot access, and dismissed it as a non-fundamental interest, when it refused to

allow the New Party to endorse Dawkins on the general ballot. (Defendants’ Reply p. 2.)

Timmons is not applicable to this situation. Alaska does ban fusion but that is not an issue in this case;
the Plaintiffs are not arguing for such a system.£21 Nor did the Timmons court address the ballot access
issue. Refusing someone two places on a ballot does not invoke the same concerns that the Plaintiffs raise
here. Additionally, Timmons dealt with the general election, not the primary. The general election ballot

iIs a single ballot. For all of these reasons, the Timmons analysis is not relevant to the discussion at hand.

The Defendants also look to Sonneman v. State, to support their position. 969 P.2d 632 (Alaska 1998). In
that case, the Alaska Supreme Court, in upholding the state’s decision to randomly order the names on the
ballot, noted that voting is not an unlimited right, but rather is subject to states’ regulations. Id at 637. It
observed that the U.S. Supreme Court has held it would be impossible to afford every voting regulation
strict scrutiny. Therefore, the Alaska Court decided that random name placement did not restrict access to

the ballot nor deny the voters their choice of candidate. Id.

The problem with this comparison is that the issues facing the Sonneman court are not related to those
facing this Court. In Sonneman, the plaintiff tried to argue that the statute impermissibly violated equal
protection provisions, in addition to burdening his right to vote. 1d at 636. The Court rejected that

argument finding that a managerial decision to randomly place names on the ballot does not restrict ballot
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access or “deny voters the right to vote for candidates of their choice.” IcL at 638. Here, the statutes in
question have significant impact on the rights of the parties to associate and on the rights of party members
to vote for candidates of their choice.£31 Under the current statutes, the parties are prohibited from
opening their primaries to voters of both their parties. Voters must choose to vote only for Green Party
candidates or only for Republican Moderate candidates, thus they are denied the right to vote for the
candidates of their choice—a choice that the Plaintiff parties fully support and welcome. Consequently,

the statutes at issue here are completely unlike the one challenged in Sonneman.

The interests of individual voters being asserted in this case also are unlike the individuals’ interests
asserted in Burdick and Jones. In Burdick, an individual wanted the right to write-in a candidate during
the primary and general elections. Hawaii had a ban on write-in candidates, but did provide multiple,
straightforward ways for a person to be on a ballot, whether a member of an established political party or
not. The Supreme Court concluded that any burden placed on the plaintiff-voter was one placed on him
only after he failed to recognize the candidate of his choice until mere days before the election. 504 U.S. at
435-37. In Jones, the state tried to assert the rights of individual voters to vote for the candidate of their
choice. The Court weighed the interests of the Parties against those of the voters and concluded that the
Parties’ associational rights were stronger. 530 U.S. at 583-84. Here, the parties support the voters right
to vote across party lines. This is not a case like Jones where the parties chose to limit which candidates

could be on their ballots. Rather, here, the State is mandating that the primary ballot be limited over the

objection of the parties.

The Defendants also contend that the Plaintiffs, like the New Party in Timmons and the plaintiff in
Sonneman, have failed to demonstrate a constitutionally protected interest and have failed to show how
they have been denied ballot access. (Defendants’ Reply p.4.) They claim that the Plaintiffs wrongly
assume that voters are allowed to vote across party lines. They maintain that typically, a person must be

affiliated with a party in order to vote in its primary. (IcL at 3.) The Defendants argue there is no case law

130120 1/13/2004 11:04 AM



Order http://mw.alaskabar .org/opinions/ACFCAIE.hini

or statute that requires a state to provide a combined multi-party ballot. (IcL at 1-2) They maintain that the
Plaintiffs are each entitled to open their ballot up to whomever they wish. (IcL at 8.) The Defendants

contend the courts have been clear in confining voters to a single nominating act. (IcL at 5)

These arguments miss their mark. The Plaintiffs are not advocating that every voter be allowed to vote in
more than one primary. They still support each voter receiving only one ballot when going to the polls; the
Plaintiffs just want their ballots to be available to more voters and for voters to be able to exercise their
voting choice in primaries over a greater range of candidates. That there is no case law mandating the
system the Plaintiffs suggest is true, yet there is no case law specifically prohibiting it either. The case
law is quite clear, however, that when the association rights of political parties are restricted in such a

degree that endangers the rights guaranteed by the First and Fourteenth Amendments, the challenged

statutes are subject to strict scrutiny.

The Defendants also attempt to distinguish the cases the Plaintiffs depend on. The Defendants claim
Jones should not be interpreted as broadly as Plaintiffs would suggest because the Jones court
acknowledged the state has a significant role in the election process. (Defendants’ Motion for Summary
Judgment pp. 26-27) In addition, the State argues that the Green and Republican Moderate Parties place
loo much reliance on Tashiian because Alaska is in full compliance with the law laid out in that case.
They claim that the Court, in fact, did consider a system much like the one Plaintiffs champion and
dismissed it as involving separate issues from the ones facing them.[4] (Id. at 9-11.) The Defendants also
quote a sentence from Am. Party of Tex, v. White, 415 U.S. 767, 786 (1974) (finding, in part, several

sections of Texas code relating to ballot qualifications for minor parties constitutional) stating that a state

may limit voters to supporting one party.£5] (Defendants’ Reply p. 5.)

The Plaintiffs correctly argue that the passages cited by the Defendants were dicta and, as such, are not
binding. The Plaintiffs also contend that the quoted language is not on point, rather it refers to the fact that

voters are not allowed to vote in multiple primaries. (Plaintiffs’ Reply p. 12.) Nowhere in their pleadings
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do Plaintiffs assert such a right. The Jones couri did acknowledge the state’s role in the election process,
but it held that when fundamental rights are violated, the deference given to the state’s authority lessens.
Jones 530 U.S. at 581-82. Even though Alaska is in compliance in some respects with the law set forth in

Tashiian, it does not follow that Alaska’s current law is necessarily constitutional.

Finally, the Defendants argue the legislature has a right to act proactively rather than reactively.
(Defendants’ Motion for Summary Judgment p. 23.) They maintain that this is a duly enacted law and as
such, is entitled to a presumption of constitutionality. (Id at 27.) But this argument is beside the point. A

presumption of constitutionality does not save a statute if it is indeed unconstitutional.

Here, the Plaintiffs want to associate with one another and open their ballots up to members of each
other’s parties. The current statute excludes them from doing so. It prohibits them from making internal
party decisions about how to “broaden the base of public participation.” Tashiian, 479 U.S. at 214. Here,
as in Tashiian. the statute, “places limits upon the group of registered voters whom the Party may invite to
participate in the basic function of selecting the Party’s candidates.” 1d. at 215-26. The Plaintiffs argue,

[T]he State is seeking to force the political parties to accept state imposed limits upon which
categories of voters are allowed to vote in each party’s primary election. In this case, as in
those cases, the attempted limitation upon the associational rights of the parties occurs right
at the very time when the parties are attempting to convert their political programs into
concerted political action and power. The statutes in this lawsuit therefore cannot be
enforced against the wishes of political parties who seek tojoin together on a combined
primary ballot, unless that restriction is narrowly tailored to serve a compelling state

interest.
(Plaintiffs” Motion for Summary Judgment p. 7). This Court finds that the Plaintiffs are correct in their
assertion that AS 15.25.010, .014, and .060 affect their fundamental rights to associate and restricts ballot
access. Now the State must show compelling interests to successfully support the constitutionality of this

statute,

As we have noted, where such fundamental rights of freedom of speech and association are
involved, only compelling governmental interests will justify their encroachment. An
essential aspect of this test Is an inquiry into whether less restrictive alternatives will
adequately protect those interests. That is, only a regulation which impinges on the right to
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speak and associate to the least degree possible consistent with the state’s legitimate goals
will pass constitutional muster.

Vogler v. Miller. 651 P.2d 1, 5 (Alaska 1982) (internal citations omitted).

2. Is the Statutory Scheme Narrowly Tailored to Serve a Compelling State

Interest?

Once the courts have determined the rights at stake, they apply various levels of scrutiny to determine if
the slates’ interests can validate the infringement of rights. For example, the Jones court applied strict
scrutiny when it required the State to show compelling interests that would justify the infringements on the
political parties’ first amendment rights of association. It ultimately found the State’s proffered interests
(producing elected officials who best represent the electorate, expanding candidate debates beyond the
scope of partisan concerns, ensuring disenfranchised voters the right to vote, promoting fairness, affording

voters more choice, increasing voter participation, and protecting privacy) unsatisfactory. Jones 530 U.S.

582-84.

The Alaska Court in Vogler v. Miller found the state’s purported interests— making ballot requirements
uniform for all offices, avoiding having to amend the statute every few years, and eliminating voter
confusion— insufficient justifications for abridging the Plaintiff’s rights of association and ballot access.
651P.2d at 6. In so holding, the Vogler court also noted, “Restrictions on ballot access impinge not only
on the rights of the potential candidates, but on those of the voters as well... It is well accepted that in
ballot access cases, the state must show a compelling interest in order to justify infringements of these

rights.” Id. at 3.

We have stated that in ballot access cases, the state must show a compelling interest in order
tojustify the infringements of these rights. Vogler v. Miller. 651 P.2d 1, 3 (Alaska 1982)..

. Strict Scrutiny review is necessary in ballot access cases because the burden placed on the

right to vote is severe when the right to vote is denied or limited to certain candidates or

parties.

Sonneman, 969 P.2d at 638 (internal quotations omitted).
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While maintaining their position that strict scrutiny should not apply, the Defendants assert several state
interests promoted through the current primary system that they claim are compelling and narrowly
tailored to protect the Plaintiffs’ rights. These include: 1) complying with the Supreme Court’s holding in
Jones; 2) enforcing the laws passed by the state legislature; 3) avoiding voter confusion; 4) preventing

ballot overcrowding; and 5) promoting the stability of Alaska’s political system. (Defendants’ Motion for

Summary Judgment pp. 17-19.)

Only the first of these purported stale interests is mentioned in the preamble to the underlying bill. 2001
Temporary and Special Acts § I ch. 103, SLA 2001. The rest of these justifications were suggested by
various legislators while debating the bill. Some jurists have questioned whether the remarks of individual
legislators are sufficient legislative history to justify the interests of the State in enacting legislation unless
these remarks were identified by the legislature as a whole as the purpose of such legislation,

The greatest defect of legislative history is its illegitimacy. We are governed by laws, not

by the intentions of legislators. As the Court said in 1844; The law as it passed is the will

of the majority of both houses, and the only mode in which that will is spoken is in the act

itself....” But not the least of the defects of legislative history is its indeterminacy. If one

were to search for an interpretive technique that, on the whole, was more likely to confuse

than to clarify, one could hardly find a more promising candidate than legislative history.
Conroy v. Aniskoff, 507 U.S. 511,519 (1993) (emphasis in the original, internal citations omitted) (Scalia,

J. concurring).  Nevertheless, this Court will discuss each of the interests identified by the State in

support of the primary system at issue in this case.

While ensuring that Alaska’s laws comply with U.S. Supreme Court decisions is the correct thing for the
legislature to do, the legislation is not narrowly tailored to this purpose. Jones did not sound the death
knell for blanket primaries. As the Vogler court noted, “An essential aspect of this test is an inquiry into
whether less restrictive alternatives will adequately protect those interests.” 651 P.2d at 5. Mere, the

Defendants conceded at oral arguments that if the legislature had passed a law that allowed for combined
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primaries it would be constitutional and the Attorney General’s Office would vigorously defend it.£6] It
would be fully consistent with Jones to allow whichever parties wishing to share a primary ballot to do so
while allowing those who wanted to remain on separate hallots to do that. Such a law seems to this Court

a perfect example of a less restrictive alternative that protects the Plaintiffs’ constitutional rights but still

complies with the Jones decision.

The Defendants’ next claim they have an important interest in enforcing the laws passed by the
legislature. The constitutionality of a law is not determined by whether the executive branch enforces it.
Plaintiffs are correct when they refer to this argument as employing circular reasoning, “[The Defendants
are] saying in effect ‘we are obligated to enforce these statutes because they are valid laws,” and then
turning around and saying in effect ‘the law is constitutional because we have an interest in enforcing it.”’

That the legislature has passed an unconstitutional law provides no justification for the statutes’

constitutionality.

The Defendants next claim that allowing parties to combine their primary ballots would create voter
confusion. While voter confusion was found to be a legitimate concern for the Timmons court (after
having found that no fundamental rights were restricted and thus only looking to see if the state has a
legitimate interest), the Tashiian court specifically discounted it (after having found that fundamental
rights were being violated and applying the compelling interest test), as did the Vogler court (again finding
the infringement of fundamental rights). 479 U.S. at 222; 651 P.2d at 4. In the case at bar, the Court has
decided that fundamental rights are at risk and therefore, by applying Tashiian and Vogler, concludes that
avoiding voter confusion is not a sufficient reason for the State’s actions. This Court also has difficulty in
understanding how voters would be confused by combined party ballots. Given the long history of the

blanket primary in this state, the existence of a combined ballot does not appear unduly confusing.
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The fourth reason given by the Defendants is that the State wants to ensure a sufficient demonstration of
support is shown for the Candidates to prevent ballot overcrowding. The problem with this argument is
that it has nothing to do with whether or not combined ballots are appropriate. The Plaintiffs will still
have to adhere to valid laws governing placement on the ballot. Those laws are the ones controlling ballot

overcrowding. As the Plaintiffs correctly point out, prohibiting combined ballots does not reduce the

number of candidates who will be appearing on the ballots.

The final interest the Defendants promote is that of the stability of the state’s political system. The
Defendants have not shown, or even attempted to show, how a combined ballot threatens the stability of
the political system, especially in a slate that has had a long history with the blanket primary. They merely
cite certain legislators’ opinions that the blanket system has weakened the political system. (Defendants’
Reply p. 7.) As stated above, this is by no means compelling. Indeed, the stability of the political system
would appear to be enhanced by a system that allows voters to vote for candidates in whom they are most
interested, regardless of party affiliation, so long as the parties are willing to allow this. The personal
concerns of individual or groups of state legislators should not be imputed onto the State as compelling
interests for taking away the Constitutional rights of citizens and groups. A speculative concern about the

stability of Alaska’s political system is not a sufficientjustification to allow infringement of fundamental

rights of political association and hallot access.
Conclusion
Alaska’s broad interpretation of the doctrine of standing and the interests asserted by the Plaintiffs

require a finding that Plaintiffs have standing to bring this case. Alaska has had a strong history of using

blanket primaries. When the U.S. Supreme Court overturned California’s blanket primary statute in Cal.
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Democratic Party v. Jones it did so because certain parties no longer wanted to be listed together on the
primary ballot. 1t did not base its holding on the understanding that combined ballots are unconstitutional
per se. When states regulate the internal processes of political parties, they must act within the limits
imposed by the Constitution. The challenged statute does indeed violate the Plaintiffs’ associational rights

and their right to ballot access. Thus, strict scrutiny must be applied. The Defendants’ purported interests

are not sufficient to justify this infringement of Plaintiffs’ rights.

THEREFORE, IT IS HEREBY ORDERED that the Plaintiffs’ Motion for Summary Judgment is
GRANTED; Defendants’ Motion for Summary Judgment is hereby DENIED. Plaintiffs shall submit an

appropriate judgment to the court within 10 days of this order.

DATED this  day of October 2003, in Anchorage, Alaska.

Mark Rindner
Superior Court Judge

111The Green Party is currently challenging the constitutionality of these requirements in a separate lawsuit. Green Party v.
State ofAlaska, 3AN-03-09936Cl1.

121 The Supreme Court specifically did not make a decision regarding the validity of fusion in Timmons, rather it specifically
limited its holding to the concept that the Constitution docs not require fusion. Timmons. 520 U.S. at 370.

131 The hypothetical ballots attached to this opinion (which were used at oral argument) demonstrate the impact of the laws at
issue on the rights of party members to vole for the candidates of their choice. Under current law, a person must choose to vote
cither for Green Party candidates or Republican Moderate Party candidates. They cannot vote for the Green Party candidates
for some offices and the Republican Moderate candidates for others. A combined ballot would allow voters to do so.

[41 The quoted footnote (13) from Tashiian slates, in relevant part, "Our holding today docs not establish that state regulation of
primary voting qualifications may never withstand challenge by a political parly or its membership. A party seeking. for
example, to open its primary to all voters, including members of other parties, would raise a different combination of
considerations. Under such circumstances, the effect of one party’s broadening of participation would threaten other parties
with the disorganization effects, which the statutes in Storer v. Brown and Rosario v. Rockefeller, were designed to prevent. We
have observed rn several occasions that a Stale may adopt a ‘policy of confining each voter to a single nominating act.” a policy
decision which is not involved in the present case.” (citations omitted, emphasis added by Defendants.)

151 The quotation from Am. Parly of Texas v. White. 415 U.S. 767, 786 (1974) states, in relevant part, “Likewise, it seems to us
that the State may determine that it is essential to the integrity of the nominating process to confine voters to supporting one
party and its candidates in the course of the same nominating process."

161 Indeed, such a law was proposed by the Governor’s Office but ultimately rejected by the legislature. See Plaintiffs’ Motion

for Summary Judgment p. 8 and Attached Exhibit C.
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Sponsor Statement
HB 414

”An Act relating to fiIIinqhthe vacancy in the office of United States senator,
and to the definition of 'political party™

HB 414 seeks to redress two current shortcomings in Alaska’s Elections Act. There are two
primary components to HB 414, each a response to a clear call for changes to Alaska Statutes so
as to provide: firstly, for the fairest method of selecting individuals for a vitally important public
office; and, secondly, to respect the will of the Alaskan people regarding choices they make to

associate as political parties.

HB 414 will change the way a vacancy in one of Alaska’s two seats in the United States Senate
is filled when such a vacancy occurs. Currently, Alaska law provides that the Governor appoints
a person of his or her choice from the same political party as the person who vacated the seat,
when one of Alaska’s two U.S. Senate seats becomes vacant, a process governed by the 17th

Amendment to the U.S. Constitution.

Last year a group of Alaskans calling itself “Trust the People” began gathering signatures to
place an initiative on the ballot this year that would change Alaska Statutes to allow for a special
election in the case of any vacancy in one of Alaska’s two U.S. Senate seats. This group was
successful in obtaining enough signatures, which allowed the Division of Elections to certify the
petition, and prepare to place the initiative on the November 2004 ballot.

HB 414 listens to the will of the many Alaskans who signed petitions in favor of electing some
one to fill a vacancy in one of Alaska’s two U.S. Senate seats. The sections of the bill that
change Alaska law relating to filling such vacancies are exactly the same, word for word, as the
language of the initiative. Supporting HB 414 is a clear way to implement the will of a large

number of Alaskan voters.

The second part of HB 414 addresses a lawsuit brought by the Green Party of Alaska against the
State Division of Elections. The case grew out of the Green Party’s dissatisfaction with the
interplay between the results of the 2002 gubernatorial election and the definition of “political
party” in the Alaska Elections Act. In order to obtain political party status, the current definition
requires a party to have nominated a candidate for Governor who received at least three percent
of the popular vote in the preceding gubernatorial election. Alternatively, a party is recognized if



it has registered voters under its banner equal in number to three percent of the total number of
votes cast for Governor in the immediately preceding general election.

In 2002, the Green Party candidate for Governor garnered less than the minimum three percent
needed to maintain the Green’s status as a political party and, thus, the party sought an injunction
of the law. The court acceded to the Green Party’s request and enjoined enforcement of the law
so that the Greens could avoid irreparable harm by continuing to participate in politics with the
benefits of being a full political party. The order accompanying the court’s injunction noted that
the Green Party had been successful in winning over six percent of the vote in races for federal
elective positions, namely U.S. Representative and U.S. Senator, and instructed the State to
continue treating the Green Party with the deference due to a statutorily-defined political party
until the General Election in November 2004 or until the Legislature, “corrects the problems
with party eligibility in the statutes.”

HB 414 responds directly to the court’s order by expanding the types of statewide races to which
the Division of Elections can look in ascertaining whether a party enjoys enough popular support
to merit official status. It adds two different gauges to the law, so that if there is not a
gubernatorial election, then an assemblage of voters can refer to its success in the most recent
U.S. Senate or U.S. House race to earn official political party status under the statutes. The
changes to the Alaska Elections Act wrought by the second half of HB 414 will inject fairmness to
the process of obtaining political party status in Alaska. Parties will be able to refer to their good
showing in the most recent statewide race, never more than two years in the past, in order to
demonstrate that they are supported by the voting public and deserve the statutory benefits

conferred on political parties.
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Sectional Analysis
HB 414

"An Act relating to filling the vacancy in the office of United States senator,
and to the definition of 'political party1'

Section 1. This bill section adds “United States senator” to the language that currently
governs special elections held to replace vacancies in the office of U.S. representative. This bill
section further clarifies the language controlling when a special election is not to be called, when
a vacancy occurs 60 days or less before a primary election in a general election year.

Section 2: This bill section adds a new statutory section that specifies that a U.S. senator
elected in aspecial election will hold office for the remainder of the unexpired term of the U.S.
senator who previously held the U.S. Senate seat. This section further states when a specially

elected U.S. senator will take office.

Section 3 This hill section adds “United States senator” to the language that currently
governs political party petitions submitted on behalf of candidates for U.S. representatives in

special elections.

Section 4:  This bill section adds “United States senator” to the language that currently
governs the provisions for the conduct of special elections for U.S. representative, and further
enumerates what these provisions are, deleting a reference to a statutory section relating to
special elections for U.S. Senator that had the effect of providing a list of such provisions. This
|atter statutory section is deleted by Section 8 of the hill.

Section 5: This bill section makes a conforming amendment that specifically enumerates the
provisions that are to apply to special elections for governor and lieutenant governor, deleting a

reference to 2 statutory section relating to special elections for U.S. senator that had the effect of
providing a list uf such provisions. Thvs latter statutory section is deleted by Section 8 of the bill.

Section 6:  This bill section makes a conforming amendment that specifically enumerates the
provisions that are to apply to special elections for state senators, deleting a reference to a
statutory section relating to special elections for U.S. senator that had the effect of providing a
list of such provisions. This latter statutory section is deleted by Section 8 of the hill.



Section 7. This hill section expands the definition of “political party” to include results of
statewide elections for U.S. senator or U.S. representative as secondary and tertiary criteria,
respectively, that may enable an organized group of voters that represents a political program to

qualify as a political party.

Section 8 This hill section deletes seven statutory sections from Chapter 40 of the Alaska
Elections Act, in order to remove references from Alaska Statutes made unnecessaiy by the hill.
These include: a reference to appointment of a person to fill a vacancy in the U.S. Senate; a
reference to the timing of a special primary election made redundant by the bill; a reference to
the proclamation calling a special election made inconsistent and unnecessary by the bill; a
reference to the term to be served by the person elected in a special election made redundant by
the bill; provisions pertaining to declaration of candidacy and date of nomination for a special
election made redundant by the bill; provisions for the conduct of a special election made
redundant by the bill; and, a definition of special primary election made unnecessary by the bill.
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Sectional Analysis
HB 414

"An Act relating to filling the vacancy in the office of United States senator,
and to the definition of 'political party"’

Section 1. This bill section adds “United States senator” to the language that currently
governs special elections held to replace vacancies in the office of U.S. representative. This bill
section further clarifies the language controlling when a special election is not to be called, when
a vacancy occurs 60 days or less before a primary election in a genera! election year.

Section 2. Thishill section adds a new statutory section that specifies that a U.S. senator
elected in a special election will hold office for the remainder of the unexpired term of the U.S.
senator who previously held the U.S. Senate seat. This section further states when a specially

elected U.S. senator will take office.

Section 3:  This hill section adds “United States senator” to the language that currently
governs political party petitions submitted on behalf of candidates for U.S. represented ves in

special elections.

Section 4. This bill section adds “United States senator” to the language that currently
governs the provisions for the conduct of special elections for U.S. representative, and further
enumerates what these provisions are. deleting a reference to a statutory section relating to
special elections for U.S. Senator that had the effect of providing a list of such provisions. This
|atter statutory section is deleted by Section 8 of the hill.

Section 5. This bill section makes a conforming amendment that specifically enumerates the
provisions that are to apply to special elections for governor and lieutenant governor, deleting a

reference to a statutory section relating to special elections for U.S. senator that had the effect of
providing a list of such provisions. This latter statutory section is deleted by Section 8 of the hill.

Section £ This hill section makes a conforming amendment that specifically enumerates the
provisions that are to apply to special elections for state senators, deleting a reference to
statutory section relating to special elections for U.S. senator that had the effect of providing a
list of such provisions. This latter statutory section is deleted by Section 8 of the hill.



Section 7. This hill section expands the definition of “political party” to include results of
statewide elections for U.S. senator or U.S. representative as secondary and tertiary criteria,
respectively, that may enable an organized group of voters that represents a political program to

qualify as a political party.

Section 8 This bill section deletes seven statutory sections from Chapter 40 of the Alaska
Elections Act, in order to remove references from Alaska Statutes made unnecessary by the bill.
These include: a reference to appointment of a person to fill a vacancy in the U.S. Senate; a
reference to the timing of a special primary election made redundant by the bill; a reference to
the proclamation calling a special election made inconsistent and unnecessary by the bill; a
reference to the term to be served by the person elected in a special election made redundant by
the bill; provisions pertaining to declaration of candidacy and date of nomination for a special
election made redundant by the bill; provisions for the conduct of a special election made
redundant by the bill; and, a definition of special primary election made unnecessary by the bill.
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MEMORANDUM February 6, 2004

SUBJECT: HB 414 and Initiative Relating to Filling Vacancies in the U.S.
Senate (Work Order No. 23-LS1514)

TO: Representative Lesil McGuire
Attn: Vanessa Tondini

FROM: Kathryn KurtzJjj"-»
Legislative Counsel

You have asked whether HB 414 would be considered "substantially the same" as the
proposed initiative to fill U.S. Senate vacancies exclusively by election for purposes of
art. XI, sec. 4 of the Constitution of the Stale of Alaska. The two are substantially the

Same.

Constitutional and statutory provisions

The state constitution and statutes address what happens if legislation is enacted that
addresses the subject matter of a proposed initiative. Under art. XI, sec. 4, of the
Constitution of the State of Alaska, a proposed initiative is void if the legislature passes a
law that is "substantially the same measure" as the proposed initiative.l Under
AS 15.45.210, the lieutenant governor, with the concurrence of the attorney general, is
responsible for determining whether an Act of the legislature is substantially the same as

a proposed initiative.2

' Article XI, sec. 4, Constitution of the State of Alaska states:

INITIATIVE ELECTION. An initiative petition may be filed at
any time. The lieutenant governor shall prepare a hallot title and
proposition summarizing the proposed law, and shall place them on the
ballot for the first statewide election held more than one hundred twenty
days after adjournment of the legislative session following the filing. If,
before the election, substantially the same measure has been enacted, the

petition is void.

2 AS 15.45.210 states:

Determination of void ?etition. If the lieutenant governor, with
the formal concurrence of the attorney general, determines that an act of



Representative Lesil McGuire
February 6, 2004
Page 2

The test of how similar a measure enacted by the legislature and an initiative must be for
the legislative measure to operate to invalidate the initiative was set out in Warren v.
Boucher, 543 P.2d 731 (Alaska 1975). The Warren court noted:

... [T]he legislative act need not conform to the initiative in all respects,
and ... the [constitution's] framers intended that the legislature should
have some discretion in deciding how far the legislative act should differ
from the provisions of the initiative. The question, of course, is how great
is the permitted variance before the legislative act becomes no longer
substantially the same.

Upon reflection we have concluded that the legislature's discretion
in this matter is reasonably broad.

The court fashioned the following as a general test:

... [i]f in the main the legislative act achieves the same general purpose as
the initiative, if the legislative act accomplishes that purpose by means or
systems which are fairly comparable, then substantial similarity exists. It
IS not necessary that the two measures correspond in minor particulars, or
even as to all major features, if the subject matter is necessarily complex
or requires comprehensive treatment. The broader the reach of the subject
matter, the more latitude must be allowed the legislature to vary from the
particular features of the initiative.

543 P.2d at 736.

Analysis

The t%xt of HB 414 mirrors that of the initiative except in two respects. The initiative has
an effective date of January 1, 2005; HB 414 does not have an effective date. HB 414
has a section that amends the definition of political party; the initiative does not. These
differences do not detract from the substantial similarity of the measures. HB 414, if
enacted as introduced, would presumably take effect before January 1, 2005. But the
changes proposed in the manner of filling vacancies would be exactly the same as if the
initiative had been passed by the voters. That the bill contains additional material docs
not change this fact. If HB 414 is enacted as introduced, then the initiative would be

void.

KLK:med
04-146.med

the Ie%islature that is, substantially the same as the proposed law was
enacted after the petition had been filed, and before the date of the
election, the petition is void and the lieutenant governor shall so notify the

committee.
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USCS Const. Amend. 17
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CONSTITUTION OF THE UNITED STATES OF AMERICA
AMENDMENTS
AMENDMENT 17

¢ Review Court Orders which may amend this Rule.

USCS Const. Amend. 17 (2003)

Election of Senators.

The Senate of the United States shall be composed of two Senators from each State, elected by
the people thereof, for six years; and each Senator shall have one vote. The electors in each
State shall have the qualifications requisite for electors of the most numerous branch of the

State legislatures.

When vacancies happen in the representation of any State in the Senate, the executive
authority of such State shall issue writs of election to fill such vacancies: Provided, That the
legislature of any State may empower the executive thereof to make temporary appointments
until the people fill the vacancies by election as the legislature may direct.

This amendment shall not be so construed as to affect the election or term of any Senator
chosen before it becomes valid as part of the Constitution.

HISTORY; ANCILLARY LAWS AND DIRECTIVES

Explanatory notes:
The Seventeenth Amendment of the Constitution of the United States was proposed to the

legislatures of the several states by the Sixty-second Congress on May 13, 1912, and was
declared, in a proclamation of the Secretary of State, dated May 31, 1913, to have been ratified
by the legislatures of the following states: Arizona, June 3, 1912; Arkansas, February 11,
1913; California, January 28, 1913; Colorado, February 5, 1913; Connecticut, April 8, 1913;
Idaho, January 31, 1913; lllinois, February 13, 1913; Indiana, February 19, 1913; lowa,
January 30, 1913; Kansas, January 17, 1913; Maine, February 11, 1913; Massachusetts, May
22, 1912; Michigan, January 28, 1913; Minnesota, June 10, 1912; Missouri, March 7, 1913;
Montana, January 30, 1913; Nebraska, March 14, 1913; Nevada, February 6, 1913; New
Hampshire, February 19, 1913; New Jersey, March 17, 1913; New Mexico, March 13, 1913;
New York, January 15, 1913; North Carolina, January 25, 1913; North Dakota, February 14,
1913; Ohio, February 25, 1913; Oklahoma, Februarv 24, 1913; Oregon, January 23, 1913;
Pennsylvania, April 2, 1913; South Dakota, February 19, 1913; Tennessee, April 1, 1913;
Texas, February 7, 1913; Vermont, February 19, 1913; Virginia, February 4, 1913;
Washington, February 7, 1913; West Wisconsin, February 18, 1913; and Wyoming, February 8,
1913.

Ratification was completed on April 8, 1913.

The amendment was subsequently ratified by Louisiana on June 11, 1914,

1/30/2004 8:31 AM
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The amendment was rejected, and not subsequently ratified, by Utah on February 26, 1913.

NOTES:

RESEARCH GUIDE
Am Jur:
16A Am Jur 2d. Constitutional Law 6 402.
25 Am Jur 2d. Elections 6 103.
26 Am Jur 2d. Elections 5 239.
77 Am Jur 2d. United States 5 9.

Law Review Articles:
Choper. The Scope of National Power Vis-a-Vis the States: The Dispensability of Judicial

Review. 86 Yale LJ 1552.

INTERPREIIVE NOTES AND DECISIONS

1. Generally
2. Primary elections
3. Special elections

1. Generally
Requirement that United States senators from each state be "elected by the people thereof"

does not require that candidate receive majority of votes cast at general election in order to be
elected. Phillips v Rockefeller (1970. CA2 NY1 435 F2d 976.

Despite presumption of enfranchisement, there is no per se rule against disenfranchisement;
rather Supreme Court has recognized that in special interest elections government can limit
franchise to those who have required special interest. Duncan v Coffee County fl1995. CA6
Tennl 69 F3d 88. 1995 FED Ado 321P.

Word "qualifications" in constitutional provisions concerning election of members of the
House of Representatives and Senators means natural endowments or requirements which fit
person for place, office, or employment, or as elector; restrictions on right of voter to vote
because of his failure to register or to vote in particular manner at certain time and place are
limitations on right, and not on qualification to exercise it. Commonweath ex rel. Dummit v
O’Connell (1944) 298 Kv 44. 181 Sw2d 691.

2. Primary elections
Political party's rule permitting registered voters not affiliated with any party to vote in that

party's primary election for U.S. House of Representatives and Senate while remaining silent as
to voting in that party's primary elections for state legislature, did not violate federal
constitution under qualifications of federal congressional electors clause (Art I, § 2, Cl 1) and
Seventeenth Amendment, since rule did not disenfranchise any voter in federal
congressional election who was qualified to vote in primary ~r generd election for more
numerous house of that state's legislature, and Seventeenth Amendm ~t and qualification of
congressional electors clause do not require perfect symmetry of qualifications of voters in state
and federal legislative elections. Tashiian v Republican Party f1986j 479 US 208, 93 L Ed 2d
514. 107 S Ct 544.

Seventeenth Amendment does not require state to hold primary for nominations to fill
senatorial vacancy. Trinsev v Pennsylvania (1991. CA3 Pa) 941 F2d 224. cert den f1991” 502
US 1014. 116 L Ed 2d 750. 112 S Ct 658.

State executive committee of recognized political party may call special primary election for
nomination of its candidate or candidates to be voted for in ensuing general election when, by
reason of death, resignation, or otherwise, office of United States Senator becomes vacant at
time when it is too late for candidate to qualify to be voted for in general primary elections held
biennially, and when there is sufficient time intervening between happening of condition
creating vacancy and date of ensuing general election in which to call and hold such special
primary election; when such special primary election is called by state executive committee of
recognized political party, it becomes duty of state and county officers to function in connection

1/30/2004 8:31 AM
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with such special primary election in same manner and to same extent that they would function
in connection with general primary election. State ex rel. Andrews v Gray (19361 125 Fla 1.

169 So 501.

3. Special elections
Election directed to be held by writ of election issued by governor of state to fill vacancy in

office of United States Senator, which election was to be held on same day as primary election,
was special election at which absent voters ballots could not be cast. State ex rel. Lanier v Hall
(1946) 74 ND 426, 23 NW2d 44 (superseded by statute on other grounds as stated in State ex
rel. Kusler v Sinner (1992. ND) 491 NW2d 382).

Under Seventeenth Amendment, governor of state would be authorized to issue writ of
election to fill vacancy caused by death of senator; such writ may be defined as written order
from governor directed to proper authority commanding it to hold state-wide election on day
certain, as provided by law, for purpose of electing senator for unexpired term of deceased
senator. Advisory Opinion to Governor (1946) 157 Fla 885. 27 So 2d 4009.
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FISCAL NOTE

STATE OF ALASKA

Fiscal Note Number:

2004 LEGISLATIVE SESSION Bill Version: HB414
() Publish Date:

Revision Date/Time (Note if correction): Dept. Affected” 000G
Title An Act relating to filling the vacancy in the office RDU Elections
of United States senator, and to the definition of 'political party'. Component Elections
Sponsor House Judiciary
Requester House State Affairs Component No. 2
Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2005 FY 2006 FY 2007 FY 2008 FY 2009 FY 2010
Personal Sen/ices
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0
CAPITAL EXPENDITURES
CHANGE IN REVENUES ( ) ]
FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify Type--Do not abbreviate)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0
0.0

Estimate of any current year (FY2004) cost:

Mark this box (X) if funding for this bill is included in the Governor's FY 2005 budget proposal:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page ifnecessary)

This bill has no fiscal impact on the division, however, if a special election were required, the division would

need to seek a special appropriation for that purpose.

** During the 1999 Legislative Session HB SCS

CSHB 231 a GF appropriation of 939.0 was allocated to conduct a special election.

Prepared by: Leonard G._Jones

Phone 465-3051

Division Division of Elections

Laura A. Glaiser, Director

Date/Time 2/2/04 9:45 AM
Date 2/2/2004

Approved by:

Agency Office of the Lt. Governor,

(Revise*! 12/2003 OMB)

Division of Elections__
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MEMORANDUM.

TO: Representative Lesil McGuire, Chair
House Judiciary Committee

From:  VanessaM. Tondini, Committee Aide
House Judiciary Committee

RE; The legal history of Alaskan law r_elatingf_ to filling vacancies in US.
Senate seats; and, the law governing political party status in Alaska.

DATE:  January 27, 2004

HB 414 seeks to redress two current shortcomings in Alaska’s Elections Act.
There are two primary components to HB 414, each a response to a clear call for
changes to Alaska Statutes so as to provide: firstly, for the fairest method of
selecting individuals for a vitally important public office; and, secondly, to resp
the will of the Alaskan people regarding choices they make to associate as political

parties.

HB 414 will change the way a vacancy in one of Alaska's two seats in the United
States Senate is filled when'such avacancy occurs. Currently, Alaska law provides
that the Governor appoints a person of his or her choice from the same political
party as the person who vacated the seat, when one of Alaska’s two U.S. Senate
seatS becomes vacant, a process governed by the [7th Amendment to the U.S.
Constitution. The pertinent part of this section of the Constitution reads as

follows:

When vacancies happen in the representation of any State in the Senate, the
executive authority of such State shall issue writs of election to fill such
vacancies. Provided, That the Legislature of any State may empower the
Executive thereof to make temporary appointments until the people fill the
vacancies hy election as the Legislature may direct

that party affiliation had to be taken. m



obtained his seat upon the death of Democrat Bob Bartlett in 1968, when appointed
by Governor Wally Hickel.

Democrat Representative Mike Miller of Juneau introduced a bill back in the
1970s that would have required that a person appointed to serve out a partial U.S.
Senate term would have to be from the same ,oolmcal party &s the former Senator,
but after passing the State House, this bill failed to pass the State Senate, with
Democrat opposition playing a crucial role in its defeat.

The 20hAlaska State Legislature went on to change the party-affiliation
component of the statute In 1998, with a bill that engendered hoth bipartisan
support and opposition as it changed form moving through the legislative process.
The final version of HB 307 required the Governor to afng]omt aperson who had for
six months been a member of the same political party if the Berson whose vacancy
Was bemP filled had been nominated by a political party. HB 307 mandated a
special election if the unexpired term of the vacant seat was to last more than 30
months, and allowed a person not affiliated with a political party to be nominated

by petition to run in a special election.

After passing both the House and the Senate, Governor Knowles chose to veto HB
307. In his veto letter he wrote, “I see no reason to change the current practice for
aﬁpomtmg U.S. Senate vacancies, which has historically served Alaskans well.”
The House and Senate overrode Governor Knowles's veto and HB 307 became

law.

In the 22K Alaska Legislature the laws controlling the way a vacant seat in the
U.S. Senate is filled were further changed. Senate Bill 16 |mPosed afive-da
waiting period upon the Governor before he or sne can appoint a person to fill a
vacancz in the U.S. Senate. This bill passed both bodies of the Legislature, and
Was Su seguentl vetoed by Governor Knowles. The Legislature overrode
Governor Knowles'sveto, and SB 166 became law.

Last year agroup of Alaskans calling itself Trust the People’ began gatherin
signatures to place an initiative on the ballot this year that would change Alaska
Statutes to allow for a special election in the case of any vacancy in one of
Alaska’stwo U.S. Senate seats. This grouE Wwas successful in obtaining enough
signatures, which allowed the Division of Elections to certify the petition, an
prepare to place the initiative on the November 2004 ballot.



HB 414 listens to the will of the many Alaskans who signed petitions in favor of
electing some one to fill avacancy in"one of Alaska’s two U.S. Senate seats. The
sections of the bill that change Alaska law relating to filling such vacancies are
exactly the same, word for word, as the language of the initiative. Supporting HB
IS a clear way to implement the will of a large number of Alaskan voters.

As to the second part of HB 414 the Green Party of Alaska br_ou%;ht_ suit against the
State Division of Elections in case number 3-AN-03-09936 Ci. This case grew out
of the Green Party's dissatisfaction with the interplay between the resuits of the
2002 gubernatorial election and the definition of “political party’ in the Alaska
Elections Act. That definition requires a party to nominate a candidate for
Governor who manages to receive at least three percent of the popular vote in the
gubernatorial election. Alternatively a party can re?|ster voters under its banner in
number equal to three percent of the total number of votes cast for Governor in the

immediately preceding general election.

Diane Benson was the Green Party candidate for Governor in 2002, but she
gamered less than the minimum three percent needed to maintain the Greens status
as apolitical party. In the Green Party's lawsuit its members asked the court to
enjoin enforcement of the law for the period through the 2004 election so they
could continue to participate in politics with the benefits of being a full political

party.

Judge Reese, of Anchorage Superior Court, acceded to the Green Party's request
and granted a preliminary injunction on November 3, 2003, In his order
accompanying the injunction Judge Reese noted that the Green Party had been
successful in winning over six percent of the vote in races for federal elective
P_osmons, namely U.S. Representative and U.S. Senator. Judge Reese went on to
Ind that the Green Party faced irreparable harm if it was denied party status for the
2004 election cycle, and that the question about how fairly it was being treated was
both serious and substantial. Judge Reese’s order instructed the State 1o continue
treating the Green Paméwnh_ the deference due to a statutorily-defined political
party until the General Election in November 2004 or until the Legislature,
‘cortects the problems with party eligibility in the statutes.”

HB 414 responds directly to Judge Reese’s order by expanding the types of
statewide races to whichthe Division of Elections Can look in ascertaining whether
aparty enjoys enough popular support to merit official status. It adds two different
gauges to the law, so that if there is not a gubernatorial election, then an



assemblage of voters can refer to its success in the most recent U.S. Senate or U.S.
House race to eam official political party status under the stafutes.

The changes to the Alaska Elections Act wrought by the second half of HB4Huill
Inject fairmness to the process of abtaining political party status in Alaska. Parties
will be able to refer to their good showm(t} in the most recent statewide race, never
more than two years in the past, in order to demonstrate that they are sup[)orted by
the voting public and deserve the statutory benefits conferred on political parties.
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My gionlest criticism of MB 414 concems the definition of “political party” - it

ISfora parl¥’s candicate to receive 3% 0f the vote lor Governor, United Stales
senator, or United Stales representative. This is unacceptable - apolitical party is
nothing more than an rganization with aparticular political agenca - whether it
fields a candidate at all IS irrelevant. No party should be required to field a
candicate just to retain their parly status.

Also, a vote for a candidate .should not necessarily be considered support for any
particular party. There arc a number of reasons a person would vole for a candidate
and parly support may not even be apart of that decision.

't he democratic process demands many perspectives, requiring parlys to use
resources to field candidates before théy arc ready to do so can depiive Alaska of

Important perspcai lives.

f ur%? the committee to change the dclinition of political party to one that is more
befitting of a democratic society,

Doneld P. Roburts Jr.
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