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H ouse Judiciary  Com m ittee

Memorandum
To: Jean Mischel, Leg. Legal

From: Vanessa Tondini, Committee Aide
House Judiciary Committee

Date: March 2, 2004

Re: CS Request

Please create a final draft House Judiciary Committee Substitute for work order #  23-LS1273\Q, 
HB 385. incorporating the attached two amendments. The bill was passed out of committee 
yesterday and w e’re hoping to get the CS back as soon as possible for a hearing on the House 
floor. In addition, please create a sectional analysis based on the Judiciary CS that you will be 
creating.

If you have any questions, please call me at 4990. Thank you very much!

T h e  in form ation  a ttached  to th is m em o is C O N F ID E N T IA L  an /or p riv ileg ed . It is in tended  to be rev iew ed in itia lly  by 
on ly  the  ind iv idual nam ed ab ove. I f  the read er o f  th is M em orandum  is not the in tended  rec ip ien t or a  rep resen ta tiv e  o f  the 
in tended  rec ip ien t, you  are he reby  notified  that any rev iew , d issem ination , o r copy ing  o f  the inform ation con ta ined  herein  is 
p ro h ib ited . I f  you h ave  received  th is in erro r, p lease  im m ediately  no tify  the  sen d er by te lephone and retu rn  this lo  the 
se n d e r  a t the ab ove  address.

S tate C ap ito l, R oom  120 
Juneau , A K  9 9 8 0 1 -1 1 8 2  
(907) 4 6 5 -4 9 9 0  
Fax (90 7) 4 6 5-65 92
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(907) 465-3867 or 465-2450 
FAX (907) 465-2029 
Mail Stop 3101

DIVISION OF LEGAL AND RESEARCH SERVICES 
LEGISLATIVE AFFAIRS AGENCY 

STATE OF ALASKA State Capitol
Juneau, Alaska 99801-1182

Deliveries to: 129 6th St., Rm. 329

M E M O R A N D U M March 2, 2004

SU B JE C T Child Custody (CSHB 385(JUD)) 
(Work Order No. 23-LS1273\W)

TO : Representative McGuire 
Attn: Vanessa T c " ',:*’;

FR O M : Jean M. Mischel 
Legislative Counsel

You have requested a sectional summary of the above-described bill.

As a preliminary matter, note that a sectional summary of a bill should not be considered 
an authoritative interpretation of the bill and the bill itself is the best statement of its 
contents.

Section 1. Adds a cross-reference to the presumption established in sec. 5 of the bill for 
child custody purposes.

Section 2. Adds a cross-reference to the presumption established in sec. 5 of the bill and 
to the best interest o f the child factors in sec. 4 of the bill for temporary custody 
determinations.

Section 3. Amends the factors for consideration in awarding shared child custody to 
include circumstances under which a court may not consider a parent's willingness and 
ability to facilitate a close relationship with the other parent. Those circumstances 
include situations of sexual assault and domestic violence.

Sect ion 4. Amends the factors for consideration in awarding child custody to include 
circumstances under which a court may not consider a parent's willingness and ability to 
facilitate a close relationship with the other parent. Those circumstances include 
situations of sexual assault and domestic violence.

Section 5. Adds a rebuttable presumption against awarding sole or joint custody to a 
parent who has committed an act of domestic violence. Also adds provision for 
overcoming this presumption and for other findings of the court pertaining to domestic 
violence and custody and visitation orders. Also provides for considerations pertaining to



an abused parent and child custody awards. 

Section 6. Provides an effective date for the Act.

Representative McGuire
March 2, 2004
Page 2

JM M :mdr
04-082.mdr

Enclosure



A l a s k a  S t a t e  L e g i s l a t u r e

Session:
State Capitol 
Juneau, AK 99801 
Phone: (907) 465-2995 
Fax: (907) 465-6592

Interim.
716 W 4lh Avenue, Suite 430 
Anchorage, AK 99501-2133 

Phone: (907) 269-0250 
Fax: (907) 269-0249

Representative Lesil M c G u i r e

HB 385

"An Act relating to awarding child custody; and providing fo r  an effective date."

Domestic violence is often a significant factor in divorce and child custody proceedings. 
According to the Administration for Children and Families, U.S. Department o f Health and 
Human Services, domestic violence is the leading cause of injury to women in the United States. 
The American Psychological Association, the American Medical Association, the American Bar 
Association Center on Children and the Law, and numerous other organizations have 
recommended that if domestic violence has occurred in a relationship, the offender should not 
receive sole or jo int legal or physical custody of children. A unanimous Joint Resolution of 
Congress, H. Con. Res. 172, adopted in 1990, urged states to adopt the statutory presumption 
"that it is detrimental to the child to be placed in the custody of the abusive spouse."

When children witness violence in the home, they have been found to suffer many of the 
symptoms that are experienced by children who are directly abused. Children exposed to 
domestic violence face increased risks that they will be killed or injured by the violence, that 
their emotional, physical and mental development will be adversely affected, and that they will 
be neglected or abused. We commonly encounter the mistaken assumption among professionals, 
including judges and custody evaluators, that children are in less danger from a batterer once a 
couple is no longer living together, when the reality is often the opposite.

By the end of the 2002 legislative session, 23 states had adopted the approach o f the Model Code 
of the Family Violence Project of the National Council of Juvenile and Family Court Judges.
This model state statute clearly states that there should be a rebuttable presumption that it is 
detrimental to the child and not in the best interest of the child to be placed in sole custody, joint 
legal custody, or joint physical custody with the perpetrator of family violence. It emphasizes 
that the safety and well-being of the child and the parent who is the victim must be primary.

Unfortunately, courts sometimes apply psychological pressures that keep women tied to their 
abusers. "Friendly parent" statutes ask courts to assess each parent's willingness to co-parent 
when making custody decisions. Despite their reasonable reluctance to co-parent, battered 
women may end up being labeled "uncooperative," with an increased risk of losing their children 
to theirs and their children's abuser. This perpetuates family violence from one generation to th<_ 
next at great social cost to Alaskan society. Amazingly, "Studies show batterers are able to 
convince authorities that the victim is unfit or undeserving of sole custody in approximately 70% 
of challenged cases ." (American Judges Association). Friendly parent statutes are often the tool 
used by abusive parents against the protective parent.



HB 385 serves to better protect children from the effects of domestic violence by achieving 
consistency between Alaska child protection statutes and child custody statutes. This bill 
incorporates the sense o f the legislature in AS 47.10.011 (6), (7) & (8) and 1999's House Joint 
Resolution No. 36 that the effects of witnessing domestic violence is harmful to children, that 
parenting by a perpetrator of domestic violence places a child at a substantially higher risk of 
being directly abused, and that the sexual molestation of a child by their parents makes them 
unfit.

The bill also modifies our statutes "friendly parent" provision that inadvertently harms children, 
particularly in circumstances involving domestic violence, child abuse/sexual abuse and neglect. 
Alaska is in the minority o f states that still have a "friendly parent" provision that inadvertently 
harms children, particularly in circumstances involving domestic violence, child abuse/sexual 
abuse and neglect. Also, while Alaska's child custody statutes specifically mention domestic 
violence as a factor to be considered, they allow wide discretion and do not give it special 
weight. It is simply one additional factor when considering the best interests of the child.

Effects of this violence on children have high costs in human lives and to our communities. 
Research has consistently shown that children who witness violence suffer a wide range of short 
and long-term emotional and behavioral problems that often follow them for life. These children 
are at higher risk for psychosomatic disorders, stuttering, anxiety and fears, sleep disruption, 
excessive crying, problems in school, drug and alcohol abuse, sexual acting out, running away, 
and even suicide. Boys who witness their fathers' abuse of their mothers or siblings are more 
likely to inflict severe violence as adults. Data suggest that girls who witness abuse may tolerate 
abuse as adults more than girls who do not.

Alaska ranks in the top 5 states in the nation for per capita rates of domestic violence. The rate of 
Alaskan women being killed by a partner is 1.5 times the national average. Alaska has 6 times 
the national average o f reported child sexual assault. In 3 out o f 4 reported cases, the victim 
knew the offender, the most commonly reported type o f sexual abuse is a father who commits 
incest with his daughter-usually the eldest daughter. (AK Dept, of Health & Social Services)

HB 385 sends a clear message that we wish to halt the perpetuation of family violence from 
generation to generation and that perpetrators will be held accountable.
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Briefing Papers on the Important Issues of the D ay
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When Children Witness Domestic Violence
By Stephanie Walton

In homes where one partner abuses the other, children also are more likely to be abused. Hun­
dreds of studies have documented the negative effects for children exposed to violence. Even when 
they aren't physically abused, they can show symptoms of trauma, which include:

Increased aggression.
Depression, anxiety and fear.
Lower scores on verbal, motor and cognitive skills tests.
Physical symptoms, including headaches, stomach aches, ulcers and asthma.

Children exposed to violence at home also are more likely to become perpetrators or victims of 
domestic abuse as adults, according to the American Psychological Association.

S ta te  A c t io n
At least 12 states allow or mandate Increased penalties for a perpetrator if a child witnessed the 
domestic violence. Most of these laws allow courts to increase sentences, while a few require stlffer 
sentences. Oklahoma law, for example, requires the minimum penalty for donr stic violence to be 
increased to a six-month sentence if a child is present. There is a one-year sentence for a second or 
subsequent violation in the presence of a child. In Oregon, a fourth degree domestic violence 
assault is raised from a Class A misdemeanor to a Class C felony if a child is present. Delaware, 
Georgia and Utah can charge defendants with a separate crime of child abuse when children 
witness a violent episode.

Slates with Laws to Punish Domestic Violence 
Commuted In the Presence of Children

■ States with Increased sentences 
for domestic violence If children 
are present.

[JS States that Impose criminal child abuse charges when 
LtH children witness domestic violence.



In most states, these laws are only a few years old, but their effects are already apparent. In 
Multnomah County, Ore., felony domestic violence charges rose nearly 150 percent after the 
stricter sentencing law was passed. Prosecutors in Georgia and Utah report they use the child 
abuse charges as additional “bargaining chips," leading to more convictions. Law enforcement 
officers in these states also are more likely to note in their crime reports whether children were 
present during a domestic violence incident. In addition, prosecutors are more likely to report the 
affected families to child welfare agencies, even though the laws don’t require it.

Advantages and Disadvantages. Proponents of stlffer laws argue that criminal laws for violence in 
the presence of a child increase batterer accountability. In some states children become eligible for 
crime victim services and compensation. The laws also increase public awareness of the harm on 
children. Also, prosecutors have another way to pursue charges if the adult victim doesn’t cooper­
ate. Finally, a study commissioned by the National Institute of Justice suggests that such laws 
educate prosecutors, police and the courts about the harmful effects on children.

Opponents argue that prosecutors who use these laws as bargaining chips trivialize the real damage 
inflicted on children. They also note that since prosecutors are more likely to report families to 
child welfare agencies in states with these laws, workers need to be trained to understand the 
dynamics of family violence. Without training, they may hold victims responsible for exposing 
children to violence and remove them from the family. This can further traumatize both the 
children and the victim parent— although in some instances, the removal may be warranted. 
Children also may be required to testify against the batterer in court. This can frighten and 
confuse them, especially if the batterer is a parent. Finally, opponents say these laws increase the 
burden on the criminal justice system when state budgets already are severely strained.

Other Approaches. Some states have taken different approaches. Alaska law Includes witnessing 
domestic violence as civil child maltreatment, and authorizes child welfare intervention. Advocates 
claim, however, that, in some cases, removing children penalizes the victim for the perpetrator's 
behavior. She may be held responsible for failing to protect her children. Child welfare agencies are 
removing children from homes even under more general “failure to protect" regulations.

Other states, including Alaska, focus efforts at the local level, providing cross-training for domestic 
violence workers, child welfare agencies, police officers, prosecutors, Judges, probation officers and 
others who need to understand how witnessing domestic violence affects children. Localities in 
Colorado, Massachusetts and a number of other states place domestic violence advocates in child 
welfare offices to increase communication and understanding between the two systems.

Proponents o f 
stlffer la v/s 
argue that they 
increase batterer 
accountability.

Oppone.tents 
argue that 
prosecutors may 
hold victims 
responsible for 
exposing children 
to violence.

Other states 
focus efforts at 
the local level.

It will take time to understand how states can best respond to help domestic violence victims and 
their children, but everyone agrees on the ultimate goal: keeping families safe.

Selected References
Christian, Steve. ’’Children's Exposure to Domestic Violence: Is It Child Abuse?” State Legislative 

Report (National Conference of Gate Legislatures) 27, no. 1 (January 2002).
Schechter, Susan, and Jeffrey L. Edleson. Effective Interventions In Domestic Violence &  Child 

Maltreatment Cases: Guidelines for Policy and Practice. Reno, Nev: National Council of 
Juvenile and Family Court Judges, 1999.

Whitcomb, Debra. “Prosecutors, Kids, and Domestic Violence Cases." NUJournal, no. 248 (2002).
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Am erican Psychological Association Presidential Task Force on
Violence And The Family

WHEN PARENTS SEPARATE AFTER AN ABUSIVE 
RELATIONSHIP, SHOULDN'T FATHERS HAVE AS MUCH 
RIGHT AS MOTHERS TO BE GRANTED PHYSICAL 
CUSTODY OF AND V IS ITA TIO N  RIGHTS W ITH  THEIR 
CHILDREN?

T e n s i o n s  exist b e t w e e n  children's n e e d  for c o n t a c t  w i t h  

their f a t h e r  a n d  their n e e d  to b e  p r o t e c t e d  f r o m  t h e  

physical, s e x u a l  a n d  p s y c h o l o g i c a l  a b u s e  t h a t  is 

c o m m o n  in families w h e r e  t h e r e  h a s  b e e n  o t h e r  f o r m s  

o f  violence s u c h  a s  w o m a n  a b u s e .

Although m ost people believe tha t fa thers should have equal access to th e ir children 
a fte r the te rm ina tion  o f a re la tionsh ip  between the parents, the equal-access option 
is based on the assum ption th a t the fathers w ill act in th e ir ch ild ren 's best in terests. 
However, th a t is a naive assum ption in s ituations where fam ily  vio lence has 
occurred.

Fathers who ba tte r th e ir ch ild ren ’s m others can be expected to  use abusive power 
and contro l techniques to contro l the children, too. In  m any o f these fam ilies, p rio r 
to separa tion, the men were not active ly involved in the raising o f th e ir children. To 
gain contro l a fte r the m arita l separation, the fathers fig h t fo r the rig h t to be 
involved. O ften children who have been exposed to violence in the fam ily  are 
frigh tened to con fron t th e ir fa ther's  negative o r abusive behavior, and m others 
cannot p ro tect them . Som etim es the fa ther tries to  a lienate the child from  the 
m o the r by using m oney and o the r enticem ents, negative com m ents, o r restricted  
access to the telephone during v is ita tion  w ith  him . O ther tim es, fa thers m ay 
th rea ten  o r actua lly  kidnap the child to punish the m other fo r leaving, o r to  t ry  to 
force her to  re tu rn .

Most people, including the battered woman herself, believe tha t when a wom an 
leaves a v io len t man, she w ill rem ain the p rim ary care taker o f th e ir ch ild ren. Family 
courts, however, m ay not consider the h istory o f woman abuse re levan t in awarding 
custody. Recent studies suggest th a t an abusive man is m ore like ly than a 
nonvio lent fa the r to  seek sole physical custody o f his children and m ay be ju s t  as 
like ly (o r even m ore like ly ) to be awarded custody as the m other. O ften fa thers win 
physical custody because men genera lly have g reate r financia l resources and can 
continue the  court battles w ith  m ore legal assistance over a longer period o f tim e.
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Family courts frequently minimize the harmful impact of children's witnessing 
violence between their parents and sometimes are reluctant to believe mothers. If 
the court ignores the history of violence as the context for the mother's behavior in a 
custody evaluation, she may appear hostile, uncooperative, or mentally unstable. For 
example, she may refuse to disclose her address, or may resist unsupervised 
visitation, especially if she thinks her child is in danger. Psychological evaluators who 
minimize the importance of violence against the mother, or pathologi2e her 
responses to it, may accuse her of alienating the children from the father and may 
recommend giving the father custody in spite of his history of violence.

Some professionals assume that accusations of physical or sexual abuse of children 
that arise during divorce or custody disputes are likely to be false, but the empirical 
research to date shows no such increase in false reporting at that time. In many 
insl ances, children are frightened about being alone with a father they have seen 
use violence towards their mother or a father who has abused them. Sometimes 
children make it clear to the court that they wish to remain with the mother because 
they are afraid of the father, but their wishes are ignored.

Research indicates that high levels of continued conflict between separated and 
divorced parents hinders children's normal development. Some practitioners now 
believe that it may be better for children's development to restrict the father's 
access to them and avoid continued danger to both mothers and the children.
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Child Custody and Visitation Decisions in Domestic Violence 
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Legal Trends, Research Findings, and Recommendations
Daniel G. Saunders, Ph.D.
University of Michigan, School of Social Work
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Introduction
It may be hard to believe an abusive partner can ever make good on his threat to take the children away 
from his victim. After all, he has a history of violent behavior and she almost never does. Unfortunately, 
a surprising number of battered women lose custody of their children. The actual number is not known 
and offenders appear to be no more successful in gaining custody than non-offenders ( Liss & Stahlv, 
1993 ). However, violence against one parent by another is often considered in custody-determination 
proceedings ( Family Violence Project. 1995). This document describes some of the legal and cultural 
trends surrounding custody and visitation decisions and the social science evidence supporting a need to 
consider domestic violence in these decisions.

Return to top of the page
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Legal Trends
Over the past 200 years, the bases for child custody decisions have changed considerably. The 
patriarchal doctrine of fathers' ownership of children gave way in the 1920's and 30's to little preference 
for one parent or the other obtaining custody. When given such broad discretion, judges tended to award 
custody to mothers, especially of young children. The mother-child bond during the early, "tender years" 
was considered essential for children's development. In the 1970's, "the best interests of the children" 
became the predominant guideline ( Fne & Fine. 1994) and presumably was neutral regarding parental 
rights. Exposure to domestic violence was not originally included in the list of factors used to determine 
the child's best interest.

States recently came to recognize that domestic violence needs to be considered in custody decisions 
( Cahn. 1991 ; Hart. 1992 ; for a review of state laws see Family Violence Project. NCJFCJ. 1995 , and 
legislative updates for 1996, 1997 , and 1998 ). While a growing number of states specifically mention 
domestic violence as a factor to be considered, most of them allow wide discretion and do not give it 
special weight. It is simply one additional factor when considering the best interests of the child. By the 
end of the 1997 legislative session, 13 states had adopted the Model Code of the Family Violence 
Project of the National Council of Juvenile and Family Court Judges ( NCFCJ. 1998 ). These statutes 
specify that there is a "rebuttable presumption that it is detrimental to the child and not in the best 
interest of the child to be placed in sole custody, joint legal custody, or joint physical custody with the 
perpetrator of family violence" (p. 33).

Statutes now address other concerns related to custody and the recent proliferation of legislation seems 
likely to continue. Statutes in some states now cover: the prevention of child abduction by the 
perpetrator through supervised visitation and similar safeguards ( Girdner & Hoff. 1996 ; Hart. 1990), 
providing a defense against child abduction charges if battered women flee with their children, 
exempting battered women from mandated mediation ( Girdner. 1996), protecting battered women from 
charges of "child abandonment" if they flee for safety without their children ( Cahn. 1991), and 
allowing parents to check on the criminal charges against a divorce partner (Pennsylvania's Jen & Dave's 
law). Recent case law makes it easier for battered women to relocate far away from their abusers 
( Dunford-Jackson. in press). Unfortunately, courts may apply psychological pressures that keep 
women tied to their abusers. "Friendly parent" statutes ask courts to assess each parent's willingness to 
co-parent when making custody decisions ( Zorza. 1992 ). Despite their reasonable reluctance to co­
parent, battered women may end up being labeled "uncooperative," with an increased risk of losing their 
children. Along with legal changes, training and resource manuals forjudges and court managers have 
recently been published, including guidelines for selecting custody evaluators and guardian ad litems 
( Goelman. Lehrman. Valente. 1996 ; Lemon. Jaffe. & Ganiev. 1995 ; NCJFCJ. 1995 ; National Center 
for State Courts. 1997 ). For further discussion of these topics, see the references at the end of this 
document.

Return to top of the pa>.

General Views About Joint Custody
Enthusiasm for joint custody in the early 1980's was fueled by studies of couples who were highly 
motivated to "make it work" ( Johnston. 1993 ). This enthusiasm has waned in recent years, in part
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because of social science findings. For example, Johnston ( 1995 ) concluded from her most recent 
review that "highly conflictual parents" (not necessarily violent) had a poor prognosis for becoming 
cooperative parents and there is increasing evidence that children of divorce have more problems 
because of the conflict between the parents before the divorce and not because of the divorce itself 
( Kelly. 1993 ). "High conflict" parents should be allowed to develop separate parenting relationships 
with their children. Frequent visits and joint custody schedules led to more verbal and physical abuse. 
More frequent transitions between high-conflict parents were related to more emotional and behavioral 
problems of the children. If this is true of "high conflict" parents, it is likely to be even more true if 
mothers are being physically victimized.

Not all social scientists conclude that joint custody can be problematic. For example, Bender ( 1994) 
believes that "even the small percentage of parents who are very angry may be able to work out 
procedures to alleviate anger so that the child is not caught in the middle" (p. 126). However, his 
conclusion relies on data gathered at one point in time and thus statements about cause and effect are not 
possible. For example, better child adjustment is likely to result when joint custody is requested by (or 
ordered to) non-violent, low-conflict couples rather than from joint custody per se. Joint custody can be 
quite beneficial to the children of these non-violent, low-conflict couples, but not in cases of battering.

Return to top of the page

Parents Most at Risk for Physical and Emotional Abuse of a 
Child
Social science evidence can help to establish which parent is most likely to harm children. The most 
convincing evidence for the potential of men who batter their partners also to batter their children comes 
from a nationally representative survey ( Straus. 1983). Half the men who battered their wives also 
abused their children. Abuse was defined as violence more severe than a slap or a spanking. Battered 
women were half as likely as men to abuse their children. Several non-representative surveys show 
similar results ( reviewed in Saunders. 1996 ). When battered women are not in a violent relationship, 
there is some evidence that they are much less likely to direct anger toward their children ( Walker.
1 9 8 4 ).

Emotional abuse of children by men who batter is even more likely because nearly all of these men's 
children are exposed to domestic violence ( Pagelow. 1990). This exposure often constitutes a severe 
form of child abuse since the problems associated with witnessing abuse are now clearly documented 
(e.g., Edleson. 1997). There are short and long-term emotional and behavioral consequences for both 
boys and girls. Parents may not realize that their children can be affected even if they do not see the 
violence. For example, the children may be hiding in their bedrooms listening to repeated threats, blows, 
and breaking objects. Obviously, they may be afraid their mother will be injured or killed, but they may 
also have divided loyalties between their parents, guilt about not being able to intervene, and anger at 
their mothers for not leaving ( Saunders. 1996 ). If mothers cannot find safety, their fears and depression 
may keep them from being as nurturing and supportive to their children as they normally would be.

Although state laws include emotional abuse in their statutory definitions of child abuse, such abuse is 
difficult to substantiate and child protection workers often give it low priority.

Mothers may also be blamed for harming their children in cases where evaluators and practitioners do
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not understand the dynamics of abuse ( Edleson. 1997). Their cases are sometimes labelled as "failure 
to protect" since they are supposedly able to protect their children from the physical and emotional 
abuse of their partners ( Enos. 1996 ). Battered women may even face criminal charges ( Sierra. 1997). 
However, battered women's actions often come from their desire to care for their children. They may not 
attempt to leave because of financial needs, because they believe that the children need a father, or 
because they fear losing the children to their abuser. They often leave the relationship when they see the 
impact of violence on their children, only to return when threatened with even greater violence or out of 
economic necessity. Innovative programs, like Project Protect in Massachusetts, were developed to 
address these concerns. They use specially trained staff and multidisciplinary teams to integrate 
interventions for child abuse and domestic violence ( Davidson. 1995 ). On a policy level, states 
generally allow evidence to show that the non-abusive spouse feared retaliation from her partner and 
thus could not try to stop or prevent abuse to the child. However, only a few states explicitly authorize 
this type of evidence.

Return to top of the page

Factors Related to Risk to the Children
In a given custody case, a number of factors related to or incorrectly attributed to child abuse and 
exposure to domestic violence may be present. Several factors -  parental separation, childhood 
victimization of the parents, the parents' psychological characteristics, and abuser interventions -- are 
discussed next.

Parental Separation. Parental separation or divorce does not prevent abuse to children or their mothers. 
On the contrary, physical abuse, harassment, and stalking of women continue at fairly high rates after 
separation and divorce. In one study, a fourth of the women reported threats against their lives during 
visitation ( Leighton. 1989). Separation is a time of increased risk of homicide for battered women 
( Wilson & Daly. 1994 ) and these homicides sometimes occur during custody hearings or visitation 
exchanges of children. In rare cases, men kill children in retaliation for their female partners leaving 
them.

Children are also likely to be exposed to renewed violence if their fathers become involved with other 
women. Over half of men who batter go on to abuse a second woman ( Wofford. Elliot. & Menard.
1994). Judges who consider the remarriage of a man to be a sign of stability and maturity should instead 
consider it as a possible sign that the children will once again be emotionally harmed.

Parents' Childhood Victimization. Evaluators may look to childhood risk factors of each parent to 
assess their child abuse potential. The link between being abused in childhood and becoming a child 
abuser is not as strong as was once thought, with about 30% of child abuse victims becoming abusers 
( Kaufman & Zigler. 1987 ). Some evidence suggests that the link is stronger in men than in women 
( Miller&Challas. 1981).

Parents' Psychological Characteristics. The parents' personality traits and psychological disorders are 
generally poor predictors of child abuse ( Wolfe. 1985 ). Neither parent is likely to have chronic mental 
disorders of genetic origin (e.g., schizophrenia, or bipolar disorder). Personality disorders are much 
more likely to appear on the psychological tests of both parents. Great care must be taken, however, 
when interpreting parents' behaviors and psychological tests. Men who batter often have the types of 
personality disorders that keep childhood traumas, anxiety, and other problems hidden ( Holtzwoith-
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Munroe & Stuart. 1994 ).

To the extent that psychological disorders continue to be used to describe battered women, they can be 
placed at a serious disadvantage. Compared with the chronic problems of their partners, battered 
women's psychological problems are much more likely to decrease as she becomes safer. Many battered 
women may seem very unstable, nervous, and angry ( Crites & Coker. 1988 ). Other battered women 
may speak with a flat affect and appeal indifferent to the violence they describe ( Meier, 1993 ). These 
women probably suffer from the numbing symptoms of traumatic stress. The psychological test scores 
of some battered women may indicate severe personality disorders and mental illness. However, their 
behaviors and test scores must be interpreted in the context of the traumas they have faced or continue to 
face ( Rosewater. 1987 ). The tactics used by their abusers parallel those used against prisoners of war 
and include threats of violence, forced isolation, degradation, and attempts to distort reality and increase 
psychological dependence. Severe depression and traumatic stress symptoms are the likely results.
When women fear losing custody of children to an abusive partner, the stress can be overwhelming.

Interventions for the Abuser. Successful completion of treatment does not at all mean that the risks of 
child and woman abuse are eliminated. Although the evaluation of programs for men who batter is still 
in its infancy ( Saunders. 1996), it is clear that a substantial proportion of women (35%, averaged across 
a number of studies) report that physical abuse by their partners occurs within 6-12 months after 
treatment. Psychological abuse is even more prevalent. Only two studies of programs for men who 
batter investigated the reduction of actual or potential violence toward the children ( Mvers. 1984 ;
Stacey & Shupe. 1984 ). Both of these studies showed promising results, yet did not specifically focus 
on parenting issues. Only one description could be found of a special parent training program for men 
who batter ( Mathews. 1995 )
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Recommendations for Custody and Visitation
Despite the dearth of sound research in this area, some tentative recommendations can be made from 
practice wisdom and the research that does exist. There is general agreement that joint custody has many 
advantages when a woman has good financial resources and an ex-partner who is nonabusive and 
supportive as a co-parent. However, the past and potential behavior of men who batter means that joint 
custody (or sole custody to him) is rarely the preferred option for these families. In addition to their 
propensity for violence, these men are likely to abuse alcohol ( Tolman & Bennett. 1990 ) and 
communicate in a hostile, manipulative manner ( Holtzworth-Munroe & Stuart. 1994 ).

As stated earlier, the model state statute of the National Council of Juvenile and Family Court Judg. s 
clearly states that there should be a presumption that it is detrimental to the child to be placed in sole or 
joint custody with a perpetrator of family violence ( NCJFCJ. 1993 ). The model statute emphasizes that 
the safety and well-being of the child and the parent who is the victim must be primary. The 
perpetrator's history of causing fear as well as physical harm should be considered. A parent’s absence or 
relocation in an attempt to escape violence by the other parent should not be used as a factor to 
determine custody. Courts sometimes label battered women as "impulsive" or "uncooperative" if they 
leave suddenly to find safety in another city or state. The model statute specifies that it is in the best 
interest of the child to reside with the non-violent parent and that this parent should be able to choose the 
location of the residence, even if it is in another state. The noncustodial parent may also be denied 
access to the child’s medical and educational records if such information could be used to locate the
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custodial parent.

Visitation guidelines should be based on the following general principles: a) contact between child and 
parent should be structured in a way that limits the child's exposure to parental conflict; b) transitions 
should be infrequent in cases of ongoing conflict and the reasonable fear of violence; and c) substantial 
amounts of time with both parents may not be advisable ( Johnston. 1992 ). Ideally, a court order should 
detail the conditions of supervised visitation, including the role of the supervisor ( NCJFCJ. 1995 ). 
Unsupervised visitation should be allowed only after the abuser completes a specialized program for 
men who batter and does not threaten or become violent for a substantial period of time. Practitioners 
need to be aware of the strong likelihood that men who batter will become violent in a new relationship 
and that they often use nonviolent tactics that can harm the children. Rather than rely on official records 
of recidivism, the best way to establish that the perpetrator is nonviolent is to interview current and past 
partners.

Visitation should be suspended if there are repeated violations of the terms of visitation, the child is 
severely distressed in response to visitation, or there are clear indications that the violent parent has 
threatened to harm or flee with the child. Even with unsupervised visitation, it is best to have telephone 
contact between parents only at scheduled times, to maintain restraining orders to keep the offender 
away from the victim, and to transfer the child in a neutral, safe pla^e with the help of a third party 
( Johnston. 1992 ). Hart ( 1990 ) describes a number of safety planning strategies that can be taught to 
children in these situations.

The model statute ( NCJFCJ. 1993 ) states that visitation should only be awarded to the perpetrator if 
adequate safety provisions for the child and adult victim can be made. Orders of visitation can specify, 
among other things: the exchange of the child in a protected setting, supervised visitation by a person or 
agency, completion by the perpetrator of "a program of intervention for perpetrators", and no overnight 
visitation. If the court allows a family or household member to supervise the visitation, the court can set 
the conditions to be followed during visitation. For example, an order might specify that the batterer not 
use alcohol prior to or during a visit and that ihe child be allowed to call the mother at any time.

Visitation centers are expanding across North America in response to the need for safe access and 
visitation ( Straus. 1995 ). The approaches of these centers vary. For example, most of them provide 
some form of observational records of the visit, but the role of these programs in evaluating parents and 
reporting to courts differs. The experience of the visitation center in Duluth, Minnesota, shows the 
difficulty of keeping a neutral stance given the traditional biases in our social systems ( McMahon & 
Pence. 1995 ). The Duluth center found that the traditional over-emphasis on parental rights and child 
welfare may block from view the harm of domestic violence to both battered women and their children.

In conclusion, although there is a need for further practice experience and research, our current 
knowledge of risk factors for continued abuse of women and children means that decision-makers must 
exercise great caution in awarding custody or visitation to perpetrators of domestic violence. If custody 
or visitation is granted, careful safety planning and conditions attached to the court order are important 
to help lower the risk of harm to the children and their mothers.

Return to top of the page
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In Brief
The current enthusiasm for joint child custody and liberal visitation need to be tempered drastically in 
cases involving domestic violence for the following reasons:

• Men who batter their intimate partners have a high potential for physically and emotionally 
abusing their children.

• Child custody evaluations often place battered women at a disadvantage because living in at: 
abusive relationship may produce traumatic effects that give the false impression that they are 
unfit parents.

• Battered women's attempts to protect themselves and their children can also give the false 
appearance that they are unfit parents.

• Men who batter are likely to have chronic behavioral and emotional problems that may not be 
easily detected.

• Many states are responding to these concerns by enacting laws that require domestic violence to 
be considered in child custody determinations and sometimes presume that the abuser should not 
have joint or sole custody. Other statutes address concerns over visitation, mediation, child 
abduction, and child abandonment.

Although more research is needed in the field, our current practice wisdom and social science research 
indicate that:

• Men who batter should rarely have sole or joint custody of their children.
• Divorce, separation and/or treatment of the abuser do not guarantee that the abuse of the women 

and children will stop.
• Visitation needs to be supervised in many cases or restricted in other ways.
• Battered women need to be allowed exemptions from mandated mediation.
• Battered women should be allowed to relocate with their children at a safe distance from their ex­

partners and not be labelled "uncooperative" if they do not wish to coparent.
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Sec. 25.20.070. Temporary custody of the child.

Unless it is shown to be detrimental to the welfare of the child, the child shall have, to the greatest 
degree practical, equal access to both parents during the time that the court considers an award of 
custody under AS 25.20.060 - 25.20.130.

Sec. 25.20.080. Mediation of child custody matter.

(a) Except as provided in (0 and (g) of this section, at any time within 30 days after a petition for 
child custody is filed under AS 25.20.060 the court may order the parties to submit to mediation. Each 
party has the right to challenge peremptorily one mediator appointed.

(b) Mediation shall be conducted informally as a conference, or by telephone, or series of 
conferences, as determined by the mediator. The parties to the action and a court-appointed 
representative of the minor children shall attend.

(c) If the mediator determines that mediation efforts are unsuccessful, the mediator shall terminate 
mediation and notify the court that mediation efforts have failed. The custody proceeding shall proceed 
in the usual manner.

(d) Upon submission of the parties to mediation under this section, a pending child custody 
proceeding shall be stayed for a period of 30 days or until the court is notified that mediation efforts 
have failed. All court orders made during the pending custody proceeding remain in effect during the 
period of mediation.

(e) Costs of mediation shall be paid as ordered by the court by one party, by both parties, or by the 
state if both parties are indigent.

(0  The court may not order or refer parties to mediation in a proceeding concerning custody or 
visitation of a child if a protective order issued or filed under AS 18.66.100 - 18.66.180 is in effect. The 
court may not order or refer parties to mediation if a party objects on the grounds that domestic violence 
has occurred be'ween the parties unless the court finds that the conditions of (g)(1) - (3) of this section 
are met. If the court proposes or suggests mediation under this subsection,

(1) mediation may not occur unless the victim of the alleged domestic violence agrees to the 
mediation; and

(2) the court shall advise the parties that each party has the right to not agree to mediation and that 
the decision of each party will not bias other den'dons of the court.

(g) A mediator who receives a referral or order from a court to conduct mediation under (a) of this 
section shall evaluate whether domestic violence has occurred between the parties. A mediator may not 
engage in mediation when either party has committed a crime involving domestic violence unless

(1) mediation is requested by the victim of the alleged domestic violence, or proposed by the court 
and agreed to by the victim;

(2) mediation is provided by a mediator who is trained in domestic violence in a manner that 
protects the safety of the victim and any household member, taking into account the results of an 
assessment of the potential danger posed by the perpetrator and the risk of harm to the victim; and

r i / r i A n n n / 1



(3) the victim is permitted to have in attendance a person of the victim's choice, including an 
attorney.

Sec. 25.20.090. Factors for consideration in awarding shared child custody.

In determining whether to award shared custody of a child the court shall consider

(1) the child's preference if the child is of sufficient age and capacity to form a preference;

(2) the needs of the child;

(3) the stability of the home environment likely to be offered by each parent;

(4) the education of the child;

(5) the advantages of keeping the child in the community where the child presently resides;

(6) the optimal time for the child to spend with each parent considering

(A) the actual time spent with each parent;

(B) the proximity of each parent to the other and to the school in which the child is enrolled;

(C) the feasibility of travel between the parents;

(D) special needs unique to the child that may be better met by one parent than the other;

(E) which parent is more likely to encourage frequent and continuing contact with the other parent;

(7) any findings and recommendations of a neutral mediator;

(8) any evidence of domestic violence, child abuse, or child neglect in the proposed custodial 
household or a history of violence between the parents;

(9) evidence that substance abuse by either parent or other members of the household directly 
affects the emotional or physical well-being of the child;

(10) other factors the court considers pertinent.
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(a) In an action for divorce or for legal separation or for placement of a child when one or both 
parents have died, the court may, if it has jurisdiction under AS 25.30.300 - 25.30.320, and is an 
appropriate forum under AS 25.30.350 and 25.30.360, during the pendency of the action, or at the final 
hearing or at any time thereafter during the minority of a child of the marriage, make, modify, or vacate 
an order for the custody of or visitation with the minor child that may seem necessary or proper, 
including an order that provides for visitation by a grandparent or other person if that is in the best 
interests of the child.

(b) If.a guardian ad litem for a child is appointed, the appointment shall be made under the terms of 
AS 25.24.310 (c).

(c) The court shall determine custody in accordance with the best interests of the child under AS 
25.20.060 - 25.20.130. In determining the best interests of the child the court shall consider

(1) the physical, emotional, mental, religious, and social needs of the child;

(2) the capability and desire of each parent to meet these needs;

(3) the child's preference if the child is of sufficient age and capacity to form a preference;

(4) the love and affection existing between the child and each parent;

(5) the length of time the child has lived in a stable, satisfactory environment and the desirability of 
maintaining continuity;

(6) the desire and ability of each parent to allow an open and loving frequent relationship between 
the child and the other parent;

(7) any evidence of domestic violence, child abuse, or child neglect in the proposed custodial 
household or a history of violence between the parents;

(8) evidence that substance abuse by either parent or other members of the household directly 
affects the emotional or physical well-being of the child;

(9) other factors that the court considers pertinent.

(d) In awarding custody the court may consider only those facts that directiy affect the well-being 
of the child.

(e) Notwithstanding the provisions of (d) of this section, in awarding custody the court shall comply 
with the provisions of 25 U.S.C. 1901 - 1963 (P.L. 95-608, the Indian Child Welfare Act of 1978).

(f) If the issue of child custody is before the court at the time it issues a judgment under AS 
25.24.160 . the court shall concurrently issue a judgment for custody under this section unless, subject to 
AS 25.24.155, the court delays the custody decision for a later time.

Sec. 25.24.150. Judgments for custody.
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Clearance card , A letter given to an employee by his 
employer, a t the time of his discharge or end of service, 
showing the cause of such discharge or voluntary quit­
tance, the length of time of service, his capacity, and 

it, such other facts as would give to those concerned infor-
mation of his former employment.

’ C learance certificate . Issued to ship’s captain showing 
i that customs requirements have been made.

feaSSctV
* Cleai and  convincing proof. That proof which results 

in reasonable certainty of the tru th  of the ultimate fact 
-in controversy. Lepre v. Caputo, 131 NJ.Super. 118, 
328 A.2d 650, 652. Proof which requires more than a 

Katjfcir, JSreP°n^erance evidence but less than proof be-
^ ^ ^ v y o n d  a  reasonable doubt Clear and convincing proof 

.■ will be shown where the tru th  of the facts asserted is 
highly probable. In re Estate of Lobe, Minn.App., 348 
N.WJUd 413, 414. See also Beyond a reasonable doubt;

. Burden of proof; Clear evidence or proof.
: Clear and  p resen t d an g er doctrine. Doctrine in con­

stitutional law, first formulated in Schenck v. U. S., 249 
UJ3. 47, 39 S.Ct. 247, 63 L.Ed. 470, providing tha t 

p. governmental restrictions on First Amendment free­
doms of speech and press will bo upheld if necessary to 

T prevent grave and immediate danger to interests which 
government may lawfully protect.

Speech which incites to unlawful action falls outside 
the protection of the First Amendment where there is a 
direct connection between the speech and violation of 
the law; this is the "clear and present danger test". 
People v. Winston, 64 Misc.2d 150, 314 N.Y.S.2d 489,

Cieaf an n u a l value. The net yearly value to the posses- 
sor of the property, over and above taxes, interest on 
mortgages, and other charges and deductions.

. k Clear annu ity . The devise of an annuity "clear" means 
* an annuity free from taxes or free or clear of legacy or

inheritance taxes.
? Clear chance. A "clear chance" to avoid accident with­

in meaning of last clear chance doctrine involves the 
|g : alement of sufficient time to appreciate peril of the

~ party unable to extricate himself therefrom, and to take
' : “ oceMaiy steps to avoid injuring him. Klouse v. North-

era Pac. Ry. Co., 50 Waah.2d 432,312 P.2d 647,650. See 
|g£v~- oho  Last clear chance doctrine.

Clear days. If a certain number of clear days be given 
v far the doing of any act, the time is to be reckoned 

^ ^  exclusively, as well of the first day as the last.
. Clear evidence o r proof. Evidence which is positive, 

precise and explicit, which tends directly to establish the 
;-point to which it is adduced and is sufficient to make out 

4 prima facie case. I t necessarily means a clear prepon- 
derance. I t may mean no more than a  fair preponder- 

;. ance of proof but may also be construed as requiring a 
ligher degree of proof. It may convey the idea, under 

^ ^ P h a a i f l ,  of certainty, or understood as meaning beyond 
doubt. See also Beyond a reasonable doubt; Clear and 
convincing proof.

C learing. The departure of a vessel from port, after 
complying with the customs and health laws and like 
local regulations. See also Clearance; Clearance certifi­
cate.

In banking, a method of making exchanges and set­
tling balances, adopted among banks and bankers. See 
Clearinghouse.

C learing a c c o u n t An account containing amounts to 
be transferred to another accounts) before the end of 
the accounting period.

C learing co rporation . A corporation, all of the capital 
stock of which is held by or for a  national securities 
exchange or association registered under a statu te of the  
U.S., such as the Securities Exchange Act of 1934. 
U.C.C. § 8-102(3).

C learinghouse. An association or place where banks 
exchange checks and drafts drawn on each other, and 
settle their daily balances. See U.C.C. § 4-104(d).

W ith respect to a stock or commodities exchange, a  
facility which provides for the daily clearance of all 
transactions. With regard to futures transactions, a  
clearinghouse performs the following functions: con­
firms that trades made each day are acknowledged by 
both parties; settles amounts owed doily on futures 
contracts due to changes in contract prices during the 
trading session; insures the financial worth of all fu­
tures contracts tha t it has accepted.

C leariug loan. One made to a  bond dealer while an 
issue of bonds is being sold.

C learings. Method of making exchanges and settling 
balances among banks and bankers.

C learing title. Acts or proceedings necessary to render 
title marketable.

C lear legal r ig h t  A right inferable as a m atter of law 
from uncontroverted facts.

C learly. Visible, unmistakable, in  words of no uncertain 
meaning. Beyond a question or beyond a reasonable 
doubt; honestly, straightforwardly, and frankly; plain­
ly. Without obscurity, obstruction, entanglement, con­
fusion, or uncertainty. Unequivocal.

C learly erroneous. For purposes of rule providing tha t 
findings of trial court shall not be set aside unless 
"clearly erroneous," refers to findings when based upon 
substantial error in proceedings or misapplication of 
law, Kauk v, Anderson, C.C.A.N.D., 137 F.2d 331, 333; 
or when unsupported by substantial evidence, or con­
trary  to clear weight of evidence or induced by errone­
ous view of the law. Smith v. Porter, C.C.A.Ark., 143 
F.2d 292, 294. As a basis for appellate review, a finding 
is “clearly erroneous" when, although there is evidence 
to support it, the reviewing court on entire evidence is 
left with definite and firm conviction that a miBtake has 
been committed. United States v. United States Gyp­
sum, 333 U.S. 364, 395, 68 S.Ct. 525, 542. See also Error.

C learly proved. Proof by preponderance of the evi­
dence. Olson v. Union Oil Co. of California, 25 Cal. 
App.2d 627, 78 P.2d 446, 447. Proof sufficient to satisfy

CLEARLY PROVED
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perises. Such plan may be either open-ended whereby 
the person can secure legal services from the attorney of 
hiB choice, or closed-end whereby he must secure the 
services of a particular attcm ey, group of attorneys, or 
list of attorneys.

P reparation . With respect to criminal offense, consists 
in devising or arranging means or measures necessary 
for its commission, while attem pt is direct movement 
toward commission after preparations are made. State 
v. Quick. 199 S.C. 256,19 S.E.2d 101,103. See also Aid 
and abet

P repare. To provide with necessary means; to make 
ready, to provide with what is appropriate or necessary.

P re p a y m en t Payment of debt obligation or expense 
before it is due.

P repaym ent clause. Provision in mortgage or note 
giving borrower right to pay off the indebtedness before 
it becomes due. See also Prepayment penalty.

P repaym ent penalty . A penalty under a note, mort­
gage, or deed of tru s t imposed when the loan is paid 
before its due date. Consideration to terminate loan at 
borrower's election before maturity. See also Penalty 
clause.

P repaym ents. Assets representing expenditures for fu­
ture benefits. Rent and insurance premiums paid in 
advance are usually classified as cun-ent prepayments.

Prepense. Forethought; preconceived; premeditated.
P reponderance  of evidence. As standard of proof in 
civil cases, is evidence which is of greater weight or 
more convincing than the evidence which is offered in 
opposition to it; tha t is, evidence which as a whole 
shows th a t the fact sought to be proved is more probable 
than not. Braud v. Kinchen, La.App., 310 So.2d 657, 
659. With respect to burden of proof in civil actions, 
means greater weight of evidence, or evidence which is 
more credible and convincing to the mind. That which 
best accords with reason and probability. Tho word 
"preponderance" means something more than "weight”; 
it denotes a superiority of weight, or outweighing. The 
words are not synonymous, but substantially different. 
There is generally a  "weight" of evidence on each side in 
case of contested facts. But juries cannot properly act 
upon the weight of evidence, in favor of the one having 
the onus, unless it overbear, in some degree, the weight 
upon the other side 

That amount of evidence necessary for the plaintiff to 
win in a civil case. It is that degree of proof which is 
more probable than not.

Preponderance of evidence may not be determined by 
the number of witnesses, but by the greater weight of all 
evidence, which docs not necessarily moan tho greater 
number of witnesses, but opportunity for knowledge, 
information possessed, and manner of testifying deter­
mines tho weight of testimony.

See also Fair preponderance of evidence.
P rerogative /prsrogstsv/. An exclusive or peculiar 
right or privilege. The special power, privilege, immu- i

nity, right or advantage vested in an official i 
either generally, or in reopect to the things of hi* i 
or in an official body, as a court or legislature.-, s S>

Prerogative  court. In old English law, a 
lished for the trial of all testam entary causes, wb 
deceased left bona .wtabilia within two different 
es; in which case the probate of wills belonged fa* f 
archbishop of the province, by way of special 
tive. And all causes relating to the wills, 
tions, or legacies of such persons were originally c 
ble herein, before a judge appointed by the . 
called the "judge of the prerogativa court,” front*  
an appeal lay to the privy council. The ju 
these courts became obsolete with the  transfer o| 
testam entary jurisdiction of the ecclesiastical 
tho Chancery Division of the High C ourt

P rerogative  law . That part of the common lalr'j 
England which is more particularly applicable to 
king. • •

P rerogativ e  w rits. In English law, the name was £ 
to certain judicial writs issued by the courts only i 
proper cause shown, never as a  mere m atter of r 
theory being tha t they involved a direct interfereorel 
the government with the liberty and property 
subject, and therefore were justified only as an < 
of the extraordinary power (prerogative) of then 
In America, issuance is now generally regulated.'.! 
statute, and such are generally referred to as i 
nary writs or remedies.

Such writs have been abolished in the federal taSfjQ 
moat state courts with the adoption of Rules of ( 
Procedure. The relief formerly available by such < 
is now available by appropriate action or motion i 
the Rules of Civil Procedure. See Rule 81. These i 
are the writs of mandamus, procedendo, prohibition, t 
warranto, habeas corpus, and certiorari.

P res /pr6y/. L. Fr. Near. Cy pres, so near; as nean'^J- , 
See Cy pres.

■ - S
Presale. Sale of real estate (e.g., condominium units) 
before construction has started. ■

Presb y te r /prezbotor/. L a t In civil and ecclesiastical, 
law, an elder; a presbyter; a priest.

P resbyterianism . One of the principal systems 
church polity known as the "Christian Protestant, , 
Church", occupying an intermediate position between* ^  
episcopacy and Congregationalism. A religious faith 
doctrine, based on the Westminster Confession of Faith

-vi.r..and the Larger and Shorter Catechisms.
P resbyterium . That part of tho church where d iv in^v^  j 
offices aro performed; foimerly applied to the choir
chancel, because it was the place appropriated to 
bishop, priest, and other clergy, while tho laity 
confined to the body of the church.

P rescribab le  /prsskraybsbal/. That to which a 
may be acquired by prescription.
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bell ion or m surrecuw  
ted S tates or th*

e m p t  o f  a  c o u r t  I

»ss, particularly

of chancery. If  a defendant refused to appear, 
attachm ent and proclamation, a "commission of 

illion’’ issued against him. 3 Bl.Comm. 444.
ious assem bly. In old English law, a gathering 

twelve persons or more, intending, going about, or 
being unlawfully and of their own authority to 

any laws of the realm; or to destroy the inclo- 
of any park or ground inclosed, banko of fish-ponds, 

Is, conduits, etc., to the intent the same shall remain 
I; or tha t they shall have way in any of the said 

da; or to destroy the deer in any park, fish in 
coneyB in any warren, dovehouses, etc,; or to 

sacks of com; or to abate rents or prices of 
etc. See also Unlawful assembly.

>os sic  s tan tibus /riyboa sik stxntobsc/. Lat. At 
point of affairs; in these circumstances. A name 

to a  tacit condition, said tc attach to all treaties, 
they shall cease to be obligatory so soon as the state 

and conditions upon which they were founded 
substantially changed.
t  In pleading and evidence, to defeat, refute, or 
away the effect of something. When a plaintiff in 

action produces evidence which raises a  presumption 
defendant’s liability, and the defendant adduces 
ce which shows tha t the presumption is ill-found- 
is said to "rebut it.” See Rebuttable presumption; 

evidence.
ible presum ption . In the law of evidence, a 
iption which may be rebutted by evidence. Oth- 
called a "disputable" presumption. A species of 

presumption which holds good until evidence con- 
to it is introduced. Beck v. Kansas City Public 

Co., Mo.App., 48 S.W.2d 213, 215. It shifts 
ten of proof. Heiner v. Donnan, 285 U.S. 312, 52 
358, 362, 76 L.Ed. 772. It gives particular effect to 

group of facts in absence of further evidence, 
presumption provides prim s facie case which shifts 

defendant the burden to go forward with evidence to 
ct or rebut fact presumed. Guile v. Boggs, Fla.,

'4 8o.2d 26, 28. And which standing alone will sup- 
a  finding against contradictory evidence. Lieber v.

34 Cai.App.2d 582, 94 P.2d 49, 50. See also 
Don.
evidence. Evidence given to explain, repel, 

teract, or disprove facts given in evidence by the 
party. That which tends to explain or contra- 

diaprove evidence offered by the adverse party, 
v. State, 261 Ind. 251, 301 N.E.2d 633, 636, 

ttal occurs during the trial stage vhere evidence is 
by one party to refute evidence introduced by the 
party. Evidence which is offered by a party after 
rested his case and after the opponent has rested 
r  to contradict the opponent’s evidence. See also 
if.

evidence given in opposition to a presumption of 
a prim a facie case; in this sense, it may be not 

counteracting evidence, but evidence sufficient to 
teract, th a t is, conclusive. See Rebuttable presump-

R ebu tter. In common law pleading, a defendant's an­
swer of fact to a plaintiff’s surrejoinder; the third plead­
ing in the series on the part of the defendant.

Recall. A method of removal of official in which power 
of removal is either granted to  or reserved by the people. 
Jones v. Harlan, Tex.Civ.App., 109 S.W.2d 251, 254. 
Right or procedure by which a public official may be 
removed from office before the end of his term of office 
by a vote of the people to be taken on the filing of a  
petition signed by required number of qualified voters. 
Wallace v. Tripp, 358 Mich. 668, 101 N.W.2d 312, 314. 
Recall may also be applicable to judges.

Under federal Consumer Product Safety Act, govern­
m ent has power to require recall of unsafe products for 
repair, replacement or refund. See 15 U.S.CA. 
§ 2064(cMO.

To summon a diplomatic minister back to his home 
court, a t the same time depriving him of his office and 
functions.

Recall a  judgm ent. To revoke, cancel, vacate, or re­
verse a judgment for m atters of fact. When it is an­
nulled by reason of errors of law, it  is said to be 
"reversed."

R ecant. To withdraw or repudiate formally and public­
ly. Pradlik v. State, 131 Conn. 682, 41 A.2d 906, 907.

R ecapitalization. A process whereby stock, bonds or 
other securities of a  corporation are adjusted or restruc­
tured as to type, amount, income or priority. A restruc­
turing of the capital of a corporation through amend­
ment of the articles of incorporation or a merger with a 
subsidiary or parent corporation. Recasting of capital 
structure (e.g. exchange of bonds for stock) within frame­
work of existing corporation. Helvering v. Southwest 
Consol. Corporation, La., 315 U.S. 194, 203, 62 S.Ct. 546, 
552, 86 L.Ed. 789. See also Reorganization.

R ecaption . At common law, a retaking, or taking back.
A species of remedy by the mere act of the party injured 
(otherwise termed "reprisal”), which happens when any 
one has deprived another of his property in goods or 
chattels personal, or wrongfully detains one’s wife, child, 
or servant. In this case, the owner of the goods, and the 
husband, parent, or m aster may lawfully claim and 
retake them, wherever he happens to find them, so it be 
not in a riotous manner, or attended with a breach of 
the peace. Prigg v. Pennsylvania, 41 U.S. (16 Pet.) 539, 
612,10 L.Ed. 1060. It also signifies the taking a second 
distress of one formerly distrained during the plea 
grounded on the former distress. See also Distraint; 
Distress; Ejectment; Repossession.

Also, formerly, a w rit to recover damages for liim 
whose goods, being distrained for ren t in service, otc,, 
are distrained again for the same cause, ponding tho 
plea in the county court, or before t ’.ie justice.

R ecapture. To recover (by IRS) the tax benefit of a 
deduction or a credit previously taken by tax payer. 
See, eg., Recapture of depreciation,

RECAPTURE
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M a n  suspected in death off toddler 
ilso feces child p o m  chaises

The father of a toddler who was found dead 
a s t week is feeing 31 counts of possessing child 
jornography. Jam es Michael Paul, 44, of Ketchi- 
cah is being held in lieu of $100,000 bail. '

Paul’s  22-month-old daughter Sarah'Was found 
lead Tuesday in his apartm ent, and he was found

. , - --VT--.' :

near her. Results of an 
on the child have not been 

itor Thursday called the

imey Jam es Scott told 
Kevin Miller that $100,000 bail 
bf Paul’s history and because 

- suspicious death of his child, 
the bail and appointed the 
■*ncy to represent Paul. Ho 

hearing March 5, 
charges stem  from a

_ _  _____ ,___ ,_______ u tion into allegations
Paul’s wife made Feb. 2 when she sought a  do­
m estic violence restraining order.

Nannapat Paul said that h er husband con­
stantly yelled a t her and the child and th a t he 
sometimes hit the girl. She added that she had 
found child pornography on the computer. At a 
hearing that day, M agistrate Teresa Chenhall 
ordered Paul to stay away from his wife and 
daughter.

The girl's death Tuesday came four, days after 
the restraining order was loosened to allow unsu­
pervised visits between the father and daughter.

Police weftt to the Revilla Street apartm ent. 
Tuesday afternoon after Nannapat Paul reported 

;; ■ v. :

that her husband had failed to retu rn  Sarah to 
her a t the agreed-upon time. They found Paul ?r'
unconscious and the child dead.

Paul has a  previous m isdem eanor conviction • 
in a 2002 case. That case began with an indict- 
m ent charging 22 felony counts of possessing 
child pornography, the sam e charge he faces now'

— The Associated Press
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We. the undersigned, hereby support and request passage of House Bill 0385 
"An Act relating to awarding chHd custody; and providing for an effective date."

Sign ( . Date Name and Address print clearly)
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Please enter into the record my testimony to the HOUSE JUDICIARY
com m ittee nam e

Committee on HB 385 Date, JANUARY 22, 2004
bill # /  subject

MEMBERS OF THE HOUSE JUDICIARY COMMITTEE:

HB 385 is a fantastic bill with the potential for solving some very important issues that we 
Alaskan’s are facing. Protecting children from domestic violence should be a nonpartisan 
priority! I believe that HB 385 will impact so many families in a positive way, by giving the 
Judicial system an expected standard when dealing with child custody cases which involve 
domestic violence. Passing HB 385 can save the state of Alaska a lot of money just by its 
enactment. HB 385 will reduce the involvement of Division of Family and Youth Services, 
as a preventive measure. By simply avoiding the placement of children with people who 
are violent, we could avoid placing these children into the DFYS system. We would see a 
dramatic & immediate effect. A reduction in the number of Children In Need of Aide cases!

The best result of HB 385 passing will be an improvement in safety with children’s lives. We 
are not doing enough to protect children, who are innocent victims, from domestic violence. 
As Governor Murkowsi pointed out in his State of the State address, a full third of Alaska’s 
population are under 20 years of age. Passing HB 385 will send a strong clear message to 
the entire United States of America. Alaska values our most precious resource. The children 
who are living within the great state of Alaska !

I can see only one area for improvement in HB 385. Right now it’s set out to be in effect on 
July 1. 2004 if the bill is passed and enacted into the statutes. I would much rather see HB 
385 become effective immediately after it's passed into law, rather than waiting until July 1. 
2004. PLEASE AMMEND HB 385 TO GO INTO AFFECT AS SOON AS IT’S PASSED !!!

T estifier

SELF___________________
R epresenting  (optional)

P.O. IlOX 7043 N1KISKI, AK 99635

A ddress

Signed: LAURIE CHURCHILL

907-776-3499 
Phone num ber


