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ALASKA STATE LEGISLATURE

Rep. Lesi! McGuire, Chair

Rep. T_om Anderson, Vice-Chair Slate Capitol, Room 120
Rep. Jim Holm
Juneau, AK 99801-1182
Rep. Dan Ogg
Rep. Ralph Samuels (907) 465-4990
' Fax (907) 465-6592

Rep. Lcs Gara
Rep. Max Gruenberg

House Judiciary Committee

Memorandum

To: Leg. Legal

From: Vanessa Tondini, Committee Aide
House Judiciary Committee

Date: April 15,2004

Re: CS Request

Please create a final draft House Judiciary Committee Substitute for work order # 23-LS 1433\D,
I-IB 381, incorporating the attached five amendments. The bill was passed out of committee

yesterday.

If you have any questions, please call me at 4990. Thank you!

The information attached to this memo is CONFIDENTIAL an/or privileged. It is intended to be reviewed initially by
only the individual named above. If the reader of this Memorandum is not the intended recipient or a representative of the
intended recipient, you are hereby notified that any review, dissemination, or copying of the information contained herein is
prohibited. If you have received this in error, please immediately notify the sender by telephone and return this to the

sender at the above address.



AMENDMENTS

HB 381 - “An Act relating to child endangemment”
(23-LS1433\D)

AMENDMENT 1
Page 2, Lines 8-10

After “watercraft”
DELETE “under the influence of an intoxicant.”

REPLACE WITH “in violation of AS 28.35.030.”

AMENDMENT2 ~ pASSED
Page 2, after subsection (4) x

INSERT “(5)jylransportsl aChild in a motor vehicle in violation of ASj2$05.095(b), and
the child suffers physical injury or dies.”

AMENDMENT3 ""P A S0 )
Page 2, Lines 11-13

“Sec. 2. AS 11.51.100 is amended by adding a new subsection:
(e) Endangering the welfare of a child in the first degree under (a)(4) of this

section is a class A misdemeanor.”

AMENDMENT4 - PAS”D
Page 2, Lines 14-15
Current Sec. 3 is replaced with:

“Sec. 3. AS 11.51.100 is amended by adding a new subsection:
(f) Endangering the welfare of a child in the first degree under (a)(5) of this

section is a
(1) class C felony if the child dies;
(2) class A misdemeanor if the child suffers serious physical injury; or

(3) class B misdemeanor if the child suffers physical injury.

DELETE language found in current Sec. 3
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Session:

State Capitol

Juneau, AK 99801
Phone: (907) 465-2995
Fax; (907) 465-6592

Alaska State Legislature

Interim:

716 W 4thAvenue, Suite 430
Anchorage, AK 99501-2133
Phone: (907) 269-0250

Fax: (907) 269-0249

Representative Lesil McGuire
Chair, Judiciary Committee

SPONSOR STATEMENT

~ HB 381
“An Act relating to child endangerment”

HB 381 addresses loopholes in Alaska Statute regarding vehicular related child
endangerment. This bill includes specific provisions to our existing child endangerment statutes
pertaining to transporting a child in a motor vehicle while intoxicated or transporting a child in a

motor vehicle and failing to use proper restraints.

Currently, 27 states or territories have similar laws in effect. This bill will demonstrate
Alaska’s commitment to protecting our children, and our commitment to making adults

responsible for their actions while transporting children.

HB 381 amends AS 11.51.100 (a) by adding two specific elements to the crime of child
endangerment. First it specifies that a person commits the crime of child endangerment if they
transport a child in a motor vehicle while under the influence of an intoxicant. Second, it adds
that a person commits the crime of child endangerment if they fail to properly restrain a child,
while transporting a child in a motor vehicle, and their failure to restrain leads to the injury or

death of a child.

HB 381 will further help protect children from vehicular related injury or death, and
because of this | encourage your support for this bill.



FISCAL NOTE

STATE OF ALASKA Fiscal Note Number: 1
2004 LEGISLATIVE SESSION Bill Version: CSHB 381 (HES)
(H) Publish Date: 4/8/04

Dept. Affected

Revision Date/Time (Note if correction):
"BRU Alaska Court System

Title Child Endangerment Driving Offenses
Component Trial Courts

Sponsor Representative McGuire

Requester Component No.

Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2005 FY 2006 FY 2007 FY 2008 FY 2009 FY 2010

Personal Services
Travel

Contractual
Supplies
Equipment

Land & Structures
Grants & Claims

Miscellaneous
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

*CAPITAL EXPENDITURES | |

CHANGE IN REVENUES ( ) [ !

FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts
1003 GF Match

1004 GF

1005 GF/Program Receipts
1037 GF/Mental Health

Other (Specify Type--Do not abbreviate)
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2004) cost: 0.0

Mark this box (X) if funding for this bill is included in the Governor's FY 2005 budget proposal: !

POSITIONS

Full-time

Part-time r
Temporary

ANALYSIS:  (Attach a separate page if necessary)
The court system does not anticipate any fiscal impact from the passage of HB 381.

Phone 463-4750
Date/Time 4/2/04 12:22 PM

Date 4/2/2004

Prepared by: Doug Wooliver Administrative Attorney
Division Alaska Court System

Approved by: Stephanie Cole Administrative Director by Doug Wooliver
Agency Alaska Court System

(Revised 92003 0VB) Page 1of 1



FISCAL NOTE

STATE OF ALASKA Fiscal Note Number: 2

2004 LEGISLATIVESESSION Bill Version: CSHB 381 (HES)
(H) Publish Date: 4/8/04

Revision Date/Time (Noteif correction): Dept. Affected] Administration

Title An Act relating to child endangerment BRU Legal and Advocacy Services
Component Public Defender Agency

Sponsor Rep. McGuire

Requester (H) HESS Component No. 1631

Expenditures/Revenues (Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted below.

OPERATING EXPENDITURES FY 2005 FY 2006 FY 2007 FY 2008 F'i 2009 FY 2010
* * * * *

Personal Services

Travel

Contractual

Supplies

Equipment

Land & Structures

Grants & Claims

Miscellaneous
TOTAL OPERATING *

CAPITAL EXPENDITURES

CHANGE IN REVENUES ( ) [

FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1037 GF/Mental Health

Other (Specify Type--Do not abbreviate)
TOTAL

Estimate of any current year (FY2004) cost: 0.0
Mark this box (X) if funding for this bill is included in the Governor’s FY 2005 budget proposal:

POSITIONS
Full-tine

Part-time

Temporary

ANALYSIS: (Attach a separate page if necessary)
This bill would likely have some fiscal impact on the operations of the Public Defender Agency, because it

criminalizes, at the felony level, conduct that does not currently qualify for the crime of child endangerment under the
current statutes. Making it a C felony for a driver to have a child in a car while the driver is "under the influence of an
intoxicant” will certainly increase the caseload of the Agency. It will also increase the workload because felony
offenses require more work from Agency attorneys. Adding the additional offense for transporting a child in a vehicle
without proper seating restraint and making the offense either a B felony, C felony or A misdemeanor depending on
the resulting injury to the child will have a similar fiscal impact on the Agency as the previous provision. The Agency
does not currently handle a significant number of child endangerment offenses, but would expect to handle many
more if this bill were enacted. Since it is impossible to predict the impact with any accuracy, an indeterminate fiscal

note is submitted.

Phone (907)-334-4416

Prepared by: Linda K. Wilson, Deputy Director
Date/Time 4/5/04 12:00 AM

Division Public Defender Agency

Date 4/5/2004

Approved by: Kevin Jardell, Assistant Commissioner
Agency Administration

(Revised 92003 OVB) Page lof 1



FISCAL NOTE

STATE OF ALASKA Fiscal Note Number: 3

2004 LEG'SLAT'VE SESS'ON Bill Version: CSHB 381(HES)
(H) Publish Date: 4/8/04

Revision Date/Time (Note if correction): Dept. Affected”

Title "An Act relating to child endangerment.” RDU CRIMINAL
Component CDCO

Sponsor Representative McGuire

Requester House Health. Education and Social Services Component No.

Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2005 FY 2006 FY 2007 FY 2008 FY 2009 FY 2010

Personal Services
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous
TOTAL OPERATING

CAPITAL EXPENDITURES

ICHANGE IN REVENUES (

FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1037 GF/Mental Health

Other (Specify Type-Do not abbreviate)

TOTAL
Estimate of any current year (FY2004) cost: 00
Mark this box (X) if funding for this bill is included in the Governor's FY 2005 budget proposal: \
POSITIONS
Full-tirne
Part-time
Temporary

ANALYSIS: (Attach a separate page if necessary)
This bill amends AS 11.51.100 by adding two additional felony charges to the crime of endangering the

welfare of a child in the first degree. The first adds a separate felony charge to a misdemeanor of driving of
under the influence, if there were children in the vehicle at the time; the second felony charge would arise if
a person failed to require a child to use seatbelts, and a vehicle accident ensued resulting in injury or death

to the child.

The number of new felonies that would result from passage of this legislation is difficult to quantify. We
anticipate a fiscal impact, but it is indeterminate at this point in time.

Phone 465-3673

Prepared by:  Kalhryn A. Daughhetee, Director
Date/Time 4/5/04 9:14 AM

Division Administrative Services
Approved by: Kathryn Daughhetee for Gregg D. Renkes, Attorney General Date 4/5/2004
Agency Department of Law

(Revised 12/2003 OVB) Page 1of 1
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ON THE COVER

There are very real cases in which a child's life is placed in danger by a parent or other
caregiver's choice to drink and drive. Yet, as dangerous as it is, driving impaired with
children in the vehicle is not a commonly acknowledged form of child endangerment or

child abuse.

Carlie McDonald, 5 years old, was killed on January 1, 1998 by her intoxicated mother
who was driving with a blood alcohol content (BAC) of .22 percent, over twice the
illegal limit. Carlie had been placed in the front seat cf the car; her unused booster seat
was found in the back. Carlie's mother had been specifically court-ordered not to
consume alcohol in Carlie’s presence. This was not enough to save Carlie's life.

Carlie's father, Lieutenant Carl McDonald of the Wyoming Highway Patrol, had primary
custody of his daughter. He was helpless to protect and ensure that Carlie would be
safe when visiting her mother. His life has been forever changed.

Carlie loved playing with her dog, Sadie, and reading bedtime stories. Her favorite
movie was The Lion King. Because her mother made the choice to drive while impaired
with Carlie in the car, Carlie will never be able to live her life and attain her dreams.
Her father must learn to live without her and continue hisjourney of grief.

Copyright © 2004 Mothers Against Drunk Driving

This project was supported by grant No. 2002-DD-BX-0015 awarded by the Bureau o! Justice Assistance. Otlico of Justice Programs,
U.S. Department of Justice. Thu Bureau of Justice Assistance is a component of tlte Olfico of Justice Programs, which also includes tho
Bureau of Justice Statistics. National Institute of Justice, Office of Juvenile Justice and Delinquency Prevention, and the Office for
Victims of Crime. Points of view or opinions In this document are those of the author and do not necessarily represent the views of lho

U.S. Department of Justice.



CHILD ENDANGEKAAENTr AND CHILD A8USE

Child abuse or neglect is defined in Black's Law Dictionary as:

"When a child's parent or custodian, by reason of cruelty, mental capacity, immorality or depravity, is unfit
to properly care for him or her, neglects or refuses to provide necessary physical, affectional, medical,
surgical or institutional care for him or her or is under such improper care or control as to endanger his or

her morals or health."

Child endangerment as it pertains to impaired driving falls into the above legal definition of child abuse
when a parent or caregiver knowingly puts a child in the car after drinking alcohol with the intention to
drive. This choice falls under the "improper care...so as to endanger his or her morals or health." However,
driving while impaired with a child in the vehicle is rarely, if ever, charged as child abuse.

CHIiLD ENDAN&ERNAENT LAWS

Child endangerment is a term used to collectively identify laws that create a separate offense or enhance
an existing penalty for an offender who endangers a minor. Endangerment is any action that might place a

minor injeopardy of physical, moral or mental well being.

While most states now have some kind of endangerment statute, 35 states currently have statutes that
create special sanctions for cases of driving under the influence | driving while intoxicated (DUI/DWI) while
the offender is transporting a child at the time of the offense. (See Appendix A.)

Child endangerment statutes fall into the following categories:

 Enhanced penalties: Penalties that are added to the penalties for a

DUI/DWI law violation.
» Separate offenses: An offense for DUI/DWI with a minor in the vehicle

that is separate from the DUI/DWI laws.
« Aggravating circumstances: Laws that allow the fact that a child was in the

vehicle to be used by thejudge/jury in sentencing as an aggravating factor,
but not necessarily mandating a specific enhanced penalty.

Driving impaired is not an "accident" or a mistake. It is a choice, just as blatant physical child abuse is a

choice. Rather than a fist, the weapon is a motor vehicle.

MADD is concerned about the increasing number of calls MADD victim advocates receive from distraught
parents and other loved ones regarding allegations of an adult driving impaired with a child in the vehicle.
In polling MADD chapters during the last year, MADD victim advocates across the nation received
approximately 17,000 child endangerment calls. Many of these calls indicate that reports filed as child
endangerment to state agencies are slipping through the cracks of the system, putting children at a greater

risk of victimization.
These calls are not from victims of drunk driving crashes, but from potential victims of drunk driving. Often

victim advocates feel helpless and frustrated with these calls for help. There seems to be no relief for the
problem due in part to the lack of public awareness of the extent of the DUI/DW!I child endangerment problem

and the reluctance to accept that to drive impaired with a child in the vehicle is a form of child abuse.

page 2



Victim advocates on the panel identified common problems that victims report in calls
of frustration and desperation. The following issues and concerns were raised:

e Cases are not being properly charged, resulting in lack of prosecution.

» Cases that are charged are often plea bargained down or dismissed.

* Reports made to child protective agencies are not being documented
or investigated.

« A general lack of awareness of the seriousness of the problem.

¢ Divorced parents who are confronted with the problem of an ex-spouse
who drives while impaired face legal challenges and the financial risk of
subjecting themselves to civil contempt actions if they refuse visitation
privileges to protect their children.

 Many victims do not have the financial resources to seek relief in the

civil court system.

WW IS THERE A NEED FOR a
CHILD ENDANGERVENTSTATUTE?

Within each state, it is the legislature that determines the structure of child endangerment
laws. Statutes of this nature are important because motor vehicle crashes outrank all
other injuries and diseases as the major cause of death for children ages 1 and above.
In 2002, alcohol-related vehicle crashes accounted for 22 percent of motor vehicle crash

deaths of children.

States with child endangerment laws widely vary in provisions and enforcement.
Additionally, public awareness is often so low many people do not know such statutes
exist. Individually, the situation is even more complicated because families with child
endangerment issues are often already coping with the legal ramifications of
separation, divorce, and visitation/custody issues. After a court has accepted custody
arrangements, concerned parents and adults have very few options for protecting a
child from a parent who drives impaired. Even worse, if a parent attempts to prevent
the child from riding with their impaired parent, breach of the custody agreement could

be enforced leading to further victimization.

The law enforcement officers, judge, civil attorney arid prosecutor on the panel
identified difficulties in enforcing the child endangerment statutes. The following issues

were identified:

e There is difficulty in interpreting the existing DUI/DWI child endangerment
laws; many of the laws are too complex.

e There is a lack of education on all aspects of the laws and the problemof child
endangerment in general.

e There is difficulty in not being able to enforce civil remedies absent a
restraining order or request of participation from child protective services.

e Laws are not being uniformly enforced.

» Violation of terms of the divorce decree as it relates to impaired
driving with minor children in the car should be cleai ly tied to change in
custody or visitation.

» There is a critical need forjudicial education programs addressing all the
issues surrounding child endangerment.

» DUI/DWI offenders' parental status should be a consideration at sentencing in terms
of probation restrictions against driving after drinking with children in the vehicle.



RESEARCH AND SfAriSTIGS

A 1999 national telephone survey, sponsored by the National Highway Traffic Safety
Administration (NHTSA), estimates that between 46 and 102 million drinking-driving
trips are made each year with children under the age of 15 in the vehicle.

In May 2000, the Journal of the American Medical Association (JAMA) published
"Characteristics of Child Passenger Deaths and Injuries Involving Drinking Drivers."
The study found that from 1985 to 1996, there were 5,555 child passenger deaths
involving a drinking driver. Of these deaths, 3,556 (64 percent) occurred while the child
was riding with a drinking driver; 67 percent of these drinking drivers were old enough

to be the parent or caregiver of the child. *1 footnote

Of all drivers transporting a child who died, drinking drivers were more than twice as
likely as non-drinking drivers to have had a previous license suspension (17.1 percent
vs. 7.1 percent) and more than six times as likely to have a conviction for driving while
intoxicated (7.9 percent vs. 1.2 percent). These findings underscore the serious risk that
persons arrested for alcohol-impaired driving pose to others and to themselves.

Drivers who have been arrested for driving while impaired are known to be at
substantially increased risk of future death in alcohol-related motor vehicle crashes
compared with drivers who have not been arrested for this offense. *2 footnote

In addition, studies have shown that 70 percent of the drivers arrested for driving
while impaired have alcohol abuse problems and between 10 and 50 percent are

alcohol dependent. *3 footnote

Taken together, these findings emphasize the importance of aggressive intervention
with persons convicted of DUI/DWI, including evaluation and treatment for alcohol
problems, to prevent future deaths in alcohol-related crashes.

From 1988 through 1996, an estimated 149,000 child passengers were non fatally
injured in crashes involving adrinking driver. Of these, 58,000 (38.9 percent) were
riding with a drinking driver when injured in the crash. *4 footnote

Royal, D. National Survey of Drinking and Driving Attitudes and Behavior: 1999, Volume 1: Findings. Washington, DC:
US Dept of Transportation, National Highway Traffic Safety Administration; 2000. DOT Report HS 009 190

Brower RD, Morris PD, Cole TB, Watkins S, Patetta MJ, Popkin C. Tho risk of dying In alcohol-related automobile
crashes among habitual drunk drivers. Tho New England Journal of Medicine. 1994; 331:513-517.

Wleczorek W, Miller B., Nochajski T. Multiple and Single Location Drinking Among DWI Offenders Referred for
Alcoholism Evaluation. American Journal of Drug and Alcohol Abuse 1992; 18, no. 1. 103-116.

Quinlan KP, Brewer RD, Sleet DA, Dellinger AM. Characteristics of Child Passenger Deaths and Injuries Involving
Drinking Drivers. Journal of tho American Medical Association 2000; 283: 2249-2252.

«1 footnote

v 2 footnote

*3 footnote

*4 footnote



During the five-year period of 1997-2001, 1,985 child passengers died and an estimated 87,226 were injured
in alcohol-related crashes. Sixty-eight (60) percent of the deaths and 38 percent of the injuries occurred
among children who were riding in the same vehicle with the drinking driver.

Of the children who died while riding in the same vehicle with the drinking driver, only 29 percent were
known to have been restrained (restraint use was unknown for another 9 percent of child passenger deaths).
As the BAC of the child's driver increased, child restraint use decreased.

Although restraint use in this group of children remains unacceptably low, restraint use has increased in
recent years. The May 2000 JAMA study found that only 18 percent of children who were riding with the
drinking driver at the time of the crash were known to have been restrained. The increase in restraint use
seen among child passenger deaths is consistent with the increase in child restraint use over time in the
general population. Strong enforcement of child safety seat laws and passage of primary enforcement seat
belt laws in all states could further reduce child passenger deaths. The safety benefits of stricter
enforcement of restraint laws may be even greater for children who are transported by drinking drivers
because these drivers are known to have higher rates of serious crashes.

During the five-year period of 1997-2001, 58 percent of the alcohol-related crashes in which a child
passenger died while riding with the drinking driver occurred during daytime or evening hours (6AM to
8PM). This finding adds further support for the need to increase high visibility enforcement of child safety

seat, primary seat belt, and DUI/DWI laws, especially during daytime hours.

The MADD child endangerment panel of experts agreed that there is not any empirical research that has
been done to determine scientifically if child endangerment laws that have been enacted have reduced
alcohol-related deaths and injuries among child passengers. Funding for research needs to be acquired to

evaluate the effectiveness of current child endangerment laws.



12 Putting Children First

Child Restraint Laws

The Problem

The Safety Board’s 1996 child passenger safety study involving more than 180
restrained children showed that the children tended to be restrained in Systems too
advanced for their physical development. For example, the report showed that 52 children
used vehicle seat belts when they should have been placed in child restraint systems or

booster seats.

In the summer of 1996 in Washington State, a 4-year-old, 45-pound boy was
buckled into a lap/shoulder belt by his mother in accordance with State law. When their
sport utility vehicle rolled over in a violent crash, the boy’s lap/shoulder belt remained
buckled, but the young boy was ejected from the restraint and the car, and killed.

The Centers for Disease Control and Prevention (CDC) issued a report in February
1999 indicating that 4- through 8-year-olds are not being protected because of gaps in the
State laws that govern child safety seats. As a result, the CDC estimates that almost 500
children die on our highways every year because they are not properly secured in restraint
systems—abooster seats—that are appropriate for their age, height, and weight.

Lsictiin Ht %3 ¥ illsEetoaingt
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npostor sent  ny ralsm? tho child, mo booslor  bolls work properly. Without the oooster scat,
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Child Restraint Laws 13 Putting Children First

Lessons Learned

Seat belts, like air bags, were designed for adults. Children need to be almost 5
feet tall before the vehicle lap/shoulder belt will fit them properly. Although all 50 States
and the District of Columbia have child passenger protection laws, in 1996, the Safety
Board called on the States to strengthen their child restraint laws to do the following:

* Require all children under 4 years old to be in child safety seats.
 Require that 4- to 8-year-old children use auto safety booster seats.
« Eliminate provisions that permit children under 8 years old to be buckled up in

a seat belt.
« Require all children under age 13 to ride in the back seat, if a seat is available.

Twenty-eight States and the District of Columbia require children of all ages
(infants through teenagers) to be buckled up, although most permit seat belts to be
substituted for child safety seats or booster seats. Only eight States require all children

age 4 and under to be in child safety seats.

In addition, 6 out of 10 children killed in traffic crashes are not buckled up at all.
The number of children killed each year could be reduced by 50 percent if every child
were buckled up. There should be no tolerance for unbuckled children. State child
restraint laws should be enforced and supported to reduce the number of children killed

and injured in traffic crashes.

Safety Improvements

Actions taken subsequent to the Board’s safety recommendations include the
following:
» Washington State and California enacted laws in 2000 to require children
under 6 years of age or 60 pounds to ride in a booster seat.

* Delaware, North Carolina, and Rhode Island reﬁuire_children to ride in the
back seat of air bag-equipped cars. In Louisiana, all children less than 13 years
of age must ride in the rear seat when one is available.

« NHTSA recently began an education campai(];n “Boost 'em hefore you Buckle
'em” to ensure that 4- to 8-year-olds get buckled up in age-appropriate res..aint

systems.



Volume 1

Strengthening Child Passenger Safety Laws -
Increase Car Seatand Belt Use, Decrease

Laws -

Number 1

Crash Fatalities and injuries

Traffic crashes are a leading cause

of death in the United States. All 50
States, the District of Columbia, Puerto
Rico, and the U.S. Territories have
child passenger safety laws (“car seat
laws”). However, many of these laws
have significant gaps and exemptions
in coverage that diminish the protection
that all children need in motor vehicles.

Essential Components of a
Strong Law

Child passenger safety laws should
cover every child (up to age 16), in
every seating position, in every passen-
ger vehicle. In 2002, NHTSA part-
nered with the National Committee on
Uniform Traffic Laws and Ordinances,
the National Transportation Safety
Board, the Air Bag & Seat Belt Safety

Essential Components of
Strong Law
a—§°2 d

Upgrade Child Safety
Laws-Eliminate Exemptions

Conduct Combined Public
Awareness and Enforce-
ment Campaigns
. The National Initiative for
\I/ncheasing Seat Belt Use
. - ..

Highway Safety Grant
.. Programs for Occupant
Protection Activities

Campaign, the Automotive Coalition for
Traffic Safety, inc., and the Governors
Highway Safety Association to create a
"model law” which can assist States in
drafting the language needed to elimi-
nate the gaps that often occur in oc-
cupant protection legislation. This law
recommends that every occupant (both
children and adults) of a motor vehicle
in motion should be covered at all times
by an occupant protection law. This law
is available at http://www.ncutlo.org

The following is a list of components
that make up a strong child passenger
law:

. Cover all occupants up to age
16 in all seating positions. All
child passenger laws should cover
children up to age 16; the adult belt
law should apply to all other occu-
pants. Although some child pas-
senger laws cover babies and young
children, most laws do not protect
children up to 16 years of age. For
example, in many States, a 10-year-
old can legally ride in the back seat
without being secured because the
laws in those States apply only to
front seat occupants,

Primary enforcement. Occupant
protection laws for children should
be primary enforcement laws, which
allow a law enforcement officer to
stop a vehicle and issue a citation
when the officer observes an unre-
strained occupant.

Require child occupants to be

properly restrained. The law snould
explicitly require a child to be in an
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Increase

age- and size-appropriate child
restraint system. Currently, many
States allow a child to be restrained
in a safety belt when, in fact, a child
safety seat or booster seat is the ap-
propriate safety device for the child's
age and size.

Include all vehicles equipped with
safety belts. A strong child passen-
ger law should apply to all vehicles
that are equipped with safety belts;
no vehicles (i.e., pickup trucks),
should be exempt.

Make the driver responsible for
restraint use by all children under
16 years of age. Many laws as-
sign responsibility to the parent or
guardian, who may not be the driver
or even be in the vehicle. Also, child
passenger laws in many States

do not assign responsibility to any
specific adult, making these laws
difficult to enforce.

. Allow passengers to ride only

in seating areas equipped with
safety belts. A strong child pas-
senger safety law should not include
exemptions that allow children to be
transported in areas not equipped
with safety belts, (e.g., the cargo
area of a truck). This practice is
extremely dangerous and places
children at unnecessary risk for

death or serious injury.

Prohibit all passengers from rid-
ing in the cargo areas of pickup
trucks. A strong child passenger
safety law should prohibit all pas-
sengers from riding in the cargo

areas of pickup trucks. When all
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passengers are prohibited, it is
more likely that children will not be
allowed to ride there. With or without
a canopy, riding in the cargo area
places all riders at unnecessary

risk for death and injury. In a study
conducted in Washington State, re-
searchers found that persons riding
in cargo areas were nine times more
likely to be killed when compared
with the general population of those
involved in crashes.

Upgrade Chilld Safety Laws-
Eliminate Exemptions

Many State laws have exemptions

that allow children to ride unrestrained
in certain vehicles and under unique
circumstances. Listed below are
exemptions and conditions that are
included in many laws; leaving children
unprotected:

£ Exemption for overcrowded
vehicles. In nearly half of the States,
children can ride unsecured if all
safety belts are in use.

Exemption for "attending to the
personal needs of the child.” This
encourages adults to carry children
in their laps during feeding or other
risky activities-behaviors.

Loose guidelines for issuing
medical waivers that allow children
with special medical needs to ride
unrestrained. Advances in child
restraint systems have made it
possible to accommodate children
with almost any type of physical
disability.

Exemption for out-of-State
vehicles, drivers, and children.
Currently, children in many States
are not required to be secured

if the vehicle or driver is from
another State. Children need to

be protected, even when they're

in a vehicle which is just “passing
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through" or riding with a family in a
vehicle with an out-of-State license.

Exemption for drivers who are
not the vehicle owner or who

are not related to the children
being transported. There are
State laws that do not hold the
driver accountable for unrestrained

children.

Conduct Combined Public
Awareness and Enforcement
Campaigns

Publicity and enforcement must

go hand-in-hand. Publicity
campaigns should educate the
public about the importance rf
proper child passenger protection.
Enforcement campaigns should
include information on correct

use, as well as publicity to raise
public awareness of the law and its
enforcement.

Raise awareness of vehicle/child
safety seat compatibility. Many
parents and others who transport
children do not understand the
potential deadly results caused by
a child seat or booster seat that is
not properly used and secured in a
vehicle.

National Inrtdative for
Increasing Seat Belt Use

On April 16, 1997, the Secretary of
Transportation issued the Presidential
Initiative for Increasing Seat Belt Use
Nationwide. Included in the initiative are
ambitious child occupant goals. These
goals aim to reduce child occupant
fatalities (0-4 years) by 25 percent in
2005 (from a total of 653 in 1996). The
National Initiative identifies closing the
gaps in child passenger safety laws as
an important strategy in meeting these
new national goals.

Highway Safety Grant
Programs for Occupant
Protection Actavities

On May 22,1998, Congress passed

H.R. 2400, the Transportation Equity
Act for the 21st Century (TEA-21). A

number of programs established in
TEA-21 have a direct impact on seat
belt use and occupant protection.
Beginning in FY 1999, the Section 157
Seat Belt Incentive Grant program
authorized $500 million over five years
to encourage States to increase seat
belt use rates. States received funds
under this program based on projected
annual savings in Federal medical costs
resulting from increased seat belt use.
States may use these grant funds for
any eligible Title 23 project (which may
include construction projects). The

Act also provides that Section 157
funds not allocated to incentive grants
in a fiscal year beginning in FY 2000
be allocated to the States to carry

out innovative projects that promote
increased seat belt use rates and child
passenger safety activities. In addition,
the Section 405(a) occupant protection
incentive grant program authorized
$83 million over five years to target
specific occupant protection laws and
programs. Beginning in FY 1999, States
received grants under the Section 405
program if they demonstrated that
they had in place certain occupant
protection laws and programs, such

as primary safety belt use laws and
special traffic enforcement programs.
Finally, Section 2003 (b) of TEA-21
established a program in which the
States received grants to carry out
child passenger protection education
and training activities.
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State Citation Provisions

AL 8§32-5A-191(n) Minimum sentences are double the usual sanction if an offender over age 21
was transporting a minor under age 14 at the time of the offense.

AK none

AS none

AZ §813-604(A), (C)MU)(1) A person commits a class 6 felony (aggravated DUI) if they violate the drunk

(a), 13-701(C), 13-801, & driving laws while transporting a passenger under age 15. Sanctions: 1st
28-1383(A)(3), (F), (G) & offense: 1year; conviction with one prior felony: 1to 2.5 years; conviction
(L)(2) with two or more prior felonies: 3 to 4.5 years and fine $150,000.

AR none

CA Veh Code §23572 For non: injury offenses where a minor under 14 years old was a passenger,

the following mandatory jail sanctions are imposed: 1st offense: 48
continuous hours; 2nd offense: 10 days; 3rd offense: 30 days; 4th offense:
90 days, (these sanctions are not Imposed if the driver has been convicted of

endangering the life or health of a child under Penal Code §273a) j

A person is guilty of child abuse If they knowingly or recklessly commit an

CcO §818-1-105(1)(a)(HI) &
act that either kills or Injures a child under 16 years old. A person commits a

(V)(A), and 18-6-401(1),
(2), (7)(a)() & (1) class 2 felony where death results from such abuse and is subject to 8 to 24

years in jail and a Fine of $5,000 to $1,000,000. A person commits a class 3
felony where Injury results from such abuse and Is subject to 4 to 12 years in
jail and a fine of $3,000 to $750,000. For abuse resulting in either injury or
death, a parole of 5 years is mandatory. In People v. Deskins, 927 P.2d 368
(Colo. 1996), it was held that a drunk driver Is guilty of child abuse If they
kill or Injure a child riding In another vehicle that Is involved in a collision

with the offender's vehicle at the time of the offense.

CT none

DE 21 84177(d)(5) A person who commits a drunk driving offense while transporting a child
under 17 years old is subject to the following sanctions, in addition to the
standard sanctions for drunk driving offenses: 1st offense: an additional fine
of $230 to $1,150 and 40 hours of community service benefiting children; for
subsequent offenses: an additional $575 to $2,300 and 80 hours of

community service benefiting children.
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DC none
FL §8316.193(3) & (4), For a drunk driving offense with a passenger under age 18 in the vehicle, the
775.082, 775.083 & following sanctions apply: 1st offense: not more than 9 months in jail and a
775.084 fine of $500 to $1,000; 2nd offense: not more than 12 months in jail and a
fine of $1,000 to $2,000; 3rd offense: not more than 12 months in jail and a j
fine of $2,000 to $5,000. |
GA §816-12-I(d) & 40-6-391 It is a separate offense to transport a child under age 14 while drunk.
1) Sanctions: 1st offense (misdemeanor): jail 1 to 5 months, fine $200 to $500;
2nd offense (misdemeanor) jail 3 months to 1 year, fine $400 to $1,000; 3rd
and subsequent offenses (felony) jail 1 to 3 years, fine $1,000 to $5,000. j
GU none
HI §291-4(b)(4) A driver 18 years of age or older who Is convicted of an alcohol offense while |
transporting a passenger under 15 years old is subject to the following il
additional sanctions: mandatory jail term of 48 hours (total jail term not to 1
exceed 30 days) and a mandatory fine of $500. j
1D §818-113 & 18-1501(3) It is an offense for a person over 18 years of age to operate a motor vehicle |
in violation of the drunk driving laws while transporting a minor. If there is
no Injury or death associated with the offense, it Is a misdemeanor with ajail
term of not more than 6 months and/or a fine of not more than $300. If the
minor is Injured or Kkilled, it is a felony with imprisonment of 1 to 10 years. ii
IL 625 ILCS 5/11-501(c) If at the time of the offense, the defendant was transporting a person under
16 years of age, jail sanctions are enhanced as follows: 1st offense: 2 days; j
2nd offense: 10 days; 3rd offense: 30 days; 4th or subsequent offense: 90 f
days. For a 1st or 2nd offense within 5 years, a fine of $500 is mandatory. ,
The defendant is also subject to mandatory community service: 1st offense:
5 days; 2nd offense within 5 years: 10 days.
IN none
1A §8702.5, 726.3 & 726.6 lowa's criminal law provides for sanctions against persons who either abuse !
or neglect a child or 14 years or younger, who is under their control. The
lowa Supreme Court has held that a parent can be charged with child
neglect, recklessly exposing their child to a danger, a class c felony, if, while
transporting their child, they operate a motor vehicle In an intoxicated It
condition. State v. Caskey, 539 N.W. 2d 176 (lowa 1995) There is also the |
possibility that general criminal child endangerment laws may apply, which
make it an offense to create a situation where a child is exposed to |
substantial risk. !
KS none
KY none
LA §14:98(J) A DUI offender Is subject to the following mandatory sanctions If a child 12

years old or younger was a passenger In the vehicle at the time of the
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offense: 1st offense: 10 days In jail and $125 fine; 2nd offense: 30 days In
Jail and $300 fine; 3rd offense: 6 months in jail; 4th offense: 2 years Injail.

ME 29-A MRSA 8§82451(5), For persons over age 21 who refuse to take a breath test and had a
2472(4), 2411(5) passenger under age 21 in the vehicle at the time of the refusal, an

additional mandatory 275 day license suspension applies. For persons under
age 21 who refuse to take a breath test and had a passenger under age 21
in the vehicle at the time of the refusal, an additional mandatory 180 day
license suspension applies. Upon conviction for DUI, the following mandatory
jail terms apply: 1st offense: not less than 48 hours (96 hours for refusal);
2nd offense within 10 years: 7 days (12 days for refusal); 3rd offense: 30
days (40 days for refusal); 4th or subsequent offenses within 10 years: 6 |
months (6 months and 20 days for refusal).

MD Tran. §27-101(q) For conviction of an lllegal per se drunk driving offense, while transporting a

minor under age 18, the following sanctions apply: 1st offense: jail not more
than 2 years and fine not more than $2,000; 2nd offense: jail not more than
3 years and fine nor more than $3,000; 3rd and subsequent offenses: jail not
more than 4 years and fine not more than $4,000. For conviction of driving
under the influence of alcohol, drugs or a controlled dangerous substance
while transporting a minor under age 18, the following sanctions apply: 1st
offense: jail not more than 6 months and fine not more than $1,000; 2nd
offense: jail not more than 1 year and fine not more than $2,000.

J MA none

§8257.319(8)(e) & For conviction of any DUI offense while carrying a passenger under age 16,

257.625(7) the following sanctions apply: 1st offense (misdemeanor): jail 1to 5 years
(with either mandatory 48 consecutive hours In jail or 30 days (mandatory)
to 90 days of community service) and a fine of $200 to $1,000 and license
suspension of 180 days (90 days mandatory); for subsequent offenses within
7 years (felony): 1to 5 years in jail or with probation, 30 days (48
consecutive hours mandatory) to 1 year in jail and community service for 60
to 180 days, and a fine of $500 to $5,000. For conviction of the .02 (zero
tolerance) law by persons under age 21, while carrying a passenger under
age 16, the following sanctions apply: 1st offense: not more than 93 days in
jail, not more than 60 days community service, a fine of not more than
$500, and license suspension of not more than 180 days (90 days
mandatory); for subsequent offenses: jail of 5 days to 1 year (48
consecutive hours mandatory), community service for 30 to 90 days, and a
fine of $200 to $1,000. For either type of violation, vehicle forfeiture or

immobilization sanctions may also apply.

Driving while intoxicated with a child under 16 years of age in the vehicle,
where the driver was at least 36 months older than the child, Is a gross
misdemeanor. In addition to the standard penalties for a DUI-related gross
misdemeanor, the vehicle used In the offense may be subject to forfeiture.

MN §8169.121, subd 3(a) and
169.1217

none

none
1 Mm° |
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MT Jnone

NE \]none

NV 8§484.3792(7) If a child 15 years old or younger was present In the vehicle at the time cf
the DUI offense, such fact shall be considered an aggravating factor when
determining sentence.

NH §265:82-b, VIII If the DUI offender was transporting a person under age 16 at the time of
the offense, the offender must have their driving privileges revoked for the
maximum time period provided by law.

NJ none

NM none

NY none

NC §20-179 Upon conviction, the level of punishment is determined by weighing
aggravating and mitigating factors (child endangerment is an aggravating
factor), with Level 1 being more severe punishment and Level 2 being less
severe sanctions. The court must impose Level 2 punishment if there was a
child under 16 years old riding with the offender at the time of the offense.
The court must impose Level 1 punishment if there was a child under 16
years old riding with the offender at the time of the offense and there was
any additional aggravating factor Involved.

ND §812.1-32-1 & 39-08- It Is a class A misdemeanor, with ajail term for not more than 1 year

01.4 and /or a fine of not more than $1,000, for a person 21 of age or older to
commit a drunk driving offense while transporting a minor (the specific age
is not defined in the law but generally defined in ND to be anyone under age
18).

OH §82919.22, 2929.14, It is a separate offense to operate a motor vehicle in violation of the drunk

2929.18 & 2929.21 driving laws while carrying a passenger who is under 18 years old.

Sanctions: 1st offense (1st degree misdemeanor): imprisonment for not more
than 6 months and/or a fine of not more than $1,000; on a 1st offense where
there has been serious physical harm to the child or for subsequent offenses
(5th degree felony): imprisonment of 6 to 12 months and /or a fine of not
more than $2,5000; subsequent child endangerment offense where there
has been serious physical harm to the child or where there has been serious
harm to the child and the offender has a prior drunk driving conviction (4th
degree felony): Imprisonment of 6 to 18 months and/or a fine of not more
than $5,000. In addition to the above, offenders are subject to not more
than 200 hours of community service, which is not in lieu of community
services that may be imposed via probation, and license suspension for 90

days, which Is consecutive to any other licensing action.

I o K II none I
[°R | J |
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PA

PR

RI

SC

SD

TN

X

uT

VT

VA

\2

WA

WV

none

none

§31-27-2(d)(4)

§56-5-2947

none
§§40-35-111(b)(3) & (4),

40-35-11?,e)(l) & 55-10-
414

none

none

none

§18.2-270

none

none

§§17C-5-2(l) & 17C-5A-2
(m)

An offender whc is over age 18 Is subject to an imprisonment term of not
more than 1 year if they were transporting a passenger under age 13 years

at the time of the offense.

A person over 18 years old who commits either a drunk driving offense or a
death/serious bodily injury drunk driving offense while transporting a child
under 16 years old Is subject to additional jail and fine sanctions which are
equal to not more than half the maximum jail and fine sanctions for these
offenses. There additional sanctions are mandatory if Jaii or fine sanctions
have been imposed for the original offense. In addition, the offender’s
driving privileges must be suspended for 60 days.

A person commits a class A misdemeanor If they commit a drunk driving
offense and at the time were accompanied by a child under 13 years old.
Sanctions: jail term of not more than 11 months and 29 days (30 days are
mandatory) and a fine cf not more than $2,500 ($1,000 is mandatory). If
the child was injured at the time of the offense, the person commits a class
D felony. Sanctions: jail term of 2 to 12 years and a fine of not more than
$5,000. If the child was killed at the time of the offense, the person commits
a class C felony. Sanctions: jail term of 3 to 15 years and a fine of not more

than $10,000.

A person convicted of a drunk driving offense while carrying a child 17 years
of age or younger is subject to the following additional sanctions: 1st

offense: a fine of $500 to $1,000 ($500 mandatory) and 40 hours of
mandatory community service benefiting children; for subsequent offenses, a
fine of $500 to $1,000 ($500 mandatory) and 80 hours of mandatory
community service benefiting children. Under Commonwealth v. Carter, 462
S.E.2d 582 (Va.App. 1995), a drunk driving offender who operates a motor
vehicle while transporting a child under 18 years of age may be subject to i

prosecution for child abuse and neglect under §18.2-371.1

A person who violates the drunk driving law while transporting a child under

16 years old commits a misdemeanor and Is subject to a Jail term of 2 days

http:/fwww.ncsl.org/programs/lis/Dui/childdanger.htm 4/13/2004
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Wi §8§343.305(10)(b)(4m),
343.31(3)(f), 346.65(2)(f)
& (3), 343.31(3)(c) and
940.09(Ib)

WY 1 none

to 12 months (48 hours mandatory) and/or a fine of $200 to $1,000 ($200 "
mandatory). A person who violates the administrative per se law while
transporting a child under 16 years old Is subject to a mandatory 2 year

license revocation. If the person has a previous administrative per se 1
suspension or revocation within 10 years, the revocation period is 10 years
(mandatory); if the person has more than one previous administrative perse
suspension or revocation within 10 years, the revocation period Is for life

(mandatory).

For refusal to take an Implied consent breath test while transporting a child
under 16 years old at the time of the refusal offense, the minimum and
maximum license revocation periods are doubled. For conviction of a drunk
driving offense while transporting a child under 16 years old at the time of
the offense, the offender's drivers license Is revoked for 4 years. For
conviction of either injury or non-injury drunk driving offenses while
transporting a child under 16 years old at the time of the offense, the
maximum and minimum Imprisonment, forfeiture and fine sanctions are
doubled. For conviction of homicide by vehicle while transporting a child
under 16 years old at the time of the offense, the maximum imprisonment

and fine sanctions are doubled and the revocation period is 10 years.

Source: Digest of State Alcohol/Highway Safety Related Legislation, U.S. Dept, of Transportation, National Highway

Traffic Safety Administration.
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