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DEPARTMENT OF LAW

O F F IC E  O F  T H E  A T T O R N E Y  G E N E RA  L

F ra n k  H . M urkow ski, G overnor

P.O. 00X110300  
JUNEAU. ALASKA 99811-0300 
PHONE: (907)405-3600
FAX: (907)965-2075

A pril 17, 2003

R epresentative Lesil M cG uire 
H ouse Judiciary  C om m ittee 
A laska State L egislature 
State C apitol 
Juneau, A K  99801

Re: HB 225 -  “An act relating to certain civ il actions b rought by the attorney
general under m onopoly and restraint o f trade statu tes; relating to the aw ard 
o f  dam ages in actions brought under those sta tu tes”

D ear R epresen tative M cG uire:

1 am  w riting to request that you schedule HB 225 for a hearing at your earliest 
convenience. T his bill has passed out o f the H ouse Special C om m ittee  on Econom ic 
D evelopm ent International T rade and Tourism .

This bill updates the A laska antitrust statutes consisten t w ith recent U nited States 
Suprem e C ourt precedent to provide a statutory basis for the attorney  general to bring a 
parens patrie action on behalf o f state businesses, residents, and governm ental entities as 
ind irect purchasers for v io lation : o f an titrust statutes and to recover dam ages. In contrast 
to o ther states, under current A laska antitrust statutes, indirect purchasers are w ithout any 
rem edy for an titrust injuries.

Parens patrie actions typically  involve civil actions on behalf o f num erous persons 
and som etim es on behalf o f num erous governm ental en tities. A ccordingly , the bill 
provides for p roof o f antitrust dam ages by w ay o f statistical m ethods consisten t with 
federal law.

The bill also rem oves the curren t requirem ent in the an titrust statu tes that any 
an titrust p la in tiff m ust prove w illful conduct before a court m ay aw ard treble dam ages.
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If you have any questions about this legislation, p lease do not hesitate to contact 
m y office.

Sincerely,

G R EG G  D. R EN K ES 
A ttorney G eneral

By:

D W M :lb

Cc: M ike T ibbies, L egislative D irector, O ffice o f the G overnor
D eborah Behr, L egislation and R egulations A ttorney, D epartm ent of Law

A ssistan t A ttorney



S P O N S O R  S T A T E M E N T

In  1977, the  U S  S u p rem e  C o u rt is su e d  a ru lin g  in  a se m in a l a n titru s t 
case  c a lle d  Illinois Brick Co. v. Illinois. T h e  ca se  h e ld  th a t fed e ra l a n titru s t 
law s d o  n o t a llo w  “ in d ire c t p u rc h a se rs” to re c o v e r  d a m a g e s  fro m  “u p s tr e a m ” 
a n titru s t v io la to rs . T h e  C o u rt fu r th e r  h e ld , h o w e v e r , th a t s ta te s  a re  free  to 
fo rm u la te  th e ir  o w n  p u b lic  p o lic y  o n  th e  issu e  o f  an ti tru s t la w su its  b ro u g h t 
on  b e h a l f  o f  in d ire c t p u rch ase rs . S in c e  the Illinois Brick  d e c is io n , o v e r  30  
s ta te s  h a v e  p a sse d  law s th a t a llo w  re c o v e ry  o f  d a m a g e s  b y  in d ire c t 
p u rc h a se rs  u n d e r  v a rio u s  sta te  a n titru s t s ta tu te s . T h is  le g is la tio n  w o u ld  
u p d a te  A la sk a  a n titru s t s ta tu te s  to  a llo w  th e  A tto rn e y  G e n e ra l to b r in g  
ac tio n s  o n  b e h a l f  o f  in d ire c t p u rch ase rs .

A n  in d ire c t p u rc h a se r  is a  p e rso n  w h o  d o e s  n o t b u y  th e  su sp e c t 
p ro d u c t d ire c tly  f ro m  the w ro n g d o e r. F o r  e x a m p le , su p p o se  tw o  d ru g  
m a n u fa c tu re rs  c o n sp ire  to  k eep  p re sc r ip tio n  d ru g  p r ic e s  h ig h . A  c o n su m e r  
w h o  b u y s  th e  d ru g  from  a p h a rm a c y  is an  “ in d ire c t p u rc h a s e r” b e c a u se  th e  
p h a rm a c y  h a s  n o t v io la te d  th e  a n titru s t law s. C u rre n tly , o n ly  d irec t 
p u rc h a se rs , su ch  as the d is tr ib u to r  w ho  b o u g h t d ire c tly  fro m  th e  d ru g  
m a n u fa c tu re r , h a v e  the o p tio n  to b rin g  su it fo r a n titru s t v io la tio n s  lik e  p r ic e -  
fix in g . S in c e  th ese  en titie s  ra re ly  p a ss  o n  th e  o v e rc h a rg e s  th e y  rec o v e r, 
in d ire c t c o n su m e rs  d o n ’t rea lly  b e n e f it fro m  th e  su it.

T h is  le g is la tio n  a lso  rem o v es  the re q u ire m e n t o f  p r o o f  o f  w illfu ln e s s  fo r 
tre b le  d a m a g e s , a n d  p ro v id e s  fo r s ta tis tic a l m e th o d s  o f  p r o o f  c o n s is te n t w ith  
fed e ra l law . T h is  a llo w s the A tto rn ey  G e n e ra l to  b r in g  a n titru s t su its  on 
b e h a lf  o f  A la s k a ’s in d ire c t p u rc h a se rs , u n d e r A la sk a  law  in an  A la sk a n  
co u rt, ra th e r  th an  fed era l court.



SE C T IO N A L  A N A L Y SIS -  H B 225 and SB 161

“ An Act relating to certain civil actions brought by the attorney general 

under m onopoly and restraint o f  trade statutes; relating to the award of  

damages in actions brought under those statutes; and providing for an 

effective date.”

Section 1. AS 45.50 .576 is am ended as follow s:

Sec. 45.50.576. Suits by persons injured; treble dam ages.

This section is being m odified to rem ove the requirem ent that a defendant 
be found to have acted “w illfu lly” before treble dam ages can be aw arded. 
R em oving this requirem ent will m ake this section consisten t w ith o ther state and 
Federal an titrust acts. See 15 U.S.C. § 15a.

Subsection (b) is m odified to rem ove duplicative language and m ake the 
section consisten t w ith  the new section added below .

Section 2. A S 45.50 is am ended to add a new section as follow s:

Sec. 45.50.577. Enforcem ent by attorney general.

This new  section will accom plish several things. C urrently , the S tate o f  
A laska, through the attorney general, is w ithout au thority  to bring an action on 
b ehalf o f  consum ers for “ indirect dam ages.” Indirect dam ages are dam ages that a 
consum er m ay su ffer because o f  an antitrust violation that occurred “upstream ” 
from the consum er transaction. For exam ple, w hen a consum er purchases drugs 
from a pharm acy, the price m ay be artificially  high because o f  an illegal deal made 
between tw o com peting m anufacturers. The price increase that results from this 
illegal agreem ent is passed down to the w holesaler, then to the distributor, then to 
the retailer, w ho finally passes the increase to the consum er.

T he entity  “ d irectly” harm ed in the above scenario  is the w holesaler w ho 
bought the drugs d irectly  from  the m anufacturer. Thus, under curren t antitrust law, 
the only person w ho can bring an antitrust action against the m anufacturers is the 
w holesaler, or other persons who bought directly  from  the m anufacturer (som e
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state agencies m ake these d irect purchases). T h is rule o f  law  w as enunciated  in a 
U.S. Suprem e C ourt decision called Illinois Brick Co. v. Illinois. T hat case left 
open, how ever, the opportunity  for individual states to enact th eir ow n law s that 
w ould allow  the recovery o f  these “indirect” dam ages under sta te-specific  antitrust 
statutes. In response to this case, several states have enacted such law s, called 
“Illinois Brick repealer” statutes because they repeal the effect o f  the Illinois Brick 
decision.

A laska has been involved in several m ulti-state an titrust actions in the last 
several years. Ever since the tobacco litigation, s ta te s’ attorneys general have 
cooperated w ith each other to bring these actions against an titru st vio lators for 
various kinds o f  illegal antitrust conduct. The claim s A laska has been able to 
assert in these cases, how ever, are lim ited to claim s on b eh a lf o f  state agencies that 
have been d irectly  harm ed by the alleged illegal conduct. W e have lim ited and 
questionable au thority  to  m ake claim s on b eh a lf o f  consum ers fo r their “ indirect 
purchases” o f  drugs and other products. For exam ple, A laska lost out on several 
hundred thousand  dollars in consum er re lie f recently  in the “V itam ins” caoe. That 
case involved allegations o f  illegal contracts betw een vitam in m anufacturers. 
A laska w as in itially excluded from  the settlem ent because w e did  not have an 
“Illinois Brick repealer.” W e eventually  received about $100 ,000, w hile other 
states that had such a statute received about $1 m illion.

This section provides that the attorney general can bring  an action in 
superior court in the nam e o f  the state, and on b eh a lf o f  consum ers and nonstate 
governm ental entities (w hich includes m unicipalities) for the recovery  o f  both 
direct and indirect dam ages.

Subsections (a) and (b) accom plish the above.

Subsection (c) requires the court to exclude from any m onetary  aw ard any 
am ount that duplicates am ounts that have already been aw arded for the sam e 
injury. T he court can also allocate part o f  an aw ard to persons w ho have excluded 
their claim s under subsection (e).

Subsection (d) allow s the recovery o f  costs, full reasonab le a tto rn ey ’s fees, 
and treble dam ages if  the state is the prevailing party.

Subsections (e) and (f) require publication o f  the proposed  action and an 
opportunity  for a person or governm ental entity  to elect to be excluded  from  the 
action. A ny ju dgm en t issued in the action precludes claim s by anyone w ho does 
not elect to be excluded.
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Subsection (g) provides that any action brought un der this section cannot be 
d ism issed w ithout approval o f  the court.

Subsection (h) provides that any recovery under th is section m ust be 
d istributed in accordance w ith court instructions, and requires that everyone on 
w hose b e h a lf  the action w as brought be given an opportun ity  to recover the 
partic ipan t’s appropriate portion o f  the proceeds.

Subsection (i) provides that only the attorney general can seek  m onetary  
re lie f  for persons w ho su ffer indirect injury sustained by a v io lation  o f  the antitrust 
laws.

Section 3. AS 45.50 is am ended by adding a new section as follow s:

Sec. 45.50.579. P roof  o f  aggregate damages.

This section provides that the attorney general can recover aggregate 
dam ages using accepted sam pling m ethods approved by the court.

Section 4. Applicability.AS 45.50.596 is am ended as follow s:

This section provides that the A ct applies to actions occurring  on or after 
the effective date o f  the Act.
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