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R e p r e s e n t a t i v e  K e v i n  M e y e r

H O U S E  D IS T R IC T  30

MEMORANDUM

DATE: March 14, 2003

TO: Representative Lesil McGuire 
Chair, House Judiciary Committee

FROM: Representative Kevin Meyer

RE: CS HB 18(STA) Parental Liability for Child’s Damages

A t  y o u r  e a r l i e s t  c o n v e n ie n c e ,  p le a s e  s c h e d u le  C S  H B  1 8 (S T A ) P a r e n t a l  L ia b i l i ty  f o r  C h i l d ’s 
D a m a g e s  f o r  a  h e a r in g  in  d ie  H o u s e  J u d ic ia r y  C o m m it te e .

C S  H B  1 8 (S T A )  e s t a b l i s h e s  t h e  l im i t  o n  r e c o v e r y  o f  p r o p e r t y  d a m a g e d  b y  a m i n o r  a t  
5 2 0 ,0 0 0 .  C S  H B  1 8 (S T A ) w ill  a l lo w  f o r  a p e r s o n ,  m u n ic ip a l  c o r p o r a t i o n ,  v i l la g e , s c h o o l  
d i s t r i c t ,  o r  r e l ig io u s  o r  c h a r i t a b l e  o r g a n iz a t io n  to  r e c o v e r  i n  a n  a m o u n t  n o t  to  e x c e e d  $ 2 0 ,0 0 0  
in  d a m a g e s  f r o m  p a r e n t s  o r  g u a r d ia n s  o f  a  m i n o r  w h o  k n o w in g ly  d e s t r o y s  p r o p e r t y ,

T h a n k  y o u  f o r  y o u r  t im e  a n d  c o n s id e r a t io n .

Email: Rcprcscntntive_I<evin_Meyertg>legis.stnte.nk.us • Toll Free: (806) 405-4945 
Session: Stute Capitol, Juneau. Alaska 99801-1182 • Phone: (907) 405-4945 Fax: (907) 405-3470 

Interim: 710 W. 4th Avc., Anchorage, Alaska 99501-2133 • Phone: (907) 209-0199 Fax: (907) 209 0197



R e p r e s e n t a t i v e  K e v i n  M e y e r

H O U S E  D IS T R IC T  30

Sponsor Statement 

Cl HB 18 (STA) 

“An Act relating to the liability of parents and legal guardians of minors who destroy 
property.”

C S  H B  1 8 (S T A )  e s t a b l i s h e s  th e  l im i t  o n  r e c o v e r ) ' o f  d a m a g e s  c a u s e d  b y  a  m i n o r  a t  S 2 0 .0 0 0 . 
C S  H B  1 8 (S T A )  w i l l  a l lo w  f o r  a  p e r s o n ,  m u n ic ip a l  c o r p o r a t i o n ,  a s s o c i a t i o n ,  v i l la g e ,  s c h o o l  
d i s t r ic t ,  o r  r e l i g io u s  o r  c h a r i t a b le  o r g a n iz a t io n  t o  r e c o v e r  u p  to  $ 2 0 ,0 0 0  in  d a m a g e s  f r o m  
p a r e n t s  o r  g u a r d i a n s  o f  a  m i n o r  w h o  k n o w in g ly  d e s t r o y s  p r o p e r t y .  C u r r e n d y ,  u n d e r  A S  
3 4 .5 0 .0 2 0 ( a ) ,  d ie  r e c o v e r ) ' l im i t  is  $ 1 0 ,0 0 0 .

T r a d i t io n a l ly ,  A la s k a  h a s  h e ld  t h a t  p a r e n t s  a r e  a c c o u n ta b l e  f o r  d i e i r  c h i l d r e n ’s b e h a v io r ,  a n d  
t h a t  p a r e n t s  s h o u l d  p a y  r e s t i t u t i o n  f o r  d a m a g e s  c a u s e d  b y  d i e i r  c h i ld r e n .  I n  1 9 9 5 , th e  l im i t  
f o r  r e c o v e r ) ' w a s  r a i s e d  f r o m  $ 2 ,0 0 0  to  $ 1 0 ,0 0 0 . O f t e n ,  c u m u la t i v e  d a m a g e  to  a  fac ility ' 
e x c e e d s  t h e  $ 1 0 ,0 0 0  l im it ,  th u s  l e a v in g  ta x p a y e r s  o r  o r g a n iz a t i o n s  t o  b e a r  d i e  c o s t  o f  r e p a i r s  
a n d  c le a n  u p .

T h e  la rg e  d i s c r e p a n c y  b e tw e e n  t h e  $ 1 0 ,0 0 0  l im i t  a n d  d i e  a c tu a l  c o s t  o f  d a m a g e s  i n c u r r e d  to  
p r o p e r ty ' b e c a m e  a p p a r e n t  th is  p a s t  s u m m e r  in  A n c h o r a g e .  T h e  A n c h o r a g e  S c h o o l  D i s t r i c t  
r e p o r t e d  t h a t  m i n o r s  d id  n e a r ly  $ 7 5 0 ,0 0 0  in  d a m a g e  o v e r  t h e  s u m m e r  to  fa c i l i t ie s  a n d  
s c h o o l s .  B y  r a i s in g  d ie  l im it ,  th e  A n c h o r a g e  S c h o o l  D i s t r i c t  w i l l  b e  a b le  to  r e c o v e r  m o r e  in  
c a s e s  d i a t  in v o lv e  s e r io u s  d a m a g e  to  p r o p e r t y ,  r a t h e r  t h a n  e x p e n d i n g  m o n e y  e a r m a r k e d  f o r  
t e c h n o lo g ) ' e n h a n c e m e n t ,  t e x tb o o k s ,  a n d  p e r s o n n e l .

B y  i n c r e a s i n g  t h e  l im it ,  c h i ld r e n  a r e  d e t e r r e d  f r o m  m a k in g  d e c i s io n s  t o  v a n d a l i z e  a n d  d e s t r o y  
p r o p e r t y .  T h i s  w i l l  a ls o  im p o s e  a n  a d d i t io n a l  d u ty  o n  p a r e n t s  a n d  le g a l  g u a r d ia n s  t o  e x e r c is e  
r e a s o n a b le  c a r e ,  s u p e r v i s io n ,  p r o t e c t i o n ,  a n d  c o n t r o l  o v e r  t h e i r  c h i ld .

Last U pdated: M arch 14, 2003

Em n il: R cp re sen ta tiv c_K cv in _M eye r@ Ieg is .s ta tc .ak .u s ‘ T o ll F ree : (SOB) 465-4945 
S ess io n : State C ap ito l, Jun eau , A la sku  99801-1182 • Phone: (907) 465-4945 Fax: (907) 465-3476 

In te r im : 716 W. 4th Ave., Ancho rage , A la sk a  99501-2133 • Phone: (907) 269-0199 Fax: (907) 269-0197

mailto:Rcpresentativc_Kcvin_Meyer@Iegis.statc.ak.us


F I S C A L  N O T E

STATE OF ALASKA
2003 LEGISLATIVE SESSION

Revision Date/Time (Note if correction): 
Title Parental Liability__________

Fiscal Note Number:
Bill Version:
(H) Publish Date:

Dept. Affected: 
'BRU

1
CSHB 18 (STA) 
3/10/2003

Alaska Court System
'Component Trial Courts

Representative Meyer
Requester House State Affairs Component No. 768

E xpenditures/R evenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2004 FY 2005 FY 2006 FY 2007 FY 2008 FY 2009
Personal Services
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES | I I

CHANGE IN REVENUES ( ) I I

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify Type-Do not abbreviate)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2003) cost: 0.0
Mark this box (X) if  funding for this bill Is included In the Governor's FY 2004 budget proposal: j I

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page if necessary)
The court system  does not anticipate any fiscal impact from the passage of CSHB 18 (STA).

Prepared by: 
Division

Approved by: 
Agency

Doug Wooliver, Administrative Attorney Phone 463-4750
Alaska Court System Date/Time 3/10/03 10:50 AM

Stephanie Cole, Administrative Director Date 3/10/2003
Alaska Court System

(Revised 9/2002 OMB) Page 1 o f  1__



Sec. 34.50.020. L iab ility  for d e s tru c tio n  o f  p ro p e r ty  b y  m in o rs

(a) A  p e r s o n ,  m u n ic ip a l  c o r p o r a t i o n ,  a s s o c ia t io n ,  v i l la g e ,  s c h o o l  d i s t r i c t ,  o r  r e l i g io u s  o r  
c h a r i t a b le  o r g a n iz a t io n ,  i n c o r p o r a t e d  o r  u n i n c o r p o r a t e d ,  m a y  r e c o v e r  d a m a g e s  in  a  c iv il  
a c t i o n  in  a n  a m o u n t  n o t  t o  e x c e e d  5 1 0 ,0 0 0  a n d  c o u r t  c o s t s  f r o m  e i t h e r  p a r e n t ,  b o t h  p a r e n t s ,  
o r  d i e  le g a l  g u a r d i a n  o f  a n  u n e m a n c i p a t e d  m i n o r  u n d e r  t h e  a g e  o f  1 8  y e a r s  w h o ,  a s  a  r e s u l t  
o f  a  k n o w i n g  o r  i n t e n t i o n a l  a c t ,  d e s t r o y s  r e a l  o r  p e r s o n a l  p r o p e r ty ' b e lo n g in g  t o  t h e  p e r s o n ,  
m u n ic ip a l  c o r p o r a t i o n ,  a s s o c ia t io n ,  v il la g e ,  s c h o o l  d i s t r i c t ,  o r  r e l i g io u s  o r  c h a r i t a b l e  
o r g a n iz a t io n .  H o w e v e r ,  f o r  p u r p o s e s  o f  th i s  s u b s e c t io n ,  r e c o v e r y  in  d a m a g e s  s h a l l  b e  
a p p o r t i o n e d  b y  th e  c o u r t  b e tw e e n  t h e  p a r e n t s  o r  b e tw e e n  th e  p a r e n t s  a n d  le g a l g u a r d i a n ,  o r  
b o d i ,  w i t h o u t  r e g a r d  t o  le g a l  c u s to d y  b u t  w i t h  d u e  c o n s i d e r a t i o n  f o r  t h e  a c tu a l  c a r e  a n d  
c u s to d y  o f  d i e  m i n o r  p r o v i d e d  b y  t h e  p a r e n t s  o r  le g a l  g u a r d ia n .

(b ) A  s ta te  a g e n c y  o r  i ts  a g e n ts ,  i n c lu d in g  a  p e r s o n  w o r k i n g  in  o r  r e s p o n s i b l e  f o r  t h e  
o p e r a t i o n  o f  a f o s te r ,  r e c e iv in g ,  o r  d e t e n t i o n  h o m e ,  o r  c h i ld r e n 's  i n s t i t u t i o n ,  is  n o t  l i a b le  f o r  
d ie  a c ts  o f  u n e m a n c i p a t e d  m i n o r s  in  i t s  c h a r g e  o r  c u s to d y .  A  s t a t e  a g e n c y  o r  a n  a g e n t  o f  a  
s t a t e  a g e n c y ,  i n c lu d in g  a  n o n p r o f i t  c o r p o r a t i o n  t h a t  d e s ig n a te s  s h e l t e r s  f o r  r u n a w a y s  u n d e r  
A S  4 7 .1 0 .3 9 2  -  4 7 .1 0 .3 9 9  a n d  e m p lo y e e s  o f  o r  v o lu n te e r s  w i th  t h a t  c o r p o r a t i o n ,  is  n o t  lia b le  
f o r  d ie  a c ts  o f  a  m i n o r  s h e l t e r e d  in  a  s h e l t e r  f o r  r u n a w a y s ,  a s  d e f i n e d  in  A S  4 7 .1 0 .3 9 9 .

(c) A  p a r e n t  o r ,  i f  a n y ,  a  le g a l  g u a r d ia n  o f  a n  u n e m a n c i p a t e d  m i n o r  u n d e r  t h e  a g e  o f  18  
y e a r s  w h o  is  a  r u n a w a y  o r  m i s s in g  m i n o r  is  n o t  l ia b le  u n d e r  (a) o f  th i s  s e c t i o n  f o r  d i e  a c ts  o f  
d i e  m i n o r  d i a t  a r e  c o m m i t t e d  b y  th e  m i n o r  a f t e r  a  p a r e n t  o r ,  i f  a n y ,  a  le g a l  g u a r d i a n  o f  th e  
m i n o r  h a s  m a d e  a  r e p o r t  t o  a  la w  e n f o r c e m e n t  a g e n c y ,  a s  a u t h o r i z e d  b y  A S  4 7 .1 0 .1 4 1  (a ), 
t h a t  d ie  m i n o r  h a s  r u n  a w a y  o r  is m is s in g .  I n  d i i s  s u b s e c t i o n ,  " r u n a w a y  o r  m i s s in g  m i n o r "  
m e a n s  a  m i n o r  w h o  a  p a r e n t  o r  le g a l g u a r d i a n  o f  th e  m i n o r  r e a s o n a b ly  b e l ie v e s  is  a b s e n t  
f r o m  d ie  m i n o r 's  r e s id e n c e  f o r  d ie  p u r p o s e  o f  e v a d in g  a  p a r e n t  o r  t h e  le g a l  g u a r d i a n  o f  th e  
m i n o r ,  o r  w h o  is  o d i e r w i s e  m i s s in g  f r o m  d ie  m i n o r 's  u s u a l  p la c e  o f  a b o d e  w i d i o u t  d ie  
c o n s e n t  o f  a  p a r e n t  o r  t h e  le g a l  g u a r d ia n  o f  t h e  m in o r .

H o u s e  J u d ic ia ry  C o m m itte e  
CS H B  18(S T A )



A n c h o r a g e

S c h o o l
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SCHOOL BOARD

Jaxe Metcalfe 
President

Tim Steele 
Vice President

Mary Marks 
Clerk

Harriet A Drummond 
Treasurer

Rita Hoiihouse

Debbie Ossiander

Jonn Steiner

SUPERINTENDEHT

Carol Comeau

February 14,2P03

Representative Kevin Meyer 
State Capitol 
Juneau, AK 99801

Dear Representative Meyer:

On behalf of the A nchorage School Board and A dm inistration, I w ant to 
com m end you for sponsoring HB 18 w hich deletes the $10,000 cap on 
vandalism  caused by  juveniles. This is one of o u r School B oard 's 
priorities and  I believe it is essential to our collective efforts to protect 
schools and other public property from juvenile vandalism .

As I have stated m any tim es since the D im ond H igh School incident in 
late D ecem ber of 2001, I strongly believe th a t the offenders an d  their 
parents should be held fully accountable for restitu tion in recovering the 
$158,000 dam age done to the school under construction. The com m unity, 
as well as the staff and students of D im ond H igh School w ere outraged at 
this com pletely needless and  destructive act, as w ere the construction 
w orkers em ployed by Alcan General. Since the incident, Alcan General 
has had  to not only repair all of the dam age to the bu ild ing  and to the 
vehicles and  equipm ent of the w orkforce, they have  had  to ad d  th e  
additional security staff in order to prevent other vandalism  at the school 
site. These juveniles m ust be held fully accountable for their actions, and 
as a deterrent to other juveniles who m ight decide that there are m inim um  
consequences for destroying public property.

The Anchorage com m unity and taxpayers show ed great faith and support 
for the District w hen the bonds were approved for the construction of this 
high school, the first one in over th irty years! These tw o juveniles were so 
uncaring and  reckless th a t they decided to do all they could to destroy 
various parts of the building under construction. They had no concern for 
their ow n safety, or for the im pact of their actions on the m orale of the 
w orkforce and  the  com m unity . The A nchorage Police D epartm en t 
devoted m any hours to their investigation in developing their case w hich 
led to the successful apprehension of these juveniles; w hat a w aste of their 
tim e and resources! It is time for the com m unity to know  that there are 
consequences for vandalism  of public  p roperty , and  th a t the court 
supports restitution for this act.

This w as the first of a rash of major vandalism  that occurred in the District 
last year. The o ther incidents seriously dam aged C hugiak Elem entary 
School and  ou r M ain tenance D epartm en t yard . F o rtuna te ly , th e  
A nchorage Police D epartm en t's  efforts pa id  off; all juveniles w ere 
apprehended. I have spent quite a bit of tim e in juvenile court in the past 
few m onths advocating for restitution and consequences. The parents of 
the C hugiak Elem entary students have cooperated w ith  th e  authorities

RECEIVED

FEB 24 2003



and  th e ir ch ild ren  have agreed to pay  full restitu tion  an d  perform  
com m unity w ork service. Those students have clearly learned their lesson 
and I believe, are on  the w ay to success in their lives. I cannot say that 
abou t the others w ho vandalized  ou r property . Their advocates and 
paren ts have p u t up  road block after road block in an effort to protect 
their clients from  accepting their responsibility.

C urrently  the law  restricts the ability of the court to im pose full restitution 
in these cases; rather, the judge assesses how  m uch a juvenile can pay in 
restitu tion  w hile u n d er the jurisdiction of the court. We feel th is is 
in tolerable and  sends the w rong m essage to juveniles that they can get 
aw ay from  long-tim e consequences of crimes com m itted w hen they are 
u nder the age of 18, and that the records w ill be kept confidential. We 
believe th a t juveniles should  have to sign a com m itm ent to repay  full 
restitu tion  no m atter how  long it takes them  to repay the costs of the 
vandalism . We believe th is w ill reinforce the im portance of paren ts 
know ing w ho their children are w ith w hen they are out of their paren ts ' 
direct supervision.

O ur com m unity, the A nchorage Police D epartm ent, the M ayor, and our 
locally elected officials su p p o rt th is sta tu to ry  change. W e m u st do 
som ething to stop this type of juvenile crime! Please accept our thanks for 
your leadership on this issue. I applaud  you and Senator Dyson for your 
efforts to change the statutes regarding juvenile crime and vandalism .

Please feel free to contact me if you w ould like me to testify at a hearing 
on this bill. I will be in Juneau during  the AASB fly-in from February 22- 
25 and  again in  M arch and in April, and  will tiy  and m eet w ith  you to 
discuss this p roposed legislation. I can also call in  from the Legislative 
Inform ation Office in Anchorage.

Sincerely yours,

Carol Comeau 
Superintendent

cc School Board m embers 
Senator Fred Dyson 
M ayor George W uerch 
Assembly Chair Dick Traini 
Chief of Police W alt M onegan 
Lt. G ardner Cobb 
Larry Wiget



AASfl RESOLUTION SUPPORTING INCREASED LIA...TY FOR DESTRUCTION OF PROPERTY BY MINORS

Subject: AASB RESOLUTION SUPPORTING INCREASED LIABILITY FOR DESTRUCTION 
OF PROPERTY BY MINORS 

Date: Thu, 20 Feb 2003 08:40:50 -0900 
From: Greg Giles <ggiles@aasb.org>

To: Kevin Meyer <Representative_Kevin_Meyer@legis.state.ak,us>

A S S O C IA T IO N  OF ALASKA SCHOOL BOARDS

2 . 2 1  IN C R E A SE L IA B IL IT Y  FOR D ESTR U C TIO N  OF PROPERTY BY MINORS 
( A d o p t e d  N o v .  2 0 0 2 )

AASB e n c o u r a g e s  t h e  L e g i s l a t u r e  t o  i n c r e a s e  t h e  m a x im u m  t h a t  m a y  b e  
r e c o v e r e d  f r o m  e i t h e r  p a r e n t ,  b o t h  p a r e n t s ,  o r  t h e  l e g a l  g u a r d i a n  o f  a n  
u n e m a n c i p a t e d  m i n o r  u n d e r  t h e  a g e  o f  1 8  y e a r s  w h o ,  a s  a  r e s u l t  o f  a  k n o w i n g  
o r  i n t e n t i o n a l  a c t ,  d e s t r o y s  r e a l  o r  p e r s o n a l  p r o p e r t y  b e l o n g i n g  t o  a  s c h o o l  
d i s t r i c t  f r o m  $ 1 0 , 0 0 0  t o  t h e  a c t u a l  a m o u n t  o f  d a m a g e s .

R a t i o n a l e .  V a n d a l i s m  d a m a g e s  a  s c h o o l  d i s t r i c t xs  p h y s i c a l  p l a n t ,  h a s  a  
n e g a t i v e  i m p a c t  o n  s t u d e n t  l e a r n i n g ,  a n d  d e m o r a l i z e s  h a r d - w o r k i n g  s t a f f  a n d  
s t u d e n t s .  E v e r y  d o l l a r  s p e n t  o n  r e p a i r i n g  v a n d a l i s m  i s  a  d o l l a r  w e  c a n n o t  
i n v e s t  i n  t e x t b o o k s ,  t e a c h e r s  o r  t e c h n o l o g y .

C u r r e n t l y ,  s c h o o l  d i s t r i c t s  c a n  r e c o v e r  a  m a x im u m  o f  $ 1 0 , 0 0 0  f r o m  e i t h e r  
p a r e n t ,  b o t h  p a r e n t s ,  o r  t h e  l e g a l  g u a r d i a n  o f  a n  u n e m a n c i p a t e d  m i n o r  u n d e r  
t h e  a g e  o f  1 8  y e a r s  w h o ,  a s  t h e  r e s u l t  o f  a  k n o w i n g  i n t e n t i o n a l  a c t ,  
d e s t r o y s  r e a l  o r  p e r s o n a l  p r o p e r t y  b e l o n g i n g  t o  a  s c h o o l  d i s t r i c t .  T h e  
c u r r e n t  l a w  f o r c e s  t a x p a y e r s  t o  b e a r  t h e  c o s t  o f  v a n d a l i s m  e v e n  w h e n  a  
p a r e n t 1 s  l i a b i l i t y  i n s u r a n c e  i s  o t h e r w i s e  a v a i l a b l e  t o  p a y  t h e  f u l l  c o s t .

I o f I
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Two teenage boys were arrested late Sunday in connection with a weekend vandalism spree at the 
Anchorage School District's maintenance facility that racked up more than $500,000 in damages, 
Anchorage police said. During the two-day rampage, the boys, ages 13 and 14, allegedly climbed behind 
the wheel of a Johr Deere tractor to rain buildings and storage sheds, police said. They destroyed roofs 
and boilers, ripped away chunks of walls and smashed windows.
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Anchorage Daily News (AK) 
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V anda ls  co st sch oo ls  $ 5 0 0 ,0 0 0
.‘.r.P.ESTS: Two boys, ages 13 and 14, charged in maintenance facility rampage.

Katie Pesznecker 
Ancnorage Daily News

r t .  c c

The teens are charged with first-degree criminal mischief and resisting arrest. Police did not identify the 
suspects, who were taken to McLaughlin Youth Center, because they are charged in juvenile court.

"It's just so frustrating," Superintendent Carol Comeau said. "There is nothing that makes me more angry 
in this job than reckless, malicious vandalism. It's a real sad commentary on these young people. I f  I had 
it my way, I'd put their names on the front page of the paper."

Police in the past several days have responded to minor break-ins or vandalism reported at Rabbit Creek, 
Scenic Park, Homestead and Huffman elementaries, Central Middle School and East and West high schools. 
Damage ranged from shattered windows and busted copy machines to lewd graffiti.

The maintenance facility, at 1201 Labar St. in South Anchorage, was by far the worst hit. The complex 
contains offices, storage space for the district's maintenance, facilities and operations departments. 
Equipment on site includes vehicles and machinery the district uses for snow removal and construction and 
renovation projects.

Anchorage police said the boys initially broke into the facility a little after 10 p.m. Friday. They wrenched 
doors off and smashed windows of a dump truck, three street sweepers, two road graders and a tractor.

The boys were apparently driving around the fenced property on lawnmowers when a district employee 
approached them. The teenagers fled; The employee reported the incident to police, but no suspects were 
found.

Police said the 
a lever.

The teenagers 
impact caused

boys showed up again late Sunday, i hey apparently fired up a John Deere tractor by using

used the tractor to plow into a double-wide trailer used for storing heavy equipment. The 
part of the roof to collapse and obliterated the ramp to the trailer's main door.

http://nl
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The boys also bulldozed storage sheds in the northwest corner of the property, chewing chunks out of 
building walls. When it was over, the tractor's front wheels were bent at 45-degree angles.

"I'm  surprised they didn't get hurt," said Stan Syta, district operations director.

Houses border the property's north side. Comeau is baffled that no one called police.

"They had to have heard breaking glass," she said. "That tractor ramming buildings -- I can't believe no 
one heard what was going on."

Another employee happened upon the boys and called police shortly after 10 p.m. When officers arrived, 
the teens bolted. Police caught the 14-year-old hiding in a nearby wooded area. The 13-year-old was later 
arrested at his home.

The boys admitted to Friday's vandalism at the site, police said.

The district budgets about $250,000 a year for vandalism. Much of the damage occurs at empty schools 
during summer breaks. Property damaged Friday and Sunday will not be covered by the district's insurance 
policy, which in this case covers amounts exceeding $1 million.

Comeau said the district will do everything in its power to see that the boys are held responsible for the 
damages, including a possible civil suit. State statute says that in a civil case, a school district can sue for 
up to $10,000 and court costs from one or both of a minor's parents or legal guardians.

In the interim, Comeau is encouraging people who live near schools to watch out for strange activity. The 
district has recruited 15 volunteers this summer to live In motor homes and trailers at more than a dozen 
schools.

Syta said last summer the district Invited a man to live in his trailer at Rabbit Creek Elementary. His 
presence basically erased vandalism there, Syta said.

But the family living there now didn't prevent Sunday night's window breaking. They were eating dinner 
while the vandalism took place on the back side of the school, Syta said.

Reporter Katie Pesznecker can be reached at kpesznecker@adn.com or 907 257-4589.

ILLUSTRATION SHOWS RECENT SCHOOL VANDALISM

Police have responded to the following Anchorage schools to investigate vandalism or possible break-ins.

*  Dimond High School - On Dec. 31, vandalism at the new school resulted in spilled paint, smashed piping 
and sheetrock and windows. Damage totaled $177,000. Two boys were arrested.

*  Chugiak Elementary - On May 4 and 5, three boys reportedly broke windows, destroyed stereos, 
televisions and classroom globes and vandalized a car in the parking lot. Damage totalled about $25,000. 
Three boys were arrested.

* Rabbit Creek Elementary - On ??? someone pryed boards off windows on the back side of the school and 
broke glass. No arrests.

* District maintenance facility - On June 21, two boys entered and damaged seven vehicles, smashed 
windows and drove around on lawn mowers. Police arrived after the boys fled. No arrests.

*  West High School - A passerby on June 22 called police to report fowl grafitti on the auditorium's exterior 
wall. No arrests.

* Scenic Park Elementary - Security guards on June 23 found several doors propped open with rocks.
There was no sign of vandalism or arrests.

* Homestead Elementary - Police responding to the school's alarm on June 23 found kids playing behind 
the school. There was no sign of vandalism or arrests.

* Huffman Elementary - Police responded to an alarm early June 23 and found a broken window and two 
people running through the building. The people got away. No arrests.

*  William Tyson Elementary - On June 23, an intrusion alarm sounded. No arrests.

* District maintenance facility - Late June 23, an employee found two boys ramming vehicles and buildings 
with a tractor. The boys fled and were soon arrested. They admitted to Friday's vandalism also. Police 
estimate total damage at $500,00.

* East High School - At 5:50 a.m. on June 24, police caught and arrested one person who had broken In 
and sprayed a fire extinguisher around the school.

'  of ■> i n *i nnnnn r i r m *
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* Central Middle School - At 6 a.m. on June 24, police arrested a student who had broken in through a 
window. Police found damage to an interior window, a clock and a copy machine. No damage estimate.

Source: Anchorage School District

Copyright (c) 2002, Anchorage Daily Mews
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fs S S S S S  ~cJloo,s want damage limits erased
VANDALISM: District can sue for $10,000 under current law.

n r r n i B B l  Katie Pesznecker 
tvi3BT3.TJfg—  Anchorage Dally News

Anchorage School District officials want to erase limits that dictate the amount of money they can sue for 
when students vandalize school property. Current state law says the district can sue an 18-year-old culprit 
or a minor’s parents for up to $10,000. Sometimes that doesn't cover actual damages, Superintendent 
Carol Comeau said.

Members of the School Board's legislative subcommittee plan to lobby state lawmakers to do away with the 
cap. They want the freedom to sue for actual costs.

On Monday, the board voted unanimously to ask the Alaska Association of School Boards to make this 
move one of its 2002 resolutions. They want the backing of that group when time comes to persuade 
politicians.

Students smash windows and computers and trash Anchorage schools often enough that the district 
budget includes about $250,000 a year to clean up.

But financial retribution is hampered by the $10,000 limit. There used to be a $2,000 ceiling on lawsuits 
but the Legislature increased it in 1995.

"We need to be able to recover the full cost of vandalism," Comeau said. "The current law limits recovery, 
and we think it's wrong because it penalizes the taxpayer."

School Board member Rita Holthouse said the subcommittee will push to change the law, whether or not 
che state school board association signs on.

The $10,000 limit wasn't as noticeable with the more frequent lower-cost incidents, said Howard Trickey, 
one of the district's attorneys. But when kids do more than $100,000 in damage, $10,000 hardly helps.
And the district's insurance policy applies only to damage amounts of more than $1 million.

The most recent big-ticket vandalism came last summer when two teenagers destroyed buildings and 
equipment at the school maintenance facility in South Anchorage. District officials and the public were 
outraged.

" It looked like a tornado had been there," said Ed Conyers, then the district's maintenance director. 

Vandalism at schools results mostly in small losses that quickly add up -- broken windows, gouges in
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desks, busted locks.

The maintenance facility vandalism spree packed a financial wallop originally estimated by police at 
$500,000. Later district officials said the sum was closer to $100,000. It was one of the more costly 
attacks in recent years but not an isolated incident.

The new Dimond High School, currently under construction, sustained $177,000 in damage last year when 
teenagers trashed the inside, which was just taking shape. Students broke into the then new Mirror Lake 
Middle School in Eagle River about five years ago and chewed through property with a forklift.

The roughly 120 employees in the maintenance department spend up to 15 percent of their time cleaning 
up this vandalism, Conyers said.

The district has tried to reduce the problem. Crews board up windows at more than a dozen schools during 
summer. Last summer, the district recruited volunteers who lived In motor homes at various schools to 
keep an eye out for troublemakers. Comeau has asked people who live near schools to watch for suspicious 
activity.

Their legal success is mixed, Comeau said. She or other employees attend hearings, give the judge impact 
statements on damage, and work closely with police.

"We routinely get reimbursement just from kids breaking windows," Conyers said. 'That may only be 
$250, but we still get It."

Reporter Katie Pesznecker can be reached ac kpesznecker@adn.com or 907 257-4589.

->nf?

mailto:kpesznecker@adn.com


ADNScarch.com I VOICE OF THE TIMES
J

wysiwyg://67/http://nll2.newsbank.com/nl...fi=0&s_docsread=3&s_usemame=cunningpeen

I  • f i r  ■ - S' ' ' I

Anchorage Daily NeW5Archives>? ■ 1285 to present- /  •

Advanced Scarcn | Search Help

S u p p o r t

o r t s

Anchorage Daily News (AK) 
October 7, 2002 
section: Metro

Page: B5

IViT TiT l i 'M T M VOICE OF THE TIMES

r  r > m m o n t a r y  

scnool vandals should . . . Pay the price

T! ' . Z  ANCHORAGE School District is on the right track in seeking approval from state lawmakers to sue for 
a'-H'al costs when vandals damage the schools and property It manages for taxpayers.

As It stands now, the district can demand only up to $10,000 from the parents of minors or from 
18-year-olds Involved in school vandalism.

That amount —  increased from $2,000 only a few years ago -- sometimes does not begin to cover the 
actual damages, Superintendent Carol Comeau said. She points to last year's $100,000 in damages at the 
district's school maintenance facility as an example.

The School Board has voted to ask the Alaska Association of School Boards to lobby politicians for the 
increase, and Comeau said she believes the effort will find favor.

"The legislators we've had contact with . . . they've been very supportive," she said. "I think this is 
something that will resonate with legislators."

Each year, the school district budgets $250,000 to $300,000 to clean up vandalism, and "that's just for 
maintenance and repair costs," Comeau said. "That doesn't include labor or down time." That also does 
not reflect repairs to items such as photocopy machines or computers, she said.

Comeau credits additional police patrols and a policy of allowing campers to stay on school grounds with 
helping to keep vandalism in check this summer. And keeping it in check can save taxpayers hundreds of 
thousands of dollars.

The district is self-insured to $1 million, Corr.eau said, and then its insurance kicks in. In construction 
areas, such as Dimond High School -- where vandals did about $170,000 In damage last year —  the 
contractor's Insurance is in force and its lawyers can go after the full amount.

There Is no valid reason to bar the district from seeking the amount of actual damages from vandals or 
their parents. In fact, such a policy_could act as a deterrent and encourage parents to know where their 
children are and what they are doing.

"That's what it comes down to in my mind," Comeau said, "good parenting."

We agree. While 99.9 percent of the kids in Anchorage's schools are good citizens, there is no reason to 
allow the other .1 percent to have a free ride when they damage the district's property. They and their 
parents rightly should pay the full amount.

I of 2 12/19/2002 3:41 PM
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Lim its  o f  Parental  Liability fo r  P r o p er ty  Dam a g e  by  M ino rs

P repa red  for  R epresentative  K evin Meyer  

By R o g er  W ithington

You asked for information regarding the scope of parental liability if a minor child willfully destroys 
property. Specifically, you asked for information on the parental liability laws for five western 
states and wished to know whether any of these state laws contain graduated limits to liability.

As you know, Alaska Statute 34.50.020(a) allows for a person, municipal corporation, association, 
village, school district, or religious or charitable organization to recover up to $10,000 in damages 
in a civil action from either parent, both parents, or the legal guardian of an unemancipated minor 
who intentionally destroys property belonging to the person, municipal corporation, association, 
village, school district, or religious or charitable organization.1 We were unable to obtain a fifty- 
state summary of similar parental liability statues that included the monetary limits to the parents 
of a delinquent minor. However, we believe the most current information to be a 1999 report 
compiled by the National Center for Juvenile Justice (NCJJ) that states that at the end of the 
1998 legislative session, 34 states had statutes that made the parent of a minor liable for 
restitution to the victim of a delinquent act. We include NCJJ’s report as Attachment A.

In addition, in 1995 this agency completed a report that addressed questions similar to yours as 
well as the constitutionality of parental liability laws. In Legislative Research Report 95.068, we 
found that 34 states (not exactly the same 34 states identified in the NCJJ report) had statutes 
that established parental liability for damages caused by minor children. The dollar amount of the 
parental liability ranged from $1,000 to $25,000, with some states not capping the liability amount. 
We include Legislative Research Report 95.068 as Attachment B.

In an effort to provide you with more current information, we reviewed the current laws of five 
western states and British Columbia and found that California, Hawaii, Nevada, Oregon, 
Washington, and British Columbia all had statutes similar to AS 34.50.020(a). Table 1 provides a 
summary of the statutes from each of these jurisdictions. Attachment C provides the complete 
statute from each state.

1 A minor is defined as a person under tho age of 18 years.

907-465-3991 
907-465-3908 (fax)

A la s k a  L e g is la tu re  
L e g is la tiv e  R e s e a r c h  S e r v ic e s
www. tegis.stale.ak. us/research/home, him

State Capitol 
Juneau, AK 99801



As you will se e , the laws in Nevada, Oregon, and British Columbia limit liability at the sam e or 
lesser amount than d o es the law in Alaska. The laws in California, Hawaii, and Washington make 
a distinction in liability for the type of dam age caused by the minor; one law in California caps  
liability at $25,000, while laws in Hawaii and Washington provide for actual dam ages.

T a b l e  1 :  L i m i t s  o f  P a r e n t a l  L i a b i l i t y  f o r  P r o p e r t y  D a m a g e  b y  M i n o r s
State/Province Statutory Citation Maximum Financial Liability Comments

Cal Civ Code §1714.1 525,000
California Cal Ed Code §48904 510,000 Specifically addresses damage to 

school property.

Hawaii
HRS §46-1.5 $1,000 or actual cost to 

repair/replace damage.
Pertains to damage to county 
property.

HRS §577-3.5 Actual cost to repair/replace damage 
or community work service.

Pertains to damage caused by 
graffiti.

Nevada Nev. Rev. Stat Ann. § 41.470 $10,000
Oregon ORS §30.765 57,500

Rev. Code Wash. §4.24.190 $5,000
Washington Rev. Code Wash. § 28A.635.060 Actual cost to repair/replace 

damaqe to school.
Specifically addresses damage to 
school property.

British Columbia | S.B.C. 2001, c. 45, s. 6 $10,000 CND w
Notes: (a) $10,000 CND equals S 6,413.26 USD as of 9/6/2002 per XE.COM, an online currency convers 

http://mw.xe.com/ucc/.
onsite. The URL for XE.COM is

Sources: LEXIS Law Publishing,

I hope you find this information to be useful. P lease do not hesitate to contact us if you have 
questions or need additional information.

Le g is l a t iv e  Research Report03.009_________________________
U m s  o f Parental Uability fo r  Property Damage by Minors

September 12,2002 —  Page 2
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Linda A. Szymanski, "Parental Responsibility for the Delinquent Acts of Their 
Children,” N CJJ Snapshot, Volume 4, Number 7, July 1999
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P a r e n t !  R e s p o n s i b i l i t y  f o r  ( h e  D e l i n q u e n t ;  B e t s  o f  T h e i r  C h i l d r e n

Litda A, SzymansJd, Esq., Director of Legal Research, NCJJ

States tha t have a  P aren ta l Accountability S tatement in their 
Juvenile Code Purpose Clause

□  No Parental Responsibility Statement in Purpose Hnuse 
m  Parental Responsibility Statement in Purpose Clause

(41)
(10)

O v er the  last fifteen  years , 
ju v en ile  co u rts  h av e  ga ined  
increasing  po w er an d  au thority  
ov er the  pa ren ts  o f  ch ild ren  
w ho  co m m it de lin q u en t acts. 
W hile all sta tes h av e  had  
statutes m ak ing  it illegal fo r 
parents to co n trib u te  to  tlie 
de linquency  o f  th e ir  ch ild ren , a 
handfhl o f  sta tes n o w  m ak e 
parents crim inally  liab le  fo r 
faili ng to  su perv ise  th e ir  m in o r 
whc com m its d e linqu en t acts. 
T here is a  w ide varie ty  o f  
parental resp o n sib ility  law s in 
ju v en ile  co des th ro u g h o u t the 
s ta les .

Fo r ex am ple , a s  o f  the end 
i f  the 1998 leg isla tive  session , 
10 states, A labam a, A laska , 
F lorida, Idaho, M aryland , 
N evada, N o rth  C arolina,
Oregon, Texas, and  V irginia, 
have added  a  parental

accoun tab ility  s ta tem en t in 
th e ir ju v e n ile  co de  pu rpose  
clau se .

A rkansas, C aliforn ia, 
C o lo rad o , th e  D istric t o f  
C olum bia, F lo rida , Idaho, 
Ind iana , K ansas, N o rth  
C arolina, O hio , O regon, Texas, 
W isconsin , a n d  W yom ing  
a llo w  the  ju v e n ile  co u rt to 
o rd e r p a ren ts  to  attend  a  court- 
ap p rov ed  paren ta l 
resp o n sib ility  tra in in g  
p ro g ram /p aren t ed ucatio n  
program .

A laska, M ississipp i. N ew  
H  im pshire, N ew  M exico , and 
V isco n sin  h av e  s ta tu tes  in  
the ir ju v e n ile  co de  tha t allow  
fo r pu b lic  d isc lo su re  o f  the 
p a ren t’s nam e i f  h is  o r  h e r  ch ild  
co m m its sp ecified  serious 
o ffen se s .

E lev en  s ta tes , K ansas, 
L ou isiana, M ich igan ,
M o ntan a, N ew  H am psh ire , 
N o rth  C aro lina, O hio, 
Pennsylvan ia, Tfcxas, V irginia, 
and W yom ing , req u ire  p a ren ts  
to  a id  in  th e  en fo rcem en t o f  
co u rt o rd ers co n cern in g  th e ir  
d e lin q u en t’s reh ab ilita tio n  
p rogram . F a ilu re  to  a id  in  the  
en fo rcem en t o f  c o u rt o rd ers  
can  re su lt in  co n tem p t 
san ctio ns b e in g  filed  ag a inst 
the parent.

A s o f  tlie en d  o f  th e  1998 
leg isla tive  session , tw o -th ird s  
o f  th e  sta tes h av e  s ta tu te s  th a t 
m ak e  the  pa ren t o f  a  
de linqu en t liab le  fo r res titu tio n  
to  th e  v ic tim  o f  the  de lin q u en t 
act: A labam a, A laska, A rizona , 
A rkansas, C alifo rn ia , C o lo rad o , 
C onnecticu t, D elaw are, F lo rida , 
G eorgia, H aw aii, Idaho , Illinois, 
K entucky, M ary lan d ,
M ich igan , M ississ ip p i, 
M issou ri, M o n tan a , N ev ad a , 
N ew  H arapsltire, N ew  Jersey. 
N ew  M exico , N o rth  D akota , 
O hio, O klahom a, P ennsy lvan ia , 
R hode Island , S o u th  C a ro lin a , 
Tennessee, T ex as, W est 
V irginia, W isconsin , and 
Vfyoming.

T h irty -n in e  ju r isd ic tio n s  
cu rren tly  h av e  s ta tu te s  th a t 
pe rm it o r re q u ire  p a ren ts  o f  
d e linqu en ts  to p a rtic ip a te  in 
fam ily  trea tm en t/co u n se lin g / 
probation  w ith  their ch ild ren : 
A labam a, A laska, A rizona, 
A rkansas, C alifo rn ia , C o lo rad o , 
D istrict o f  C o lum bia, Florida, 
G eorgia, H aw aii, Idaho,
Ind iana. Iow a, K ansas, 
Kentucky, M aine, M ary lan d ,

M ich ig an , M in n eso ta , 
M iss iss ip p i, M issou ri, 
M o n tan a , N ev ad a , N ew  
H am p sh ire , N ew  Jersey, N e w  
M ex ico , N o rth  C arolina, N o rth  
D akota , O klahom a, 
P e n n sy lv an ia , R h o d e  Island , 
T en nessee , T exas, U tah , 
V irg in ia , W ashington , W est 
V irg in ia, W iscon sin , and  
W yom ing.

In  all s ta te s , the  p a ren ts  o f  
a  d e lin q u e n t can  be he ld  liab le  
for th e  co s ts  o f  co n fin em en t 
a n d /o r se rv ices p ro v id ed  to  
th e ir ch ild ren , su ch  as: th e  
c h ild ’s su p p o rt w h ile  in  an  
in s titu tion , th e  co sts  o f  
p ro b a tio n  su p erv isio n , co s ts  o f  
tran sp o rtin g  a n d /o r trea tm en t 
fo r d e lin q u en t m in o rs , co u rt 
co sts  an d  leg a l fees , and 
p a y m e n t fo r  alcoho l and  o th e r  
d ru g  ab u se  serv ices .

I t  rem a in s  to  be seen 
w h e th e r o r n o t th e se  pa ren ta l 
acco u n tab ility  law s actu ally  
lead  to  a  d e c rease  in  ju v e n ile  
crime.
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Legislative Research Agency

Alaska State Legislature
130 Sewari S tm t, Suit« 218
Juneau, Abxka 99301-2196

Phone: (907) 465-3991 
Fax: (907) 463-3351

February 16, 1995

MEMORANDUM

TO:

FROM: Patricia Yo
Legislative Anaijyst

RE: Parental Liability for Damages Caused by Minor Children
Research Request 95.068

You wished to know the history behind AS 34.50.020, the law that caps at $2,000 parents' liability 
for damages caused by their minor children. You also wished to know if and to what extent other 
states hold parents financially accountable for damages caused by their children.

In 1957, Alaska passed a statute providing that parents could be held responsible for damages 
maliciously and willfully caused by their minor children. Liability was capped at $500. The cap 
was raised in 1967 from $500 to the current level of $2,000.

At least 34 states have laws addressing parental liability for damages caused by minor 
children. Many states, like Alaska, have traditionally held that parents are accountable for their 
children's behavior and that parents should pay restitution for damages caused by their children. 
The attached table shows caps for each state identified. As you will see, of the 34 states, eleven 
cap liability at $2,000 or less and ten cap liability at $5,000 or more. Five states do not specify a 
limit to parental liability. California's cap is the highest at $25,000. These laws have been held 
constitutional in at least the following six states: California, Georgia, Maryland, North Carolina, 
Texas, and Wyoming.

I have attached copies of "Constitutional Limitations on State Power to Hold Parents Criminally 
Liable for the Delinquent Acta of Their Children," 44 VandLaw Rev. 441 (1991) and "Parental 
Liability Law Upheld in California," Youth Law News, September-October 1993. I hope the 
information is helpful. Please let me know if you have questions or need more information.

A ttachm en ts



Parental Responsibility fo r Delinquent Acts o f Children

S ta te C ap ($) Notes
Alabama 1.000
Illinois 1,000
Minnesota 1,000
North Carolina 1,000
Pennsylania 1,000
South Dakota 1,500
Alaska 2,000
Arkansas 2,000
Missouri 2,000
Utah 2,000
W yom ing 2,000
Florida 2,500 court may absolve parents o f liability if it finds they have made good faith efforts
Michigan 2,500
New York 2,500
W isconsin 2,500
Indiana 3,000
Ohio 3,000
Colorado 3,500 court my absolve parents o f liability if  it finds tltey have made good faith efforts
New Mexico 4.000
Connecticut 5,000
Georgia 5,000
Maryland 5,000 parents may bo heard and present evidence on their own behalf
Massachusetts 5,000
W ashington 5,000
Arizona 10,000
Kentucky 10,000
New Hampshire 10,000
Texas 15,000
California 25,000 cap to be adjusted every 2 years to reflect changes in cost of living
Hawaii no cap
Idaho no cap victims may be "made whole"
Montana no cap court may order parents to  pay restitution
New Jersey no cap cap at $1,000 for damage to a public transportation utility
Oklahoma no cap court may order parents to pay restitution

Source: NCJJ analysis of state juvenile codes in the Automated Juvenile Law Archive, current as of tho end of tho 1993
legislative session; NCSL annual sta le summaries o f Children, Youth and Family Issues; and Legislative Rosoarch 
Unit Research Response, "Laws on Parontal Responsibility for Child's Acts," File 10-419, September 9 ,1992 .

Prepared by the Legislative Rosoarch Agency, February 1995 (95.068)
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I .  I n t r o d u c t io n

In la te  1988 a s  p a r t  o f  a  co m p re h e n s iv e  e ffo rt to  c o m b a t v io le n t 
ilreet gar.g a c t iv i ty ,1 th e  C a lifo rn ia  le g is la tu re  p a sse d  a n  a m e n d m e n t to  
section 272 o f  C a lifo rn ia 's  P e n a l C o d e ,’ co m m o n ly  know n as  th e  P a re n -

1. Abramovaky, Farent'i Liability /o r Child't Crime, 202 N .Y .L J. 3 (1989). The California 
Wialilure found that violent atreet fang*, whoae activities preeented a "dear and preaant danger 
(a public order," had created a itate of crliia. C a l  P in a l  C o d i I  186.21 (Wait Supp. 1990).

2. Ca l  Pen a l  C ode |  272 (Weal Supp. 1990). In addition, lha leflalature paaaed tbe Califor-

441
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ta l  R e sp o n s ib i l i ty  L aw .’ S e c tio n  272  o r ig in a lly  s ta te d  o n ly  t h a t  every 
p e rso n  w ho c o m m its  a n y  a c t  o r  fa ils  to  p e r fo rm  a n y  d u ly  t h a t  cau ses  or 
te n d s  to  c a u se  a  m in o r  to  d o  a  p ro h ib ite d  a c t  is  g u il ty  o f  c o n tr ib u t in g  to 
th e  d e lin q u e n c y  o f  a m in o r, a  m isd e m e a n o r  u n d e r  th e  C a lifo rn ia  Ponsl 
C o d e , a n d  su b je c t  to  a  m a x im u m  fin e  o f  tw e n ty -f iv e  h u n d re d  dollars, 
o n e  y e a r  in  ja il , o r  b o th .’ W h e n  th e  C a lifo rn ia  le g is la tu re  a m e n d e d  sec­
tio n  272 , i t  im p o se d  a n  a d d it io n a l  a lf i rm a tiv e  d u ty  o n  p a r e n ts  a n d  legal 
g u a rd ia n s  " to  ex e rc ise  re a so n a b le  c a re , su p e rv is io n , p ro te c tio n , a n d  co:: 
tro l  o v e r th e ir  m in o r  c h i l d r e n ] ." 5 In  essen ce , C a lifo rn ia ’s leg islative 
p a c k a g e  m a k es  p a r e n ts  lia b le  fo r fa ilin g  to  p re v e n t  th e i r  m in o r  ch ild ren  
fro m  en g ag in g  in c r im in a l ac tiv ity .*

A lth o u g h  th e  S t a te  h a s  n o t  p ro se c u te d  a n y o n e  u n d e r  th e  n e w  laws,1 
th e  A m erica n  C iv il L ib e r t ie s  U n io n  o f  S o u th e rn  C a lifo rn ia  (A C L U ) has 
filed  a  ta x p a y e rs ’ la w s u it  c h a lle n g in g  th e  c o n s t i tu t io n a l i ty  o f  th e  P a re n ­
ta l  R e sp o n s ib i lity  Law .* T h e  c o m p la in t  a lle g e s  t h a t  th e  a m e n d m e n t is 
vag u e , o v e rb ro a d , u n d  a n  in f r in g e m e n t oil fam ily  p riv acy . T h e  ACLU 
h a s  re q u e s te d  t h a t  th e  c o u r t  e n jo in  e n fo rc e m e n t o f  th e  P a r e n ta l  R e ­
s p o n s ib il i ty  L aw  a n d  d e c la re  i t  u n c o n s titu tio n a l.*

C a lifo rn ia 's  P a r e n ta l  R e sp o n s ib i lity  L aw  re fle c ts  a r e c e n t  tren d  
a m o n g  th e  s ta te s  to  m a k e  p a r e n ts  m o re  re s p o n s ib le  fo r  th e  a c tiv it ie s  o f

nln Street Terrorism Enforcement and Prevention Act (Street Terrorism Act). Id. { {  186.20- 
186.27. The Street Terrorism Act criminalize! participation in a street gang with knowledge of the 
gang's patterns of criminal activity. Id. f  186.22.

3. Laiu Challenged Holding Parenta Criminally Liable, L .A . Daily J ., Ju ly 21, 19B9, at 1, col. 
1 (hereinafter Law Challenged).

4.  Cat. P e n a i  C o d e  5  2 7 2  (West 1 9 8 8 ) ,  prior to the 1 9 8 8  amendment, reed: "Every person 
who commits any act or omits the performance of any duty, which act or omission csusea or tends 
to cause or encourage any (minor) . . .  to come within the provisions of Section 3 0 0 ,  6 0 1 ,  or 6 0 2  of 
the Welfare and Institutions Code" is guilty of a misdemeanor. Sections 3 0 0 ,  6 0 1 ,  and 6 0 2  define 
Ihe types of minors who are subject to the juvenile court's jurisdiction. Section 3 0 0  governs minon 
who have been nr are in danger of being physically, emotiunalJy, or seiuolly abused or neglected or 
eiploited by someone in the minor’s homo. Cat. W o l e .  &  I n s t .  C o d s  5 3 0 0  (West Supp. 1 9 9 0 ) .  

Section 6 0 1  covers habitually disobedient or truant minors, id. f  6 0 1 ,  and |  6 0 2  concerns minors 
who have violated any stale or federal law or any city or county ordinance other than curfew 
ordinances. Id. J 6 0 2 .

5. C a l P e n a l  C o d e  {  272 (West Supp. 1990). A persun is considered a minor in California 
until the age of 18. Id.

6. See Kantrowitt, Springen, Annin & Cordon, Now, Parenta on Trial, Newsweek, Oct. 2, 
1989, s i  64 (hereinafter Parents on Trial); Abramovaky, juprn note 1, at 3; Law Challenged, supra 
note 3, at 1, col. 4.

7. In April 1089 the Los Angelee city attorney filed chargee under the Parental Responsibility 
Law against Cloria Williams after her eon, a gang member, was arrested for rape. Parenti on Trial, 
tupra note 6. at 68. Williams was charged with failing to provide reasonable core for her son. Law 
Challenged, tupra note 3, at I , col. 4. Prosecutors dismissed the charges when they learned that 
Williams had taken s parenting class. Id.

8. Law Challenged, eupra note 3, at 1, col. 4.
9. Id.

\

their m in o r  c h i ld r e n .10 S o m e  s ta te s  h av e  im p o se d  c e r ta in  d u tie s  on  p a r ­
ents w ith  th e  u l t im a te  goal o f  d is c o u ra g in g  v a rio u s  fo rm s o f  u n d e s ira b le  
behavior b y  th e i r  c h ild re n .11 M o reo v e r, K e n tu c k y 1* a n d  N ew  Y o rk ”  
have le g is la tio n  th a t  g re a tly  re se m b le s  C a lifo rn ia ’s P a re n ta l  R e sp o n s i­
bility L aw . T h is  t r e n d  h a s  e n o rm o u s  p o te n tia l  fo r g ro w th  b e cau se  m a n y  
sta tes  co u ld  use  e x is tin g  c r im in a l s ta tu te s  to  reg u la te  p a re n ta l  c o n d u c t 
in th e  s a m e  m a n n e r  a s  C a lifo rn ia 's  n e w  le g is la tio n .14
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10. Abramovaky, tupra note 1, at 3; tee alto Shapiro, When Parenti Pay for Their Hide' 
Sine, U S  N e w s  & W o u l d  R e p o r t , Ju ly  24, 1989, at 26.

City councils also have countered increases in juvenile crimes with ordinances to punish par­
ents who do not keep their children out of trouble. See Glboon, Make Parenti Pay far Actione of 
Hide, USA Today, Dec. 19, 19B9, at 10A (final ed.) (diocusslng the aucceoa of a new city ordinance 
in Dermott, Arkansas that seeks to curb juvenile delinquency by prosecuting parents of delinquent 
children). For eiomple, the Norwalk, California City Council votad to impoaa 82600 flnaa on par- 
enla of delinquent children. Harris, Norutalh Voter to Fine Parenti of Lawbreahen, L .A . Timas, 
Feb. I I ,  1990, nt 1, col. 2 (home ed.). H ie  Norwalk ordinance also enables tbs city to file civil aulta 
•gainst parents whoae children nro gang membera. Id.

California State Senator Ed Davis has advocated federal and slate tax eubaidiee to encourage 
mothers to stay home and reiie children. Davit, A Parental Preterite Preventt Delinquency, L .A . 
Times, Feb. 25, 1990, at 4, col. t (home ed.). According to Senator Davie, mothers should remain at 
home to leach children cultural values during the children's formative years. Id.

11. A Florida law requires parents to store securely any loaded guna or face a $600 fins and 
60 daya in prison. F l a  S t a t .  A n n  | |  790.173-790.174 (We, 1978 k  Bupp. 1D9C). In Wisconsin 
parents who fail to support the offspring of their unmarried minor children may fact a 110,000 fine 
or a maximum ja il term of two years. Wis. S t a t .  A n n .  |  49.90 (Watt IBB7 k  Supp. 1990). Wisconsin 
legislators enacted the law to combat teenage pregnancy and abortion by making parents feel more 
responsible for the sexual behavior of their minor children. See Parenti on Trial, tupra note 6, at 
64. Hawaii has a limiter taw. See ShA.ni.-o, tupra note 10, at 26. The Arkansas legislature lias 
poised a law that finei parents if their children miss school. Id

12. "A  parent,. . . ii guilty of endangering the welfare nf a minor whan he fails or refuses to 
exereiae reasonable diligence in ths control of auch child to prevent him from becoming a ne­
glected, dependent or delinquent child." Kv. R e v . S t a t . Ann. |  630.060(1) (Miehle/Bobba-Merrill 
1685). A neglected child la one whoae parents have harmed or thraatanad to harm the chlld'a phys­
ical or emotional welfare. Id. |  600 020(1) (Michla/Bobbs-MerrlU 1990). A child is dependent If the 
child's parents unintentionally cared for the child improperly. Id. |  600.029(16). "Delinquency" la

not defined in the Kentucky Code.
13. "A  person it guilty ol endangering the welfare of a child when:. .  . |b]rlng a parent,. . . 

he falls or refutes to exercise reasonable diligence in the control of auch child to prevent him from 
becoming an 'abused child,' a 'neglected child,’ a ‘juvenile delinquent' or a 'person in need of su­
pervision,' . . N.Y. P e n a l  L a w  |  260.10(2) (McKinney 1689). An abused child i i  one whose 
parent physically or sexually abused tlie child or allowed another to abuse the child. A neglected 
child is one whose physical, emotional, or mental condition has been Impairad or i i  in danger of 
being Impaired because the parent has not provided a minimum degree of care. N.Y. Jud L a w  |  
1012(e), (D (McKinney 1983 & Supp. 1690). A juvenils delinquent is a child who has committed e 
crime. Id. J  301.2(1) (McKinney (683). A child ie in need of eupervlsion If the child I i  habitually 
truant, incorrigible, ungovernable, habitually disobedient, or has a conviction for the unlawful and

knowing possession of marijuana. Id. |  712.
14. See. e.g., A r i l  R e v . S t a t . Ann | |  13-3612, 13-3613 (1988); G a . C o d e  Ann |  1611-2 

(1900); id. |  16-12-1 (1988); N e v . R e v  S t a t . Ann J |  201.090,201.110 (Michia 1986); R I . Gen I.a w r  

I  11-9 4 (1981); S D. Cooiriiu L a w s  Ann. | (  2G-B-8. 26-9 1 (1984 k  Supp. I960).
In addition, the police in Grind Rapids, Michigan have reactivated e 20-year-old city ordi­

nance that holds parents criminally liable for their children's misbehavior. See Parenti Are
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T h is  N o te  a d d re s s e s  th e  legal p ro b le m s  p re s e n te d  w h en  s ta te s  a t ­
te m p t  to  re g u la te  p a re n ta l  c o n d u c t th ro u g h  s ta tu te s  t h a t  p e n a liz e  co n ­
t r ib u t in g  to  th e  d e lin q u e n c y  o f  m in o rs .111 P a r t  II o f  th i s  N o te  d iscu sses 
th e  c u r r e n t  p o p u la r ity  o f  en fo rc in g  c o n tr ib u tin g  s t a tu te s  to  d e te r  ju v e ­
n ile  c r im e  in d ire c tly . P a r t  I II  rev iew s th e  void fo r v a g u e n e ss  d o c tr in e  
a n d  a n a ly z e s  th e  n e a rly  u n a n im o u s  view  o f  th e  s ta te  c o u r ts  t h a t  co n ­
t r ib u t in g  s ta tu te s  a re  n o t  void fo r vag u en ess. P a r t  IV  e x a m in e s  th e  a r ­
g u m e n t t h a t  th e se  s ta tu te s  v io la te  p a r e n ts ’ c o n s t i tu t io n a l  r ig h t  to  
p r iv a c y  in  ch ild  re a r in g  dec isio n s. P a r t  V c o n c lu d e s  t h a t  so m e  c o n tr ib ­
u tin g  s ta tu te s  a re  vo id  fo r  vag u en ess a n d  m o s t c o n tr ib u t in g  s ta tu te s  im ­
p e rm is s ib ly  in te r fe re  w ith  th e  fu n d a m e n ta l  r ig h t o f  p a re n ts  to  m ake 
c h ild  re a r in g  dec isio ns.

II. B ackground  fo r  S tatutory  T r en d

A. Prevailing Views on the Sulution to Juvenile Crime
B e tw e e n  1978 a n d  1987 o v e ra ll a r re s ts  o f ju v e n ile s  fo r  v io le n t crim e 

decreased .'®  In  th e  s a m e  p e rio d , ho w ev er, ju v e n ile  a r r e s ts  in c re a se d  20 
p e rc e n t  fo r  fo rc ib le  (ra p e  a n d  8.3 p e rc e n t fo r a g g ra v a te d  a s s a u l t .”  O th e r 
a s s a u l t  a r re s ts  a lso  ro s e ,1® a n d  th e  n u m b e r  o f  ju v e n ile s  a r r e s te d  for 
w eap o n s p o ssess io n  in c re a se d  16.9 p e rc e n t .1®

F ro m  1987 to  1988 a r r e s ts  o f  ju v e n ile s  fo r  v io le n t c r im e s  in c reased  
7 .7 p e rc e n t.10 A rre s ts  fo r m u rd e r  a n d  n o n n e g lig e n t m a n s la u g h te r ,  w hich 
h a d  d e c re a se d  fro m  1978 to  1987,11 grew  17.8 p e rc e n t  b e tw e e n  1987 and  
1988.”  T h e  p re v io u s  d e c lin e  in  a r re s ts  for d ru g  a b u se  v io la tio n s”  re ­
v e rsed  s h a rp ly  fro m  1987 to  1988.”  M o reov er, a r r e s ts  fo r  ag g rav a ted  
a n d  o th e r  a s s a u lts  a n d  fo r w eap o n s p o ssessio n  c o n tin u e d  to  in c rease .”

C h a r g e d  A / t e r  C r i m e  b y  H i d e ,  C h i c a g o  T r i b u n e ,  F e b .  6 ,  1 8 9 0 ,  a t  3  ( h e r e i n a f t e r  P a r e n t i  C h a r g e d |. 

A l t h o u g h  t h e  c i t y  h a d  n u t  p r o e e c u l c d  a n y o n e  u n d e r  t h e  o r d i n a n c e  f u r  l i f t e e n  y e a r s ,  s e v e n  p e o p l e  

h a v e  b e e n  c h a r g e d  i n  t h e  l a s t  f o u r  m o n t h s .  I d .  U n d e r  t h e  o r d i n a n c e ,  p a r e n t s  w h o  fail t o  e i e r c i s e  

" r e a s o n a b l e  c o n t r o l "  o v e r  t h e i r  c h i l d r e n  m a y  f a c e  9 0  d a y s  i n  jail a n d  a  1 5 0 0  f i n e .  I d .  T h e  A s s i s t a n t  

C i t y  A t t o r n e y  h a s  s t a t e d  t h a t  p a r e n t s  w i l l  b e  c h a r g e d  o n l y  i t  t h e i r  c h i l d r e n  h a v e  c o m m i t t e d  t h r e e  

o r  m u r e  a e r i o u a  o l T e n s e s .  I d .

1 0 .  T h i s  N o l e  d o e s  n o t  a d d r e s s  tlte a p p l i c a t i o n  o f  c o n t r i b u t i n g  s t a t u t e s  t o  d e f e n d a n t s  w h o  

a r e  n o t  p a r e n t s  o f  t h e  m i n o r .

1 6 .  B t / n i t a u  o r  J u s t i c e  S t a t i s t i c s ,  U . S .  D t r ' r  o r  J u s t i c e ,  S o u h c c u o o k  o r  C r i m i n a l  J u s t i c e  

S t a t i s t i c s  4 0 9  ( 1 9 6 9 )  ( h e r e i n a f t e r  S o u r c e b o o k ) .

1 7 .  I d .

18. I d .

1 9 .  I d .

2 0 .  F e d e r a l  B u r e a u  o r  I n v e s t i g a t i o n , U S  D b p 't  o r  J u s t i c e . U N i r o n M  C r i m e  H c p o r t r  f o r  

t h e  U S .  1 7 6  ( 1 9 8 9 )  ( h e r e i n a f t e r  U n i f o r m  C r i m e  R e t o r t s ],

2 1 .  S o u r c e b o o k ,  t u p r a  n o t e  1 6 .  a t  4 8 9 .

2 2 .  U n i f o r m  C i u m *  R e p o r t s ,  t u p r a  n o t e  2 0 ,  a l  1 7 6 .

2 3 .  S o u r c e b o o k ,  t u p r a  n o t a  1 6 ,  t t  4 8 9 .

2 4 .  U n i f o r m  C r i m e  R e t o r t s ,  t u p r a  n o t e  2 0 ,  * t  1 7 6 .

2 8 .  I d .
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T h e se  u n s e t t l in g  p a t te r n s  o f ju v e n ile  v io len ce  p ro m p te d  th e  S e le c t 
C om m ittee  o n  C h ild re n , Y o u th , a n d  F a m ilie s  o f th e  H o u se  o f R e p r e ­
sen ta tiv es  to  h o ld  a  h e a r in g  in  M a y  1989 to  co n s id e r  cau ses  o f th e  v io ­
lence a n d  p o ss ib le  s o lu tio n s  to  th e  p ro b le m .”  E x p e r ts  on  ju v e n ile  
de lin q u en cy  te s tif ie d  t h a t  w h ile  th e  p ro p o r tio n  o f  ju v e n ile s  c o m m ittin g  
vio lent c rim e s  is  n o t  increasing,® 7 th o s e  ju v e n ile s  c u r re n tly  in v o lved  a re  
much m o re  v io le n t t h a n  d e l iq u s n ts  w ere  a  few y e a rs  ago.*® T h e  easy  
av a ilab ility  o f  d ru g s  a n d  w e a p o n s  h a s  a g g ra v a te d  th e  s i tu a tio n .”  In  a d ­
d ition, n new  p h e n o m e n o n  h a s  s u r fa c e d  in  t h a t  in n e r  c ity  m e n  in  th e i r  
tw enties a re  n o t  g ro w in g  o u t  o f  a d o le s c e n t v io lence , b u t  in s te a d  a re  c o n ­
tinuing  to  c o m m it m o re  v io le n t crim es.** M a n y  o f  th e  C o m m itte e ’s  w i t ­
nesses p o in te d  to  fa m ily  b re a k d o w n  a s  a  m a jo r  c o n tr ib u to r  to  ju v e n ile  
de lin q u en cy .”  O th e r  w itn e s s e s  fo c u se d  on  fa c to rs  su c h  a s  th e  in f lu en ce  
of p e er g ro u p s  o n  ju v e n ile  offenders** a n d  p o v e rty .”  T h e  moBt c o m m o n

28, Dawn These Mean Streets: Violence by and Against America1! Children: Hearing 
Bt/ore the House Select Comm, on Children. Youth, and Fomilitt, lOlat Cong., l i t  Ses*. 4 (1989) 
(hereinafter Down These Mean Streets).

27. Set U n i f o r m  C r i m e  R e p o r t *,  supra nol« 20, i t  172,
28. Down These Mean Streets, supra not* 26, at 107 (italament of Dr. Delbart 8. Elliott, 

Professor of Sociology, University of Colorado at Boulder): set also supra notea 18-28 and accom- 
pmying teal.

29. Down These Mean Streets, supra note 28, at 107.
30. Dr. Elliott explained that violence in young people mindly peak) around the age of 18 or 

16 and enda fay the age of 19. Tod iy , atmoet 20% of delinquent teenager* are continuing their 
violent behavior into adulthood. In (ddition, Ihste delinquent adulU are committing violent seta 
more frequently. Dr. Elliott suggested that thie phenomenon ie ceueed in port by increased poverty 
end unemployment in urban area). Id. al 107-08.

31. Representative Thomas J . Bllley, J r . elated thal "(vjiolenc* on the street* cannot be sep­
arated from whet ia happening in the home," Id. at 11. Another witnese worried about tha "deteri- 
ontion of the family itructure." Id. at 44 (statement oT J .  Reggie B . Walton, Aaeociate Judge, 
Superior Court of the District of Columbia); l i e  also id. at 116-16 (itatament of Karl Zlmmelitar, 
Adjunct Research Anociale, American Enterpriae Institute for Public Policy Research).

The Department of Juitico statistics confirm that family breakdown Is a factor in Juvenile 
delinquency. Almost one-half of the juvenilea In long-term institutions were raised by single 
mothers. Family breakdown cannot be tho entire explanation, however, because almost 30% of 
lacsrcsrated Juveniles grew up with both perente at home. B o u r c o b o o k , supra note 10, at G01.

32. Dr. Elliott testified that while Inadequate parenting doe* make juveniles more likely to 
be violent, the more immediate cause of juvenile violence Is association with violent peer groups. 
During adolescence the Influence of peer group* for outweighs ths influence of parent*. Down 
These Mean Streets, supra note 20, at 109. Peer group* become the domlnent factor perpetuating 
violent behavior because these groups teach members “ techniques of moral disengagement which 
provide* justification and rallonallxatlona for engaging in crime.”  Id. Becsua* violence Is an "ex­
pression of group hostility," Dr. Elliott believe* that tny attempt to solve ths juvsnUe dslinquency 
problem that ignores peer groups is destined to fail. Id.

33. Parents need more social services before they con reclsim parental authority. "Parents 
. . . can exert power when they are seen as effective protectors; but when their resources . . . 
prohibit them from providing more than (the barest nee«**IUe*|. then they are seen as weak adult 
authority figures. They dare not ssy no because they fear lhair children w ill . . ."  leave them. Id. 
at 53 (statement of Deborah Meier. Principal of Central Park East Secondary School I n  East lia r 
I s m ,  New York, New York). See generally S t a f f  o f  H o u s e  8 e l e c t  C o m m  o n  C h i l d r e n , Y o u t h .
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re c o m m e n d a tio n  m a d e  to  th e  C o m m itte e  w as t h a t  p a re n ts  sh o u ld  be 
he ld  a c c o u n ta b le  fo r th e  v io len t a c tiv it ie s  o f  th e ir  c h ild re n .34

H o ld in g  p a re n ts  re sp o n sib le  fo r  ju v e n ile  d e lin q u e n c y  is n o t a new 
c o n c e p t. C o lo rad o  e n a c te d  th e  l i r s l  law  h o ld in g  purenL s c r im in a lly  liable 
fo r th e i r  c h ild re n 's  d e lin q u e n t a c ts  in  19U3.36 T h e  re a so n in g  b e h in d  the 
c o n c e p t is fa irly  s im p le . T h e  fam ily  is th e  p r im a ry  in flu en ce  in th e  lives 
o f c h ild re n  a n d , th e re fo re , is  th e  in s t i tu t io n  b e s t s i tu a te d  to  p re p a re  
c h ild re n  to  becom e p ro d u c tiv e  m e m b e rs  o f  so c ie ty .3* C o n se q u e n tly , the 
s t a t e  sh o u ld  re q u ire  p a re n ts  n o t o n ly  lo  p ro v id e  fo r  th e  basic  n e e d s  of 
c h ild re n , b u t  also  to  teac h  th e m  fu n d a m e n ta l  so c ie ta l v a lues, inc lud ing  
re s p e c t fo r a u th o r i ty .”  A d v o ca tes o f  th is  so lu tio n  su g g e s t th a t  lack  of 
a d e q u a te  p a re n ta l  c o n tro l a n d  g u id a n c e  c a u se s  ju v e n ile  d e lin q u en cy . 
A d v o c a te s  a lso  be liev e  th a t  th ro u g h  th e  im p o s itio n  o f  fines o r  prison  
te rm s  fo r d e lin q u e n t p a re n tin g  th e  s ta te  c a n  fo rce  p a re n ts  to  co n tro l 
th e ir  c h ild re n  a n d , th e re fo re , d e c re a se  th e  in c id e n c e  o f  ju v en ile  
d e lin q u e n c y .3*

B. The Hidden Potential in Present Criminal Laws fur Expansion 
1 of the Trend

M a n y  s ta te s  u re  e m b ra c in g  th is  p ro p o se d  so lu tio n  to  th e  grow ing 
p ro b le m  o f  ju v e n ile  c rim e .39 F o r  e x a m p le , C a lifo rn ia  p ro se c u to rs  lob-

a n d  F a m i l i e s , l O O m  Cone. 2 d  S e s s . R e t o r t  o n  C h i l d r e n  a n d  F a m i l i e s : K e y  T r e n d s  i n  t u b  1 9 8 0 s  

3 (Comm. Prlnl 1989) | hereinafter R e t o r t  o n  C h i l d r e n  a n d  F a m i l i e s ) (outlining the economic 
problems facing ihe iiiudern family)

34. See, e.g., Down T h e s e  Mean Streets, supra nole 26, » l 165 (response by Judge Walton lo 
subsequent questions posed by Congressman Lamar Smith); id. at 119 (statement of Karl Zin- 
imeister. Adjunct Rescue!) Associate, American Enterprise Institute for Public Policy Research). 
Zinameister recommended positive family building laws, new penalties for persons who harm chil­
dren, and new laws bidding parents accountable for the actions of their children. " | ’i')he first step 
in reducing juvenile delinquency hos lo lie lo make negligent parents, who are just kind of not 
exerting themselves in a proper way, exert some control over llieir charges." I d .

35. For a discussion of the Colorado law. see Cladstone, T h e  Legal Responsibility ol I'arenti 
fur Juuenile Delinquency in New York State: A Developmental History, 21 Ukuoklyn L  R e v .  172, 
173-74 (1055). "This theory of [parentslj criminal responsibility and causation (of juvenile crime) 
cllmba upwards in popularity every now and then. When it has ils effect we have increased punish­
ment . . .  of parents of delinquent children." S Rubin. Crime and J u v e n i le  Delinquency 21 (3d 
rev. ed. 1970).

36. See Children and families in Pouerty: Bcyuml the Statistics: Hearing Before the House 
Select Comm, an Children, Youth, and Families, 99th Cong., 1st Sess. 6 4  ( 1 9 8 5 )  (hereinafter Chil­
dren and F a m i l i e s )  ( a d d i t i o n s !  submitted m a t e r i a l  b y  Glenn C. L o u r y ) ;  S. K a t i , W i i e n  P a r e n t s  

F a i l  T h e  L a tv’a  R e s t o n s e  t o  F a m i l y  B r e a k d o w n  1, 2  ( 1 9 7 1 ) .

37. S. K a tt , supra nole 36, at 9-13.
38. See generally Children and Families, supra note 36, at 64 (discuasing the role of the 

family in juvenile delinquency). But see S. R u b i n , supra note 35, at 21-31 (colling for the repeal of 
contributing statutes); Alexander, What's This About Punishing Parentsf, 12 F e d  P r o b a t i o n  23 
(1048) (acknowledging the failure of Ohio’i  contributing atatule).

39. See Parents on Trial, supra note 6. at 54; Shapiro, supra nole 10. at 26.
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hied fo r th e  a d o p tio n  o f  th e  P a re n ta l  R e sp o n s ib ility  L aw  because  th e y  
believed t h a t  i t  w o u ld  d iv id e  c h ild re n  a n d  g a n g s .49 M o s t stateB  a lre a d y  
can fo rce  p a r e n ts  to  ta k e  g re a te r  re s p o n s ib ili ty  fo r  th e ir  c h ild re n  
th ro u g h  e n fo rc e m e n t  o f  s ta tu te s  t h a t  p ro h ib i t  c o n tr ib u t in g  to  th e  d e lin ­
quency  o f  m in o rs .41 M a n y  c o n tr ib u t in g  s ta tu te s  c o n ta in  g e n e ra l te rm s  
th a t c o u ld  be u s e d  to  p u n is h  p a r e n ts  fo r e i th e r  a c ts  o r  o m iss io n s  la te r  
found to  h n v e  p ro m o te d  th e  d e lin q u e n c y  o f  th e i r  c h ild re n . A ty p ica l 
s ta tu te  re a d s : " C o n tr ib u t in g  to  [ th e ]  d e lin q u e n c y  o f  [a] m in o r c o n sis ts  
of a n y  p e rso n  c o m m it t in g  a n y  a c t ,  o r  o m itt in g  th e  p e rfo rm a n c e  o f  an y  
d u ty , w h ich  n e t o r  o m iss io n  cau ses , o r  te n d s  to  c a u se  o r  e n c o u ra g e  th e  
d e lin q u e n c y  . . o f  a  m in o r .4* T h is  lan g u ag e  is b ro a d  e n o u g h  to  in ­
c lu de a n y  a c t iv i ty  o f  a  p a re n t ,  in te n t io n a l  o r n o t,  t h a t  a n  o u ts id e  o b ­
server s u b s e q u e n t ly  d e te rm in e s  is d e tr im e n ta l  to  th e  c h ild .

O th e r  s t a te  c o n tr ib u t in g  s ta tu te s  c o n ta in  lan g u ag e  sp ec ifica lly  a p ­
p licab le  to  p a r e n ta l  b e h a v io r . C o n tr ib u t in g  s ta tu te s  in  C a lifo rn ia , N ew  
Y ork, a n d  K e n tu c k y  e x p lic itly  re q u ire  p a re n ts  to  ex e rc ise  re a so n a b le  
co n tro l o v e r  th e i r  c h ild re n .4* O th e r  s ta te s  e i th e r  b u ry  th e  c o n tro l p ro v i­
sions in  th e  s t a tu to r y  d e f in it io n s  o f  d e l in q u e n t  o r  d e p e n d e n t  c h ild re n 44 
or re q u ire  p a re n ts  to  p re v e n t  th e i r  c h ild re n  fro m  en g ag in g  in  c e r ta in

40. Prosecutors staled that Lha n o n  l a w  would “drive ■ wedge between children end gangs." 
h a w  C h a l l e n g e d ,  s u p r a  note 3, et 22, col. 2.

41. See A l a .  C o d e  |  12-16-13 (1986); A l m x a 8 t a t .  |  11.61.130 (1989); Aiut R e v  S t a t .  A n n  |  
13 3613 (1989); A r k .  S t a t .  A n n .  | |  6-27-205, 6-27-220 (1B87); C a j .  P e n a l  C o d *  I  272 (Weet Supp. 
1990); C o l o  R e v  S t a t  !  18-6-701 (1088 t  Supp. 1090): C o h n  G e n .  S t a t  A n n  |  63-21 (West 
1985); D e l .  C o d e  A n n  tit. 11. |  1102 (1987); G a .  C o d e  A n n .  |  18-12-1 (1988); H a w .  R e v  S t a t  ] |  
709-904 (1989); I I I .  R e v .  S t a t .  ch. 23, para, 230Ie (1987); I n d .  C o d e  A n n .  |  36-40-1-8 (Burm  IBB5); 
I o w a  C o d e  A n n  f  233.1 (Weet 1986 A Supp. 1990); K a n .  S t a t .  A n n .  |  21 3808 (1989): K v  R e v  

S t a t  A n n  |  530.060 (Mlchie/Bobbe-Merrill 1986); L a .  R e v .  S t a t .  A n n .  !  92 (We»t 1986); M e  R e v  

S t a t .  A n n  til. 17-A, f  654 (1083 A  Supp. 1989); M d  C n . A  J u d .  P r o c .  C o d e  A n n  i  3-831 (1989); 
M a s s  G e n  Lawa A n n .  ch. 119, f  03 (Weal Supp. 1990); M i c h .  C o m t .  L a t v b  A n n  5 750.145 (Weal 
1975); M i n n  S t a t .  A n n .  f  200,316 (West Supp. 1991); Mrni C o d e  A n n .  |  97-6 39 (Supp. 1090); 
Nsa R e v  S t a t  |  28 709 (1989); N e v .  R e v .  S t a t .  A h n .  i  201.110 (Mlchle 1986): N i l  R e v  S t a t  

A n n  |  169 B:41 (1990); N.J. S t a t .  A n n .  |  2C:24-4 (Weal Supp. 1990); N M . S t a t  A n n  |  30 0 3 
(1984); N Y  P e n a l  L a w  |  260.10 (McKinney 1989); NC. G e n .  S t a t .  f  14-310.1 (1980); N D . C e n t .  

C o d e  § 14 10 06 (Supp. 1989); O h io  R e v .  C o d e  A n n .  i  2919.24 (Anderton 1087); Okla . S t a t .  A h h .  

liL 21. 5  858.1 (Wexl Supp. 1991); O i l  R e v .  S t a t .  |  103.676 (1990); P a .  S t a t .  A n n .  (It. I B .  1  4304 
(Puidan Supp. 1090); R .I. G e n .  L a w s  |  U-9-4 (1981); S.C. C o d e  A h h .  f  16-17-490 (Law. Co op. 
1985); SD  CoDlrteo L a w *  A n n .  |  26 9-1 (Supp. 1890); T e n n  C o d e  A h h .  |  37-1-166 (1984); T e x  

F a u  Codk A n n  f  72.002 (Vernon 1986); V t .  S t a t .  A n n  t i t  13, |  1301 (1974); V a .  C o d e  A n n  I 

18.2 371 (Supp. 1990); W a r m .  R e v .  C o d e  A n n .  |  9A.42.030 (1688); W. V a  C o d e  J 49 7 7 (Supp. 
1990); Wis. S t a t  A n n .  {  948.40 (Weal Supp. I960).

42. N M. S t a t . A n n  1 30-6-3 (1984).
43. S e e  C a l  P e n a l  C o d e  |  272 (Weet Supp. 1990); K r . R e v .  S t a t .  A n n  J  630.060(1) (Mlchle/ 

Dobbs-Merrill 1986); N.Y. P e n a l  L a w  |  280.10(2) (McKinney 1089).
44. S e e ,  e . g . ,  A r i l  R e v .  S t a t .  A n n .  i f  13-3613,13-3812 (1989); Ca C o d e  A n n  f i  16-12-1. 16 

11-2 (1988. 1990); N e v .  R e v .  S t a t .  A n n  {  201.110 (Michie 1980); SD . C o d i f i e d  L a w *  A n n  f {  26-9-
I. 26 8-0 (Supp. 1990).
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behavior.**
A lth o u g h  in  th e  p a s t  s ta te s  g e n e ra lly  huvc u sed  c o n tr ib u tin g  s t a t ­

u te s  to  p u n is h  s tr a n g e rs  fo r sex u a l o r  p h y s ic a l a s s a u lts  on  m inors,** the  
s ta tu to r y  lan g u ag e  p e rm its  a  b ro a d e r  a p p lic a t io n . N ew  Y o rk , fo r e x am ­
p le , w h ic h  p re v io u s ly  h a s  a p p lie d  i t s  c o n tr ib u t in g  s t a tu te  n a rro w ly , soon 
m a y  u se  i ts  s ta tu te  lo  po lice p a re n ta l  b ehav io r.*7 B e cau se  N ew  Y ork 
a n d  C a lifo rn ia  a re  in f lu e n tia l s ta te s ,  o th e r  s ta te s  a re  lik e ly  to  follow 
th e i r  lead . T h e  m a jo rity  o f  s ta te s  w o u ld  n o t  r e q u ire  leg is la tiv e  a c tio n  to  
p u n is h  p a re n ts ;  in s te u d , B tate p ro s e c u to rs  s im p ly  co u ld  b e g in  to  enforco  
e x is tin g  c r im in a l s ta tu te s  m o re  strictly .**

III . T h e  Vo id  for Va g u en e ss  D o c tr in e

A. Supreme Court Decisions
D e fe n d a n ts  h a v e  ch a lle n g e d  c o n tr ib u t in g  s ta tu te s  m o s t fre q u e n tly  

u n d e r  th e  vo id  fo r v a g u e n e ss  d o c tr in e .* ' T h e  U n ite d  S ta te s  S u p re m e  
C o u r t  d ev e lo p ed  th e  d o c tr in e  in  n s e r ie s  o f  cases in  w h ich  th e  C o u rt 
h e ld  t h a t  a  p e n a l s t a tu t e  v io la te s  d u e  p ro c e ss80 if its  te rm s  a re  too 
v ag u e  a n d  in d e f in ite .01 T h e  p u rp o s e  o f  th e  vo id  fo r v a g u e n e ss  d o c tr in e  
is to  e n s u re  fa ir  w a rn in g  o f  th e  e ffe c t o f  a  p e n a l s t a tu t e  a n d  to  p re v e n t 
o ta n d a rd le s s  law  e n fo rc e m e n t .01

I f  a s t a tu t e ’s te rm s  a re  to o  vag u e , o rd in a ry  c itiz e n s , fo rced  to  guess 
a t  th e  s t a t u t e ’s  m e a n in g , in e v ita b ly  w ill d is a g re e  a b o u t  w h a t c o n d u c t 
co m es w ith in  th e  p u rv ie w  o f  th e  s t a tu te .80 M o re im p o r ta n t ly ,  a  vague 
law  a llo w s p o licem en , ju d g e s , a n d  ju r ie s  to  m a k e  su b je c t iv e , a n d  possi-

40. Set, e.g., O h i o  R e v  C o d e  A n n  5  2919.24 ( A n d e r s o n  1987): I I I  C e n  L a w s  $  11 -9-4 
(1981); V t  S t a t  A n n . tit. 13, J 1301 (1974).

46. See M o d e l  P e n a l  C o d e  j  230.4 comment, el 445-47 (1980).
47. Abramovaky, tupra note I, at 3.
48. See generally M o d e l  P e n a l  C o d e  |  230.4 comment (discussing brood reach of currant

contributing statutes); S. Kudin, tupra note 35, at 28 (slating that "|a|e long as •contributing'
statutes are on the books, the danger exiit* that they will be used, and when they nre used, the 
danger eiiats . . , that they will be abused"); see alto Parenti Charged tupra not* 14, at 3 (dis­
cussing the current enforcement of a little-used city ordinance holding parent* criminally liable for 
their children's misbehavior).

49. See, eg.. Drockmueller v. State, 86 A ril. 82. 340 P.2d 092, eert. denied, 361 U.S. 913 
(1959): State v. Schriver, 207 Conn. 456, 542 A.2d 686 (1988); State v. Fluchelder, 565 A.2d 96 (Me.
1989); State v. Simanta, 182 Nell. 491, 155 N.W.2d 788 (1908); State v. Flinn, 158 W. Va. I l l ,  208
S.E.2d 538 (1974).

60. See U S  C o n b t . amends. V ,  X IV , {  1.
61. See Kolender v. Ijiwaon, 461 U.S. 352 (1983); Pspochristou v. City of Jacksonville. 405 

U.S. 166 (1972); United Stales v. National Dairy Prods. Corp., 372 U.S. 29 (1963); United Stales v. 
Pelrillo, 332 U S . 1 (1947); Thornhill v. Alabama, 310 U.S. 88 (1940); Connally v. Genera) Conatr. 
Co.. 269 U .S. 385 (1926). For a good discussion of Supreme Court decision! in this area, see Flinn, 
Jf.8 W. Va. at 111, 208 S.E.2d at 638.

62. Kolender. 461 U.S. at 367.
53. Connolly, 269 U.S. a l 391.
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bly a rb i tr a ry ,  d e c is io n s .8* T h u s , th e  p r in c ip a l r e q u ire m e n t o f  th e  v a g u e ­
ness d o c tr in e  is t h a t  c r im in a l s ta tu te s  e s ta b lis h  a t  le a s t m in im a l 
g u id e lin es  to  l im it  d is c re t io n a ry  law  e n fo rc e m e n t .88

T h e  C o n s t i tu t io n ,  ho w ev er, d o es  n o t  re q u ire  c o m p le te  sp ec ific ity .88 
A t tim e s  th e  le g is la tu re  m u s t  u b c  g e n e ra l te rm s  in  a  s ta tu te  because  th e  
various b e h a v io rs  r e q u ire d  o r  p ro h ib ite d  c a n n o t  be d e sc rib e d  o r lis ted  
a d e q u a te ly .07 A n  a m b ig u o u s  s t a tu te  is  n o t  u n c o n s ti tu tio n a l m ere ly  b e ­
cause o f  th e  p o ss ib ility  t h a t  in  so m e m a rg in a l cases th e  e x a c t  a p p lic a ­
tion  o f th e  s t a tu t e  w ill b e  d if fic u lt to  d e te rm in e .88 M o reo v er, c o u rts  m a y  
cure th e  c o n s t i tu t io n a l  sh o r tc o m in g s  o f  p o te n tia l ly  vague s ta tu te s  by 
find ing  a  sp ec ific  in t e n t  e le m e n t  in  th e  o ffen se88 or by  d e te rm in in g  th a t  
p rio r ju d ic ia l  d e c is io n s  h a v e  e lim in a te d  th e  vagueness.*0

In  a c c o rd a n c e  w ith  c o n c e rn s  fo r b o th  d is c r im in a to ry  e n fo rc e m e n t 
an d  d u e  p ro cess , th e  S u p re m e  C o u r t  1ms a d o p te d  tw o a p p ro a c h e s  to  th e  
vag u en ess p ro b le m , d e p e n d in g  on  w h e th e r  th e  C o n s ti tu tio n  p ro te c ts  th e  
a c tiv ity  g o v e rn e d  by  th e  s ta tu te .  In  Thornhill v. Alabama01 th e  C o u r t  
he ld  t h a l  th e  C o n s t i tu t io n  re q u ire s  a  s t r ic t  vag u en ess te s t  w h en  rev iew ­
ing s ta tu te s  t h a t  re g u la te  f irs t  a m e n d m e n t  r ig h ts .81 T h e  s t r ic t  te e t r e ­
q u ires  a  fa c ia l e x a m in a tio n  o f  a n  a lleged ly  v ague  s t a tu te  
n o tw ith s ta n d in g  th e  p a r t ic u la r  c o n d u c t co n ce rn ed  in  th e  case.*1 T h e  
Thornhill C o u r t  b e liev ed  th a t  th e  free d o m s o f  sp eech  a n d  o f  th e  p re s s  
deserv ed  e n h a n c e d  p ro te c tio n  b e cau se  o f  th e  im p o rta n c e  o f  th e se  r ig h ts  
in a  dem ocracy.** T h e  C o u r t  w as c o n c e rn e d  t h a t  vag u en ess in  s ta tu te s

64 Thornhill. 310 U S at 97-98. The subjective nature or vague statutes encourages harsh 
and discriminatory law enforcement. Id.

55. Kolender, 461 U.S. at 368.
60. Pelrillo, 332 U.S. at 7-8.
57. One court has upheld ■ contributing statute on thia basis, staling that the ways In which 

an adult may corrupt a minor are so numerous that "to compel a complete enumeration in any 
statute designed for protection of the young before giving It validity would be lo confess Ihe inabil­
ity nf modern society to cope with the problem of juvenile delinquency." State v. McKinlev. 63 
N.M. 100. 111. 202 P.2d 984, 907 (1949).

68. Pelrillo, 332 U.S. at 7.
69. Boyce Motor Lines, Inc. v. United States, 342 U.S. 337, 342 (1952).
60. Chaplinsky v. New Hampshire. 316 U.S. 668, 572 (1942).
61. 310 U.S. at 88.
62. Srr id. at 96-90. In Thornhill the defendant nos charged with violating an Alabama stat­

ute that prohibited persons from loitering or picketing, without just cause, on tire property of a 
lawful buaineea, with the intention of convincing customers not to trade with that business. Id at
91. The defendant had been picketing the Brown Wood Preoarving Company under a strike order 
issued by the American Federation of Labor. Id. at 64. According to tho Court, the Alabama stat.
ul« embraced elmoet every available raetns of informing the public about the ceuars of a labor
dispute. Id. at 104. The Court elated that "freedom of speech and of the preaa . . . embraces at the 
least the liberty to diicuea publicly . . . ail matters of public concern without previous restraint or 
fear of subsequent punishment" Id. at 101-02 (footnote omitted).

63. Id. at 96-97; see Stat* v. Hodge*, 264 Or. 21. 26, 467 P.2d 491, 493 (1989).
64. Thornhill, 310 U.S. at 96.
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re g u la tin g  f irs t  a m e n d m e n t  r ig h ts  w o u ld  d e te r  c o n s t i tu t io n a l ly  p ro ­
te c te d  a n d  so c ia lly  d e s ira b le  conduct.** A d d itio n a lly , th e  C o u r t  fea red  
th a t  a  v a g u e  s t a tu t e  w o u ld  p ro v e  to  h e  a  c o n v e n ie n t to o l fo r  h a r s h  and 
d is c r im in a to ry  e n fo rc e m e n t a g a in s t  d is fa v o re d  groups.**

In  Papachristou u. City of Jacksonville*1 th e  S u p re m e  C o u r t  ex ­
te n d e d  th e  s t r i c t  t e s t  o f  Thornhill b ey o n d  f ir s t  a m e n d m e n t  r ig h ts  to 
o th e r  c o n s t i tu t io n a l ly  p ro te c te d  a c tiv itie s . Papachristou c o n c e rn e d  a 
c h a lle n g e  to  a  F lo r id a  v a g ra n c y  o rd in a n c e  t h a t  c r im in a liz e d  n o rm ally  
in n o c e n t  a c tiv itie s , s u c h  a s  w a n d e r in g  w i th o u t  law fu l p u rp o s e  o r  o b jec­
tiv e  a n d  b e co m in g  eco n o m ica lly  d e p e n d e n t  on  a  w ife o r m in o r ch ild  
ev en  th o u g h  a b le  to  w o r k ."  T h e  C o u r t  s ta te d  t h a t  a l th o u g h  th e  C o n s ti­
tu t io n  a n d  B ill o f  R ig h ts  d o  n o t  liBt th e se  p a r t ic u la r  a c tiv it ie s  sp ec ifi­
ca lly , th e se  a c t iv i t ie s  h is to ric a lly  h av e  b e e n  f e a tu re s  o f  life  in  th e  
U n ite d  S tates.**  T o le ra n c e  fo r th is  c o n d u c t h a s  fo s te re d  A m e ric a n  in d e ­
p e n d e n c e  a n d  c r e a t iv i ty  b y  in v itin g  s p ir i te d  d is s e n t  a n d  n o n c o n fo rm ity  
r a th e r  th a n  s u b m is s iv e n e ss .70 T h e  C o u r t  c o n s e q u e n tly  h e ld  t h a t  th e  o r­
d in a n c e  w as u n c o n s t i tu t io n a l  u n d e r  Thornhill b e c a u se  th e  b ro a d  lan ­
gu age  o f  th e  o rd in a n c e  a llo w ed  th e  po lice  a n d  th e  c o u r ts  to  v io la te  th e  
c o n s t i tu t io n a l ly  p ro te c te d  r ig h t  o f c itiz e n s  to  d e te rm in e  th e i r  p e rso n a l 
l ife s ty le s .11

T h e  Papachristou d e c is io n  w as n o t  b a se d  on  th e  f ir s t  a m e n d m e n t 
o r o n  a n y  sp ec ificaU y  e n u m e r a te d  c o n s t i tu t io n a l  r ig h t.  T h e  C o u r t  was 
c o n c e rn e d  m o re  a b o u t  a r b i t r a r y  e n fo rc e m e n t o f th e  v a g ra n c y  s ta tu te  
b a sed  on  s u b je c t iv e  s t a tu to r y  c r i te r ia  a n d  th e  p o te n t ia l  t h a t  luw e n ­
fo rc e m e n t o ffic ia ls c o u ld  a p p ly  th e  s t a tu te  in a p p ro p r ia te ly  to  d e te r  so ­
c ia lly  d e s ira b le ,  h is to r ic a l ly  p ro te c te d  c o n d u c t. T h is  e x te n s io n  c f  
Thornhill is n o t  l im ite d  to  v a g ra n c y  s ta tu te s ,  ev en  th o u g h  th e  
Papachristou C o u r t  d id  m e n tio n  th e  d is t in c t iv e  a n d  fa m ilia r  a b u se s  of

CS. United States v. National Dairy Prods, Corp., 372 U.S. 29, 36 (1963).
66. Thornhill, 310 U.S. at 97-98.
67. <05 U.S. 156 (1972).
68. Id. at 166 n .l.
69. Id. at 164.
70. Id. The Court stated:

The difficulty (with the ordinancel is that these activities are historically part ol the ameni­
ties of life as we have known them. They are not mentioned in the Constitution or in the Bill 
of Rights. These unwritten amenities hsve been in part responsible for giving our people ths 
feeling of independence and self-confidence, the feeling of creativity. These amenities have 
dignified the right of dissent and have honored the right to be nonconformists and ths right 
to defy submissiveness. They have encouraged lives ol high spirits rather than hushed, suffo­
cating silence.

Id.
71. Id. at 170. The Court slated that persons covered by the statutory language could be

'.‘required to comport themselves according to the lifestyle deemed appropriate by the Jacksonville
police and the courts." Id.
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vagrancy  s ta tu te s  by  law  e n fo rc e m e n t o fficials .’* In  la te r  cases th e  S u ­
p rem e C o u r t  h a s  s ta te d  e x p lic itly  t h a t  th e  Thornhill te s t  a p p lie s  to  c o n ­
s ti tu tio n a lly  p ro te c te d  a c tiv it ie s  o th e r  th a n  f irs t  a m e n d m e n t  lib e r tie s .1*

In  United States v. National Dairy Products Corp.1* th e  C o u rt d e ­
veloped a  se c o n d , less e x a c tin g  a p p ro a c h  to  th e  v ag u en ess  p ro b le m . T h e  
C o u rt h e ld  t h a t  i t  w o u ld  e x a m in e  g o n e ra l p e n a l s ta tu te s  t h a t  d o  n o t 
im p lica te  c o n s ti tu tio n a lly  p ro te c te d  a c tiv itie s  b o th  fac ia lly  a n d  in  lig h t 
o f th e  p a r t ic u la r  c o n d u c t c o n c e rn e d  in  th e  caBe.11 T h u s , i f  th e  s t a tu te  as 
ap p lied  w o u ld  n o t  v io la te  th e  d u e  p ro cess  r ig h ts  o f  th e  d e fe n d a n t ,  th e  
C o u rt w ill a llo w  i t  to  s ta n d  e v e n  i f  i t  m ig h t b e  u n c o n s t i tu t io n a l ly  vague 
in a n o th e r  s i tu a t io n .7'  T h e  C o u r t  u s u a lly  te s ts  eco n o m ic  re g u la to ry  s t a t ­
u tes  u n d e r  th i s  loo ser s ta n d a r d  b e c a u se  o f  th e  n a rro w e r s u b je c t  m a tte r  
an d  b e cau se  b u s in e sse s  a re  e x p e c te d  to  p la n  th e ir  a c tiv it ie s  m o re  c a r e ­
fully th a n  in d iv id u a ls .77 In  th e s e  cases th e  C o u rt h a s  fo u n d  th e  te rm s  o f  
s ta tu te s  to  be su ff ic ie n tly  c e r ta in  by  in te rp re t in g  th e  s ta tu te s  in  l ig h t o f  
th e  co m m o n  u n d e rs ta n d in g  a n d  g e n e ra l usage o f  th e  w o rd s .7*

B. Analysis of State Court Decisions on the Vagueness of 
Contributing Statutes

S ta te  c o u r ts  a lm o s t u n a n im o u s ly  h ave  re je c te d  ch a llen g es  to  c o n ­
tr ib u tin g  s ta tu te s  b a se d  o n  v a g u en ess ;7'  how ever, th e  ra tio n a le  o f  th e  
various c o u r ts  h a s  d iffe red .* 0 S o m e  c o u r ts  h a v e  lo o k ed  to  th o  leg is la tiv e

72. T lie  Court was worried tliat "a vagrancy prosecution may be merely Uis cloak for a con- 
viction which could not be obwi.-.d on the real but undisclosed grounds for the arreiL”  Id. at 169. 
‘Ihe Court quoted with approval Justice F a lii Frankfurter's statement that "(t)heee (vsgrancyl 
statutes are in a class by themselves, in view of the familiar abuses to which they are put . . . . 
Definiteness Is designedly avoided . . .  to enable men to be caught who are vaguely undesirable in 
the eyes of police and prosecution, although not chargeable with any particular offense." Id. (quot­
ing Winters v. New York, 333 U.S. 607 (1918) (Frankfurter, J ., dissenting)).

73. See Kolender v. Lawson, 461 U.S. 352, 366 (1983).
74. 372 U.S. 29 (1963).
76. Id. at 36. National Dairy concerned violations of the Robinson-Patman Act, 15 U.S.C. i  

13a (1968), which prohibits selling goods at "unreasonably low prices for ths purpose of destroying 
competition." 372 U.S. at 29. Ths Court distinguished Thornhill on ths ground that Thornhill 
concerned first amendment activities, which ore constitutionally protected and socially desirable. 
Id. at 36. The Robineon-Patmsn Act, on the other hand. Is "directed only at conduct designed to 
destroy competition," activity that 1s neither constitutionally protected nor socially desirable. Id.

76. National Dairy, 372 U.S. at 33.
77. Hoffman Estates v. Flipside, Hoffman Estates, <66 U.S. <89, <98 (1982); s rr United 

Stales v. Pelrillo, 332 U S. 1 (1947).
78. See United Slates v. Vuitch, <02 U.8. 82, 72-73 (1971); Pelrillo, 332 U.S. et 6-8.
79. See, e.g., Biockmuellsr v. 8trte, 86 A rli. 82, 340 P.2d 992 (1969); Slate v. Bacheldar, 565 

A.2d 96 (Me. 1969); SUte v. McKinley, 63 N .M . 106, 202 P.2d 964 (1949); State v. Crary, 10 Ohio 
Op. 2d 36 (Common Plea* Ct. 1969): Commonweolth v. Randall, 183 Pa. 8uper. 603, 133 A.2d 276 
(Soper. CL 1957); State v. Flinn, 168 W. Va. U l ,  208 8.B.2d 638 (1974). None of these case* 
concerns the type of parental conduct at issue in this Note.

80. See generally Flinn, 168 W. Va. at 116, 206 8.B.2d et 647-48 (discussing various state
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in te n t  b e h in d  th e  s t a tu te  a n d  n a rro w e d  th e  sco p e  o f  th e  s t a tu te  to  d e ­
m a n d  o n ly  th e  c o n d u c t  th a t  w o u ld  b e s t u ch iev e  th e  le g is la tiv e  p u r ­
pose.*1 O th e r  c o u r ts  h av e  re je c ted  v a g u en ess  o b je c tio n s  b e c a u se  th e  
s t a tu te  so  o b v io u sly  p ro h ib ite d  th e  p a r t ic u la r  c o n d u c t c o n c e rn e d ."  
M a n y  c o u r ts  h av e  u p h e ld  c o n tr ib u tin g  s ta tu te s  o n  th e  b ro a d  po licy  
g ro u n d  th a t  th e  w e lfa re  o f  y o u th  is su c h  a v ita l s t a te  in te r e s t  th a t  th e  
le g is la tu re  m u s t w r ite  s ta tu te s  in  g e n e ra l te rm s  t h a t  p re se rv e  th e  flex i­
b il ity  n e c e ssa ry  to  h a n d le  th e  p ro b le m  o f  ju v e n ile  d e lin q u e n c y  effec­
tively .*’ O th e r  c o u r ts  h av e  fo u n d  c o n tr ib u t in g  s ta tu te s  c o n s ti tu tio n a l 
b e c a u se  th e se  s ta tu te s  h av e  n long h is to ry  a t  co m m o n  la w "  o r  b e cau se  a 
lack  o f  p r io r  c h a lle n g e s  to  th e  law  in d ic a te s  th a t  n o  g e n u in e  vag u en ess 
p ro b le m  e x is ts ."  O n e  g ro u p  o f  s ta te  c o u r ts  u p h e ld  th e  s t a tu te s  o n  th e  
g ro u n d s  th a t  th e  te rm s  w ere  n o t in d efin ite .* 0

c o u r t  d e c i s i o n i ) .

81. See, e.g., Slate v. Simonts. 182 Neb. 491. 49.1, 1.15 N.W.2d 788, 790 (1068); Crory, 10 Ohio 
Op. 2d a l 39; Flinn, 168 W. Va. at 137, 208 S.E.2d at 552-63.

82. See, e.g., Bachelder, b05 A,2d at 97 (staling that " it  cannot he doubted in this instanca 
that Ihe children'! natural mother, with whom they live, has . . .  a duty . . . (that] eitenda to 
caring for their health, safely and mental welfare"!; People v. Owons, 13 Mich. App. 469, 477, 104 
N.W.2d 712, 714-16 (1968) (finding that encouraging a 16 year old girl to leave home was exactly 
the type of conduct that the atatute intended to prohibit); Matthews v. State, 240 Miss. 189, 193, 
126 So. 2d 246, 246 (1961) (holding that defendant'! failure to provide proper medical treatment 
for her child "indicated a l least a negligent and careless attitude toward tlie core and well-being of 
her child"); James v. SU te, 636 S.W.2d 663, 666 (Tex. Ct. App. 1982) (holding thal the language of 
the atatute was sufficiently clear to inform a reasonable peraon that encouraging and aiding a 14- 
year-otd to dance nude in a public bar contributed tn her delinquency).

83. See, e.g.. People v. DeiberL 117 Cal. App. 2d 410. 266 P.2d 355 (1953); McDonald v. 
Commonwealth, 331 S .W .2J 716 (Ky . Ct. App. 1960); State v. Cialkowski, 193 Neb. 372, 227 
N.W.2d 406 (1975); McKinley, 63 N .M. at 106, 202 P.2d at 964; State v. Coterel, 97 Ohio App. 48, 
123 N.E.2d 438 (1953), appeal diamitttd, 162 Ohio St. 112, 120 N.E.2d 690 (1954); Birdsell v. 
SUte, 205 Tenn. 631, 330 S.W.2d 1 (1959); State v. Harris, 106 W. Va. 166, 141 S .E . 637 (1928).

84. See, e.g., lirockmueller, 86 A ril, a l 84, 340 P.2d a l 994 (stating that a long history of 
cummun-lsw interpretation renders the language of these statutes sufficiently clear and 
meaningful).

85. See, e.g., Slnle v. Kriedlander, 250 P. 453. 455 (Wash 1926) (noting thal no nne previ­
ously had challenged thr 1907 atatute an unconstitutionally vague and that the objection had no 
merit).

86. See flandall, 183 Pa. Super, at 611, 133 A.2d nt 279-81. In State v. Sparrow, 276 N.C. 
499,173 S.E.2d 897 (1970), the court held that because the words used in the statute were ordinary 
words of common usage, the atatute gave adequate warning that " A n y  person who knowingly does 
any act to produce, promote or contribute to any condition of delinquency of a child is in violation 
of the statute." Id. nl 609, 173 S.E.2d at 903.

After rejecting the defendant's void for vagueness challenge to Utah's contributing statute on 
grounds of waiver, the Utah Supreme Court stated in dicta in Stale v. T r i l l , 23 Utah 2d 365, 463 
P.2d 806 (1970), that the terma "delinquency" and "contributing to delinquency" in the statute 
havt auch widespread usage thal the statute had a clear and understandable meaning. Id. a i 369, 
463 P.2d at 808-09. Tho court found that these terme denoted any actions that caused a child to 
engege in conduct which “ is contrary to law or which ia so contrary to tho generally accepted 
•tandarda of decency and morality" that the result of this conduct would haim suhelantially the 
child's "mental, moral, or physical well-being." Id. at 369, 463 P.2d at 809. Hut tee State v. Val-
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A  few  c o u r ts , h o w ev er, h av e  fo u n d  c o n tr ib u t in g  s ta tu te s  v o id  for 
vagueness.*’ M o s t re c e n tly , th e  C o n n e c tic u t  S u p re m e  C o u r t  he ld  t h a t  a 
s ta tu te  p ro h ib it in g  a n y  “ a c t  lik e ly  to  im p a ir  th e  h e a l th  o r  m o ra le” o f  a 
ch ild '*  w as u n c o n s t i tu t io n a l ly  v ague  a s  a p p lie d  to  a  p a r t ic u la r  s e t  o f 
facts.** T h e  L o u is ia n a  S u p re m e  C o u r t  s im ila r ly  s t r u c k  d o w n  a  B tatu te  
p en a liz in g  a n  a d u l t  fo r  e n tic in g , a id in g , o r  p e rm it t in g  a m in o r to  p e r ­
form  a n  " im m o ra l a c t . " '0 In  O reg o n , th e  s t a t e  s u p re m e  c o u r t  fo u n d  th a t  
th e  s ta tu to r y  lan g u ag e , " a n y  p e rso n  w h o  d o e s  an y  a c t  w h ich  m anifesLly 
ten dn  to  cau se  a n y  c h ild  to  b e co m e  [a  d e l in q u e n t] ,"  w as v o id  b ecau se  it 
c o n ta in e d  n o  s ta n d a r d s  b y  w h ich  a  ju r y  c o u ld  d e te rm in e  g u i l t . '1 M o re ­
over, th e  W y o m in g  S u p re m e  C o u r t  s t r u c k  d o w n  a  s t a tu te  p ro h ib it in g  an  
a d u lt  f ro m  c au s in g , e n c o u ra g in g , a id in g , o r  c o n tr ib u tin g  to  th e  e n d a n -  
g e rm e n t o f a  m in o r ’s h e a l th ,  w e lfa re , o r  m o ra ls .”  T h e  c o u r t  s ta te d  th a t  
d e te rm in in g  w h a t  c o n d u c t w b b  b e ing  p ro h ib ite d  b a sed  on  th e  te rm s  o f 
th e  s t a tu te  w o u ld  b e  a n  u t t e r  im possib ility .**

V ery  few  o f  th e  s t a t e  c o u r ts  t h a t  h a v e  u p h e ld  c o n tr ib u t in g  s ta tu te s

Isry, 212 La. 1095, 1098 99, 34 So. 2d 320, 331 (1948) (rejecting a simitar dafiniUon of "immoral").
87. See, e.g., State v. Schrlver, 207 Conn. 466. 661-62, 642 A.2d 680. 689 (1988); Vallery, 212 

La. at 1099, 34 So. 2d at 331; 8tate v. Hodgei, 254 Or. 21, 27-28, 457 P.2d 491, 494 (1969); Stale v. 
Gallegos, 384 P.2d 967, 968-69 (Wyo. 1903).

88. C ons  G i n . Stat. A n n . |  53-21 (W eil 1985).
89. Sehrivtr, 207 Conn. at 466,642 A.2d at 686. In 3chriuer the State or Connecticut charged 

the defendant with engaging in activity that waa "likely to Impair the health or morals”  of a child. 
The court found thet the statute, on Ita face, failed "to articulate a definite etandard for determin­
ing whether the conduct (of th li defendant waij permitted or prohibited." Id. at 401, M2 A.2d at 
699. The court then discussed whether prior judicial decliiona had added a glosa that could savr 
the statute. The court concluded, based on prior decisions, that “ grabbing the web! of e fully 
clothed minor while uttering a sexually suggestive remark Is cot the type of lewd conduct (hat | 
53-21 proscribes." Id. at 466. 642 A.2d at 691.

90. Vallery, 212 La. at 1096,34 So. 2d at 329. The Louiiiana court determined that the term 
'‘immoral'' was too vague lo establish any standard! for enforcement. The court rejected a statu­
tory construction that defined "Immoral" as conduct that violated "well established end well ec 
cepled standards of the community" because thet definition was equally uncertain. Id at 1098-99, 
34 So. 2d at 331.

After Vallery the Louisiana legislature amended the statute to read "sexually immoral act." 
State v. Fulmer, 250 La. 29, 31. 193 So. 2d 774, 774 (1967). The Louisiana Supreme Court upheld 
the new statute on the grounds that "sexually immoral” had an "accepted meaning not susceptible 
to misunderstanding." Id. at 33, 193 So. 2d at 776.

01. Hodgtt, 264 Or. at 21, 467 P.2d at 491. The llodgei court held (hat the statute r/as void 
for vagueness because it wss an "instrument of potential abuse" contrary to dun process and be­
cause it violated the Oregon Constitution's prohibition on the delegation of legislative power. Id. at 
28,467 P.2d at 494. While some courts have Interpreted Uodget a i based solely on the state consti­
tution, the decision also ia baaad on the due procste clause of the federal constitution. See Flinn, 
168 W. Va. at 128-29, 208 S.E.2d at MB. But tee Comment, Contributing Surviuct Comtitutional 
Attach; Confution or Certainly, 78 W. Va. L . ftxv. 146, 14B-60 (1976).

92. Gallegoi, 384 P.2d at 967. Although the Gallegot court cited Supreme Court cases to 
support its discussion, the court ultimately based Its holding on the Wyoming Constitution. Id et 
969.

93. Id. at 968.
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have p ro v id e d  d e fe n s ib le  re a so n in g  fo r th e i r  d ec is io n s . T h e  ju d ic ia l d e ­
c is ions t h a t  av o id ed  th e  c o n s ti tu tio n a l q u e s tio n  th ro u g h  s ta tu to r y  con­
s tru c tio n * 4 e ffe c tiv e ly  e lim in a te d  v a g u e n e ss  co n ce rn s . C o u r ts  freq u en tly  
can  c o n s tru e  s ta tu te s  to  av o id  c o n s t i tu t io n a l  ch a lle n g e s .”  O n th e  o th er 
h a n d , s ta te  c o u r ts  t h a t  h a v e  d e c la re d  a p o te n t ia l ly  vague s t a tu te  c o n s ti­
tu t io n a l o n  g ro u n d s  t h a t  n o  on e h a d  c h a lle n g e d  i t  before** c a n n o t d e ­
fe n d  th is  rea so n in g . In  a d d itio n , a b la n k e t  a s s e r tio n  th a t  p ro tec tin g  
c h ild re n  is  a v ita l s t a te  in te r e s t”  c irc u m v e n ts  th e  q u e s tio n  o f  w h e th e r 
th e  s t a tu te  is u n c o n s ti tu tio n a l ly  vague.

O th e r  s ta te  c o u r ts  h a v e  y e t  to  an a ly z e  th e ir  c o n tr ib u t in g  s ta tu te s  in 
lig h t o f th e  S u p re m e  C o u r t  d e c is io n s  on  v a g u en ess . W h ile  th e  egregious- 
ness o f  a  d e f e n d a n t’s  c o n d u c t’3 m a y  be re le v a n t  to  th e  c o u r t 's  d e te rm i­
n a tio n , th e  c o u r t  f i r s t  m u s t  d e c id e  w h ich  c o n s t i tu t io n a l  t e s t  app lies 
be fo re  e v a lu a tin g  th e  w e ig h t o f th e  fac ts . T h e  fa c ts  o f  a  case  a re  irre le ­
v a n t u n d e r  th e  Thornhill t e s t  b e cau se  th e  c o u r t  m u s t  ju d g e  th e  p o te n ­
tia l fo r v a g u en ess  p ro b le m s  on th e  face o f  th e  s ta tu te ,  w h ile  u n d e r  the 
National Dairy a p p ro a c h ,  th e  c o u r t  a lso  m u s t  c o n s id e r  th e  B ta tu te  in 
lig h t o f  th e  fnc tsf

T h e  s t a t e  c o u r t  d e c is io n s  h o ld in g  t h a t  th e  lan g u ag e  o f  th e  c o n tr ib ­
u tin g  s ta tu te s  w as n o t  indefin ite**  re q u ire  c lo ser e x a m in a tio n . I n  Mus- 
ser v. Utah'00 th e  U n ite d  S ta te s  S u p re m e  C o u r t  s tn te d  th a t  a  s ta tu te  
p ro h ib it in g  a  p e rso n  fro m  c o m m ittin g  a n y  a c t  “ in ju rio u s  to  pu b lic  
m o ra ls"  w as v u ln e ra b le  to  m u ltip le  s u b je c tiv e  in te rp re ta t io n s  b y  judges 
an d  ju r o r s  d e p e n d in g  on  th e  fa c t  f in d e r 's  v iew  o f  m o ra li ty .101 T h e  C o urt 
d id  n o t  s tr ik e  d o w n  th e  s ta tu te ,  b u t  h in te d  t h a t  u n le ss  th e  U ta h  S u ­
p re m e  C o u r t  c o n s tru e d  th e  s t a tu te  to  s u p p ly  m o re  d e f in ite  s ta n d a rd s , 
th e  s t a tu te  w ould  b e  vo id  fo r v a g u e n e s s . '01 T h e  Musser d e c is io n  sug­
g ests  th a t  th e  c o n tr ib u t in g  s ta tu te s  p h ra s e d  in  te rm s  o f  m o ra lity  are 
fac ia lly  vague.

94. See RrockmutlUr, 86 Aril, at 84, 340 P.Zd el 994 (interpreting atatute in light of a lonj
hiitury of common law); Stala v. Crary, 10 Ohio Op. 2d 36, 39 (Common Plea* Ct. 1959) (limiting
atatute 'a application to certain ipeclfied lypea of conduct).

95. See Fo i v. Washington, 23G U.S. 273. 277 (1915); SUte v, McKinley. 53 N.M. 106, 111, 
202 P.Zd 964. 967 (1949); James v. Stale, 635 SW .2d 663, 655 (Tee. Ct. App. 1962); SUte v. Flinn, 
158 W. Va. I l l ,  130, 208 S.E.2d 538. 547 (1974).

96. See supra note 85 and accompanying te iL
97. See supra note 83 and accompanying teit.
£8. See supra note 82 and accompanying test.
99. See supra note 86 and accompanying teat.

100. 333 U.S. 95 (1948).
101. Id. at 96-97; ace also Flinn, 158 W. Va. at 130, 208 S.E.2d at 549 (stating that Uie 

pliruee "immoral or vicious persona" and "injure or endanger ths morals" are unconstitutionally 
vague).

102. See Musser, 333 U.S. at 96-98.
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In  Commonwealth u. Randall,101 ho w ev er, th e  P e n n s y lv a n ia  S u p e ­
rior C o u r t  u p h e ld  a  s t a tu te  th a t  p e n a liz e d  a d u l ts  w hose a c tio n s  c o r­
ru p te d  o r te n d e d  to  c o r ru p t  th e  m o ra ls  o f  a c h ild . A ccord ing  to  th e  
co u rt, th e  s t a tu t e  w as n o t vo gue  b e c a u se  th e  c o m m u n ity  eas ily  co u ld  
decide  w h a t p a r t ic u la r  c o n d u c t w as fo rb id d e n  b a se d  o n  c o m m o n ly  a c ­
cep ted  n o tio n s  o f  d e cen cy , m o ra lity , a n d  co m m o n  se n s e .104 A lth o u g h  
bo th  Randall a n d  Musser c o n c e rn e d  in te r p r e ta t io n  o f  th e  te rm  
" in o ra ls ,’’ th e  P e n n s y lv a n ia  c o u r t  a p p a re n t ly  fo u n d  th e  c le a r  a n d  o b v i­
ous m e a n in g  t h a t  h a d  e lu d e d  th e  S u p re m e  C o u r t .  T h e  P e n n s y lv a n ia  
co u rt d is t in g u ish e d  Musser o n  th e  g ro u n d s  t h a t  p u b lic  m o ra lo  w as a 
m uch b ro a d e r  c a te g o ry  th a n  th e  m o ra ls  o f  c h i ld re n .10'  Y e t th e  c o u r t  
failed to  e x p la in  ho w  th e  te r m  " m o ra ls ” a s  a p p lie d  to  c h ild re n  co u ld  
have a n  o b v io u s , u n iv e rsa l m e a n in g  w h en  o th e r  c o u r ts  h a v e  d e c la re d  
th e  te rm  u n c o n s ti tu tio n a l ly  v a g u e .100

O th e r  s t a te  c o u r ts  h a v e  u p h e ld  c o n tr ib u tin g  s t a tu te s  b e c a u se  th e  
te rm s " d e lin q u e n c y ”  a n d  " c o n tr ib u t in g  to  d e l in q u e n c y ”  h a v e  c le a r  
m e an in g s .107 B ecn u se  " d e lin q u e n c y "  w as n o t  k n o w n  a t  co m m o n  law , 
how ever, a ll d e f in it io n s  o f th e  te rm s  a re  s ta tu to r y .100 S in c e  n e n r ly  ev e ry  
s ta te  d e fin es  " d e lin q u e n c y "  d if fe re n tly ,100 th e  te rm  m u s t  lack  a c le a r  
an d  o b v io u s  m e a n in g . M o reo v er, w hen th e  c o u r ta  c o n s id e rin g  th e s e  
s ta tu te s  a t te m p te d  to  d e fin e  " d e lin q u e n c y ,”  th e y  b a se d  th e i r  d e f in it io n s  
in te rm s  o f  “ m o ra l i ty .” 110 A s i l lu s tra te d  by  th e  a d m o n itio n  o f  th e  S u ­
p rem e C o u r t  in  Musser, t h e  te rm  “ m o ra lity ”  is  u n c o n s t i tu t io n a l ly  
vague.111

C .  A p p l i c a t i o n  n f  t h e  V o i d  f o r  V a g u e n e s s  D o c t r i n e  t o  C o n t r i b u t i n g

Statutes

U n d e r  m o d e rn  v o id  fo r v a g u e n e ss  d o c tr in e , a  c o u r t  f ir s t  m u s t  d e ­
cide w h e th e r  to  a p p ly  th e  s t r ic t  Thornhill t e s t  o r  th e  less ex a c tin g  N a­
tional Dairy s ta n d a r d .  I f  th e  c o n tr ib u tin g  s t a tu te  in fr in g e s  on  
c o n s titu tio n a lly  p ro te c te d  c o n d u c t, th e  c o u r t  sh o u ld  a p p ly  th e  s t r ic te r  
Thornhill te s t .  U n d e r  e i th e r  te a t ,  ho w ev er, c o n tr ib u tin g  s ta tu te s  t h a t

103. 183 P*. Super, 603, 133 A.2d 276 <Sup«r. C l. 1957), cert, denied, 356 U.S. 954 (195B).
104. Randall, 193 P t. Super, i t  611, 133 A.2d i t  280.
105. Id. i t  610, 133 A.2d i t  278.
106. See Stste v. Villcry, 34 So. 2d 329 ( U .  1948); Flinn. 158 W. Vt. i t  111, 208 S.E.2d i t

53a
107. Set tupra not* 86 ind iccompanylng te iL
198. Set M ob il P in a l Cooi |  230.4 comment, i t  444-16 (1980).
109. For ■ Muspling of the virioua definition*, k * Orrica of J u v in iu  Juencs and Oi l in -

q u k n c y  P m v x n t j o n ,  U S .  D e r ' r  o r  Ju m cx , A  C o u f A K A T i v z  A n a l y w *  o r  J w i n i i i  Cooes 23-24 
(1980).

110. See esses cited tupra nole 86.
1)1. See tupra note* 100-02 ind iccompinying te iL
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c o n ta in  a  sp ec ific  in t e n t  e le m e n t111 p a s s  c o n s t i tu t io n a l  m u s te r . T lie  co n ­
t r ib u t in g  s ta tu te s  p e r t in e n t  to  th i s  N o t e " 3 fa ll ro u g h ly  in to  on e  o r bo th  
o f tw o  ca te g o rie s , n e i th e r  o f  w h ich  sp ec ify  a  re q u is ite  in te n t .  T h e se  c a t­
eg ories inc lu d e : (1) s ta tu te s ,  like C a lifo rn ia 's  " a r e n t a l  R esp o n sib ility  
L aw , t h a t  re q u ire  p a re n ts  to  ex erc ise  re a so n a b le  ->r p ro p e r  co n tro l over 
th e ir  c h i ld r e n '"  a n d  (2) s ta tu te s  th a l  r e q u ire  p e rso n s  to  p re v e n t m inors 
from  en gag in g  in  c e r ta in  conduct."®

T h e  co n cern s  t h a t  th e  S u p re m e  C o u r t  a r t ic u la te d  in  Papachris- 
to u " *  a re  p r e s e n t  in th e  c o n te x t o f  c o n tr ib u t in g  s t a tu te s  th u t  expressly  
r e q u ire  p a re n ts  to  ex e rc ise  re a so n a b le  o r p ro p e r  c o n tro l . A lth o u g h  p a r ­
e n ts  h a v e  a lim ite d  d u ty  in civil law  to  c o n tro l th e  c o n d u c t o f th e ir  
c h i ld r e n ," 7 c o n tr ib u t in g  s ta tu te s  b ro a d e n  p a re n ta l  lia b ility  because  the  
B ta tu tes , u n lik e  th e  c iv il law , m a y  be u se d  to  im p o se  c r im in a l penaltie s 
on  p a re n ts  w ho n e i th e r  k n ow  n o r h av e  re a so n  to  k n o w  th e  consequences 
o f  th e i r  c o n d u c t in  r e la tio n  to  th e ir  c h ild re n . Y e t c o u r ts  long have rec­
og n ized  p a re n ta l  d is c re tio n  in  ch ild  re a rin g  a s  a  fu n d a m e n ta l  p re c e p t in

1 1 2 .  See A l a  C o d e  5  1 2 - 1 5  1 3  ( 1 9 8 8 )  ( " w i l l f u l l y " ) ;  A r k  S t a t  A n n  j  0 - 2 1 - 2 0 5 ,  5 - 2 7 - 2 2 0  

( 1 9 8 7 )  ( " k n o w i n g l y " ) ;  D e i . C o o r  A n n . UL 1 1 , 5  1 1 0 2  ( 1 9 8 7 )  ( " k n o w i n g l y "  o r  " i n t e n t i o n a l l y " ) ;  G * .  

C o d s  A n n . 5  1 6 - 1 2 1  ( I 9 B 8 )  ( " k n o w i n g l y  a n d  w i l l f u l l y " ) ;  l l * w .  R e v  S t a t  {  7 0 9 - 9 0 4  ( 1 9 8 8 )  ( " k n o w -  

i n g l y " ) ;  I I I .  R e v  S t a t  c h .  2 3 ,  p a r a .  ? 3 6 1 a  ( 1 9 8 7 )  ( " k n o w i n g l y  o r  w i l l f u l l y " ) ;  I n d  C o d e  A n n . {  3 5 -  

46-1-8 ( B u r n s  1 9 8 5 )  ( " k n o w i n g l y  or i n t e n t i o n a l l y " ) ;  I o w a  C o d e  A n n . (  2 3 3 . 1  ( W c j l  1 9 8 5  & Supp.
1989) ("knowingly"); L a  Rev. S t a t  A n n  J 92 (Weet 1086) (“ intentional"); M r R e v . S t a t  Ann. lit. 
17-A, )  554 (1083 & Supp. 1989) ("knowingly"); Mo C t s  &  J u d  P r d c . C o d e  A n n  § 3-831 (1989) 
("willfully"); Miss C o d e  A n n . § 07-5-39 (Supp. 1989) ("willfully"); N H R e v  S t a t  A n n . |  109-B:41 
(Supp. 1988) ("knowingly"); N C . G e n  S t a t . § 14-3161 (1986) ("knowingly or willfully"); ND 
C e n t  C o d e  §  14-10 Ofi (Rupp. 1089) ("willfully"); O n  R e v  S t a t  5  163.575 (1985) ("knowingly"): 
P a  C o n s  S t a t  A n n  5  4304 (Purdon 1989) ("knowingly"); S C . C o d e  A n n  f 16-17-490 ( L a w .  Co­
op. 1085) ("knowingly and willfully"); V a . C o d e  Ann § 18.2-371 (1989) ("willfully"); W*an. R e v . 

C o d e  A n n  5  9A.42.030 (1988) ("recklcsaly” ).
M3. Thin Note fncme* aolfly nn the etatutory language. If  the elute judiciary has provided a 

limiting interpretation nf these stalulee. the etatute* might nol be void for vaguenoaa. See Muaeer 
v. Utah. 333 U.S. 95 (I94HI (remanding caee lo state supreme court for authoritative interpretation 
of atatute in vagueneaa caao).

114. See, eg.. A r i e  Rev. S t a t . A n n  5 13-3012 (1989); C a l . P e n a l  C o d e  5  272 (Weet Supp,
1990); K y . R e v . S t a t . A n n . i  630.0GO (Baldwin 1985); N e v . R e v . S t a t . A n n . j  201.000 (Michie 19861; 
N.Y. P e n a l  L a w  § 2S0.10 (McKinney 19B9): S.D C o d i t i e d  L a w s  A n n . {  26-9-1 (19B9).

115. The elatulea in thia category hold parents liable for behavior lhal lenda to cauae their 
children to engage in certain conduct auch aa growing up to lead an "idle, diaaolula or immoral 
life," A h h  R e v . S t a t . A n n  i  13-3612 (1989), habitually associating with "vicioua, immoral, or 
criminal peraona," It I. G e n  L a w s  |  11-9-4 (1981), or acting in a way likely lo "injure or endanger 
the health cr moral* of himself or others." O h i o  R e v  C o d e  A n n  |  2161.022 (Anderson 1987). Set 
olso N e v  R e v . S t a t . A n n . !  201.090 (Michie 1986); V t . S t a t  A n n  UL 13, i  1301 (1974).

116. See tupra notes 67-71 and accompanying te iL
117. Under civil law a parent he* a "duty lo exercise reasonable cara eo to control hie minor 

child" tn prevent the child from intentionally or reckleaaly harming others If the parent "know* or 
lies lesion lo know that he has the ability to control hia child, and . . . knows or ehould know of 
the necessity and opportunity for exercising such control." R estatement (Second) nr T ort* I  316 
(1977).

1991] P A R E N T A L  L I A B I L I T Y 457

our so c ie ty ,1"  prem ising : th e  fu n d a m e n ta l  c h a ra c te r  o f  p a re n ta l  r ig h ts  
on th e  id e a  t h a t  th e  d e m o c ra tic  s y s te m  m a n d a te s  in d iv id u a liz e d  a n d  
in d e p e n d e n t p a re n ta l  d e c is io n s  f re e  o f  official in te r fe re n c e .11* T h e  fre e ­
dom  o f p a re n ts  to  chooBU how  to  ra is e  th e i r  c h ild re n  is  ev en  m o re  basic  
to  o u r so c ie ty  th a n  th e  f re e d o m  to  w a n d e r  a n d  to  e n jo y  a v a rie ty  o f 
lifesty les t h a t  w as p ro te c te d  in  Papachristou. B y  re q u ir in g  p a re n ts  to  
exercise re a s o n a b le  o r  p ro p e r  c o n tro l o v e r  th e i r  c h ild re n , c o n tr ib u tin g  
s ta tu te s  in  th e  f i r s t  c a te g o ry  a t t e m p t  to  re g u la te  s e n s itiv e  c o n s ti tu tio n a l 
righ ts w i th o u t  a n y  c o n c re te  g u id e lin e s  to  l im it  th e  s u b je c tiv e  d is c re tio n  
o f p ro se c u to rs , p o licem en , ju d g e s , a n d  ju ro rs . T h u a , b a se d  o n  th e  r e a ­
soning in  Papachristou, n c o u r t  sh o u ld  a p p ly  th e  s t r ic te r  Thornhill t e s t  
to th is  c a te g o ry  a n d  ju d g e  th e  s ta tu te s  facially.'*®

A s ta tu t e  re q u ir in g  p a re n ts  to  ex e rc ise  re a so n a b le  o r  p ro p e r  c o n tro l 
over th e i r  c h ild re n  m a y  n o t a p p e a r  u n c o n s t i tu t io n a l ly  v ag u e  b e cau se  
th e  C o n s t i tu t io n  d o e s  n o t  re q u ire  c o m p le te  sp e c if ic i ty . '1' T h e  C o u rt,  
how ever, u s u a lly  b I I o w b  g e n e ra l lan g u ag e  in  a  s t a tu te  o n ly  i f  g re a te r  
sp ec ific ity  is e i th e r  im p o ss ib le  o r  im p r a c t i c a l ." 1 In  th e  p a re n ta l  c o n tro l  
co n tex t, th e  le g is la tu re  c o u ld  id e n tify  w h a t ty p e  o f  p a re n ta l  b e h a v io r  
would b e  p e n a liz e d .” * In  a d d it io n , e v en  th o u g h  c o u r ts  a n d  le g is la tu re s  
ty p ica lly  d e fin e  leg a l s ta n d a r d s  in  te rm s  o f  re a so n a b le n e ss ,111 th e  r isk  o f  
a rb itra ry  law  e n fo rc e m e n t  in  th e  a p p lic a t io n  o f  thiB s ta n d a r d  is s u b -  
ita n tia l w h en  re g u la tin g  p a r e n ta l  c o n t r o l ." 11 W ith o u t a  c o n c re te  d e f in i­
tion o f w h a t  c o n s t i tu te s  “ re a s o n a b le ”  o r  “ p ro p e r "  p a re n ta l  c o n tro l , 
p ro secu to rs , ju d g e s , a n d  ju ro rs  a re  fre e  to  m a k e  h in d s ig h t ju d g m e n ts  
ab o u t p a re n ta l  c o n d u c t bsised o n  th e i r  p e rso n a l v iew s o f  “ re a s o n a b le "  o r 
" p ro p e r"  b e h a v io r . N o c o n se n su s  e x is ts  c o n ce rn in g  th e  p ro p e r  o r r e a ­
sonable w ay  to  ra is e  c h ild re n , a n d  th e  ju d ic ia ry  h as  n o  sp ec ia l c o m p e ­
tence in th i s  a r e a . '1* U n le ss  p r io r  ju d ic ia l  d e c is io n s  h a v e  p ro v id e d  a

1 IB. See in/ra dubparl IV(B)<1).
119. See infra aubpart IV(B)(2>.
120. See State v. Hodge*. 254 Or. 21, 26, 457 P.2d 491, 493 (1969) (stating that the ‘‘Thorn­

hill rule i* not invoked . . . unlea* the term* of the questioned etatute are *o broad thal their 
application in a norma), nondiscriminatory way would violate the Individual'* constitutional 
light*").

121. United States v. Petxillo, 332 U.S. I ,  7-6 (1947).
122. Kolender v. Lawson. 461 U.S. 352, 361 (1983); tee Pelrillo, 332 U.S. at 7-8.
123. For example, the legialatun could add a «pacific intent requirement and epecily wliat 

type of behavior parent* should discourage. While state* regularly eel minimum standards for the 
care, supervision, and protection of clJIdrtn, thaae statutes a jt much more specific than the con­
tributing aletulcs. See S  K a t z , tupixt note 36, at 10-12.

124. See Nash v. United Stats*, 229 U.8. 873, 377 (1913) (stating that "ths law is full of 
Imtances where a man'* fate depend!* on hit estimsting rightly, that It, at the jury subsequently 
eitimotea it, some m iller of degree").

125. See Note. The Vaid-far-Vatluenen Doctrine in the Supreme Court, 109 U. P a  1, ll*v 
67, 93 (1960).

126. Bellotti v. Baird, 443 U.S. 622, 638 (1979) (plurality opinion). Moreover, the Court
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c o n c re te  d e f in itio n  o f  p ro p e r  o r re a s o n a b le  c o n d u c t, th e se  s ta tu te s  are
u n c o n s t i tu t io n a l ly  vague.

O n e  c o m m e n ta to r  h a s  fo u n d  t h a t  th e  S u p re m e  C o u r t  lias u sed  the  
v a g u e n e ss  d o c tr in e  to  c re a te  a n  in s u la t in g  zo n e  o f p ro te c tio n  a ro u n d  
c e r ta in  fre e d o m s  in  th e  B ill o f  R ig h ts . '”  O n c e  a  le g is la tu re  a t te m p ts  to 
re g u la te  a  c o n s ti tu tio n a lly  p ro te c te d  a re a ,  th e  S u p re m e  C o u r t’s  re ­
sp o n se  will d e p e n d  o n  a v a r ie ty  o f  fa c to rs  in c lu d in g  th e  n a tu re  o f  the  
th r e a te n e d  in d iv id u a l free d o m  a n d  th e  p o te n t ia l  d e te r r e n t  e ire c t o f  th e  
r is k s  o f  a rb i t r a ry  e n fo rc e m e n t . '”  P a r e n ta l  d is c re tio n  in ch ild  re a rin g  is 
an  im p o r ta n t  r ig h t  in  o u r  so c ie ty , a n d  th i s  in t ru s io n  in to  fam ily  life 
co u ld  b e  e x tre m e ly  d e t r im e n ta l  to  th e  fa m ily  u n i t . '”  T h e s e  fa c to rs  fu r­
th e r  su g g e s t t h a t  c o n tr ib u t in g  s ta tu te s  re q u ir in g  p a re n ts  to  ex e rc ise  re a ­
so n a b le  o r p ro p e r  c o n tro l o v e r th e i r  c h ild re n  a re  u n c o n s titu tio n a l ly  
vogue.

T h e  seco n d  c a te g o ry  o f  c o n tr ib u t in g  s ta tu te s  re q u ire s  p e rso n s  to 
p re v e n t  m in o rs  fro m  e n g a g in g  in  c e r ta in  c o n d u c t. A lth o u g h  th e  s ta tu te s  
in  th i s  c a te g o ry  m a y  c o n ta in  v a g u e  te rm s , th e y  d o  n o t  im p lic a te  p a re n ­
ta l d is c re tio n  in  c h ild  re a r in g  e x p re ss ly . T h e s e  s ta tu te s  sh o u ld  be 
ju d g e d  u n d e r  th e  National Dairy t e s t  b e c a u se  th e y  c o n ta in  o n ly  the 
p o te n t ia l  fo r u se  a g a in s t  p a re n ts .  I f  u se d  a g a in s t  p a re n ts ,  th e se  s ta tu te s  
w o u ld  fa il ev en  th e  lo o se r t e s t  o f National Dairy b e c a u se  th e y  co n ta in  
m o ra li ty  lan g u ag e  t h a t  is u n c o n s t i tu t io n a l ly  vague.

In  R h o d e  I s la n d , fo r e x a m p le , a  p a r e n t  c o u ld  be h e ld  crim inally  
lia b le  fo r  ‘'p e r m i t |t in g ]  o r  D u fferlingJ’* a c h ild  to  “ h a b itu a l ly  associa te  
w ith  v ic ious , im m o ra l, o r  c r im in a l p e rso n s , o r  to  grow  u p  in  ignorance, 
id le n e s s  o r c r im e .’"*0 O n  i ts  face , th e  R h o d e  Is lan d  s ta tu te  c o n ta in s  in ­
h e re n t ly  su b je c tiv e  c r i te r ia  fo r  p u n is h m e n t .  W h ile  th e  te rm  “ p e rm it"  
d o e s  h a v e  so m e  e le m e n t  o f sp ec ific  in te n t ,  p a re n ts  m a y  d isa g re e  over 
w h e th e r  p a r t ic u la r  p e rso n s  a re  im m o ra l. O th e r  s t a tu te s  in  th i s  category  
c o n ta in  s im ila r  q u e s tio n a b le  la n g u a g e .” ' A s i l lu s tra te d  by th e  S u prem e 
C o u r t  in  Musser o. Utah,'31 th e  te rm  “ m o ra l i ty "  is u n c o n s titu tio n a lly  
vague.

E v e n  th o u g h  th e  p ro v is io n s  c o n c e rn in g  m o ra lity  m a y  be vague 
fac ia lly , th e se  s t a tu te s  a lso  m u s t  b e  ju d g e d  in  l ig h t o f  th e  p a rticu la r

staled that one central premise has emerged in this area: parents must have a subaliinlial measure 
of auUrority over their children. Id.; tee alto I..A , Timte, June 21, 1989, at 7. col. 6 (home ed.) 
(etnphaaiting tho lack of definition in California's Parental Responsibility Law).

127. See Note, tupra note 125, at 75.
120. Id. nt 94.
129. See infra notes 228-36 and accompanying text.
130. R.I. G en L aws J 119-4 (1981).
131. Moat of the statutes In this second category prohibit some form of "immoral" conduct 

Ste tupra note 115.
132. 333 U.S. 95 (1948); sec a/so supra notes 100-02 and accompanying text.
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c o n d u c t a t  issu e . U n d e r  th e  National Dairy te s t,  if  th e  b e h av io r a t  issu e  
in a p a r t ic u la r  case  is  so  e x tre m e  th a t  ev e ry o n e  g e n era lly  cou ld  ag ree  
th a t  i t  is  im m o ra l, a  c o u r t  p ro b a b ly  w o u ld  u p h o ld  th e  s ta tu te  d e sp ite  its  
facial v ag u en ess . In  a d d it io n , a  c o u r t  a lw ays c o u ld  tu r n  to  p rio r  ju d ic ia l 
decisio ns to  see  i f  p re c e d e n t  h a d  a d d e d  a  ju d ic ia l  g lo ss t h a t  w ould  lim it 
the  a p p lic a t io n  o f  th e  s ta tu te .  A c o u r t  a lso  m ig h t d e c la re  s ta tu te s  in 
th is se c o n d  c a te g o ry  u n c o n s t i tu t io n a l ly  v a g u e  if  p ro se c u to rs , ju d g e s , o r 
ju ro rs  u se d  th e ir  ow n s u b je c tiv e  view s o f  c o r re c t  p a re n ta l  b e h av io r to  
penalize  n o n c o n fo rm in g  p a re n ts .

IV . V io la tio n  o f  R ig h t  t o  P rivacy in  F amily M a tters

A. Substantive Due Process Methodology

W h ile  d e fe n d a n ts  h av e  ch a lle n g e d  c o n tr ib u tin g  s ta tu te s  a s  u n c o n ­
s ti tu tio n a lly  v a g u e  r a th e r  th a n  a s  v io la tio n s  o f  a c o n s ti tu tio n a l r ig h t  to  
p rivacy in  fa m ily  m a t te r s ,1”  th is  l a t t e r  c o n s ti tu tio n a l o b je c tio n  m a y  
have a g re a te r  c h a n c e  o f  su ccess. T h e  S u p ro m e  C o u r t  re p e a te d ly  h a s  
held t h a t  th e  s ta te  a n d  fe d e ra l g o v e rn m e n ts  c a n n o t d e p r iv e  c itiz e n s  o f  
life, l ib e r ty , o r  p ro p e r ty  w i th o u t d u e  p ro c e ss  o f  law .1”  T h e  d u e  p ro cess  
clause p ro v id e s  b o th  p r o c e d u r a l '”  a n d  s u b s ta n t iv e '”  p ro te c tio n s . W h ile  
in m o st ca ses  a  c o u r t  w ill u p h o ld  a  s t a tu te  u n le ss  i t  lack s  a n y  ra tio n a l 
basis,” 7 i f  th e  s t a tu te  in fr in g e s  o n  a  fu n d a m e n ta l  r ig h t,  th e  g o v e rn m e n ­
tal in te r e s t  b e h in d  th e  s t a tu te  m u s t  b e  c o m p e llin g  a n d  th e  m e a n s  m u s t 
be closely  re la te d  to  th e  e n d .” * I f  p a re n ta l  r ig h ts  a re  n o t  fu n d a m e n ta l ,  
a co u rt w ill u p h o ld  th e  c o n s t i tu t io n a l i ty  o f  c o n tr ib u t in g  s ta tu te s  b e ­
cause u n d e r  th e  ra t io n a l  b asis  teHt, a c o u r t  w ill a p p ro v e  a lm o s t a n y  r e a ­
son for th e  s t a tu t e .” * I f  p a re n ts  h av e  a  fu n d a m e n ta l  r ig h t  to  p riv acy  in  
child re a r in g , h o w ev er, a  c o u r t  w ill s u b je c t  th e  c o n tr ib u tin g  s ta tu te s  to  
s tr ic t s c ru tin y .

M u ch  o f  th e  l it ig a tio n  re la te d  to  s u b s ta n t iv e  d u e  p ro cess  h as con-

1 3 3 .  D e f e n d a n t *  p r o b a b l y  h i v e  n o t  r a i s e d  t h e  f a m i l y  p r i v a c y  d e f e n s e  b e c a u s e  m o a t  o f  t h e  

d o f e D d a n t a  c o n v i c t e d  f o r  v i o l a t i n g  c o n t r i b u t i n g  i t a t u t e a  w e r e  e i t h e r  s t r a n g e r *  l o  t h e  m i n o r  o r  r e l a  

lives a c c u s e d  o f  a e x u a l l y  m o l e s t i n g  t h e  m i n o r .  See M o d e l  P e k a l  C o d e  §  2 3 0 . 4  c o m m e n t  I, a t  4 4 7  

( 1 9 8 0 ) .

134. \JS. Const, amends. V, X IV , |  I ;  tee, eg., Quilloln v. Walcott, 434 U.S. 240 (1978); 
Griswold v. Connecticut. 381 U.S. 479 (1936); Meyer v .  Nebraska, 282 U.S. 390 (1923).

135. See Stanley v .  Illinois, 406 U.S. 646 (1972). Th is Note doea not examine procedural d u e  

procesx protections.

136. See Roe v. Wade, 410 U.S. 113 (1973); Wisconsin v. Yoder, 406 U.S. 206 (1972); Tierce v.
Society of Sisters, 208 U.S. 610 (1926).

137. See Williamson v. Lee Optical Co., 348 U.S. 483, 488 (1965).
138. Onca a court finda a fundamental right the etatute must pass strict ecrutiny. See floe,

410 U.S. at 113.

139. See Williamton, 348 U.S. at 483, 488.
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ce rn e d  th e  d e f in it io n  o f  " fu n d a m e n ta l  r i g h t . '" 40 F o r a  fo r ty  y e a r  p e rio d , 
b e g in n in g  w ith  Lochner u. New Y o r k th e  S u p re m e  C o u r t  s u b s t i tu te d  
i ts  v iew s o f  so c ia l a n d  eco n o m ic  v a lu es  fo r  th o se  o f  th e  s ta te  a n d  fed e ra l 
le g is la tu re s  u n d e r  th e  gu ise  o f s u b s ta n t iv e  d u e  p ro c e s s .’41 S in c e  th e  en d  
o f  th e  Lochner e ra  th e  C o u r t  h a s  b een  w a ry  o f  im p o sin g  its  ow n  v a lue  
ju d g m e n ts  in  p la c e  o f th e  leg is la tiv e  w ill;14* h o w ev er, th e  C o u r t  c o n s is ­
te n t ly  h a s  c o n tin u e d  to  look  b e y o n d  th e  te x t  o f  th e  C o n s t i tu t io n  to  d e ­
te rm in e  w h ich  s u b s ta n t iv e  r ig h ts  th e  d u e  p ro c e ss  c lau se  p ro te c ts .144 
A cco rd in g  to  th e  C o u r t,  fu n d a m e n ta l  r ig h ts  n re  th o se  r ig h ts  th a t  a re  
" im p lic i t  in  th e  c o n c e p t o f  o rd e re d  l ib e r ty ," 140 o r  " d e e p ly  ro o te d  in  th is  
N a tio n 's  h is to ry  a n d  t r a d i t io n .” ' 4'  R e c e n tly , th e  C o u r t  h as s ta te d  th a t  
th e  d u e  p ro c e ss  c lau se  o n ly  p ro te c ts  th o se  in te r e s ts  t h a t  so c ie ty  t r a d i ­
tio n a lly  h a s  p r o te c te d . '47

B. Parental Rights As Fundamental Rights

1. S u p re m e  C o u r t  C oses

T h e  S u p re m e  C o u r t  f irs t  a d d re s s e d  fam ily  r ig h ts  in  Meyer u. N e­
braska141 a n d  fierce v. Society of Sisters.'4* B o th  Meyer a n d  Pierce 
c o n c e rn e d  s ta te  s t a tu te s  t h a t  in te r fe re d  w ith  p a r e n ts ' a b il i ty  to  choose 
how  to  e d u c a te  th e i r  c h i ld re n . ,#0 In  Meyer th e  C o u r t  s ta le d  th a t  ul-

140. See, e g , Michael I I .  v. Gerald D.. 109 15. Ct. 2333 (IBB9); Rot, 410 U.S. at 113; Griswold, 
381 U.S. at 479. S rr  generally Developments in ihe Law: The Constitution and the Family, 93 
H a r v . L  R e v  1156, 1 108-77 (1980) (hereinafter Development*] (diecueiing other eepecta o f  s u b ­

stantive due proccsu-), McCarthy, 773r Confuted Cnn.ititutimnt Statu* and Meaning nf Parental 
Rlghte, 22 Ga I. Ilev 975, 900.84 (1988) (briefly outlining the controvcrsiee surrounding the Su­
preme Court'a use of substantive due proceaa).

141. I9B U.S. 45 (1905).
142 flei'elupments. supra note 140, at 1166-B7.
143. "The Judiciary . . .  is the moat vulnerable and comee neareit to illegitimacy when il 

dealt with judge-made conatitutional law having little or no cognizable roola in the language or 
. . . the deeign of the Constitution.”  Moore v. City of E  Cleveland. 431 U.S. 494. 544 (1977) 
(White, J . ,  dieaen(ing).

144. See, e.g., Roe. 410 U.S. at 113 (concerning childbearing); Loving v. Virginia, 388 U.S. 1 
(1967) (concerning marriage); Skinner v. Oklahoma, 316 U.S. 535 (1942) (concerning attribution).

145. Palko v. Connecticut. 302 U.S. 319. 326 (1937).
148. Moore, 431 U.S. at 503 (plurality opinion); tee alto Griswold, 381 U.S. at 479 (varioui 

Justice* attempted to define fundamental rights).
147. Michael H„ 109 S. Ct. at 2333. While the traditional rationale was nol followed in older

caaea auch aa /foe, 410 U.S. al 113, tradition doen aeem to be an important consideration to the
current Supreme Court. See Oowera v. Hardwick, 478 U.S. 186 (1986) (holding thal the right to 
engage in horooaeiiial sodomy traditionally has not been protected in our society).

148. 202 U.S. 390 (1923).
149. 268 U.S. 510 (1925).
150. In Meyer a Nebraska etatute prqhibited any person from leaching another languago or a

subject in any language other than English to a child who had not passed the eighth grade. 282
U.S. at 397. In  Pierce an Oregon statute required parents to Bend their children between the ages
of eight and aiitecn lo public achonla. 2G8 U.S. at f'0-31.
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th o u g h  i t  co u ld  n o t  d e fin e  th e  l ib e r ty  p ro te c te d  by  th e  d u e  p ro c e ss  
c la u se  e x a c tly , t h a t  l ib e r ty  u n d o u b te d ly  in c lu d e d  th e  r ig h t to  m a rry  a n d  
ra ise  c h i ld re n .*“  L ik ew ise  t h e  C o u r t  h e ld  in  Pierce t h a t  th e  d u e  p ro cess  
c lau se  p re v e n te d  th e  s t a t e  fro m  re q u ir in g  a ll  c h ild re n  to  a t te n d  p u b lic  
sch o o ls  b e c a u se  p a r e n ts  h a v e  th e  r ig h t  a n d  th e  d u ty  to  ra ise  th e ir  c h i l­
d re n  in d iv id u a l ly . '"

W h ile  th e  C o u r t  p u rp o r te d ly  a p p lie d  s t r i c t  s c ru t in y  in  theB e cases, 
th e  s t a tu te s  u l t im a te ly  fa ile d  b e c a u se  th e  le g is la tio n  d id  n o t  h a v e  a  r e a ­
so n a b le  re la t io n s h ip  to  a  p e rm is s ib le  p u rp o s e .1"  T h u s , th e s e  s ta tu te s  
a rg u a b ly  w o u ld  h a v e  fa iled  th e  lo o se r ra t io n a l  b a s is  te s t  a s  w ell a s  th e  
s t r ic t  s c r u t in y  te s t .  Meyer a n d  Pierce m a y  n o t  s ta n d  d ir e c t ly  fo r  th e  
p ro p o s it io n  t h a t  p a re n ta l  r ig h ts  a re  f u n d a m e n ta l " 4 b e cau se  o f  th e  n a r ­
ro w n ess  o f th e  h o ld in g s  a n d  th e  t im in g  o f  th e  d e c is io n s .1"

T h e  C o u r t  re a ff irm e d  th e s e  e a r ly  fa m ily  r ig h ts  cases in  Wisconsin
u. Yoder.'** T h e  Yoder C o u r t  a p p lie d  s t r ic t  s c ru t in y  to  a  s t a t e  B ta tu tc  
r e q u ir in g  c h ild re n  to  a t te n d  sch oo l u n t i l  th e  ag e  o f  s ix te e n  b e c a u se  th e  
s t a tu t e  im p e rm is s ib ly  in f r in g e d  on th e  fu n d a m e n ta l  r ig h t  o f  p a r e n ts  to  
ra is e  th e i r  c h i ld r e n ." 7 In  t h a t  c o b b  A n u sh  p a r e n ts  h a d  re fu se d  to  s e n d  
th e i r  c h ild re n  to  sc h o o l a f te r  th e  e ig h th  g ra d e  b e c a u se  o f  th e  p a r e n t s ’ 
re lig io u s  b e l i e f s . '"  A lth o u g h  th e  C o u r t  fo u n d  n o  flaw  in  th e  s ta tu to r y  
p u rp o s e , th e  C o u r t  d e c id e d  t h a t  a p p lic a t io n  o f  th e  s t a tu t e  in  th is  ca se  
w o u ld  n o t  f u r th e r  th e  s ta tu to r y  p u rp o s e .1"  T h e  C o u r t  c le a rly  e m p h a ­
s ized  th e  im p o r ta n c e  o f  th e  p a re n ta l  r ig h t  to  ra ise  c h ild re n  fre e  fro m  
s ta te  i n t e r f e r e n c e ," 0 y e t  th e  C o u r t  a leo  fo c u sed  o n  th e  f re e d o m  o f  r e l i ­
g io n  c la im .1"  T h e re fo re ,  so m e  c o m m e n ta to rs  b e lieve  th a t  Yoder m a y

161. Meyer, 262 U.S. at 399.
152. Pierce. 288 U.S. at 634-36.
!G3. Id. at 534-35 (elating that "the A c t. . . unreasonably Interferes with the liberty of par­

enta . . .  to direct the upbringing and education of children under their control"); Meyer, 282 U.S. 
a l 403 (holding that "the atatute aa applied ia arbitrary and withot.t raaaonabla relation to any end 
within the competency of the State").

164. See McCarthy, tupra note 140, at 986-89 (auggeating that Meyer and Pierce are of lim­
ited aignificance in the family righta area).

155. Becauae the Court dacided both Meyer and Pierce during the Lochner era, the Court'a 
expaniive view of eubetantive due proceaa during that time could have tainted the Court's reason- 
ing. See id. at 993; Roee, Compulsory Education and Parent Rights: A Judicial Framework of 
Analysis. 30 B.C.L. Ruv. 861. 876-79 (1989).

156. 406 U.S. 205 (1972).
157. Id. at 214.
158. Id. at 208-09.
169. Id. at 234-36.
160. Id. at 213-14, 232-34.
181. The Yoder Court atated that "when the Intereata of parenthood are combined with a 

free eierclae claim . , . more than merely a 'reasonable relation to aome purpoae within the compe­
tency of the State' ia required to auataln the validity" of the statute. Id. at 233.
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h av e  lim ite d  s ig n ifican ce  as a fam ily  r ig h ts  c a s e ." 5
T h e  C o u rt e x te n d e d  th e  re a so n in g  o f  Meyer, Pierce, a n d  Yoder in 

Moore u. City of East Cleveland."* In  Moore a  p lu ra l i ty  o f  th e  C o u r t  
a p p lie d  s t r ic t  s c ru tin y  to  a h o u sin g  o rd in a n c e  t h a t  lim ite d  th e  o c c u ­
p a n c y  o f  a h o m e to  c e r ta in  d e fin ed  m e m b e rs  o f  a fa m ily ."*  A lth o u g h  
th e  o rd in a n c e  h a d  le g itim a te  goals, th e  m eanH u s e d  d id  n o t  ach iev e  
th o se  go als a d e q u a te ly ." *  JuB tico L ew is P o w ell, w r itin g  fo r th e  p lu r a l ­
ity , ack n o w led g ed  t h a t  Meyer, Pierce, a n d  Yoder h a d  n o t  d e a l t  e x ­
p re ss ly  w ith  th e  p ro b le m  ra ise d  in  Moore,"* b u t  h e  e x p la in e d  t h a t  th e  
d u e  p ro cess  c lau se  p ro te c ts  th e  fa m ily  r ig h ts  im p lic a te d  in th o se  th re e  
cases b e c a u se  th e  r ig h ts  a rc  ro o te d  in  th e  N a tio n 's  t r a d i t io n s  a n d  h is ­
to r y ." 7 J u s t ic e  P o w ell be liev ed  t h a t  t r a d i t io n  a n d  h is to ry  a lso  c o m ­
p e lled  th e  C o u r t  to  s t r ik e  dow n th e  h o u s in g  o rd in a n c e ." *  A p lu ra l i ty  of 
th e  C o u r t  he ld  t h a t  th e  d u e  p ro cess  c lau se  p re v e n te d  th e  s ta te  fro m  
fo rc ing  i t s  c itiz e n s  to  live  in  p a r t ic u la r  fam ily  p a t te rn s ." *

A lth o u g h  th e  C o u r t  has c o n s id e re d  d ire c tly  th e  p a re n ta l  r ig h t to  
ra ise  c h ild re n  o n ly  in  r a r e  coses, i t  h u s  c o n tin u e d  to  rec o g n ize  th e  f u n ­
d a m e n ta l  n a tu re  o f p a re n ta l  r ig h ts  in  a  v a r ie ty  o f  o th e r  s i tu a tio n s .  In  
th e se  ca ses  th e  C o u r t  h a s  a s s e r te d  b ro a d ly  t h a t  p re c e d e n t  p la in ly  e s t a b ­
lish es  t h a t  p a r e n ts ’ in te r e s t  in  ra is in g  th e i r  c h ild re n  d e se rv e s  d e fe re n c e  
u n le ss  th e  s ta te  can  sh o w  a p o w e rfu l c o u n te rv a ilin g  in te r e s t .170 T h e  
C o u r t  h a s  d iscu ssed  th e  fu n d a m e n ta l  n a tu r e  o f  p a re n ta l  r ig h ts  in  th e  
c o n te x t  o f  s ta te  p ro ceed in g s  to  te rm in a te  p a re n ta l  r ig h ts ,171 in  cases 
c o n c e rn in g  th e  r ig h ts  o f  u n w ed  f a th e r s '75 a n d  fo s te r  fa m ilie s ,” 5 a n d  in

IG2. See McCarthy, supra note 140, at 090-01; Rose, tupra note 165, at S80.
163. 431 U.S. 494 (1977) (plurality decision).
164. Id. at 496 4  nn.I-2 (plurality opinion).
165. Id. at 499-600 (plurality opinion).
166. Jd. al 600-01 (plurality opinion).
167. Id at 503-04 (plurality opinion).
168. Id. al 500-01. 606 (plurality opinion). Justice Powell stated that "unleaa we close our 

eyes to the basic reasons why certain rights associated with the family hove been accorded shelter 
under the .  . . Due Process Clause, we cannot avoid applying the force and rotionale of these 
precedents to the family choice involved in this caee." Id. at 501 (plurality opinion).

169. Id. at 606 (plurality opinion). Justice Powell, anaJogiling the Cleveland ordinance to the 
etatute in Pierce, which aought to "standardiee" children by requiring them to attend public 
schools, stated lhal "fb)y the aame token the Constitution prevents East Cleveland from standard­
izing its children . . .  by forcing nil to live in certain narrowly defined family patterns." Id.

170. See. eg . 1-aasiter v. Department al Social Scrvs., 452 U.S. 18. 27 (1981) (stating that 
previous cases have "made plain beyond the need for multiple citation" that the parental right 
deserves deference "absent a powerful countervailing interest").

171. See Sanlosky v. Kramer, 455 U.S. 745. 753 (1982) (acknowledging "this Court’s histori­
cal recognition that freedom of personal choice in matters of family life Is a fundamental liberty 
interest"): Igniter, 462 U.S. at 27.

172. See, e.g., Michael H. v. Gerald D.. 109 S. Ct. 2333. 2342 (1989) (noting the "historic
respect" for family relatinnahipe); Lehr v. Robertson, 463 U.S. 248. 258 (1083) (slating thal * the
relationship of love and duty in a recognized family unit ia an interest in liberty entitled to conatl-
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p riv acy  cases c o n c e rn in g  o th e r  fam ily  m a t te r s .174 T h e  C o u r t  a lso  h as 
u p h e ld  p a r e n ts ’ a u th o r i ty  o v e r th e i r  c h ild re n  in  l ig h t o f ch a llen g es  to  
th a t  a u th o r i ty  by  th e  c h ild .17* S e v e ra l lo w er fe d e ra l c o u r ts  ex p lic itly  
h ave  rec o g n ized  a  fu n d a m e n ta l  r ig h t  to  fa m ily  in te g r i ty  b a se d  on th e se  
S u p re m e  C o u r t  c a s e s .17*

2. J u s t i f ic a t io n  fo r  P ro te c t in g  P a r e n ta l  D ec isio n s

E v en  th o u g h  th e  C o u r t  o f te n  sp e a k s  o f  th e  fu n d a m e n ta l  n a tu r e  o f 
p a re n ta l  r ig h ts , i ts  o p in io n s  ra re ly  o ffe r a  ju s t i f ic a t io n  fo r th i s  p ro te c ­
tio n . A n  u n d e rs ta n d in g  o f  w hy  th e  fa m ily  h a s  b e en  p ro te c te d  h is to r i ­
cally  m a y  b o ls te r  th e  a rg u m e n t t h a t  th e  fa m ily  r ig h ts  a t  issu e  in  th e  
c o n tr ib u tin g  s ta tu te s  d e se rv e  c o n s t i tu t io n a l  p ro te c t io n . In  a  re c e n t case , 
th e  C o u r t  e x p la in e d  t h a t  th e  fu n d a m e n ta l  c h a ra c te r  o f  fa m ily  r ig h ts  
s te m s fro m  th e  h is to r ic  re s p e c t  fo r th e  s a n c t i ty  o f  fam ilia l 
r e la t io n s h ip s .177

tutional protection"); Quilloin v. Welcotl, 434 U.S. 240, 265 (1978) (ateting that the Court haa 
“ recognized on numeroua occasions thal the relationship between parent and child is constitution- 
ally protected"); Stanley v. Illinois, 405 U.S. 646, 661 (1972).

173. See, e.g.. Smith v. Organization of Foster Pamlllee for Equality & Reform. 431 U.S. 810. 
842-47 (1977).

174. See, e.g., Roe v. Wade, 410 U.S. 113, 162-63 (1073): Griiwold v. Connecticut, 381 U.S. 
479. 482 (1966).

175. See, e.g., Bellotti v. Baird, 443 U.S. 622, 628 (1979) (plurality opinion): Parham v. J  R .. 
442 U.S. 584, 602-04 (1979).

176. Set, e.g.. Doe v. Staples, 706 F.2d 986 (6th Cir.) (challenging the luromsry removal poli­
cies and practices of the slate welfare department), cert, denied, 466 U.S. 1033 (1983); Lehman «. 
Lycoming County Children's Servs. Agency, 648 F.2d 136 (3d Cir. 1981), affd. 458 U.S. 602 (1982) 
(challenging a state adoption act); Duchesne v. Sugarman, 866 F.2d 817 (2d Cir. 1977) (concerning 
an action for damages stemming from the conduct of the city child welfare bureau); Doe v. Con 
nectlcu! Dep't of Children t i Youth Servs., 712 F . Supp. 277 (D . Conn. 1989) (discussing an action 
for damages caueed by state child welfare officials); McCollester v. C ily  of Keene. 586 F. Supp 
1381 (D.N.H. 1984) (attacking the "facial validity of juvenile curfew ordinance"): S.vlvander v. New 
England Home for Little Wanderers, 444 F . Supp. 393 (D. Mass.), a/J'd, 684 F.2d 1103 (1st Cir. 
1078) (challenging ths constitutionality of a parental rights termination statute); Roe v. Connecti­
cut, 417 F . Supp. 789 (M .D. Ala. 1976) (attacking a state child neglect law); Alaager V. District 
Court, 406 F . Supp. 10 (5.D. Iowa 1075), ap d  in pari, 646 F.2d 1137 (8th Cir. 1076) (challenging a 
state parental rights termination statute); ter alto Ueuelopmenlt, tupra note 140, at 1237-38 (dis­
cussing the effect of more widespread judicial recognition of Ihe fundamental rights of parents).

177. See Michael H., 109 S. Ct. at 2341-46. Although only two members of the Court fully 
endorsed the plurality opinion's view of the proper way to weigh tradition in Ihe substentlve due 
process analysis, the Court unanimously agreed that family rights traditionally have warranted 
protection. Id.; tee Bowers v. Hardwick, 478 U.S. 186 (1986); Moore, 431 U.S. at 494 (plurality 
opinion).

One commentator hat suggested that the Supreme Court always uses tradition aa a basis for 
recognising fundamental rights for families. See Deuelopmenlt, tupra note 140, at 1177.The Court 
flrsl attempts to determine whether the Interest at Issue has been regarded historically as within a 
sphere In which the state’s interference Is disfavored. Id. at 1178. Even If the Interest has been 
protected historically, tlie interest also must have contemporary validity. Id. at 1179. After the 
Court decides which characteristics of tire Interest are ol constitutional importance, it must delinr
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A p lu r a l i ty  o f th e  C o u r t  d isc u sse d  i ts  d e fe re n c e  to  p a re n ta l  rig h to  
m o re  c o m p re h e n s iv e ly  in  Bellotti u. Baird,'1* a ca se  c h a lle n g in g  th e  
c o n s t i tu t io n a l i ty  o f  a  s ta tu te  re q u ir in g  p a re n ta l  c o n s e n t b e fo re  a  m in o r  
co u ld  o b ta in  a n  a b o r tio n .17* T h e  Bellotti C o u r t  e x p la in e d  t h a t  th e  s ta te  
sh o u ld  d e fe r  to  p a re n ts  in c h ild  ra is in g  m a tte r s  b e cau se  o f  th e  im p o r­
t a n t  ro le  p a re n ts  p la y  in  th e  c h ild ’s  d e v e lo p m e n t ." 0 T h is  ro le  is  e s s e n ­
t ia l  to  th e  c re a tio n  o f  so c ia lly  re sp o n s ib le  c itiz e n s  a n d  la rg e ly  b e y o n d  
th e  c o m p e te n c e  o f a  large im p e rso n a l in s t i tu t i o n ." 1 B y  e n tru s t in g  ch ild  
c a re  to  p a re n ts ,  th e  s ta te  fo s te rs  so c ia l p lu ra lism  a n d  d iv e rs ity , im p o r ­
ta n t  id e a ls  in  a  so c ie ty  t h a t  is c o m m itte d  to  in d iv id u a l l ib e r tie s ." *  
T h e re fo re ,  acc o rd in g  to  th e  Bellotti C o u rt,  p a re n ta l  a u th o r i ty  is a  b a s ic  
p re s u p p o s i t io n  o f a  fre e  s o c ie ty ." ’

C o m m e n ta to rs  h a v e  a g re e d  w ith  th e  Bellotti C o u r t ’s  re a so n s  fo r 
p ro te c tin g  p a re n ta l  ju d g m e n ts  a n d  h a v e  a d v a n c e d  a d d it io n a l  ju s tif ic a ­
tio n s . O n e  c o m m e n ta to r  h a s  a rg u e d  t h a t  by  in s u la tin g  th e  r ig h ts  o f  p a r ­
e n ts  to  c o n tro l th e  u p b r in g in g  o f  th e i r  c h ild re n , th e  s t a t e  se rv e s  th e  
in te re s ts  o f  th e  p a re n ts ,  th e  c h ild , a n d  so c ie ty ."*  P a r e n ts  o b v io u sly  
h av e  a n  in te r e s t  in  ra is in g  th e i r  c h ild re n  f re e  fro m  in te r fe re n c e . '" 5 T h is  
p a re n ta l  c o n tro l u s b a lly  se rv e s  th e  in te r e s t  o f  th e  ch ild  a s  w ell b e cau se  
p a r e n ts  can  fu lfill a  c h i ld ’s  n e e d s  in  w ays t h a t  a n  in s t i tu t io n  c a n n o t." *  
F in a lly , p a re n ta l  c o n tro l  m a y  h e lp  to  p re se rv e  nn in d iv id u a lis t ic  so c ie ty  
by  p re c lu d in g  s ta te  a t t e m p ts  a t  s ta n d a r d iz a t io n ." 7 P a re n ta l  r ig h ts  m a y  
d e se rv e  d if fe re n t d e g re e s  o f  p ro te c tio n  d e p e n d in g  o n  w h ich  o f  th e  id e n ­
tified  in te r e s ts  a re  p re s e n t ." *

O th e r  c o m m e n ta to rs  ra t io n a liz e  th e  p ro te c tio n  g iv en  p a re n ta l  d e c i­
s io n s  th ro u g h  g e n e ra lized  an a lo g ie s  to  th e  B ill o f  R ig h t s ." ’ T h ro u g h  
th e se  r ig h ts , th e  C o n s t i tu t io n  m a k e s  a  s ta te m e n t  a b o u t  th e  fo rm  o f  go v­
e rn m e n t  a n d  so c ie ty  in  th e  U n ite d  S ta te s .  T h e  C o n s t i tu t io n  p ro te c ts  
c e r ta in  in d iv id u a l r ig h ts  in  p a r t  to  g u a ra n te e  th e  fre e d o m  o f  c itiz e n s  to  
m a k e  c e r ta in  p e rso n a l d e c is io n s  u n fe t te r e d  by c o n v e n tio n a l n o rm s ." "  
U n d e r  th is  th e o ry , p a re n ta l  a u to n o m y  in  ch ild  re a r in g  d e c is io n s  flows

the scope of that internet based on thoae characteristics. Id. at IJSO.
178. 443 U.S. at 622.
179. Id. at 624.
180. Id  at 637-38.
181. Id. at 638.
182. Id.
183. Id.
184. See Dcuelopmenti, tupra note 140, a l 1353.
186. Id.
186. Id. at 1214, 1353-54.
167. Id. at 1215-18, 1304.
188. Id. at 1354.
189. McCarthy, tupra note 140. at 1026-28.
190. Id. at 1026.
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d ire c tly  fro m  th e  in d iv id u a l r ig h t  to  d e c id e  to  h a v e  c h i ld r e n ." 1

C. The State's Compelling Interest

E v en  a ssu m in g  th a t  th e  p a re n ta l  r ig h t  to  ra ise  c h ild re n  is f u n d a ­
m e n ta l ," *  th e  C o n s t i tu t io n  d o es  n o t  p re c lu d e  th e  s ta te  fro m  lim itin g  
th a t  r ig h t. T h e  s ta te  c a n  in te r fe re  w ith  a  fu n d a m e n ta l  r ig h t  on ly  if th e  
s ta te  h a s  a  c o m p e llin g  in te r e s t  a n d  th e  m e a n s  c h o sen  a re  clo sely  re la te d  
to  t h a t  in te re s t ." *  T h e  s t a t e ’s co m p e llin g  in te r e s t  fo r  c o n tr ib u tin g  s t a t ­
u te s  is th e  p ro te c t io n  o f  so c ie ty  fro m  th e  w ro n g fu l a c ts  o f  c h ild re n , n o t 
th e  p ro te c tio n  o f  c h ild re n  fro m  th e  w ro n g fu l a c ts  o f  p a re n ts .

T h e  s t a t e ’s p o w er to  in te rv e n e  in  th e  fa m ily  s e t t in g  s te m s  fro m  tw o 
so u rces : th e  p o lice  p o w er a n d  th e  parens patriae p o w er."*  U n d e r  e i th e r  
o f  th e s e  po w ers , th e  s t a t e  h a s  a lim ite d  r ig h t  to  in te rv e n e  in  fa m ily  a f ­
fa irs  if  th e  fa m ily  s i tu a t io n  e v id e n c e s  a  th r e a t  to  e i th e r  th e  c o m m u n ity  
o r th e  w e lfa re  o f  th e  c h ild . T h e  s t a te  u ses  i ts  p o lice  p o w er to  p ro te c t  
a n d  p ro m o te  all a s p e c ts  o f  p u b lic  w e lfa re . C lea rly , th e  s ta te  h a s  th e  
po w er to  p re v e n t  a n d  p u n ish  a c ts  t h a t  d ire c tly  th r e a te n  th e  e x is te n c e  o r 
s ta b i l i ty  o f th e  s ta te  o r th e  p e rso n a l s a f e ty  o r  s e c u r ity  o f  its  c itiz e n s . 
T h u s ,  C a lifo rn ia  can  d e fe n d  i ts  P a r e n ta l  R e sp o n s ib ility  L aw , a n d  o th e r  
s ta te s  th e ir  c o n tr ib u t in g  s ta tu te s ,  b a se d  o n  th e  s t a t e 's  n e e d  to  p ro te c t  
so c ie ty  fro m  th e  w ro n g fu l a c ts  o f  c h i ld re n .1*’ U n d e r  i ts  parens patriae 
po w er, th e  s l a t e  c a n  p ro te c t  a n d  p ro m o te  th e  w e lfa re  o f o n ly  th o 3e in d i­
v id u a ls , s u c h  a s  m in o rs , w h o  lack  th e  c a p a c ity  to  a c t  in  th e i r  ow n b e s t 
in te re s ts .1”

T h e  S u p re m e  C o u r t  ha6 ru le d  t h a t  th e  s ta te s  m ay  c irc u m s c r ib e  p a ­
re n ta l d i s c r e t io n ." 7 In  Prince v. Massachusetts,"*  fo r e x a m p le , th e  
C o u r t  u p h e ld  th e  c o n v ic tio n  o f  a g u a rd ia n  fo r  a llo w in g  h e r  w a rd s  to  sell

191. Id. i t  1027. A joint commiuion of the Institute of Judicial Administration (IJA ) and the 
American Bar Association (ABA) also has argued that atato intervention In family deciiiona should 
be limited because of our society's commitment to Individual frtadom and diversity. Standards 
IU latino  to  Abuse and Neolect Standard 1.1, commentary at 49-50 (IJA-AHA Joint Comm'n nn 
Juvenile Justice Standards 1981) (hereinafter IJA -ABA Standards). Eatenaive intervention carrica 
tlie riek of intervening to "aava" the children of poor or minority parents. Id. at 49.

192. See Rose, tupra note 165, at 874-83 (dimming the fundamental nature of parents' 
rights to educate their chlldrtn).

193. Set tupra notes 134-38 and accompanying text.
t94. Dcvrlupmrnti, tupra nole 140, al 1198-1202.

195. For a discuielon of the Parental Responsibility Law, see tupra notes 1-7 and accompa­
nying test.

196. See Prince v. Massachusetts, 321 U.S. 168 (1944).
197. Ste  Parham v. J .R ., 442 U.S. 684 (1979). The Parham Court noted that a state constitu­

tionally can control parental discretion in situations in which the physical or mental health of n 
child is jeopardized. Id. at 603.

198. 321 U.S. 168 (1944).
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re lig iou s le a f le ts  in  v io la tio n  o f  c h ild  la b o r  law s.1”  T h e  d e fe n d a n t 
c la im ed  t h a t  th e  c o n v ic tio n  v io la te d  b o th  h e r  free d o m  o f re lig io n 100 a n d  
h er p a r e n ta l  r ig h ts .101 T h e  C o u r t  b a la n c e d  th e  s u b s ta n t ia l  p r iv a te  in te r ­
ests  o f  p a r e n ts  a g a in s t  th e  so c ie ta l in te r e s t  in p ro te c tin g  th e  w e lfa re  o f 
c h ild re n .101 T h e  C o u r t  recogn ized  th a t  u n d e r  b o th  M e y e r a n d  Pierce a 
p r iv a te  s p h e re  o f  fam ily  life  e x is ts  in  w h ich  th e  s ta te  c a n n o t  in te r fe re .101 
N e v e r th e le ss , th e  C o u r t  u p h e ld  th e  p o w er o f  th e  s ta te  to  lim it  th e  r ig h ts  
an d  d u t ie s  o f  p a re n ts  u n d e r  its  parens patriae po w er w h en  th e  c h i ld ’s 
w e lfare  w as a t  s ta k e 10* b e cau se  o f  th e  s t n t s ’9 in d e p e n d e n t  in te r e s t  in 
th e  w e lfa re  o f  c h ild re n  w ith in  its  b o rd e rs .100 A lth o u g h  th e  C o u r t  u p h e ld  
th e  s t a tu te ,  i t  c a u tio n e d  t h a t  th e  h o ld in g  w as lim ite d  to  th e  fac ts  o f  th e  
case .104

In  la te r  cases th e  C o u r t  h as  e x p la in e d  th n t  p a re n ta l  r ig h ts  a re  a c ­
c o m p a n ie d  b y  d u tie s .107 T h e  r ig h t  o f  p a re n ts  to  e d u c a te  th e ir  c h ild re n  
th a t  w as rec o g n ized  in  Meyer a n d  Pierce is co u p led  w ith  th e  d u ty  to  
p re p a re  th e  c h ild  fo r  a re s p o n s ib le  p la ce  in  so c ie ty .10" In d e e d , th e  c o n ­
s t i tu t io n a l  p ro te c tio n  a ffo rd e d  fa m ily  d e c is io n s  is b ased  on  th e  p r e ­
s u m p tio n  t h a t  p a r e n ts  w ill a c t  in  th e  b e s t in te re s ts  o f th e i r  c h ild re n .100 
W h en  p a r e n ts  ac t' c o n tr a ry  to  t h a t  p re su m p tio n , th e  s t a t e  m ay  in te r ­
vene to  p r o te c t  th e  c h ild .110 In  a d d it io n ,  .Justice  B y ro n  W h ite  h a s  a r ­
gued  th a t  a l th o u g h  p a r e n ts  h a v e  a fu n d a m e n ta l  r ig h t  to  m a k e  d e c is io n s  
a b o u t c h ild  re a r in g , so m e  a c tiv it ie s  b y  p a re n ts , su c h  as a s s a u lts  o n  th e ir  
c h ild re n , a re  in tr in s ic a lly  o u ts id e  th e  sco p e  o f  th e  p a re n ts ' fu n d a m e n ta l  
r ig h ts .1"

W h ile  th e  C o u r t  h a s  re c o g n iz e d  th e  p o w er o f  th e  s ta te  to  in te rfe re  
w ith  p a re n ta l  d is c re tio n , u s u a lly  th e  s t a t e ’s co m p ellin g  in te re s t  in  th e  
w e lfa re  o f  th e  ch ild  ju s tif ie s  th e  in te r fe re n c e .111 T h e  p u rp o s e  o f C a lifo r­
n ia ’s P a r e n ta l  R e s p o n s ib i l i ty  L aw  a n d  s im ila r  s ta tu te s ,  ho w ev er, is to

199. Id.
200. Id at 1C4 (citing U S  Const, amend. 1).
201. Id. (citing US. Const  amend X IV ).
202. Id. at 166.
203. Id. at IG6.
201. Id. a l 166 67.
206. Id. a l 163-69; see ufsu Ginsberg v. New York, 390 U.S. 629, 610 (1968).
206. Prince. 321 U.S. at 171.
207. Lehr v. Rcberlaon, 463 U.S. 248 (1983).
208. Id. et 257-58.
209. Parham v. J .R .. 442 U.S. 584, 602-03 (1979).
210. Id.
211. Thornburgh v. American College of Obatslrician* & Gynecologitla. 476 U.S. 747, 792 n.2 

(1986) (White, J . ,  diaaenting); tee alto McCarthy, tupra note 140, at 1027-28 (dircuiaing Justice 

White'* view).
212. See. e.g.. Santosky v. Kramer. 455 U.S. 745 (1982); Lassiter v. Department of Social 

Serva., 452 U.S. 18 (1981); Parham. 442 U.S. at 684.
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p ro te c t  so c ie ty  fro m  th e  w ro n g fu l a c ts  o f  th e  c h ild , n o t to  p ro te c t  th e  
c h ild .111 T h u s , th e s e  s ta tu te s  a re  n o t  ju s tif ie d  b a se d  on  th e  c h ild 's  w el­
fa re . P ro te c t in g  so c ie ty  fro m  th e  w ro n g fu l a c ts  o f  c h ild re n  ia th o  on ly  
le g itim a te  p u rp o s e  fo r th e se  s ta tu te s .

D. The Statutory Method Does Not Closely Fit the Goal

T h e  S u p re m e  C o u r t  h a s  a llo w ed  th e  s ta te  to  r e s tr ic t  p a re n ta l  d i s ­
c re tio n  w h en  n e c e ssa ry  to  p ro te c t  th e  c h i ld ’s  w e lfa re  on ly  because  th e  
m e a n s  c lo se ly  f it t h a t  e n d .1"  Y e t th e  s t a t e 's  o n ly  co m pelling  in te re s t  in  
c o n tr ib u t in g  s ta tu te s  th a t  re g u la te  p a re n ta l  c o n d u c t is p ro te c tin g  so c i­
e ty  fro m  ju v e n ile  c rim e. T h u s ,  th e  q u e s tio n  for a  c o u r t  is w h e th e r  p o lic ­
ing  p a re n ta l  b e h a v io r  is cloBely re la te d  to  th a t  goal.

C o m m e n ta to rs  lon g  h a v e  a rg u e d  t h a t  c rim in a liz in g  p a re n ta l b e h a v ­
io r d o es  n o t  re d u c e  ju v e n ile  c r im e .11* W h ile  s ta te  officials re a d ily  h av e  
a ssu m e d  th a t  th e se  s ta tu te s  a c tu a lly  re d u c e  d e lin q u e n c y  ra te s , th e  o n ly  
e m p ir ic a l B tudy in  th is  a re a  rev ea led  t h a t  th e se  s a n c tio n s  s im p ly  d o  n o t 
ach iev e  th e  d e s ire d  re s u lts .111 In  1948 J u d g e  P a u l  A lex an d er an a ly zed  
th e  e ire c ts  o f  p u n ish in g  p a re n ts  u n d e r  T o led o , O h io 's  c o n tr ib u tin g  s t a t ­
u te  o v er a p e rio d  fro m  1937 to  1046.117 W h e n  p a re n ts  p ro se c u te d  u n d e r  
th e  s t a tu te  rec e iv ed  a  s u s p e n d e d  se n te n c e , th e  c o n d u c t o f  th o se  p a r t ic u ­
la r  p a re n ts  im p ro v e d .1"  D e sp ite  m a ssiv e  p u b lic ity  o f  n in e ty -o n e  cases 
t h a t  re s u lte d  in  a c tu a l p u n is h m e n t  o f  th e  p a re n ts ,  how ever, th e  n u m b e r  
o f p a re n ts  a r r e s te d  in c re a se d  s te a d ily  o v er th e  te n -y e a r  p e rio d .1"  J u d g e  
A le x a n d e r fo u n d  n o  ev id en c e  t h a t  p u n ish in g  p a re n ts  h a d  a n y  e ffe c t o n  
c u rb in g  ju v e n ile  d e lin q u e n c y .110 A lth o u g h  d e lin q u e n c y  ra te s  re m a in e d

213. See tupra notea 1-7 and accompanying teat for a discussion of the purpoaea behind the 
Californio etatute.

214. Even in lliia area, the itate cannot interfere freely In family life. Tho Conititution doee 
not permit the elate to diirupt familice in general aimply becauee come parents ebuae or neglect 
Uieir children. Parham, 442 U.S. at 603. The Parham Court itatad that tho "notion thet govern­
mental power should eupenede parental authority in all cuea becauee tame poronta abuts and 
neglect children is repugnant to American tradition." Id. The state muat ahow that intervention In 
a particular case will further i l l  goal of protecting children. See Santotky, 455 U.S. at 746. Parenta 
do not lose their fundamental righta because they have not been model parenta. Id. a l 751. The 
Court haa recogniied that paranta who are threatened with elate intervention need even more 
constitutional protection than model parenta do. Id.

215. See, e.g., S Rubin, tupra nole 36, at 21-31; I.udwig, Delinquent Parenti and the Crimi­
nal Law, 6 Vand. L . R«v. 719 (1952); Note, Criminal Liability of Parenti for Failure ta Cantral 
Their Children, 8 V a l U L  R iv . 332 (1972).

216 Aleiandtr, tupra note 38. at 23.
217. Id. Judge Aleiander reviewed 1027 contributing cases, 600 of which involved parents aa 

defendant!.
218. Id. at 29.
219. Id. at 28-29.
220. Id.; tee alto Gladstone, tupra note 35, at 174-88 (analyzing tha failure of New York's 

adult delinquency etatute).
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s te ad y  d u r in g  th e  f ir s t  th r e e  y e a rs  o f  t l ie  s tu d y , th e  ra te s  in c re a se d  
sh a rp ly  in  1943 a n d  s u b s e q u e n t ly  d e c lin e d .” 1 R e g a rd le ss  o f  th is  e m p ir i­
cal ev id e n c e , s ta te  officials c o n tin u e  to  b e liev e  t h a t  th e se  s ta tu te s  can  
red u ce  d e lin q u e n c y . T h is  b e lie f, h o w ev er, face6 b ro a d  o p p o s itio n .

C o n tr ib u tin g  s t a tu te s  d o  n o t  re d u c e  ju v e n ile  c rim e  e ffec tiv e ly  b e ­
cause  th e  s ta tu te s  a d d re s s  o n ly  o n e  a s p e c t  o f  th e  p ro b le m  o f  ju v e n ile  
d e lin q u e n c y , lack  o f  p a re n ta l  control.*** A lth o u g h  in a d e q u a te  a n d  i r r e ­
sp o n s ib le  p a re n tin g  is a  fa c to r  b e h in d  d e l in q u e n t  b e h av io r, o th e r  fac ­
tors, su c h  os so c ia l c lass , e d u c a tio n a l level, u rb a n iz a tio n , liv ing  
c o n d itio n s , a n d  so cia l in s ta b il i ty ,  a re  e q u a lly  im portan t.*** D r. J a m e s  
A u stin , d ir e c to r  o f  re s e a rc h  a t  th e  N a t io n a l  C o u n c il o n  C rim e  a n d  D e ­
lin q u en cy , te s tif ie c  b e fo re  a  c o n g re s s io n a l s u b c o m m itte e  t h a t  e x p e r ts  
have lin k e d  ju v e n ile  d e lin q u e n c y  to  c o m b in a tio n s  o f  fa c to rs  su c h  as 
d ru g  a b u se , sch oo l fa ilu re , in a d e q u a te  fa m ily  re la t io n s h ip s , a n tiso c ia l 
va lues, c h ild  a b u se , a n d  a sso c ia tio n  w ith  d e l in q u e n t  p e e rs ."*  T h e  m o st 
im p o r ta n t  p re d ic tiv e  fa c to r  o f d e l in q u e n t  b e h a v io r  is  a sso c ia tio n  w ith  a  
d e lin q u e n t p e e r  g ro u p .’”  B e c a u se  p a re n ta l  b e h a v io r  m a y  be o n e  o f 
m any  in f lu e n c e s  in  th e  life o f  a d e l in q u e n t  ch ild , d e te rm in in g  w h e th e r  
th e  p a re n ta l  b e h d v io r a t  issu e  in  a  p a r t ic u la r  caBe a c tu a lly  c a u se d  th e  
d e lin q u e n c y  w ould  b e  a lm o s t im p o ss ib le .’”  S o m e s ta te s  h a v e  av o id ed  
thiB c a u s a tio n  p ro b le m  b y  a lso  c r im in a liz in g  p a re n ta l  b e h a v io r  th a t

221. Alexander, supra note 38, at 23.
2 2 2 .  Set supra n o t e *  3 2 - 3 4  a n d  a c c o m p a n y i n g  t e x t ;  see alio N n z a r i o ,  What Do We Know 

About Delinquency?, 1 2  U p d a t e  on L a w -Related E o u c  S ,  H  ( 1 9 8 8 )  ( M a t i n g  t h a t  e x p e r t *  c a n n o t  

a g r e e  o n  a  s i n g l e  caiiaa n f  d e l i n q u e n c y ) .

223. Ste  Note, supra note 215, at 334; see aha Nararin. supra note 222, nt 8.
224. Youth and the Justice System: Can We Intervene Eorlitrl Hearing De/ore Ihe House 

Select Comm, on Children, Youth, and Families, 98th Cong.. 2d Sen . 89 (19841 (statement ol 
James Austin, Diiertnr or Research, National Council on Crime and Delinquency). Mr. Austin 
reported several trends aiming juveniles: ( I )  rates of delinquency (or serious juvenile offenders 
generally decrease over lime; (2) rates of emotional problems fm youth generally decrease over 
time; (3) rates of drug ahuse generally increase over time; (4) serious delinquents have high rales of 
multiple drug use, emotions! problems, school problems, and family problems; (5) serious delin­
quents are principally male and are associated strongly with delinquent peer groups; (0) astocia- 
lion with delinquent peer groups io Ihe inoet important predictor o( serious delinquent behavior. 
Id. at 92-93.

225. Id.
226. Sec StoulhamorLoeber & Loeber, The Use of Prediction Data in Understanding De­

linquency, 6 Behavioral Sci. & L  333 (1988). The authoro surveyed the reeearch done in the area 
of prediction of juvenile delinquency. 'I hey concluded that many factors, including esrly childhood 
behavior, family situation, socioeconomic status, and peer groups, may predict later delinquent 
behavior, but caulionad against excessive reliance on any particular factor. Id. a l 346. The authors 
believe that the "processes that lead to delinquency are atill poorly understood." Id. T h t author* 
stated that "tba fact that a particular factor predict* delinquency does not maan necessarily that 
such a factor is causal to delinquency.”  Id. Becausa many predictive factor* u s  interrelated, * 
particular factor msy predict delinquency "solely by virtue of It* ***oci*tion with another, mors 
causally related factor." Id.; set also Note, supra note 216, at 339-44 (discussing the legal require­
ments for criminal omissions and the causation problems associated with contributing statutes).
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te n d s  to  c a u se  d e lin q u e n c y  re g a rd le s s  o f w h e th e r  th e  ch ild  a c tu a lly  b e ­
com es d e lin q u e n t.* ”

N o t o n ly  d o es  p u n ish in g  p a re n ts  n o t  re d u c e  d e lin q u e n c y , b u t  a p p li­
ca tio n  o f c o n tr ib u t in g  s ta tu te s  a d v e rse ly  a ffe c ts  th e  fam ily  u n i t . '”  In  
goneral, th e  fin es u n d e r  th e s e  s ta tu te s  a re  to o  sm a ll to  e ffe c t a ch ange  
in th e  b e h a v io r  o f  th e  p a re n ts ,* ”  b u t  o f te n  re d u c e  th e  a lre a d y  m in im a l 
reso u rces a v a ila b le  fo r p a r e n ts  to  p ro v id e  fo r th e  fam ily .*10 P r iso n  
se n te n c e s  c a n  be ev en  m o re  d e t r im e n ta l  fo r  th e  e n t ir e  fa m ily .'* 1 R e m o v ­
ing th e  p a r e n t  fro m  th e  h o m e  m a y  e lim in a te  th e  o n e  s ta b le  fa c to r  in  th e  
d e lin q u e n t c h i ld ’o life  a n d  a lso  m a y  leav e  o th e r  c h ild re n  w ith o u t an y  
p a re n ta l  c a re .’** M a n y  c o m m e n ta to rs  be liev e  th a t  th e se  p a re n ts  n eed  
so c ie ty 's  h e lp , n o t  i t s  p u n ish m e n t.* '*  D e lin q u e n t c h ild re n  a re  f re q u e n tly  
from  low er ec o n o m ic  levels.’ ** P a r e n ts  o f  th e s e  c h ild re n  o f te n  a re  u n a ­
ble to  m e e t th e  m e n ta l,  e m o tio n a l, a n d  so c ia l n e e d s  o f  th e i r  c h ild re n  
b ecau se  o f a  lack  o f  re so u rc e s , n o t a  lack  o f  will.*”  P u n ish in g  p a re n ts  
on ly  e x a c e rb a te s  th e  p ro b le m s  th a t  ca u se  d e lin q u e n c y . C r im in a l 6nnc-

227. See, e.g.. Ami I I r v . S t a t . A n n . i  13-3614 (1989); C*. C o d *  A n n . { 16-12-1 (1988).
228. See Hefen, The Family At an Entity, 22 U.C. D a v i d  L . R e v . 8e6, 909 16 (1989).
229. Moat fines for violating contributing atatutrm are approalmataly 11000. Ste. e g , N Y  

P s n a l  l.sw  5 80.05 (McKinney 1987); S.D. CoDirran L a w *  A n n . |  22-8-2 (Supp. 1690). The maxi- 
mum statutory finei, however, vary from 8100 to 810,000. Ste, e.g., C a l . P e n a l  Cong I  272 (Wext 
Supp. 1990) (Imposing maximum 82600 fine); N M  S t a t . A n n . |  31-18-16 (Supp. 1990) (imposing 
maximum 86000 fine); V t . S t a t . A n n , lit . 13, i  1301 (1974) (impoaing maximum 8100 fine); Wis 
S t a t . A n n . f  939.60 (Wext 1082) (impoaing maximum 810,000 fine).

230. See l.udwig, supra note 216, at 733. Set generally Raroxr o n  C h i l d r e n  a n d  F a m i l i e s , 

xupro note 33. a l 1-14 (outlining the economic problems in today's families).
231. In the majority of atatea, violation of the contributing atatute could result in one year in 

jail. See, e.g.. A r k . S t a t  A n n . H  6-4-401(b)(l), fi-27-206 (1987); H a w  R e v . S t a t  J  706-G63 ( 1 9 8 8 ) .  
In the other atatea, prison terms could range from 30 day* to 18 month* to 10 year*. See, eg., 
C o n n . G e n . S t a t . A n n . |  63-21 (We*t 1986) (imposing 10 year term); I o w a  C o d e  A n n  |  903.1 (West 
Supp. 1900) (impoaing 30 d*y term); N.M. S t a t . A n n . |  31-18-16 (Supp. 1990) (imposing IB month 
teim).

232. See IJA-ABA S t a n d a r d s , tupra nole 191, Standard 9.1 commentary (arguing that im­
prisonment of a parent ia against the child's psychological Interest).

2 3 3 .  See 3. R d b i i i , tupra n o t e  3 6 ,  a t  2 4 - 2 6 ;  Ludwig, tupra n o t e  2 1 6 ,  a t  7 3 1 - 3 6 ;  s r r  alto Rip 
s t o n .  No Parent I t Safe /rom Headline Jutlice, L .A . Time*, June 2 1 ,  1 9 8 9 ,  a t  7 ,  c o L  6.

234. See Children and Familiet, tupra note 36, at 64.
235. See tupra note 33 and accompanying text; see alto Ripeton, tupra note 233. at 7. A 

famous New York case Illustrates this propoaition. Ste  Humann v. Rivera, 272 A.D. 352, 71 
N.Y.S.2d 321 (1947). A mother was arretted for being "Indifferent and Irresponsible" and for “ fail­
ing In her responsibility" aa a parent after her 14-year old ton shot three stranger* with a atolen 
gun. The trial judge aentenced the mothor to one year In jail under New York’s contributing atat­
ute. Public Interest group* became involved in the case on appeal and discovered that the mother 
had been mlstraatad by her own parenta, abandoned by her husband and forced to raise two chil­
dren alone, and waa afflicted by mental and emotional problem*. The appellate court reversed the 
conviction because of the admission of hearsay evidence smd ordarad a new trial if  tha authoritlea 
deemed necessary. For a discussion of this Ntw York case, see S. R u b i n , tupra note 35, al 24, and 
Ludwig, tupra note 215, at 719-20. Because this mother did not encourage the delinquency of her 
•on intentionally, criminal sanctions would have had no effect In thla case.
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tiono s im p ly  m a y  b e  in e ffec tiv e  in  th i s  s e t t in g .” 8
In  a d d it io n , c o n tr ib u t in g  s ta tu te s  m a y  be b o th  o v e rin c lu s iv e  an d  

u n a .ir in c lu s iv c . B y p u n ish in g  p a re n ts  for fa ilin g  to  ex e rc ise  re a so n a b le  
core for o r c o n tro l o v er th e ir  c h ild re n , th e  s ta te  w ill p u n is h  so m e  p a r ­
e n ts  m e re ly  b e cau se  th e ir  ch ild  is d e l in q u e n t ,  ev en  th o u g h  th e  p a re n ts  
tr ie d , b u t  w ere  u n a b le , to  c o n tro l th e ir  c h i ld re n ’s b e h av io r. A l te rn a ­
tiv e ly , so m e p a re n ts  w h o  d o  fa il to  c o n tro l th e ir  c h ild re n  w ill e sc ap e  
p u n is h m e n t  s im p ly  b e c a u se  th e i r  c h ild re n  d id  n o t b eco m e d e lin q u e n t.  
B e cau se  th e se  s ta tu te s  d o  n o t  c o n ta in  a sp ec ific  in t e n t  e le m e n t , th e  on ly  
d iffe ren ce  b e tw een  th e s e  tw o se ts  o f  p a re n ts  is th a t  o n e  s e t  h a s  a d e l in ­
q u e n t  ch ild . E v e n  th o u g h  so m e  s ta te s  d o  n o t  r e q u ire  nn  a d ju d ic a t io n  of 
th e  c h ild 's  d e lin q u e n c y  b e fo re  a p p lic a t io n  o f  th e  c o n tr ib u t in g  s t a tu t e ,” 7 
in p ra c tic a l te rm s  th e  a u th o r i t ie s  ra re ly  w ill d is c o v e r  in a d e q u a te  p a r e n ­
ta l c o n tro l w ith o u t so m e  d e l in q u e n t  ac t b y  th e  c h ild . B e c a u se  o f  th is  
d e te c tio n  p ro b le m , a p p lic a t io n  o f  c o n tr ib u t in g  s ta tu te s  a c tu a lly  o ccu rs  
too  la te  to  p re v e n t  d e lin q u e n c y .” 8

F in a lly , th e  u se  o f  c o n tr ib u t in g  s ta tu te s  a g a in s t  p a r e n ts  is an  e x ­
tre m e ly  in t r u s iv e , m e th o d  o f  ac h ie v in g  th e  s t a te ’s  goal. C o n tr ib u tin g  
s ta tu te s  a re  in h e re n tly  a m b ig u o u s  a n d  d if f ic u lt to  a p p ly  b e cau se  o f  th e ir  
b ro ad  lan g u ag e . J u d g e s  a n d  ju r o r s  m u s t  d e te rm in e  w h e th e r  a  p a r e n t  
used  re a so n a b le  c o n tro l  o v er a ch ild . E v en  th o u g h  re a so n a b le n e s s  is a 
c o m m o n  s ta n d a r d  in  c r im in a l s ta tu te s ,  i t  is a n  in h e re n t ly  s u b je c t iv e  in ­
q u iry .138 P a re n ts  c o n s ta n t ly  w ill h a v e  to  d e c id e  how  a  d is in te r e s te d  o b ­
se rv er w ould  ju d g e  a  p a r t ic u la r  b e h a v io r . T h is  a re u  is  to o  se n s it iv e  a n d  
su b je c tiv e  to  allow  o u ta id e ra  to  m a k e  th e se  d e te rm in a t io n s .  T h e  S u ­
p re m e  C o u rt h as  s ta te d  t h a t  n o  so c ie ta l c o n se n su s  o n  th e  c o r re c t  w ay  to 
ra ise  c h ild re n  e x is ts  a n d  t h a t  th e  ju d ic ia ry  h a s  no sp e c ia l e x p e r tis e  in 
th e  m a t te r .140 In  a d d it io n , th e  A m e ric a n  B a r  A sso c ia tio n  h a s  re c o m ­
m e n d e d  th a t  b e cau se  n o  b e s t w ay to  ra ise  a  ch ild  e x is ts , s ta te s  sh o u ld  
lim it th e m se lv e s  to  p ro te c t in g  c h ild re n  fro m  sp ec ific  h a rm s.* 81

C o n tr ib u t in g  s ta tu te s  m a y  h a v e  se rv e d  a  p u rp o s e  w h en  th e y  w ere

2 3 6 .  Set Ludwig, tupra note 2 1 6 ,  at 7 3 2 - 3 4  (arguing that criminal sanctions cannot deter 
unintentional parental misbehavior effectively and could have adverse ctmsniuences even if paren­
tal behavior i i  intentional); tee alto Comment, B R I v. Leunard: The Hole of Ihe Courti in Pretcru- 
in f fam ily Integrity, 2 3  N e w  Errc. L . R e v  1 8 6  ( 1 9 8 8 )  (arguing that the atate should protect the 
family and encourage independent family decisions through the courts).

237. Ste tupra note 227 and accompanying text
238. Ludwig, tupra note 216, al 732.
239. See IJA-ADA Standards, tupra note 191, at 49; S Katz, tupra note 36, at 6 (itating

that slate laws describing the legal responsibilities of parents for their children are "expressions of
community expectations about parenUiood" and their interpretations "reflect prevailing mlddls- 
class mores").

240. Bellotti v. Baird, 443 U.S. 622, 638 (1979) (plurality opinion).
241. IJA-ABA S t a n d a r d s , supra note 191, at 60.
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f irs t e n a c te d , ,41 b u t th e y  a re  a n  a n a c h ro n is m  in  c r im in a l law  to d a y . T h e  
M o d e l P e n a l  C o de  h a s  s u b s t i tu te d  a  m o re  l im ite d  e n d a n g e rm e n t p ro v i­
sio n  fo r i t s  c o n tr ib u t in g  s t a tu te  la rg e ly  b e c a u se  o f  th e  c r it ic ism s  leveled  
a g a in s t  c o n tr ib u t in g  s ta tu te s .148 S ta te s  h av o  o th e r  m o re  n a rro w ly  ta i ­
lo red  s ta tu te s  to  p e n a liz e  p a r e n ts  w h o  in te n t io n a l ly  h a rm  th e ir  ch ild ren  
o r t r u ly  n e g le c t th em .* 44 B y  re ly in g  on  a p p lic a t io n  o f  c o n tr ib u t in g  s t a t ­
u te s  to  re d u c e  ju v e n ile  c rim e , s ta te  le g is la tu re s  a re  av o id in g  th e  tough  
issu es  s u r ro u n d in g  th e  fa ilu re  o f th e  ju v e n ile  ju s t ic e  s y s te m .848

W h ile  th e  s ta te  m a y  h a v e  a  c o m p e llin g  in te r e s t  in  p re v e n t in g  ju v e ­
n ile  d e lin q u e n c y , n o  ev id e n c e  su g g e s ts  t h a t  p o lic in g  p a re n ta l  b e h av io r 
a c h ie v e s  t h a t  e n d . C o n tr ib u t in g  s t a tu te s  u n n e c e s sa r ily  in f r in g e  o n  p a r ­
e n ts ' f u n d a m e n ta l  r ig h t  to  ra is e  th e i r  c h ild re n  f re e  fro m  u n d u e  s la te  
in te rfe re n c e . T h e se  s t a tu te s  a re  d if f ic u lt  to  a p p ly  a n d  h a v e  d e tr im e n ta l  
e ffe c ts  on  fam ilie s . T h e  s ta tu te s  a s  a p p lie d  to  p a re n ts  Bhould fa il th e  
s t r ic t  s c r u t in y  le s t  b e c a u se  th e  m e a n s  d o  n o t  c lo se ly  fit th e  en d .

V. C o n c l u s io n

W h e n  s ta te s  u se  c o n tr ib u t in g  s ta tu te s  to  fo rce  p a r e n ts  to  c o n tro l 
th e ir  c h ild re n , th e se  s t a tu te s  a re  v a g u e  a n d  a n  im p e rm is s ib le  in f r in g e ­
m e n t  o n  th e  fu n d a m e n ta l  r ig h ts  o f  p a re n ts .  T h e  s ta tu te s  t h a t  re q u ire  
p a r e n ts  to  ex e rc ise  re a s o n a b le  o r p ro p e r  c o n tro l o v e r th e ir  c h ild re n  a rc  
u n c o n s t i tu t io n a l ly  v a g u e  b e c a u se  th e y  lack  ev en  m in im a l g u id e lin e s  to  
l im it th e  d is c re tio n  o f  law  e n fo rc e m e n t o ffic ia ls .848 A lth o u g h  so m e  p a r ­
e n ts  w ill fa il to  fu lfill th e  re s p o n s ib il i t ie s  t h a t  a c c o m p a n y  th e  r ig h t  to  
ra ise  th e i r  c h ild re n , th e  s t a t e  can  re a c h  th o se  p a r e n ts  th ro u g h  p ro p e r ly  
l im ite d  s t a tu te s  t h a t  c o n ta in  sp ec ific  in t e n t  e le m e n ts  a n d  c o n c re te  d e fi­
n i t io n s  o f  d e lin q u e n c y . A p a r e n t  w h o  k n ow in g ly , w illfu lly , o r  in te n tio n -

242 . Contributing statute* may have functioned at one time in the tarne manner ae modern 
child abuse and neglect statute*.

2 4 3 .  M o d e l  t e n a i . C o d e  |  2 3 0 . 4  comment, at 4 4 4 - 6 2  ( 1 9 8 0 ) .  The drafters of the Model Penal 
Code were concerned that the "range of behavior punishable aa contributing to delinquency w#* ae 
broad .is the whole penal code and more." Id. at 446. The drafters advocated precise purposes for 
criminal laws. Id. at 4 4 9 .  According to the drafters, these broad contributing statute* are “ mean­
ingless criminological concept!*)" aod are simply a way for legislatures to avoid hard decision* In 
this area. Id. at 4 6 0 .  Model Penn) Code !  2 3 0 . 4  “ Is designed to state the appropriate limit* of Ihe 
function thal the criminal law should perform." Id. That section require* knowing action by the 
parent and actual endangerment of the child before liability may attach. Id. at 4 6 0 - 6 2 .

2 4 4 .  Id. at 4 5 0 .

2 4 6 .  See Ilipaton, tupra note 2 3 3 ,  at 7.  For a discussion of some of the problems of the 
juvenile justice system, see Kaufman, The Child in Trouble: The Long and Difficult Hoad lo lie- 
forming the Craiy-Quilt Juuenile Justice System. 6 0  W a s h . U.L.Q. 7 4 3  ( 1 9 8 2 ) ;  Note, Un­
governability: The Unjustifiable Jurisdiction, 8 3  Yale  L J .  1 3 8 3  ( 1 9 7 4 ) ;  Middleton, 1‘unithmenl 
or Parenting [or Child Criminaltl, Nat'l L J . ,  Apr. 1 8 ,  1 9 8 8 ,  at 1, col. 1.

2 4 6 .  Ste tupra nute* 1 1 7 - 2 9  and accompanying text; tee alto Rlpston, tupra note 2.13. al 7  

(discussing the arbitrariness of California's Parental Responsibility Law).
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a lly  en c o u ra g e s  a  c h ild  to  c o m m it a v io le n t c r im in a l a c t sh o u ld  be 
p u n ish e d . T h e  g e n e ra liz e d  c o n tr ib u tin g  .s ta tu te s , w h ich  nre  n o t a d ­
d re s se d  sp ec ific a lly  to  p a re n ts , m a y  be c o n s t i tu t io n a l  in  so m e s i tu a tio n s  
d e p e n d in g  on  th e  fa c ts  o f  th e  case , b u t  th e se  s ta tu te s  a lso  c o n ta in  in ­
h e re n t ly  su b je c tiv e  m o ra l s ta n d a r d s .10 In  a d d itio n , w hile  in a d e q u a te  
p a re n ta l  c o n tro l h a s  b e en  lin k ed  to  ju v e n ile  d e lin q u e n c y , th is  lin k ag e  is 
to o  sp e c u la tiv e  to  ju s t i fy  th e  e x te n s iv e  in f r in g e m e n t o n  th e  fu n d a m e n ­
ta l  r ig h ts  o f  p a re n ts .11* T h e  s la te  c a n n o t  in te r fe re  in th e  fam ily  se ttin g  
b e cau se  o f  th e  m e re  p o ss ib ility  th a t  in te rfe re n c e  w ill so lve  th e  ju v e n ile  
c r im e  p ro b lem .

V io le n t ju v e n ile  c r im e  is a p ro b le m  in  m o d e rn  so c ie ty .14* A lth o u g h  
s ta te  g o v e rn m e n ts  h a v e  th e  r ig h t to  re m e d y  th e  p ro b le m , th e  s ta te  c a n ­
n o t  ach iev e  th a t  goal a t  th e  e x p en se  o f  th e  c o n s ti tu tio n a l r ig h ts  o f  p a r ­
e n ts . S ta te  g o v e rn m e n ts  sh o u ld  a v o id  th e  lu re  o f  th is  easy  re sp o n se  to  
ju v e n ile  c rim e. T h e  c a u se s  o f  ju v e n ile  d e lin q u e n c y  re m a in  u n c le a r .180 
E v e n  if  in a d e q u a te  p a re n t in g  is a  fac to r, th e  s tro n g  a rm  o f th e  c rim in a l 
law  is n o t a p p ro p r ia te  in  th e  fa m ily  c o n te x t. T h e  sa m e  rea so n s  th a t  j u s ­
tify  d e fe rr in g  to  p a re n ta l  d e c is io n s  in  th e  ty p ica l fam ily  s itu a tio n  a p p ly  
w ith  e q u a l s tr e n g th  w h en  th e  A m e ric a n  fam ily  is b re a k in g  d o w n .1*1 I n ­
s te a d  o f  p e n a liz in g  p a re n ta  fo r th e i r  fa ilu re s , s ta te  officials sh o u ld  focus 
on  so lv in g  th e  m u l t i tu d e  o f p ro b le m s  th a l  face  p a re n ts  in  th e  19903 
su c h  a s  th e  lack  o f  a f fo rd a b le  h o u s in g , e d u c a tio n , a n d  h e a lth  a n d  ch ild  
c a re .185 M ay b e  if  p a re n ta  co u ld  p ro v id e  b e t te r  o p p o r tu n it ie s  fo r th e ir  
c h ild re n , th e  c h ild re n  w o u ld  be less in c lin e d  to  c o m m it v io le n l ac ts .181

K a th r y n  , /  P a r s le y

247. See supra note* 130-32 and accompanying teal.
248. See supra aubpart IV IP ).
249. See supra notes 16-26 and accompanying text.
250. Set supra notes 31-33 and 222-27 and accompanying text.
251. See supra notes 177-91 and accompanying text.
252. See Report on Chilorkn and Famii.iu, supra nole 33. at 1-50.
253. See supra note 33. Many states hava implemented programs designed to help potential 

juvenile delinquents. See Natali, Orange County Focus: Buena Parh, L.A . Times, June 19, 1990, at 
3, col. 2. (Orange County cd.) (discussing program in which police attempt lo teach potential gang 
members and offer family counseling); Rich, Preschool Care Linhed to Drop in Delinquency, 
Wash. Post, at A l l  (final ed.) (discussing experimental program in Syracuse. New York); Sipchen, 
Kids Out of Control, L.A . Times, May 18,1989, at 1, col. 4 (home ed.) (advocating "family preser­
vation" projects); Thomas. Pulling Teens Bach from the F.dge, Wash. Post, Sept, 8, 1988, at J1 
(final ed.) (describing Washington, D C. Youth at Risk Program).
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C.R.S. 19-2-919

COLORADO REVISED STATUTES
* * *  THIS SECTION IS CURRENT THROUGH THE 2002 SUPPLEMENT (2002 SESSIONS) * * *

TITLE 19. CHILDREN'S CODE 
ARTICLE 2. THE COLORADO JUVENILE JUSTICE SYSTEM 

PART 9. POSTADJUDICATORY PROCESS

GO TO  CODE A R C H IV E  D IRECTORY FOR T H IS  JU R IS D IC T IO N

C.R.S. 19-2-919 (2002)
19-2-919. Sentencing - requirements imposed on parents

(1) In addition to any of the provisions specified in sections 19-2-907 to 19-2-918, any sentence imposed 
pursuant to section 19-2-907 may require:
(a) The juvenile or both the juvenile and his or her parent or guardian to perform volunteer service in the 
community designed to contribute to the rehabilitation of the juvenile or to the ability of the parent or 
guardian to provide proper parental care and supervision of the juvenile;
(b) The parent or guardian of a juvenile or both the parent or guardian and the juvenile to attend the 
parental responsibility training program described in section 19-2-304. The court may make reasonable 
orders requiring proof of completion of such training course within a certain time period and may provide that 
any violation of such orders shall subject the parent or guardian to the contempt sanctions of the court.
(c) The juvenile or both the juvenile and his or her custodial parent or parent with parental responsibilities or 
guardian to perform services for the victim, as provided in section 19-2-308, designed to contribute to the 
rehabilitation of the juvenile, if the victim consents in writing to such services. However, the value of the 
services required to be rendered by the parent, guardian, legal custodian of, or parent with parental 
responsibilities with respect to the juvenile under this paragraph (c) shall not exceed twenty-five thousand 
dollars for any one delinquent act.
(2) In addition to any sentence imposed pursuant to section 19-2-907 or subsection (1) of this section and 
regardless of whether the court orders the juvenile to pay restitution pursuant to section 19-2-918, the court 
may order:
(a) The guardian or legal custodian of the juvenile or the p a r e n t  allocated parental responsibilities with 
respect to the juvenile to make restitution to one or more victims pursuant to the terms and conditions set 
forth in this subsection (2); except that the l i a b i l i t y  of the guardian or legal custodian of the juvenile or 
p a r e n t  allocated parental responsibilities with respect to the juvenile under this subsection (2) shall not 
exceed twenty-five thousand dollars for any one delinquent act. I f  the court finds, after a hearing, that the 
guardian or legal custodian of the juvenile or the parent allocated parental responsibilities with respect to the 
juvenile has made diligent, good faith efforts to prevent or discourage the juvenile from engaging in 
delinquent activity, the court shall absolve the guardian or legal custodian or p a r e n t  allocated parental

h t t p : / / w w w . l e x i s . c o m / r e s e a r c h / r e t r i e v e ? _ m = b 0 d 0 8 3 5 b 2 0 8 9 8 7 7 1 8 7 0 7 f 8 d d f a 5 9 9 1 2 6 & d o c n u m = 2 6 & _ f m t s t r - ...  2 /1 9 /2 0 0 3
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responsib ilities w ith  respect to  the  ju ve n ile  o f l i a b i l i t y  fo r re s titu tio n  under th is  subsection (2 ).

(b ) The ju ve n ile 's  p a r e n t ,  so long as the p a r e n t  is a pa rty  to  the  de linquency proceedings, to make 
res titu tion  to  one o r m ore v ic tim s pursuant to  the te rm s and cond itions se t fo rth  In th is  paragraph (b ) ; except 
th a t the l i a b i l i t y  o f the  juve n ile 's  p a r e n t  under th is  paragraph (b ) shall no t exceed the  am oun t o f tw e n ty - 
five  thousand dollars fo r any one de linquen t act. N otw ithstanding the  provis ions o f th is  subsection (2 ), the 
court m ay no t en te r an o rder o f res titu tion  against a ju ve n ile 's  parent unless the  court, p rio r to  ente ring  the  
order o f res titu tion , holds a res titu tion  hearing a t which the ju ve n ile 's  paren t is p resent. I f  the  cou rt finds, 
a fte r the  hearing, th a t the ju ve n ile 's  p a r e n t  has made d iligen t, good fa ith  e ffo rts  to  p re ven t o r d iscourage 
the juven ile  from  engaging in de linquent ac tiv ity , the court shall absolve the  p a r e n t  o f  l i a b i l i t y  fo r 
res titu tion  under th is  paragraph (b ). For purposes o f th is  paragraph (b ), " p a r e n t "  is defined in section 19 -1 - 
103 (82 ) (a ).

(3 ) Any o rde r o f res titu tion  entered pursuant to th is  section m ay be collected pursuan t to  the  provis ions o f 
a rtic le  18.5 o f t it le  16, C.R.S.

H IS TO R Y : Source: L. 96: Entire a rtic le  amended w ith  re locations, p. 1666, § 1, e ffec tive  January 1, 1997;
(2 ) am ended, p. 1782, § 11, e ffec tive  January 1, 1997 .L. 98: ( l ) ( c )  and (2 )(a ) am ended, p. 1408, § 69, 
e ffective  February 1, 1999 .L. 2000: ( l ) ( c )  and (2 ) am ended and (3 ) added, p. 1042, § 3, e ffective  
Septem ber 1.

Editor's note : This section was fo rm e rly  num bered as 19-2-703  ( l ) ( l )  and (4 )(c ).

A nnota to r's  note. The fo llow ing annota tions include cases decided under fo rm e r p rovis ions s im ila r to  th is  
section.

Three overrid ing  requirem ents m ust be m et before a res titu tion  o rde r can be va lid : The person who is 
required to  pay res titu tion  m ust receive adequate notice th a t the v ic tim  o r the  v ic tim 's  fa m ily  cla im s 
dam ages, the re  m ust be notice o f the  am ount o f res titu tion  requested, and the  person ob liga ted  to pay m ust 
be given the  oppo rtun ity  to  con trove rt the v ic tim 's  claimed m onetary dam ages. People in In te re s t o f J.L.R.. 
895 P.2d 1151 fColo. Add. 1995).

Restitu tion o rde r was entered w ith o u t adequate notice o r an opp o rtun ity  to  be heard since the p a r e n t  did not 
receive notice o f her potentia l l i a b i l i t y  nor o f her opp o rtun ity  to  challenge the  va lid ity  o f the am ounts 
sought. People in In te re s t o f J.L.R.. 895 P.2d 1151 (Colo. App. 1995).

Legislative in ten t underly ing  th is section is th a t w henever possible, re s titu tio n  should be required. People v. 
T.R.. 860 P.2d 559 fColo. Add. 19931.

Form er subsection (4) (now  subsection (2 )) and § 13-21-107 (2 ) do not lim it a paren t's  re s titu tio n  ob liga tion  
to $ 3 ,500 per de linquent act; ra the r, the "one de linquen t act" lim ita tion  in th a t subsection, when read in 
con junction  w ith  the "any person" language in § 13-21-107  provides th a t paren ta l re s titu tio n  paym ents 
cannot exceed $ 3 ,500 to  each person entitled  to  res titu tion  as a resu lt o f each d e linquen t act. People in 
In te re s t o f J.L.R., 895 P.2d 1151 (Colo. App. 1995).

Court no t authorized to  o rde r a ja il sentence aga inst a parent pursuant to  th is  section. People v. J.M.. 22 P.3d 
545 (Colo. Add. 20001.
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Representative Kevin Meyer 
State Capitol 
Juneau, AK 99801

Dear Representative Meyer:

On behalf of the Anchorage School Board and Administration, I want to 
commend you for sponsoring HB 18 which deletes the $10,000 cap on 
vandalism  caused by juvenues. This is one of our School Board's 
priorities and I believe it is essential to our collective efforts to  protect 
schools and other public property from juvenile vandalism.

As I have stated many times since the Dimond High School incident in 
late December of 2001, 1 strongly believe that the offenders and their 
parents should be held fully accountable for restitution in  recovering the 
$158,000 damage done to the school under construction. The community, 
as well as tlte staff and students of Dimond High School were outraged at 
this completely needless and destructive act, as were the construction 
workers employed by Alcan General. Since the incident, Alcan General 
has had to not only repair all of the damage to the building and to the 
vehicles and equipment of the workforce, they have had to add the 
additional security staff in order to prevent other vandalism at the school 
site. These juveniles must be held fully accountable for their actions, and 
as a deterrent to other juveniles who might decide that there are minimum 
consequences for destroying public property.

The Anchorage community and taxpayers showed great faith and support 
for the District when the bonds were approved for the construction of this 
high school, the first one in over thirty years! These two juveniles were so 
uncaring and reckless that they decided to do all they could to destroy 
various parts of the building under construction. They had no concern for 
their own safety, or for the impact of their actions on the morale of the 
workforce and the community. The Anchorage Police Departm ent 
devoted many hours to their investigation in developing their case which 
led to the successful apprehension of these juveniles; what a waste of their 
time and resources! It is time for the community to know that there are 
consequences for vandalism of public property, and that the court 
supports restitution for this act.

This was the first of a rash of major vandalism that occurred in the District 
last year. The other incidents seriously damaged Chugiak Elementary 
School and our Maintenance Departm ent yard. Fortunately, the 
Anchorage Police Department's efforts paid off; all juveniles were 
apprehended. I have spent quite a bit of time in juvenile court in the past 
few months advocating for restitution and consequences. The parents of 
the Chugiak Elementary students have cooperated with the authorities
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and their children have agreed to pay full restitution and perform 
community work service. Those students have clearly learned their lesson 
and I  believe, are on the way to success in  their lives. I cannot say that 
about the others who vandalized our property. Their advocates and 
parents have pu t up road block after road block in an effort to  protect 
their clients from accepting their responsibility.

Currently the law restricts the ability of the court to impose full restitution 
in  these cases,'rather, the judge assesses how much a juvenile can pay in 
restitution while under the jurisdiction of the court. We feel this is 
intolerable and sends the wrong message to juveniles that they can get 
away from long-time consequences of crimes committed when they are 
under the age of 18, and that tlie records will be kept confidential. We 
believe that juveniles should have to sign a commitment to repay full 
restituaon no m atter how long it takes them to repay the costs of the 
vandalism. We believe this will reinforce the importance of parents 
knowing who their children are with when they are out of their parents' 
direct supervision.

Our community, the Anchorage Police Department, the Mayor, and our 
locally elected officials support this statutory change. We m ust do 
something to stop this type o f juvenile crime! Please accept our thanks for 
your leadership on this issue. I applaud you and Senator Dyson for your 
efforts to change the statutes regarding juvenile crime and vandalism.

Please feel free to contact me if you would like me to testify at a hearing 
on this bill. I will be in Juneau during the AASB fly-in from February 22- 
25 and again in  March and in April, and will try and meet with you to 
discuss this proposed legislation. I can also call in from the Legislative 
Information Office in Anchorage.

Sincerely yours,

Carol Comeau 
Superintendent

cc School Board members 
Senator Fred Dyson 
Mayor George Wuerch 
Assembly Chair Dick Traini 
Chief of Police Walt Monegan 
Lt. Gardner Cobb 
L any Wiget


