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House of Representatives

RULES COMMITTEE. CHAIRMAN
LABOR & COMMERCE COMMITTEE. MEMBER
LEGISLATIVE COUNCIL. MEMBER
SPECIAL COMMITTEE ON OIL S G AS. MEMBER
LEGISLATIVE ETHICS COMMITTEE. MEMBER
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COMMITTEE ASSIGNMENTS.

Representative Norman Rokeberg
e-mail: Representative_N orm an_Rokeberg@ legis.state.ak.us

INTERIM:
716  W EST 4TH AVENUE. SUITE 300 
ANCHORAGE. AK 99501 
PHONE: (907) 269-0117 
FAX: (907)269-0119

SESSION:
ALASKA STATE CAPITOL 
JUNEAU. AK 99801-1182 
PHONE: (907) 465-4968 
FAX; (907) 465-2040

M EM ORANDUM

TO: Representative Lesil McGuire, Chair
House Judiciary Committee

FROM: Representative Norman Rokeberg

DATE: April 2, 2003

RE: Request to hear HB 13_________________________

I respectfully request that HB 13, Successor Liability for Product Liability, be scheduled for a 
hearing. I have attached the following for your information:

1. HB 13
2. Sponsor Statement
3. Savage Anns, Inc. v. Western Auto Supply Co.
4. Alaska Bar Rag article
5. Restatement 3rd o f Torts

http://www.akropublicans.ofg/rokoborg/
mailto:Representative_Norman_Rokeberg@legis.state.ak.us
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COMMITTEE ASSIGNMENTS:

Representative Norman Rokeberg
e-mail: Representalive_Norm arLRokeberg@ legis.state.ak.us

INTERIM:
716  W EST 4TH AVENUE. SUITE 300 
ANCHORAGE. AK 99501 
PHONE: (907) 269-0117 
FAX: (907) 269 0 119

SESSION:
ALASKA STATE CAPITOL 
JUNEAU. AK 99801-1182 
PHONE: (907) 465-1968 
FAX: (907) 465-2040

S P O N S O R  ST A T E M E N T  FO R  HB 13 
BY: R ep re sen ta tiv e  N o rm a n  R o k eb erg

It is vitally important to Alaska commerce and business that a corporation, partnership or other entity 
that purchases assets from another company or business not be held legally responsible for the liabilities 
of the selling business, unless expressly agreed to by the purchasing company. However, the Alaska 
Supreme Court, in an interim ruling last year in Savage Arms, Inc v. Western Auto Supply Co., 18 P.3d 49 
(Alaska 2001), held otherwise under tire doctrine of successor liability as it relates to products liability, 
and remanded the case to trial consistent with its opinion.
Generally, when one company sells all its assets to another, the acquiring corporation or company is not 
liable for the debts and liabilities of the selling company. Contrary to this rule, the Alaska Supreme 
Court adopted two theories of successor liability in cases of products liability, "mere continuation" and 
"continuity of enterprise." These theories are exceptions to the general rule, and allow a purchasing 
company to be held responsible for the product liabilities of the selling company, including those that 
may have been unknown at the time of the sale. While the "mere continuation" theory is a commonly 
recognized exception, the Supreme Court acknowledged that "continuity of enterprise" has been 
rejected by the American Law Institute: Restatement (Third) of Torts, and a vast majority of courts that have 
decided the issue.
The Supreme Court stated it was deciding the issue of successor liability because "...neither this court 
nor the Alaska state legislature has resolved the successor liability questions presented in this case..." 
We seek to respond to the invitation of the Supreme Court by filling the legislative void and declaring 
the law of Alaska on this subject.
HB 13 specifically addresses successor liability as it relates to products liability. The bill expressly rejects 
the continuity of enterprise exception adopted by the Supreme Court and adopts the generally 
recognized exceptions to the doctrine of successor liability as listed in the Restatement of Torts. Those 
four exceptions are: (1) the successor expressly assumed the liability; (2) the transfer was a fraudulent 
conveyance; (3) the transfer constituted a consolidation or merger; or (4) the transfer was a mere 
continuation of the predecessor.
This legislation w ill prevent inequities that will otherwise occur to the purchaser of assets who would be 
exposed to liabilities they did not anticipate and to sellers of assets who may receive less than fair market 
value if the purchaser must discount the purchase price to factor in unknown and unwanted liabilities.
Please join me in endorsing and passing HB 13.

ED 1:2/25/03
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statute ol limitations lias run, it is alluwalile 
if it “relates buck” to the dale of a timely 
original pleading.31

Civil Rule 1.1(e) sets out the circumstances 
under which an amended pleading will relute 
back to the original pleading:

Whenever the claim or defense asserted in 
the amended pleading arose out of the 
conduct, transaction or occurrence set 
forth or attempted to be set forth in the 
original pleading, the uinendment relates 
back to the dale of the original pleading. 
An amendment changing the party against 
whom a claim is asserted relates hack if 
the foregoing provision is satisfied and, 
within the period provided by law for com­
mencing the action against the party to he 
brought in by amendment, that party (1) 
has received such notice of the institution 
of the uction that the party will not be 
prejudiced in maintaining a defense on the 
merits, and (2) knew or should have known 
that, but for a mistake concerning. the 
identity of the proper party, the action 
would have been brought against the par­
ty.35
According to this standard, Hebert's sec­

ond amended complaint will relate back to 
her timely November 103.1 complaint against 
Honest Bingo if (1) the claim asserted 
against FDA arises out of the same transac­
tion or occurrence set forth in the initiul 
complaint; (2) FDA received sufficient notice 
such that it would not be prejudiced in main­
taining its defense on the merits; (3) FDA 
knew or should have km vn that it would 
have been included us a p rty in the originul 
complaint but for a mis ake concerning its 
identity; and (-1) FDA -uceived notice and

24. See Siemion v. Riimfdt. '25  P .2d 896. 898-99 
(Alusku 1992).

25. A laska R. C iv. P. 15(c)

26. See generally H'esl it Uucliuiutn, 9 8 t P .2d
1065, 10 68 -71 (A laska 1999). S ev era l federal
cou rts h a v e  held  d ia l am en d m en ts  in w h ich  a
p lo im iff rep la ces  a "John P o e "  defendant w ith  a
nam ed d efen d an t are co n sid ere d  am en d m en ts  (o
add n ew  p arlies  an d  w di re late  back  o n ly  w hen
die con d ition s o f Rule 15(c) a rc  satisfied . Sec 6 A
W right 81 M ille t, sopru § 1498. at 105-06: see
n lw  Craig v. (/ruled Slum. 4 13  F .2d  854 (9 lli
Cir. 1969).

knew or should have known that, hut for a 
mistake concerning its identity, it would have 
been included as a party within "the |ieriod 
provided by law for commencing the action 
against" it.16

Given the fact-intensive nature n f  the Rule 
16(c) “relation back" test, FDA can prevail 
on its Rule 12(c) motion only if the undisput­
ed facts on the face of the pleadings clearly 
show tiiat 11 chert's second amended com­
plaint cannot possibly relate back to Iter ear­
lier timely complaint against Honest Bingo. 
But the relation back issue presents the fol­
lowing disputed fact questions, which prevent 
resolution on a motion for judgment on the 
pleadings; whether FDA received sufficient 
notice of Hebert's lawsuit within the limita­
tions period and whether FDA knew or 
should have known that, but for a mistake 
concerning identity, it would have been in­
cluded as a party within the applicable i>eri- 
od.n

It is not dear from the pleadings whether 
FDA did or did not receive sufficient notice 
of Hebert's claim within the limitations peri­
od. Hebert's complaint asserted that the 
nature of the named business entities was 
unknown. It also included the permittee of 
the hingo game os a John Doe defendant. 
Hebert's amended complaint states that FDA 
"is one of the three permitees jointly operat­
ing Honest Bingo" und that FDA “was in fact 
receiving the benefits of the o|x:ration of the 
bingo game a t the time and place in ques­
tion." This statement alleges the existence 
of a close business relationship between Hon­
est Bingo and FDA, or possibly a joint ven­
ture or partnership.34 While admitting that

2 7 . The p arlies  d o  nol dispute that (lie first re- 
q u irein en t— d ia l d ie cla im  against ID A  a rise  oul 
o f ihe sam e b asic  cla im  m die com p lain ! against 
llonc-sl D ingo— is satisfied

28. I le b c n  m ay h ave availa b le  lo her a second 
avenue fo r relief. If she ca n  J em o n slra le  that 
llu u c s l D ingo w a s  a  p artn ersh ip  or a  jo in i v cn - 
lu ic  of w h ich  M un ro c Foundation and FDA w ere  
p artn ers o r joint venturers, il ina> nol be neces- 
s u iy  for d ie second am end ed com plain t to relate 
h ack to the o rig in al com p la in i since se rv ice  o f 
d ie  iln tcly  o rig in al com plaint on H onest U in g u o r  
the M onroe F ound ation  m ay he luund sufficient 
lo  c o n sm n le  service  o n  FDA. Sec Alaska R  Civ.
I’ . 4(d)(5): Coleman v. Lufgren. 59J I1 2d 632. 634 
(Alaska 1979),

SAVAGE ARMS, INC. v. WESTERN AUTO SUPPLY Aluskn 4<J
Clie u  18 P J d

it is a permittee for bingo games, FDA de­
nied the allegations of jointly operating Hon­
est Bingo und of receipt cf benefits of the 
operation. Viewing the facts In-the light 
most fuvortible to Hebert, us we must for the 
purposes of the motion, it is clear that the 
existence of some type of close business rela­
tionship is alleged.

A fact question also exists as to whether 
FDA knew or should have known that but for 
a mistake in identity, it would have been 
named as a party within the applicable limi­
tations period. As an organization under 
whose permit the Honest Bingo game was 
run, FDA may have had notice of the com­
plaint filed against Honest Bingo and the 
Monroe Foundation and consequently may or 
should have known that it was one of the 
“John Does" referred to in the initial com­
plaint against Honest Bingo. Similarly, 
without further evidence, we are unable to 
determine whether FDA either knew or 
should have known that it was intended as a 
party in the suit prior to March 27, 1036. the 
one hundred twentieth day ufter filing of the 
original complaint.3’

Tlte pleadings on their face cannot reveal 
whether Hebert's second amended complaint 
relates hack to the initial timely complaint 
filed against Honest Bingo. And determin­
ing whether FDA meets the standard for 
relation back involves a triable issue of fact. 
We therefore cannot uffirm the granting of 
FDA’s Rule 12(e) motion.30

1131 "The court either may consider a 
motion for judgment on the pleadings a t a 
preliminary hearing us provided by Rule 
12(d) or may postpone its determination until 
tria l."31 We conclude that where appropri­
ate and when a motion for judgment on the 
pleadings is brought on the basis of the 
affirmative defense of statute of limitations,

29. See A laska K. C iv . P 4(j) fo llow in g 120 days 
a fter filing for service  of process). The rc c o id  
sh o w s d ia l by O cto b er 3 1, 1996, FDA had re ­
fused  lo  p a il ic ip a le  in s e lllen icn l negotiations, 
hut ihe n .co rd  is siletu as lo  h o w  long b efo re  dial 
tim e FD A w as a w a re  o f H eb ert's  c laim s.

30. A C ivil Rule 12(c) m otion can  he con verted  
in to a  R ule 56 m otion for su m m ary jud gm en t 
w h en  the trial ju d ge co n sid ers  nrateiia ls  ou tside 
the p leadings. Sec A laska R C iv. P. 12(c). H o w ­
ever, h ere ihe su p erio r cou rt exp licitly  sta led  that

49 (Alaska 2000)
the interests of justice are  best served if Hie 
trial court considers the motion at a prelimi­
nary hearing instead of wailing until trial.

V. CONCLUSION

Because fact questions exist as to whether 
Hebert’s second amended cumpluint bringing 
FDA into the luwsuit related back to her 
initial complaint against Honest Bingo, FDA 
was not enlillerl to judgment on the plead­
ings under Rule 12(c). We therefore RE­
VERSE the decision of tlte superior court 
and REMAND for proceedings consistent 
with this opinion.

SAVAGE ARMS, INC., Petitioner,
v.

WESTERN AIJTO SUPPLY 
CO., Respondent.

Nos. 8612, 8721, 86 U.

Supreme Court of Alaska.

March 2, 2001.
Rehearing Denied April 4, 2001.

Father brought products liability action 
against manufacturer and distributor of al­
legedly defective rifle, seeking recovery for 
injuries sustained by his minor son when rifle 
misfired. Distributor filed third-party com­
plaint seeking indemnification from manufac­
turer's successor. The Stqtcrior Court. Third 
Judicial District, Kenai, Jonalhun 11. Link, J., 
concluded that luw of Alusku governed suc-

il did  not c o n sid e r  m atters  ou tside the pleadings, 
liven  II this co u rt w ere  lo  cu n sid er d ie  additional 
m ateria ls  co n ta in e d  in th e  reco rd , il is s lill un­
c le a r  w h eth er FD A h ad  o u n ce  o f  l le h e r i ’s la w ­
suit a n d  k n ew  or s h o u ld  have kn ow n  d ia l II 
w ou ld  h ave b een  in itially  in cluded  a s  a  defendant 
if l i c h e n  had  b een  a w a re  o f iix identity.

3 1. 5A W right i i  M illei §  1367, at 5 1 7 .  See Ped­
ersen v. Zielsii. 822 IV2d 903, 90 7 i t  4 (Alaska 
1991).
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cir'/Mir liability issue, entered judgment in 
favor nl' distributor nn its third-party claim, 
mu) denied successor's motion to sulislilute 
distributor's insurers for distrihutnr ns real 
parties in interest. Successor petitioned for 
review. The Supreme Court, Eastimgli, .1., 
held that: (1) law of Alaska governed issue nf 
lialiiliiy nf rifle manufacturer's successor; 12) 
genuine issues of material fact existed as lo 
whether successor was liable fur injuries 
caused liy rifle; and (3) distributor's insurers 
were proper parties to prosecute third-party 
indemnity claim.

Reversed and remanded,

J. Appeal and E rro r ©=HI2< I)
The appropriate cltniee of law is a legal 

question to which the Supreme Cnnri applies 
its Independent judgment.

2. Appeal and Error ©=842(1)
The Supreme Court answers legal ques­

tion nl first impression by adopting the rule 
of law that is most persuasive in light of 
precedent, reason, and policy,

3. Appeal und E rro r ©=8<i3
The Supreme Court will affirm a grant 

of summary judgm ent only if the record 
presents no genuine issues of material fact 
and the moving puny is entitled to judgment 
as a mutter nf law.

4. Appeal mid E rror <K=>tt!Uf I), SMU
Generally the Supreme Court will review 

rulings on joinder anil ratification for abuse 
of discretion, but will review dp novo the 
underlying legal questions, such as whether a 
party is a real party in interest.

5. Art inn ©=27(1)
In Ihe context of a claim that a defective 

product has caused personal injury, succes­
sor liability is most appropriately character­
ized as a torts question.

6. Weapons © =l8ll)
Law of Alaska governed issue of liability 

of rifle manufacturer's successor in products 
lialiiliiy action brought liy father whose mi­
nor son was injured when allegedly defective 
rifle misfired, where father and son were 
Alaska residents, rifle was purchased in Alas­

ka. and injury on-mred in Alaska, even 
though successor's purchase nl manufactur­
er's business occurred in Texas.

7. Corporations ©=445.1
Generally, when one cor|>nation sells all 

its assets lo another, the acquiring corjxira- 
linn is not liable for the debts and liabilities 
of the selling company.

8. Corporations <£=>-)45.1, 5‘-MHI)
There are four exceptions to the general 

rule of nnn-liahilitv nf successor corporations: 
(I) Ihe purchaser has expressly or implicitly 
agreed In assume liability; (2) the asset pur­
chase amounts to a consolidation or merger; 
(3) the purchasing corporation is a "mere 
continuation" of the selling cor|airatinn; or (4) 
the transfer amounts to little more than a 
“sham" transaction to avoid liabilities.

!). Corporations ©=445.1
Liability will lie inqtosed on a successor 

cnr|)oratinn fot the debts and liabilities of the 
selling company under tlte mere continuation 
exception where the successor continues to 
use the seller's name, location, and employ­
ees, and there exists a common identity of 
stockholders and directors.

10. Corporations ©=445.1
The “mere continuation” exception lo 

successor nonliability is available to claim­
ants seeking to int|>o.se liability on a succes­
sor corporation for defective products manu­
factured by the predecessor.

11. Corporal ions ©=445.1
Under the modem “continuity of enter­

prise" exception to successor nonliability, a 
successor rorjxiralion may la? held liable for 
injuries caused by its predecessor's defective 
products where the totality of the transaction 
between the successor and the predecessor 
demonstrates a basic continuity of the prede­
cessor enterprise.

12. Corporations ©=445.1
Under the modem "continuity of enter­

prise" exception lo successor nonliability, the 
successor corjnratinn may be held liable 
even (hough the sale of assets is for cash and 
there is no continuity nf shareholders.

SAVAGE ARMS. INC. v.
t'th- x  IS I' <4

13. Corporations ©=445.1
The key factors under the "continuity nf 

.enterprise" except inn are; (It continuity nl 
key pert onnel. assets, and businnss opera­
tions: (2) speedy dissolution nf the predeces­
sor corporation; (3) assumption by the suc­
cessor of those predecessor liabilities and 
obligations necessary for continuation of nor­
mal business operations; and (4) continuation 
of rorpornle identity.

14. Judgment ©=181(15.1)
Genuine issues of material fart existed 

as In whether rifle manufacturer's successor 
was liable for injuries inosed liy misfire nf 
allegedly defective rifle, precluding summary 
judgment nn third party indeninifknlinn 
claim filed against successor by distributor In 
ronoeclinn with underlying products liability 
art inn.

15. Evidence ©=244(7)
Statements attributed In successor me­

lioration's chief exernlive offirer that succes­
sor corporation held itself out to world as 
legal m rressnr In rifle manufacturer whose 
assets il purchased were non-hearsay admis­
sions of par1y-np|Ktnenl with respect to (hird- 
party indemnity action brought by rifle dis­
tributor in ronoeclinn with underlying prod­
ucts liability action against distributor and 
manufacturer. Rules of Evid., Rule 
801(d)(2).

Ifi. Evidence 0=24447), 318(1)
To extent journal articles were offered 

lo prove truth nf assertion that statements 
attributed lo chief executive officer, that enr- 
pnralinn held itself out lo world as legal 
successor lo rifle manufacturer, were in fact 
made by officer, authors of articles were Ihe 
declaranls, ami such articles could not qualify 
as non-hearsay admissions of party-opponent 
with res|)erl lo third-party indemnity uctinn 
brought by rifle distributor in underlying 
products lialiiliiy; if articles were offered for 
their truth on remand, trial rnurt would have 
to address nuUior-as-declariml issue. Rules 
of Evid.. Rule 8(11 (d)(2).

)7. Indemnity ©=15(2)
Rifle distributor's insurers were pro|>er 

parties to prosecute third party indemnity 
claim brought by distributor against mantt-

I'ESTKKN AUTO SU IT L V  Alaska 5 ]» Mixta }mim
fiirlnrrr's successor. where insurers had fully 
discharged distributor's liability in underly­
ing products liability action. Rules fiv.Prne., 
Rule I7ln).

Theodore M. Pease, Jr., and Michael W. 
Sou-right, Purr, Pease A- Kurtz. Anchorage, 
far Petitioner.

.lantes M. Powell and Kimlierlee A. Golltn, 
Hughes. Tlmrsness, Powell, Huddleston & 
Rninnnn. I.LC. Anchnrage. for Respondent.

Hefner MATTHEWS. Chief Justice. 
EASTAItfill, FADE. HHYNKR. and 
CAHPENETI. Justices.

O l'IN I lW  

EASTAUGH. Justice.
I. IN T K O D IT T IO N

Can a corporation that purchases assets of 
the manufacturer nf a rifle sold in Alaska be 
held liable for personal injury caused in Alas­
ka by a defect in the rifle? The superior 
rnurt held that il could, nod we agree. Rttl 
we reverse and remand for application of the 
jtertinpnt successor liability dortrines dis­
cussed below. We also hold I hat the indem­
nity claim brought by the rifle's distributor 
against the successor corporation must he 
prosecuted by the insurers which fully dis­
charged Ihe distributor's personal injury lia­
bility.

II. FACTS A N D  I'FO C K C D IN G S

The relevant facts are few. Juck Tay lot's 
minor son suffered personal injuries when a 
defective .22 caliber rifle discharged during 
target shooting near Nikiski. Savage Indus­
tries, Inc. mnnufiicttired the rifle, and West­
ern Auto Supply1 Company, which claimed to 
have acquired the rifle from tlte manufactur­
er, sold it to a retail store in Maine; the rifle 
was eventually resold to Jack Taylor in Alas­
ka. Taylor sued Savage Industries in 1930 
for his son's injuries; in an amended com­
plaint, lie also sought recovery1 front Western 
Auto.

Western Auto filed a third-party complaint 
in its name seeking indemnity from Savage
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Anns. Inc.. which had pmvlioM-fl iisscis from 
Snvnpe Industries in I HSU. Western Auto 
Fettled wiili itip Tay lors in May IWDi, and its 
iiiMircrs paid tin- mil in; si’ltli’ini-nl ainmnit.

At issue lien? nn* three Mqverinr ciuirl 
unlcrs. Tin? first held Dial Alaska law gnv- 
nrns Die issue nf succussni' lialiiliiy. The 
second granted Western Auto summary 
jmlgnienl against Savage Arms, Imldinp Sav­
age Arms liable as "Ibe legal mirccssor to 
Ravage Industries, Inc." The third denied 
Savage Arms’ motion to substitute Western 
Auln’s insurers fur Western Auto as Die real 
parties in interest, but required the insurers 
In ratify Die litigation.

The superior rnurt denied Savage Anns’ 
motions for recnnsiileralinn. We granted 
Ravage Arms’ petitions for review ami or­
dered full briefing. We review the three 
orders under AS 22.05.010 nod Alaska Hole 
of Ap|iellole Procedure -102.

III. 1)1 SC I 'SSI ON 

A. S lin nh ntl n f  Itrv in v

11-31 The appropriate choice of low is a 
legal question in which we apply nur inde­
pendent judgm ent.1 The scope nf successor 
lialiiliiy in Alaska is a legal question ol first 
impression, which we answer by adopting 
"the rule of law Dial is most persuasive in 
light nf prrci-deni, reason, and policy."1 In 
applying roles nf successor lialiiliiy to this 
rasp, we will affirm Western Auto’s summary 
judgment only if the record presents nn gen­
uine Issues nf material fact und Western

1. See Lnngdtm v. Clmmiiion. 7 5 ?  P Pel 999, 11101 
(Alaska 199(0

2. C.nin i- I la. 591 l ‘.2 ii 17 9 1. 1794 n. 0 (Alaska 
19791.

3. See Notion v. MagiII. H77 P.PeJ 17 13 . 17 15  
(A laska 1994)

4. See Fahbniils  AI Siai Unitnigli r. Kamlil 
Cii i im i., Inc. <(• A fine., 79 5 P .?d  79 3, 907-113 
(Alaska 1990). vucond in pun nn oilier gniiinds. 
973 P.2d 032 (A lask a  19 9 1)

5. See l.ongdnn. 752 P .2d at tom

6 . S a v a g e  Arm * invoke.-* m u n p iiiiiin  in Armstrong
I- Ami.*.roup. 4 4 | P.2d 699 (A laska 1969). ill
w h ich  we Itiid  d ia l A laska law  p n vrin s  dn* I|iie*.

Anlei j* entitled in judgment as a mailer n| 
law.*

141 Alllmugh we generally rev iew rulings 
on juiuditr and rntifientinn for abuse n[ dis­
cretion.1 we review »le linvo the underlying 
legal quest inns.1 such as whether a party is a 
real party in interest under Alaska r n  il Rule 
17(a).

I). O n lin e  n f  A o n :

Savage Arms cliallenges llie superior 
rniirt’s ruling that Alaska law governs Ihe 
issue nf successor liability. Il argues Dial 
Texas law sltnuld apply because all transac­
tions relevant lo its purchase (f  Savage In­
dustries’ assets occurred in Texas. In Sav­
age Arms’ view, the case hefnro the ennrt 
deals with the transaction between Savage 
Arms and Savage Industries, and the under- 
Iv. ig inn  does nnt hear nn Die choice of law 
question.*

Western Auto defends the fiqicrior court’s 
decision, contending that Alaska law should 
apply because the underlying injury occurred 
In Alaska. Western Auto also reasons that 
successor liability is hut an extension of 
products liability law, which is itself a Inrt 
doctrine.

Texas statutory and case law seems lo 
disfavor both traditional and modern doc­
trines nf successor liability,7 lail neither this 
court nor the Alaska state legislature has 
resolved the successor lialiiliiy quest ions pre­
sented in this case.

lion  r.f in ler5pnn-.nl lo rl im m unity, even  diotiph 
llie o n to  acciden t d ia l in sp iie d  llic  u n i mi ii eve* 
fu r r e d  in  C a n a d a  See III III 7(41-HI There, w-c 
H ealed  die in lcrspotisa l im m unity q iicsiin n  in d e­
p en den tly  ot ih e  u n d erlying tori q uestion, and 
fo cu sed  on  d ie  spousal relatio n sh ip  b etw een die 
p a n ic s  la  d ie  Invvsull. See id  lim  m apply ihe 
Aontiiong  ap p ro a ch  h ere  o n ly  Itcgs d ie ip icsllon  
ol vvliedicr su cce sso r liah ilily  should l v  licaied 
us w holly indefvendenl. Anniuong doe.* nol con- 
liol.

7 . See lex. B u r C orp . A cl Ann a n . 5 10(B)(2)
I V ern on  1997); Mndgrlt r . Pas son A fn.-r/i. Co.. 
709 S  W .2d 755 . 75 9 -5 9  ITea.A pp.1966). *cc also 
Me See v. Ameiican liunsfei £ Sioiage. 946 
r  S u p p  495, 487 IN .D T c a .1 9 9 6 ) tho see lfe«r 
cm Resiunre.s Li/e lio . Co. »•. Cuhaidi, 553 
S  W .?d  783. 796 ITev C iv .A p p .19 7 7 ) lu niinp  ex- 
c rp iio n *  lor m erger, con solidation , and hand).

RAVAGE ARMS. INC V. WESTERN Al'TO RHI'H-AI'llr •» 19 I'Vil «* i AI... X i. Haul)
/VIIIS I'll .1.)

stale with tin- most significant i-iir|»vrnli- can- 
taels should apply to smei-ssni lialiiliiy ques- 
lioiis.'-’ The Revenlli ("in-nil held similarly 
ill fin iz  i*. I lln ilii Ii CTiv/i." liiii several fcrli-t 
ill district cnurts hove explicitly applied the 
law ol tin- stale with tin* inosl sigllifunnl 
Inrls coidaels." anrl stair* cniiris have split 
on Dir- ques! inn.11

16) Wp decline lo lollnvv I tic f ifth  nod 
Seventh Circuits, tiecanse we Ivelievi* Dial 
wlu-n a defective product causes |v;it«iixI 
injury, successor lialiiliiy is most appropri­
ately rhai'jirlerizcd as a torts question. Rue- 
cuss or lialiiliiy is essentially an ex|iansiun >*f 
products lialiiliiy law, which derives from lorl 
principles nf negligence rtnrl strict liability, 
ami rejects cnntnirl-derived requirements 
such as privily. The piir|a*se nf the modern 
strict lialiiliiy regime "is lo insure Dial Ihe 
cost of injuries resulting from deferlive prod­
ucts |is ) borne by the miioufaelmers llud put 
such products on the market i at her Hum by 
the injured persons who are powerless to 
protect Ihfllnsolves.” '* Treating a successor 

par,He and contract lav . m e  ru in  v..imm, lialiiliiy question solely as one of contract law- 
fur example, has held Dial the law- nf Ihe would allow "the party who lu-nr-filleil Imm

13. f 9  I 3d  370. 376 I7 ili C n l*"*cl

We look to Du- Restatement iRocnndt o| 
Conflici of Laws lor guidance in resolving 
choici*-of-lavv issues.* The Second Restate- 
menl requires a si-paralp rhoiee-nf-law amity 
sis lur iuii'Ii issue pi-esftnted.1 Wp likewise 
fnllow Dus rule nl dr|N*tapo,'" and ileiermitu- 
the proper choire of law no the issue of 
successor lialiiliiy without regard lo other 
issues in Die case.

Before we ran address which stale’s law 
sliould apjily to this issue, we must first 
determine whether successor liability is bet- 
ter rlutracieriied in terms of contract nr 
tort." In one sense, successor lialiiliiy de­
rives from corporate and contrarl law. be­
cause il may require Die interpretation of tin* 
contracts that governed the transfer of as­
sets between corporations. Rid successor 
lialiiliiy is also a creature nf tori law- when il 
is claimed that Ihe successor is liable because 
a product defect has caused inj.uy or death.

Other jurisdictions are split as lo whether 
successor liability should In* evaluated using 
the choice-of-law rules governing tort or cor­
porate and contract lav . The fifth  Circuit,

9. Sir. e.g, Polmn C. Lews.* Cn. c. ARCO Cliemiral 
Co.. 904 F .7d  1 7 7 1 . 17 7 7  (A laska 1995) ("W h en  
r l in i ir  n l law  issues a r ise , vvr ro im o n n ly  l i t e r  In 
ills- Rcsiairmrrn /SecondI n l Cnn))tris lur |*nirl- 
a nee.’ ’ )

9. See R rsla li-m rn i (S eco n d ) n f Coivflicl nf l.nvcs 
I  145 cm i. it 1 1 9 7 1 > { " D ie  m a n s  liav-i* lo n g  rec- 
u g u iird  d ia l iliey a rc  nm luuind In d erid e  sit 
is*ner nuclei lire lo ca l lave nt a sin gle stale.

K i Run  e. Plr.merli Coip.. 89 F.3d 370. 374 I7di
C n .1 9 9 6 ) (tinkling d ia l under d ie S i-rom l Hr- 
s ia irm cn i icsi, " la )  cn u ri d ic re lo rr  c n iid iir ls  a 
n -p n ia ie ch n irc-o l la w  an alysis lu r ea ch  issu e in 
a  case, a llc m p iin f in  d c le rn u n c  w h ich  s ta le  lias 
Ihe nmsi s ig n lfira n l r u iila r ls  vv-ilti d ia l issu e.").

10. See B la ck 's  l .a w  D irtin n a rr 449 (7 lli ed  1997) 
lilefln ing d ep cya gc  a t  " la )  co u rt's  applicatim t of 
d iffe irn i stale ta w s  in  diftereivi issues In » legal 
dispute; c lio ice  nt la w  nn an  issue-bv-lssur tra- 
s it" ) ; see also B rya n  A G arn er. A D iclinnary nl 
kliKlern L egal U sage 76 66 (?d  ed.1995).

11 . See. e.g., Ruiz. 99  F.3d ai 3 76  1‘ TTJhe cou rts of 
several slater h av e stru ggled  lo  decid e w heiliei 
( t in  cc-ssor b vliililv  la w ) is a pari nl rnr|vniau- law 
ni in n  la w .' i

17. See U'eJih r. R i.lgcif Math. Mfg. Cn.. 7 5 0  F.7d 
3n9. 374 (5 lh  C lr  I995)

14. Sir. r . f .  F.de v*. Moel/ei I'tatip Cn, 657 
F S u p p  656. 658 n I (II T n ln  I0 9 7). tit • ne'er it 
ii-O/i n n  ilille irn i gioionli, Flniinn  i t l lm n  M fc . 
9 n 7 r  ? d  570 , 5 7 9 -8 0  IIO ili F it  I999), Reed v. 
Amoming  ( ‘n i l  Cn. 5 7 7  F .Fn p p . ?46, 749 
( F t )  A ik  I993), Kru;en  c  A noted Indus . *77 
r S u p p  1 36. I 4 I - J 7  ( I M I M u li  19 79 ). d ll lined 
lo  /n//iiii- n il nlliei ginnndi. Iid im on  c. t'euha 
G um p, Inc.. I9I F 3d 7 3 7 . 74 6  (M il f i t  l " W )

15. See, e .g .  In re 4 1 he.1 t ill Liiigmioti IRel/l. 5 1 7  
A ? d  6 9 7, c 9 9  ( P i I  S n p ei 1996) (h o ld in g  dial 
cn ljv m a le  lav* stinuhl a p p ly  In-raiise key rpu-slinn 
w a s  le g a l e ttec l n l c o n t ia n s  la-lw-rl-n im p n ia -  
linns), A i net tra il Nonusarns, Inc. e. A’nn ll'i'i-i-ii.v 
tiiif 'g . S.R.L.. 649 5 o .? d  56 5. 5 7 0  (A la .1994) 
(h o ld in g  d ia l cn n O irl u ile  fm  lorS ca s e s  slinuld 
a p p ly  In ro ip n r u le  surrrsM M  lia liiliiy  issu e) See

* nltn  Dav id  W . P nllak. Successor I  io liilnv in Asset 
A iVinsnmiis. 1 1 7 6  f 'L I / fm p  85, 10 7 -17  (1999) 
( ills iu s s in g  ililte ren l ju r isd ir lin n s ' appinnchi-s |o 
elinier-iil-lau- issu es foi su rre ssn i lia liiliiy  
chum s).

16. Itt lc ip il/a i 71acini Cn v. f ie r i .  593 l'.? d  8 71, 
878 (A laska 19 79) (rpm ling Chits v. F i/lh  Are. 
Clnssin Co.. Inc.. 454 I* ? d  ? 4 4 . 748 (A laska 
1969)1, a re  also G tiriiin tn i i . i i i l ia  Pi HI f t  Pauls.. 
Inc.. 5 9  C a l.7 d  5 7 . 7 7  C at K pli 69 7. 3 7 7  I* 2d 
8 9 7 .9 0 0 -0 1 (19 6 3 )
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llii' bargain |l« l escape linbilily even though ship between Ihe I nn  litigants is lOclM'ed In 
I Ii** party wlin Irnnslerreil Ihe benefit would Alaska. Alaska law should govern.
In.',’ w n ,w rt lu'en We llierefore coiuhide il.nl Hie mnmrior
ro„s„„,mated." '• Such a resnll would im- rn,(|1 (|- ; en . hv m ,.rinding Ilnu Alaska
ileriiune ihe principles I  govern nur prod- |n  ll|p'  ifs(lc. of I(ll1
■ids liabililv law. And nllhonph Savage |j„ |,j|j|V
Arms argues iliat Ihe public policy behind
pro,I,ids linbilily law is of “lillle interest" r  S h iw o m t  U nhilili,
lif*n* Vtwlern Aiilo ptlivliUM.'iJ |j;ihj|i*
ly insnrimci* llud fully protected il. W e s t e r n  Savage Arms challenges Western Autos
Auto's Fiiil does not pursue a commercial summary judgment nn Ihe issue of sucressnr
cause of action. Because Western Aide's liability. !• at'gues that it shniild not be held
insurers settled the |x;rsnmd injury suit, liab'e even if Alaska law applies. This argil-
Western Aulo now stands in Ihe inn plain- " ,p" ' ip' " ps nf impressiou in Alas- 
Itffs shoes. kn.

T hus in fonloxl of a claim Hint a #lrfi*rlive |7 ,# | fiRnerally, "hen nnp company Fells
prodiirt Iuif mused personal Injun*, we think nil ii? assf*l5 In  anolltur. llie acquiring rnrpo*
FiifiTFFur lialiiliiy is more aptly ir»*»lr*<l ns a ration if nnl liable for Itie tlchl** nnrl liabilities
mnller of Imi law. nf tho Felling company.1* CoiirU liavp Iraili-

Hi] Having delerndncd that successor lia- ' in"allv n fco p itad  four exceptions 10 this
liililv in n products linbilily context is best n l k  ° r non-liability, where III the purchaser
characterized as part of the law nf tori, we ^ I'rP ^ l.v  n|' ImpHdUy a p e e s  to assmne lin-
mi.sl now decide which stale's laws should hili'.v* <2) !,!!!!el !«"*■ » nmmirtlu In a
applv to the case at hand. The Second Re- ‘’onw.Hrintion nr merger. (3) Ihe purchasing
statement stales that "with respect lo an ''''T « ra lion is a "mere   on" of Ihe
issue in tort." courts si,mild look In Ihe lnc.il fe,linS .wpnratinn. or 14) Ihe transfer
law of the state will, the "n.nst significant "n" " ,n'5 ,0 li,lle mnrp ll,an 8 “t|,am '' ,rami-
relalionship" lo .he parties and the occur- flrlinn ,n ovni'1 lia,,ili,it's "  Mn,p rpppnll-v*
fence.'1 We conclude II,at Alaska has the Koine courts have recognized three addilinnal
must significant Inrls rnnlarls m il, this legal “»noriem " excepllnns lo the rule of non-linl.il-
issue. We look in particular lo Ihe mulerly- i(>'; " ie "COMlimli,-v pf enterprise." "product
ing tori action that gave rise In this litigation. Iinc*" anrt "^"r-to -w am " exceptions •'
.lark Taylor and his son were both Alaska Western Antn argues that we should adopt 
residents when the accident occurred. Tny- any one of three different successor liability
lor purchased the rifle in Alaska, and (he doctrines in this case: the traditional "mere
rifle was being used here, where its defect continuation" exception and Ihe modern "con-
injured his sun. The defect lhat injured linuity of enterprise" and “product line" ex-
Taylnr's son potentially endangered any |>er- ceplions. We first identify which exceptions
son within a lethal vicinity while the rifle was tire available under Alaska law, and then
being used in Alaska. Finally, Jack Ta.vlnr remand for the factual analysis necessary to
litigated his suit against Western Auto in ascertain whether successor liability is prop-
Alaska's slate rniirls. Because the relation- er in this case under any of the approved

I7 . A'.u-.-crj. 4 77 F S u p p . at | 4 I. (d) llie p la ce  w h e re  llii* relatio n sh ip , d an y . be-
iw e cn  ihe parlies is* t'rnlrieo.

IS. S c  R cM iiiem eni (S e co n d ) nt f u n D i d  n l L aw s Id. S I45I2). W c e v a liia le  llie s r  la . > i «  and ran -
k I 45II). To d r lm n fn e  the p l.ice  o f  oio>l signifi* la d s  io  tigtil of ih eir ’T e la iiv e  im p ortan ce lo  d ie
(Mill le la d u n d iip , We look io: p a n ic iila r  issu es io  ea c li ea se. Id.
Ill) ih e  plnl e w h e re  ll .e  in ju ry  o c c u r re d . 19. See I'ollok. supia nm e IS. a l 99; see also
0 .) llie  p la rc  w h ere  llie  r iiiid u c l ea u siu g  llie  injn- R i.lu .id  A E psiein , Tm/. 411(1-02 1 19901.

ry occurred,
f . )  ill.' d .tiu icil. rCMcli'ncr. n a lin n aliiv , p la r c  nf 20. See Poliak, ru/im  nnl. la . al 100-0 )

im u ip i.ia lio n  n od p la c e  o l Im .m ess  o l llie
piirdes. nod 71, See id. al 103-08.

SAVAGE ARMS. INC. i.
I ' l l . - * .  I f  I ' J d

except inns. Tin-sii|ierinr cmiri did mu spe.i- 
fy which except inn justified ils inipesilinn ill 
suc. i'ssnr linbilily against Savage Anns.

1. T in  lu i i l i l i i in i i l  " i i ir i i  n u l l  in  m i l  in n "  
iju'/illiin

till Courts have Iniditinnally irn|xisi*il lin- 
Idlity on surcessur eorjinruiions whero Ihe 
sui eessor corporation is “merely » ennlinna- 
tinn" of the selling riii'poi'atiim.** The pri­
mary elements of the "mere continualimi" 
except ion incluilr use by I lie buyer of Hie 
seller's name, locution, and employees, und a 
common identity of stockholders and di­
rectors.31 This well-established exception, 
stems from judicial refusal to honor a trims- 
union wldch is “little more lliun u shuffling 
of r«r|H<rnte forms, lucking imy fimduniontal 
rhuiige with independent sigidlii-unce."31

WESTERN AI'TO S I 'IT I.Y  Aluskn f,5
49 Ml.tki. 201.11,

till line" l-.\i-i-|iliulis Wi- l-i.lu lllill- Ihnl llir- 
furls ill this ntse nre ill-suili'il lo tin* “product 
line" OM-eplion. und we therefore derlim* in 
consider il ut this lime,33 We do, luovmer, 
udnpl llie "ciiniimdty of enterprise" ox rep- 
linn, for the lea?.ms explained l«4ow.

111,121 The “conlimlity of enterprise" ex- 
rcplinn is nn oulpuw lli nl ihe iriiditiuiiid 
"m ere l oiiliinuilinn" llieor.y of liability.311 I 'n- 
der this exception, n siii-cessnr coiqmratinn 
may lie held liable fur injuries caused by iLs 
predecessor's products where the litlnlily of 
llie tnmsni'linn between the suieessor and 
tho pri'deeessor demonslrules u bnsic coiili- 
nniiy nf ihe prede*'es*,..r eniirprisL-.3* The 
siii'cessnr nin.v lie held linl.le e»en though ihe 
sale of nssets is (or ciish ami there is no 
eonlimtily of shnrelioldeis.1*

IIH1 Tin: “mere cnntinuaiion'' excepiiou is 
avuikd.lt* fn  clnimunls seeking tn impose lin­
bilily o n  a successor rnqmrnlinn for prodnrls 
mamifiuiured by a predeciissnr, Alilioiigh 
Suvngt- Anns argues that we shnnlri not 
adopt this exeeplinn, we disagree, Iwrmise 
this is a well-reengnized exce|ilinn, and we 
sec- no reason lo reject ils application here. 
We therefore hold that it is avnilahle under 
Alaska law.

2. The iiiiulrrii "n n ilim n lii n f  rn lrr/irisr"
M a p t i t m

Western .Amo also asks us tn udnpl the modern 'Tonlimiity nf enterprise" and "prod-
22. See id  a l 101.

23. See id.: see t i l ' l l  r l i i lh p  I. Iiliim lk-Ir. Tlte 
Cmiiniiiii} ol I hi Eincrjin\i /).,. oi.u-, (
Sunc*.*0iship in thnied Stulls Line, 10 I’ ta. J. 
t o i l  L. 365. 371 11996) ("T ile  d o r lr in c  . . .  is 
appln  at.lc on ly w h ere the iiirrcr-xni lias the sam e 
s lix k l.n lilrrs  a s  llu- p ird c c e s s o i an d  rn iu tu ris  llir  
sam e b u sfo css  w ilb  ll ie  sam e in a iia i'cm ciil. I.tcilr 
lies, em ployees, p io d u c ls . and  Uitde n am es.").

24 . U lum trciy, supra n n lr  23. a l 371

25 . U nder llu- "p ro d u ct lin e "  r ir c p iin n . a  Mu res- 
sur w ill he liable il il arq uiir.x  su lw ian iia lly  all ol 
d ie p ie d cccsso r 's  a sse ls  and iiiu lcriak cs  csscn- 
lia llv  d ie sam e n ia n iila c iiiiin g  o p cra iio n  o f  d ieSi.mr o f  sim ilar p ro d iic is  S ir Ru\ i*. Alml C0171, 
19 C a t.3d 22. l3 h C ii l .R p l l .5 7 4 ,  .Set) P .?d 3, 3 -11  
11977); 6 )  A tn.Jui'.?d Products Liuliih ly  fe 133
(19 9 7); ro lla k , snjuu  o e ic  15, a l (1)4-16 . Re-

11.1) Tims, wIii'ituf Hu* Inuliifoiiiil “mere 
eoniionniinn" p.xcepiinn di!|u*nds on the exis- 
lence of identical shareholders, the "continui­
ty nf enterprise" looks hrynnd Hint formal 
reqiiiieinonl and considers llu snlislniwe of 
the underlying Irnnsurlinn.31' The key I'av- 
Inrs under the "continuity ol enterprise" ex­
ception, first ariii'iilnled in T u rn e r v. H ilnnn- 
units Chhinillji Co.;30 are: (I) rnnlinm'ly nf 
key pcrsnnrud, assets, and luisiiiess upoi-u- 
linns; (2) speei'y dissolution nf the predeces­
sor corporation; (3) assumption by Ihe suc­
cessor of those predecessor liabilities and 
obligations necessary for coniimialion of nor- 
mill business operations; m id  14 ) I'Oiilinimtinn

1 HUM- d ie  f a d s  in  lid s  r a s e  s cv io  ilt-siiiicd  10 it.is 
•-%*'i-j«iinn. w c  ili-i lin e  10 evatiial.* ll ie  w is ilo m  o f 
ad op iin p  ilte " p . ic lu r l  lin e "  il ic o r y  a l tins lim e. 
On. .I.-, isinu  tod.'o clues n ol p ic .  lu d r  further 
ro n s iili 'iu iin n  0/ this c x ii 'p iu .n  111 an  u p p io p n a ie  
v a s e

26. Sec R ir ltu id  I. F u p p , J r .  Rah sipnuip Sucres- 
sin l.n iliihn , 1999 tl III I. R ev. 8 45. 84f  St 11 16 
(1999).

27. S it 63 A m  Jm  .2d PuidnCIS I nihility § 179

28 . S i t  1i i i i i i-i v. H iliit iiin iiii' Cits. Co., 3 97 M ich  
406, 244 N A V .?d  673. 8 63-84 119 76 ), f u p p .  
supin n o le  76 . a i 848-49.

29. ire  63 All)Jill.?d Puellu II l.nitillin k 1)0

30. 3 9 7  M ich . 4fl6. 744 NAV J d  8 73  (19 7 6 )
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ol ciii|xii'ali' identity31 This is a limited 
exception I hill looks |>asl Ihe identity nf 
shnrohnlders anil dirpelius. and Incuses nn 
whether llu* I nisi ness itself has been Inins* 
fnn eil as an ongoing ciuicniii.

Only a minority ul runrts have llnis far 
ado|i|ed Ihe "oinnimiily of enterprise" excep­
tion.53 And Ihe American Law Institute re­
cently declined tn adopt both this exception 
and llie “product line" exception lur the Re­
statement (Third) of Toils.1'1 The Third Re­
statement's commentary imlicnlcs that the 
vast majority of courts considering these 
modern exceptions have rejected them.1* Al­
though there is some dispute alioul exactly 
how man.v jurisdictions have decided the is­
sue,35 it is clear that a majority of jurisdic­
tions have not adopted the "continuity nf 
enterprise" exception.

Critics of the modern exceptions (such as 
"continuity of enterprise") argue primarily 
that expanding lialiiliiy harms the overall 
economy liy making il more d if f ic u lt  for com­
panies In reorganize nr sell their assets with­
out destroying the value of the ongoing liusi- 
i ip s s  enterprise.3* For example, they assert 
that a huyer interested in purchasing sub­
stantially all of the assets of a corporation 
will, In some cases, decline to make the pur­
chase if il will be forced to assume lialiiliiy 
for past product defects as well. As a result,

3 1. Srr ui a l 883-8*1; srr oho  Poliak. Siipiu nnlc
15. a t 103; 03 A m .l i i i .2d  Piu iIm i .% Liahitny 

§ 132.

32. S ir  R.*M a irn n .n l (T liio l) nf T o ils : IViichii'Is 
Liab ility  §  12. R , p o rte rs ’  N o le  ui 2 1 5 - 1 9  11998).

s i i i i i c  corporal ions will bo unable m lind pm 
chasers, and will iivtcad he forced lo sell oft 
the corporate assets on a piecemeal basis, 
squandering any ilcrumulalcd goodwill.3' 
Such a piecemeal sale Would give a cnrixiro- 
tion certain economic advantages: the sell­
er's shareholders would be able to receive 
full value for the remaining assets, and suc­
cessor liability would not flow to the purchas­
ers under any of the traditional or modern 
I henries.3* But a piecemeal sale would cause 
an nnpning business to he Inst to society, anil 
potential claimants would lie no belter off.

This argument, although compelling in the­
ory, seems to paint an incomplete picture of 
the economic realities. If successor lialiiliiy 
is expanded to include the "continuity of 
enterprise" exception, some companies in­
deed might he unable tn find buyers for their 
ongoing businesses. But we have not been 
referred lo any evidence that adopting this 
modern "continuity of enterprise" exception 
(nr the marginally more populai “product 
line" exception) has in fact increased the 
number of corporate liquidations or piece­
meal breakups, nr ihnl rejecting the modem 
exceptions has in fact decreased liquidations 
or piecemeal sales,.311 And our research has 
not disclosed studies that have so concluded.

We also note that permitting successor 
liability under the “continuity of enterprise"

(cssor C u p p  slu ics d ia l c o n n s  n u n  preiing d ie 
la w  ot M ississippi, O hio, an d  S o u ili C arolin a 
have a lso  reco g n ized  an d  ad upled  llie  "cnnlinui- 
ly  nf en lerp i fse "  exi'epitnn- See t  npp, sopor 
note 26, nl 854 n 44,

33. S ee  id §  12 i  nn b  nl 210 &  R ep o rters ' Nine 
a l 215-19.

34. See ill. 6 12. R ep orters' N n lc ul 2 1 7 -1 8 . T ile 
R rs la le m e iii Idem  d ies on ly i lu c c  M ules w h ere  
co u rts  h av e ad op ted  llie " c o n lin u ily  o f enter* 
p ris e "  ex cep tio n : A labam a, M ich iga n , and  N ew  
lia m p s liiie . See id. a l 2 19 .

3 5 . T h e  T h ird  R esia iem cn i lists Iw e n iy  ivvo s lates 
in w h ich  s ta le  t o m l s  lo r  federal co u rts  ap p lyin g  
sta le  law ) luive reje cte d  b olti ll ie  "c o n lin u ily  o f 
e n te rp rise "  and "p ic id u ri lin e "  ex cep tio n s. See 
id. § 12, R ep o rters' N o le  al 2 1 7 -1 8 . B ui one 
co n im en ln tor esltm aies  d ia l o n ly  e igh teen  juris- 
dirtin u s us ol m id - 1998 had  arlu allv  r r jc r le d  die 
m od ern  ex ce p tio n s , w h en  co n sid erin g  llinsc 
s later w h o se highest co u rts  had  y e l lo  tid e  o n  llir  
issue. See C u p p , su/irn n n lc  76. a l 8 5 2 -5 4 . Pro-

36 . See R esia iem cn i fT liiid )  o f Torts. Products 
l.iab iliiy  § 12 cm l. Ir. a l 2 1 1; E p slrm  supra nole 
19. at 40 0-0 1; M ich ael D. G reen  Fairness and 
Stirs'essm Liability: The Limits ol ihe Commim 
Lass* 1‘iucess, 8 Kan J L. Al Hob Pol \ 11 9 , 121
(1998).

3 7 . Six E p slrin . supiu n o le  19, al 401; Restate* 
men! (Third) o l T o n s : P roducts l.ia b iliiy  § I? 
cm h  b . a i 2 1 1 .

3 8 . See E p slrin , sn/na lim e 19. al 4 0 1-0 2 : Re- 
sia icin en i (Third) o l T o n s; Products Liah ililv  
§  I,* cm l. b, a l 2 1 1.

See. cp.. R esia iem cn i (Third) ill Tnris: Prod- 
•ir,s L ialiiliiy  §  12 m il  b al 2 1 1  & R eporters' 
N m e al 2 1 5 -2 1 ;  E psiein . snpta nole 19. a i 400- 
02; G reen , snpta n m r 3ft. a l 121.

SAVAGE ARMS, INC. v.
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exception will nm riiscnuropo Ini'ge-scale 
transfers so lung us aniicqiaied fuw-smh- 
liabilnics do nm exieed llu- value nf llu- 
ror|xiratinn'f anmmilaled goodwill. I're- 
Mimahly, many rng|viroli«ns will coiitiniu- in 
engage in eflicipni anil priuliiclivc transfers, 
with the purchasing firm merely fncioping 
inln the pni'cliase price (lie cnsl nf I hose 
fuvrcssng liabilities.'" When firms emu met 
fur an asset transfer where llir- basic enter- 
prise is to lie imitimied, they negotiate In a 
price dial reflects the fair market value of 
the transfer, taking heed nf I lie risk nf fid lire 
claims.*1 The purchasing firm vvill value any 
potential successor lialiiliiy claims at least al 
the incremental cost o f nhlaining insurance 
coverage against Fuceessur liability for 
l)lpm.‘, Where tlial insurance is too ex|ien- 
Bire or is unavailable, negotiations cmild col­
lapse, and the firm will either continue lo 
exist land be subject lo lialiiliiy claims) nr 
liquidate (and future victims will receive nn 
recovery). But in many cases, we would 
ex|>ert selling and purchasing firms simply to 
negotiate to a rational price that takes ac­
count of these potential claims. The pnsilod 
negative efferls nn Ihe overall economy are 
loo indeterminate and speculative In out­
weigh the policy of ennqieosatinp persons 
injured by product defecLs.'3

The same reasoning applies to the Restate­
ment authors' concerns regarding potential 
“windfalls."4' In many cases, a predecessor 
manufacturing company vvill tie purchased liy 
a larger, more finaiicially-snmid rnr|xiralinn. 
Tlie rule we adopt here does not limit injured 
plaintiffs' recovery lo the value of this assets

40. See Cupp, su/nu n nlc 26. al 8 6 1-7 7 .

4 1 . See M ich a el 0  Cieen. Successor L ia liiliiy : the 
Sui*ehonly ol Siaiulnry Re/ona in Pulled Pinduel 
Lia liiliiy  Claimants, 72 Cornell L Rev. 17 , 40 
11986).

42. See id. 41 40; C upp, supiu m ile 26, ai 862 n. 
90.

43. See E p sie in , snpia nnlc 19. al 402 (ex p la in in g  
dial I 'o q m ra iiu m  a rc  learning in  navigate mod- 
crn  successor linbilily  rules).

44. See R esia iem cn i (T n ild ) n l T un s: I'rn ilu rls 
L ialiiliiy  6 12 cml. Ii.. al 2 1 0 - 1 1.

45. Id. s i  210

IVESTEUN AUTO S I 'I 'I 'I .Y  A lu s k u  5 7
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piii'iliiisi'd liy the sini'j'SMir i„r|8iiiilinn, sn 
tiici'i* i-iiiild ennreiv ably lie- situations in which 
product 1I1-led virliins would ri'coive a linger 
recovery th a n  they cnnceivably cimid have 
ri'cejveil luid th e  pioiloccssai cinqxiny re. 
maim'd on nngnjng cnncerii. and been bank­
rupted by llip InLol claims. TIip KcsiAlcmi-nl 
aiillmrs view llm added recnveiy |wilential as 
an "injustice" tn tlie succi'ssng rnr|iuralinn.u  
But wc lliink llie Heslaleinonl analysis de­
feats tlie nssumplinns b e h in d  Inrt taw, We 
assume that merit-minus claims will be paid; 
I hill they are sninnlin.es not paid dm1 In 
insolvency dues not cluinge 1I111I iniderlv hig 
assiunplinn. Tn cluiracterizn as a "windlaH'' 
full recovery fur losses caused liy product 
defects unjustly rlmllcngcs llip legitimacy nf 
the injuries suffered. And once again, pur­
chasing rnrpnrnlinns con attempt In account 
for this risk n f  loss in Ihe piireluisp price.

The other nbjrclinns In expanded siu-eps. 
stir lialiiliiy rules are nlsn not dif|Wisilivp. 
.Sili'ri'SMir liability jvitenliolly conflicts with 
maximizing the value received for bankrupt 
estates.'* Bui wc see nn |v>rsnasive rriisnn 
tn favor rnrjmrnie creditors over claimants 
later injured Ivy Hip seller cni'|vnrai inn’s 
products.** Also, some courts have argued 
Ilial llie modern exceptions impose lialiiliiy 
on ('iililies liaving nn causal relationship with 
the harm.** But basic in the "cnnlimiii.v nf 
enterprise" pxceplinn is (hr preservation nf a 
substantial jwrtion nf llie goodwill nf the 
prpderessnr cnr|Kirolinn; Hie successor is 
fimdamenlally llie same emerprise as llie 
predecessor. Wlicn a firm negotiates to 
purchase another cnr|«iralinn, keeping the

46. See M irlu  tic M M organ , The Denial o l F a lu if 
l in t  Chinos in In Rr Pipei A iie iafi: H ill ihe 
(nu ll's  Quicl-Fis Snhilinn Keep ilte Delnm Fly• 
in g  Ihp li 01 Riing 11 Clashing Dmss 1? , 27 Log. U. 
r t i i  L ) .  27 . 3 6 -3 7  II99S ).

4 7 . N n o i’lhtTess, (rd e ral lin o k iu p ir y  la w  m ay  gov- 
Cl 11 w h d h e r  p o ie n lia l r la u n s  Inr in ju ries 111,1 y e l 
ins 111 m l  m a y  lie d is c h a ig r d  In a lian k ru p icy  
p i> u ceilin g. In iliis  c a s e , d ie  F irsi C ir m ii  lias 
m l c l  d ia l lliere  is r,n d is r lia r g e  nt W estern  
A m o 's  c la im s . See infia  iin lr  56.

48. See, e g , Pohns e. ( lu l l  Lipiip. Co., 802 f\2 d  
75 . 6 2 -5 3  (Ail C n .1 9 8 6 ); Jnhiisnm I*. Amsied In ­
dus.. Im . 83(1 r .2 d  1 1 4 1 ,  114 4  (C n ln .A pp 1992), 
see nlsn R es ia iem cn i (T hird) o l f u r l s  r im ln r ls  
L ia b ility  5 12 c m l b , 111 210.



f)8 Alaska ix pa c ific  uiii’oitri-'n, :iii s e r ie s
"citlftrprisp" inlarl, ii mnsi milifip.ilr- any 
|mlpnlinl successm- liabilities anil negotiate 
an appropriate price-. Tn pi-rmil the succes­
sor, which presumably pegnlinled a iliscimnl 
fur pntenliol successor liabilities when dick­
ering nver I In' pnrelutse price, In mnirl liahil- 
ily based nn luck nf causal inn would give ihe 
successor an unwarranted windfall.

Finally, this new rule will also have llie 
cffeci nf encnuiagiug existing cnipnralinns in 
produce safer |irnilnrts, in keeping with llie 
public policy yimls llial iniileiiic product lia- 
liilily law generally.4* Cnrporrttiims are cur­
rent ly mnlivaind in cnrrecl defects in reduce 
llieir nwn exposure In lialiiliiy, hut the tradi- 
linnol successor lialiiliiy rcyime uuderniines 
lhal ineenlive by giving the inanufuctiiring 
rnr|sirnlinn another nplion: nlferiny ilself for 
sale m a new investor. Wiihnni successor 
liahilily, Ihe nriyinid shareholders can receive 
full rnni|M!iisalinn for Ihe cnrrenl value nf the 
firm, willuuil sharing the Imrden caused by 
any defective products manufactured before 
Ihe sole. The rule we announce today will 
give manufacturing corporations additional 
incentives lo market non-defective products, 
in order lo maximize llip corporations' mar­
ket value in event of sale.1"

Rome commentators,*1 including the Re­
statement anilines,11 reason thal legislatures 
nre heller situated Ilian courts to define the 
parameters nf successor lialiiliiy. Rut we 
Ihink this is nn appropriate subject for judi­
cial decision because il is directly related lo 
products lialiiliiy law, a d o c t r in a l  road long 
traveled by courts.11 For example, llie four 
traditional exceptions were created by the 
courts.11 There is also some suggestion thal

49. Sti' C upp, a nolo 26. nl P 60 -63 (arp iin ^  
ili.il p ic .ile r  s u rre s so r  liab ility  w ill il iu n n e l re- 
ip o n siliiliiy  b a rk  o iip in u l p ro tln ri m nnufuriur- 
ci).

50. Sri1 id. T lii* in c e n liv r  h olds ii'iu* until ilie 
firm  kn ow s iliui its lin h ilu ies w ill n iu s ir ip  a n y  
goodw ill sivitilahli1 in  he fo ld  B ui co m p a n ies  ill 
f la t  position  w o u ld  nol h r iv lev a n i in iliis  sue- 
rrs sm  lia h ilily  issu e, b eca u se  n o  b u yer w o u ld  p a l­
lor an  nnpnm p r o n c r r n  valued  a l less llum  its assets

5 1. Si'v, e.f ;  G reen , sapm n o le  AI

52. See R es ia iem cn i (T hird) o f T o rls. Prud ucis 
lia h il ily  § 12. H e p n rie iV  N o le  a i 2 ) 6 - 1 7 .

legislation in oilier stales has failed In  ad 
dress these problems.11 Wp see no reason to 
nwuil legislation hefore addressing lIns issue.

Wp therefore adnpi Ihe ’■conlinuily of en- 
lerprise" exception lo ihe general rule nf 
nonlialiility lor cor|xirme successors.

f 'm j ir ic ly  n j t i l l  yon/tun ry  jn i lp v i r i l l  
o il ie r

11*1 ] Although we here approve ihe "more 
conlinualinn" and "conlinuily of enterprise” 
except ions, il is nonetheless necessary lo re­
verse Western Auln's summary judgment or­
der for two reasons. First, material factual 
disputes remain unresolved. Many key fans 
are imrnniesicd, Inn certain im|Mrtanl fuels 
(such as Ihe percentage nf slock former 
sharelmlders in Savage Industries own in 
Savage Arms) are nol established by the 
record. Second, the uncertainty regarding 
the proper legal standard governing succes­
sor liahilily appears In have prevented the 
parties from developing the record to ad­
dress Ihe applicable legal lests. We conse­
quently remand for ronsideraiinn of the 
"mere continuation" and “cnntinuiiy of enter­
prise" exceptions In llie context nf this ease.

We also nole that Savage Arms is not 
shielded from liability by the fact that it 
purchased Savage Industries' assets through 
a bankrupley proceeding. The Firsl Circuit 
ruled in a related asjlert of this case1* thal 
Western Auto und Taylor were not "afforded 
appropriate notice nf the material terms of 
Ihe all-assel transfer, nor nf the chapter II 
plan" and therefore lhal llie parties to llie 
transfer, Savage Industries and Savage

5 3 . See C upp, mi/ i ia n o le  76 , ai 8 77-7 8

54. See C u p p , mpia  n o le 70. a l 87k

5 5 . Sc* C u p p , lupta  o o lc  76, a l 879-83.

56. In A pril 1992 W estern  A m o  hletl a th ird -p a lly  
ro in pliiin i ap aiosi S a v a g e  A rm s fo r in tlrm n ihc-v 
liun  or ap p u riian n ieo i u l da m a ges. S avage 
A lm s co m e n d e d  lh a l W estern  A ulo 's  cla im s w c ie  
b a rred  Iw the term s o l S a v a g e  lo d o m ie s*  bank* 
ru p lrv . T h e  Firsl C h e u il C ou rt o l A p |v a ls  ulli- 
m ulely reso lved  lire issue in W estern A u to s  la to r  
io  D e cem b er 1994. See Wetiero Amo Supply Co 
r. Sot'tiye Anns. Inr- t in  i f  Sm -jpe Imlm  . Inc.), 
43 F.3d 7 1 4 , 77 3  (Im  C u  1994).

V- SAVACI-: ARMS. INC. v.
1  Clrr •> IS r.3d

Arms, "are nol r-nlillpd In rely on Ihe prnl/v- 
live jurisdiclion nf | lie bankrupley court."15 
The lailurr In give proper notice and lo seek 
approval of ihe plan from Dip bankruptcy 
rnurt "prrrludpd a legilimaic basis fur un­
joining llu* Alaska fIiiIp  rmin art in n " 11

P. ,Im m iiil Articles ur Intiilnhsyihlr. Himn-ny
IIS, 16] Savage Anns mgiies lhal Ihe 

superior conn abuse,! Ils discretion Iw rny- 
sitlcring journal articles Western Auln snh* 
milled in snpporl of iLs summary jiidgmejd 
mol ion. Thes-e articles included sUilcinriils 
sllrilniled lo Savage Arms' chief executive 
officer supporting Western Auln's argument 
lhal Ravage Anns holds ilself mil In Die 
world as Die legal successor In Savage In­
dustries. Savage Anns asserts thal Die a r­
ticles contain multiple levels nf hearsay. 
Sinn* we remand for oilier reasons, il is 
unnecessary In discuss I his issue at length. 
]tul we address ii briefly here liecause II 
may recur nn remand. For purposes nf our 
discussion, we assume lhal Die CKO ulb.Tjrl 
the rlatenieiits attributed In him.

In effect, Ihe statements were uttered at 
least twice, first by Ravage Arms’ CEO and 
nllimiilely by the articles' million; upon pub­
lication. When Die statements were first 
tillered, the declarant was Savage Arms' 
CEO and the statements were nol hearsay, 
because they were admissions by a pttrty- 
npjwnenL1* Bin when the articles were of­
fered to prove Die truth of llieir assertions—
Dial llie CEO had made Ihe statements the 
articles attributed to him—I heir authors be­
came Die declarants whose out-nf-rmirl stale- 
menls were being offered inlo evidence. If 
llie ariirles were offered for Iheir tm lh, they 
normally would have lieen inadmissible hear­
say."' The superior court rejected Savage
5 7. id
58. Id. al 722.

59. See Alaska R. Evid. 801 Id 112) Idrfining sia:e- 
inr-rus by patty oppnncOII- as non-hearsay).

All. Alaska It. E vid . 802.

Al. Alaska Civil Rule 17(a) provides in iclrtrnl
pan:

E ve ry  artion shall be prnsci tnrd In die name aj 
ol die real parly In inlrre.w —  |A) pnny with

A'ERTKKS' At'TO R I 'I 'I’I.V Alnska f,f)49 IAL,Is 70001 
A r m s ' h e jir s f lt  n h je c D o o . b ill s o  f a r  a c  w r- r a n  
le l l  f r o m  I h r  r e c n r r l .  d irl not a d d r e s s  D ie  
a u ll in r - n s - i le i- la r a n l is s u e .  W h o ll ie i  il n in s l 
d o  s o  n n  r e m a n d  d e p e n d s  o n  w h e l l iu r  D ie 
a r t i c le s  a r e  o flr-re r l lo r  D ie  l i l l l h  n f  D ie  m a l-  
le i-s  I h e y  a s s e r t .

E .  Ite n l I  'm i i r *  in  / u lr t r s l
1 1 7 1  W e s t e r n  A i i I o ' f  l in b i l i ly  in s u r e r s ,  

A l l s t a t e  I n s u r a n c e  C o m p a n y  m id  C e r t a i n  l l i i -  
rli.-i-wi'ili-rs nl I,lo r d 's  o f  L o n d n ii  (U n d e i-m -it-  
e r s ) ,  f u l ly  p a id  I h r  e x p e n s e s  o f  r le fe n d in p  a n d  
s e l l  lin g  D ip  T n v lo r  la w s ii i l  a g a in s t  W n s ie r n  
A u ln .  R a v a g e  A r m s  m o v e d  In s i i b s l i m i e  D ie 
in s u r e r s  a s  D ie  p la in t i f f s  in  W e s t e r n  A n io 's  
i i i d r m n i ly  m l  io n . R a v a g e  A r m s  r l a im e d  t h a t  
D ie  iiis iirra 's  w e r e  t h e  o n l y  r e a l  p / n in lif fs  In 
i n l c r e s l  in it lc r  A la s k a  C iv i l  R u le  17(11).“  T h e  
s i i | u i i n r  r n u r t  d e n ie d  D ie  m o tio n , lu i l  a l 
W e s le r n  A u ln 's  s n g g e s l i o n  a l lo w e d  I h r  in s u r ­
e r s  l o  r a t i f y  D ie  n c lio n  o r  b e  s u b je c t  In 
s i ib s l i lu l in n .

W c  a g r e e  w it h  R a v a g e  A r m s  lh a l  il w a s  
e r r o r  not to  s u h s t i t u l c  W e s t e r n  A u ln 's  in s u r ­
e r s  a s  Ih e  r e a l  p a r t i e s  in  i n l e r e s l .  W e s i e m  
A u l o  m lm ils  D ia l A l l s t a i r  a n d  D ir  l l i u h - r » r i l -  
e r s  a r c  its- fu l ly  s u h r o g a le d  in s u r e r s .  W e s t ­
e r n  A u l o  b u s  ir lc n lif ie d  n o  | w s s ib le  r e m a in in g  
in l e r e s l  il lia s  in  t h e  in r le m n ily  c la im . T h e  
s n p e r in r  c o u r t  r e a s o n e d  Ih n l W e s t e r n  A u lo  
h a i l  a n  in t e r e s t  in  D ie  c la im  D ia l w a s  " d i f f i ­
cu lt  In  i le f in e ,"  a n d  lh a l  jo i n d e r  o f  D ie  in s u r ­
e r s  m ig h t  p r e s e n t  a n  in a i- e i i ia le  p i r l u r r  lo  
D ie  j u r y .  T l i e  c o u r t  d id  n ol c x p ln in  w h a t  
W e s l c m  A u l n ’s  i n l e r e s l  w a s .

A l i h o i ig l i  w e  h a v e  n o t p r e v io u s l y  a d ­
d r e s s e d  t h e  p r o p e r  p r o c e d u r a l  I r c a l m e n l  n f  
fu l ly  s u b r o g a t e d  in s u r e r s ,  w e  h e ld  in  M im ic i-  
p n l i l i j  n f  A vr.lw n ig e  n  Ih n n jh  (U ins lrn rJ ian  
if- E n g in c m v t) Co. 17 lh a l  r a t i f i c a t io n  b y  p a r -  

’ ' l y  s i ib r o g a l c d  in s u r e r s  is  a n  a c c e p t a b l e

w h om  nr lo  w-liosr n am e a r o n lr a r l Ira, b rvn  
n ipdc lor ih r  h rn cfil o l an n lh er, or a  p arty  
nirllini irrrl b y  s ia in lr  m av sn r in  rltar prr son's 
ow n  rinnu- w ilh o o l joioini* tin- p arty  lot w hose 
b e n rlil Ihr n rlin n  is lu n n g lil ,  . |R l.n ih ra- 
lio n , jn im lrr, or M ibslilnlinn |nl ll ir  rea l parry 
in in lvii-sil sh all h a v r llir  san tr r l/ r r i as il the 
arlin n  h ail Iw rn  roiorni-nri-rl in ll ir  n a o tr  of 
ih r real p a rlv  hr in ln r s i .

727 P.2rl 919 lAlaska I98A)



(Ill Alaska Ik I'.ACUTC REPORTER, 3d Si'll I IIS
substitute lor joinder 11 We there reasoned 
• lull Hide 17(a) did mil require joinder »l a 
partially subrogated insurer because ratifirn- 
linn satisfied llie policy rnni'enis underlying 
Dial rule.** We explained Dial ratification is 
generally adequate in eases involving partial­
ly snluogaied insurers herousc il protects 
agiiinsl imiliiple lawsuits, ensures llial the 
imeresled puny uinkes a formal appenranee 
in eoiiil. ensures that Ihe party is subject lo 
any rnml orders rnm.-eniing disrm «ry or al- 
lorney's fees, and assures lhal all inleresied 
parties hear Ihe burdens nf claims litigated 
on llieir behalf.41 Impliedly acknowledging 
llir key distinrtinn between partially and ful­
ly subrogated insurers, we noted lhal Ihe 
insured parly was nol a sham plaintiff be­
cause ils claim had nol been paid in full by 
Ihr insurer:

We further nole lhal |lhe insurer's] ab­
sence as a named parly in this case does 
nol mean ihnl llie action would be prose­
cuted by a sham plaintiff. TIip municipali­
ty was a real party in inleresl as the 
amount nf its claim had nol been paid in 
lull by 11 he insurer).1**’

This language implies that where, as here, 
Ihe insurer Inis paid llie full nnimint, the 
insured would be a sham plaintiff.

Wc have relic-d before on a Montana Su- 
pivnie Court case, Sto le  r r  rr-l. M u n i's  T V .
•f- Ai<)‘llnvi:r Inc. v. Dish-ici C o u rt/1 in de­
termining the proper procedural treatm ent of 
insurers.11 The plainliffh in Nil o il's  T.W had 
received varying levels nf compensation from 
llieir partly anil folly subrogated insurers.18 
Although Ihe court held Dial partially subro­
gated insurers could opt for ralifiealion rath­
er Ilian substitution or joinder, il effectively 
upheld i lower court’s ruling requiring sub­
stitution of fully subrogated insurers.1”

Critical commentary bears out the signifi­
cance of this distinction:

A3. See id s i 926

64. See id. al 925-26.
A5. Sec id.
AA. Id  al 926.

67. 168 Mom 456. 543 P 2d 13361197M
68. See Booth. 722 l'.2d al 926

The general role in the federal rinirts is 
thal if the insurer has paid the entire 
claim, it is the real pany in interest and 
must sue in ils own name. If im money nr 
enforceable promise lo pay money has 
been advanced, (hen IlmrP has not Ik-cii 
any subrogation and the insured remains 
Ihe leal parly in inleresl. This seems 
sound since il is logical lhal an insured 
who has no inleresl in the outcome of the 
litigation may nol bring suit.” ”

We find this reasoning jiersuasive, and con­
clude lhal it was error not lo require the 
insurers lo substitute for llieir insured.

IV. CONCLUSION

We REVERSE the order denying Savage 
Anns' motion to require Western Aulo’s in­
surers tn substitute for Western Aulo, VA­
CATE Ihe orders imposing successor liability 
on Savage Arms, and REMAND for applica­
tion nf Ihe doctrines adopted today and for 
further proceedings.
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Divorce judgment was entered by the 
Superior Court, Third Judicial District, An-

69. See N a n d i T V.. 54 3 P 2<I al 1337.

70 . See id. a l 13 38-3 9

7 1 .  6 A C h arles  A lan W iig h i, Arthur R M iller A  
M ars K ay K ane. Fedcial h u c iii i und hucednie 
§ 1546, al 3 5 5 -5 6  (2d eil 1990) ((nolnnlcs omit- 
led).

Sl.OANE
fllra, 18 r.3tl

clini'iige, Eric T. Sanders, ,1.. and wife appeal­
ed, Tin- Supreme Court, Cnrimmii. -I., held
thirl: (I) record supported finding • hill 
J2n,<!0fl note dial husband received from par­
ties' son in rnnneelinn with his purchase of 
parties' business was worth 510; 12) record 
supported assignment nl 579} nf marilul 
property In wife: 13) wife wns nol enlillrd lo 
have husband pay her fnliire medical costs; 
14) wife was riot emitled In bifurcation of 
legal divorce; 15) wife was nol enlillrd lo 
travel und living ex|ienscs inclined by At­
tending trial in Alaska; and Hi) allom ey fee 
award lo wife nf Jd.lRii was sufficient.

Affirmed.

1. Dir ni ce 0252.1
The I rial rnuri has broad discretion in 

fashioning property divisions in divorce ac- 
lions. AS 25.24.Ififila)l4).

2. Divorce e=>2R*t(8)
The valuation of marital pnqicrty is a 

faclual determination which will not be set 
aside nn appeal unless il is clearly erroneous. 
AS 25.24.ir>(Va)(4).

3. D inirrc ©=2kCr(K)
A valuation of marital pro|ierl,v is clearly 

erroneous and should lie sel aside if Ihe 
reviewing rmirl is led with a definite and 
firm conviction on llie entire record lhal a 
mistake has been made. AS 25.24.Ififlia)l4),

4. Divorce c=»2Rfi(5)
The superior court's equitable distribu­

tion of property is renewable under the 
abuse of discretion standard, and will nnl be 
rlisimiied nn appeal unless il is clearly un­
just. AS 25.24.IG(kaX4).

5. Divorce ©=223, 28<i(4)
The award of attorney's fees in divorce 

actions is within the broad discretion of (lie 
trial court, and the court's decision in hat 
regard will not lie reversed unless il is arbi­
trary, capricious, or manifestly unrcasnnnhle.

fi. Divorce ©=253(3)
Record in tlivorrp case supported finding 

that, for equitable distribution purposes, 
S26.000 note lhal husband received from par­
ties’ son in connection with bis purchase of

v. Sl.OANE Aloskii (J]
HI i4la.li, 1MIIparlies' business was worth J HI, linsbiiiel signed sale agreement under lime eon- slrninls no terms rleierniiued rmiliilnrally bv wife's allnrney. und wife pieseitlerl no eii- denee lo refute husband's claim I lull business would nol have siiffiiieiil funds to vepay inae. 

AS 25.24. KifKalM).
7. I)i« o u t  0 2 5 3 (2 )

Record in divorce case supported assign- 
meiil of 5791 of niucilnl property lo wife, 
despite lu:r claim Ihnl trial court did not 
sufficiently consider wife's ape, i.e., fiO; court 
did not find wife's age in be inqmiinni be­
cause husband was of roni|xirable ape oiul 
both were approaching retirement. AS 
25.24.150(0),4).

8. Dii on  e ©=2H2. 2R3
Wife waived api>elliile of her claim lhal, 

in awarding wife only 57'* of marilal estate, 
liial court did nol consider wife’s si III ion in 
life during marriage; wife neither raised lhal 
issue before superior court nor presented 
evidence or argument in her briefs that 
would have made her slat foil in life relevanl 
In pro|K-rty distribution. AS 26.24. Ififknu-l).

9. Divorce ©=253(2)
Record did nnl support claim lhal. in 

awarding wife only 57% of marital estate, 
trial rnurt rlid nnl consider wife’s health; 
court simply w-as not convinced lhal wife 
needed any surgeries lhal she alleged, rouri 
also commented lhal wife’s treatment might 
have been overly expensive, and rouri con­
cluded llial wife's health concerns were not 
so serious as lo prevent her from conl inning 
lo work in future. AR 25.24.100(a)(4).

Id. Divorce C=2R(i( 9)
Even if trial rnurt incorrectly concluded 

in divorce case tlinl wife w as capable of being 
gainfully employed, any such error was 
haroiles6 with respect lo marilal properly 
division, as rnurt valued wife's future earn­
ings al zero. AS 26.24.l(50(n)(4).

11. Divorce ©=239
Record in divorce case supported trial 

court's refusal In require husband lo pay 
wife's fill lire medical crisis; superior court 
found llial because wife received in excess of 
609! of marilal esiale and because she was
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A l a s k a  S u p r e m e  C o u r t  r e w r i t e s  liability l a w ?

B y  J t u  D s V V m  * > ®  A c s * u  T » * £ p  B a * v

O n  J u n e  3 0 ,  2 0 0 0 ,  t h e  A l a s k a  

S u p r e m e  C o u r t  s i g n i f i c a n t l y  r e ­

w r o t e  t h e  l a w  o f  p r o d u c t s  l i a b i l ­

i t y  a s  i t  a f f e c t s  a  b u s i n e s s  t h a t  p u r ­

c h a s e s  t h e  a s s e t s ,  b u t  n o t  t h e  l i a b i l i ­

t i e s ,  o f  a n o t h e r .  A  b u s i n e s s  t h a t  

p u r c h a s e s  a s s e t s  u s  a n  o n g o i n g  c o n ­

c e r n  w i l l  b e  l i a b l e  f o r  t h e  p r o d u c t  

l i a b i l i t y  c l a i m s  o f  i t s  s e l l e r ,  d e s p i t e  

w h a t  t h e  p u r c l k a a e  d o c u m e n t s  m a y  

s a y .

I n  S e w a g e  A r m s ,  I n c .  u .  W e s t e r n  

A u t o  S u p p l y  C o . ,  O p i n i o n  N o .  5 2 9 3 ,  

( J u n e  3 0 .  2 0 0 0 )  a  m i n o r  w a s  i n j u r e d  

b y  a n  a l l e g e d l y  d e f e c t i v e  . 2 2  r i f l e  

m a n u f a c t u r e d  b y  S a v a g e  I n d u s t r i e s ,  

I n c .  S a v a g e  I n d u s t r i e s ,  I n c .  s o l d  i t s  

a a e e t s  t o  S a v a g e  A r m s ,  I n c .  i n  1 9 9 0 ,  

a p p a r e n t l y  a f t e r  t h e  r i f l e  i n  d i s p u t e  

h a d  b e e n  m a n u f a c t u r e d .  T h e  c o u r t  

a c k n o w l e d g e d  t h a l . " [ g ] e n e r a l l y ,  w h e n  

o n e  c o m p a n y  s e l l s  a l l  i t s  a s s e t s  t o  

a n o t h e r ,  t h e  a c q u i r i n g  c o r p o r a t i o n  i s  

n o t  l i a b l e  f o r  t h e  d e b t s  a n d  l i a b i l i t i e s  

o f  t h e  B e l l i n g  c o m p a n y , "  s u b j e c t  t o  

f o u r  e x c e p t i o n s  n o t  r e l e v a n t  t o  t h e  

c a s e .  S a v a g e  A r m a ,  N o .  5 2 9 3 ,  s l i p  o p .  

a t  9 .

B u t  t h e  L o u r t  e l e c t e d  t o  f o l l o w  a  

m i n o r i t y  r u l e ,  a  r u l e  t h a t  w a s  r e ­

j e c t e d  b y  t h e  A m e r i c a n  L a w  

I n s t i t u t e ' s  R e s t a t e m e n t  ( T h i r d )  c f  

T o r t s  a n d  t h e  m a j o r i t y  o f  c o u r t s  t o  

c o n s i d e r  i t ,  t h  - t  g r e a t l y  e x p a n d s  t h e  

l i a b i l i t y  o f a  p u r c h a s e r  f o r  t h e  t o r t s  o f  

t h e  s e l l e r .  I d .  a t  1 3 .  T h e  c o u r t  

a r t i c u l a t e d  a  n e w  " c o n t i n u i t y  o f  e n ­

t e r p r i s e "  t h e o r y  a s  l o o k i n g  b e y o n d  

t h e  f o r m a l  r e q u i r e m e n t  o f  i d e n t i c a l  

s h a r e h o l d e r s  a n d  c o n s i d e r i n g  t h e  

s u h s t a n c e  o f  t h e  u n d e r l y i n g  t r a n s a c ­

t i o n .  I d .  a l  1 2 .

T h e  k e y  f a c t o r s  u n d e r  t h e  “c o n t i ­

n u i t y  o f  e n t e r p r i s e "  e x c e p t i o n ,  

f i r 6 t  a r t i c u l a t e d  i n  T u r n e r  o .  B i ­

t u m i n o u s  C a s u a l t y  C o . ,  1 2 4 4  

N . W . 2 d  1 1 7 3  ( M i c h .  1 9 7 6 ) )  a r e :  ( 1 )  

c o n t i n u i t y  o f  k e y  p e r s o n n e l ,  a s -

o n  w h e t h e r  t h e  b u s i n e s s  i l s e l f h a s  

b e e n  t r a n s f e r r e d  a t  a n  o n g o i n g  

c o n c e r n .

I d .  a t  1 2  ( i n t e r n a l  f o o t n o t e s  o m i t t e d ) .

C r i t i c s  m a y  a r g u e  t h a t  t h e  c o u r t  

w o u l d  b e  b e t t e r  o f T  l e a v i n g  a i g n i f i -  

c a n t  e x p a n s i o n s  o f  p r o d u c t  L a b i l i t y  

L o  t h e  L e g i s l a t u r e , 1 b u t  t h i s  a r t i c l e  

f o c u s e s  i n s t e a d  o n  w h a t  a p p e a r s  t o  

b e  a  s e r i o u a l y  f l a w e d  a n a l y s i s  o f  t h e  

b e n e f i t s  a n d  d e t r i m e n t s  o f  a d o p t i n g  

s u c h  a n  e x p a n s i o n .

T h e  f l a w  i s  t h i s :  e a c h  o f t h e  r a t i o n ­

a l e s  a d v a n c e d  b y  t h e  c o u r t  f o r  a d o p t ­

i n g  t h e  " c o n t i n u i t y  o f  c r . t e r p  r i s e *  s t a n ­

d a r d  l o g i c a l l y  a r g u e s  o n l y  f o r  p r o ­

s p e c t i v e  a p p l i c a t i o n ,  y e t  t h e  c o u r t  

g i v e s  t h i s  n e w  p o l i c y  r e t r o a c t i v e  a p ­

p l i c a t i o n .

T h e  c o u r t  f i r s t  n o t e s  t h a l  t h e  " c o n ­

t i n u i t y  o f  e n t e ^ T p r i s e "  r a t i o n a l e  h a s  

b e e n  c r i t i c u e d  f o r  i t s  i m p a c t  o n  t h e  

v a l u e  o f  b u s i n e s s e s  w h i c h ,  f o r  O D e  

r e a s o n  o r  a n o t h e r ,  a r e  a t t e m p t i n g  t o  

s e l l  t h e  b u s i n e s s  a s  a  w h o l e  o r  i n  

■ u b a  t a n  r i a l  p a r t s .

C r i t i c s  c f  t h e  m c d c r a  e x c e p t i o n s  

( s u c h  a n  " c o n t i n u i t y  o f  e n t e r ­

p r i s e " )  a r g u e  p r i m a r i l y  t h a t  e x ­

p a n d i n g  L a b i l i t y  h a r m *  t h e  o v e r ­

a l l  e c o n o m y  b y  m a k i n g  i t  m o r e  

d i f f i c u l t  f o r  c o m p a n i e s  t o  r e o r g a ­

n i z e  o r  t a l l  t h e i r  a s s e t s  w i t h o u t  

d e s t r o y i n g  t h e  v a l u e  o f  t h e  o n g o ­

i n g  b u s i n e s s  e n t e r p r i s e .

I d .  a t  1 4 .  T h e  c o u r t ’s  t r e a t m e n t  o f  

t h i s  c o n c e r n  i s  l e s s  t h a n  c o m p l e t e :

B u t  w e  h a v e  n o t  b e e n  r e f e r r e d  t o  

a n y  e v i d e n c e  t h a t  a d o p t i n g  t h i s  

m o d e m  " c o n t i n u i t y  o f  e n t e r p r i s e '  

e x c e p t i o n  ( o r t h e  m a r g i n a l l y  m o r e  

p o p u l a r  " p r o d u c t  l i n e "  e x c e p t i o n )  

h a s  i n  f a c t  i n c r e a s e d  t h e  n u m b e r  

o f  c o r p o r a t e  l i q u i d a t i o n s  o r  

p i e c e m e a l  b r e a k u p s ,  o r  t h a l  

r e j e c t i n g  t h e  m o d e m  e x c e p t i o n s  

h a s i n  f a c t  d e c r e a s e d  l i q u i d a t i o n s  

o r  p i e c e m e a l  s a l e s .  A n d  o u r  

r e s e a r c h  h a s  n o l  d i s c l o s e d  s t u d i e s

i s  s u r p r i s i n g ,  h o w e v e r ,  a n d  c o u l d  b e  

c r i t i c i x e d  a s  c o n c l u s i v e .

T h e  c o u r t  n e x t  l o o k s  t o  t h e  e c o ­

n o m i c  e f f e c t s  o f  i m p o s i n g  t h e  " c o n t i ­

n u i t y  o f  e n t e r p r i s e "  r u l e :

W e  a l s o  n o t e  t h a t  p e r m i t t i n g  s u c ­

c e s s o r  L a b i L t y  u n d e r  t h e  " c o n t i ­

n u i t y  o f  e n t e r p r i s e *  e x c e p t i o n  w i l l  

n o t  d i s c o u r a g e  l a r g e - s c a l e  t r a n s ­

f e r s  a o  l o n g  a s  a n t i c i p a t e d  s u c ­

c e s s o r  L a b i l i t i e s  d o  n o t  e x c e e d  

t h e  v a l u e  o f  t h e  c o r p o r a t i o n ' s  a c ­

c u m u l a t e d  g o o d w i l l .  P r e s u m ­

a b l y ,  m a n y  c o r p o r a t i o n s  w i l l  c o n ­

t i n u e  t o  e n g a g e  i n  e f f i c i e n t  a n d  

p r o d u c t i v e  t r a n s f e r s ,  w i t h  t h e  

p u r c h a s i n g  f i r m  m e r e l y  f a c t o r ­

i n g  i n t o  t h e  p u r c h a s e  p r i c e  t h e  

c o 6 t  o f  t h o s e  s u c c e s s o r  L i a b i l i t i e s .

I d .  a t  1 5 .  T h e  c o u r t ' s  r e a s o n i n g  h e r e  

i s  s o u n d ,  b u t  o n l y  p r o v i d e d  t h e  r u l e  i s  

g i v e n  p r o s p e c t i v e  a n d  n o t  r e t r o s p e c ­

t i v e  a p p l i c a t i o n .

Ths B m  I i  ts fc : sa ck  >1 Dm r s * M & t a  

i r i u c s t  tty i n  cau rl ter akapttafl the 

" c a r f t e t i t t y  * l  a r t w p r l M "  t t m t a r i  

logically a rgue i wfty ter jw stp sc ih r*  

applies If « o _

l n  f a c t ,  n e g o t i a t i o n s  f o r  t h e  s a l e  o f  

a s s e t s  c a n  a n d  u s u a l l y  d o  L a k e  t h e  

r i s k  o f  l i a b i l i t y  i n t o  a c c o u n t  B u t  f o r  

s a l e s  t h a t  w e r e  c o n d u c t e d  u n d e r  t h e  

o l d  r u l e ,  n e g o t i a t i o n s  a r e  n o  l o n g e r  

p o s s i b l e ,  a n d  t h e  p u r c h a s e r s  i n  t h o s e  

t r a n s a c t i o n s  w i l l  n o w  f i n d  t h e m s e l v e s  

s a d d l e d  w i t h  a  c l a s s  o f  r i s k s  t h e y  d i d  

n o t  a s s u m e .  I n d e e d ,  i n  m a n y  c a s e s ,  

t h e  s a l e s  w o u l d  h a v e  b e e n  " a s s e t  

s a l e s "  o n l y ,  w i t h o u t  l i a b i l i t i e s  -  i n ­

c l u d i n g  c o n t i n g e n t  p r o d u c t  l i a b i l i t y  

c l a i m s  - i n t e n t i o n a l l y  l e a v i n g  t h e  r i s k  

o f  s u c h  c l a i m s  o n  t h e  s e l l e r .  F o r  t h e

r n u n  I n  t n m n l v  m u t e  “w e  w n u l H  e s -

f o r  t h i s  r i s k  o f  l o s s  i n  t h e  p u r c h s s <  

p r i c e , "  i s  m e a n i n g l e s s  a s  L o  c o n x u m  

m a t e d  t r a n s a c t i o n s .  I d .  a t  1 7 .

T h e  c o u r t  a c k n o w l e d g e s  t h a t  t h i -  

n e w  r u l e  w i l l  c r e a t e  c o m p l i c a t i o n s  ir. 

b a n k r u p t c y ,  w h e r e  t h e  g o a l  i s  l r  

■ m a x i m i z e  t h e  v a l u e  o f  a s s e t s  f o r  t h i  

c r e d i t o r s .  I d .  a t  1 7 .  W h i l e  t h e  c o u r t  

i s  b e i n g  a  l i t t l e  p r e s u m p t i v e  i n  c o n  

e l u d i n g  f e d e r a l  l a w  w o n ' t  s e l l  a s s e t s  

f r e e  a n d  c l e a r  o f  a l l  c l a i m s ,  i n c l u d i n g  

u n k n o w n  t o r t  c l a i m s .  1 1  U . S . C .  v  

3 S 5 ,  t h e  c o u r t ' s  t r e a t m e n t  o f  t h e  i s ­

s u e  b o r d e r s  o n  f l i p p a n t .

B u t  w e  s e e  n o  p e r s u a s i v e  r e a s o n  

t o  f a v o r  c o r p o r a t e  c r e d i t o r s  o v e r  

c l a i m a n t s  l a t e r  i n j u r e d  b y  t h e  

s e l l e r  c o r p o r a t i o n ' s  p r o d u c t s .

I d .  a t  1 7 .  I t  d o e s  n o t  s e e m  t o  o c c u r  l o  

t h e  c o u r t  t h a t  t h e  " c r e d i  t o r s "  i n  b a n k  • 

r u p t r y  c a n  i n c l u d e  t o r t  c l a i m a n t s .  I n  

e f f e c t ,  t h e  c o u r t  p r o p o s e s  t o  d i m i n i s h  

t h e  b a n k r u p t c y  r e c o v e r y  o f  k n o w n  

c l a i m a n t s  f o r  t h e  b e n e f i t  o f  p o t e n t i a l  

f u t u r e  t o r t  c l a i m a n t s .  A n d ,  e g a m ,  i t  

i s  i m p o s s i b l e  t o  f i n d  j u s t i f i c a t i o n  f o r  

r e t r o s p e c t i v e  a p p l i c a t i o n  i n  i h e  

c o u r t ' s  a r g u m e n t s .

T h e  c o u r t  a c k n o w l e d g e * *  t h a t  t h e r e  

m a y  n o t  b e  a  c a u s a l  r e l a t i o n s h i p  b e ­

t w e e n  t h e  h a r m  c r e a t e d  A n d  t h s  p u r ­

c h a s e r ,  b u t  a r g u e s  t h a t  t h e  " g o o d ­

w i l l *  i t  b e b e v a z  i s  i n h e r e n t  i n  a n  

A s s e t  p u r c h a s e  j u s t i f i e s  b o l d i n g  t h e  

p u r c h a s e r  l i a b l e .  I d .  a t  1 7 - 1 8 .  l t i s i n  

t h a t  c o n t e x t  t h a t  t h e  c o u r t  c o m e s  

c l o s e s t  t o  r e c o g n i z i n g  t h e  r e t r o s p e c ­

t i o n  p r o b l e m :

W h e n  a  f i r m  n e g o t i a t e *  t o  p n r -  

c h a s e  a n o t h e r  c o r p o r a t i o n ,  k e e p ­

i n g  t h e  " e n t e r p r i s e "  i n t a c t ,  i t  m u s t  

a n t i c i p a t e  a n y  p o t e n t i a l  s u c c e s ­

s o r  l i a b i l i t i e s  a n d  n e g o t i a t e  a n  

a p p r o p r i a t e  p r i c e .  T o  p e r m i t  I h e  

s u c c e s s o r ,  w h i c h  p r e s u m a b l y  

n e g o t i a t e d  a  d i s c o u n t  f o r  p o t e n ­

t i a l  s u c c e s s o r  l i a b i l i t i e s  w h e n  

d i c k e r i n g o v e r  t h e  p u r c h a s e  p n e e ,

L o  B vo id  l ia b i l i t y  b a s e d  o n  l a c k  o f



I n s t i t u t e ' s  R e s t a t e m e n t  ( T h i r d )  o f  

T o r t s  a n d  t h e  m a j o r i t y  o f  c o u r t s  t o  

c o n s i d e r  i t ,  t h a t  g r e a t l y  e x p a n d s  t h e  

l i a b i l i t y  o f  a  p u r c h a s e r  f o r  t h e  t o r t s  o f  

t h e  s e l l e r .  I d .  a t  1 3 .  T h e  c o u r t  

a r t i c u l a t e d  a  n e w  " c o n t i n u i t y  o f  e n ­

t e r p r i s e *  t h e o r y  a s  l o o k i n g  b e y o n d  

t h e  f o r m a l  r e q u i r e m e n t  o f  i d e n t i c a l  

s h a r e h o l d e r s  a n d  c o n s i d e r i n g  t h e  

s u b s t a n c e  o f  t h e  u n d e r l y i n g  t r a n s a c ­

t i o n .  I d .  a t  1 2 .

T h e  k e y  f a c t o r s  u n d e r  t h e  " c o n t i ­

n u i t y  o f  e n t e r p r i s e "  e x c e p t i o n ,  

f i r s t  a r t i c u l a t e d  i n  T u r n e r  u .  B i ­

t u m i n o u s  C a s u a l t y  C o . ,  1 2 4 4  

N . W . 2 d  8 7 3  ( M i c h .  1 9 7 6 ) 1  a r e :  ( 1 )  

c o n t i n u i t y  o f  k e y  p e r s o n n e l ,  a s ­

s e t s ,  a n d  b u s i n e s s  o p e r a t i o n s ;  ( 2 )  

s p e e d y  d i s s o l u t i o n  o f  t h e  p r e d e ­

c e s s o r  c o r p o r a t i o n ;  ( 3 )  a s s u m p ­

t i o n  b y  t h e  s u c c e s s o r  o f  t h o s e  p r e ­

d e c e s s o r  l i a b i l i t i e s  a n d  o b l i g a t i o n s  

n e c e s s a r y  f o r  c o n t i n u a t i o n  o f  n o r ­

m a l  b u s i n e s s  o p e r a t i o n s ;  a n d  ( 4 )  

c o n t i n u a t i o n  o f  c o r p o r a t e  i d e n t i t y .  

T h i s  i s  a  l i m i t e d  e x c e p t i o n  t h a t  

l o o k s  p a s t  t h e  i d e n t i t y  o f  s h a r e ­

h o l d e r s  a n d  d i r e c t o r s ,  a n d  f o c u s e s

d e s t r o y i n g  t h e  v a l u e  o f  t h e  o n g o ­

i n g  b u s i n e s s  e n t e r p r i s e .

I d .  a t  1 4 .  T h e  c o u r t ' s  t r e a t m e n t  o f  

t h i s  c o n c e r n  i s  l e a s  t h a n  c o m p l e t e :

B u t  w e  h a v e  n o t  b e e n  r e f e r r e d  t o  

a n y  e v i d e n c e  t h a t  a d o p t i n g  t h i s  

m o d e m  “c o n t i n u i t y  o f  e n t e r p r i s e *  

e x c e p t i o n  ( o r  t h e  m a r g i n a l l y  m o r e  

p o p u l a r  “p r o d u c t  l i n e '  e x c e p t i o n )  

h a s  i n  f a c t  i n c r e a s e d  t h e  n u m b e r  

o f  c o r p o r a t e  l i q u i d a t i o n s  o r  

p i e c e m e a l  b r e a k u p s ,  o r  t h a t  

r e j e c t i n g  t h e  m o d e m  e x c e p t i o n s  

h a s i n  ( s c t d e c r e a a e d  l i q u i d a t i o n s  

o r  p i e c e m e a l  s a l e s .  A n d  o u r  

r e s e a r c h  h a s  n o t  d i s c l o s e d  s t u d i e s  

t h a t  h a v e  s o  c o n c l u d e d .

I d .  a t  1 4 - 1 5  ( i n t e r n a l  f o o t n o t e  o m i t ­

t e d ) .  A s  t l i e  c o u r t  a c k n o w l e d g e d  e a r ­

l i e r ,  t h i s  d o c t r i n e  h a s  b e e n  r e c o g ­

n i z e d  i n  o n l y  a  f e w  s t a t e s ,  a n d  o n l y  

r e l a t i v e l y  r e c e n t l y .  I d .  a t  1 3 .  I t ' s  

h a r d l y  s u r p r i s i n g  t h a t  t h e  c o u r t  h a s  

n o t  b e e n  a b l e  t n  f i n d  s t u d i e s  d e m o n ­

s t r a t i n g  i t s  e c o n o m i c  e f f e c t s .  F o r  t h e  

c o u r t  t o  r e l y  u p o n  t h e  a b s e n c e  o f  d a t a

> n < a n i -

i n  f a c t ,  n e g o t i a t i o n s  f o r  t h e  B a l e  o f  

A s s e t s  c o n  a n d  u s u a l l y  d o  L a k e  t h e  

r i s k  o f  l i a b i l i t y  i n t o  a c c o u n t .  B u t  f o r  

s a l e s  t h a t  w e r e  u n d u c t e d  u n d e r  t h e  

o l d  r u l e ,  n e g o t i a t i o n s  a r e  n o  l o n g e r  

p o s s i b l e ,  a n d  t h e  p u r c h a s e r *  i n  t h o s e  

t r a n s a c t i o n s  w i l l  n o w  f i n d  t h e m s e l v e s  

s a d d l e d  w i t h  a  c l a s s  o f  r i s k s  t h e y  d i d  

n o t  a s s u m e .  I n d e e d ,  i n  m a n y  c a s e s ,  

t h e  s a l e s  w o u l d  h a v e  b e e n  “a s s e t  

s a l e s *  o n l y ,  w i t h o u t  l i a b i l i t i e s  -  i n ­

c l u d i n g  c o n t i n g e n t  p r o d u c t  l i a b i l i t y  

c l a i m s  - i n t e n t i o n a l l y  l e a v i n g  t h e  r i s k  

o f  s u c h  c l a i m s  o n  t h e  s e l l e r .  F o r  t h e  

c o u r t  t o  s i m p l y  s t a l e ,  “w e  w o u l d  e x ­

p e c t  s e l l i n g  a n d  p u r c h a s i n g  f i r m s  s i m ­

p l y  t o  n e g o t i a t e  t o  a  r a t i o n a l  p r i c e  

t h a t  t a k e s  a c c o u n t  o f  t h e s e  p o t e n t i a l  

c l a i m s '  b e g s  t h e  q u e s t i o n  o f  h o w  t h a t  

i s  t o  b e  a c c o m p l i s h e d  i n  a  c o m p l e t e d  

t r a n s a c t i o n .  I d .  a t  1 6 .

P u t  a n o t h e r  w a y ,  s  p u r c h a s e r  o f  

a s s e t s  t h a t  c o n s i s t  o r  a  l i n e  o f  m a n u ­

f a c t u r i n g  o r  p e r h a p s  a n  e n t i r e  c o m ­

p a n y  h a s  p r e s u m a b l y  p a i d  f a i r  m a r ­

k e t  v a l u e  f o r  t h o a e  a s s e t s .  T h e  c o u r t  

i n  S a v a g e  A r m s  h a s c h a n g e d  t h e d e f i -  

n i t i o n  o f  “a s s e t s '  t o  i n c l u d e  a  l a r g e  

c l a s s  o f  “l i a b i l i t i e s . "  A s  a  r e s u l t ,  t h e  

t r u e  f a i r  m a r k e t  v a l u e  o f  t h e  “a a a e t s "  

n e c e s s a r i l y  c h a n g e s .  I f  t h e  s e l l e r  h a s  

s u b s e q u e n t l y  d i s t r i b u t e d  i t s  a a a e t s  

t o  i t s  s h a r e h o l d e r s ,  a s  i s  i t s  r i g h t ,  

a n d  h a s  s u b s e q u e n t l y  d i s s o l v e d  i t ­

s e l f ,  o s  i s  a l s o  i t s  r i g h t ,  t h e  p u r c h a s e r  

h a s  b e e n  d e p r i v e d  o f  t h e  b e n e f i t o f i t a  

b a r g a i n ,  a n d  h a s  n o  m e a n i n g f u l  r e ­

c o u r s e .

I f  s  p u r c h a s e r  i s  l a r g e r  a n d  

w e a l t h i e r  t h a n  a  s e l l e r ,  t h e n  t h e  

“p c - c k e t  i s  d e e p e r "  f o r  a  t o r t  p l a i n t i f T  

u n d e r  t h e  c o u r t ’s  n e w  r u l e .  T h e  c o u r t  

c o n c l u d e s  t h a t  i s  o n l y  f a i r .  I d .  a t  1 6 -  

1 7 .  W i t h o u t  g o i n g  i n t o  t h e  j u s t i c e  o f  

t h e  s i t u a t i o n ,  o r  w h e t h e r  o r  n o t  t h i s  

r e s u l t s  i n  a  " w i n d f a l l *  t o  a  t o r t  p l a i n ­

t i f f ,  b y  g i v i n g  t h i s  n e w  r u l e  r e t r o a c ­

t i v e  a p p l i c a t i o n  t h e  n e w  r u l e  i s  m a d e  

p a t e n t l y  u n f a i r .  A  l a r g e  t o r t  c l a i m ,  

u n k n o w n  a n d  p e r h a p s  u n k n o w a b l e  

t o  t h e  p u r c h a s e r ,  w i l l  a i m p l y  d e p r i v e  

t h e  p u r c h a s e r  o f  i t s  b a r g a i n .  T h e  

c o u r t ' s  o f f h a n d  c o m m e n t  i n  t h i s  r e ­

g a r d ,  t h a t  “o n c e  a g a i n ,  p u r c h a s i n g  

c o r p o r a t i o n s  c o n  a t t e m p t  t o  a c c o u n t

w i l l *  i t  b e l i e v e s  i s  i n h e r e n t  i n  a n  

a s s e t  p u r c h a s e  j u s t i f i e s  h o l d i n g  t h e  

p u r c h a s e r  l i a b l e .  I d .  a t  1 7 - 1 8 .  I t i a i n  

t h a t  c o n t o r t  t h a t  t h e  c o u r t  c o m e s  

c l o s e s t  t o  r e c o g n i t i n g  t h e  r e t r o s p e c ­

t i o n  p r o b l e m :

W h e n  e  f i r m  n e g o t i a t e s  t o  p u r .  

c h o s e  a n o t h e r  c o r p o r a t i o n ,  k e e p ­

i n g  t h e ‘e n t e r p r i s e *  i n t a c t ,  i t  m u s t  

a n t i c i p a t e  a n y  p o t e n t i a l  s u c c e s ­

s o r  l i a b i l i t i e s  a n d  n e g o t i a t e  a n  

a p p r o p r i a t e  p r i c e .  T o  p e r m i t  t h e  

s u c c e s s o r ,  w h i c h  p r e s u m a b l y  

n e g o t i a t e d  a  d i s c o u n t  f o r  p o t e n ­

t i a l  s u c c e s s o r  l i a b i l i t i e s  w h e n  

d i c k e r i n g  o v e r  t h e  p u r c h a s e  p r i c e ,  

t o  a v o i d  l i a b i l i t y  b a a e d  o n  l a c k  o f  

c a u s a t i o n  w o u l d  g i v e  t h e  s u c c e s ­

s o r  a n  u n w a r r a n t e d  w i n d f a l l .

I d .  a t  1 8 .  T h e  v e r b  t e n s e s  a r e  i n ­

s t r u c t i v e :  “m u s t "  a n d  " w o u l d  g i v e ; "  

a g a i n  t h e  c o u r t ' s  j u s t i f i c a t i o n  s p e a k  

t o  p r o s p e c t i v e  a p p l i c a t i o n  y e t  S a v ­

a g e  A n n s  i n v o l v e s  r e t r o s p e c t i v e  a p ­

p l i c a t i o n .

F i n a l l y ,  t h e  c o u r t  c o n c l u d e s  t h a t  

t h e  n e w  d o c t r i n e  w i l l  e n c o u r a g e  t h e  

t r a d i t i o n a l  p u r p o s e s  o f  p r o d u c t s  li ­

a b i l i t y  l a - - : i t  w i l l  e n c o u r a g e  s t a r . u -  

f a c t u r e r s  t o  c r e a t e  s a f e r ,  d e f e c t - f r e e  

p r o d u c t s  t o  m a x i m i z e  t h e i r  b u s i n e s s  

v a l u e  f o r  t h e  f u t u r e .  I d .  B u t  i n  t h e  

c a s e s  o f  c o m p l e t e d  s a l e s ,  t h e  p o l i c y  i s  

p r e p o s t e r o u s .

F o r  b u s i n e s s e s  t h a t  h a v e  a l r e a d y  

m a d e  a s s e t  p u r c h a s e s ,  t h e  o n l y  o p ­

t i o n  n o w  i s  t o  p u r c h a s e  i n s u r a n c e  o r  

o t h e r  s u i t a b l e  r i s k  m a n a g e m e n t  s o : 

l u t i o n s  t o  t a k e  i n t o  a c c o u n t  t h o  n e w  

c l a s s e s  o f  c l a i m s  t h a t  t l i e  c o u r t  h a s  

c r e a t e d . 1  T h o s e  i n s u r a n c e  p r e m i u m s  

a n d  s i m i l a r  c o s t s  a r e  o n  u n f a i r ,  u n ­

r e a s o n a b l e  b u r d e n ,  b u t  u n l e s s  t h e  

c o u r t  r e c o g n i z e s  t h a t  i t s  r e a s o n i n g  

o n l y  j u s t i f i e s  p r o s p e c t i v e  a n d  n o t  r e t ­

r o a c t i v e  a p p l i c a t i o n ,  t h e  a l t e r n a t i v e s  

o r e  e v e n  w o r s e .

1 An axTumaot rajaelad by tlw erurt. “W- 
causa |»uco*a*or liab ility! w diractjy roUwd u  
products liab ility  law, a  doctrinal t v m d  Wn| 
Irs raU d  by courts.' S i r a f *  Anna, N*. 4253, *t
11.

*  W h i t s  t b s  d a d s i o a  i s  L u n j t s d  l »  p r o d  a c t a  

l i a b i l i t y ,  I a n s  H u m  . A m  r r w r a  a t t b s  c o u r t  m i / ^ |  

s n t s a p s t s  t b s  t a i n  b s u g  g  n w .  > v . d  U i  i j r -  

T I C S *  u  d * r * U  p r - 4 c c t s ,  a n d  a t i i U '  I  l i t *  a f  

c l a u n a  b —  l o r U
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C ase  C ita tions

C h ap te r 3 - L iab ility  o f  S u ccesso rs  and A p paren t M an u fac tu re rs

R estat 3d o f  T o rts : P rodu cts L iability , § 12

§ 12 L ia b ility  o f  S u c c e s so r  fo r  H a rm  C a u se d  b y  D e fec tiv e  P ro d u c ts  S o ld  C o m m e rc ia lly  by  P re d e c e s so r

A  su c c e s s o r  c o rp o ra t io n  o r  o th e r  b u sin e ss  e n t i ty  th a t  a c q u ire s  a sse ts  o f  a  p re d e c e s s o r  c o rp o ra t io n  o r  o th e r  
b u s in e ss  e n tity  is s u b je c t  to  lia b ility  fo r  h a r m  to  p e rs o n s  o r  p ro p e r ty  c a u se d  b y  a  d e fe c tiv e  p r o d u c t  so ld  o r  
o th e rw is e  d is tr ib u te d  c o m m e rc ia lly  by tlie  p re d e c e s s o r  if  th e  a c q u is i tio n : ,

(a ) is a c c o m p a n ie d  by  a n  a g re e m e n t fo r  th e  su c c e s s o r  to  a ssu m e  su c h  lia b ility ; o r

(b ) re su lts  f ro m  a  f r a u d u le n t  c o n v ey an ce  to  e sc a p e  lia b ility  fo r  th e  d e b ts  o r  lia b ilit ie s  o f  th e  p re d e c e s s o r ;  o r

(c) c o n s titu te s  ? c o n so lid a tio n  o r  m e rg e r  w ith  th e  p re d e c e s so r ; o r

(d ) re s u lts  in  th e  su c c e sso r  b e co m in g  a  c o n tin u a t io n  o f  th e  p re d e c e sso r .

C O M M E N T S  &  IL L U S T R A T IO N S : C om m ent:

a. H istory . T h e  rule that a co rpora tion  o r o th e r business en tity  is nol, in the ab sence  o f  the c ircu m stan ces describ ed  
in S ubsections (a) through (d), su b jec t to liab ility  for harm  caused  by defective  p ro d u c ts  so ld by  a c o rp o ra tio n  from  
w hich  it pu rchases productive assets derives from  bo th products liab ility  and co rpo ra te  law  princip les. W hen the  alleged  
su ccesso r pu rchases Ihe assets p iecem eal w ith little o r no  further co n tinu ity  o f  o p era tio n s be tw een  the tw o co rp o ra tio n s 
o r o th er business en tities, the no .iliab ility  o f  the a lleged  su ccesso r de rives prim arily  from  the fact that the su ccesso r is 
no t w ithin  the basic  liab ility  rule in § 1 o f  this R esta tem ent: "one . . . w ho sells o r  d is tribu tes  a d e fec tiv e  p ro d u c t is 
su b jec t to liab ility  for harm  . . . caused  by the d e fec tiv e  p ro d u c t."®  (E m phasis a d d e d .)®  T hus, w hen one co rpo ra tion  
co m m ercia lly  se lls  products, som e o f  which are  d e fec tiv e , and la te r transfers its p ro d u c tiv e  assets to  an o ther co rp o ra tio n  
tha t uses those assets to m anufacture products o f  its ow n, the pu rchaser o f  the assets is not liab le for harm  cau sed  by a 
d e fec tiv e  p roduct so ld earlier by the tran sfero r because  the transferee did not "sell o r d is tribu te" the d e fec tiv e  product 
tha t caused  the harm . W hen the alleged  su ccesso r rece iv es value in the form  o f  the tran sfero r's  goodw ill and  co n tinu es 
to m anufactu re  p ro duc ts o f  the sam e sort as m anufac tu red  ea rlie r by the predecessor, and thus to som e ex ten t co nstitu tes  
a  con tinuation  o f  the p redecessor, the general ru le o f  no n liab ility  derives prim arily  from  the law  go vern ing  co rpo ra tions , 
w h ich  favors the free alienab ility  o f  co rpora te  assets an d  lim its shareho lders ' ex p o su res  to  liab ility  in o rd e r to  facilita te  
the form ation  and  investm ent o f  cap ital.

W hen the transfero r goes ou t o fbusiness upon, o r sh o rtly  afte r, a transfer o f  p ro d u c tiv e  assets, the righ ts o f  p la in tiffs  
in ju red  by defectiv e  p roducts so ld  earlie r by the tran sfe ro r m ay he adversely  affected . F o r tort p la in tiffs  w ho have 
ex istin g  ju d g m en ts  ou tstanding  ag ainst the p re d ece sso r at the tim e o f  tran sfer an d  d isso lu tion , the law  go vern ing  
co rpo ra tions and o th er business en tities provides, w ithin  lim its, legal protection. C red ito rs , including  tort c red ito rs , who 
hold ex isting  ju d g m e n ts  against a co rporation  that is in the process o f  transferring  its assets and go ing  ou t o f  business 
m ay  satisfy  those cla im s out o f  the proceeds fro m  the tran sfer o f  assets. M oreover, if  the p roceeds from  the tran sfer o f  
a ssets arc d is tribu ted  to sh areho lders o f  the tran sfe ro r co rpo ra tion  in violation o f  ap p licab le  sla te  co rp o ra tio n  law  o r 
fraudu len t tran sfe r law, ex isting  cred ito rs o f  the co rpo ra tion  m ay pursue the p ro ceed s in the hands o f the tran sfero r's  
sh areho lders . T h ese  rules, in som e states ex pressed  in sta tu tes , arc designed to p ro tec t, w ithin  the lim its o f  p rac tica lity , 
c red ito rs  w ho arc identifiable at the tim e o f  the tran sfe r o f  the p redecesso r’s assets to the su ccesso r co rp o ra tio n  and the
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tran sfe ro r 's  d isso lu tion . T h e  sam e p rinc ip les  have been  ap p lied  to the transfer o f  assets o f  proprie torsh ips, partnersh ips, 
and o th e r  b u siness en tities.

T o rt c la im an ts  who, as a resu lt o f  d e fec tiv e  p ro d u c ts  so ld  by a p redecesso r corporation , seek recovery  only  after 
tran sfe r o f  a sse ts  to a su ccesso r co rpo ra tion  o ften  face d ifficu lties  in attem pting  to bring the ir c laim s w ithin the 
fo reg o in g  legal rules. T h e ir c la im s typ ically  acc rue  afte r the p redecessor co rpora tion  has law fully  d is tribu ted  to its 
sh a reh o ld e rs  the p roceeds from  the  tran sfer o f  a sse ts  an d  has ceased  to ex ist. U n der these circum stances, tort c la im an ts 
w ho  w ere  no t ex isting  cred ito rs  a l the tim e o f  the tran sfe r o f  assets o rd inarily  have no recourse ag a inst the p redecessor's  
sh a reh o ld e rs . U n less they  can  pursue the ir c la im s a g a in st the su ccesso r co rpora tion , o r can reach o th er funds provided  
by e x is tin g  in su ran ce o r by  a sta tu te , their on ly  p rac tica l rem edy  lies w ith reta ilers and w holesalers in the p redecessor's  
d is tr ib u tiv e  chain , w ho m ay not be av ailab le  as a  p ra c tica l m atter. S tatu tes and ju d ic ia l precedents go vern ing  the righ ts 
o f  cre d ito rs  a fte r a co rpo ra te  assets tran sfer and d isso lu tio n  genera lly  do  no t address this problem  o f  p o st-transfe r c la im s 
accrua l.

F ew  p receden ts  recognize  tort c la im s ag ainst the  su ccesso r co rpo ra tion  for harm  caused by defectiv e  p roducts so ld  
by  th e  p re d ece sso r un less the transaction  by w h ich  p ro d u c tiv e  assets are acquired  m eets criteria  estab lished  by on e  o f  
sev era l trad ition al ex cep tio ns. T hese  excep tio ns ap p ly  g e n era lly  to  cred ito rs w hose c laim s accrue a fte r d isso lu tion  o f  the 
p re d ece sso r , and are not lim ited to products liab ility  c la im an ts . T h ey  fall into tw o basic categories: those in w hich so m e 
c o n d u c t o f  the  successor, in addition  to acq u irin g  the p red ecesso r 's  assets, ju s tif ie s  ho lding the su ccesso r respon sib le  
(the  su ccesso r e ith er co n trac tua lly  agrees to be liab le  o r k n ow in g ly  participates in a fraudulent asset transfer); and those 
in w h ich  the 'successo r itse lf can  be said  to h av e  so ld  o r d is tribu ted  the defective products because  the su ccesso r 
c o n stitu te s  the sam e ju r id ica l en tity  as the p redecesso r, p e rh ap s  in so m ew hat d ifferen t form  (the su ccesso r m erges w ith, 
o r co n stitu tes  a "m ere co n tinu ation " of, the p re d ece sso r). U nder this Section , a products liab ility  c la im an t has a 
reco g n ized  c la im  ag ainst a  su ccesso r for harm  cau sed  by  d e fec tiv e  products d is tribu ted  by the p redecesso r in these 
c ircu m stan ces .

A  m inority  o f  ju risd ic tio n s im pose liab ility  on a su ccesso r co rpora tion  based on a broader concep t o f  con tinu ation  
o f  (he bu sin ess en terprise , even w hen the re  is no c o n tin u ity  o f  shareho lders , o fficers, or d irectors. S om e courts hold that 
the co n tin u a tio n  o f  a p re d ece sso rs  p ro duc t line by  the su ccesso r is su fficien t to su ppo rt im position o f  su ccesso r liab ility  
fo r harm  cau sed  by  de fects in p roducts so ld before  the assets transfer.

b. R ationa le . L im iting  the liab ility  o f  su ccesso r co rp o ra tio n s to the circum stances described  in th is Section  is 
su p p o rted  by fairness and effic iency  co nsid era tio ns. A n  a lleged  su ccesso r that pu rchases the p redecessor's  p ro duc tive  
asse ts  p iecem eal, o th er than  as part o f  a go ing  co n cern , can n o t, by that fact alone, be said (o have cithei m anufaclu redor 
so ld  d e fec tiv e  p roducts d is tribu ted  by the p red ecesso r b e fo re  the tran sfer o f  assets. In the absence o f  c ircum stances in 
w h ich  the su ccesso r could  be said to constitu te  a co n tin u a tio n  o f  the p redecessor, or som ehow  to have pre jud iced  
su b seq u en t tort p la in tiffs by its ow n p re -acqu isition  co nduc t, im posing  liab ility  on a business en tity  that d id  not m ake o r 
d is trib u te  the defective  p ro duc ts that caused  harm  co u ld  be ju s tified  only because it increases the am oun t o f  m oney 
av a ilab le  post-acqu is ition  ou t o f  w hich to sa tisfy  p la in tiffs ' c laim s. B ut that a lone cannot be ju s tifica tio n  for su ccesso r 
liab ility . T h u s, im posing  liab ility  on the p iecem eal p u rch ase  o f  productive assets would, for no co m pelling  reason , 
im pede  the free alienab ility  o f  co rpora te  assets, th e reb y  d iscou rag in g  sh areho lder investm ent o f  cap ital and inc reasing  
so cia l co sts.

Im posing  liab ility  on su ccesso r co rpo ra tions co n stitu tes  accep tab le  public  po licy  when the su ccesso r e ith e r ag rees 
to  be liab le  o r is im plicated  in the tran sfer o f  a sse ts  in a w ay that, w ithout such liahilily , w ould unfairly  dep rive  future 
p ro d u c ts  liab ility  p la in tiffs o f  the rem ed ies tha t w ould  o therw ise  have been availab le ag a inst the p redecessor. 
S u b sec tio n s  (a) through (d) describ e  the types o f  c o rp o ra te  asse t transfers that have been de term ined  to ju s tify  im posing  
liab ility  on  the su ccessor. Subsection  (a) recogn izes tha t con tractual prom ises by  the successor to pay  su bseq uen t to rt 
c la im s, fo r w hich prom ises the su ccesso r has p re su m ab ly  been com pensated , should be honored . Subsection  (b ) 
p ro v id es that w hen a business en tity  m akes a frau du len t tran sfe r in w hich the transferee is im plicated, su ccesso r liab ility  
is ap p ro p ria te  for the sam e reason that liab ility  w ould  be im posed  in favor o f  o th er creditors. Thus, a p redecesso r m ay 
a rran g e  an asset tran sfer at an artific ia lly  defla ted  p rice , accom p anied  by an agreem ent by the su ccesso r to co m pen sa te  
e ith e r the  p redecesso r, its ow ners, o r its m anagers in w ays that escape easy  detection; o r a successor m ay kn ow in g ly  
p a rtic ip a te  in an  asse t tran sfe r coup led  w ith a  liq u id a tin g  d iv id en d  by the p redecesso r to its sh areho lders for the pu rpose 
o f  leav in g  to rt p la in tiffs  w ithou t rem edy . I f  those  tran sfe rs  arc fraudulent under applicab le sta le  law , im posing  tort 
liab ility  on the transferee fo r having  know ing ly  p a rtic ip a ted  in such transfers is ju s tified .
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S u b sectio n s (c) and (d) deal w ith su ccesso rs  that, in a real sense, d id produce and d is tribu te  the p roduct that cau sed  
the h a rm , though in a som ew hat d ifferen t o rg an iza tio n a l form . Subsection  (c) deals w ith  the transfero r co rp o ra tio n  tha t 
m erg es by  law  o r in fact into the transferee, typ ica lly  w ith no  substan tial ch ange in co rp o ra te  m anagem ent o r o w n ersh ip . 
S u b se c tio n  (d ) co ncern s the transfer o f  co rp o ra te  assets in the co n tex t o f  a tran sac tion  involv ing  on ly  a ch a n g e  in 
o rg an iza tio n a l form . In both these situatio ns, liab ility  for ha rm  caused  by d efec tiv e  products d is tribu ted  p re v io u sly  
sh o u ld  be im posed on  the business en tity  tha t em erges from  the transaction . In su bstan ce, i f  not in form , the  po st- 
tran sfe r en tity  d is tribu ted  the defective p ro duc ts  and shou ld  be held responsib le  for them . I f  m ere changes in fo rm  w ere 
a llo w ed  to co n tro l substance, co rpora tions in tend in g  to co n tinu e  operations co u ld  p e riod ica lly  w ash them se lves c lean  o f  
p o ten tia l liab ility  a t p ractically  zero cost, in sh am  tran sactions, and thereby un reaso nab ly  underm ine incen tiv es for 
p ro d u c e rs  and  d istribu to rs to invest in p ro duc t sa fe ty  and  un fa irly  deny  tort p la in tiffs ad equa te  rem edies w hen d e fec tiv e  
p ro d u c ts  la te r cause harm .

A  sm all m inority  o f  courts have fash ion ed  su ccesso r liab ility  rules m ore ad van tageou s to p ro duc ts  liab ility  
c la im an ts  than  the ru les sta ted  in th is S ec tion . T h o se  m inority  rules, in effect, ex tend  the "change in fo rm  on ly" 
ex cep tio n  ju s t  described  to include c ircu m stan ces in w hich the  su ccesso r continues a p ro duc t line prev iously  d is tr ib u ted  
by  th e  p redecesso r. T h e  m inority  position  is based  on the b e lie f  that a su ccesso r w ho pu rchases productive assets sh ou ld  
not be a llo w ed  to benefit from  receiv ing  the go odw ill and repu ta tion  o f  (he p redecesso r's  business w ithout the bu rden  o f  
re sp o n d in g  in to rt to c laim s for harm  cau sed  by p ro duc ts so ld  by the p redecesso r p rio r to transfer. A n a rg u m e n t 
ad vanced  to  support this m inority  view  is that ho ld ing  su ccesso rs  liable reduces the p rice  that predecessors rece iv e  fo r 
tran sfe rrin g  assets, thereby helping to streng th en  incen tiv es for the m anagers to  invest in care before the tran sfe r o f  the 
bu siness.

T h is  reason ing  has proven un pcrsuasiv e  to a su bstan tia l m ajority o f  courts that have considered  the issue. 
E x ten d in g  su ccesso r liab ility  beyond the ex cep tio n s  set fo rth  in S ubsections fa) th roug h  (d) w ould, in the ju d g m e n t o f  
m o st co u rts , be unfair and socially  w astefu l. P o sttra n sfe r p la in tiffs  harm ed by p re -tran sfe r defects have a rig h t to ex p ec t 
that a  tran sfe r o f  assets w ill no t be a llow ed  to p re ju d ice  financia lly  their chances o f  sa tisfy in g  a ju d g m en t; they  have no 
leg itim a te  c laim  tha t the transfer should  inc rease  those ch an ces o v er w hat they  w ould  have been if  no tran sfe r had 
occu rred . In the likely  event that the su ccesso r is financia lly  stro n g er than the p redecesso r, im posing  a b ro ad er liab ility  
for p re -tran sfe r p roduct defects w ould u n justifiab ly  in c rease  the funds availab le  to  those in jured by su ch  d e fec ts  
co m p ared  w ith  w hat w ould  have been av a ilab le  to them  if no tran sfer had taken place.

A s co u rts  have recognized , it w ould  be d ifficu lt, and o ften  im possible, to im p lem en t and adm in ister a liab ility  ru le  
that a ttem p ted  to lim it p o st-transfe r p la in tiffs ' righ ts to an ag g rega te  am ount equal to the  net value o f  the p re d ece sso r 
b e fo re  transfer. T o rt ju d g m en ts  arc im posed ind epen den tly  o f  one another, in various ju risd ic tio n s ; no cen tra l au th o rity  
ex is ts  to assu re  that, in the aggregate, to rt ju d g m e n ts  do  no t exceed  a p redeterm ined total am ount. T hus, the  ex p an d ed  
su ccesso r liab ility  ru les in a m inority  o f  sta tes, no t lim ited  to tim c-of-transfer ne t value, rep lace one risk o f  in ju s tice  -- 
tha t the assets tran sfer m ay unfairly  red uce p la in tiffs ' recoveries  in cases that do  not sa tisfy  the trad itional ex cep tio n s  
(re flec ted  in S u bsection s (a) through (d )) -  w ith ano ther, possib ly  greater, in justice: that the transfer m ay g iv e  to rt 
p la in tiffs  a w indfall a t the expense o f  co m p an ies  w ho en gage  in asset transfers and , in turn, at the ex p en se  o f  the 
co n su m in g  public.

M o reov er, a m ajority  o f  courts have conclud ed  that the substan tial social costs o f  a m ore expansive liab ility  rule 
w o u ld  be incurred  w ithout actually  benefitin g  very m any tort plaintiffs. In m ost instances, the m agnitude o f  future 
liab ility  for p roducts d is tribu ted  p re transfcr is d ifficu lt, i f  not im possible, to assess. As a m ajority  o f  co u rts  have 
reco g n ized , the resu lt o f  im posing  su ccesso r liab ility  as a general rule w ould be to d ep ress the prices for tran sfe rred  
asse ts  to the po in t that p iecem eal d isp osition  o f  assets, w h ich  c learly  w ould no t su b jec t the buyers to liab ility , w o u ld  be 
a p re fe rab le  a lte rnative  to sale o f  the assets as p a rt o f  a  go ing  concern . In tha t even t, the products liab ility  c la im an t 
h a rm ed  by  a p re -tran sfer p roduct de fec t w ould  still run  the  risk  o f  en d ing  up w ith an  unco llectib le  ju d g m e n t. T h e  
b en efits  to  so cie ty  o f  preserv ing  the p red ecesso r 's  assets as a go ing  concern w ould  be sacrificed , w ith no co m m e n su ra te  
b enefits  to tort c laim ants.

A nd even  if a m ore ex pansive  su ccesso r liab ility  ru le  d id  not invariab ly  lead to p iecem eal asset tran sfers , su ch  a 
liab ility  ru le  w ould dep ress the p rices received  for g o ing -conecrn  transfers to an ex ten t that w ould threaten to u n d erm in e  
the o b jec tiv es  o f  the law  go vern ing  co rpo ra tions . O ne o f  the pu rposes served  by  the co rpo ra te  structu re  is to  p ro v id e  
lim ita tio n  and certa in ty  o f  risk  to sh areho lders  in o rd e r to  encourage capital fo rm ation . T hus, the sh a reh o ld ers ' in itia l 
risk  is lim ited  to the value o f  their sh ares o f  s to ck  and they  are  able to w ithdraw  from  an investm ent by sa le  o f  the  s to ck  
w ithou t incurring  fu ture potential liab ility . A  m ore ex p an s iv e  su ccesso r liab ility  ru le  m ight threaten sh a reh o ld e rs '
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in v estm en ts  by  s ig n ifican tly  res tra in ing  co rpo ra te  assets tran sfers , thereby tending  to  fru stra te  co rp o ra tio n  law 's 
o b jec tiv e  o f  en courag ing  sh areh o ld er investm ent.

S o m e critics o f  the m ajority  ru le  argue that, w hen the su ccesso r con tinues to m anufactu re  the sam e p ro duc ts  as the 
p red ecesso r , often  u n d er the sam e tradem ark , co nsum ers h ave  leg itim ate ex pectations that the su ccesso r w ill stand 
b eh ind  the  p redecesso r's  p ro ducts. D isapp o in ting  these ex p ec ta tio n s is unfair, acco rd in g  lo the critics, q u ite  a p a rt from  
the e ffe c ts  o f  su ccesso r liab ility  upon the form ation  o f  cap ita l. B ut this argum ent ov erloo ks the rea lity  that the 
p red ecesso r 's  p ro duc ts  tha t cau se  harm  in these cases w ere  d is trib u ted  prior to the assets transfer, w hen the re  cou ld  be 
no re lian ce  by co n su m ers on  the financial v iab ility  o f  the successor. O ne can not log ically  rely  on  po st-tran sfe r 
ex p ec ta tio n s  reg ard in g  the  su ccesso r to ju s tify  the im position  o f  liab ility  on the su ccesso r for p re -tran sfer d is tribu tion s 
by the  p redecessor.

c. N o n liab ility  in the  ab sen ce  o f  specia l c ircum stances. In the absence o f  the c ircum stances d escrib ed  in 
S u b sec tio n s  (a) th rough  (d), a su ccesso r co m pan y  that buys p ro duc tive  assets from  an o th er co m pan y  is no t liab le for 
harm  cau sed  by a d e fec tiv e  p ro duc t so ld  o r o th erw ise  d is tribu ted  by  the predecessor p rio r to the su ccesso r's  acq u isition  
o f  assets. W h en  the asse ts  arc purchased  p iecem eal, the a lleged  su ccesso r d id  not "sell o r d is tribu te" the p ro d u c t under 
the liab ility  rule sta led  in § 1; and a ttem pts to estab lish  co n tin u atio n  o f  the co rpora te  en tity  are recognized  o n ly  under 
the term s se t forth in th is Section . T he su ccesso r is liab le u n d er § § 1-4 for harm  caused  by defectiv e  p ro d u c ts  it sells 
a fte r acqu isition . In the  absence  o f  the c ircum stances d escrib ed  in this Section , how ever, thcsuccesso r is no t liab le for 
d e fec tiv e  p ro duc ts so ld  by an o th er p rio r to  that tim e.

Illu strations:

1. A B C  C orp ., w hich m anufactu res and sells law n m ow ers, transfers all its assets to  X Y Z  C orp ., a m anufac tu rin g  
co rp o ra tio n  w ith d ifferen t o fficers, d irecto rs, and sh areho lders , for cash. A B C  then d isso lv es, d is tribu ting  the p roceeds 
o f  the sa le  to its sh areho lders . A B C  co m plies w ith  all sta tu tes go vern ing  its d isso lu tion , and  none o f  the  ex cep tio n s  in 
th is S ec tion  applies. X Y Z  reta ins m ost o f  A B C 's em ployees and  m anagers and co n tinu es to m anufactu re  law n m ow ers, 
so m e o f  w hich are  the sam e as p rev iou sly  m anufactu red  by A B C . A defective  law n m o w er m ade and d is trib u ted  by 
A B C  p rio r lo (he tran sfe r o f  assets to X Y Z  harm s a user th ree years a lte r the transfer. X Y Z  is not su b jec t lo liab ility  for 
the harm  to the u ser o f  the law n m ow er.

2. T he sam e facts as Illu stra tion  I, ex cep t that a d e fec tiv e  law n m ow er m ade and d istribu ted  by X Y Z  afte r the 
tran sfe r o f  assets ha rm s a u ser three years afte r the transfer. X Y Z  is sub ject to liab ility  for the harm  to  the use r o f  the 
law n m ow er.

d. A g reem en t for su ccesso r to assum e liab ility . W hen the su ccesso r ag rees to a ssu m e liab ilities for defective  
p ro duc ts  so ld  by its p redecesso r, liab ility  is im posed u n d er Subsection  (a) in acco rdance  w ith the te rm s o f  the 
ag reem en t. A s a general m atter, co n trac t law  go vern s the app lica tion  o f this ex ception . C ourts have in terp re ted  general 
sta tem en ts  that the su ccesso r ag rees to assum e the liab ilities o f  the p redecessor to include p roducts liab ility  c la im s even 
tho ugh  the ag reem en t m akes no sp ec ific  m ention  o f  p roducts liab ility . H ow ever, assum p tion  o f  p ro duc ts liab ility  is not 
im plied  by the su ccesso r's  assum p tion  o f  sp ec ific  du ties w ith regard  to p roduct service o r rep lacem ent.

Illustration:

3. T h e  sam e facts as Illu stra tion  1, ex cep t that the tran sfcr-o f-asscts agreem ent co n ta in s a p rom ise  by  X Y Z  to 
assum e all o f  A B C 's liab ilities. X Y Z  is sub ject to liab ility  for the harm  to the user o f  the law n m ow er.

e. F raudu len t tran sfer in o rd er to avoid  deb ts o r liab ilities. Subsection  (b) inco rpo ra tes by re fe rence  the re levan t 
s la te  law  go vern ing  fraudu len t co nvey ances and transfers. In co n tex ts o ther than su ccesso r p roducts liab ility , fraudu len t 
tran sfers can  be se t aside  on b e h a lf  o f  ex isting  cred ito rs  o f  the transferor. In this co n tex t, fraudu len t tran sfers  p rovide a 
basis fo r ho ld ing  su ccesso rs liab le to po st-transfe r tort p la in tiffs. T he fact that general cred ito rs  arc  pu rsu in g  rem edies 
a g a in s t the transferee  do es not preven t tort p la in tiffs from  pu rsu in g  rem edies un der S u bsection  (b). W hat co nstitu tes a 
frau du len t co n v ey an ce  o r tran sfer is de term ined  by reference to ap p licab le state law.

Illustration :

4. T h e  sam e facts as in Illu stra tion  1, ex cep t that the tran sfe r o f  assets by A B C  to X Y Z  is m ade as p a rt o f  a plan 
be tw een  A B C  and X Y Z  to leave to rt c la im an ts harm ed by A B C 's defective  products w ithou t en fo rceab le  rem edies. If  a 
tran sac tion  co nstitu tes  a  frau du len t tran sfer under ap p licab le  sta te  law , X Y Z  is subject lo liab ility  for harm  to the user o f 
the law n m ow er.
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f. C o n so lid a tio n  o r m erger. W hen sta tu to ry  co n so lid a tio n  o r  m erger o f  tw o co rpo ra tions tak es p lace , p ro duc ts 
liab ility  d ev o lv es  on the su ccesso r co rpo ra tion  u n d e r S u b sec tio n  (c). A m ore d ifficu lt qu estio n  is w h e th e r, ab sen t 
s ta tu to ry  m erger, a de facto m erger has taken p lace. L o ca l law  go v ern in g  de facto m ergers is d e te rm in a tiv e . W h e th e r a 
de fac to  m erger un der Subsection  (c) has occu rred  g en era lly  d epend s on w hether: (1) there is a co n tin u ity  o f  
m an ag em en t, em ploy ees, location , and assets; (2 ) the  su ccesso r co rp o ra tio n  acquires the assets o f  the p re d ece sso r w ith 
sh ares  o f  its ow n sto ck  so  that sh areho lders o f  the tran sfe ro r co rpo ra tion  becom e sh areh o ld ers  o f  the  tran sferee  
c o rp o ra tio n ; (3) the p red ecesso r co rpora tion  ceases its o rd in a ry  b u siness operations im m ed iate ly  o r  sh o rtly  a f te r  the 
tran sfe r o f  assets; and  (4) the  successor assu m es tiiose liab ilitie s  and  o b liga tions o f  the p re d ece sso r n e cessa ry  for the 
u n in te rru p ted  co n tinu a tion  o f  the norm al op era tio ns o f  the p red ecesso r.

Illu stra tions:

5 . T h e  sam e facts as Illustration  I, ex cep t that the tran sfe r o f  assets is for stock  in X Y Z  and c o n stitu te s  a  sta tu to ry  
m erger o f  A B C  and X Y Z  under applicab le s ta te  law . X Y Z  is su b jec t to liab ility  to the user o f  the law n m ow er.

6. T h e  sam e facts as Illustration  1, ex cep t that th e  tran sfe r o f  a sse ts  is fo r stock  in X Y Z , w ith w h ich  A B C red eem s 
its ow n s to ck  from  its sh areho lders . A B C  then  ceases to o p era te  its ow n business, w hich X Y Z  resu m es w ith  the  sam e 
m an ag em en t and em ploy ees, at the sam e location . I f  it is d e term in ed  un der app licab le  state law  thal a de fac to  m erger 
be tw een  A B C  and X Y Z  has occurred , X Y Z  is su b je c t to liab ility  for harm  to the user o f  the law n m ow er.

g. C o n tin u a tio n  o f  the predecessor. T h e  ex cep tio n  rec o g n ized  in S u bsection  (d), referred  to by m any  c o u rts  as the 
"m ere co n tin u atio n "  excep tion , applies w hen there has been  a form al redesignation  o f  the p re d ece sso r co rp o ra te  en tity  
but little  o r  no ch an g e  in underly ing substance. T h e  m o st im portan t ind icia  o f  co n tinu ation , in ad d itio n  to the 
co n tin u a tio n  o f  the p redecessor's  business ac tiv ities , a rc  co m m o n  iden tities o f  officers, d irecto rs, and sh a re h o ld e rs  in the 
p re d ece sso r and su ccesso r co rporations. A m inority  o f  ju r isd ic tio n s  recognize  a b ro ader ex cep tio n , re fe rred  to as the 
"co n tin u ity  o f  en terp rise" exception , that im poses liab ility  on  the su ccesso r for con tinu ing  the bu sin ess  a c tiv itie s  o f  the 
p re d ece sso r even  w hen the co rpora te  form  o f  the su ccesso r is d iffe ren t from  the predecessor. T h is  S ec tion  d o es not 
fo llow  tha t m inority  position .

Illu stra tion :

7. T h e  sam e fac ts as Illustration  1, ex cep t tha l X Y Z  is a co rpo ra tion  with the sam e o ffice rs , d irec to rs , and 
sh a reh o ld e rs  as A B C . A fter the assets transfer, X Y Z  co n tin u es  the  sam e m anufactu ring  and d is trib u tio n  o p era tio n s  as 
A B C  d id  p rev iou sly . If  X Y Z  is de term ined  to co n stitu te  a "m ere  co n tinu ation " o f  A B C  under S u b se c tio n  (d ), X Y Z  is 
su b jec t lo liab ility  to the user o f  the law n m ow er.

h. N ecess ity  for the predecessor to tran sfe r all o f  its a sse ts  and go out o f  business. A lm ost all o f  the rep o rted  
d e c is io n s  ap p ly in g  the bases o f  successor liab ility  s ta ted  in th is S ection  involve p redecessors that tra n sfe r  all o f  th e ir 
assets to su ccesso rs  and then dissolve o r o th e rw ise  cea se  operations. Indeed, the p red ecesso r 's  te rm in a tio n  is the  
c irc u m stan ce  that, as a p ractical m atter, m ost often  g iv es r is e  to the need for a p o st-transfe r to rt p la in tif f  lo lo o k  to the 
su c c e sso r  fo r recovery . T he exceptions set fo rth  in S u b se c tio n s  (c) and  (d), m erger and co n tinu ation , m ost freq uen tly  
have sig n ifican ce  w hen the p redecessor has tran sferred  all o f  its assets to the su ccesso r and, at least fo rm ally , h a s  ceased  
to ex ist. B u t there is no reason that the ex cep tio ns se t forth  in S u bsec tion s (c) and (d) m ight no t a rise  in c o n n ec tio n  w ith 
the tran sfe r o f  a d iv isio n  o f  a large com pany, leav ing  the  co m p an y  in ex isten ce  after the transfer. A nd the ex cep tio n s  in 
S u b sec tio n s  (a) and (b) could  arise in co nnec tion  w ith  tran sfe rs  invo lv ing  less than all o f  the p red ecesso r 's  a sse ts  w here 
the p re d ece sso r co n tinu es in ex istence afte r the transfer.

i. R e la tio n sh ip  be tw een  the rule in th is S ec tion  and  the  su ccesso r's  independen t du ty  lo w arn. T h is  S e c tio n  deals 
w ith  a su ccesso r's  liab ility  for harm  caused  by the p red ecesso r 's  d e fec tiv e  products and is not p rem ised  on  p o st-tra n sfe r 
w ro n g d o in g  by  the su ccesso r itself. F o r the ru les g o v e rn in g  the liab ility  o f  a su ccesso r for its ow n p o s t-tra n sfe r failu re  to 
w arn  its p red ecesso r 's  custom ers, see § 13.

C o m m en t c. N on liab ility  in the ab sence o f  sp ec ia l c ircu m stan ces. T he fo llow ing ju r isd ic tio n s  h av e  lim ited  the  
liab ility  o f  su ccesso r co rpora tions to the four ex cep tio n s  se t forth in § 12 and w ould re ject bo th  the "co n tin u ity  o f  
en te rp rise"  ap p roach  (T u rner v, B itum inous C as. C o ., 2 4 4  N .W .2d  873 (M ich. 1976)) and the "p ro d u c t line" ex cep tio n  
(R ay  v. A lad  C orp ., 5 6 0  P .2d 3 (C al.1977)). Sec, e .g ., A rk an sas (S w ayzc v. A .O . S m ith  C o rp ., 6 9 4  F .S u pp . 619, 623 
(E .D .A rk . 1988); R eed v. A rm strong C o rk  C o „  5 7 7  F .S u pp . 2 4 6 , 247 -48  (E .D .A rk .I9 8 3 )); C o lo rad o  (F lo ro m  v. E llio tt 
M fg ., 867 F.2d 5 7 0  (10th C ir .,9 8 9 )  (app ly ing  C o lo rad o  law ); Johnston  v. A m sted  Indus., Inc ., 830  P .2d  1141 
(C o lo .C t.A p p . 1992)); F lo rida  (B ernard v. K ec M fg. C o ., 4 0 9  So .2d  1047 (Fla. 1982)); G eorg ia  (B u llin g to n  v. U nion 
T o o l C o rp ., 328 S .E .2d  726  (G a.1985)); Illino is (G o n z a le z  v. R ock  W ool E ng 'g  &  E quip . C o ., 4 5 3  N .E .2 d  7 9 2
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(Ill.A p p .C t. 1983); D om ine v. F u lton  Iron W orks, 395 N .E .2 d  19 (IlI.A pp .C l.1979)); Iow a (P ancra tz  v. M o n san to  C o ., 
5 4 7  N .W .2d  198 (Io w a 1996)); K en tucky  (C onn  v. F a les  D iv. o f  M athew son  C orp ., 835  F.2d 145 (6th  C ir. 1987) 
(ap p ly in g  K entucky  law )); M ary land  (N issen C orp . v. M ille r, 594 A .2d 564 (M d .C t.S pec .A pp .19 91)); M assach u se tts  
(G uzm an  v. M R M /E lg in , 5 6 7  N .E .2d  929  (M ass. 1991)); M in n eso ta  (C oste llo  v. U n ipress C orp ., N o. C 6 -9 5 -2 3 4 1 , 1996 
W L  106215 (M inn .C t.A p p ., M ar. 12, 1996); C o o p e r v. L ak ew o od  E ngineering  &  M fg. C o ., 45  F.3d 243  (8 th  C ir.1 9 9 5 ) 
(ap p ly in g  M in n eso ta  law )); M issou ri (B ozcll v. H &  R  1871, Inc., 91 6  F .Supp. 951 (E .D .M o.1996); W allace  v. D o rsey  
T ra ile rs  S ou theast, Inc., 849 F .2d  341 , 343 (8th  C ir. 1988) (ap p ly in g  M issou ri law )); N ebraska  (Jones v. Jo h n so n  M ach . 
&  P ress C o., 320  N .W .2d  481 (N eb. 1982)); N o rth  C a ro lin a  (B udd  T ire  C orp . v. P ierce T ire  Co., Inc ., 370  S .E .2d  267 
(N .C .C t.A p p .1 9 8 8 ); C om m ent, B eyond B udd T ire : E x am in in g  C o rporate  S u ccesso r L iab ility  in N orth  C a ro lin a , 30 
W ak e F orest L. Rev. 889 (W in ter 1995)); N orth  D ako ta  (D o w n to w n er Inc. v. A crom etal P rods., Inc., 347 N .W .2d  1 18 
(N .D .1 9 8 4 )); O h io  (W elco  Indus., Inc. v. A pplied  C o ., 617  N .E .2d  1129 (O hio  1993)); O k laho m a (G o u ch c r v. P arm ac , 
Inc ., 694  P .2d 953  (O k la .C t.A p p .1984 )); Sou th  D ako ta  (H am ak cr v. K cnw el-Jackson  M ach ., Inc., 387 N .W .2 d  515 
(S .D . 1986)); T ex as  (G riggs v. C ap ito l M ach. W o rks, Inc ., 69 0  S .W .2d 287 (T ex .C t.A pp . 1985); M u d g c tt v. P axson  
M ach . C o., 7 0 9  S .W .2d  755 (T ex .C t.A pp . 1986)); V e rm o n t (O strow sk i v. H y dra-T ool C o rp ., 479  A .2d 126 (V t. 1984)); 
V irg in ia  (H arris  v. T .I ., Inc., 413  S .E .2d  605 (V a.1 992 )); W e st V irg in ia  (Jo rdan  v. R avensw oo d  A lum in um  C o rp ., 45 5  
S .E .2 d  561 (W .V a. 1995) (p e r cu riam )); W iscon sin  (F ish  v. A m sted  Indus., Inc., 376  NAV.2d 820 (W is. 1985)); D is tric t 
o f  C o lu m b ia  (L eS an e  v. H illenb rand  Indus., 791 F .S u pp . 871 , 873-74 (D .D .C .19 92) (ap p ly ing  D istric t o f  C o lu m b ia  
law )); V irg in  Is lands (P olius v. C lark  Equip. C o ., 802  F .2d  75  (3d C ir. 1986, V. I.)). O n ly  a  few sta tes  a p p ea r to  have 
ad o p ted  liab ility  based  on the su ccesso r co rpo ra tion 's  co n tin u a tio n  o f  the p redecesso r's  lin e  o f  products: C a lifo rn ia  (R ay  
v. A lad  C orp ., 5 6 0  P.2d 3 (C al.1977)); N ew  Jersey  (R am ire z  v. A m sted Indus., 431 A .2d  811 (N .J. 1981); (bu t see 
p o ss ib le  lim it to "p ro d u ct line" ex cep tio n  recogn ized  in d ic ta  in L eo v. K err-M cG ee C hen i. C orp., 37 F .3d  96 , 100-01 
(3d  C ir. 1994) (ap p ly ing  N ew  Je rsey  law ) ("It seem s ap p aren t that, excep t pe rhaps in design  defect cases, a  d e fec t in a 
p ro d u c t w hen the m anufac tu re r d is tribu ted  the p ro d u c t is likely  to m anifest itse lf  and cau se  injury w ith in  a rea so n ab le  
tim e a fte r  the p ro duc t is m anufactu red . A ccord ing ly , as a p rac tica l m atter, su ccesso r liab ility  under R a m irez  is likely  to 
be im posed  in m ost cases, if  a t a ll, for a lim ited perio d .")); N ew  M exico  (G arcia  v. C o e  M anufactu rin g  C o ,, 933  P .2d  
2 4 3  (N .M . 1997)); P ennsy lvan ia  (D aw ejko  v. Jo rg en sen  S teel C o., 434  A .2d 106 (P a .S u p e r.C t.1 9 8 l)); B o g art v. P h ase  II 
P asta  M achs., Inc., 817 F .Supp. 547  (E .D .Pa. 1993)); W ash in g to n  (M artin  v. A bbott L abs., 689 P.2d 368 (W ash . 1984); 
F ox  v. S u n m asle r P rods., Inc., 821 P.2d 50 2  (W ash .C t.A p p .1 9 9 1 ) (the con tinued  p ro d u c t line m u st be the  one that 
ha rm s the p la in tiff)). A lthough the p ro duc t line ex cep tio n  is still theoretically  v iable in P ennsy lvan ia , i f  a p la in tiff  h a s  a  
p o ssib le  rem edy  ag a inst the p redecesso r, a recen t op in io n  h e ld  the ex cep tio n  could  not be invoked. L aF o u n ta in  v. W ebb  
Indus. C orp ., 951 F .2d  544 (3d Cir. 1 9 9 1).

In  an ea rlie r  d ra ft o f  these R eporters ' N otes, N ew  Je rsey  was catego rized  as a ju r isd ic tio n  th a t em p lo y s  a very  
liberal test for co rp o ra te  su ccesso r liab ility , a test p rem ised  on  m axim izing  recovery  ra th er than on ev id en c e  o f  ex p ress 
ag reem en t to be liab le  o r substan tia l depriva tion  o f  rem ed ies for p la in tiffs against the p redecessor co rp o ra tio n . In 
su p p o rt o f  th is po sitio n  Pacius v. T h erm lro ll C orp ., 611 A .2d  153 (N .J.S u per.C t.L aw  D iv. 1992), was cited. In that case , 
the co u rt held that any  tran sfer o f  assets o r use o f  the p redecesso r 's  goodw ill en ta iled  a de facto m erg er tha t, in turn , 
trig gered  su ccesso r liab ility . Id. at 157. E labora ting  on  the  policy  un derly ing  this ho ld ing , the P ac ius c o u rt q u o ted  
R aw lin gs v. D M  O liv e r Inc., 159 C al.R ptr. 119, 124 (1 9 7 9 ) for the fo llow ing p ro position :
F u n dam en ta l fa irness has been so ugh t through a b a lan c in g  o f  the righ ts o f  the injured p a rty  against the rig h ts  o f  tho se  
en g ag ed  in bu siness, inc luding  the latter's reasonab le  co m m ercia l expecta tions. P lacing  the econom ic bu rden  on th o se  
best ab le to pay  fo r those costs, w h ile  perm itting  the tran sfe r to those m ost cu lpab le  is c o n s :stent w ith  the  eq u itab le  
co n sid era tio n s in h eren t in the reso lu tion  o f  the d ifficu lt p ro b lem s w hich have been  ju d ic ia lly  posed. T h e  th rust from  o u r 
high co u rt as a  m a tte r o f  first p rio rity  has been to m ax im ize  recovery  fo r the v ictim .
Id. a t 157 (em phasis added).

R ecently , ho w ev er, N ew  Je rsey  has reigned in the "d eep  pccket" approach  set forth  above by the P a c iu s  co u rt. In 
S a ez  v. S &  S C o rrug ated  P ap er M ach inery  C o ., 695  A .2d  740  (N .J.S u per.A p p ,D iv . 1997), the co u rt ex p ressed  
d isag reem en t both w ith  the decisio n  o f  the P acius co u rt an d  w ith this R esta tem ent's  ea r lie r  ch arac te riza tio n  o f  N ew  
Je rsey  law . T h e  co u rt first no ted  lhal, in co n tras t to  the ho ld ing  in Pacius, in o rd e r fo r a su ccesso r c o rp o ra tio n  to b e  
liab le  un der N ew  Jersey  law , the co rpo ra tion  m u st no t o n ly  benefit from  the p redecessor's  goodw ill bu t m u st a lso  
co n tin u e  to m an u fac tu re  the p redecessor's  product. Id a t 16. M oreover, the co u rt sta ted  th a t the qu estio n  to  an sw er in 
de te rm in in g  w h e th e r su ccesso r liab ility  has been trig g ere d  is "not w hether the re  w as 'any  benefit tha t th e  su ccesso r 
o b ta in e d ]  from  the acq u isition  o f  the assets o f  its p re d ece sso r ' or if  the su ccesso r e lim ina ted  a co m petito r [since] [s]o  
b ro ad  a test w ould  be no test a t all."@  Id.



Restatement o f the Law , Third , Torts: Products L iab ility , § 12
Page 7

S ev era l o th e r ju r isd ic tio n s  h av e  im posed  liab ility  based on  a con tinuation  o f  the predecessor's bu sin ess ev en  w hen 
there w as no sto ck  tran sfe r o r a co m m o n  iden tity  o f  co rpo ra te  directors. See, e.g., A ndrew s v. John E. S m ith ’s S o n s , C o ., 
36 9  S o .2 d  781, 785  (A la. 1979); T u rn e r v. B itum in ous C as. Co., 244 N .W .2d 873 (M ich. 1976); M acC leery  v. T .S .S . 
R etail C o rp ., 882  F .S upp . 13 (D .N .H .19 94).

C o m m en t d. A g reem en t fo r su ccesso r to assum e liab ility .

1. F o r general au tho rity  tha t ag reem en ts  to  assum e liab ility  will be en forced  in favor o f  p la in tiffs w ith  p ro duc ts  
liab ility  c la im s, see cases c ited  in the  R e p o rte rs’ N o te  to C om m ent a.

2. G enera l a ssum p tion  o f  a p red ecesso r 's  liab ility , even  w ithou t sp ecific  m ention o f  p roducts liab ility , w ill be 
in te rp re ted  to inc lude liab ility  for p ro d u c ts  liab ility  claim s. See, e .g., B outon v. L itton Indus., Inc., 4 2 3  F .2d  64 3  (3d  
C ir. 1970) (ap p ly ing  N ew  Y o rk  law ); G rugan  v. B B C  B row n B overi, Inc., 729  F .Supp. 1080 (E .D .P a .1 9 9 0 ). I f  the 
co n trac tu a l ob liga tion  as to the  su c c e sso r’s assum p tion  o f  p roducts liab ility  is su b ject to conflic ting  in te rp re ta tio n s , the 
issue  is fo r the trie r o f  fact. S ee , e .g ., G ee  v. T cn neco , Inc., 615 F.2d 857, 862-63 (9th C:c. 1980) (ap p ly ing  C a lifo rn ia  
law ); F lo ro m  v. E llio tt M fg ., 867 F .2d 57 0 , 574 -76  (10 th  C ir. 1989) (apply ing  C o lorado  law); D avis v. L o o p co  Indus., 
Inc ., 6 0 9  N .E .2d  144 (O h io  1993).

3. C o n trac tu a l ag reem en ts  by the su ccesso r to rep a ir o r serv ice  a p roduct so ld  by the p redecessor d o  no t am o u n t to 
an ag reem e n t to assum e p ro d u c ts  liab ility  fo r in juries caused  by the p redecessor's defective p ro ducts. S ee , e .g ., 
S c h w a rtz  v. M cG raw -E d iso n  C o ., 92  C a l.R p tr. 776  (C a l.C t.A p p .1 9 7 !) (d isapproved on other g rounds in R ay  v. A lad 
C o rp ., 5 6 0  P .2d 3 (C al.1 977 )); S h an e  v. H obam , Inc., 332  F .Supp. 526 (E .D .P a .1971) (applying N ew  Y o rk  law ). 
W h e th e r ag reem en ts  to  se rv ice  a p redecesso r 's  products m ay create an independen t du ly to w arn ab ou t d e le c ts  is 
d iscu ssed  in co n n ec tio n  w ith  § 13.

C o m m en t c. F rau d u len t tran sfe r in o rd e r to av o id  deb ts o r liabilities. For the reason set forth in the C o m m en t, this 
ex cep tio n  has ra re ly  been  used  to  im pose su ccesso r liab ility  for products linbilily  claim s. H ow ever, in S chm o ll v. A C  & 
S, Inc ., 703  F .Supp. 868 (D .C .O r. 1988), the co u rt found that a com plex  co rpora te  restructu ring was u n dertaken  to avo id  
bo th  pen d in g  and future liab ility  lo persons w ho w ere certain  to su ffer asbestos-re la ted  illness and w as thu s the 
fun ctio na l eq u iv a len t o f  a frau du len t transfer. See also  M organ v. C avalie r A cquisition C orp., 4 3 2  S .E .2 d  915 
(N .C .C t.A p p . 1993) (rev ersin g  su m m ary  ju d g m e n t w hen p la in tiffs  ev idence raised a question  o f  fact as lo  w h e th e r the 
d e fe n d a n t had pu rchased  assets from  the p red ecesso r co rpora tion  in o rder to avoid creditors' claim s); B udd T ire  C orp . v. 
P ierce  T ire  C o., 370  S .E .2d  267 (N .C .C t.A pp . 1988); M ullen  v. A larm guard o f  D elm arva, Inc., N o. C IV . A . 90C -11 -40- 
l-C V , 1993 W L  2 5 8 6 9 6  (D cl.S up er.C t., Jun. 16, 1993).

A  m uch  c lo se r q u estio n  is w h ethe r a  su ccesso r co rpora tion 's  actual or co nstructive know ledge thal the p red ecesso r 's  
p ro d u c ts  are  d e fec tiv e  and likely  to  cau se  in jury in the future is su fficien t to ren der the transaction su ffic ien tly  ta in ted  so 
as to co m e w ithin  the u m bre lla  o f  th is ex cep tio n . T h ere  is little au thority  on  the issue. In N issen C orp . v. M ille r, 594
A .2d 5 6 4 , 569  n. 2 (M d. 1991), the co u rt no ted  that e ith e r know ledge o f  pend ing  c laim s o r know ledge o f  p ro d u c t de fects 
m ig h t b e  su ffic ien t to ex p o se  a su ccesso r liab ility  since  e ith e r would pul in question  the bona fidcs o f  the tran sac tio n .

C o m m en t f. C o n so lid a tio n  o r  m erger. F o r a d iscussion  o f  w hat co nstitu tes a "de facto m erger,"  see  F le tcher, 
C y c lo p ed ia  C o rp o ra tio n s, § 7 1 24 .20 ; A m erican  L aw  o f  Products L iability  § 7 :10; Frum er and F riedm an , P rodu cts 
L iab ility  § 7 .04 [5 ]; C o m m ent, S u ccesso r L iab ility : T h e  D ebate O ver the C onlinu ily  o f  E n terprise E x cep tio n  in O h io  Is 
R eally  N o  D ebate at A ll, 21 O h io  N .L . Rev. 297, 313 nn. 136-137 (1994) (describ ing dc facto m e rg e r and  "m ere 
co n tin u a tio n " do ctrin es). W h en  the  su ccesso r pu rchases the assets o f  the p redecesso r for cash, a de facto m e rg e r w ill not 
be fou nd  to have o ccu rred . See, e .g ., T ra v is  v. H arris C orp ., 565 F.2d 443, 447 (7th Cir. 1977) (app ly ing  In d ian a  law ); 
Jo rd an  v. H aw ker D ayton  C o rp ., 62  F .3d  29  (1st C ir. 1995) (apply ing  M aine law ); N iccum  v. H ydra T o o l C o rp ., 438 
N .W .2 d  96  (M inn. 1989); H am ak cr v. K cnw el-Jack son  M ach., Inc., 387 N .W .2d 515, 518 (S .D . 1986); L ean n a is  v. 
C in c in n a ti, Inc ., 56 5  F .2d  4 3 7 ,4 3 9 -4 0  (7 th  Cir. 1977) (app ly ing  W isconsin  law ). O nly courts apply ing  the  "co n tin u ity  o f  
en te rp rise"  ex cep tio n  w ill im pose  liab ility  w hen the su ccesso r co rporation  purchased  the assets o f  the p re d e c e sso r  for 
cash  an d  there is ev id en ce  o f  co n tinu ity  o f  the o rig inal business. See R eporters' N o te  to C om m ent c.

C o m m en t g. C o n tin u a tio n  o f  the  p redecesso r. F o r a  d iscussion  o f  the "m ere continuation" ex cep tio n , see  F letcher, 
C y c lo p ed ia  C o rpora tion s § 7 1 24 .10 ; A m erican  L aw  o f  P roducts L iability  § 7 :14; F rum er and F ried m an  § 7 .04 (4 ], 
A lso  see  W inch  v. Y a tes A m . M ach. C o ., Inc., 613  N .Y .S .2d  980 (N .Y .A pp.D iv . 1994); Sw ayze v. A .O . S m ith  C o rp ., 
694  F .S u pp . 619  (E .D .A rk . 1988); F lo ro m  v. E llio tt M fg., 867 F.2d 570, 578 n. 3 (10th Cir. 1989) (ap p ly in g  C o lo rad o  
law ); Jo h n sto n  v. A m sted  Indus., Inc ., 83 0  P.2d 1141, 1146 (C olo.C t.A pp. 1992); N issen C orp. v, M iller, 5 9 4  A .2d  564, 
56 7  (M d. 1991); T u ck e r v. P axson M ach. C o., 645  F .2d 62 0  (8th Cir. 1981) (app ly ing  M issouri law ); C h em ica l D esign ,
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Inc. v. A m erican  S tandard , Inc., 847 S .W .2d  488 (M o. C t.A pp . 1993); U .S. v. A tlas  M inera ls &  C h em ., Inc ., 824 
F .S u pp . 4 6  (E .D .P a .I9 9 3 ); H am ak cr v. K cnw cl-Jack son  M ach ., Inc., 387 N .W .2 d 5 1 5 , 518  (S .D .1 986).

In an alyzin g  con tinu ation  questions, so m e co urts  req u ire  pu rchase  o f  stock  o r o th er ben ch m ark s in o rd e r to 
estab lish  the requ isite  co ntinu ity . See, e.g ., G eh in -S co tt v. N ew so n , Inc., 848 F .Supp. 585 (E .D .P a .1 9 9 4 ); P a n c ra tz  v. 
M o n san to  C o ., 547 N .W .2d 198, 201 (Io w a 1996) ("[t]he  ex cep tio n  has no app lication  w ithou t p ro o f  o f  co n tin u ity  o f  
m an ag em en t and ow nersh ip  be tw een  the p red ecesso r and su c c e sso r  co rpo ra tions"); H arris  v. T .I., Inc ., 4 1 3  S .E .2 d  605 
(V a.1 992 ) (also  requiring  a com m on iden tity  o f  o fficers, d irec to rs , and  stockholders). O ther co u rts  d en y  a m e rg e r if  no 
tran sfe r o f  assets has taken place, as in C arre iro  v. R h odes G ill &  C o ., 68 F .3d 1443 (1st C ir. 1995). C o n tra , Jo rd an  v. 
H aw k er D ayton  C orp ., 62 F .3d 29 (1st C ir. 1995) (ap p ly ing  M aine  law ) (ho ld ing  that p u rch ase  o f  a sse ts  is no t su ffic ien t 
to w arran t a finding o f  a d e  facto m erger); L em ellc  v. U n iv ersa l M fg. C orp., 18 F .3d  1268 (5th  C ir. 199 4 ) (ap p ly ing  
L o u isiana  law ). B ut several o th er sta tes have im posed  liab ility  based  on a co n tinu a tion  o f  the p re d ece sso r 's  business 
even  w hen there w as no sto ck  tran sfer o r co m m o n iden tity  o f  co rp o ra te  directors. S ec, e.g., A n drew s v. Jo hn  E . S m ith 's  
S ons, C o., 369  So .2d  781, 785 (A la. 1979); T u rn er v. B itu m in o u s C us; Co., 244 N .W .2d  873 (M ich . 1976); M acC leery  
v. T .S .S . R etail C orp ., 882 F .Supp. 13 (D . N .H . 1994). S e e  g enera lly  S w eatland  v. P ark  C o rp ., 587  N .Y .S .2 d  54 
(N .Y .A pp .D iv .1 992 ).

R E P O R T E R S  N O T E S : Comment b. Rationale. In  a m u ch cited  case , Polius v. Clark Equip. Co., 802 F.2d 75 (3d 
Cir. 1986) (ap p ly ing  V irg in  Islands law ), the co u rt s ta ted  th a t the im position  o f  su ccesso r liab ility  on  a co m p an y  that has 
m ere ly  purchased  the assets o f  a p red ecesso r for cash  and d o es not o therw ise  fall w ith in  the sta ted  ex c e p tio n s  w ould  
en courage  the d isso lu tion  o f  a financia lly  troub led  co rp o ra tio n  by p iecem eal sa le  o f  assets ra th er than  as a go ing  
b u siness concern . In th is ev en t the p la in tiff  w ould  no l be ab le  to reach  the assets w hen the acc id en t o c cu rred  y ea rs  a fte r 
d isso lu tion . T he end result w ould be the need less d es tru c tio n  o f  an ongo in g  business en terp rise  w ith no ne t ad v an tag e  to 
anyone . O th er courts have observed  that the im position  o f  su ccesso r liab ility  on  sm all co rp o ra tio n s co u ld  spell financia l 
d isas te r lo them . S ee, e.g., Bernard v. Kec Mfg. Co. Inc., 409 So.2d 1047 (Fla.1982); DeLupp v. Xtraman Inc., 417 
N.W.2d 219, 221 (Iowa 1987); Nissen Corp. v. Miller, 594 A.2d 564, 570 (Md.1991); Niccuni v. Hydra Tool Corp., 438 
N.W.2d 96, 100 (Minn.1989). T h ese  co u rts  have co n c lu d ed  that the im position  o f  strict liab ility  on su ccesso r 
co rp o ra tio n s is inconsisten t w ith the p rinc ip le  o f  p ro duc ts  liab ility  law  that im poses resp o n sib ility  on  the  party  w ho 
crea ted  the risk  and w as in a position  to p reven t its o c cu rren ce . S ee a lso  Johnston v. Amsted Indus., Inc., 830 P.2d 1141 
(Colo.Ct.App.1992); Downtowner v. Acromelal Prods., Inc., 347 N.W.2d 118 (N.D.1984); Fish v. Amsted Indus., Inc., 
376 N. W.2d 820, 827 (Wis. 1985).

C o rp o ra te  su ccesso r liab ility  has been  the su b jec t o f  co nsid erab le  law  rev iew  co m m entary . S ec, e .g ., Ph illips, 
P rodu ct C o n tin u ity  and S u ccesso r C o rp o ra tio n  L iab ility , 58 N. Y.U.L. Rev. 906 (1983) (the a rtic le  c o n ta in s  an  ex h au s tiv e  
lis ting  o f  law  rev iew  literature; au th o r su ppo rts  the "p ro d u c t line" excep tion); G reen , S u ccesso r L iab ility : T he 
S u perio rity  o f  S tatu to ry  R eform  to P ro tec t P rodu ct L iab ility  C laim an ts, 72 Cornell L. Rev. 17 (1986) (c ritic iz in g  the 
ra tiona le  o ffered  by courts and co m m enta to rs  in su p p o rt o f  the liab ility  based on "p roduct line" o r  "co n tin u ity  o f  
bu sin ess en terp rise" and suggesting  a s ta tu to ry  so lu tion  to th e  p ro b lem  by requ iring  d isso lv ing  c o rp o ra tio n s  to  p rov ide 
pro duc ts liab ility  p la in tiffs w ith  ad equate p ro tectio n); N o te , A  P o licy  A nalysis o f  a S u ccesso r C o rp o ra tio n 's  L iab ility  for 
Its P redecesso r's  D efective  P roducts W hen the S u ccesso r H as A cquired  the P redecesso r's  A ssets for C ash , 71 Marq. L. 
Rev. 815 (1982) (au tho r c ritic izes the ra tionale  o ffered  to su ppo rt ex pansive ru les im posing  liab ility  on  su ccesso r 
co rp o ra tio n s and suggests ex pansion  o f  ind epen den t d u ty  to  w arn and  fraudulent tran sfe r ca teg o ry  w hen the su ccesso r 
had actual o r co nstru ctive  kn ow ledge o f  p roduct d e fects); R ogala , N ontrad itional S u ccesso r P ro d u c t L ia b ility : S hou ld  
S o c ie ty  B e F orced  to Pay the C ost?, 68 U. Det. L. J. 37 (1990) (econom ic an alysis  su p p o rts  the re te n tio n  o f  the fou r 
basic  excep tio ns and the re jection  o f  "p roduct line" and "con tin u ity  o f  en terp rise" theories); C o m m en t, S u ccesso r 
L iab ility : T h e  D ebate O ver the C ontinu ity  o f E n terp rise  E x cep tio n  in O hio Is R eally  N o D ebate  a t A ll, 21 O h io  N .L . 
R ev. 297 (au tho r c ritic izes both  "p rodu ct line" and  "co n tin u ity  o f  en terprise" ex cep tio ns and  p re d ic ts  th a t O h io  will 
fo llow  four trad itional excep tions). M uch o f  the law  re v ie w  co m m entary  su ppo rts lib era liz ing  the  ru les im posing  
liab ility  on co rp o ra te  successors. T h e  artic les ack n o w led g e , how ever, the ov erw h elm ing  ju d ic ia l re je c tio n  o f  the 
lib era liz ing  rules. It is in teresting  that, afte r an early  sp u rt o f  cases in the late 1970s and early  1980s a rg u in g  for m ore 
ex pansive  liab ility , co u rts  h av e  refused  to im pose liab ility  u n less  the p la in tiff is ab le  to co m e w ith in  the  fo u r trad ition al 
ex cep tio ns. S ee G reen , Successors and C E R C L A : T h e  Im p erfec t A nalogy to P rodu cts L iab ility  and  an  A lte rn a tiv e  
P roposal, 87 Nw. U.L. Rev. 897, 909-10 (1993); H enderson  and E iscnbcrg , T h e  Q u iet R evolu tion  in P ro d u c ts  L iab ility : 
An E m pirical S tudy o f  Legal C hange, 37 UCLA L. Rev. 479, 492 and n.64 (1990).
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Several courts and com m enta tors have recogn ized that the problem s set fo r th  in  th is  C om m ent can best be 
addressed by leg is la tion . F o r an in s ig h tfu l analysis and recom m endation, sec G reen, Successor L ia b il i ty :  T he  
S u p e rio r ity  o f  S ta tu to ry  R e fo rm  to P rotect P roduct L ia b il i ty  C la im ants, 72 Cornell L. Rev. 17 (1986) (c r it ic iz in g  the 
ra tiona le  o ffe red  by courts  and com m entators in  support o f  lia b il ity  based on "p rodu c t lin e " o r "c o n tin u ity  o f  business 
en terprise" and suggesting a s ta tu to ry  so lu tio n  to the p rob lem  by req u iring  d isso lv ing  corpora tions to p rov ide  products- 
l ia b i l i t y  p la in t if fs  w ith  adequate p ro tec tion ). C ourts have repeatedly espoused the same v ie w . See, e.g., Fish v. Am sted  
Indus., Inc.. 3 7 6 N .W .2d820, 829 (Wis. 1985):
W e conc lude  that the leg is la tu re  is in a better p o s itio n  to make broad pub lic  p o lic y  decis ions in  actions based on 
products l ia b i l ity  law . [C ita tio n  o m itte d ]. The questions concern ing  the e ffec t on the m anufactu ring  business, the 
po ten tia l s ize and econom ic  streng th  o f  successor co rpo ra tions , the a v a ila b ility  o f  co m m e rc ia l insurance and the cost o f  
such insurance are a ll questions t h a t . . .  the leg is la ture  is in  a better pos ition  to ascertain.
A  s im ila r  sen tim ent was expressed in  Leannais v. Cincinnati, Inc., 565 F.2d 437, 441 (7th Cir.1977):
In  recent years, fo r a va rie ty  o f  reasons, m any have though t i t  necessary to turn to the cou rts  in  search o f  so lu tions  to 
soc ia l p roblem s. C ourts  are ill-eq u ippe d , however, to balance equities am ong fu tu re  p la in t if fs  and defendants. . . . 
[S ]u ch  broad pu b lic  p o lic y  issues are best handled by leg is la tures w ith  the ir com prehensive  m ach inery fo r  p u b lic  in p u t 

and debate.
See also Myers  v. Putzmeister, Inc., 596 N.E.2d 754 (lll.App.1992); Welco Indus, v. Applied Co., 617 N .E .2d 1129 
(Ohio 1993); Nguyen v. Johnson Mach. & Press Corp., 433 N.E.2d 1104 (lll.App.Ct.1982); Holifield v. Setco Indus., 
Inc., 168 N. W.2d 177 (Wis.1969), overru led  on o ther grounds, Hansen v. A.H. Robins, Inc., 335 N.W.2d 578 (Wis. 1983).

O ne possib le sta tu to ry  approach m igh t be to requ ire  that whenever a product m anu fac tu re r transfers a business o r a 
p ro du c t line  as a go ing  concern, . o m c  fo rm  o f  bond o r o ther security  m ust be posted by the predecessor m anufactu re r in 
an am ount no t to exceed the net va lue o f  the predecessor at tim e o f  transfer. The va lue o f  the bond o r o ther secu rity  
w o u ld  be ava ilab le  to  fu tu re  to r t p la in t if fs  to sa tis fy  c la im s fo r harm  caused by p re v io u s ly  d is tribu ted  de fec tive  
products. T he  posting  o f  such a secu rity  w ou ld , under term s o f  the statute, protect the successor from  fu ture l ia b i l ity  fo r  
p re v io us ly  d is tribu te d  products in excess o f  the va lue o f  the security. Presum ably, o b lig a tio n s  on thebond w o u ld  be 
lim ite d  in tim e. Future p la in t if fs  in ju re d  by products p re v io u s ly  d is tribu ted by the predecessor w ou ld  be no worse o f f  
f in a n c ia lly  than i f  the transfe r o f  assets had no l occurred. The l im it  based on the value o f  the predecessor at the lim e  o f  
transfer, w ith  an appropria te  tim e  l im it ,  w ou ld  render m ore ca lcu lab le  the am ount o f  the secu rity  required, in con tras t to 
the d i f f ic u lty  o f  ca lcu la tin g  fu tu re  lia b ilit ie s  w ith o u t such lim its  under the more expansive  successor l ia b i l i t y  ru les 
app lied  in a m in o r ity  o f  ju r is d ic tio n s . The value o f  the predecessor's product line  as a go ing  concern, w henever that 
value exceeds the cost o f  the secu rity  against fu ture lia b il ity ,  w ou ld  be preserved w ith o u t a llo w in g  the transfe r o f  assets 

to p re ju d ice  to rt p la in t if fs ' chances o f  recovery.



F I S C A L  N O T E

STATE OF ALASKA
2002 LEGISLATIVE SESSION

Revision Date/Time (Note if correction): 
Title Product Liability for Successor Liability

Dept. Affected:
[BRU _______
Component_______

Fiscal Note Number:
Bill Version:
() Publish Date:

HB 13

Com & Econ Dev

Sponsor
Requester

Representative Rokeberg
House Labor & Commerce Component No.

Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2003 FY 2004 FY 2005 FY 2006 FY 2007 FY 2008
Personal Services
T ravel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES

CHANGE IN REVENUES ( )

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify Type--Do not abbreviate)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of anv current vear (FY2002) cost: 0.0
Check this box fX) if fundinq for this bill is included in the Governor's FY 2003 budget proposal:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page if necessary)

This legislation has no fiscal impact on state spending.

Prepared by: 
Division

Approved by: 
Agency

Representative Tom Anderson Phone
House Labor & Commerce Date/Time 4/12/03 1:49 PM

Representative Tom Anderson Date 4/12/2003
House Labor & Commerce

(Rovised 9/2001 OMB) Page 1 o f



0 4 /1 9 /2 0 0 3  0 5 :5 7  9072767185 AATL PAGE 01

A l a s k a  A c t i o n  T r u s t
P . O .  B o x  1 0 2 3 2 3  • A n c h o r a g e ,  A l a s k a  9 9 5 1 0  

O f f i c e ;  8 1 3  W e s t  T h i r d  A v e n u e  ♦ A n c h o r a g e ,  A K  9 9 5 0 1  

( 9 0 7 )  2 5 8 - 4 0 4 0  • F A X  ( 9 0 7 )  2 5 8 - 8 7 5 1

23 April 2003

The Honorable Lesil McGuire 
House Judiciary Committee 
State Capitol 
Juneau, Alaska 99801

Dear Representative McGuire:

The House Judiciary Committee today hears House Bill 13 “An Act declaring 
legislative intent to reject the continuity of enterprise exception to the doctrine of 
successor liability adopted in Savage Arms, Inc...." The Alaska Action Trust strongly 
objects to this bill. This bill was offered during the last session and we testified at the 
request of the current bill's sponsor, Representative Rokeberg. That correspondence is 
attached. The Alaska Action Trust maintains its objection to this legislation.

This outcome is particularly unfair because Alaska is not now, nor is it likely to 
become, a manufacturing state. The burden borne by dead and injured citizens of Alaska 
will nearly always benefit corporate entities from other states and countries. Please do 
not pass legislation that hurts your constituents and neighbors.

iFt» r* *  3 7 s y
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