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The LABOR AND COMMERCE Committee considered: HB 13
SUCCESSOR LIABILITY FOR PRODUCT LIABILITY

HOUSE BILL NO. 13

"An Act declaring legislative Intent to reject the continuity of enterprise exception to the doctrine of successor liability adopted in Savage Arms, Inc. v.
Western Auto Supply, 18 P-3d 49 (Alaska 2001), as it relates to products liability; providing that a successor corporation or other business entity that
acquires assets of a predecessor corporation or other business entity is subject to liability for harm to persons or property caused by a defective product
sold or otherwise distributed commercially by the predecessor only if the acquisition is accompanied by an agreement for the successor to assume the
liability, results from a fraudulent conveyance to escape liability for the debts or liabilities of the predecessor, constitutes a consolidation or merger with
the predecessor, or results in the successor's becoming a continuation of the predecessor; defining 'business entity' that acquires assets to include a sole
proprietorship; and applying I:>r Act to the sale, lease, exchange, or other disposition of assets by a corporation, a limited liability company, a partnership,
a limited liability partnership, a limited partncrsliip, a sole proprietorsiiip, or other business entity that occurs on or after the effective date of this Act.”
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ALASKA STATE LEGISLATURE
House of Representatives

COVMITTEE ASSIGNVENTS INTERIM:
716 WEST 4TH AVENUE. SUITE 300
RULES COMMITTEE. CHAIRMAN ANCHORAGE. AK 99501
LABOR & COMMERCE COMMITTEE. MEMBER PHONE: (907) 269-0117
LEGISLATIVE COUNCIL. MEMBER FAX: (907)269-0119
SPECIAL COMMITTEE ON OIL S GAS. MEMBER
LEGISLATIVE ETHICS COMMITTEE. MEMBER SESSION:
ALASKA STATE CAPITOL
wobcito: MIpV/www.akropublicans.ofg/rokoborg/ JUNEAU. AK 99801-1182
PHONE: (907) 465-4968

FAX; (907) 465-2040

Representative Norman Rokeberg

e-mail: Representative_Norman_Rokeberg@ legis.state.ak.us

MEMORANDUM

T0: Representative Lesil McGuire, Chair
House Judiciary Committee

FROM: Representative Norman Rokeberg

DATE; April 2, 2003
RE: Request to hear HB 13

| respectfully request that HB 13, Successor Liability for Product Liability, be scheduled for a
hearing. | have attached the following for your information;

HB 13

Sponsor Statement

Savage Anns, Inc. v. Westem Auto Supply Co.
Alaska Bar Rag article

Restatement 3rd of Torts
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PHONE: (907) 465-1968

Representative Norman Rokeberg

e-mail: Representalive_NormarLRokeberg@ legis.state.ak.us

SPONSOR STATEMENT FOR HB 13
BY: Representative Norman Rokeberg

|t is vitally important to Alaska commerce and business that a corporation, partnership or other entity
that purchases assets from another company or business not be held legally responsible for the liabilities
of the selling business, unless expressly agreed to by the purchasing company. However, the Alaska
SuPreme Court, in an interim ruling last year in Savage Arms, Inc v. Western Auto Supply Co., 18 P.3d 49
(Alaska 2001), held otherwise under tire doctrine of successor liability as it relates to products liability,
and remanded the case to trial consistent with its opinion.

Generally, when one compar]P( sells all its assets to another, the acquiring corporation or company is not
liable for the debts and liabilities of the sell_lr]? company. Contrary to this rule, the Alaska Supreme
Court adopted two theories of successor liability in cases of products ||ab|||tY, "mere continuation" and
"contmun?/ of enterprise." These theories are exceptions to the general rule, and allow a purchasm%
company 1o be held responsible for the Product liabilities of the sellln?_ company, including those tha
may have been unknown at the time of the sale. While the "mere continuation™ theory is a commonly
re,co&;mzed exception, the Supreme Court acknowledged that "continuity of enterprise” has been
rejected by the American Law Institute: Restatement (Third) of Torts, and a vast majority of courts that have

decided the issue.

The Supreme Court stated it was deciding the issue of successor liability because "...neither this court
nor the Alaska state legislature has resolved the successor liability questions |ore_sented in this case..."
We seek to resEond to the invitation of the Supreme Court by filling the legislative void and declaring

the law of Alaska on this subject.

HB 13 specifically addresses successor liability as it relates to products liability. The bill exPressly rejects
the continuity of enterprise exception adopted by the Supreme Court and adopts the generally
recognized exceptions to the doctrine of successor liability as listed in the Restatement of Torts. Those
fourexceptions are: (1) the successor expressly assumed the liability; (2) the transfer was a fraudulent
conveyance; (3) the transfer constituted a consolidation or merger, or (4) the transfer was a mere

continuation of the predecessor.

This legislation will prevent inequities that will otherwise occur to the purchaser of assets who would be
exposed to liabilities they did not anticipate and to sellers of assets who may receive less than fair market
value if the purchaser must discount the purchase price to factor in unknown and unwanted liabilities.
Please join me in endorsing and passing HB 13

ED 1:2/25/03
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statute ol limitations lias run, it is alluwalile
if it “relates buck” to the dale of a timely
original pleading.3l
Civil Rule 11(g) sets out the circumstances
under which an amended pleading will relute
hack to the original pleading:
Whenever the claim or defense asserted in
the amended pleading arose out of the
conduct, transaction or occurrence set
forth or attempted to be set forth in the
original pleading, the uinendment relates
back to the dale of the original pleading.
An amendment changing the party against
whom a claim is asserted relates hack if
the foregoing provision is satisfied and,
within the period provided by law for com-
mencing the action against the party to he
brought in by amendment, that party (1)
has received such notice of the institution
of the uction that the party will not be
prejudiced in maintaining a defense on the
merits, and (2) knew or should have known
that, but for a mistake concerning.the
identity of the proper party, the action
would have been brought against the par-
ty.d
According to this standard, Hebert's sec-
ond amended complaint will relate back to
her timely November 1031 complaint against
Honest Bingo if (1) the claim asserted
against FDA arises out of the same transac-
tion or occurrence set forth in the initiul
complaint; (2) FDA received sufficient notice
such that it would not be prejudiced in main-
taining its defense on the merits; (3) FDA
knew or should have km vn that it would
have been included us a p rty in the originul
complaint but for a mis ake concerning its
identity; and (-I) FDA -uceived notice and

24. See Siemion v. Riimfdt. 25 p.2d 896. 898-99
(Alusku 1992).

25. Alaska R. Civ. P. 15(c)

26. S generally west it Uucliuiutn, est p.2d
1065, 1068-71 (Alaska 1999). Several federal
courts have held dial amendments in which a
ploimiff replaces a "John Poe" defendant with a
named defendant are considered amendments (o
add new parlies and wdi relate back only when
die conditions of Rule 15(c) arc satisfied. SeCGA
Wright 81 Millet, sopru § 1498. at 105-06: see
niw Craig V. ¢ruted SIUm. 213 F.2d 854 (oni
Cir. 1969).
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knew or should have known that, hut for a
mistake concerning its identity, it would have
been included as a party within "the |ieriod
provided by law for commencing the action
against” it.16

Given the fact-intensive nature nt the Rule
16(c) “relation back" test, FDA can prevail

on its Rule 12(c) motion only if the undisput-

ed facts on the face of the pleadings clearly

show tiiat Ilchert's second amended com-

plaint cannot possibly relate back to Iter ear-
lier timely complaint against Honest Bingo.

But the relation back issue presents the fol-

lowing disputed fact questions, which prevent
resolution on a motion for judgment on the
pleadings; whether FDA received sufficient

notice of Hebert's lawsuit within the limita-

tions period and whether FDA knew or
should have known that, but for a mistake
concerning identity, it would have been in-
cluded as a party within the applicable i>eri-
od.n

It is not dear from the pleadings whether
FDA did or did not receive sufficient notice
of Hebert's claim within the limitations peri-
od. Hebert's complaint asserted that the
nature of the named business entities was
unknown. It also included the permittee of
the hingo game os a John Doe defendant.
Hebert's amended complaint states that FDA
"is one of the three permitees jointly operat-
ing Honest Bingo" und that FDA “was in fact
receiving the benefits of the o[x:ration of the
hingo game at the time and place in ques-
tion." This statement alleges the existence
of a close business relationship between Hon-
est Bingo and FDA, or possibly a joint ven-
ture or partnership.3 While admitting that

27. The parlies do nol dispute that (lie first [€-
quireinent—dial die claim against IDA arise oul
of ihe same basic claim m die complain! against
llonc-sl Dingo— is satisfied

28. llebcn may have available lo her a second
avenue for relief. If she can Jemonslrale that
lluucsl Dingo was a partnership or a joini ven-
luic of which Munroc Foundation and FDA were
partners or joint venturers, il ina> nol be neces-
suiy for die second amended complaint to relate
hack to the original complaini since service of
die ilntcly original complaint on Honest Uinguor
the Monroe Foundation may he luund sufficient
lo consmnle service on FDA. Alaska R Civ.
I'. 4(d)(5): Coleman v. Lufgren. 59J I112d 632. 634
(Alaska 1979),

SAVAGE ARMS, INC. v. WESTERN AUTO SUPPLY

Aluskn  4<)

Clieu 18 PJd 49 (Alaska 2000)

it is a permittee for bingo games, FDA de-
nied the allegations of jointly operating Hon-
est Bingo und of receipt cf benefits of the
operation.  Viewing the facts In-the light
most fuvortible to Hebert, us we must for the
purposes of the motion, it is clear that the
existence of some type of close business rela-
tionship is alleged.

A fact question also exists as to whether
FDA knew or should have known that but for
a mistake in identity, it would have been
named as a party within the applicable limi-
tations period. As an organization under
whose permit the Honest Bingo game was
run, FDA may have had notice of the com-
plaint filed against Honest Bingo and the
Monroe Foundation and consequently may or
should have known that it was one of the
“John Does" referred to in the initial com-
plaint against Honest Bingo. Similarly,
without further evidence, we are unable to
determine whether FDA either knew or
should have known that it was intended as a
party in the suit prior to March 27, 1036. the
one hundred twentieth day ufter filing of the
original complaint.3

Tlte pleadings on their face cannot reveal
whether Hebert's second amended complaint
relates hack to the initial timely complaint
filed against Honest Bingo. And determin-
ing whether FDA meets the standard for
relation back involves a triable issue of fact.
We therefore cannot uffirm the granting of
FDA’s Rule 12(g) motion.®

1131 "The court either may consider a
motion for judgment on the pleadings at a
preliminary hearing us provided by Rule
12(d) or may postpone its determination until
trial."3 We conclude that where appropri-
ate and when a motion for judgment on the
pleadings is brought on the basis of the
affirmative defense of statute of limitations,

29. See Alaska K. Civ. P 4(j) following 120 days
after filing for service of process). The rccoid

shows dial by October 31, 1996, FDA had re-

fused lo pailicipale in selllenicnl negotiations,
hut ihe n.cord is siletu as lo how long before dial
time FDA was aware of Hebert's claims.

30. A Civil Rule 12(c) motion can he converted
into a Rule 56 motion for summary judgment
when the trial judge considers nrateiials outside
the pleadings.
ever, here ihe superior court explicitly staled that

Alaska R Civ. P. 12(c). How-

the interests of justice are best served if Hie
trial court considers the motion at a prelimi-
nary hearing instead of wailing until trial.

V. CONCLUSION

Because fact questions exist as to whether
Hebert’s second amended cumpluint bringing
FDA into the luwsuit related back to her
initial complaint against Honest Bingo, FDA
was not enlillerl to judgment on the plead-
ings under Rule 12(c). We therefore RE-
VERSE the decision of tlte superior court
and REMAND for proceedings consistent

with this opinion.

SAVAGE ARMS, INC., Petitioner,
v

WESTERN ANTO SUPPLY
CO., Respondent.

Nos. 8612, 8721, 86U.
Supreme Court of Alaska.

March 2, 2001.
Rehearing Denied April 4, 2001.

Father brought products liability action
against manufacturer and distributor of al-
legedly defective rifle, seeking recovery for
injuries sustained by his minor son when rifle
misfired. Distributor filed third-party com-
plaint seeking indemnification from manufac-
turer's successor. The Stqtcrior Court. Third
Judicial District, Kenai, Jonalhun 1L Link, J.,
concluded that luw of Alusku governed suc-

il did not consider matters outside the pleadings,
liven Il this court were lo cunsider die additional
materials contained in the record, il is slill un-
clear whether FDA had ounce of lleheri's law-
suit and knew or should have known dial Il
would have been initially included as a defendant
if lichen had been aware of iix identity.

31. 5A Wright__ii Millei § 1367, at 517. See Ped'
ersen V. Zielsii. s22 1vad 903, 907 it 4 (Alaska
1991).



5fl  Alusku

cir/Mir liability issue, entered judgment in
favor nl' distributor nn its third-party claim,
mu) denied successor's motion to sulislilute
distributor's insurers for distrihutnr ns real
parties in interest. Successor petitioned for
review. The Supreme Court, Eastimgli, .1,
held that: (1) law of Alaska governed issue nf
lialiiliiy nf rifle manufacturer's successor; 12)
genuine issues of material fact existed as lo
whether successor was liable fur injuries
caused liy rifle; and (3) distributor's insurers
were proper parties to prosecute third-party
indemnity claim.

Reversed and remanded,

J. Appeal and Error C=HIX< )

The appropriate cltniee of law is a legal
question to which the Supreme Cnnri applies
its Independent judgment.

2 Aped adl Error C-821)

The Supreme Court answers legal ques-
tion nl first impression by adopting the rule
of law that is most persuasive in light of
precedent, reason, and policy,

3. Appeal und Error €83

The Supreme Court will affirm a grant
of summary judgment only if the record
presents no genuine issues of material fact
and the movin? puny is entitled to judgment
as a mutter nf faw.

4. Appeal mid Error 4&#!Uf I), SW

Generally the Supreme Court will review
rulings on joinder anil ratification for abuse
of discretion, but will review dp novo the
underlying legal questions, such as whether a
party is a real party in interest.

5. Artinn ©=27(1)

In The context of a claim that a defective
product has caused personal injury, succes-
sor liability is most appropriately character-
ized as a torts question.

6. Weapons ©=181)

Law of Alaska governed issue of liability
of rifle manufacturer's successor in products
lialiilily action brought liy father whose mi-
nor son was injured when allegedly defective
rifle misfired, where father and son were
Alaska residents, rifle was purchased in Alas-
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ka. and injury on-mred in Alaska, even

though successor's purchase nl manufactur-

er's business occurred in Texas.

7. Corporations ©=445.1

Generally, when one cor|>nation sells all
its assets lo another, the acquiring corjxira-
linn is not liable for the debts and liabilities
of the selling company.

8. Corporations <t=>)b51, 51VHI)

There are four exceptions to the general
rule of nnn-liahilitv nf successor corporations:
() The purchaser has expressly or implicitly
agreed In assume liability; (2) the asset pur-
chase amounts to a consolidation or merger;
(3) the purchasing corporation is a "mere
continuation” of the selling corfairatinn; or (4)
the transfer amounts to little more than a
“sham" transaction to avoid liabilities.

). Corporations ©=445.1

Liability will lie ingtosed on a successor
cnrl)oratinn fot the debts and liabilities of the
selling company under tlte mere continuation
exception where the successor continues to
use the seller's name, location, and employ-
ees, and there exists a common identity of
stockholders and directors.

10. Corporations ©=445.1

The “mere continuation” exception lo
successor nonliability is available to claim-
ants seeking to int>o.se liability on a succes-
sor corporation for defective products manu-
factured by the predecessor.

11. Corporalions ©=445.1

Under the modem “continuity of enter-
prise" exception to successor nonliability, a
successor rorjxiralion may la? held liable for
injuries caused by its predecessor's defective
products where the totality of the transaction
between the successor and the predecessor
demonstrates a basic continuity of the prede-
cessor enterprise.

12. Corporations ©=445.1

Under the modem "continuity of enter-
prise" exception lo successor nonliability, the
successor corjnratinn may be held liable
even (hough the sale of assets is for cash and
there is no continuity nf shareholders.

SAVAGE ARMS. INC. v.

tth-x IS I'<4
13 Corporations ©=445.1
The key factors under the "continuity nf

.enterprise” exceptinn are; (It continuity nl

key pertonnel. assets, and businnss opera-
tions: (2) speedy dissolution nf the predeces-
sor corporation; (3) assumption by the suc-
cessor of those predecessor liabilities and
obligations necessary for continuation of nor-
mal business operations; and (4) continuation
of rorpornle identity.

14. Judgment ©=181(15.1)

Genuine issues of material fart existed
as In whether rifle manufacturer's successor
was liable for injuries inosed liy misfire nf
allegedly defective rifle, precluding summary
judgment nn third party indeninifknlinn
claim filed against successor by distributor In
ro?_oeclinn with underlying products liability
artinn.

15. Evidence ©=244(7)

Statements attributed In successor me-
lioration's chief exernlive offirer that succes-
sor corporation held itself out to world as
legal mrressnr In rifle manufacturer whose
assets il purchased were non-hearsay admis-
sions of parly-np|Ktnenl with respect to (hird-
party indemnity action brought by rifle dis-
tributor in ronoeclinn with underlying prod-
ucts liability action against distributor and
manufacturer. ~ Rules of Evid, Rule
801(d)(2).

Ifi. Evidence 0=24447), 318(1)

To extent journal articles were offered
lo prove truth nf assertion that statements
attributed lo chief executive officer, that enr-
pnralinn held itself out lo world as legal
successor lo rifle manufacturer, were in fact
made by officer, authors of articles were Ihe
declaranls, ami such articles could not qualify
as non-hearsay admissions of party-opponent
with res|)erl lo third-party indemnity uctinn
brought by rifle distributor in underlying
products lialiiliiy; if articles were offered for
their truth on remand, trial rnurt would have
to address nuUior-as-declariml issue. Rules
of Evid.. Rule 81(d)(2).

)7. Indemnity ©=15(2)

Rifle distributor's insurers were pro|>er
parties to prosecute third party indemnity
claim brought by distributor against mantt-

KWMUTO SUITLV Alaska 5]
fiirlnrrr's successor. where insurers had fully
discharged distributor's liability in underly-
ing products liability action. Rules fiv.Prne.,

Rule 171n).

Theodore M. Pease, Jr., and Michael W.
Sou-right, Purr, Pease A Kurtz. Anchorage,
far Petitioner.

Jantes M. Powell and Kimlierlee A. Golltn,
Hughes. TImrsness, Powell, Huddleston &
Rninnnn. I.LC. Anchnrage. for Respondent.

Hefner MATTHEWS. Chief Justice.
EASTAItfill, FADE. HHYNKR. and
CAHPENETI. Justices.

OI'INHW

EASTAUGH. Justice.
I. INTKODITTION

Can a corporation that purchases assets of
the manufacturer nf a rifle sold in Alaska be
held liable for personal injury caused in Alas-
ka by a defect in the rifle? The superior
rnurt held that il could, nod we agree. Rl
we reverse and remand for application of the
jtertinpnt  successor liability dortrines dis-
cussed below. We also hold Ihat the indem-
nity claim brought by the rifle's distributor
against the successor corporation must he
prosecuted by the insurers which fully dis-
(t:]hlatrged Ihe distributor's personal injury lia-

ility.

[I. FACTSAND I'FOCKCDINGS

The relevant facts are few. Juck Taylot's
minor son suffered personal injuries when a
defective .22 caliber rifle discharged during
target shooting near Nikiski. Savage Indus-
tries, Inc. mnnufiicttired the rifle, and West-
ern Auto SupplyLCompany, which claimed to
have acquired the rifle from tlte manufactur-
er, sold it to a retail store in Maine; the rifle
was eventually resold to Jack Taylor in Alas-
ka. Taylor sued Savage Industries in 1930
for his son's injuries; in an amended com-
plaint, lie also sought recoverylfront Western

Auto.

Western Auto filed a third-party complaint
in its name seeking indemnity from Savage
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Anns. Inc.. which had pmvlioM-fl iisscis from
Snvnpe Industries in 1HU Western Auto
Fettled wiili itip Tay lors in May D, and its
iiiMircrs paid tin- milin; si’ltli’ini-nl ainmnit.

At issue lien? nn* three Maverinr ciuirl
unlers. Tin? first held Dial Alaska law gnv-
nms Die issue nf succussni' lialiiliiy. The
second granted Western Auto summary
jmlgnienl against Savage Arms, Imldinp Sav-
age Arms liable as "Ibe legal mirccssor to
Ravage Industries, Inc." The third denied
Savage Arms’ motion to substitute Western
Auln’s insurers fur Western Auto as Die real
parties in interest, but required the insurers
In ratify Die litigation.

The superior rnurt denied Savage Anns’
motions for recnnsiileralinn.  We granted
Ravage Arms’ petitions for review ami or-
dered full briefing. We review the three
orders under AS 22.05.010 nod Alaska Hole
of Apliellole Procedure -102

1. 1)1SCI'SSION

A Slinnhntl nfltrvinv

11-31 The appropriate choice of low is a
legal question in which we apply nur inde-
pendent judgment.1 The scope nf successor
lialiility in Alaska is a legal question ol first
impression, which we answer by adopting
"the rule of law Dial is most persuasive in
light nf prrci-deni, reason, and policy."1 In
applying roles nf successor lialiilily to this
rasp, we will affirm Western Auto’s summary
judgment only if the record presents nn gen-
uine Issues nf material fact und Western

1. See Lnngdtm v. Clmmiiion. 752 p pel 999, 11101
(Alaska 199(0

2. Cnin i la. s91 12ii 1791. 1794 n. 0 (Alaska
19791,

3. See Notion v. Magill. w77 pres 1713, 1715
(Alaska 1994)

See Fahbniils A Siai Unitnigli r. Kamlil
Olllml Inc. < Afine., 795 p.od 793, 907-113
(Alaska 1990). vicond in pun nn oilier gniiinds.
973 P.2d 032 (Alaska 1991)

5. Seel.ongdnn. 752 p.2d at tom
6. Savage Arm* invoke.-* mu npiiiiiin in ArmStrong

I- Ami*.roup. 44| P.2d 699 (Alaska 1969). ill
which we Itiid dial Alaska law pnvrins dn* I]iie*.

IK I'At irir REI'ORTER.
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Anlei j* entitled in judgment as a mailer n|
law.*

141 Alllmugh we generally review rulings
on juiuditr and rntifientinn for abuse n[ dis-
cretion.1 we review »le linvo the underlying
legal questinns.1such as whether a party is a
real party in interest under Alaska rn il Rule
17(a).

1). Online anon:

Savage Arms cliallenges llie superior
rniirt’s ruling that Alaska law governs Ihe
issue nf successor liability. Il argues Dial
Texas law sltnuld apply because all transac-
tions relevant lo its purchase (f Savage In-
dustries’” assets occurred in Texas. In Sav-
age Arms’ view, the case hefnro the ennrt
deals with the transaction between Savage
Arms and Savage Industries, and the under-
Iv. ig inn does nnt hear nn Die choice of law
(uestion.*

Western Auto defends the figicrior court’s
decision, contending that Alaska law should
apply because the underlying injury occurred
In Alaska. Western Auto also reasons that
successor liability is hut an extension of
products liability law, which is itself a Inrt
doctrine.

Texas statutory and case law seems lo
disfavor both traditional and modern doc-
trines nf successor liability,7 lail neither this
court nor the Alaska state legislature has
resolved the successor lialiility questions pre-
sented in this case.

lion rf inler5pnn-.nl lorl immunity, even diotiph
Ilie onto accident dial inspiied llic uni miii ewe*
furred in Canada SEEIIl m 7(41-Hi There w-c
Healed die inlcrspotisal immunity giicsiinn inde-
pendently Ot ihe underlying tori question, and
focused on die spousal relationship between die
panics la die Invvsull. | lim m apply ihe
Aontllong approach here only Itcgs die ipicsllon
ol vvliedicr successor liahilily should Iv [ICale

%JS IWholly indefvendenl. Ann|u0ng doe.* nol con-

10

7. SeeleX Bur Corp. Acl Ann an. 5 10(B)(2)
ivernon 1997); Mndgrlt r. Passon am-ra Co.
709 S W.2d 755. 759-59 ITea.App.1966). *cc also
MeSee v. Ameiican liunsfei £ Sioiage. oas
r Supp 495, 487 IN.DTca.1996) tho S8 ifecr
cm Resiunres Life lio. Co. » Cuhaidi, sss
S W.?d 783. 796 ITev Civ.App.1977) luniinp ex-
crpiion* or merger, consolidation, an an

RAVAGE ARMfif M‘Qﬁﬁﬁ

We look to Du- Restatement iRocnndt of
Conflici of Laws lor guidance in resolving
choici*-of-law issues.* The Second Restate-
menl requires a si-paralp rhoiee-nf-law amity
sis lur iuii'li issue pi-esftnted.1 Wp likewise
fnllow Dus rule nl dr|N*tapo," and ileiermitu-
the proper choire of law no the issue of
successor lialiilily without regard lo other
issues in Die case.

Before we ran address which stale’s law
sliould apjily to this issue, we must first
determine whether successor liability is bet-
ter rlutracieriied in terms of contract nr
tort." In one sense, successor lialiilily de-
rives from corporate and contrarl law. be-
cause il may require Die interpretation of tin*
contracts that governed the transfer of as-
sets between corporations. Rid successor
lialiiliiy is also a creature nf tori law- when il
is claimed that Ihe successor is liable because
a product defect has caused inj.uy or death.

Other jurisdictions are split as lo whether
successor liability should In* evaluated using
the choice-of-law rules overnin? tort or_cor-

p@rrhs and eeRtraet (Y. T FIRA eilei,
ur example, has held Dial the law nf [he

9. Sir. ., Polmn C. Lewsx Cn. c. ARCO Cliemiral
. 904 F.7d 1771. 1777 (Alaska 1995) ("When
rI|n||r nl law issues arise, vvr roimonnly liter In

ins- Restairmren /Secondl nl CAtris wr penin-

anee.”)

9. See Rrslali-mrni (Second) nf Coivflicl nf Lnvcs
I 145 cmi. it 11971>{"Die mans liav-i* long rec-
uguiird dial iliey arc nm luuind In deride sit
is*ner nuclei lire local lave nt a single stale.
Run e Plr.merl COIp 89 F.3d 370. 374 17di
Cn.1996) (tinkling dial under die Si-roml Hr-
siairmeni iCSi, "la) cnuri dicrelorr cniidiirls d
n-pniaie chnirc-ol law analysis lur each issue in
a case, allcmpiinf in dclernunc which stale lias
lhe nmsi signlfiranl ruiilarls wr-ilti dial issue.").

10 See Black's l.aw Dirtinnarr 449 (7lli ed 1997)
lileflning depcyagc at "la) court's applicatimt of
diffeirni stale taws in diftereivi issues In » legal
dispute; clioice nt law nn an issue-bv-Issur ﬂa'
sit"); SE€ alSO Bryan A Garner. A Diclinnary nl
kliklern Legal Usage 7666 (?d ed.1995).

1. See.eg, Ruiz. 99 F.3d ai 376 1°TTIne courts of
several slater have struggled lo decide wheiliei
(tin cc-ssor bvliililv law) is a pari nl rnr|vniau- law

ni inn law." i

17. See Uelihr. Rilgcif Math. Mfg. Cn.. 750 r.7a

3n9. 374 (5lh CIr 1995)

ITO RHIH-A  MISHT 1)
stale with tin- most significant i-iirpvmli- can-
taels should apply to smei-ssni lialiiliiy ques-
lioiis.-” The Revenlli (“in-nil held similarly
ill finiz  Hinilii i CTiv/i." liiii several forli-t
ill district cnurts hove explicitly applied the
law ol tin- stale with tin* inosl sigllifunnl
Inrls coidaels.” anrl stair* cniiris have split
on Dir- ques!inn.1l

16) Wp decline lo lollnw Itic fifth nod
Seventh Circuits, tiecanse we Ivelievi* Dial
wlu-n a defective product causes |v;it«iixl
injury, successor lialiiliiy is most appropri-
ately rhai‘jirlerizcd as a torts question. Rue-
cussor lialiility is essentially an ex|iansiun >f
products lialiility law, which derives from lorl
principles nf negligence rtnrl strict liability,
ami rejects cnntnirl-derived requirements
such as privily. The piirla*se nf the modern
strict lialiility regime "is lo insure Dial Ihe
cost of injuries resulting from deferlive prod-
ucts |is) borne by the miioufaelmers llud put
such products on the market iather Hum by
the injured persons who are powerless to
protect Ihflinsolves.” * Treating a successor

lialiiliiy question solely as one of contract law-
would allow "the party who lu-nr-filleil Imm

13. f9 1 3d 370. 376 17ili Cn I*"*cl|

wu_ Sir. rf Fde IS Moellei Itatip Cn, sy
FSupp 656 658 (||Tn|n 1097). fitehe'erit
ii-ori nn ililleimi g|0|onl| Flniinn & tlimn Mfc
9n7 r ?d 570, 579-80 110ili Fit 1999), Reedv
Amomlng (nil Cn. s77 F.Fnp 246,
(Ft) Aik 1993), Kruen ¢ Anote 4 Indus . *77
rSupp 136. 141-J7 (IMIMuli 1979). dllllned
0 snvziii- nil nlliei ginnndi. lidimon c. teuha
Gump, InC.. 191 F3d 737. 746 (Mil fit 1"W)

15. see, e.g. IN 1e a1helill Liiigmioti IRelll. 517
A?d 697, c99 (Pil Snpei 1996) (holding dial
cnljvmale lav* stinuhl apply In-raiise key rpu-slinn

was legal ettec] nl contians la-lw-rl- n impnia-
tinns), Ainettrail Nonusams, Inc. e. AN wiv-isiiv
Illlfg SRR.L. 649 50.2d 565. 570 (Ala.1994)
(holding dial cnnOirl uile fm lorS cases sllnuld
apply |n roipnrule surrrsMM lialiiliiy, issuge)
it Daviq w. pniiak. SUCCESSOT | 10NV in Asset
AVinsnmiis. 1176 fLI/fmp 85, 107-17 (1999)
(illsiussing ililterenl jurisdirlinns' appinnchi-s |o
elinier-iil-lau- issues foi surressni lialiiliiy

chums).

16 Itticipil/ai 7:acini Cn v. fieri. 593 1.2d 871,
878 (Alaska 1979) (rpmllng ChItS V. F|/|h Are
Clnssin Co.. InC... 454 ¥2d 244. 748 (Alaska
19691, are alS0 Gt|r|||ntn| i. lillia PiHft Pauls..
InC.. 59 cal.7d 57. 77 cat Kpli 697. 377 I*2d

897.900-01 (1963)
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lii" bargain |l«I escape linbilily even though
I party wlin Irnnslerreil Ihe benefit would

In.'’ n,wrt lu'en

r0,$,,,mated." ‘= Such a resnil” Would. i
ileriiune ihe principles I ~ govern nur prod-
mics liabililv law. And nllhonph Savage
Arms argues iliat Ihe public policy behind
Pro,l,rds linbilily law is of “lillle interest"
i Viwlern Aiilo ptliviilUM.iJ [j;ihjfi*
ly insnrimci* llud fully protected il. western
Auto's Fiiil does not pursue a commercial
cause of action. Because Western Aide's
insurers settled the |x;rsnmd inijurr]y suit,
Western Aulo now stands in Ihe [N plain-
Itffs shoes.

Thus in fonlox! of a claim Hint a #Irfi*rlive
prodiirt luif mused personal Injun*, we think
FiifiTFFur lialiility is more aptly in™lr*d ns a
mnller of Imi law.

Hi] Having delerndncd that successor lia-
liililv in n products linbilily context is best
characterized as part of the law nf tori, we
mi.sl now decide which stale's laws should
applv to the case at hand. The Second Re-
statement stales that "with respect lo an
issue in tort." courts si,mild look In Ihe Inc.il

law of the state will, the "n.nst significant

reIaIronsh\;\)l lo .he parties and the occur-
fence.1 We conclude Il,at Alaska has the

must significant Inrls rnnlarls mil, this legal
issue. We look in particular lo lhe mulerly-
ing tori action that gave rise In this litigation.
Jark Taylor and his son were both Alaska
residents when the accident occurred. Tny-
lor purchased the rifle in Alaska, and (he
rifle was being used here, where its defect
injured his sun. The defect Ihat injured
Taylnr's son potentially endangered any [>er-
son within a lethal vicinity while the rifle was
being used in Alaska. Finally, Jack Tavinr
litigated his suit against Western Auto in
Alaska's slate rniirls. Because the relation-

17. Alu--crj. 477 F Supp. at |4 1.

IS. Sc RcMiiiemeni (Second) nt funDid nl Laws
k 14511). TodrIimnfne the pl.ice of oio>I signifi*
(Mill leladundiip, We look io:

1) ihe pInle where Il.e injury occurred.

0.) llie plarc where llie riiiiducl eausiug llie injn-
ry occurred,

f.) ill." d.tiuicil. rCMcli'ncr. nalinnaliiv, plarc nf
imuipi.ialion nod place ol Im.mess ol llie

piirdes. nod

IK PACIFIC REPORTER, M SERIES

ship between lhe Inn litigants is [OcIM'ed In
Alaska. Alaska law should govern.

We II|erefore %oruhrde il.nl H mnmrior
(- v m,.rinding linu Alaska
|n II|p ifs(lc. of [{{in

lililv
r  Shiwomt Unhilili,

Savage Arms challenges Western Autos
summary judgment nn Ihe issue of sucressnr
liability. e at'gues that it shniild not be held
liab'e even if Alaska law applies. This argil-
p ip™ ps nf impressiou in Alas-

7 fiRnerally, "hen nnp company Fells
nil ii? assf*IS in anolltur. Ilie acquiring rnrpo*
ration if nnl liable for Itie tlch* nnrl liabilities
nf tho Felling company.Z CoiirU liavp Iraili-
in"allv nfcopitad four exceptions 10 this
nlk °r non-liahility, where 111 the purchaser
A'rPALY n|' ImpHdUy apees to assmne lin-

hiliv* @) 11l I«"*m» nmmirtlu In a
“onw.Hrintion nr merger. (3) lhe purchasing
"T«ralion is a "mere on" of Ihe
fe,linS .wpnratinn. or 14) lhe transfer

"n"",n'5,0 li,lle mnrp Il,an 8 ° t| am rami-

fIrIrnn N ovni'l lia,,ili,it's " dpdpFnIIv*
Korne courts have recognized three addilinnal

“wnoriem " exceplinns lo the rule of non-linl.il-
i(* "ie "COMIimliv pf enterprise.” "product
linc* anrt "A"r-to-wam™ exceptions ¢

Western Antn argues that we should adopt
any one of three different successor liability
doctrines in this case: the traditional "mere
continuation" exception and Ihe modern "con-
linuity of enterprise” and “product line" ex
ceplions. We first identify which exceptions
tire available under Alaska law, and then
remand for the factual analysis necessary to
ascertain whether successor liability is prop-
er in this case under any of the approved

(d) llie place where llii* relationship d any. be-
iwecn ihe parlies Bt'mnlrieo.
.S 14512). Wc evaliiale lliesr la.>i« and ran-
lads io tigtil of iheir 'Telaiive importance lo die
paniciilar issues io eacli ease.

19.See I'ollok. Supia nme IS. al 99; See alSO
Ri.lu.id A Epsiein, Tm/. 411(1-02 119901.

20. See Poliak, ru/im nnl. la. al 100-0)

71, Seeid. al 103-08,
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exceptinns. Tin-siilierinr cmiri did mu spe.i-
fy which exceptinn justified ils inipesilinn ill
suc. i'ssnr linbilily against Savage Anns.

L wiililiiiniil

f
|Ju/|||||n

till  Courts have Iniditinnally im|xisi*il lin-
ldlity on surcessur eorjinruiions whero lhe
sui eessor corporation is “merely » ennlinna-
tinn" of the selling riii'poi‘atiim.** The pri-
mary elements of the "mere continualimi”
exception incluilr use by llie buyer of Hie
seller's name, locution, and employees, und a
common identity of stockholders and di-
rectors.3L  This well-established exception,
stems from judicial refusal to honor a trims-
union widch is “little more lliun u shuffling
of r«r|H<rnte forms, lucking imy fimduniontal
rhuiige with independent sigidhi-unce."3

IIH1 Tin: “mere cnntinuaiion" excepiiou is
avuikd.It* ¢n clnimunls seeking tn impose lin-
bilily on a successor rngmrnlinn for prodnrls
mamifiuiured by a predeciissnr, Alilioiigh
Suvngt- Anns argues that we shnnlri not
adopt this exeeplinn, we disagree, lwrmise
this is a well-reengnized exce|ilinn, and we
sec- no reason lo reject ils application here.
We therefore hold that it is avnilahle under

Alaska law.

2. The iiiiulrrii "nnilimnlii nfrnlrr/irisr

Maptitm
stern .\Amo also asks us tp udnpl th
‘Tonlimiity nf EMEONE a”ﬂp'lpntf
See|d al 101.
23. |d See t|| ” rliithp 1. 1iliimIk-Ir. Tlte

Cm||n|||||} ol thi Eincrjin\i .. 0l.U-, (

Sunc**0iship in thnied Stulls Line, 10 rea. o.
toil L. 365. 371 11996) ("Tile dorlrinc ... is
appln at.lc only where the iiirrcr-xni lias the same
slixkl.nlilrrs as llu- pirdccessoi and rniuturis Ilir
same busfocss wilb llie same inaiiai'cmciil. I.tcilr
lies, employees, pioducls. and Uitde names.").

24. Ulumtrciy, Supra nnlr 23. al 371

25. Under llu- "product line" rircpiinn. a Mures-
sur will he liable il il arquiir.x sulwianiially all ol
die piedcccssor's assels and iiiulcriakcs csscn-

die same nianiilaciiiiing opcraiion of die
g of similar prodiicis Sir RU\ i*. Alml C0171
19 Cat.3d 22. I13hCiil.Rpll.574, .Set) P.?d 3, 3-11
11977); 6) Atn.Juj'.2d Products Liuliihly % 133
(1997); rollak, anuu oeic 15, al (1)4-16. Re-

till line" ?l\II|I|IU|IS Wi- I-LlulHill- Thnl Hir-
furls ill this ntse nre ill-suili'il lo tin* “product
line" OM-eplion. und we therefore derlim* in
consider il ut this lime,33 We do, luovmer,
udnpl llie “ciiniimdty of enterprise™ oxrep-
linn, for the lea?.ms explained l«4ow.

111,121 The “conlimlity of enterprise” ex-
rcplinn is nn oulpuwlli nl ihe iriiditiviiid
"mere loiiliinuilinn" llieor.y of liability.3L 1'n-
der this exception, n siii-cessnr coigmratinn
may lie held liable fur injuries caused by iLs
predecessor's products where the litlnlily of
llie tnmsni'linn between the suieessor and
tho pri'deeessor demonslrules u bnsic coiili-
nniiy nf ihe prede*'es*,.r eniirprisL-.3* The
siii‘cessnr ninv lie held linl.le een though ihe
sale of nssets is (or ciish ami there is no
eonlimtily of shnrelioldeis.

111) Tims, wlii'ituf H* Inuliifoiiiil “mere
eoniionniinn™ p.xcepiinn dilju*nds on the exis-
lence of identical shareholders, the "continui-
ty nf enterprise” looks hrynnd Hint formal
the underlying Irnnsurlinn.3@  The key lav-
Inrs under the "continuity ol enterprise" ex-
units Chhrnrlljr Co; P are: (1) rnnlrnmly nf
key pcrspnrud, assets, and luisiiiess upoi-u-
linns; |£) speei'y dissolution nf the predeces-
sor corporation; (3) assumption by lhe suc-
cessor of those predecessor liabilities and
obligations necessary for coniimialion of nor-
mill business operations; mia 14y I'Oiilinimtinn

1HM die fads in lids rase scvio ilt-siiiicd 10 it.is
*-%*'i-j«iinn. wc ili-i line 10 evatiial.* Ilie wisilom of
adopiinp ilte "p.iclurl line" ilicory al tins lime.
Oon. .l-, isinu tod.'0 clues nol pic. ludr further
ronsiili‘iuiinn 0/ this cxii'piu.n 1l an uppiopnaie

vase

Sec rirituid 1 Fupp, Jr. Rah sipnuip Sucres-
srn Lnilihn, 19994 m | rev. 845. 8af S 1

(1999)

27, Sit63 am am .24 PuidnCIS I nihility § 179
28. sit Liiiiiid v. Hiliitiiiniiii* Cits. Co., 397 mich

406, 244 NAV.?d 673. 863-84 11976), fupp.
SUPIN nole 76. ai 848-49.

29. ire 63 All)Jill.2d Puellu Il Lnitillin k 1)0

30. 397 Mich. 4fl6. 744 NAV Jd 873 (1976)
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ol ciiijxii'ali' identity3l This is a limited
exception [hill looks [>asl lhe identity nf
shnrohnlders anil dirpelius. and Incuses nn
whether llu* Inisiness itself has been Inins*
fnneil as an ongoing ciuicniii.

Only a minority ul runrts have llnis far
adoliled Ihe "oinnimiily of enterprise" excep-
tion.8 And lhe American Law Institute re-
cently declined tn adopt both this exception
and llie “product line" exception lur the Re-
statement (Third) of Toils.ZL The Third Re-
statement's commentary imlicnlcs that the
vast majority of courts considering these
modern exceptions have rejected them.1* Al-
though there is some dispute alioul exactly
how man.v jurisdictions have decided the is-
sue,d it is clear that a majority of jurisdic-
tions have not adopted the "continuity nf
enterprise” exception.

Critics of the modern exceptions (such as
“continuity of enterprise”) argue primarily
that expanding lialiiliiy harms the overall
economy liy making il more aitricure for com-
panies In reorganize nr sell their assets with-
out destroying the value of the ongoing liusi-
iipss enterprise.3* For example, they assert
that a huyer interested in purchasing sub-
stantially all of the assets of a corporation
will, In some cases, decline to make the pur-
chase if il will be forced to assume lialiiliiy
for past product defects as well. As a result,

31, SIT Ui al ss3-8+1; SITONO potiak. SipiU nnic
15. at 103; 03 Am.lii.2d Piuilm i%Liahitny
§ 132.

32. Sir R*Mairnn.nl (Tliiol) nf Toils: [IViichii'ls
Liability § 12. R,porters’ Nole ui 215-19 11998).

33. seelll s 12iNN b i 210 & Reporters' Nine
al 215-19.

34. See |” 6 12. Reporters’ Nnlc ul 217-18. Tile
Rrslalemeiii ldemdies only ilucc Mules where
courts have adopted lIlie "conlinuily of enter*
prise” exception:, Alabama, Michigan, and New
liam psliiie. See I0. al 219.

35. The Third Resiaiemcni lists lweniy ivvo slates
in which stale tomIs lor federal courts applying
stale law) luive rejected bolti llie “conlinuily of
enterprise” and "piciduri line" exceptions.

0. § 12, Reporters' Nole al 217-18. Bui one
conimenintor esltmaies dial only eighteen juris-
dirtinus us Ol mid-1998 had arluallv rrjcrled die
modern exceptions, when considering llinsc
slater whose highest courts had yel lo tide on Ilir
issue. See Cupp, su/irn nnlc 76. al 852-54. Pro-

IS I'ACiriC REI'OHTER. 3d SERIES

chasers, and will iivtcad he forced lo sell oft
the corporate assets on a piecemeal basis,
squandering any ilcrumulalcd goodwill.3
Such a piecemeal sale Would give a cnrixiro-
tion certain economic advantages: the sell-
er's shareholders would be able to receive
full value for the remaining assets, and suc-
cessor liability would not flow to the purchas-
ers under any of the traditional or modern
Ihenries.3* But a piecemeal sale would cause
an nnpning business to he Inst to society, anil
potential claimants would lie no belter off.

This argument, although compelling in the-
ory, seems to paint an incomplete picture of
the economic realities.  If successor lialiiliiy
is expanded to include the "continuity of
enterprise” exception, some companies in-
deed might he unable tn find buyers for their
ongoing businesses. But we have not been
referred lo any evidence that adopting this
modern "continuity of enterprise” exception
(nr the marginally more populai “product
line" exception) has in fact increased the
number of corporate liquidations or piece-
meal breakups, nr ihnl rejecting the modem
exceptions has in fact decreased liquidations
or piecemeal sales.3l And our research has
not disclosed studies that have so concluded.

We also note that permitting successor
liability under the “continuity of enterprise”

(cssor Cupp sluics dial conns nun preiing die
law ot Mississippi, Ohio, and Souili Carolina
have also recognized and adupled llie "cnnlinui-
ly nf enlerpifse” exi'epitnn- See t npp, sopor
note 26, nl 854 n 44,

36. SBE Resiaiemcni fTliiid) of Torts. Products
Liabiliily 8 12 cml. Ir. al 211; Epslrm supra nole
19. at 400-01; Michael D. Green FaiMess and
Stirsessm Liability: The Limits ol the Commim

Tiucess, 8 kan JL. Al Hob Pol\ 119, 121
(1998).

37. S|X Epslrin. SUp“J nole 19, al 401; Restate*
men! (Third) ol Tons: Products l.iabiliiy § 1?
cmh b.ai 211.

38. SE Epsirin, SNNA lime 19. al 401-02: Re-
siaicineni (Third) ol Tons; Products Liahililv
8 I*cml. b, al 211.

See. CP.. Resiaiemcni (Third) ill Tnris: Prod-
«ir,s Lialiilily § 12 mil b al 211 & Reporters'
Nme al 215-21; Epsiein. Snpta nole 19. ai 400-
02; Green, Snpta nmr 3ft. al 121.
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exception will nm riiscnuropo  Ini‘ge-scale
transfers so lung us aniicgiaied fuw-smh-
liabilnics do nm exieed llu- value nf llu-
ror|xiratinn'f anmmilaled goodwill.  I're-
Mimahly, many rng|virolicns will coiitiniu- in
engage in eflicipni anil priuliiclive transfers,
with the purchasing firm merely fncioping
inln the pni'cliase price (lie cnsl nf Ihose
fuvrcssng liabilities.™ When firms emumet
fur an asset transfer where llir- basic enter-
prise is to lie imitimied, they negotiate In a
price dial reflects the fair market value of
the transfer, taking heed nf llie risk nf fidlire
claims.*1 The purchasing firm will value any
potential successor lialiiliiy claims at least al
the incremental cost of nhlaining insurance
coverage against Fuceessur liability for
[)lpm.*, Where tlial insurance is too ex|ien-
Bire or is unavailable, negotiations cmild col-
lapse, and the firm will either continue lo
exist land be subject lo lialiiliiy claims) nr
liquidate (and future victims will receive nn
recovery). But in many cases, we would
ex|>ert selling and purchasing firms simply to
negotiate to a rational price that takes ac-
count of these potential claims. The pnsilod
negative efferls nn lhe overall economy are
loo indeterminate and speculative In out-
weigh the policy of enngieosatinp persons
injured by product defecLs.'3

The same reasoning applies to the Restate-
ment authors' concerns regarding potential
“windfalls."4 In many cases, a predecessor
manufacturing company will tie purchased liy
a larger, more finaiicially-snmid rmrxiralinn.
Tlie rule we adopt here does not limit injured
plaintiffs' recovery lo the value of this assets

40, See Cupp, SUMU nnic 26. a1 861-77.

a1, Seemichael o Cieen. Successor Lialiiliiy: the
Sui*ehonly ol Siaiulnry Refona in Pulled Pinduel
Lialiiliiy Claimants, 72 Comell L rev. 17, 40
11986).

42, Seeid. 41 40; cupp, supiu mile 26, ai 862 n.
90.

43. SE€ Epsiein, Snpia nnlc 19. al 402 (explainin
dial I'ogmraiium arc learning in naV|gate mod-

crn successor linbilily rules).

44. %e Resiaiemcni_(Tnild) nl Tuns: [I'rnilurls
Liatiitiiy 6 12 CMI. li.. a1 210-11.

45. 1d. si 210

tiici'i i-iiiild ennreiv ably lie-situations in which
product 1%led virliins would ri‘coive a linger
recovery tan they cnnceivably cimid have
ricejveil luid e pioiloccssai cingxiny re.
maim'd on nngnjng cnncerii. and been bank-
rupted by Hlip InLol claims. Tlip KcsiAlemi-nl
aiillmrs view llm added recnveiy |wilential as
an "injustice" tn tlie succi'ssng rnrliuralinn.u
But wc lliink Ilie Heslaleinonl analysis de-
feats tlie nssumplinns venina Inrt taw, We
assume that merit-minus claims will be paid;
thill they are sninnlin.es not paid dm? In
insolvency dues not cluinge 1 iniderlv hig
assiunplinn.  Tn cluiracterizn as a "windlaH"
full recovery fur losses caused liy product
defects unjustly rimllcnges llip legitimacy nf
the injuries suffered. And once again, pur-
chasing rnrpnrnlinns con attempt In account
for this risk n¢ loss in Ihe piireluisp price.

The other nbjrclinns In expanded siu-eps.
stir lialiility rules are nlsn not dif|Wisilivp.
Siliri'SMir liability jvitenliolly conflicts with
maximizing the value received for bankrupt
estates.™ Bui wc see nn |v>rsnasive rriisnn
tn favor rnrjmrnie creditors over claimants
later injured Iw Hip seller cnijvnraiinn’s
products.**  Also, some courts have argued
lial lie modern exceptions impose lialiiliiy
on (fililies liaving nn causal relationship with
the harm** But basic in the "cnnlimiii.v nf
enterprise” pxceplinn is (hr preservation nfa
substantial jwrtion nf Ilie goodwill nf the
prpderessnr cnr|Kirolinn; Hie successor is
fimdamenlally llie same emerprise as llie
predecessor. Wlicn a firm negotiates to
purchase another cnrl«iralinn, keeping the

46, see Mirlutic M Morgan, The Denial ol Faluif
lint Chinos in In_Rr Pipei Aiieiafi; Hill ihe
(null's Quicl-Fis Snhilinn Keep ilte Delnm Fly.
ing INpli o1 Riing u Clashing Dmsse, 27 Log. u.
rtii L).27.36-37 1199S).

47. Nnoi'lhtTess, (rderal linokiupiry law may gov-
Clit whdher poienlial rlauns Inr injuries 1111 yel
insWm | may lie dischaigrd In a liankrupicy
pi>uceiling. In iliis case, die Firsi Cirmii lias
m lcl dial lliere ils rn disrliarge nt Western
Amo's claims. See|nf|a iinlr 56.

as. See, eg, Pohns e (lull Lipiip. Co, so2 nad
75. 62-53 (Al| cn.1986); Jnhiisnm r Amsied In-
dus.. Im . 83t r.2d 1141, 1144 (Cnin.App 1992),
See nlsn Resiaiemcni (Third) ol furls riminrls
Liability 5 12 cm1 b, 111 210.
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“citlftrprisp” inlarl, i mnsi milifip.il-- any
[mlpnlinl successm- liabilities anil negotiate
an appropriate price-. Tn pi-rmil the succes-
sor, which presumably pegnlinled a iliscimnl
fur pntenliol successor liabilities when dick-
ering nver IIn' pnrelutse price, In mnirl liahil-
ily based nn luck nf causalinn would give ihe
successor an unwarranted windfall.

Finally, this new rule will also have llie
cffeci nfencnuiagiug existing cnipnralinns in
produce safer |irnilnrts, in keeping with llie
public policy yimls llial iniileiiic product lia-
liilily law generally.# Cnrporrttiims are cur-
rently mnlivaind in cnrrecl defects in reduce
[lieir nwn exposure In lialiiliiy, hut the tradi-
linnol successor lialiiliiy rcyime uuderniines
Ihal ineenlive by giving the inanufuctiiring
rnr|sirnlinn another nplion: nlferiny ilself for
sale m a new investor. Wiihnni successor
liahilily, Ihe nriyinid shareholders can receive
full mni|M!iisalinn for Ihe cnrrenl value nf the
firm, willuuil sharing the Imrden caused by
any defective products manufactured before
Ihe sole. The rule we announce today will
give manufacturing corporations additional
incentives lo market non-defective products,
in order lo maximize llip corporations' mar-
ket value in event of sale.I'

Rome commentators,*1 including the Re-
statement anilines, 11 reason thal legislatures
nre heller situated Ilian courts to define the
parameters nf successor lialiilily. Rut we
Ihink this is nn appropriate subject for judi-
cial decision because il is directly related lo
products lialiility law, @ doctrinar road long
traveled by courts.11 For example, llie four
traditional exceptions were created by the
courts.1l There is also some suggestion thal

Hl
49. S“ Cupp, d nolo 26. nl P60-63 (arpiin™
ili.il pic.iler surressor liability will iliunnel re-
HJ)onsiIiiIiiy bark oiipinul protinri mnnufuriur-

50. SHLid. Tiii* incenlivr holds iiu* until ilie
firm knows iliui its linhiluies will niusirip any
goodwill sivitilahlil in he fold Bui companies ill
flat position would nol hr ivlevani in iliis sue-
rrssm liahilily issue, because no buyer would pal-

m nnpnmp roncrrn valued al less llum its

51. Si‘V, ef, Green, Sapm nole AI

52. See Resiaiemcni (Third) of Torls. Pruducis
liahilily § 12. HepnrieiV Nole ai 2)6-17.

IX pacific uli'oitri-n, il series

legislation in oilier stales has failed i1n ad
dress these problems.1L Wp see no reason to
nwuil legislation hefore addressing lIns issue.

Wp therefore adnpi Ihe ‘maconlinuily of en-
lerprise” exception lo ihe general rule nf
nonlialiility lor cor|xirme successors.

f'mijiricly nj till yonftunry jnilpvirill
oilier

1%1] Although we here approve ihe "more
conlinualinn” and "conlinuily of enterprise”
exceptions, il is nonetheless necessary lo re-
verse Western Auln's summary judgment or-
der for two reasons. First, material factual
disputes remain unresolved. Many key fans
are imrnniesicd, Inn certain im|Mrtanl fuels
(such as lhe percentage nf slock former
sharelmlders in Savage Industries own in
Savage Arms) are nol established by the
record. Second, the uncertainty regarding
the proper legal standard governing succes-
sor liahilily appears In have prevented the
parties from developing the record to ad-
dress Ihe applicable legal lests. We conse-
quently remand for ronsideraiinn of the
“"mere continuation” and “cnntinuiiy of enter-
prise” exceptions In Ilie context nf this ease.

We also nole that Savage Arms is not
shielded from liability by the fact that it
purchased Savage Industries' assets through
a bankrupley proceeding. The Firsl Circuit
ruled in a related asjlert of this casel* thal
Western Auto und Taylor were not "afforded
appropriate notice nf the material terms of
Ihe all-assel transfer, nor nf the chapter Il
plan" and therefore Ihal llie parties to Ilie
transfer, Savage Industries and Savage

53. S8 cupp, miliid nole 76, ai 877-78

54. SEEcupp, mpia nole 70. al 87k
55. sc* cupp, UPLA oolc 76, al 879-83.

56. In April 1992 Western Amo hletl a third-pally
roinpliiini apaiosi Savage Arms for intlrmnihc-v
liun or appuriiannieoi ul damages. Savage
Alms comended Ihal Western Aulo's claims wcie
barred Iw the terms ol Savage lodomies* bank*
ruplrv. The Firsl Cheuil Court ol Ap|vals ulli-
mulely resolved lire issue in Western Autos lator
io December 1994. see Wetiero Amo Suppl?/ Co
r. Sottiye Anns. Inr- tin if sm-jpe Imim . Inc.),
43 F.3d 714, 773 (Im Cu 1994).

=<

SAVACI-: ARM&W@% r\aj@l;'lﬁl;ﬁ mitTO RITTLYV

Arms, "are nol r-nlillpd In rely on Ihe prnliv-
live jurisdiclion nf |lie bankrupley court."5
The lailurr In give proper notice and lo seek
approval of ihe plan from Dip bankruptcy
rnurt "prrrludpd a legilimaic basis fur un-
joining llu* Alaska fliilp rmin artinn"1l

P. Jmmiiy, Articles ur Intiilnhsyihlr.

IIS, 16] Savage Anns mgiies Ihal Ihe
superior conn abuse,! lls discretion lw my-
sitlcring journal articles Western Auln snh*
milled in snpporl of iLs summary jiidgmejd
molion. Thes-e articles included sUilcinriils
sllrilniled lo Savage Arms' chief executive
officer supporting Western Auln's argument
lhal Ravage Anns holds ilself mil In Die
world as Die legal successor In Savage In-
dustries. Savage Anns asserts thal Die ar-
ticles contain multiple levels nf hearsay.
Sinn* we remand for oilier reasons, il is
unnecessary In discuss lhis issue at length.
Jtul we address ii briefly here liecause I
may recur nn remand. For purposes nf our
discussion, we assume Ihal Die CKO ulb.Tjrl
the rlatenieiits attributed In him.

In effect, Ihe statements were uttered at
least twice, first by Ravage Arms’ CEO and
nllimiilely by the articles' million; upon pub-
lication. When Die statements were first
tillered, the declarant was Savage Arms'
CEO and the statements were nol hearsay,
because they were admissions by a ptirty-
npjwnenLZ* Bin when the articles were of-
fered to prove Die truth of llieir assertions—
Dial llie CEO had made lhe statements the
articles attributed to him—Iheir authors be-
came Die declarants whose out-nf-rmirl stale-
menls were being offered inlo evidence. If
llie ariirles were offered for Iheir tmlh, they
normally would have lieen inadmissible hear-
say." The superior court rejected Savage

57. id

58. |d al 722.

59, See Alaska R Evid. 801d119) Idrfining sia:e-

INr-IUS by patty oppnncoll- @S non-hearsay).
Al Alaska it. evid. so2.
Al Alaska Civil Rule 17¢a) provides in iclrtrnl

an:
Every artion shall be prnsci tnrd In die name
ol die real parly Ininlrew—  |A) pnny with

Alnska  f/f)

Arms' hejirsflt nhjecDoo. bill so far ac wr- ran

lell from thr recnrrl. dirl not address Die

aullinr-ns-ilei-laranl issue. Wholliei il ninsl

do so nn remand depends on whelliur Die

articles are oflr-rerl lor Die lilllh nf Die mal-

lei-s |hey assert.

e. ltenl I'miir* in sulrtrsl

1171 Western Aiilo'f linbilily insurers,
Allstate Insurance Company mid Certain Ilii-

rli.-i-wi'ili-rs nl |,I0rd's of Londnii (Undei-m-it-

ers), fully paid Ihr expenses of rlefendinp and
sellling Dip Tnvlor lawsiiil against W nsiern
Auln. Ravage Arms moved In siibslimie Die
insurers as Die plaintiffs in Western Anio's
ifidrmnily mlion. Ravage Arms rlaimed that
Die iiisiirra’s were the only real p/ninliffs In
inlcresl initlcr Alaska Civil Rule 17(11).“ The

siiJuiinr rnurt denied Die motion, Iluil al

W eslern Auln's snggeslion allowed Ilhr insur-
In

ers lo ratify Die nclion or be subject

siibslilulinn.
Wc agree with Ravage Arms lhal il was

error not to suhstitulc Western Auln's insur-

ers as lhe real parties in inleresl. Wesiem

Aulo mimils Dial Allstair and Dir Iliuh-r»ril-

ers arc its- fully suhrogaled insurers. W est-

ern Aulo bus irlcnlified no |wssible remaining

inleresl il lias in the inrlemnily claim. The

snperinr court reasoned lhnl Western Aulo

hail an interest in Die claim Dial was "diffi-

cult In ilefine,” and lhal joinder of Die insur-

ers might present an inai-eiiiale pirlurr lo

Die jury. Tlie court did nol cxplnin what

Weslem Auln’s inleresl was.

Alihoiigli we have not previously ad-

dressed the proper procedural Ircalmenl nf
fully subrogated insurers, we held in MImICI-

pnlilij nf Avr.lwnige » Ihnnjh (Uinslrnrdian
if- Engincmvt) C0.17 lhal ratification by par-

" 'ly siibrogalcd insurers is an acceptable
whom nr lo w-liosr name a ronlrarl Ira, brvn
nipdc lor ihr hrncfil ol annlher, or a party
nirllini irrrl by siainlr mav snr in rltar prrson's
own rinnu- wilhool joioini* tin- party |0t whose
benrlil Thr nrlinn is lunnglil, |RL.nihra-
lion, jnimlrr, or Mibslilnlinn [nl Ilir real parry
in inlvii-sil shall havr llir santr rl/rri as il the
arlinn hail Iwrn roiorni-nri-rl in Ilir naotr of

ihr real parlv hrinlinrsi.

8 727P.21 J0IAiaska 1989
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substitute lor joinder 11 We there reasoned
elull Hide 17(a) did mil require joinder »l a
partially subrogated insurer because ratifirmn-
linn satisfied Ilie policy rnni‘enis underlying
Dial rule** We explained Dial ratification is

generally adequate in eases involving partial-

ly snluogaied insurers herousc il protects
agiiinsl imiliiple lawsuits, ensures llial the
imeresled puny uinkes a formal appenranee
in eoiiil. ensures that Ihe party is subject lo
any rnml orders rnm.-eniing disrmery or al-
lorney's fees, and assures Ihal all inleresied
parties hear lhe burdens nf claims litigated
on llieir behalf.4l Impliedly acknowledging
[lir key distinrtinn between partially and ful-
ly subrogated insurers, we noted lhal lhe
insured parly was nol a sham plaintiff be-
cause ils claim had nol been paid in full by
Ihr insurer:

We further nole Ihal |lhe insurer's] ab-
sence as @ named parly in this case does
nol mean ihnl Ilie action would be prose-
cuted by a sham plaintiff. Tlip municipali-
ty was a real party in inleresl as the
amount nf its claim had nol been paid in
[ull by Zthe insurer).2*

This language implies that where, as here,
[he insurer Inis paid Ilie full nnimint, the
insured would be a sham plaintiff,

Wec have relic-d before on a Montana Su-
pivnie Court case, Stole rr m-l. Muni's TV.
of- Ai)lInvizr Inc. v. Dish-ici Court/1in de-
termining the proper procedural treatment of
insurers.1L The plainliffh in Niloil's TW had
received varying levels nf compensation from
llieir partly anil folly subrogated insurers.18
Although Ihe court held Dial partially subro-
gated insurers could opt for ralifiealion rath-
er Ilian substitution or joinder, il effectively
upheld i lower court’s ruling requiring sub-
stitution of fully subrogated insurers.?’

Critical commentary bears out the signifi-
cance of this distinction:

A3, Seeid si o026

64. Seeid. al 925-26.

as. Secid.

aa d aroze.

67. 168 Mom 456. 543 P2d13361197M
68. SeeBooth. 722 I'.2d al 926

lk I'ACUTC REPORTER, 3d Si'll IS

The general role in the federal rinirts is
thal if the insurer has paid the entire
claim, it is the real pany in interest and
must sue in ils own name. If im money nr
enforceable promise lo pay money has
been advanced, (hen lImrP has not Ik<ii
any subrogation and the insured remains
Ihe leal parly in inleresl. This seems
sound since il is logical Ihal an insured
who has no inleresl in the outcome of the
litigation may nol bring suit.””

We find this reasoning jiersuasive, and con-

clude Ihal it was error not lo require the

insurers lo substitute for llieir insured.

I[V. CONCLUSION

We REVERSE the order denying Savage
Anns' motion to require Western Aulo’s in-
surers tn substitute for Western Aulo, VA-
CATE Ihe orders imposing successor liability
on Savage Arms, and REMAND for applica-
tion nf lhe doctrines adopted today and for
further proceedings.

Sally K, SEOANE, Appellant,
v,
Crnrgc It. SLOANE, Appellee.
No. S-I'19.
Supreme Court nf Alaskn.

March 2, 200L.
Rehearing Denied April 4, 2001.

Divorce judgment was entered by the
Superior Court, Third Judicial District, An-

69. SeeNandi TV. 54 3p 2< al 1337.
70. Seeid. a1 1338-39

71. 6A Charles Alan Wiighi, Arthur R Miller A
Mars Kay Kane. Fedcial huciiii und hucednie
§ 1546, al 355-56 (2d eil 1990 ((nolnnlcs omit-
led).

S.OANE V. SI.OANE AIoskii (I

fllra, 813t H j4| I| d ||

clini‘iige, Eric T. Sanders, ,L. and wife appeal-
ed, Tin- Supreme Court, Cnrimmii. -., held
thirl: (1) record supported finding ehill
J2n<10fl note dial husband received from par-
ties' son in rnnneelinn with his purchase of
parties' business was worth 510; 12) record
supported assignment nl 579} nf marilul
property In wife: 13) wife wns nol enlillrd lo
have husband pay her fnliire medical costs;
14) wife was riot emitled In bifurcation of
legal divorce; 15) wife was nol enlillrd lo
travel und living exlienscs inclined by At-
tending trial in Alaska; and Hi) allomey fee
award lo wife nf Jd.IRii was sufficient.

Affirmed.

1 Dirnice 0252.1

The Irial rnuri has broad discretion in
fashioning property divisions in divorce ac-
lions. AS 25.24 Ififila)l4).

2. Divorce e=>2RM(8)

The valuation of marital pngicrty is a
faclual determination which will not be set
aside nn appeal unless il is clearly erroneous.
AS 25.24.ir>(Va)(4).

3. Dinirrc ©=24Cr(K)

A valuation of marital prolierl,v is clearly
erroneous and should lie sel aside if Ihe
reviewing rmirl is led with a definite and
firm conviction on llie entire record Ihal a
mistake has been made. AS 25.24.[fiflia)l4),

4. Divorce c=»2Rfi(5)

The superior court's equitable distribu-
tion of property is renewable under the
abuse of discretion standard, and will nnl be
rlisimiied nn appeal unless il is clearly un-
just.  AS 25.24.1G(kaxX4).

5. Divorce ©=223, 28<i(4)

The award of attorney's fees in divorce
actions is within the broad discretion of (lie
trial court, and the court's decision in hat
regard will not lie reversed unless il is arbi-
trary, capricious, or manifestly unrcasnnnhle.

fi. Divorce ©=253(3)

Record in tlivorrp case supported finding
that, for equitable distribution purposes,
S$26.000 note Ihal hushand received from par-
ties’ son in connection with bis purchase of

] ||r‘sh||d
|| I

i

7. licout 0253(2

Record in d|vorce case supported assign-
meiil of 5791 of niucilnl property lo wife,
despite lu:r claim Ihnl trial court did not
sufficiently consider wife's ape, i.e., fiG; court
did not find wife's age in be ingmiinni be-
cause hushand was of ronilxirable ape oiul
both were approaching retirement.  AS

25.24.150(0) 4).

8. Diion e ©=2H2. 2R3

Wife waived api>elliile of her claim lhal,
in awarding wife only 57 of marilal estate,
liial court did nol consider wife’s silllion in
life during marriage; wife neither raised lhal
issue hefore superior court nor presented
evidence or argument in her briefs that
would have made her slatfoil in life relevanl
In pro|K-rty distribution. AS 26.24. Ififknu-I).

9. Divorce ©=253(2)

Record did nnl support claim lhal. in
awarding wife only 57% of marital estate,
trial rnurt rlid nnl consider wife’s health;
court simply w-as not convinced lhal wife
needed any surgeries Ihal she alleged, rouri
also commented Ihal wifes treatment might
have been overly expensive, and rouri con-
cluded llial wife's health concerns were not
so serious as lo prevent her from conlinning
lo work in future. AR 25.24.100(a)(4).

ld. Divorce C=2R(i(9)

Even if trial rnurt incorrectly concluded
in divorce case tlinl wife was capable of being
gainfully employed, any such error was
haroiles6 with respect lo marilal properly
division, as rnurt valued wife's future earn-

ings al zero. AS 26.24.1(50(n)(4).

11. Divorce ©=239

Record in divorce case supported trial
court's refusal In require husband lo pay
wife's filllire medical crisis; superior court
found llial because wife received in excess of
609! of marilal esiale and because she was
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Alaska Supreme Court

By Jtu DsVVm *>@ Acs*u T»*Ep Ba*v
0 n June 30, 2000, the Alaska

Supremne Court significantly re-

wrote the law of products liabil-
ity as it affects a business that pur -
chases the assets, but not the liabili
ties, of another. A business that
purchases assets us an ongoing con-
cern will be liable for the product
liability claims of its seller, despite

what the purclkaae documents nay

say .

tn Sewage Arms, Inc. u. Western

Supply
30.

Auto Co., Opinion No. 5293,

(June 2000) a minor was injured

by an allegedly defective .22 rifle

manufactured by Savage lIndustries,

Inc. Savage Industries, Inc. sold its

aaeets to Savage Arms, Inc. in 1990,

apparently after the rifle in dispute

had been manufactured. The court

acknowledged thal."[glenerally, when

one company sells all its assets to

another, the acquiring corporation is

not liable for the debts and liabilities

of the Bell " subject to

ng company,

four exceptions not relevant to the

case. Savage Arma, No. 5293, slipop.

But the Lourt elected to follow a

minority rule, a rule that was r

jected by the American Law

Institute®s Restatement (Third) cf

Torts and the majority of courts to

consider it, th -t greatly expands the

for the torts of

liability ofa purchaser

the seller. 1d. at 13. The court

articulated a new "“continuity of en-

terprise” theory as looking beyond

the formal requirement of identical
shareholders and considering the
suhstance of the underlying transac-
tion. 1d. al 12.
The key factors under the “conti-
nuity of enterprise” exception,
firét articulated in TUurner o. Bi-
tuminous Casualty Co., 1244
N.W.2d 1173 (Mich. 1976)) are: (1)
continuity of key personnel, as-

Id.
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rewrites

is surprising, however, and could be
criticixed as conclusive.

The court next looks to the eco-
nomic effects of imposing the “conti-
nuity of enterprise” rule:

We alsonote that permitting suc-

cessor Labilty under the “"conti-

nuity ofenterprise* exception will
not discourage large-scale trans -
fers ao long as anticipated suc-

cessor Labilities do not exceed

the value of the corporation®s ac -

cumulated goodwi Il . Presum-

ably, many corporations will con -
tinue to engage in efficient and
productive transfers, with the
purchasing firm merely factor-
ing into the purchase price the

co6t of those successor Liabilities.

Id. at 15. The court*s reasoning here

issound, but only provided the rule is

given prospective and not retrospec-

tive application.

Ths Bm i tsfc: sack >1Dm rs*M & ta

iriucst tty in caurl ter akapttafl the

“carftetitty *I artwpriu® ttm tari

logically arguei wfty ter jwstpscihr*

appliesif«o_

In fact, negotiations for the sale of

assets can and usually do Lake the

risk of liability into account But

sales that were conducted under the

old rule, negotiations are no longer

possible, and the purchasers in those

transactions willnow find themselves
saddled with a class of risks they did
not assume. Indeed, many cases,
the sales would have been “"asset
sales” only, without liabil - in-

cluding contingent product liability

clainms -intentionally leaving the risk
of such clainms on the seller. For the
rnun In tamnlv mute “we wnulH es-

2

liability law?

for this of loss in the purchssc<
price,” is meaningless as Loconxunm
mated transactions. Id. at 17.

The court acknowledges that thi-
new rule will create conplications
bankruptcy, where the goal is Ir
m naximize the value of assets for thi
creditors. 1d. at 17. While the court

being a little presumptive in con
eluding federal law won't sell assets
free and clear of all claims, including
unknown tort claims. 11 U.S.C. v
385, the court®s treatnent of the is-
sue borders on flippant.

But we see no persuasive reason

to favor corporate creditors over

claimants Jlater injured by the

seller corporation®s products.
Id. at 17. It does not seen tooccur lo
the court that the "credi tors” inbank =
ruptry can include tort claimants. In
effect, the court proposes todiminish
the bankruptcy recovery of known
claimants for the benefit of potential
future tort claimants. And, egan, it
is impossible to find justification for
retrospective application in ihe

court®s arguments .

The court acknowledge** that there
may not be a causal relationship be-
tween the harmn created And ths pur -

chaser, but argues that the "good-

will* bebevaz is inherent in an
Asset purchase justi bolding the
purchaser liable. 1d. at 17-18. ltisin
that context that the court comes
closest to recognizing the retrospec-
tion problen:

When a firm negotiate* to pnr-
chase another corporation, keep-
ing the "enterprise” intact, itmust

anticipate any potential succes -

sor liabilities and negotiate an

appropriate price. To permit lhe

successor, which presumably

negotiated a discount for poten -
tial successor liabilities when
dickeringover the purchase pnee.,

Lo Bvoid liability based on 1ack of




>np<ani-

will* it believes is inherent

Institute's Restatement (Third) oOf destroying the value of the ongo -

. . . . . asset purchase justifies holding the
Torts and the majority O0f courts to ing business enterprise.
. purchaser liable. Id. at 17-18. ltiain
consider it, that greatly expands the

that contort that the court comes

tiability 0fa purchaser for the torts of 1d. at 14. The court's treatment of in fact, negotiations for the Bale of
closest to reco nitin the retros ec -
the seller. 1d. at 13. The court this concern is leas than complete: Assets con and usually do Lake the 9 g P
articulated a new “"continuity of en - risk of liability into account. But for tion problen:
terprise* theory as looking beyond But we have not been referred to sales that were unducted under the
. . . R . When e firm negotiates to pur.
the formal requirement of identical any evidence that adopting this old rule, negotiations are no longer

chose another corporation, keep -

shareholders and considering the moden “continuityofenterprise= poss and the purchaser* in those
substance of the underlying transac- exception (or the marginally more transactions will now find thenselves ing the “enterprise” intact, itmust
tion. 1d. at 12. popular “product line® exception) saddled with a class of risks they did anticipate any potential succes-
has in fact increased the nunber not assume. Indeed, in many cases, sor liabilities and negotiate an

The key factors under the “"conti- of corporate liguidations or the sales would have been “asset appropriate price. To permit the
nuity of enterprise® exception, piecemeal breakups, or that sales* only, without Hliabilities - in- successor, which presumably
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§ 12 Liability of Successor for Harm Caused by Defective Products Sold Commercially by Predecessor

A successor corporation or other business entity that acquires assets of a predecessor corporation or other
business entity is subject to liability for harm to persons or property caused by a defective product sold or
otherwise distributed commercially by tlie predecessor if the acquisition: ,

(a) isaccompanied by an agreement for the successor to assume such liability; or
b) results from a fraudulent conveyance to escape liability for the debts or liabilities of the predecessor; or

(b)
(c) constitutes ? consolidation or merger with the predecessor; or
(d)

d) results in the successor becoming a continuation of the predecessor.

COMMENTS & ILLUSTRATIONS: Comment:

a. History. The rule that a corporation or other business entity is nol, in the absence of the circumstances described
in Subsections (a) through (d), subject to liability for harm caused by defective products sold by a corporation from
which it purchases productive assets derives from both products liability and corporate law principles. When the alleged
successor purchases Ihe assets piecemeal with little or no further continuity of operations between the two corporations
or other business entities, the no.iliability of the alleged successor derives primarily from the fact that the successor is
not within the basic liability rule in § 1 of this Restatement: "one ... who sells or distributes a defective product is
subject to liability for harm ... caused by the defective product."® (Emphasis added.)® Thus, when one corporation
commercially sells products, some of which are defective, and later transfers its productive assets to another corporation
that uses those assets to manufacture products of its own, the purchaser of the assets is not liable for harm caused by a
defective product sold earlier by the transferor because the transferee did not "sell or distribute” the defective product
that caused the harm. When the alleged successor receives value in the form of the transferor's goodwill and continues
to manufacture products of the same sort as manufactured earlier by the predecessor, and thus to some extent constitutes
a continuation of the predecessor, the general rule of nonliability derives primarily from the law governing corporations,
which favors the free alienability of corporate assets and limits shareholders' exposures to liability in order to facilitate

the formation and investment of capital.

When the transferor goes out ofbusiness upon, or shortly after, a transfer of productive assets, the rights of plaintiffs
injured by defective products sold earlier by the transferor may he adversely affected. For tort plaintiffs who have
existing judgments outstanding against the predecessor at the time of transfer and dissolution, the law governing
corporations and other business entities provides, within limits, legal protection. Creditors, including tort creditors, who
hold existing judgments against a corporation that is in the process of transferring its assets and going out of business
may satisfy those claims out of the proceeds from the transfer of assets. Moreover, if the proceeds from the transfer of
assets arc distributed to shareholders of the transferor corporation in violation of applicable slate corporation law or
fraudulent transfer law, existing creditors of the corporation may pursue the proceeds in the hands of the transferor's
shareholders. These rules, in some states expressed in statutes, arc designed to protect, within the limits of practicality,
creditors who arc identifiable at the time of the transfer of the predecessor’ assets to the successor corporation and the
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transferor's dissolution. The same principles have been applied to the transfer of assets of proprietorships, partnerships,
and other business entities.

Tort claimants who, as a result of defective products sold by a predecessor corporation, seek recovery only after
transfer of assets to a successor corporation often face difficulties in attempting to bring their claims within the
foregoing legal rules. Their claims typically accrue after the predecessor corporation has lawfully distributed to its
shareholders the proceeds from the transfer of assets and has ceased to exist. Under these circumstances, tort claimants
who were not existing creditors al the time of the transfer of assets ordinarily have no recourse against the predecessor's
shareholders. Unless they can pursue their claims against the successor corporation, or can reach other funds provided
by existing insurance or by a statute, their only practical remedy lies with retailers and wholesalers in the predecessor's
distributive chain, who may not be available as a practical matter. Statutes and judicial precedents governing the rights
of creditors after a corporate assets transfer and dissolution generally do not address this problem of post-transfer claims

accrual.

Few precedents recognize tort claims against the successor corporation for harm caused by defective products sold
by the predecessor unless the transaction by which productive assets are acquired meets criteria established by one of
several traditional exceptions. These exceptions apply generally to creditors whose claims accrue after dissolution of the
predecessor, and are not limited to products liability claimants. They fall into two basic categories: those in which some
conduct of the successor, in addition to acquiring the predecessor's assets, justifies holding the successor responsible
(the successor either contractually agrees to be liable or knowingly participates in a fraudulent asset transfer); and those
in which the 'successor itself can be said to have sold or distributed the defective products because the successor
constitutes the same juridical entity as the predecessor, perhaps in somewhat different form (the successor merges with,
or constitutes a "mere continuation” of, the predecessor). Under this Section, a products liability claimant has a
recognized claim against a successor for harm caused by defective products distributed by the predecessor in these

circumstances.

A minority of jurisdictions impose liability on a successor corporation based on a broader concept of continuation
of (he business enterprise, even when there is no continuity of shareholders, officers, or directors. Some courts hold that
the continuation of a predecessors product line by the successor is sufficient to support imposition of successor liability
for harm caused by defects in products sold before the assets transfer.

b. Rationale. Limiting the liability of successor corporations to the circumstances described in this Section is
supported by fairness and efficiency considerations. An alleged successor that purchases the predecessor's productive
assets piecemeal, other than as part of a going concern, cannot, by that fact alone, be said (o have cithei manufacluredor
sold defective products distributed by the predecessor before the transfer of assets. In the absence of circumstances in
which the successor could be said to constitute a continuation of the predecessor, or somehow to have prejudiced
subsequent tort plaintiffs by its own pre-acquisition conduct, imposing liability on a business entity that did not make or
distribute the defective products that caused harm could be justified only because it increases the amount of money
available post-acquisition out of which to satisfy plaintiffs' claims. But that alone cannot be justification for successor
liability. Thus, imposing liability on the piecemeal purchase of productive assets would, for no compelling reason,
impede the free alienability of corporate assets, thereby discouraging shareholder investment of capital and increasing

social costs.

Imposing liability on successor corporations constitutes acceptable public policy when the successor either agrees
to be liable or is implicated in the transfer of assets in a way that, without such liahilily, would unfairly deprive future
products liability plaintiffs of the remedies that would otherwise have been available against the predecessor.
Subsections (a) through (d) describe the types of corporate asset transfers that have been determined to justify imposing
liability on the successor. Subsection (a) recognizes that contractual promises by the successor to pay subsequent tort
claims, for which promises the successor has presumably been compensated, should be honored. Subsection (b)
provides that when a business entity makes a fraudulent transfer in which the transferee is implicated, successor liability
is appropriate for the same reason that liability would be imposed in favor of other creditors. Thus, a predecessor may
arrange an asset transfer at an artificially deflated price, accompanied by an agreement by the successor to compensate
either the predecessor, its owners, or its managers in ways that escape easy detection; or a successor may knowingly
participate in an asset transfer coupled with a liquidating dividend by the predecessor to its shareholders for the purpose
of leaving tort plaintiffs without remedy. If those transfers arc fraudulent under applicable stale law, imposing tort
liability on the transferee for having knowingly participated in such transfers isjustified.
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Subsections (c) and (d) deal with successors that, in a real sense, did produce and distribute the product that caused
the harm, though in a somewhat different organizational form. Subsection (c) deals with the transferor corporation that
merges by law or in fact into the transferee, typically with no substantial change in corporate management or ownership.
Subsection (d) concerns the transfer of corporate assets in the context of a transaction involving only a change in
organizational form. In both these situations, liability for harm caused by defective products distributed previously
should be imposed on the business entity that emerges from the transaction. In substance, if not in form, the post-
transfer entity distributed the defective products and should be held responsible for them. If mere changes in form were
allowed to control substance, corporations intending to continue operations could periodically wash themselves clean of
potential liability at practically zero cost, in sham transactions, and thereby unreasonably undermine incentives for
producers and distributors to invest in product safety and unfairly deny tort plaintiffs adequate remedies when defective

products later cause harm.

A small minority of courts have fashioned successor liability rules more advantageous to products liability
claimants than the rules stated in this Section. Those minority rules, in effect, extend the "change in form only"
exception just described to include circumstances in which the successor continues a product line previously distributed
by the predecessor. The minority position is based on the belief that a successor who purchases productive assets should
not be allowed to henefit from receiving the goodwill and reputation of (he predecessor's business without the burden of
responding in tort to claims for harm caused by products sold by the predecessor prior to transfer. An argument
advanced to support this minority view is that holding successors liable reduces the price that predecessors receive for
transferring assets, thereby helping to strengthen incentives for the managers to invest in care hefore the transfer of the

business.

This reasoning has proven unpcrsuasive to a substantial majority of courts that have considered the issue.
Extending successor liability beyond the exceptions set forth in Subsections fa) through (d) would, in the judgment of
most courts, be unfair and socially wasteful. Posttransfer plaintiffs harmed by pre-transfer defects have a right to expect
that a transfer of assets will not be allowed to prejudice financially their chances of satisfying ajudgment; they have no
legitimate claim that the transfer should increase those chances over what they would have been if no transfer had
occurred. In the likely event that the successor is financially stronger than the predecessor, imposing a broader liability
for pre-transfer product defects would unjustifiably increase the funds available to those injured by such defects
compared with what would have been available to them if no transfer had taken place.

As courts have recognized, it would be difficult, and often impossible, to implement and administer a liability rule
that attempted to limit post-transfer plaintiffs' rights to an aggregate amount equal to the net value of the predecessor
before transfer. Tortjudgments arc imposed independently of one another, in various jurisdictions; no central authority
exists to assure that, in the aggregate, tort judgments do not exceed a predetermined total amount. Thus, the expanded
successor liability rules in a minority of states, not limited to timc-of-transfer net value, replace one risk of injustice --
that the assets transfer may unfairly reduce plaintiffs' recoveries in cases that do not satisfy the traditional exceptions
(reflected in Subsections (a) through (d)) - with another, possibly greater, injustice: that the transfer may give tort
plaintiffs a windfall at the expense of companies who engage in asset transfers and, in turn, at the expense of the

consuming public.

Moreover, a majority of courts have concluded that the substantial social costs of a more expansive liability rule
would be incurred without actually benefiting very many tort plaintiffs. In most instances, the magnitude of future
liability for products distributed pretransfer is difficult, if not impossible, to assess. As a majority of courts have
recognized, the result of imposing successor liability as a general rule would be to depress the prices for transferred
assets to the point that piecemeal disposition of assets, which clearly would not subject the buyers to liability, would be
a preferable alternative to sale of the assets as part of a going concern. In that event, the products liability claimant
harmed by a pre-transfer product defect would still run the risk of ending up with an uncollectible judgment. The
benefits to society of preserving the predecessor's assets as a going concern would be sacrificed, with no commensurate

benefits to tort claimants.

And even if a more expansive successor liability rule did not invariably lead to piecemeal asset transfers, such a
liability rule would depress the prices received for going-conecrn transfers to an extent that would threaten to undermine
the objectives of the law governing corporations. One of the purposes served by the corporate structure is to provide
limitation and certainty of risk to shareholders in order to encourage capital formation. Thus, the shareholders' initial
risk is limited to the value of their shares of stock and they are able to withdraw from an investment by sale of the stock
without incurring future potential liability. A more expansive successor liability rule might threaten shareholders'
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investments by significantly restraining corporate assets transfers, thereby tending to frustrate corporation law's
objective of encouraging shareholder investment.

Some critics of the majority rule argue that, when the successor continues to manufacture the same products as the
predecessor, often under the same trademark, consumers have legitimate expectations that the successor will stand
behind the predecessor's products. Disappointing these expectations is unfair, according lo the critics, quite apart from
the effects of successor liability upon the formation of capital. But this argument overlooks the reality that the
predecessor's products that cause harm in these cases were distributed prior to the assets transfer, when there could be
no reliance by consumers on the financial viability of the successor. One cannot logically rely on post-transfer
expectations regarding the successor to justify the imposition of liability on the successor for pre-transfer distributions
by the predecessor.

¢. Nonliability in the absence of special circumstances. In the absence of the circumstances described in
Subsections (a) through (d), a successor company that buys productive assets from another company is not liable for
harm caused by a defective product sold or otherwise distributed by the predecessor prior to the successor's acquisition
of assets. When the assets arc purchased piecemeal, the alleged successor did not "sell or distribute" the product under
the liability rule staled in § 1; and attempts to establish continuation of the corporate entity are recognized only under
the terms set forth in this Section. The successor is liable under § § 1-4 for harm caused by defective products it sells
after acquisition. In the absence of the circumstances described in this Section, however, thesuccessor is not liable for
defective products sold by another prior to that time.

[llustrations:

1. ABC Corp., which manufactures and sells lawn mowers, transfers all its assets to XYZ Corp., a manufacturing
corporation with different officers, directors, and shareholders, for cash. ABC then dissolves, distributing the proceeds
of the sale to its shareholders. ABC complies with all statutes governing its dissolution, and none of the exceptions in
this Section applies. XY Z retains most of ABC's employees and managers and continues to manufacture lawn mowers,
some of which are the same as previously manufactured by ABC. A defective lawn mower made and distributed by
ABC prior lo (he transfer of assets to XY Z harms a user three years alter the transfer. XY Z is not subject lo liability for

the harm to the user of the lawn mower.

2. The same facts as Illustration 1, except that a defective lawn mower made and distributed by XY Z after the
transfer of assets harms a user three years after the transfer. XY Z is subject to liability for the harm to the user of the

lawn mower.

d. Agreement for successor to assume liability. When the successor agrees to assume liabilities for defective
products sold by its predecessor, liability is imposed under Subsection (a) in accordance with the terms of the
agreement. As a general matter, contract law governs the application of this exception. Courts have interpreted general
statements that the successor agrees to assume the liabilities of the predecessor to include products liability claims even
though the agreement makes no specific mention of products liability. However, assumption of products liability is not
implied by the successor's assumption of specific duties with regard to product service or replacement.

[Hustration:

3. The same facts as Illustration 1, except that the transfcr-of-asscts agreement contains a promise by XYZ to
assume all of ABC's liabilities. XY Z is subject to liability for the harm to the user of the lawn mower.

e. Fraudulent transfer in order to avoid debts or liabilities. Subsection (b) incorporates by reference the relevant
slate law governing fraudulent conveyances and transfers. In contexts other than successor products liability, fraudulent
transfers can be set aside on hehalf of existing creditors of the transferor. In this context, fraudulent transfers provide a
basis for holding successors liable to post-transfer tort plaintiffs. The fact that general creditors arc pursuing remedies
against the transferee does not prevent tort plaintiffs from pursuing remedies under Subsection (b). What constitutes a
fraudulent conveyance or transfer is determined by reference to applicable state law.

[lustration:

4. The same facts as in Ilustration 1, except that the transfer of assets by ABC to XY Z is made as part of a plan
between ABC and XY Z to leave tort claimants harmed by ABC's defective products without enforceable remedies. If a
transaction constitutes a fraudulent transfer under applicable state law, XY Z is subject lo liability for harm to the user of

the lawn mower.
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f. Consolidation or merger. When statutory consolidation or merger of two corporations takes place, products
liability devolves on the successor corporation under Subsection (c). A more difficult question is whether, absent
statutory merger, a de facto merger has taken place. Local law governing de facto mergers is determinative. W hether a
de facto merger under Subsection (c) has occurred generally depends on whether: (1) there is a continuity of
management, employees, location, and assets; (2) the successor corporation acquires the assets of the predecessor with
shares of its own stock so that shareholders of the transferor corporation become shareholders of the transferee
corporation; (3) the predecessor corporation ceases its ordinary business operations immediately or shortly after the
transfer of assets; and (4) the successor assumes tiiose liabilities and obligations of the predecessor necessary for the

uninterrupted continuation of the normal operations of the predecessor.

[llustrations:

5. The same facts as Illustration I, except that the transfer of assets is for stock in XYZ and constitutes a statutory
merger of ABC and XY Z under applicable state law. XY Z is subject to liability to the user of the lawn mower.

6. The same facts as Illustration 1, except that the transfer of assets is for stock in XYZ, with which ABCredeems
its own stock from its shareholders. ABC then ceases to operate its own business, which XY Z resumes with the same
management and employees, at the same location. If it is determined under applicable state law thal a de facto merger
between ABC and XY Z has occurred, XY Z is subject to liability for harm to the user of the lawn mower.

g. Continuation of the predecessor. The exception recognized in Subsection (d), referred to by many courts as the
"mere continuation" exception, applies when there has been a formal redesignation of the predecessor corporate entity
but little or no change in underlying substance. The most important indicia of continuation, in addition to the
continuation of the predecessor's business activities, arc common identities of officers, directors, and shareholders in the
predecessor and successor corporations. A minority of jurisdictions recognize a broader exception, referred to as the
“continuity of enterprise” exception, that imposes liability on the successor for continuing the business activities of the
predecessor even when the corporate form of the successor is different from the predecessor. This Section does not

follow that minority position.

[ustration:

7. The same facts as Illustration 1, except thal XYZ is a corporation with the same officers, directors, and
shareholders as ABC. After the assets transfer, XY Z continues the same manufacturing and distribution operations as
ABC did previously. If XYZ is determined to constitute a "mere continuation" of ABC under Subsection (d), XYZ is

subject lo liability to the user of the lawn mower.

h. Necessity for the predecessor to transfer all of its assets and go out of business. Almost all of the reported
decisions applying the bases of successor liability stated in this Section involve predecessors that transfer all of their
assets to successors and then dissolve or otherwise cease operations. Indeed, the predecessor's termination is the
circumstance that, as a practical matter, most often gives rise to the need for a post-transfer tort plaintiff lo look to the
successor for recovery. The exceptions set forth in Subsections (c) and (d), merger and continuation, most frequently
have significance when the predecessor has transferred all of its assets to the successor and, at least formally, has ceased
to exist. But there is no reason that the exceptions set forth in Subsections (c) and (d) might not arise in connection with
the transfer of a division of a large company, leaving the company in existence after the transfer. And the exceptions in
Subsections (a) and (b) could arise in connection with transfers involving less than all of the predecessor's assets where

the predecessor continues in existence after the transfer.

i. Relationship between the rule in this Section and the successor's independent duty lo warn. This Section deals
with a successor's liability for harm caused by the predecessor's defective products and is not premised on post-transfer
wrongdoing by the successor itself. For the rules governing the liability of a successor for its own post-transfer failure to

warn its predecessor's customers, see § 13,

Comment c. Nonliability in the absence of special circumstances. The following jurisdictions have limited the
liability of successor corporations to the four exceptions set forth in § 12 and would reject both the "continuity of
enterprise” approach (Turner v, Bituminous Cas. Co., 244 N.W.2d 873 (Mich. 1976)) and the "product line" exception
(Ray v. Alad Corp., 560 P.2d 3 (Cal.1977)). Sec, e.g., Arkansas (Swayzc v. A.O. Smith Corp., 694 F.Supp. 619, 623
(E.D.Ark.1988); Reed v. Armstrong Cork Co, 577 F.Supp. 246, 247-48 (E.D.Ark.1983)); Colorado (Florom v. Elliott
Mfg., 867 F.2d 570 (10th Cir.,989) (applying Colorado law); Johnston v. Amsted Indus., Inc., 830 P.2d 1141
(Colo.Ct.App. 1992)); Florida (Bernard v. Kec Mfg. Co., 409 So.2d 1047 (Fla. 1982)); Georgia (Bullington v. Union
Tool Corp., 328 S.E.2d 726 (Ga.1985)); Illinois (Gonzalez v. Rock Wool Eng'g & Equip. Co., 453 N.E.2d 792
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(H.App.Ct. 1983); Domine v. Fulton Iron Works, 395 N.E.2d 19 (Ill.App.CI.1979)); lowa (Pancratz v. Monsanto Co.,
547 N.W.2d 198 (lowa 1996)); Kentucky (Conn v. Fales Div. of Mathewson Corp., 835 F.2d 145 (6th Cir. 1987)
(applying Kentucky law)); Maryland (Nissen Corp. v. Miller, 594 A.2d 564 (Md.Ct.Spec.App.1991)); Massachusetts
(Guzman v. MRM/Elgin, 567 N.E.2d 929 (Mass. 1991)); Minnesota (Costello v. Unipress Corp., No. C6-95-2341, 1996
WL 106215 (Minn.Ct.App., Mar. 12, 1996); Cooper v. Lakewood Engineering & Mfg. Co., 45 F.3d 243 (8th Cir.1995)
(applying Minnesota law)); Missouri (Bozcll v. H & R 1871, Inc., 916 F.Supp. 951 (E.D.M0.1996); Wallace v. Dorsey
Trailers Southeast, Inc., 849 F.2d 341, 343 (8th Cir. 1988) (applying Missouri law)); Nebraska (Jones v. Johnson Mach.
& Press Co., 320 N.W.2d 481 (Neb.1982)); North Carolina (Budd Tire Corp. v. Pierce Tire Co., Inc., 370 S.E.2d 267
(N.C.Ct.App.1988); Comment, Beyond Budd Tire: Examining Corporate Successor Liability in North Carolina, 30
Wake Forest L. Rev. 889 (Winter 1995)); North Dakota (Downtowner Inc. v. Acrometal Prods., Inc., 347 N.W.2d 118
(N.D.1984)); Ohio (Welco Indus., Inc. v. Applied Co., 617 N.E.2d 1129 (Ohio 1993)); Oklahoma (Gouchcr v. Parmac,
Inc., 694 P.2d 953 (Okla.Ct.App.1984)); South Dakota (Hamakcr v. Kcnwel-Jackson Mach., Inc., 387 N.W.2d 515
(S5.D.1986)); Texas (Griggs v. Capitol Mach. Works, Inc., 690 S.W.2d 287 (Tex.Ct.App. 1985); Mudgctt v. Paxson
Mach. Co., 709 S.W.2d 755 (Tex.Ct.App. 1986)); Vermont (Ostrowski v. Hydra-Tool Corp., 479 A.2d 126 (Vt. 1984));
Virginia (Harris v. T.1., Inc., 413 S.E.2d 605 (Va.1992)); West Virginia (Jordan v. Ravenswood Aluminum Corp., 455
S.E.2d 561 (W.Va.1995) (per curiam)); Wisconsin (Fish v. Amsted Indus., Inc., 376 NAV.2d 820 (Wis. 1985)); District
of Columbia (LeSane v. Hillenbrand Indus., 791 F.Supp. 871, 873-74 (D.D.C.1992) (applying District of Columbia
law)); Virgin Islands (Polius v. Clark Equip. Co., 802 F.2d 75 (3d Cir. 1986, V. 1.)). Only a few states appear to have
adopted liability based on the successor corporation's continuation of the predecessor's line of products: California (Ray
v. Alad Corp., 560 P.2d 3 (Cal.1977)); New Jersey (Ramirez v. Amsted Indus., 431 A.2d 811 (N.J. 1981); (but see
possible limit to "product line" exception recognized in dicta in Leo v. Kerr-McGee Cheni. Corp., 37 F.3d 96, 100-01
(3d Cir. 1994) (applying New Jersey law) ("It seems apparent that, except perhaps in design defect cases, a defect in a
product when the manufacturer distributed the product is likely to manifest itself and cause injury within a reasonable
time after the product is manufactured. Accordingly, as a practical matter, successor liability under Ramirez is likely to
he imposed in most cases, if at all, for a limited period.")); New Mexico (Garcia v. Coe Manufacturing Co,, 933 P.2d
243 (N.M.1997)); Pennsylvania (Dawejko v. Jorgensen Steel Co., 434 A.2d 106 (Pa.Super.Ct.1981)); Bogart v. Phase II
Pasta Machs., Inc., 817 F.Supp. 547 (E.D.Pa. 1993)); Washington (Martin v. Abbott Labs., 689 P.2d 368 (Wash. 1984);
Fox v. Sunmasler Prods., Inc., 821 P.2d 502 (Wash.Ct.App.1991) (the continued product line must be the one that
harms the plaintiff)). Although the product line exception is still theoretically viable in Pennsylvania, if a plaintiff has a
possible remedy against the predecessor, a recent opinion held the exception could not be invoked. LaFountain v. Webb

Indus. Corp., 951 F.2d 544 (3d Cir. 1991).

In an earlier draft of these Reporters' Notes, New Jersey was categorized as a jurisdiction that employs a very

liberal test for corporate successor liability, a test premised on maximizing recovery rather than on evidence of express
agreement to be liable or substantial deprivation of remedies for plaintiffs against the predecessor corporation. In
support of this position Pacius v. Thermlroll Corp., 611 A.2d 153 (N.J.Super.Ct.Law Div. 1992), was cited. In that case,
the court held that any transfer of assets or use of the predecessor's goodwill entailed a de facto merger that, in turn,
triggered successor liability. Id. at 157. Elaborating on the policy underlying this holding, the Pacius court quoted
Rawlings v. DM Oliver Inc., 159 Cal.Rptr. 119, 124 (1979) for the following proposition:
Fundamental fairness has been sought through a balancing of the rights of the injured party against the rights of those
engaged in business, including the latter's reasonable commercial expectations. Placing the economic burden on those
best able to pay for those costs, while permitting the transfer to those most culpable is cons:stent with the equitable
considerations inherent in the resolution of the difficult problems which have been judicially posed. The thrust from our
high court as a matter of first priority has been to maximize recovery for the victim.

Id. at 157 (emphasis added).

Recently, however, New Jersey has reigned in the "deep pccket" approach set forth above by the Pacius court. In
Saez v. S & S Corrugated Paper Machinery Co., 695 A.2d 740 (N.).Super.App,Div.1997), the court expressed
disagreement both with the decision of the Pacius court and with this Restatement's earlier characterization of New
Jersey law. The court first noted lhal, in contrast to the holding in Pacius, in order for a successor corporation to be
liable under New Jersey law, the corporation must not only benefit from the predecessor's goodwill but must also
continue to manufacture the predecessor's product. Id at 16. Moreover, the court stated that the question to answer in
determining whether successor liability has been triggered is "not whether there was 'any benefit that the successor
obtained] from the acquisition of the assets of its predecessor' or if the successor eliminated a competitor [since] [s]o

broad a test would be no test at all."@ Id.
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Several other jurisdictions have imposed liability based on a continuation of the predecessor's business even when
there was no stock transfer or a common identity of corporate directors. See, e.g., Andrews v. John E. Smith’ Sons, Co.,
369 So.2d 781, 785 (Ala.1979); Turner v. Bituminous Cas. Co., 244 N.W.2d 873 (Mich. 1976); MacCleery v. T.S.S.

Retail Corp., 882 F.Supp. 13 (D.N.H.1994).

Comment d. Agreement for successor to assume liability.

1. For general authority that agreements to assume liability will be enforced in favor of plaintiffs with products
liability claims, see cases cited in the Reporters’Note to Comment a.

2. General assumption of a predecessor's liability, even without specific mention of products liability, will be
interpreted to include liability for products liability claims. See, e.g., Bouton v. Litton Indus., Inc., 423 F.2d 643 (3d
Cir.1970) (applying New York law); Grugan v. BBC Brown Boveri, Inc., 729 F.Supp. 1080 (E.D.Pa.1990). If the
contractual obligation as to the successor’s assumption of products liability is subject to conflicting interpretations, the
issue is for the trier of fact. See, e.g., Gee v. Tcnneco, Inc., 615 F.2d 857, 862-63 (9th C:c.1980) (applying California
law); Florom v. Elliott Mfg., 867 F.2d 570, 574-76 (10th Cir. 1989) (applying Colorado law); Davis v. Loopco Indus.,

Inc., 609 N.E.2d 144 (Ohio 1993).

3. Contractual agreements by the successor to repair or service a product sold by the predecessor do not amount to
an agreement to assume products liability for injuries caused by the predecessor's defective products. See, e.g.,
Schwartz v. McGraw-Edison Co., 92 Cal.Rptr. 776 (Cal.Ct.App.197!) (disapproved on other grounds in Ray v. Alad
Corp., 560 P.2d 3 (Cal.1977)); Shane v. Hobam, Inc., 332 F.Supp. 526 (E.D.Pa.1971) (applying New York law).
Whether agreements to service a predecessor's products may create an independent duly to warn about delects is

discussed in connection with § 13.

Comment c. Fraudulent transfer in order to avoid debts or liabilities. For the reason set forth in the Comment, this
exception has rarely been used to impose successor liability for products linbilily claims. However, in Schmoll v. AC &
S, Inc., 703 F.Supp. 868 (D.C.Or. 1988), the court found that a complex corporate restructuring was undertaken to avoid
both pending and future liability lo persons who were certain to suffer asbestos-related illness and was thus the
functional equivalent of a fraudulent transfer. See also Morgan v. Cavalier Acquisition Corp., 432 S.E.2d 915
(N.C.Ct.App. 1993) (reversing summary judgment when plaintiffs evidence raised a question of fact as lo whether the
defendant had purchased assets from the predecessor corporation in order to avoid creditors' claims); Budd Tire Corp. v.
Pierce Tire Co., 370 S.E.2d 267 (N.C.Ct.App. 1988); Mullen v. Alarmguard of Delmarva, Inc., No. CIV. A. 90C-11 -40-

I-CV, 1993 WL 258696 (Dcl.Super.Ct., Jun. 16, 1993).

A much closer question is whether a successor corporation's actual or constructive knowledge thal the predecessor's
products are defective and likely to cause injury in the future is sufficient to render the transaction sufficiently tainted so
as to come within the umbrella of this exception. There is little authority on the issue. In Nissen Corp. v. Miller, 594
A.2d 564, 569 n. 2 (Md. 1991), the court noted that either knowledge of pending claims or knowledge of product defects
might be sufficient to expose a successor liability since either would pul in question the bona fidcs of the transaction.

Comment f. Consolidation or merger. For a discussion of what constitutes a "de facto merger," see Fletcher,
Cyclopedia Corporations, § 7124.20; American Law of Products Liability § 7:10; Frumer and Friedman, Products
Liability § 7.04[5]; Comment, Successor Liability: The Debate Over the Conlinuily of Enterprise Exception in Ohio Is
Really No Debate at All, 21 Ohio N.L. Rev. 297, 313 nn.136-137 (1994) (describing dc facto merger and "mere
continuation" doctrines). When the successor purchases the assets of the predecessor for cash, a de facto merger will not
be found to have occurred. See, e.g., Travis v. Harris Corp., 565 F.2d 443, 447 (7th Cir. 1977) (applying Indiana law);
Jordan v. Hawker Dayton Corp., 62 F.3d 29 (1st Cir. 1995) (applying Maine law); Niccum v. Hydra Tool Corp., 438
N.W.2d 96 (Minn. 1989); Hamakcr v. Kcnwel-Jackson Mach., Inc., 387 N.W.2d 515, 518 (S.D. 1986); Leannais v.
Cincinnati, Inc., 565 F.2d 437,439-40 (7th Cir. 1977) (applying Wisconsin law). Only courts applying the "continuity of
enterprise” exception will impose liability when the successor corporation purchased the assets of the predecessor for
cash and there is evidence of continuity of the original business. See Reporters' Note to Comment c.

Comment g. Continuation of the predecessor. For a discussion of the "mere continuation" exception, see Fletcher,
Cyclopedia Corporations § 7124.10; American Law of Products Liability § 7:14; Frumer and Friedman § 7.04(4],
Also see Winch v. Yates Am. Mach. Co., Inc., 613 N.Y.S5.2d 980 (N.Y.App.Div. 1994); Swayze v. A.O. Smith Corp.,
694 F.Supp. 619 (E.D.Ark.1988); Florom v. Elliott Mfg., 867 F.2d 570, 578 n. 3 (10th Cir.1989) (applying Colorado
law); Johnston v. Amsted Indus., Inc., 830 P.2d 1141, 1146 (Colo.Ct.App. 1992); Nissen Corp. v, Miller, 594 A.2d 564,
567 (Md.1991); Tucker v. Paxson Mach. Co., 645 F.2d 620 (8th Cir. 1981) (applying Missouri law); Chemical Design,
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Inc. v. American Standard, Inc., 847 S.W.2d 488 (Mo. Ct.App.1993); U.S. v. Atlas Minerals & Chem., Inc., 824
F.Supp. 46 (E.D.Pa.1993); Hamakcr v. Kcnwel-Jackson Mach., Inc., 387 N.W.2d515, 518 (5.D.1986).

In analyzing continuation questions, some courts require purchase of stock or other benchmarks in order to
establish the requisite continuity. See, e.g., Gehin-Scott v. Newson, Inc., 848 F.Supp. 585 (E.D.Pa.1994); Pancratz v.
Monsanto Co., 547 N.W.2d 198, 201 (lowa 1996) ("[t]he exception has no application without proof of continuity of
management and ownership between the predecessor and successor corporations”); Harris v. T.1., Inc., 413 S.E.2d 605
(Va.1992) (also requiring a common identity of officers, directors, and stockholders). Other courts deny a merger if no
transfer of assets has taken place, as in Carreiro v. Rhodes Gill & Co., 68 F.3d 1443 (Lst Cir. 1995). Contra, Jordan v.
Hawker Dayton Corp., 62 F.3d 29 (1st Cir. 1995) (applying Maine law) (holding that purchase of assets is not sufficient
to warrant a finding of a de facto merger); Lemellc v. Universal Mfg. Corp., 18 F.3d 1268 (5th Cir. 1994) (applying
Louisiana law). But several other states have imposed liability based on a continuation of the predecessor's business
even when there was no stock transfer or common identity of corporate directors. Sec, e.g., Andrews v. John E. Smith's
Sons, Co., 369 So.2d 781, 785 (Ala. 1979); Turner v. Bituminous Cus; Co., 244 N.W.2d 873 (Mich. 1976); MacCleery
v. T.S.S. Retail Corp., 882 F.Supp. 13 (D. N.H. 1994). See generally Sweatland v. Park Corp., 587 N.Y.S.2d 54

(N.Y.App.Div.1992).

REPORTERS NOTES: Comment b. Rationale. In a muchcited case, Polius v. Clark Equip. Co., 802 F.2d 75 (3d
Cir. 1986) (applying Virgin Islands law), the court stated that the imposition of successor liability on a company that has
merely purchased the assets of a predecessor for cash and does not otherwise fall within the stated exceptions would
encourage the dissolution of a financially troubled corporation by piecemeal sale of assets rather than as a going
business concern. In this event the plaintiff would nol be able to reach the assets when the accident occurred years after
dissolution. The end result would be the needless destruction of an ongoing business enterprise with no net advantage to
anyone. Other courts have observed that the imposition of successor liability on small corporations could spell financial
disaster lo them. See, e.g., Bernard v. Kec Mfg. Co. Inc., 409 So.2d 1047 éFIa.1982); DeLupp v. Xtraman Inc., 417
N.W.2d 219, 221 (lowa 1987); Nissen Corp. v. Miller, 594 A.2d 564, 570 (Md.1991); Niccuni v. Hydra Tool Corp., 438
N.W.2d 96, 100 (Minn.1989). These courts have concluded that the imposition of strict liability on successor
corporations is inconsistent with the principle of products liability law that imposes responsibility on the party who
created the risk and was in a position to prevent its occurrence. See also Johnston v. Amsted Indus., Inc., 830 P.2d 1141
(Colo.Ct.App.1992); Downtowner v. Acromelal Prods., Inc., 347 N.W.2d 118 (N.D.1984); Fish v. Amsted Indus., Inc.,

376 N.W.2d 820, 827 (Wis. 1985).

Corporate successor liability has been the subject of considerable law review commentary. Sec, e.g., Phillips,
Product Continuity and Successor Corporation Liability, 58 N. Y.U.L. Rev. 906 (1983) (the article contains an exhaustive
listing of law review literature; author supports the "product line" exception); Green, Successor Liability: The
Superiority of Statutory Reform to Protect Product Liability Claimants, 72 Cornell L. Rev. 17 (1986) (criticizing the
rationale offered by courts and commentators in support of the liability based on "product line" or "continuity of
business enterprise" and suggesting a statutory solution to the problem by requiring dissolving corporations to provide
products liability plaintiffs with adequate protection); Note, A Policy Analysis of a Successor Corporation's Liability for
Its Predecessor's Defective Products When the Successor Has Acquired the Predecessor's Assets for Cash, 71 Marg. L
Rev. 815 (1982) (author criticizes the rationale offered to support expansive rules imposing liability on successor
corporations and suggests expansion of independent duty to warn and fraudulent transfer category when the successor
had actual or constructive knowledge of product defects); Rogala, Nontraditional Successor Product Liability: Should
Society Be Forced to Pay the Cost?, 68 U Det. L. J. 37 (1990) (economic analysis supports the retention of the four
basic exceptions and the rejection of "product line" and "continuity of enterprise” theories); Comment, Successor
Liability: The Debate Over the Continuity of Enterprise Exception in Ohio Is Really No Debate at All, 21 Ohio N.L.
Rev. 297 (author criticizes both "product line" and "continuity of enterprise" exceptions and predicts that Ohio will
follow four traditional exceptions). Much of the law review commentary supports liberalizing the rules imposing
liability on corporate successors. The articles acknowledge, however, the overwhelming judicial rejection of the
liberalizing rules. It is interesting that, after an early spurt of cases in the late 1970s and early 1980s arguing for more
expansive liability, courts have refused to impose liability unless the plaintiff is able to come within the four traditional
exceptions. See Green, Successors and CERCLA: The Imperfect Analogy to Products Liability and an Alternative
Proposal, 87 Nw. U.L. Rev. 897, 909-10 (1993); Henderson and Eiscnbcrg, The Quiet Revolution in Products Liability:
An Empirical Study of Legal Change, 37 UCLA L. Rev. 479, 492 and n.64 (1990).
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Several courts and commentators have recognized that the problems set forth in this Comment can best be
addressed by legislation. For an insightful analysis and recommendation, sec Green, Successor Liability: The
Superiority of Statutory Reform to Protect Product Liability Claimants, 72 Cornell L. Rev. 17 (1986) (criticizing the
rationale offered by courts and commentators in support of liability based on "product line" or "continuity of business
enterprise” and suggesting a statutory solution to the problem by requiring dissolving corporations to provide products-
liability plaintiffs with adequate protection). Courts have repeatedly espoused the same view. See, e.g., Fish v. Amsted
Indus., Inc.. 376N.W.2d820, 829 (Wis. 1985):

We conclude that the legislature is in a better position to make broad public policy decisions in actions based on
products liability law. [Citation omitted]. The questions concerning the effect on the manufacturing business, the
potential size and economic strength of successor corporations, the availability of commercial insurance and the cost of
such insurance are all questions that... the legislature is in a better position to ascertain.

A similar sentiment was expressed in Leannais v. Cincinnati, Inc., 565 F.2d 437, 441 (7th Cil’.1977)1

In recent years, for a variety of reasons, many have thought it necessary to turn to the courts in search of solutions to
social problems. Courts are ill-equipped, however, to balance equities among future plaintiffs and defendants. . . .
[SJuch broad public policy issues are best handled by legislatures with their comprehensive machinery for public input

and debate.

see also Myers v. Putzmeister, Inc., 596 N.E.2d 754 (lll.App.1992); Welco Indus, v. Applied Co., 617 N.E.2d 1129
(Ohio 1993); Nguyen v. Johnson Mach. & Press Corp., 433 N.E.2d 1104 (lll.App.Ct.1982); Holifield v. Setco Indus.,
Inc., 168 N. W.2d 177 (WiS.1969), overruled on other grounds, Hansen v. A.H. Robins, Inc., 335 N.W.2d 578 (WiS. 1983).

One possible statutory approach might be to require that whenever a product manufacturer transfers a business or a
product line as agoing concern, .omc form of bond or other security must be posted by the predecessor manufacturer in
an amount not to exceed the net value of the predecessor at time of transfer. The value of the bond or other security
would be available to future tort plaintiffs to satisfy claims for harm caused by previously distributed defective
products. The posting of such a security would, under terms of the statute, protect the successor from future liability for
previously distributed products in excess of the value of the security. Presumably, obligations on thebond would be
limited in time. Future plaintiffs injured by products previously distributed by the predecessor would be no worse o ff
financially than if the transfer of assets had nol occurred. The limit based on the value of the predecessor at the lime of
transfer, with an appropriate time limit, would render more calculable the amount of the security required, in contrast to
the difficulty of calculating future liabilities without such limits under the more expansive successor liability rules
applied in a minority ofjurisdictions. The value of the predecessor's product line as a going concern, whenever that
value exceeds the cost of the security against future liability, would be preserved without allowing the transfer of assets

to prejudice tort plaintiffs' chances ofrecovery.
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Alaska Action Trust

aaaaaaaaaaaaaaaaa ge, Alaska 99510

Office; 813 West Third Avenue ®Anchorage, A K 99501

23 April 2003

The Honorable Lesil McGuire
House Judiciary Committee
State Capitol

Juneau, Alaska 99801

Dear Representative McGuire:

~ The House Judiciary Committee today hears House Bill 13 “An Act declaring
legislative intent to reject the continuity of enterprise exception to the doctrine of
successor |Iz’:1_b||l_t?/ adopted in Savage Arms, Inc...." The Alaska Action Trust stron%ly
objects to this bill. This bill was offered during the last session and we testified at the
request of the current bill's sponsor, Representative Rokeberg. That correspondence is
attached. The Alaska Action Trust maintains its objection to this legislation.

This outcome is particularly unfair because Alaska is not now, nor is it likely to
become, a manufacturmfg state. The burden borne by dead and injured citizens of Alaska
will nearly always benefit corporate entities from other states and countries. Please do
not pass legislation that hurts your constituents and neighbors.

iFt r** 37sy
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