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Alaska State Legislature
H o u s e  o f  R e p r e s e n t a t i v e s

Official business State Capitol 
Juneau, AK 99801-1182

SPONSOR STATEMENT FOR HB 427 
BY: Representative Tom Anderson

T IT L E : “ A n  act re la ting  to guardianships and conservatorships, to the pub lic  guardian 
and the o ffice  o f pub lic  advocacy, to p riva te  professional guardians and priva te  
professional conservators, to court v is ito rs, court-appointed attorneys, guardians 
ad lite m , and fiducia ries, and lo  the pro tection o f the person or property o f  
certa in ind iv idua ls , in c lud ing  m inors; am ending Rules 16(f) and 17(e), A laska 
Rules o f  Probate Procedure; and p rov id ing  fo r an e ffec tive  date.”

House B i l l  427 w i l l  go a long way towards preventing exp lo ita tion  and m istreatm ent o f  
vu lnerab le  and incapacitated adults rece iv ing  the services o f  a priva te  guardian or 
conservator. I t  was drafted w ith  inpu t from  the A laska Stale Associa tion fo r 
G uard iansh ip  and Advocacy, the O ffic e  o f  Public  Advocacy, A d u lt Protective Services, 
the Long-te rm  Care O m budsm an’ s o ffice , the D is a b ility  Law  Center, the Senior 
A dvocacy C oa lition , and the Jud ic ia ry.

Under current law , priva te  guardians and conservators -  ind iv idua ls  w ith  the 
re sp on s ib ility  to make housing, legal and m edica l decisions fo r  the disabled, in firm , 
m en ta lly  i l l ,  and seniors -  are com ple te ly  unregulated by the State. Th is leg is la tion  
w ou ld  grant the State regu la tory au tho rity  over private guardians and conservators, and 
establish m in im u m  qua lifica tions and standards. The Slate oversight and standards fo r 
such a sensitive  and c ritica l job w i l l  help ensure that vulnerable and incapacitated adults 
receive the care they deserve.

O ften, vu lnerab le  A laskans -  those w ith  m ental illnesses, developm ental d isab ilities , 
A lz h e im e r’ s, dementia, o r brain in ju ries  -  need assistance m anaging the ir finances and 
m aking  im po rtan t decisions regarding the ir housing, m edical, mental health and legal 
matters. In such situations, a guardian or conservator may be appointed by the court to 
assist those ind iv idua ls . U nder A laska law , the court firs t looks to appoint guardians 
nom inated by  the incapacitated person i f  the choice is a reasonably in te lligen t one. Then 
the court looks to the incapacitated person’ s spouse, fa m ily , other relatives, priva te  
guardians, and, f in a lly , the Public  Guardian at the O ffice  o f  Public Advocacy. In  A laska, 
professional guardians (both priva te  and p ub lic ) and fa m ily  guardians provide services to 
app rox im a te ly  2,500 disabled, vulnerable adults.
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Today, priva te  guardians and conservators are not regulated by any state adm in istra tive  
agency, and are not required to meeL any m in im um  qua lifica tions. M any other states 
regulate priva te  guardians -  and appropria te ly so. Vu lnerab le  and incapacitated adults 
are easy prey fo r  those w ish ing  to e xp lo it the ir resources. Th is  was h igh ligh ted  in  A laska 
in  2002 when a priva te  agency file d  fo r bankruptcy, causing financ ia l loss and hardship 
to m any o f  its clients. M oreover, w h ile  A laska regulates Barbers and Hairdressers, 
A cupuncturis ts , Concert Promoters, M ortic ians, and C o llec tion  Agencies, those caring 
fo r  the most vu lnerable among us are not subjected to any State oversight.

H B  427 w o u ld  ensure those ind iv idua ls  o r organizations w ish ing  to serve as private 
guardians o r conservators meet certain crite ria , and register w ith  the State. S pec ifica lly , 
this leg is la tion  requires priva te  guardians to be ce rtified  by the N ationa l G uardianship 
Foundation and have at least 2 years o f  professional experience w o rk in g  w ith  c lients, o r a 
degree in  hum an services, social w ork, psychology, socio logy, geronto logy, special 
education, o r a c lose ly related fie ld . H B 427 w il l  also require guardians to have 
experience in  financ ia l management or a degree in  accounting. C rit ic a lly , this leg is la tion  
p roh ib its  p riva te  guardians from  registering w ith  the Stale and p ractic ing  un til a State and 
national c r im in a l background check is perform ed.

F in a lly , H B  427 a llow s the D iv is io n  o f  O ccupational L icens ing  to revoke a priva te  
guard ian ’ s license i f  he or she has been found to have abandoned, exp lo ited , abused, o r 
neglected his o r her ward, o r has become u n fit  due to professional incompetence. In 
short, through regu la tory oversight and the establishm ent o f  professional and academic 
standards, th is  leg is la tion  w i l l  help ensure disabled adults are not exp lo ited by those 
entrusted to manage the ir affa irs.

1 urge your support o f  this im portant piece o f  leg is la tion.
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(907) 465-3867 or 465-2450 
FAX (907) 465-2029 
Mail Stop 3101

DIVISION OF LEGAL AND RESEARCH SERVICES 
LEGISLATIVE AFFAIRS AGENCY 

STATE OF ALASKA State Capitol 
Juneau, Alaska 99801-1182 

Deliveries to: 129 6th St., Rm. 329

M E M O R  A N D  U M February 23, 2004

SUBJECT:

TO:

FROM:

Sectional summary o f HB 427 relating to guardianships and 
conservatorships (W ork Order No. 23-LS1627VA)

Representative Tom Anderson 
Attn: Jim

A eresa L. Bannister 
Legislative Counsel

You have requested a sectional summary o f the above-described b ill. As a prelim inary 
matter, note that a sectional summary o f a b ill should not be considered an authoritative 
interpretation o f the b ill and the b ill itse lf is the best statement o f its contents.

Section 1. Declares state policy that guardians and conservators are to abide by the 
highest ethical standards o f decision-making and to consider the standards o f practice 
adopted by the division o f occupational licensing. Requires the division to review certain 
standards o f practice before adopting its standards.

Section 2. Defines additional terms.

Section 3. A llow s the division to receive confidential information about a court 
proceeding under the chapter when a private professional guardian or a private 
professional conservator is involved.

Section 4. Adds a section relating to the appointment o f a guardian ad litem in  a 
proceeding under the article dealing w ith incapacitated persons.

Section 5. Makes a conforming change.

Section 6. Changes the event that triggers the time w ith in which a guardian is to submit 
a report to the court. Deletes the requirement that the office o f public guardian contact 
the guardian to offer assistance with the report.

Section 7. Deletes an option fo r a guardian to request that a visito r be appointed to 
prepare and submit a report. Requires a court to appoint a visitor every three years to file  
a report reviewing the guardianship. Changes (b) to cover just the guardian's report.

Section 8. Adds a new subsection describing what the visitor's report must include.
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Section 9. Allow s a guardian o f a deceased ward to make funeral and burial 
arrangements and to apply fo r burial expense assistance under certain conditions.

Section 10. A llow s a court on its own motion to review and amend guardian decisions or 
to make other orders relating to a guardianship.

Section 11. Makes a conforming change.

Section 12. Changes the persons from whom a court may appoint a guardian o f an 
incapacitated person.

Section 13. Directs a court to require a relative or friend o f an incapacitated person who 
is appointed guardian to complete certain training.

Section 14. Changes the persons identified in the prio rity  lis t fo r appointment as 
guardian. Changes the qualifications fo r the persons who are first in priority.

Section 15. Changes the persons from  whom a court must select a guardian.

Section 16. States that a guardian has the powers and duties o f a conservator under the 
chapter. I f  a conservator has also been appointed, directs the guardian to pay the ward's 
estate held by the guardian to the conservator.

Section 17. Removes language that give a court-appointed lawyer fo r a person to be 
protected the powers and duties o f a guardian ad litem.

Section 18. Authorizes a court to appoint a competent person as the conservator o f a 
protected person's estate. Prohibits the court from  appointing certain persons to be 
conservators. Establishes the priority o f persons fo r appointment. Requires the court to 
select the best qualified person notwithstanding the established priority. Directs the court 
to consider a nomination in a w ill and the nominations o f certain other persons. Directs 
the court to require that certain persons complete training i f  they are appointed 
conservators.

Section 19. Requires a conservator to prepare and file  w ith the court a conservator 
implementation report w ith in  90 days after distribution o f the order o f appointment.

Section 20. Requires a conservator to submit a report to the court at least every year.

Section 21. Describes what an in itia l visitor's report must include. A llow s a court to 
appoint a visito r to file  a report every three years reviewing the conservatorship. 
Authorizes a court at any time to appoint a v is ito r to file  a report reviewing a 
conservatorship. Describes what the three-year and discretionary reports must include.
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Section 22. Prohibits a conservator from  exercising authority over a protected person's 
affairs and estate once the conservator knows that the protected person has died. Makes 
exceptions for paying reasonable burial expenses and to preserve, account for, and 
transfer control o f the assets to certain authorized persons.

Section 23. Adds language lim iting  the claims a conservator must pay.

Section 24. Requires the public guardian to include in  its annual report under 
AS 213.26.118(a) information on the availability o f a private guardian or conservator for 
a ward or protected person.

Section 25. Adds a new article that covers private professional guardians and 
conservators.

Sec. 13.26.500. Requires that a person be registered w ith the division before being 
appointed as a private professional guardian or a private professional conservator. 
Exempts federally-regulated and certain state-regulated financial institutions from  this 
requirement.

Sec. 13.26.510. Describes what an application for registration must provide to the 
division.

Sec. 13.26.520. Prohibits the division from registering an applicant who fails to meet the 
division-established standards.

Sec. 13.26.530. Requires a private professional guardian or conservator to submit certain 
items to the division each year. Describes what items must be submitted.

Sec. 13.26.540. Requires a private professional guardian or conservator to submit to the 
division, at the division's request, a copy o f the reports the guardian or conservator must 
submit to the court.

Sec. 13.26.550. Prohibits a private professional guardian or conservator from acting as a 
guardian or conservator in a court proceeding unless it  is registered or exempt and meets 
certain listed requirements related to certification.

Sec. 13.26.560. Prohibits a private professional guardian or conservator from  receiving a 
payment fo r services until the court approves its proposed fee schedule. Describes what 
the schedule must include. Prohibits paying a payment request that exceeds the 
established monthly maximum amount unless approved by the court. Lists what a 
request fo r court approval o f a fee exceeding the maximum amount must include.

Sec. 13.26.570. Requires a private professional guardian or conservator to notify the 
division immediately i f  a listed event occurs.



% Sec. 13.26.580. Authorizes the division to take certain listed disciplinary actions against 
a registered private professional guardian or conservator fo r a violation o f this article. 
A llow s the division to withdraw probationary status i f  deficiencies are remedied. A llows 
the division to reinstate a suspended or revoked registration after a hearing i f  the board 
finds that the applicant meets certain criteria. Makes the division's action under this 
section subject to the administrative adjudication portion o f the state's Administrative 
Procedure Act.

Sec. 13.26.590. Authorizes the division to petition the court to review the conduct o f a 
private professional guardian or conservator i f  the division determines that the guardian 
or conservator's conduct may not be in the best interests o f the ward or protected person.

Section 26. Makes a conforming amendment.

Section 27. Prohibits the office o f public advocacy from  using improper pressure to 
influence the professional judgment o f a person who is paid by the office to act as an 
attorney, a guardian ad litem, or a v is ito r for a guardianship or conservatorship.

Section 28. Adds the division o f occupational licensing to the lis t o f agencies subject to 
the administrative adjudication portion o f the state's Administrative Procedure Act when 
dealing w ith disciplinary matters o f private professional guardians and conservators.

Section 29. Repeals certain statutes.

Section 30. Describes how two provisions o f the b ill change court rules.

Section 31. Provides some transition provisions fo r the b ill.

Section 32. States that the sections that change court rules take effect only i f  b ill sec. 30 
receives the increased m ajority vote required by the state's constitution.

Section 33. Makes the A ct effective on January 1, 2005.

I f  I  may be o f further assistance, please advise.

TLB:m ed 
04-22 l.m ed

Representative Tom Anderson
February 23, 2004
Page 4



OFFERED IN THE HOUSE HESS COMMITTEE 
TO: CS HB427 
DATE: APRIL 6, 2004 

A M E N D M E N T # !  BY REP. WOLF (CONFORMING AMENDMENT)

1 Page 2, Line 13:

2 Delete entire line

3 Page 3, Line 1:

4 Delete entire line

5 Page 3, Line 14:

6 Delete entire line

A M E N D M E N T  #2 BY REP. CISSNA

1 Page 6, Line 30

2 Delete “ of”

3 Follow ing “ employees”  insert “ operating under”

A M E N D M E N T  #3 BY REP. SEATON (CONCEPTUAL)

1 Page 2, Line 9

2 Delete “ a”

3 Insert “ at least an associate”
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CS FO R HO USE B IL L  NO. 427( )

IN THE LEGISLATURE OF THE STATE OF ALASKA 
TWENTY-THIRD LEGISLATURE - SECOND SESSION

BY

O ffered:
Referred:

Sponsor(s): R EP R ES E N TA TIV E  ANDERSON

A  B IL L  

FO R A N  A C T  E N T IT L E D  

"A n  A c t re la ting  to guardianships and conservatorships, to the pub lic  guard ian and the 

office o f pub lic  advocacy, to priva te  professional guardians and p riva te  professional 

conservators, to cou rt v is ito rs, court-appointed attorneys, guardians ad litem, and 

fiduciaries, and to the protection o f the person o r p roperty  o f certa in  ind iv iduals, 

inc lud ing  m inors; am ending Rules 16(f) and 17(c), A laska Rules o f Probate Procedure; 

and p rov id ing  fo r  an effective date."

BE IT  E N A C TE D  B Y  T H E  L E G IS L A T U R E  OF T H E  STA TE  O F A L A S K A :

* Section 1. AS 08.01.010 is amended by adding a new paragraph lo read:
(38) regulation of private professional guardians and private 

professional conservators (AS 08,26).
*  Sec. 2. AS 08 is amended by adding a new chapter to read:

C hapter 26. Private Professional Conservators and G uardians.

A rtic le  1. Licensing.

L
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Sec. 08.26.010. License required. Except as provided by AS 08.26.180, a 
person may not engage in the business o f provid ing services as a guardian or a 

conservator unless the person has a license issued under this chapter.

Sec. 08.26.020. Requirements for individual private professional guardian 
license. The department sha”  issue an individual private professional guardian license 

to an individual

(1) who is at least 21 years o f age;

(2) who has two or more years o f professional client casework

experience or a degree in human services, social work, psychology, sociology,

gerontology, special education, or a closely related field;

(3) who is certified as a guardian by a nationally recognized

organization in  the fie ld  o f  guardianships;

(4) who is determined by the department to be a trustworthy person;

(5) who provides proo f satisfactory to the department that the

individual is able to be bonded and insured;

(6) whose crim inal history record checks under AS 08.26.070 show 

that the individual has not been convicted o f  a crime w ith in  10 years o f  the application 

that would affect the individual's ability to provide the services o f  a guardian 

competently and safely for the ward; and

(7) who satisfies the application requirements o f  AS 08,26.060.

Sec. 08.26.030. Requirements for individual private professional 
conservator license. The department shall issue an individual private professional 

conservator license to an individual

(1) who is at least 21 years o f  age;

(2) who has obtained a high school diploma, or a general education 

development diploma or its equivalent;

(3) who has six months' employment experience in a position 

invo lv ing financial management, or has a degree in accounting or a closely related 

fie ld;

(4) who is certified as a conservator by a nationally recognized 

organization in the fie ld  o f  conservatorships;

C SH B 427( ) -2-
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(5) who is determined by the department to l a trustworthy person;

(6) who provides p roo f satisfactory to the department that the 

individual is able to be bonded and insured;

(7) whose crim inal history record checks under AS 08.26.070 show 

that the person has not been convicted o f a crime w ith in  10 years before the 

application that would affect the individual's ab ility  to provide the services o f a 

conservator competently and safely fo r the protected person; and

(8) who satisfies the application requirements o f AS 08.26.060.

See. 08.26.040. Requirements for organizational Iieense. (a) The 

department shad issue an organizational license to a person who is not an individual i f

(1) the person maintains a place o f business in this state;

(2) the person is in compliance w ith  the state and federal requirements 

that apply to the organization;

(3) the department determines the person to be trustworthy;

(4) the person submits p roof satisfactory to the department that the 

person is able to be bonded and insured;

(5) the results o f  the crim inal history record checks o f  the person under 

AS 08.26.070 show that the person or fo llow ing individuals have not been convicted 

o f  a felony w ith in  the 10 years before the application that would affect the person's or 

individuals' ab ility  to provide the services o f  a guardian or conservator, whichever is 

applicable, competently and safely fo r the ward or protected person: I

(A ) the officers o f  the organization, i f  the organization is a for- 

p ro fit corporation or a nonprofit corporation; I

(B) the members or manager o f  the organization, i f  the 

organization is a lim ited liab ility  company; or |

(C) the partners o f  the organization, i f  the organization is a 

partnership, lim ited partnership, or lim ited liab ility  partnership;

(6) the person designates in w riting one o f  the fo llow ing individuals to 

be responsible w ith in the organization for monitoring the organization's compliance 

w ith  this chapter and the other laws o f  this state: J

(A ) an officer o f  the organization, i f  the organization is a for-

-3-
Ncw Text Underlined [DELETED TEXT BRACKETED]

CSHB 427( )



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

IS

19

20

21

22

23

24

25

26

27

28

29

30

31

WORK D R A FT WORK DRAFT 23-LS1627\D

profit corporation or a nonprofit corporation;

(B) a member or manager o f  the organization, i f  the

organization is a lim ited liab ility  company;

(C) a partner o f  the organization, i f  the organization is a

partnership, lim ited partnership, or lim ited liab ility  partnership;

(7) all o f  the individuals employed by the person to provide the 

services o f  a private professional guardian or private professional conservator for the 

organization have licenses under this chapter; and

(8) the person satisfies the application requirements o f  AS 08.26.060.

(b) I f  the organization's employees have licenses under both AS 08.26.020 and 

08.26.030, the license issued under (a) o f  this section shall cover providing the 

services o f  a guardian and a conservator.

(c) I f  the organization's employees have licenses only under AS 08.26.020 but 

not under AS 08.26.030, the license issued under (a) o f  this section is lim ited to 

provid ing the services o f  a guardian.

(d) I f  the applicant's employees have licenses under AS 08.26.030 but not 

under AS 08.26.020, the license issued under (a) o f  this section is lim ited to providing 

the services o f a conservator.

Sec. 08.26.050. Temporary license, (a) The department shall issue a 

temporary license to an individual under AS 08.26.020 or 08.26.030 who

(1) is not certified by the National Guardianship Foundation at the time 

o f  the application but is like ly  to become certified w ith in  one year from the date o f  the 

license, and otherwise satisfies the licensing requirements o f AS 08.26.020 or 

08.26.030; and

(2) satisfies the application requirements o f  AS 08.26.060.

(b) I f  the individual w ith  a temporary license under (a) o f  this section submits 

p roo f o f  certification by the National Guardianship Foundation w ith in  one year from 

the date o f  the issuance o f  the temporary license, the department shall issue the 

individual a license under AS 08.26.020 or 08.26.030 w ithout requiring a new 

application.

(c) A  temporary license issued under this section may not be renewed.

CSHB 427( ) -4-
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1 Sec. 08.26.060. A pp lica tion  requirements. To apply for a license under this

2 chapter, a person shall submit an application on a form  provided by the department

3 and submit

4 (1) two complete fingerprint cards containing fingerprints and other

5 information required by the Department o f  Public Safety to obtain state and nationa

6 crim inal history record information under AS 12.62 and AS 12.64; the fingerprints

7 must be the fingerprints o f  the applicant i f  the applicant is an individual, or, i f  the

8 applicant is an organization, fingerprints o f the

9 (A ) officers o f  the organization, i f  the applicant is a

10 corporation;

11 (B) members o f  the organization, i f  the applicant is a limited

12 liab ility  company;

13 (C) partners o f  the organization, i f  the applicant is a

14 partnership;

15 (2) proof o f  the ab ility  to be insured and bonded;

16 (3) a written waiver o f confidentiality signed by the applicant allowing

17 the department to access at any time relevant complaint information made about the

18 applicant to adult protective services, the designated protection and advocacy agency,

19 the long-term care ombudsman, or an entity that certifies or licenses private

20 professional guardians or private professional conservators;

21 (4) a written statement signed by the applicant that the applicant w ill

22 a llow  immediate access at any time to the department to the file  o f  a ward or protected

23 person and to financial information regarding the applicant, including corporate or

24 other business records;

25 (5) a detailed resume, including relevant experience, for each

26 employee and contractor o f  the applicant who may provide services to a ward or

27 protected person;

28 (6) payment o f  the application fee, any crim inal history record

29 information checks fee charged under AS 12.62.160(d), and any other fees required by

30 the department; and

31 (7) i f  the applicant is not an individual, a copy o f the documents under

WORK D RA FT WORK D R A FT 23-LS1627VD
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which the applicant was formed, including articles o f incorporation and bylaws i f  the 

applicant is a corporation.

Sec. 08.26.070. C rim in a l h istory record in fo rm a tion  checks, (a) For each 

applicant for a license under this chapter, the department shall submit the fingerprint 

cards and other relevant information received w ith  the application to the Department 

o f  Public Safety and request the Department o f Public Safety to

(1) submit the fingerprints to the Federal Bureau o f  Investigation fo r a 

national crim inal history record information check on the applicant;

(2) perform a state crim inal history record information check on the

applicant; and

(3) provide the department w ith the results o f  the crim inal history 

record information checks made under (1) and (2) o f  this subsection.

(b) The department may not issue a license to a person under this section 

unless the department receives the report required by (a)(3) o f this section.

A rtic le  2. Reports.

Sec. 08.26.080. Annual report. W ith in 30 days fo llow ing the end o f each 

calendar year, a licensee shall submit to the department

(1) evidence o f  the in itia l and continuing existence o f  a bond and 

professional liab ility  insurance required by a court to be maintained by the guardian or 

conservator;

(2) a list, including case numbers, o f  the wards and protected persons 

for whom the licensee is acting as a private professional guardian or private 

professional conservator;

(3) an accurate financial statement o f  the licensee;

(4) a letter stating that the licensee has filed all required court reports 

in the previous calendar year;

(5) a copy o f  all o f  the licensee's federal tax documents filed w ith the 

Internal Revenue Service and all o f  the licensee's correspondence w ith the Internal 

Revenue Service; and

(6) a lis t o f all current employees o f the licensee.

Sec. 08.26.090. Submission o f cou rt reports to departm ent. Upon request

WORK DRAFT WORK DRAFT 23-LS1627\D
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o f  the department, a licensee shall submit to the department a copy o f  the reports that 

the licensee is required to submit to a court under AS 13.26.

A rtic le  3. Practices.

Sec. 08.26.100. C o u rt appointm ent. A  person who engages in the business 

o f provid ing services as a guardian or conservator may not be appointed a guardian or 

a conservator in a court proceeding unless the person is licensed under this chapter or 

exempt under AS 08.26.180.

Sec. 08.26.110. Fees, (a) A  licensee may not receive a payment for services 

rendered to a ward or a protected person until the licensee obtains court approval o f  a 

proposed fee schedule. The fee schedule must include a statement o f  the hourly fee 

for professional and administrative services and a monthly maximum amount that the 

licensee can charge the ward or protected person.

(b) A  payment requested by a licensee that exceeds the established monthly 

m aximum amount identified under (a) o f  this section may not be made unless the 

payment is approved by the court. A  request for court approval o f  a fee that exceeds 

the established monthly maximum amount must include the fo llow ing information for 

the services covered by the fee:

(1) the name o f  the person who provided the service;

(2) the date when the service was provided;

(3) the hourly rate o f compensation for the service;

(4) a description o f  the service; and

(5) the amount o f  time used to perform the service.

Sec. 08.26.120. Required no tifica tion . A  licensee shall notify the department

immediately i f

(1) the licensee fails to file  a report to the court required by this

chapter;

(2) the licensee has been removed as a guardian or conservator for a 

ward or protected person;

(3) the licensee has received a g ift w ith a value o f  more than $100 

front a ward or protected person during the two years before the appointment;

(4) the licensee has an interest in an enterprise that provides services to
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2

the ward or protected person;

(5) an employee or contractor o f  the licensee is arrested for any

offense; or

(6) the licensee has filed for bankruptcy.

A rtic le  4. D iscipline.

Sec. 08.26.130. Grounds fo r  d isc ip lina ry  action. The department may take 

disciplinary action against a person under AS 08.01.075 i f  the department determines 

that the person

(1) obtained or attempted to obtain a license under this chapter through 

deceit, fraud, or intentional misrepresentation;

(2) has not complied the standards o f  conduct established by the 

department under AS 13.26.001;

(3) forfeited a license in this or another ju risd iction as a result o f  

deceit, fraud, intentional misrepresentation, or professional incompetence;

(4) has been found by a court in this state to have engaged in 

professional misconduct or incompetence;

(5) has advertised its services in a false or misleading manner;

(6) has been convicted, including a conviction based on a gu ilty  plea or 

plea o f  nolo contendere, o f  a felony or other crime that affects the person's ab ility  to 

provide the licensee's services competently and safely for the ward or protected 

person;

(7) has been found to have abandoned, exploited, abused, or neglected 

a vulnerable adult; in this paragraph, "vulnerable adult" has the meaning given in 

AS 47.24.900;

(8) has failed to comply w ith  this chapter or w ith a regulation adopted 

under this chapter;

(9) has continued or attempted to practice after becoming unfit due to 

professional incompetence;

(10) has failed to maintain certification by a nationally recognized 

organization in the fie ld o f

(A ) guardianships, i f  the person was issued an individual

CSHB 427( ) -8-
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private professional guardian license; or

(B) conservatorships, i f  the individual was issued an individual 

private professional conservator license;

(11) the licensee is not able to be bonded and insured; or

(12) i f  the licensee has an organizational license,

(A) does not maintain a place o f business in this state;

(B) is not in compliance w ith the state and federal requirements 

that apply to the organization; or

(C) has an employee who provides the services o f a private 

professional guardian or private professional conservator for the organization 

and is not licensed under this chapter.

Sec. 08.26.140. Petition by department. In addition to the disciplinary 

actions allowed under AS 08.01.075, the department may petition a court to review the 

conduct o f  a licensee i f  the department determines that the conduct c f  the licensee may 

not be in the best interests o f  the ward or protected person.

A rtic le  5. General Provisions.

Sec. 08.26.180. Exem ption. A  financial institution regulated by the federal 

government or a financial institution regulated under AS 06 by the division in the 

department that regulates banking, securities, and corporations, is not requiied to be 

licensed under this chapter in order to engage in the business o f providing serv:ces as a 

guardian or a conservator or be appointed as a private professional guardian or a 

private professional conservator by a court. In this subsection, "financial institution" 

does not include a person who is exempt under AS 06.26.020 or who has received an 

exemption under AS 06.26.200.

Sec. 08.26.190. Defin itions. In this chapter,

(1) "conservator" has the meaning given in AS 13.06.050;

(2) "department" means the Department o f Community and Economic

Development;

(3) "guardian" has the meaning given in AS 13.06.050;

(4) "licensee" means a person licensed under this chapter;

(5) "organizational license" means a license issued under
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AS 08.26.040;

(6) "private professional conservator" means a person who acts as a 

conservator under AS 13.26.165 - 13.26.320 and receives compensation for acting in 

that capacity;

(7) "private professional conservator license" means a license issued 

under AS 08.26.030;

(8) "private professional guardian" means a person who acts as a 

guardian under AS 13.26.030 - 13.26.155 and receives compensation for acting in that 

capacity;

(9) "private professional guardian license" means a license issued 

under AS 08.26.040;

(10) "protected person" has the meaning given in AS 13.26.005;

(11) "ward" has the meaning given in AS 13.26.005.

*  Sec. 3. AS 13.26 is amended by adding a new section to article 1 to read:

Sec. 13.26.001. Adoption of standards of practice. It is the policy o f  the 

state that all guardians and conservators, when making decisions for their wards or 

protected persons, shail abide by the highest ethical standards o f  decision making and 

shall consider the standards o f  practice adopted by the department by regulation. The 

department shall adopt standards o f  practice for guardians and conservators and, 

before doing so, shall review the standards o f practice adopted by a national 

organization w ith  expertise in the area o f  standards c f  practice for guardians and 

conservators, such as the National Guardianship Foundation.

* Sec. 4. AS 13.26.005 is amended by adding new paragraph? to read:

(11) "department" means the Department o f  Community and 

Economic Development;

(12) "private professional conservator" means a person, other than the 

public guardian, who is licensed under AS OS.26 or exempt under AS 08.26.180;

(13) "private professional guardian" means a person, other than the 

public guardian, who is licensed under AS 08.26 or exempt under AS 08.26.180.

* Sec. 5. AS 13.26.013(a) is amended to read:

(a) A  notice o f  the filin g  o f a petition, a sum mary o f  all formal proceedings,

CSIIB 427( ) -10-
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and a dispositional order or modification or termination o f a dispositional order 

relating to a proceeding under this chapter shall be available for public inspection. A ll 

other information contained in the court records relating to a proceeding under this 

chapter is confidential and available only upon court order for good cause shown or to 

the fo llow ing persons:

(1) the person who is the subject o f  the court record, the person's 

attorney, or the person’s guardian ad litem;

(2) a person designated by the person who is the subject o f the court

record;

(3) the guardian o f  the person who is the subject o f  the court record or 

the attorney o f the guardian;

(4) the conservator o f  the estate o f  the person who is the subject o f  the 

court record or the attorney o f  the conservator;

(5) a party to the proceeding and the person's attorney;

(6) the judge or judges hearing or reviewing the matter; [A N D ]

(7) a member o f  the clerical or administrative sta ff o f  the court i f  

access is essential for authorized internal administrative purposes; and
(8) the department when a private professional guardian or a 

private professional conservator is involved in the proceeding.
* Sec. 6. AS 13.26 is amended by adding a new section to article 1 to read:

Sec. 13.26.025. Appointment of a guardian ad litem, (a) Upon the request 

o f a ward, protected person, or respondent, or the attorney o f  a ward, protected person, 

or respondent, the court shall appoint a guardian ad litem  to protect the rights o f  the 

ward, protected person, or respondent in proceedings under AS 13.26.090 - 13.26.320. 

The court shall make the appointment i f  the court is satisfied that, because o f  impaired 

ability effectively to receive and evaluate information regarding the proceedings or 

because o f  impaired ability  to communicate decisions regarding the proceedings, tKe 

ward, protected person, or respondent cannot determine the ward's, protected person's, 

or respondent's own interests without assistance, and

(1) a guardian or conservator has not been appointed;

(2) the interests o f  the ward, protected person, or respondent conflict

-11- CS1IB 427( )
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1 w ith those o f  the ward's, protected person's, or respondent's guardian or conservator;

2 or

3 (3) the appointment is otherwise in the interests o f  justice.

4 (b) A  person appointed may act as a guardian ad litem  for a ward, protectee

5 person, or respondent i f  the court determines that the appointment is appropriate under

6 the standards set out in (a) o f this section and another party whose interests would not

7 conflict w ith  those o f  the ward, protected person, or respondent is not readily available

8 and able to serve as tire guardian ad litem. When a person who has been appointed by

9 the court as the attorney for the ward, protected person, or respondent is appointed to

10 act as the guardian ad litem for the ward, protected person, or respondent, the

11 appointment o f  the person as the attorney ends, and the person appointed as the

12 guardian ad litem  shall act exclusively as a guardian ad litem for the ward, protected

13 person, or respondent. Nothing in this subsection is intended to impinge on the right

14 o f  a ward, protected person, or respondent to have an attorney.

15 (c) The guardian ad litem  shall assist the ward, protected person, or respondent

16 in determining the ward's, protected person's, or respondent's interests in regard to the

17 legal proceedings that involve the ward, protected person, or respondent. I f  the ward,

18 protected person, or respondent is entirely incapable o f  determining those interests, the

19 guardian ad litem  shall make that determination and advise the court and counsel for

20 all parties accordingly. The guardian ad litem shall

21 (1) inquire thoroughly into all the circumstances that a prudent ward,

22 protected person, or respondent would consider in determining the ward's, protected

23 person's, or respondent's own interests in the proceedings; and

24 (2) encourage the ward, protected person, or respondent to participate,

25 to the maximum extent possible, in  all decisions and to act on the ward's, protected

26 person's, or respondent's own behalf on all matters in  which the ward, protected

27 person, or respondent is able.

28 (d) The attorney for the ward, protected person, or respondent may also be the

29 guardian ad litem  for the ward, protected person, or respondent i f  there is no other

30 party readily available and able to serve as a guardian ad litem and whose interests

31 would not conflict w ith  those o f  the ward, protected person, or respondent.

WORK D R A FT WORK DRAFT 23-LS1627\D
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(e) The office o f  public advocacy shall provide guardian ad litem services to 

persons who would suffer financial hardship or become dependent upon a govemmen 

agency or a private person or agency i f  the services were not to be provided at state 

expense.

* Sec. 7. AS 13.26.111(b) is amended to read:

(b) To the maximum extent possible, the ward or respondent shall remain 

responsible for determining the interests o f the ward or respondent. However, the 

attorney for the ward or respondent may seek appointment o f  a guardian ad litem i f  the 

circumstances o f AS 13.26.025 [A.S 13.26.112] apply.

* See. 8. AS 13.26.117 is amended to read:

Sec. 13.26.117. G uard iansh ip  im plem entation report. W ith in  90 days after 

d is tr ib u tio n  o f the o rde r o f appointment as guardian, the guardian shall submit to the 

court a report. The report must describe the guardian's program for implementing the 

guardianship plan. The primary goal o f the program described in the report must be, 

to the maximum extent possible, to develop or regain the ward's abilities to handle the 

ward’s own affairs. The report must consider housing, medical care, and educational 

and vocational needs and resources. In developing the report, the guardian shall 

consult w ith the ward to the maximum extent possible. [THE OFFICE OF PU BLIC  

G U A R D IA N  SHALL CO NTACT THE G U AR D IAN  TO OFFER ASSISTANCE IN 

PREPARING THE REPORT.] The report must specify the services that are necessary 

to meet the essential requirements fo r the ward's physical health or safety and the 

means fo r obtaining the services. The report must specify the manner in which the 

guardian w ill exercise and share decision-making authority and other items that w ill 

assist in fu lfillin g  the needs o f  the ward, the terms o f  the guardianship order, and the 

duties o f the guardian.

* Sec. 9. AS 13.26.118 is amended to read:

(a) A  guardian shall submit a report to the court [OR REQUEST T H A T  A  

VIS ITO R BE APPOINTED TO PREPARE AN D  SU BM IT A  REPORT] at least 

annually. In  add ition, every th ird  year, the court shall appo in t a v is ito r to file  a 

repo rt review ing the guard iansh ip du ring  the period since the last v is ito r's  

report, i f  any [A  COURT-APPOINTED V IS ITO R  S H A LL PREPARE THE
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REPORT A T  LEAST ONCE IN  EACH THREE-YEAR PERIOD]. The guardian 

shall submit an additional report to the court when

(1) the court orders it;

(2) there is a significant change in the capacity o f  the ward to meet the 

essential requirements fo r health and safety or to protect the ward's rights;

(3) the guardian resigns or is removed;

(4) the guardianship is terminated; or

(5) the ward requests it.

(b) The report o f the guard ian must contain, but is not lim ited to, the

fo llow ing  information:

(1) the name and address o f  the ward and the guardian;

(2) the ward's present mental, physical, and social conditions and 

present liv ing  arrangements and the ward's opinion o f these arrangements;

(3) changes in the capacity o f  the ward to meet essential requirements 

for physical health and safety;

(4) the services being provided to the ward;

(5) the significant actions taken by the guardian during the reporting 

period in regard to the ward;

(6) a financial accounting o f the estate that has been subject to the 

possession or control o f  the guardian;

(7) a list o f  the number and nature o f  the contacts between the guardian 

and ward i f  the ward does not reside w ith  the guardian;

(8) any other information requested by the court or necessary or 

desirable in the opinion o f  the guardian [OR VISITOR].

Sec. 10. AS 13.26.118 is amended by adding a new subsection to read:

(c) The visitor report required by (a) o f  this section must include

(1) the name and address o f the ward and the guardian;

(2) the services being provided to the ward by or through the guardian;

(3) the significant actions taken by the guardian during the reporting 

period in regard to the ward;

(4) a financial accounting o f  the estate that has been subject to the
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possession or control o f  the guardian;

(5) a lis t o f  the number and nature o f  the contacts between the 

conservator and the ward i f  the ward does not reside w ith  the guardian;

(6) any other inform ation requested by the court or necessary or 

desirable in the opinion o f  the visitor.

* Sec. 11. AS 13.26.120 is amended by adding a new subsection to read:

(b) Notwithstanding (a) o f  this section, i f  a deceased ward does not have a 

liv ing  fam ily member or i f  an individual interested in the ward is not available, the 

guardian o f a ward who dies may arrange for the body o f  the ward to be transported to 

a funeral home and may make funeral and burial arrangements fo r the deceased ward. 

The guardian may also apply fo r assistance w ith  burial expenses from  the state or a 

m unicipality i f  the estate o f  the ward does not have sufficient money to pay for burial.

*  Sec. 12. AS 13.26.125(a) is amended to read:

(a) On petition o f the ward, the guardian, or any person interested in  the 

ward's welfare, o r on the court's  own m otion, the court may (1) review and amend a 

decision o f a guardian; or (2) i f  alternatives that are less restrictive than guardianship 

or less restrictive than the existing guardianship plan would assist the ward in meeting 

essential requirements fo r physical health and safety, m odify the provisions o f  its 

order to (A ) amend the guardianship plan or the responsibilities o f  the guardian; (B) 

i°m ove a guardian and appoint a successor; or (C) terminate the guardianship. On 

petition o f  the guardian, the court may accept a resignation and make any other order 

that may be appropriate.

*  Sec. 13. AS 13.26.131(b) is amended to read:

(b) Subject to (c) and (d) o f  this section, the respondent shall bear the costs o f 

the attorney appointed under AS 13.26.106(b), o f  the expert appointed under 

AS 13.26.109(d), o f  the guardian ad litem appointed under AS 13.26.025 

[AS 13.26.112], and o f  other court and guardianship costs incurred under this chapter.

* Sec. 14. AS 13.26.145(a) is amended to read:

(a) The court may appoint a competent person, in c lud ing  a private 

professional guard ian, o r the public guardian, [OR A  PR IVATE ASSO CIATION 

OR NONPROFIT CORPORATION W ITH  A  G UAR DIAN SHIP PROGRAM FOR
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IN C APAC ITATED  PERSONS,] as the guardian o f an incapacitated person.

* Sec. 15. AS 13.26.145(c) is amended to read:

(c) A  person may be appointed as the guardian o f  an incapacitated person 

notwithstanding the provisions o f (b) o f  this section i f  the person is the spouse, adult 

child, parent, or sibling o f  the incapacitated person and the court determines that the 

potential conflict o f  interest is insubstantial and that the appointment would clearly be 

in the best interests o f  the incapacitated person. W hen appoin ting a re la tive  o r 

friend  o f the incapacitated person as the guardian o f  an incapacitated person, the 

court shall requ ire  that the proposed guard ian complete one hour o f m andatory 

education on the basics o f guard ianship before the appoin tm ent o r  w ith in  30 days 

a fte r the appointm ent.

* Sec. 16. AS 13.26.145(d) is amended to read:

(d) Subject to (e) o f  this section, qualified persons have priority for 

appointment as guardian in  the fo llow ing order:

(1) an in d iv id u a l [A  PERSON, ASSOCIATION,] or organ ization 

[PRIVATE NONPROFIT CORPORATION] nominated by the incapacitated person 

[,] i fa at the time o f the nominationa the incapacitated person has, in the opin ion o f the 

court, su ffic ien t mental [H A D  THE] capacity to make an in form ed [A  

R EASO N ABLY IN TE LLIG E N T] choice;

(2) the spouse o f the incapacitated person;

(3) an adult child or parent o f  the incapacitated person;

(4) a relative o f the incapacitated person w ith  whom the incapacitated 

person has resided for more than six months during the year before the filing  o f  the 

petition;

(5) a relative or friend who has demonstrated a sincere, longstanding 

interest in the welfare o f  the incapacitated person;

(6) a private professional guardian [ASSOCIATION OR 

NONPROFIT CORPORATION W ITH  A  G UARDIANSHIP PROGRAM FOR 

IN C APAC ITATED  PERSONS];

(7) the public guardian.

* Sec. 17. AS 13.26.145(e) is amended to read:
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(e) The priorities established in (d) o f  this section are not binding, and the 

court shall select the in d iv idua l [PERSON, ASSOCIATION,] or organization 

[NONPROFIT CORPORATION] that is best qualified and w illing  to serve. The court 

shall also consider [G IVE CONSIDERATION TO] a nomination by a person 

described in (d) o f  this section and to a nomination in the w ill o f  a deceased parent or 

spouse o f  the incapacitated person.

*  Sec. 18. AS 13.26.150(c) is amended to read:

(c) A  fu ll guardian o f an incapacitated person has the same powers and duties 

respecting the ward that a parent has respecting an unemancipated m inor child except 

that the guardian is not liable for the care and maintenance o f  the ward and is not 

liable, solely by reason o f  the guardianship, to a person who is harmed by acts o f  the 

ward. Except as modified by order o f  the court, a fu ll guardian's powers and duties 

include, but are not lim ited to, the fo llow ing:

(1) the guardian is entitled to custody o f  the person o f  the ward and 

shall assure that the ward has a place o f abode in the least restrictive setting consistent 

w ith  the essential requirements for the ward's physical health and safety;

(2) the guardian shall assure the care, comfort, and maintenance o f the

ward;

(3) the guardian shall assure that the ward receives the services 

necessary to meet the essential requirements for the ward's physical health and safety 

and to develop or regain, to the maximum extent possible, the capacity to meet the 

ward's needs for physical health and safety;

(4) the guardian shall assure through the initiation o f court action and 

other means that the ward enjoys all personal, c iv il, and human rights to which the 

ward is entitled;

(5) the guardian may give consents or approvals necessary to enable 

the ward to receive medical or other professional care counsel, treatment, or services 

except as otherwise lim ited by (e) o f  this section;

(6) the guard ian has the powers [IF  A  CONSERVATOR FOR THE 

ESTATE OF THE W ARD HAS NO T BEEN APPOINTED, THE G U AR D IAN  M A Y  

RECEIVE M O N EY] and duties o f a conservator under this chanter [PROPERTY
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D E LIV E R A B LE  TO THE W ARD A N D  APPLY THE M O N EY A N D  PROPERTY 

FOR SUPPORT, CARE, AN D  ED U C ATIO N  OF THE W AR D ]; however, the 

guardian may not apply the ward's money or propeuy for the services as guardian or 

for room and board that the guardian[,] or the guardian's spouse, parent, or child has 

furnished the ward unless, before payment, the court finds that the ward is financially 

able to pay and that the charge is reasonable; notice o f a request for payment approval 

shall be provided to at least one relative o f the ward i f  possible; the guardian shall 

exercise care to conserve any excess money or property for the ward's needs;

(7) i f  a conservator o f  the estate o f the ward has also been appointed, 

the guardian shall pay all o f the ward's estate received by the guardian [IN  EXCESS 

OF THE M O N EY EXPENDED TO M EET CURRENT EXPENSES FOR SUPPORT, 

CARE, A N D  EDUCATIO N OF THE W ARD,] to the conservator for management as 

provided in AS 13.26.165 - 13.26.315 [, A N D  THE G U AR D IAN  SH ALL

AC C O U N T TO THE CONSERVATOR FOR M O N EY EXPENDED].

* Sec. 19. AS 13.26.195(b) is amended to read:

(b) Upon receipt o f a petition for appointment o f  a conservator or other 

protective order for reasons other than m inority, t l  • court shall set a date for hearing. 

Unless the person to be protected has counsel o f  the person's own choice, the court 

must appoint a lawyer to represent the person [W HO THEN HAS THE POWERS 

A N D  DUTIES OF A  G U AR D IAN  A D  L ITE M ]. I f  the alleged disability is mental 

illness, mental deficiency, physical illness or disability, advanced age, chronic use o f 

drugs, or chronic intoxication, the court may direct that the person to be protected be 

examined by a physician designated by the court, preferably a physician who is not 

connected w ith  any institution in which the person is a patient or is detained. The 

court may send a visitor to interview the person to be protected. The visitor may be a 

guardian ad litem or an officer or employee o f  the court.

* Sec. 20. AS 13.26.210 is repealed and reenacted to read:

Sec. 13.26.210. W ho may be appointed conservator; p rio rities , (a) The 

court may appoint a competent person, including a private professional guardian or the 

public guardian, as the conservator o f the estate o f  a protected person.

(b) The court may not appoint a person to be a conservator o f  a protected
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person i f  the person

(1) provides, or is like ly  to provide during the conservatorship, 

substantial services to the protected person in a professional or business capacity, 

other than in the capacity o f  conservator;

(2) is or is like ly  to become, during the conservatorship, a creditor o f 

the protected person, other than in the capacity o f  conservator;

(3) is like ly  to have, during the conservatorship, interests that may 

conflic t w ith those o f  the protected person; or

(4) is employed by a person who would be disqualified u ider (1) - (3) 

o f  this subsection.

(c) A  person may be appointed as the cot:. ator o f  a protected person even i f

(b) o f  this section applies i f  the person is the spouse, adult child, parent, or sib ling o f 

the protected person and i f  the court determines that the potential conflict o f  interest is 

not substantial and that the appointment would clearly be in  the best interests o f  the 

protected person.

(d) Subject to (c) o f this section, qualified persons have prio rity  for 

appointment in the follow ing order:

(1) an individual or qualified conservator nominated by the protected 

person i f  the protected person is 14 or more years o f age and has, in the opinion o f  the 

court, sufficient mental capacity to make an informed choice;

(2) the spouse o f the protected person;

(3) an adult child or a parent o f the protected person;

(4) a relative o f the protected person w ith whom the protected person 

has resided for more than six months during the year before the filing  o f  the petition;

(5) a relative or friend o f the protected person who has demonstrated a 

sincere and longstanding interest in the welfare o f  the protected person;

(6) a private professional conservator;

(7) the public guardian.

(e) Notwithstanding (d) o f  this section, the court shall select the person that is 

the best qualified o f those persons who are w illin g  to serve as the conservator. The 

court shall also consider a nomination by a person described in (d) o f  this section and
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1 a nomination in the w ill o f a deceased parent or spouse o f  the protected person.

2 (f) In addition to any other requirement o f  this section, when appointing a

3 relative or friend o f the incapacitated person as the conservator o f  a protected person,

4 the court shall require that the proposed conservator complete one hour o f  mandatory

5 education on the basics o f  conservatorship before the appointment or w ith in  30 days

6 after the appointment. I f  the person is appointed based on the person's agreement to

7 complete the mandatory education and the person fails to complete the mandatory

8 education w ith in the 30 days, the court shall remove the conservator and appoint a

9 successor.

10 *  Sec. 21. AS 13.26.250 is amended to read:

11 Sec. 13.26.250. In ve n to ry , im plem entation report, and records. W ith in  90

12 days after d is tribu tion  o f the o rde r o f appointment, every conservator shall prepare

13 and file  w ith  the appointing court a conservator im plem entation report and a

14 complete inventory o f  the estate o f the protected person together w ith  an oath or

15 affirm ation that it  is complete and accurate so far as the conservator is informed. The

16 conservator shall provide a copy o f  it to the protected person i f  the protected person

17 can be located, has attained the age o f  14 years, and has sufficient mental capacity to

18 understand these matters, and to any parent or guardian w ith  whom the protected

19 person resides. The conservator shall keep suitable records o f the administration and

20 exhibit them on request o f  any interested person.

21 * Sec. 22. AS 13.26.255 is amended to read:

22 See. 13.26.255. Accounts. A  conservator shall subm it a repo rt to the court

23 at least every year. In  add ition , a [EVERY] conservator shall [M U ST] account to

24 the court fo r administration o f  the trust upon resignation or removal [,] and at other

25 times as the court may direct. On termination o f  the protected person's m inority or

26 disability, a conservator may account to the court or to the former protected person or

27 the protected person's personal representative. Subject to appeal or vacation within

28 the time permitted, an order, made upon notice and hearing, a llow ing an intermediate

29 account o f  a conservator, adjudicates as to the conservator's liabilities concerning tnc

30 matters considered in connection w ith it; and an order, made upon notice and hearing,

31 allow ing a final account, adjudicates as to all previously unsettled liabilities o f the

WORK D R A FT WORK D R A FT 23-LS1627\D
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conservator to the protected person or the protected person's successors relating to the 

conservatorship. In connection w ith any account, the court may require a conservator 

to submit to a physical check o f the estate in the conservator's control, to be made in 

any manner the court may specify.

* Sec. 23. AS 13.26 is amended by adding a new section to read:

Sec. 13.26.257. V is ito r reports, (a) The in itia l visitor report o f  a visito r 

appointed under AS 13.26.195(b) must include

(1) the results and analyses o f  medical and other tests and 

examinations performed that describe the proposed protected person's mental, 

emotional, physical, and educational condition, adaptive behavior, and social skills, 

and that specify the data on which the description is based;

(2) recommendations regarding the types and extent o f  assistance, i f  

any, necessary to meet the essential requirements for managing the property and 

affairs o f  the proposed protected person;

(3) an evaluation o f the proposed protected person's need for mental 

health treatment and whether there is a substantial probability that available treatment 

w ill significantly impro\ the proposed protected person's mental condition;

(4) an evaluation o f  the proposed protected person's need for 

educational or vocational assistance and whether the assistance can be made available 

to the protected person;

(5) an evaluation o f the probability that the incapacity may 

significantly lessen, and the type o f  services or treatment that w ill facilitate 

improvement in the condition or skills o f  the proposed protected person;

(6) a list o f  the names and addresses o f all individuals who examined, 

interviewed, or investigated the proposed protected person, and the names and 

addresses o f  all persons contacted in preparation o f the v is ito r report;

(7) a summary o f  the information that

(A ) was supplied by the person described in (6) o f  this 

subsection; and

(B) supports the conclusions o f the v is itor report;

(8) a description o f the alternatives to conservatorship that were
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considered and not recommended and an explanation o f why they are not feasible to 

meet the needs o f  the proposed protected person;

(9) a specification o f the financial resources o f  the proposed protected 

person, the proposed protected person's entitlements to insurance benefits, and 

pub lic ly  operated or sponsored health, mental health, and welfare assistance that m ight 

be employed in the provision o f services to the proposed protected person; and

(10) i f  conservatorship is recommended, a conservatorship outline that

identifies

(A ) potential conservators;

(B) the specific services necessary and available to protect the 

proposed protected person from serious damage to the proposed protected 

person's property and affairs;

(C) the means by which the sendees described in  (B) o f  this 

paragraph may be financed;

(D) the specific, least restrictive authority needed by the 

conservator to provide the sendees described in (B) o f  this paragraph.

(b) In addition to any in itia l visitor report provided under (a) o f this section, 

every third year, the court may appoint a visito r to file  a report reviewing the

consen'atorship during the period since the last visitor report, i f  any.

(c) In addition to the reports under (a) and (b) o f  this section, at any time 

during a conservatorship, a court may appoint a visito r to file  a report reviewing the 

conservatorship during the period since the last vis ito r report, i f  any.

(d) A  visitor report provided under (b) or (c) o f  this section must include

(1) the name and address o f the protected person and the conservator;

(2) the services being provided to the protected person by or through

the conservator;

(3) the significant actions taken by the conservator during the reporting 

period in regard to the protected person;

(4) a financial accounting o f the estate that has been subject to the 

possession or control o f the conservator;

(5) a lis t o f  the number and nature o f  the contacts between the
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conservator and the protected person i f  the protected person docs not reside w ith  the 

conservator;

(6) any other information requested by the court or necessajy or 

desirable in the opinion o f  the visitor.

*  Sec. 24. AS 13.26.285(e) is amended to read:

(e) I f  a protected person dies, the conservator shall deliver to the court for 

safekeeping any w ill o f  the deceased protected person tha t [W H IC H ] may ha^e come 

into the conservator's possession and [,] inform the executor or a beneficiary named in 

the w ill that the w ill has been so delivered. Once a conservator knows tha t the

protected person has died, the conservator may not exercise au th o rity  over the

protected person's a ffa irs  and estate except to pay reasonable b u ria l expenses

and to preserve, account fo r, and transfer con tro l o f assets to a personal 

representative, a tem pora ry property custodian appointed by the court, o r a

person authorized to take custody o f personal p rope rty  bv a ffidav it under 

AS 13.16.680 [, A N D  R E TAIN  THE ESTATE FOR D E LIV E R Y  TO A  D U LY  

APPOINTED PERSONAL REPRESENTATIVE OF THE DECEDENT OR OTHER 

PERSONS EN TITLED TO IT ]. I f ,  after 40 days from  the death o f  the protected 

person, no other person has been appointed persona! representative and no application 

or petition for appointment is before the court, the conservator may apply to exercise 

the powers and duties o f a personal representative in order to proceed w ith 

administering and distributing the decedent's estate w ithout additional or further 

appointment. Upon application for an order granting the powers o f a personal 

representative to a conservator, after notice to any person demanding notice under 

AS 13.16.070 and to any person nominated executor in any w ill o f  which the applicant 

is aware, the court may order the conferral o f  the power upon determining that there is 

no objection, and endorse the letters o f the conservator to note that the formerly 

protected person is deceased and that the conservator has acquired all o f  the powers 

and duties o f a personal representative. The making and entry o f  an order under this 

section has the effect o f  an order o f appointment o f a personal representative as 

provided in AS 13.16.115 and 13.16.245 - 13.16.655 [AS 13.16.245 - 13.16.655] 

except that estate in the name o f the conservator, after administration, may be
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distributed to the decedent's successors without p rio r retransfer to the conservator as 

personal representative.

* Sec. 25. AS 13.26.300(a) is amended to read:

(a) A  conservator shall pay from the estate all jus t claims against the estate 

and against the protected person arising before or after the conservatorship was 

established bu t before the protected person dies, upon their presentation and 

allowance. A  claim is considered presented on the first to occur o f receipt o f  the 

written statement o f  claim by the conservator [,] or the filin g  o f  the claim w ith  the 

court. A  presented claim is allowed i f  it  is not disallowed by written statement mailed 

by the conservator to the claimant w ith in  60 days after its presentation. The 

presentation o f  a claim  tolls any statute o f lim itations relating to the claim until 30 

days after its disallowance. A  claim may be presented by either o f  the follow ing 

methods:

(1) the claimant may deliver or mail to the conservator a written 

statement o f  the claim indicating its basis, the name and address o f  the claimant, and 

the amount claimed;

(2) the claimant may file  a written statement o f  the claim, in the form 

prescribed by rule, w ith  the clerk o f  the court and deliver or mail a copy o f  the 

statement to the conservator.

* Sec. 26. AS 13.26.380(b) is amended to read:

(b) The public guardian, when appointed as guardian or conservator, shall 

endeavor, for as long as practical, to find a suitable private guardian or conservator for 

the public guardian's ward or protected person. For each ward and protected person, 

the public guardian shall include in  its annual report under AS 13.26.118(a) to the 

court having ju risd iction o f  the ward or protected person in fo rm ation  on the 

ava ila b ility  o f [, A T  LEAST ONCE EVERY SIX M ONTHS, EFFORTS TO FIND] a 

private guardian or conservator.

* Sec. 27. AS 44.21.410(a) is amended to read:

(a) The office o f  public advocacy shall

(1) perform the duties o f  the public guardian under AS 13.26.360 -

13.26.410;
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(2) provide visitors and experts in guardianship proceedings under

AS 13.26.131;

(3) provide guardian ad litem services to children in child protection 

actions under AS 47.17.030(e) and to wards and respondents in guardianship 

proceedings who w ill suffer financial hardship or become dependent upon a 

government agency or a private person or agency i f  the services are not provided at 

state expense under AS 13.26.025 [AS 13.26.112];

(4) provide legal representation in cases involv ing jud ic ia l bypass 

procedures fo r minors seeking abortions under AS 18.16.030, in guardianship 

proceedings to respondents who are financially unable to employ attorneys under 

AS 13.26.106(b), to indigent parties in cases involv ing child custody in which the 

opposing party is represented by counsel provided by a public agency, to indigent 

parents or guardians o f  a m inor respondent in a commitment proceeding concerring 

the m inor under AS 47.30.775;

(5) provide legal representation and guardian ad litem services under 

AS 25.24.310; in cases arising under AS 47.15 (Uniform  Interstate Compact on 

Juveniles); in cases involv ing petitions to adopt a m inor under AS 25.23.125(b) or 

petitions for the termination o f  parental rights on grounds set out in 

AS 25.23.180(c)(3); in cases involving petitions to remove the disabilities o f  a m inor 

under AS 09.55.590; in children's proceedings under AS 47.10.050(a) or under 

AS 47.12.090; in cases involving appointments under AS 18.66.100(a) in petitions for 

protective orders on behalf o f  a minor; and in cases invo lv ing indigent persons who 

are entitled to representation under AS 18.85.100 and who cannot be represented by 

the public defender agency because o f a conflict o f  interests;

(6) develop and coordinate a program to recruit, select, train, assign, 

and supervise volunteer guardians ad litem from local communities to aid in delivering 

services in cases in which the office o f  public advocacy is appointed as guardian ad 

litem;

(7) provide guardian ad litem services in proceedings under

AS 12.45.046;

(8) establish a fee schedule and collect fees fo r services provided by
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the office, except as provided in AS 18.85.120 or when imposition or collection o f  a 

fee is not in the public interest as defined under regulations adopted by the 

commissioner o f  administration;

(9) provide visitors and guardians ad litem in proceedings under

AS 47.30.839;

(10) provide legal representation to an indigent parent o f  a child w ith  a 

disability; in this paragraph, "child w ith a disability" has the meaning given in 

AS 14.30.350.

* Sec. 28. AS 44.21.440 is amended by adding a new subsection to read:

(b) The office o f  public advocacy may not use improper pressure to influence 

the professional judgment o f  a person who is paid by the office o f  public advocacy to 

act as an attorney, a guardian ad litem, or a v is ito r for a guardianship or 

conservatorship established AS 13.26.

* Sec. 29. AS 44.62.330(a) is amended by adding a new paragraph to read:

(61) the Department o f  Community and Economic Development as to 

the licensing and regulation o f private professional guardians and conservators under 

AS 08.26.

* Sec. 30. AS 13.26.105(d), 13.26.112, and 13.26.135(a)(8) are repealed.

* Sec. 31. The uncodifled law o f  the State o f  Alaska is amended by adding a new section to 

read:

IND IRECT COURT RULE AM ENDM ENTS, (a) AS 13.26.120(b), enacted by sec. 

11 o f this Act, has the effect o f  changing Rule 16(f), Alaska Rules o f  Probate Procedure, by 

giving guardians additional authority to perform certain acts for a deceased ward.

(b) AS 13.26.250, as amended by sec. 21 o f this Act, has the effect o f changing Rule 

17(e), Alaska Rules o f  Probate Procedure, by changing when a report is due and by adding 

additional material to be included in the report.

*  Sec. 32. The uncodified law o f  the State o f  Alaska is amended by adding a new section to 

read:

TR ANSITIO N, (a) The court shall appoint a v is ito r under AS 13.26.118(a), amended 

by sec. 9 o f  this Act, for a guardianship that was in existence on and before the effective date 

o f  sec. 9 o f  this A c t w ith in  90 days after the effective date o f  sec. 9 o f  this Act i f  the

WORK D RA FT WORK DRAFT 23-LS1627\D
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guardianship has been in existence for three or more years on the effective date o f  sec. 9 o f 

this Act.

(b) A  person who, before the effective date o f  sec. 2 o f this Act, has been appointed 

by the court under AS 13.26 to be a guardian or a conservator, whose appointment is s till in 

effect on the effective date o f sec. 2 o f this Act, and who are required to be licensed under 

AS 08.26, enacted by sec. 2 o f tliis  Act, shall comply w ith  the licensing requirements o f 

AS 08.26 w ith in  60 days after the date when the regulations for sec. 2 o f  this A ct are adopted 

under sec. 33 o f  this Act. I f  the person does not comply w ith in  the 60 days, the court may 

remove the guardian or conservator and appoint a successor.

* Sec. 33. The uncodified law o f the State o f  Alaska is amended by adding a new section to 

read:

TR ANSITIO N: REGULATIONS. The Department o f  Community and Economic 

Development may proceed to adopt regulations necessary to implement the changes made by 

secs. 1 and 2 o f this Act. The regulations take effect under AS 44.62 Administrative 

Procedure Act), but not before the effective date o f  secs. 1 and 2 o f this Act.

* Sec. 34. The uncodified law o f the State o f  Alaska is amended by adding a new section to 

read:

C O N D IT IO N A L EFFECT. AS 13.26.120(b), as enacted by sec. 11 o f this Act, and 

AS 13.26.250, as amended by sec. 21 o f  this Act, take effect only i f  sec. 31 o f  this Act 

receives the two-thirds m ajority vote o f each house required by art. IV , sec. 15, Constitution 

o f the State o f  Alaska.

* Sec. 35. Section 33 o f this Act takes effect immediately under AS 01.10.070(c).

* Sec. 36. This Act takes effect January 1,2005.
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THE ALASKA STATE ASSOCIATION 
FOR GUARDIANSHIP AND ADVOCACY

February 6, 2003

Representative Tom Anderson 
State Capitol, Room 432 
Juneau, Alaska 99801

Re: House B ill 427

Dear M r. Anderson:

This letter is being w ritten on behalf o f  the A S A G A  (Alaska State Association fo r Guardianship 
and Advocacy) Taskforce on Guardianship Reform. The taskforce would like to  thank you fo r 
sponsoring the b ill and we pledge our support to  do whatever it  takes to  move this b ill along.

We were asked by Theresa Bannister, Legislative Counsel, to develop guidelines fo r registering 
private professional guardians. These were not developed in time fo r them to  be incorporated 
Into H B  427 and are attached here. The committee working on these guidelines relied on other 
regulating statutes o f  general applicability, but also tried to include provisions particularly 
appropriate fo r protecting vulnerable adult Alaskans. They would replace Section 25 AS 
13.26.500 and Section 13.26.520 in H B  427 and are labeled accordingly. Incorporating these 
guidelines into H B  427 in this way does have an effect on several other sections. They are as 
follows:

Section 2, AS 13.26.005 should be amended to  read;

A S A G A  • P.O. Box 212773 • Anchorage, A K  99521-2773 
333-9480 * 269-3500 • 456-8702



(12) “private professional conservator” means a person or organization, other than the 
public guardian, who is eligible to be appointed as a conservator under AS 13.26.165-13.26.590 
in more than two cases and who receives compensation for acting in that capacity.

(13) “private professional guardian” means a person or organization, other than the 
public guardian, who is eligible to be appointed as a guardian under AS 13.26.030-13.26.590 in 
more than two cases and who receives compensation for acting in that capacity.

Section 25. AS 13.26.500-590 requires to following modifications;

The old section AS 13.26.520 language should become AS 13.26.580. The previous language in 
580 was incorporated into the new AS 13.26.520,

The following language should be added to AS13.26.530;

(6) a list o f all current employees

Section 13.26.550 Limitation on Appointment can end at “unless the private professional 
guardian or private professional conservator is registered with the division.” The rest of language 
in covered in Section 13.26.500 Registration and Exemptions.

Again thank you for your interest in this issue. Please forward these additions and 
changes to Ms. bannister.

We eagerly await the bill being scheduled for a hearing.

ASAGA Taskforce 
(907)333-9480



Sec. 13.26.500. Registration and exemptions, (a) Except as provided 

in (d) of this section, before being registered as a private professional 

guardian, the person shall have 2 years of professional client casework 

experience or a degree in human services, social work, psychology, sociology, 

gerontology, special education or closely related field.

(b) Before being registered as a private professional conservator, the person 

shall

(1) be 21 years of age or older with a high school or General Education 

Development diploma or equivalent; and

(2) have 6 months’ experience, with compensation, in financial 

management, or a degree in accounting or closely related field.

(c) Before being registered as a private professional guardian or a private 

professional conservator, the person shall

(1) be certified or likely to become certified within one year with the 

National Guardianship Foundation;

(2) be a trustworthy person;

(3) if operating within an organization,

(A) maintain a lawfully established place of business in this state, 

except when licensed as a nonresident in AS 21.27.270;

(B) designate an officer or partner responsible for the 

organization’s compliance with statutes and regulations of this state;

(C) require each individual in the organization to be registered if

applicable.

(4) have submitted two complete fingerprint cards containing the 

person’s fingerprints and other information required by the Department of 

Public Safety to obtain state and national criminal justice information under 

AS 12.62 and AS 12.64.

(A) The division shall submit the fingerprint cards received under 

this section to the Department of Public Safety, and request the Department of 

Public Safety to



(1) submit the fingerprints to the Federal Bureau of 

Investigation for a report on national criminal justice information;

(2) perform a check for state criminal justice information;

(3) report to the division the results of the criminal justice 

information checks under (1) and (2) of this subsection.

(B) A person may not be registered until the division receives from 

the Department of Public Safety a report of state and national criminal justice 

information regarding the person. Reports that include criminal justice 

information shall be reviewed by the division.

(d) A financial institution regulated by the federal government or a financial 

institution regulated under AS 06 by the division of banking, securities, and 

corporation, Department of Community and Economic Development, is not 

required to be registered in order to be appointed as a private professional 

guardian or a private professional conservator. In this subsection, "financial 

institution” does not include a person who is exempt under AS 06.26.020 or 

who has received an exemption under AS 06.26.200.

Sec. 13.26.520. Disciplinary sanctions; refusal to issue or renew 

registration, (a) The division may impose a disciplinary sanction on a person 

registered under this chapter or refuse to issue or renew a registration under 

this chapter when the division finds that the person

(1) secured or attempted to secure the registration through deceit, 

fraud, or intentional misrepresentation;

(2) has forfeited a license in this or another jurisdiction as a result of 

deceit, fraud, intentional misrepresentation, or professional incompetence;

(3) has been found by a court in this state to have engaged in 

professional misconduct or incompetence;

(4) advertised professional services in a false or misleading manner;



(5) has been convicted, including a conviction based on a guilty plea or 

plea of nolo contendere, of a felony or other crime that affects the person’s 

ability to practice competently and safely;

(6) has been found to have abandoned, exploited, abused, or neglected 

a vulnerable adult as defined at AS 47.24.900;

(7) failed to comply with this chapter or with a regulation adopted under 

this chapter;

(8) continued or attempted to practice after becoming unfit due to 

professional incompetence;

(9) failed to maintain certification with the National Guardianship 

Foundation.

(b) The division may take the following disciplinary actions, singly or in 

combination, against the person:

(1) revoke the person’s registration;

(2) suspend the person’s registration for a specified period;

(3) censure or reprimand the person;

(4) impose limitations or conditions on the person’s practice as a private 

professional guardian or private professional conservator;

(5) impose requirements for remedial professional education to correct 

deficiencies in the education, training, and skill of the person;

(6) impose probation requiring the person to report regularly to the 

division on matters related to the grounds for probation;

(b) The division may withdraw probationary status if the deficiencies that 

required the sanction are remedied.

(c) The division may reinstate a suspended or revoked registration if, after a 

hearing, the division finds that the applicant is able to practice as a private 

professional guardian or private professional conservator with skill and safety.

(d) The action of the division under this section is subject to AS 44.62.330 - 

44.62.630.
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I. IN T R O D U C T IO N
N A TIO N A L G U A R D IA N SH IP A SSO C IA TIO N  ("N G A ")

The National Guardianship Association ("NGA") was incorporated in 1988 as a non­
profit national organization to strengthen guardianship and related services through 
networking, education, and tracking and commenting on legislation. NGA is comprised 
o f  approximately 700 members including guardians, attorneys, judges, conservators, 
bankers, representative payees, advocates, social workers, fiduciaries and physicians.

• NGA has an active 21-m em ber board o f  directors and professional management.
• NGA has spent over 10 years developing and revising its Standards o f Practice, 

and the revised version o f these standards was adopted by  the NGA Board of 
Directors and approved by the N GA  full membership in July 2000.

• NGA is particularly concerned that guardians who serve for more than one ward 
for a fee (defined herein as "private professional guardian") are adequately trained, 
registered and certified before accepting guardianship appointments.

N A TIO N A L G U A R D IA N SH IP FO U N D A T IO N  ("N G F ")
The National Guardianship Foundation (NGF) was incorporated in 1998 as a non­

profit national foundation with the goal o f  testing, registering and certifying guardians 
across the United States. Established to support the mission o f N G A , NGF has a separate 
12-member board o f  trustees.

L E G ISL A T IV E  PA C K E T  ID EA
The NGA Board and m embers o f  N GA  have expressed interest in a Legislative 

Packet to:
« implement m andatory registration and certification o f  private professional 

guardians by NGF; and
• adopt the Standards o f  Practice prom ulgated by the NGA as the suggested best 

practice standards for guardians in their States.

http://WWW.GUARDIANSHIP.ORG
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II. R E G IST R A T IO N  AND C E R T IF IC A T IO N  O F  PR IV A T E  PR O FE SSIO N A L  
GUA RD IA N S

PU RPO SE.
"P rivate pro fessiona l guard ian" refers to  a guard ian (o r conservator) w ho  serves in 
m u ltip le  guard iansh ip appoin tm ents fo r  a fee. Courts o ften appo in t p riva te  professional 
guardians when no su itab le  fa m ily  m embers o r friends are w i l l in g  to  serve as guard ians (
fo r  th e ir incapacita ted re la tives. Despite  the lack  o f  fa m ilia l re la tionsh ip , p riva te  
professional guardians m ake m any im po rtan t decisions fo r  th e ir  wards. T hey  decide- 
where th e ir  wards liv e . They decide w hat m ed ica l a ttention th e ir  wards receive. T hey  
decide how  th e ir  w ards ' funds are used to pay fo r  th e ir  wards' needs. M o s t im p o rta n tly , 
in  most states, i f  a w a rd  is te rm in a lly  i l l ,  a guard ian can decide w he the r life -sus ta in in g  
procedures are used to  p ro lo ng  the ward 's life . N G A  be lieves tha t p r iva te  pro fessiona l 
guardians should be bo th  registered ( lis ted  w ith  contact in fo rm a tio n  b y  a centra l 
au thority) and ce rtifie d  (tested on guard iansh ip  standards b y  a centra l au tho rity ).

•  O n ly  A rizo n a  and W ash ing ton  requ ire  p riva te  p ro fess iona l guardians to  be 
registered and c e rtifie d  p r io r  to  be ing  appointed. In  A rizo n a , the Supreme C ourt 
o f  A rizona  acts as a centra l a u th o rity  to reg is te r and c e r t ify  "p riva te  fid u c ia rie s " 
appointed b y  A riz o n a  courts. C a lifo rn ia  and Texas also requ ire  reg is tra tion  (bu t 
no t ce rtifica tio n ) o f  p r iva te  p ro fess iona l guardians.

•  A s  o f  January 1, 2003, F lo rid a  w i l l  requ ire  a ll p ro fess iona l guardians to  be 
registered and com ple te  ong o in g  co n tin u in g  education.

•  Barbers and beautic ians requ ire  s tric te r c e rtif ic a tio n  and reg is tra tion  than p riva te  
professional guard ians in  a lm ost every State.

• C urren tly , no na tiona l reg is tra tion  exists to p reven t a p riva te  pro fess iona l 
guardian, w ho  has been rem oved in  "S tate A "  fo r  fin a n c ia l e xp lo ita tio n  o f  a w ard ,
fro m  m oving  to  a "State B "  and be ing  appoin ted as guard ian fo r  a d iffe re n t w a rd  in  (
"State B ."
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PR O C E D U R E
The N a tiona l G uardianship Foundation has established and m onito rs  a registration 

and ce rtifica tio n  procedure that requires m in im u m  experience and exam ination fo r  tw o 
levels o f  guard iansh ip ce rtifica tion . The basis fo r both  levels o f  ce rtifica tio n  is the N G A  
Standards o f  Practice consisting o f  23 standards to be applied in  the day-to-day practice 
o f  a guardian.

R egistered G uard ian
•  The basic leve l o f  ce rtifica tion  is classified as "Registered G uard ian" and is 

designed to  assure competencies in  basic management and eth ica l p rinc ip les fo r 
practitioners in  the day-to-day practice o f  guardianship o r surrogate decision­
m aking.

•  T o  become a "Registered G uard ian" an in d iv id u a l m ust com plete the app lication 
procedure and pass a w ritten  exam ination.

•  The N G A  provides a tra in ing  class p r io r  to th is exam ination.
•  M o re  than 400 Registered Guardians have curren tly  been registered and 

ce rtified  by  the N G F . T h e ir  names are listed on the N G A  website at 
w w w .gua rd iansh ip .o rg .

M aster G uard ian
•  The advanced leve l o f  ce rtifica tion  is c lassified  as "M aste r G uard ian."

•  To  become a candidate fo r  "M aste r G uard ian" ce rtifica tion , an in d iv id u a l must 
have a com bined num ber o f  years o f  experience in  guard ianship practice and 
education; m ust p rov ide  guard ianship services to  tw o  o r m ore incapacitated 
ind iv idua ls ; and must have spent an average o f  16 hours per w eek p ractic ing  
guard ianship during  three o f  the past f iv e  years ( in c lud ing  the m ost recent year).

•  A  candidate m ust com plete a leng thy app lica tion  and subm it m u ltip le  letters o f  
reference de ta iling  the in d iv idua l's  qua lifica tions , character and professionalism .

•  A  candidate m ust subm it an essay tha t demonstrates an advanced level o f  
experience in  varied and com plex guard iansh ip issues.

•  A  candidate m ust then sit fo r  a fou r-ho u r m u ltip le  choice and essay exam ination 
that is graded by  a com m ittee o f  the NG F.

3
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•  The "M aste r G uard ian" c e rtifica tio n  is designed to  recogn ize  guardians w ith  
com prehensive experience. There are curren tly  o n ly  20 M aste r Guardians. These 
names are also lis ted  at w w w .gua rd iansh ip .o rg .

B ene fits  to  States

•  R equ iring  priva te  pro fessiona l guardians to be registered and ce rtified  by the 
N ationa l G uard iansh ip  Foundation  at the "Registered G uard ian" leve l w i l l  result in 
guardians m aking  bette r and m ore u n ifo rm  decisions fo r  th e ir  wards.

•  Registra tion and ce rtific a tio n  o f  guardians w i l l  g ive  loca l judges a lis tin g  o f  
ind iv idua ls  to appo in t as guardians when no fa m ily  m em bers o r friends o f  
proposed wards are w ill in g ,  su itab le  or availab le to serve.

•  The "M aste r G uard ian" designation w i l l  also g ive  loca l judges  a lis t o f  those 
guardians w ith  com prehensive experience to appoin t to incapacita ted ind iv idua ls  
needing special a ttention.

S T A T E  B Y  S T A T E  C O N S ID E R A T IO N S

D e fin it io n  o f  P r iv a te  P ro fe ss io n a l G u a rd ia n :
A  State w ish ing  to  adopt reg is tra tion  and ce rtifica tion  requ irem ents w i l l  need to*
consider the d e fin it io n  o f  "p riva te  professional guard ian."

•  In  th is  context, "p riva te  pro fessiona l guard ian" refers to  a guardian (or 
conservator) w ho serves in  m u lt ip le  guard ianship appointm ents fo r  a fee.

« The State shou ld  determ ine a specific  num ber o f  "m u lt ip le "  guardianship
appointm ents and any appropria te exclusions fro m  the reg is tra tion  o r ce rtifica tion  
requirem ent, such as attorneys, corporate fiduc ia ries , and p u b lic  guardianship 
agencies.

•  The State should then inc lude  its  term  fo r  "p riva te  p ro fess iona l guard ians" in  the 
[brackets] be low  e ithe r w ith  o r w ith o u t any parties p re v io u s ly  excluded by the 
de fin itio n  o f  its te rm  fo r  "p riva te  professional guard ians" as the State chooses.

C ho ice  o f  P rov is ion s
Th is  packet includes a cho ice  o f  tw o  p rov is ions  that States m ay adopt.

•  M a n d a to ry . The f irs t op tion  prov ides that a ll "p riva te  p ro fess iona l guardians" 
must be ce rtifie d  and reg istered b y  N G F  p r io r  to being appo in ted  as guardians o f  
the person o r estate b y  Courts.
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•  P r io r i ty .  The second option provides that Courts m ust appo in t Registered 
Guardians and M aster Guardians as ce rtified  by  N G F  ( i f  any exist in  the State) 
p r io r  to  appo in ting  any suitable person to serve as guardian. I f  a State wishes to 
adopt a statute based on this op tion , the State should locate the "guardianship 
p r io r ity "  statute in  its Code and add the language as p rov ided  in  subsection (c) o f  
O ption  2 below .

P R O P O S E D  L A N G U A G E
F O R  R E G IS T R A T IO N  A N D  C E R T IF IC A T IO N  O F  G U A R D IA N S

O P T IO N  1: M a n d a to ry  C e r t if ic a t io n :
W hen appo in ting  a [p riva te  professional guard ian], a C o u rt shall on ly  appoint a 
[priva te  professional guard ian] w h o  is cu rren tly  registered and ce rtified  by  the 
N a tiona l G uardianship Foundation as e ither a Registered G uardian or a M aster 
Guardian. Fo r m ore com plex guard ianship appointm ents, a C ourt shall appoint a 
[p riva te  professional guard ian] w ho  is cu rren tly  registered and ce rtified  by  the 
N ationa l G uard ianship Foundation as a M aster Guardian.

O P T IO N  2: G u a rd ia n s h ip  P r io r i ty  S ta tu te :

G u a rd ia n  o f  Persons O th e r  T h a n  M in o rs  w ith o u t E lig ib le  o r  S u itab le  N earest o f  
Iv in  to  Serve. The C ourt shall at a ll tim es consider the best in terest o f  the person 
w ith  d im in ished capacity when selecting the guardian. W hen the C ourt is faced w ith  
a s ituation in  w h ich  ne ither the ward's spouse no r any person related to the w ard is 
suitable, e lig ib le  o r w ill in g  to  serve as guardian fo r  a person o ther than a m inor, the 
C ourt shall appoin t a guardian g iv in g  the fo llo w in g  persons p r io r ity  in  such 
appointm ent:

(a) a person named in  a D ecla ra tion  o f  Guardian, advanced d irective , durable 
pow er o f  a ttorney, o r other w ritte n  statement o f  pre fe ience o f  the person w ith  
d im in ished capacity; or, i f  none;

(b) a friend  o f  the incapacitated in d iv id u a l; or, i f  none;
(c) a [p riva te  professional guard ian] w ho  is cu rren tly  registered and ce rtified  by 

the N a tiona l G uardianship Foundation as either a Registered Guardian or a 
M aster G uardian; or, i f  none;

(d) any suitab le person o r corporate en tity .
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III. STANDARDS O F  PR A C T IC E

PU R PO SE:
M o st States have guidance and restric tions fo r  guardians o f  the estate or conservators 

w ith  respect to  inventories, a llowances, annual accounts and fin a l accounts fo r  estates o f  
incapacitated in d iv id u a ls . V e ry  few  States provide  standards and guidance to  guardians 
fo r  the day to day decisions that guardians must make.

N G A  has spent a lm ost 10 years com p ilin g  and rev is ing  its recently  adopted 23 
"Standards o f  P ractice" to guide guardians in  the ir decision m ak ing  processes and in  the ir 
day to day practice o f  guard iansh ip. N G A  believes that:

•  its  "Standards o f  P ractice" re flec t, as re a lis tica lly  as possib le  the best or highest 
q u a lity  o f  guard iansh ip practice; and

•  every guard ian should s trive  to  com p ly  w ith  these "Standards o f  Practice."

The top ics fo r  these "Standards o f  Practice" are as fo llow s :
1. A p p lica b le  L a w
2. G uardian's R e la tionsh ip  to  the C ourt
3. S e lf-D e te rm ina tion  o f  W ard
4. In fo rm ed  Consent
5. Process o f  D ec is ion  M a k in g
6. D ecis ion  M a k in g  R egard ing M ed ica l Services and T reatm ent
7. D ecis ion  M a k in g  W ith  Regard to  W ith h o ld in g  or W ith d ra w in g  M ed ica l Care 

o r Treatm ent
8. C o n fid e n tia lity
9. Least R es tric tive  A lte rn a tiv e
10. Q u a lity  Assurance
11. M anagem ent o f  M u lt ip le  G uard ianship Cases
12. G uardian o f  the Person: O ngo ing  R esponsib ilities
13. C o n flic t o f  Interest: A n c illa ry  and Support Services
14. D u ty  to Exercise Reasonable Care and S k ill in  M anag ing  W ard's Estate
15. P roperty M anagem ent
16. G uard ian o f  the E sta te-O ngo ing  R esponsib ilities
17. C o n flic t o f  Interest: Estate, F inanc ia l and Business Services
18. G uard ianship Serv ice Fees
19. Guardian's R e la tionsh ip  w ith  F a m ily  M em bers and F riends o f  the W ard
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20. Guardian's R e la tionsh ip  w ith  O ther Professionals and Providers o f  Service to 
the W ard

21. Guardian's Duties and R esponsib ilities Regarding D iv e rs ity  and Personal 
Preference o f  the W ard

22. Term ination  and L im ita tio n  o f  the G uardianship/C onservatorship
23. Guardian's Professional R elationship w ith  the W ard

A  copy o f  the Standards o f  Practice can be found at w w w .gua rd iansh ip .o rg . o r a w ritten  
copy can be obtained b y  w r it in g  the N ationa l G uardianship A ssocia tion  at 1604 N . 
C ountry  C lub  Road, Tucson, A Z  85716-3102 o r ca lling  at 520-881-6561.

PR O PO SED  LANGUAGE
FO R  A D O PTIO N  O F  NGA STANDARDS O F PR A C TIC E 

S tandards o f Pi actice fo r G uard ians:
i t  is the p o lic y  o f  this State that a ll Guardians, when m aking  decisions fo r the ir wards, 
shall abide b y  the highest e th ica l standards o f  decision m ak ing  and shall consider the 
N ationa l G uardianship A ssocia tion 's  Standards o f  Practice to meet th is  end. Com pliance 
w ith  these standards depends p r im a r ily  upon understanding, vo lu n ta ry  com pliance, peer 
pressure and pub lic  op in ion . These standards are not a set o f  ru les that lawyers can use 
and abuse to  inc ite  an c illa ry  lit ig a tio n  and arguments over w hether such standards have 
or have not been observed.

http://www.guardianship.org


Questions and Answers about Guardianship

What is a Guardian?
One who lawfully has the general care, control and custody 
of the person; the decision-maker of legal, medical, 
housing and services aspects of an incapacitated person's 
life.

What is a Ward?
A person who has had a guardian appointed by the court.

What is a Conservator?
One who is appointed to manage the business, assets, 
and financial affairs of a person unable to do so for 
themselves. A judicial finding of incapacity is not required 
for conservatorship to take effect.

What is a Protected Person?
A person who has had a conservator appointed by the 
court.

Who is an Incapacitated Person?
One whose ability to receive and evaluate information or to 
communicate decisions is impaired to the extent that they 
lack the ability to provide the essential requirements for 
their own health and safety.

What is an Advocate?
One who supports, defends or requests on the behalf of 
another. The intervention may be with client consent or 

with legal authority to act.

What's the difference between a Family Guardian, a 
Guardian Service Provider, and a Public Guardian?

A private guardian is generally a family member or close 
friend who is appointed for one or two people.



A professional guardian is an individual, agency or 
organization that provides guardianship/conservatorship 
services to three or more individuals and receives 
compensation other than reimbursement for out of pocket 
expenses.

A public guardian is one employed by the state to act as 
guardian/conservator. Public guardians are employed by 
the Office of Public Advocacy and are used as last resort 
when no private person or non-profit organization is 
available or willing to act in this capacity.

What is the difference between Full, Temporary, Partial, 
Limited, or Testamentary Guardianship?

A full guardian is one appointed to have total 
decision-making responsibilities for medical, housing, 
services, legal, and if a separate conservator has not been 
appointed, financial areas.

A temporary guardian is one appointed in an emergency 
situation for an immediate or time-limited period. An 
example would be an emergency appointment for an 
immediate life threatening medical decision or a six-month 
period to assist with a specific decision. Generally a full 
hearing with court visitor and medical expert reports will be 
held soon.

A paiiica! or limited guardian is one appointed whose 
rights, powers, and duties are less than full guardianship 
and are enumerated by court order.

A guardian by testamentary appointment is one whose 
appointment was by a will. An example would be when a 
parent / guardian of a developmental^ disabled child 
indicate in his or her will which other person would be the 
child's successor guardian. The successor guardian needs 
to request a Probate Court hearing to get signed Orders.

What is the difference between an Attorney for the 
Respondent and a Guardian Ad Litem?

A respondent is the alleged incapacitated person for 
whom a petition has been filed and their attorney 
represents the wishes of the respondent as opposed to the 
best interest of the respondent.



The guardian ad litem (or GAL) is a special temporary 
guardian appointed by the court to represent the best 
interests and rights of the ward or respondent in the 
proceedings. A GAL, generally an attorney, is appointed if 
the court decides that the respondent cannot determine his 
own interests because of impaired ability. A GAL’s duties 
end when guardianship proceedings are concluded.

What’s the difference between a Court Expert and a Court 
Visitor?

The court expert or medical expert has expertise regarding 
the incapacity of the respondent, such as psychiatry.

The court visitor is a neutral person trained or experienced 
in law, medical care, mental health care, pastoral care, 
education, rehabilitation or social work who is appointed 
by the court to make a thorough investigation and 
evaluation of all information relevant to the respondent's 
case. The court visitor has no special interest in the 
proceedings and is completely unbiased.

Both an expert and visitor are appointed in guardianship 
cases. Both submit a report and testify or are available to 
testify at the hearing.

No finding of incapacity is required for a conservatorship 
but a visitor may still be appointed.

What is meant by Direct Services?
Medical and nursing care, speech therapy, occupational 
■therapy, physical therapy, psychological therapy, 
counseling, residential services, legal representation, 
recreational therapy, socialization, job training and other 
similar services are considered direct services.

What are Supportive Services?
A coordinated system of state or community supplied 
social or health devices designated to help maintain the 
independence of the individual. May include homemaker 
visits, psychiatric and medical evaluation with case 
management, visiting nurse, special transportation, house 
repair, home delivered meals, etc. Services do not



originate from a central agency, but are brought together 
by the individual or agency involved with the case.

What is Case Management?
A supervisory coordination usually originates in a care 
facility or health unit which closely monitors the physical 
and mental progress of a client and arranges for direct and 
support services.

What is a Care Coordinator?
An independent or agency person, who provides or 
arranges for services for the aged, adult physically 
disabled, developmentally disabled/mentally retarded, or 
children with medically complex conditions.

What are Protective Services?
A term commonly used to describe both support services 
provided to those in need with their consent, and legally 
enforced guardianship/conservatorship services that 
intervene in a person's life without their consent, in 
response to physical, emotional and financial abuse or 
neglect.

The St? e of Alaska, Adult Protective Services, 
investigates and attempts to resolve abuse or neglect. 
(Anchorage 907-269-3666).

What is Assisted Living?
Residential living that focuses on maximizing residents' 
quality of life by structuring care, services and environment 
to enhance autonomy, dignity and the right to age in place. 
Assisted living generally provides: three meals; 24 hour 
staff oversight and availability; housekeeping and laundry; 
assistance with eating, bathing, toileting, and walking; 
transportation or arranging transportation; medication 
management; social and recreational activities. The 
Division of Senior Services can provide a list of licensed 
homes in Alaska (907-269-3666) and out of state 
information is available from the National Eldercare 
Locator Service 1-800-677-1116.



What are Chore Services?
Chore services include housekeeping, and other 
necessary assistance to maintain the home in a clean, 
sanitary and safe condition.

What is Respite Care?
Respite care provides relief for the caregiver from 
caregiving duties.

Who can be a Petitioner?
Anybody can request the court for a guardian or 
conservator including the client. The Petition for 
Guardian/Conservator identifies the circumstances of the 
respondent's condition and set the guardianship process 
in motion. It can also be withdrawn.

Who is a Respondent?
A respondent is the person who has had a petition filled 
against them. In guardianship, this is the alleged 
incapacitated person.

What is Notice?
Notice is providing information to the parties in the case. 
This is done by mailing or delivering the documents, which 
are given to the court, to everyone. The legal system 
requires notice as may fairly and properly be expected or 
required.

Who are the Interested Parties in a Case?
Those include attorneys, court visitor, heirs, children, 
creditors, beneficiaries, devises, and any other having a 
right in or claim against the estate of a ward.

What are Pro Bono and Pro Per?
Pro bono means "for good." A pro bono attorney works 
without charge. Pro per means legal work for oneself 
without benefit of counsel or attorney.



What does Stipulate Mean in Court?
It is an agreement; if all parties "stipulate" to a point or 
issue it becomes fact or actuality.

What is Aid to Disabled Adults?
The State's Division of Public Assistance provides funds 
to the elderly, blind or disabled meeting income, assets 
and Social Security requirements.

What is Interim Assistance?
When a guardian applies for SSI and the client has no 
other income, the guardian may apply for this aid from 
Alaska Division of Public Assistance while a decision is 
being made by Social Security. If eligible, they will receive 
$280 (eff. 9/00) per month. This must be repaid if 
approved for social security benefits.

What is Social Security Annuities (SSA)?
SSA is a retirement and disability insurance for American 
workers. It may be available for spouse or children, if the 
employee is disabled or deceased.

What is Supplemental Security Income (SSI)?
Administered by the Social Security office, this benefit is 
based on disability, income, and resources. A person 
could be eligible for both SSA and SSI.

What is a Representative Payee?
The Social Security Administration can require a "rep 
payee" for many SSA and SSI clients. This is another 
person or agency that will receive the client's social 
security funds and is responsible for using them for the 
client's needs.

What is a Burial Trust Fund?
An account established for burial purposes, usually held by 
a bank or funeral home.



How does a Power of Attorney differ from a 
Guardianship?

A Power of Attorney is power granted to an attorney-in-fact 
to conduct any business which to client could do himself, 
such as banking, real estate, taxes, business transactions, 
or any other issue generally time-limited. The client must 
be capacitated and there is no court oversight. A 
guardianship occurs when the client can not make 
decision for himself and has the court reviewing the 
situation. The guardianship generally superseeds the 
POA.

What is a Durable Power of Attorney?
When a person executes a POA, which will become or 
remain effective in the event the client later becomes 
disabled. It may include conservator powers and authority 
to make medical decisions.

What is an Advance Directive?
A document that stating exactly which measures to be 
followed in the event of an incapacity or terminal illness.

What is a Living Will?
A document by which an individual, while competent, may 
specify that in the event there is no reasonable expectation 
that he/she will recover from a terminal illness or vegetative 
state, no extraordinary or heroic measures are to be used 
to prolong the act of dying; is only employed to prevent the 
use of life sustaining procedures.

These questions and answers came from a column in the Alaska 
State Association for Guardianship and Advocacy's newsletter 
The ASAGA Voice from 1993-1995 called "Ask Dorcasi"



The Guardian / Conservator Petitioning Process

Decide that the person may need a guardian or conservator

• Review Video, then
« Hire a Family Law Attorney, or
• Get Alaska Psychiatric Institute or Div of Senior Services to file through the AG’s for 

their own clients, or
• Get packet and complete yourself.

Petition is filed
• $50 filing fee, can be waived
• may sign at court

Then, Probate Court will
• Review petition
• Set a hearing date (within 120 days)
• Appoint a court visitor
• If a guardianship, appoint an attorney for respondent and

Appoint a medical expert to determine capacity or have court visitor designate

Before the hearing
• Court Visitor will investigate and prepare a report to the court

(visit respondent, talk with petitioner, family, professionals, and get the medical 
expert's report. Inform respondent of their rights, make a recommendation about 
alternatives, what is needed, and who should perform.)(file 10 days prior to court)

• Attorney will visit with respondent

Court Hearing
o Before a Probate Court Judge or Master
• Closed hearing (not open to general public)
« Persons present may include judge, court clerk, respondent, their attorney, 

petitioner, court visitor, proposed guardian/conservator, involved persons that the 
court or respondent allows.

Generally at the end of the hearing the judge will determine
• Jurisdiction
• Incapacity
• What type of G/C the respondent needs
• Who should be the G/C

1. Family / friend
2. Private Guardian Service Provider
3. Public Guardian (only last resort)

On-going Guardian/Conservator responsibilities
• Make decisions allowed in Court Order
• Complete 90 days report
• Complete annual reports

11/20/01dj
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THE ALASKA STATE ASSOCIATION 
FOR GUARDIANSHIP AND ADVOCACY

Enclosed you will find a draft bill for Guardianship Reform prepared by an 
ASAGA (Alaska State Association for Guardianship and Advocacy) with the assistance 
o f Senator Gary Wilken. ASAGA is committed to preventing the exploitation and 
mistreatment of vulnerable adults. In addition to tire bill, you will find a packet of 
educational information to help you understand adult guardianship issues and the reason 
for considering guardianship reform.

1 In 2003, at least 14 states passed a total o f 19 adult guardianship bills, as 
compared to ten bills in ten states in 2002. In 2001,16 states passed a total of 26 bills and 
in 2000, 15 states passed a total of 24 bills. ASAGA believes that Alaska’s guardianship 
statutes are ripe for reform.

ASAGA’s efforts with respect to guardianship reform began with two open
. . , i- ... '< forums at the annual conference'ha 1997. Several dedicated member^'worked bri projects' '

which later dove tailed with the recommendations from the McDowell Study. Following 
the incident in 2002 where a private agency filed bankruptcy, ASAGA has renewed its 
efforts for recommendations for statute reform. These along with the previous 
recommendations in the 2002 SB 190 should be introduced this session.

These are items that ASAGA hopes to have happen with its reform efforts.

•  Clarify and improve current law AS 13.26.005 -  13.26.410

• Create a mechanism for regulating private agencies that offer guardianship 
services

• Develop regulations for governing private professional guardianship agencies

• Adopt National Guardianship Association Model Code o f Ethics and Standards 
for professional guardians

• Assure that professional guardians in Alaska are certified and meet minimum 
established criteria

ASAGA • P.O. Box 212773 • Anchorage, AK 99521-2773 
333-9480 • 269-3500 • 456-8702
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Mandate training for both professional and family guardians

ASAGA believes that all professional guardians and their agencies should be both 
registered (approved to do business by the Division of Occupational Licensing) and 
certified (tested on guardianship standards by a central authority such as the National 
Guardianship Foundation.

In Alaska, professional guardians, both private and public, and family guardians 
provide services to approximately 2500 disabled, vulnerable adults. The Office of Public 
Advocacy accommodates the Public Guardian program and employs 14 public guardians 
in three locations across the state. They serve over 831 vulnerable adults. Twelve of the 
public guardians are certified with the National Guardianship Foundation and four are 
classified as Master Guardians.

There are six private professional agencies in the state that accept protective order 
appointments. Only two accept guardianship appointments at this time, however of the 
seven associates working for these two private agencies, six are certified guardians with 
the National.Guardiapship, Foundation and,one i$ classified,as a M a s te r .G u a rd ia n .. , , , |lv u,lfl

Of the 21 professional guardians practicing in Alaska, 86% are certified with the 
National Guardianship Foundation. Several more have taken the test for registered 
guardian or master guardian and are awaiting the results. The Court Visitor Coordinator 
is also certified as a registered guardian.

While Alaska is fortunate to have a strong public agency to meet guardianship 
needs for indigent citizens, we do have needs in other areas. Many states have enacted 
measures to strengthen the monitoring capacity of the court. ASAGA believes that is 
ultimately up to the court to monitor the guardianships that they grant. Therefore, 
ASAGA believes that a two-prong approach is necessary. Not only do we need to have 
legislative changes, we need to have the courts embrace their duty to monitor the existing 
guardianships.

Alaska does very well with respect to due process and pre-investigaticn of 
guardianship cases. Respondents have a multitude of rights including a right to an 
attorney, the right to be present in court and the right to have a court visitor appointed to
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do an independent investigation. As with other states, Alaska needs to address 
deficiencies in the monitoring and accountability.

We hope this packet assists you in understanding the guardianship process so that 
you can make informed choices when the reform efforts come your way.

For more information, you can reach me at the numbers below.

Sincerely,

Betty L. wells 
Court Visitor
Chair/ASAGA Legislative Committee 
And Guardianship Reform Taskforce

Betty L. Wells 
4754iMills Drive 
Anchorage, Alaska 99508 
(907) 333-9480
(07) 337-0146 FAX 
visitcrt@aol.com

mailto:visitcrt@aol.com


DEFINITIONS OF TERMS USED IN GUARDIANSHIP/CONSERVATORSHIP PROCEEDINGS

P E T IT IO N : A d o cu m en t filed  by  an  ind iv id ual o r agency w h o  w ish es  th e  C ourt lo  ap p o in t & gu ard ian  o r 
co n se rv a to r fo r  fin in d iv id u a l believed  to  be incapacita ted . T h is  do cu m en t id en tifie s  the  c ircu m stan ces o f  
the  in d iv id u a l’s co n d itio n  an d  sets tire gu ard iansliip  and/or co nserv a to rs liip  p ro cess in  m o tion .

R E S P O N D E N T : Tire p e rso n  fo r  w hom  guard iansliip  an d /o r co n se rv a to rsh ip  is b e in g  sought.

P E T IT IO N E R : T h e  p e rso n  o r agency  w ho  pe titio n s the C ourt fo r a fin d in g  o f  in cap ac ity  o r th e  need  fo r a 
p ro tec tiv e  o rd e r , an d  tire ap p o in tm en t o f  a guard ian  an d /o r co n se rv a to r fo r an  in d iv id u a l.

R E S P O N D E N T ’ S A T T O R N E Y : T he a tto rney  appo in ted  by th e  C o urt to  rep resen t tire re sp o n d e n t’s 
w ish es th ro u g h o u t the  g u a rd ia n sh ip  an d /o r co n scrv a io rsh ip  p ro ceed in g . A n  a tto rn ey  fo r  th e  resp o n d en t is  
au to m a tica lly  ap p o in ted  in  a g u ard ian sh ip  p ro ceed ing . A lte rna tive ly , th e  resp o n d en t m ay  elect 10 u tilize  an  
a tto rney  o f  h is /h e r  ow n ch o o sin g . In  co n serv a to rsh ip  p ro ceed in g s , a re sp o n d en t m ay  ch o o se  to  rep re sen t 
liim se lf  o r h e rse lf , o r m a y  req uest the Court to  appoin t one on  h is /h e r  b eh a lf. T h e  v is ito r  m ay  a lso  req uest 
an ap p o in tm en t o f  an  a llo m e y  fo r  a respon den t in  a c o n se rv a to rsh ip  p ro c e e d in g  i f  h e /sh e  d eem s it 
ap p rop ria te .

P E T IT IO N E R ’S A T T O R N E Y : T h e  a tto rney  re ta ined  by th e  p e titio n e r  to  rep re sen t h is /h e r in te rests  in  the  
g u ard ian sliip  a n d /o r  c o n se rv a to rs liip  p ro ceed ing . T h e  p e titio n e r m ay  e lec t to  re ta in  an  a tto rn ey , bu t is  no t 
req u ired  to  d o  so.

G U A R D IA N  A D  L IT E M  (G A L ): A special tem porary  g u a rd ia n  ap p o in ted  by  th e  C o urt to  rep resen t th e  
best in te res ts  a n d  r ig h ts  o f  th e  w ard  o r respon den t in the  p ro ceed in g s . A  G A L  is  a p p o in ted  i f  th e  C ourt 
d ecides th e  re sp o n d en t c an n o t d e te rm in e  o r ex p ress h is o r h e r  o w n  in te re s ts  b e c a u se  o f  im p a ired  ability .
A n  a tto rn ey  fo r  th e  re sp o n d e n t m ay  ask  th e  C o u rt to  ch an g e  h is /h e r ap p o in tm en t to  tliat o f  a  G A L  i f  he /she  
be lieves th e  re sp o n d en t is  u n a b le  to  ex p ress h is /h e r w ishes.

C O U R T  V IS IT O R : A  n e u tra l pe rson  tra in ed  o r  ex p erien ced  in  law , m e d ic in e  o r  m ed ica l hea lth  care, 
ed uca tio n , re h a b ilita tio n  o r  so c ia l w ork , etc. w h o  is  a p p o in ted  b y  th e  C o u rt to  m a k e  a  tho rou gh  
inv estig a tio n  an d  ev a lu a tio n  o f  a ll in fo rm ation  re lev an t to  th e  re s p o n d e n t’s case . T h e  C o u rt V isito r h as n o  
special in te res t in  th e  p ro ceed in g s . T h e  C o urt V is ito r’s ap p o in tm e n t is  v a c a te d  a f te r  th e  ap po in tm en t o f  a  
gu ard ian  a n d /o r  c o n se rv a to r , b u t is  reappo in ted  i f  th e re  is  a n  o rd e r  to  rev iew  th e  gu ard ian sliip  o r  
co nserv a to rs liip .

P R O B A T E  M A S T E R : A n  o ff ice r o f  th e  C o urt w h o  h e a rs  a n d  re c o m m e n d s  a  ru l in g  to  th e  ju d g e  on  
gu ard ian sliip  a n d /o r  co n se rv a to rsh ip  p ro ceed ings .

E X P E R T : A p ro fe ss io n a l fro m  th e  m ed ica l o r p sy ch o lo g ica l co m m u n ity  w h o  is  aw a re  o f  th e  resp o n d en t’s 
ph ysical a n d /o r  m e n ta l fu n c tio n in g  an d  p ro v id es a  rep o rt to  th e  C o u rt d o c u m e n tin g  the  respon den ts  
capacity .

C O N S E R V A T O R : O n e  w h o  is  ap po in ted  to  m a n ag e  th e  b u s in e ss  a n d  fin an c ia l a ffa irs  o f  a p e rso n  unab le  
to do so fo r  th e m se lv es . A  ju d ic ia l fin d in g  o f  in c o m p e te n c e  is  n o t re q u ire d  fo r  co n se rv a to rsh ip  to  take 
effect.

G U A R D IA N : O n e  w h o  la w fu lly  h a s  th e  g en era l care  a n d  c o n tro l o f  th e  p e rso n  o f  th e  w ard . G u ard ians 
m ake m ed ical an d  p la c e m e n t d ec isio n s on  b e h a lf  o f  th e ir  w ard .

W A R D : A  p erson  w ho  lia s  h a d  a gu ard ian  ap p o in ted  b y  th e  C o u rt.

P R O T E C T E D  P E R S O N : A  p e rso n  w h o  h a s  h a d  a  c o n se rv a to r  a p p o in te d  b y  th e  C o u r t

P U B L IC  G U A R D IA N : O n e  em ploy ed  b y  th e  s ta te  to  a c t a s  g u a rd ia n  a n d  o r  c o n se rv a to r, used  as last re so rt 
w hen n o  p riv a te  p e rso n  o r  ag ency  is ab le  o r  a v a ila b le  to  a c t  in  th is  cap ac ity .



P R O F E S S IO N A L  G U A R D IA N : An ind iv idual, agency  o r o rg an iza tion  tha t p ro v id es 
g u a rd ia n /c o n s e n  alorslu'p services lo  ind iv iduals, and  rece ives co m p en sa tio n  fo r th is serv ice.

F A M IL Y  G U A R D IA N : A fam ily m em ber or friend  o f  th e  w ard  w ho provides g u ard ian /co n serv a to r 
s e rv ic e s  to  t h e  w ard.

R E P R E S E N T A T IV E  P A Y E E : a person or agency  w ho rece iv es federal fun ds on  b e h a lf  o f  an o th e r i f  th e  
re c ip ie n t is  u n a b le  to  m anage the ir ow n finances. D ie  S ocial S ecurity  A d m in is tra tio n  m akes th is 
d e te rm in a tio n , an d  a court o rd er is not requ ired  fo r the ap p o in tm en t o f  a  rep resen ta tiv e  payee.

C A S E  M A N A G E R  OR C A R E  C O O R D IN A T O R : A p erson , u sually , b u t n o t a lw ays, a ffilia ted  w ith  a n  
ag en cy , w h o  o v ersees, a rranges and  co o rd in a tes  llie care  o f  a n  in d iv id ual. T h e  case  m an ag e r does no t 
p ro v id e  d ire c t care , bu t a rranges for needed  serv ices an d  m o n ito rs  d iose  serv ices.

C A R E  P R O V ID E R : A n ind iv id ual or institu tion  th a t p ro v id es  d irec t care o r ass is tan ce  to  a n  ind iv id ual. 
D i i s  m ay  in c lu d e  m eals, assistance w ith  ac tiv itie s  o f  d a ily  liv in g , tran sp o rta tio n , m o n ito rin g  o f  
m e d ic a tio n s , rec rea tio n , etc.

S P E C IA L  A D V O C A T E : A n ind iv idual desig n a ted  b y  th e  C o u rt w h o  is e n tid ed  to  rece iv e  in fo rm a tio n  
a b o u t a w a rd ’s  o r p ro tected  p e rso n ’s fin ancia l, m ed ical a n d  h o u s in g  arran g em en ts , bu t re ta in s  no  d ec is io n  
m a k in g  re sp o n s ib ility  o r audiority . D u 's ap p o in tm en t is  u su a lly  m a d e  w h en  a g u ard ian  o r  co n serv a to r i s  
ap p o in te d .

IN T E R E S T E D  P A R T IE S : In d iv id u a ls  o r in s titu tio n s  in c lu d in g  h e irs , ch ild ren , spouses, cred ito rs, 
b e n e f ic ia r ie s  a n d  an y  o th e rs  h av in g  a righ t to , o r c la im  ag a in s t th e  e s ta te  o f  a  w a rd  o r p ro tec ted  p e rso n  tlia t 
m a y  b e  a ffe c te d  b y  th e  p ro ceed ings.

R E V IE W  H E A R IN G : T h is h e a rin g  is  co n d u c ted  w h en  a n  e s ta b lish e d  g u a rd ia n sh ip  a n d /o r co nserv a to rs liip  
m a y  need  to  b e  rev ised , ch anged  o r term inated . A n y  in te re s te d  p a rty  m ay  req u es t su ch  a  h e a rin g  i f  they  
h a v e  c o n c e rn s  ab ou t th e  g u ard ian sh ip /co n se rv a to rsh ip . In  a d d itio n , any  o th e r  p e rso n  w h o  h a s  k n o w led g e  
o r  co n tac t w ith  th e  w ard  o r p ro tec ted  p erson , su ch  a s  a  case  m a n ag e r, p h y sic ian , ca re  p ro v id e r o r socia l 
w o rk e r , m a y  re q u e s t such a  hearing .

9 0  D A Y  IM P L E M E N T A T IO N  R E P O R T : A  re p o rt su b m itte d  b y  th e  g u a rd ia n  a n d  /o r  co n serv a to r to  th e  
C o u r t 90  d ay s a f te r  h is /her ap p o in tm en t. F o rm s fo r  th is  re p o r t a re  p ro v id ed  b y  th e  C o u r t  It o u tlin es th e  
c u rre n t h e a lth , res id en ce  an d  fin an c ia l sta tu s o f  th e  w a rd  o r  p ro te c te d  p e rso n .

A N N U A L  R E P O R T S : A rep o rt su b m itted  b y  th e  g u a rd ia n  a n d /o r  c o n se rv a to r  to  th e  C o u rt on  an  an nual 
b a s is . F o rm s  fo r  th is  rep o rt a re  p ro v id ed  by  th e  C o u rt, a n d  in c lu d e  in fo rm a tio n  p e rta in in g  to  th e  w a rd  o r  
p ro te c te d  p e rs o n ’s genera l s ta te  o f  health , re s id e n c e  an d  f in a n c ia l sta tus.

T H R E E  Y E A R  R E V IE W S : A  rep o rt p re p a red  e v e ry  th re e  y e a r s  b y  th e  c o u rt v is ito r  ou tlin in g  th e  s ta tu s  o f  
th e  g u a rd ia n sh ip /co n se rv a to rsh ip . D u s  in c lu d es  in fo rm a tio n  a b o u t an y  c h a n g e s  in  th e  cap acity  o f  th e  w ard , 
h is /h e r  fin ancia l s itu a tio n , an d  w h e th e r  th e  e x is tin g  o rd e rs  n e e d  to  b e  m o d ifie d . B a sed  on  th e  fin d in g s  o f  
th e  v is ito r, a h e a rin g  o n  th e  g u a rd ia n sh ip  a n d /o r c o n se rv a to rs liip  m a y  b e  sch ed u led .



Com parison o f G uardianship and C onservatorsh ip
G uardianship C onservatorsh ip

Basic Difference Wellbeing of person Conserve Finances
W ho starts it Petitioner Petitioner
Venue (which court) Where person lives Where person or assets 

are
Person before the hearing 
is called a

Respondent Respondent

Appointments Court Visitor (always) 
Expert (Medical)(always) 
Attorney for respondent 
(always)

Court Visitor (generally 
appointed)
No expert usually 
needed
Attorney (may be 
appointed)

Findings Incapacity Assets wasted or 
dissipated

The person after hearing Ward Protected Person
Who is appointed Guardian Conservator
Responsibilities Medical &

Informed Consent 
Placement (housing) 
Services
Things that affect well­
being, quality of life

Receive Income 
Pay expenses 
Protect Assets 
Liabilities 
Taxes
Benefit Applications

Reports Due G Implementation (90 
days)
G Annual (every year) 
G Final

C Inventory (90 days) 
C Annual (every year) 
C Final

Documents G Order
Letters o f Acceptance 
G Plan

C Order
Letters of Acceptance

Bonding May be required in Full G 
that includes the 
conservatorship

Required unless 
Judge/Master chooses 
not to require

Fees Must be authorized by 
Judge/Master

Must be authorized by 
Judge/Master

Ends At death or when 
changed by court

At death or when 
changed by court
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P r o f e s s i o n a l  G u a r d i a n  S e r v i c e s  C o r p o r a t i o n

N orthern  Region Office 
524 3 rd  S treet, SteZ 
P O  Box 73686 
Fairbanks, A K  99701

O m cc Phone: (9*7) 458-8850 
Fax Phone: (917)458-8860

FAX COVER/.MESSAGE SHEET

Number o f pages: (including Oliver page)

Message From: *" f e *  A x r v i  ;_________

Date

Message To:

NAME I m T

Professional Guardian Services Corporation
Fax No.: (907)458-8860 Phone No.: (907) 458-8850

libNAME rm je

DEPtjfcEGIONCOMPANY / AGENCY NAME

FAX NO. .( )_
PHONE NO.

Message:

IF. YQU DIP NOT RECEIVE ALL PAGES. PLEASE CALL (907) 458-8850

Confidentiality Notice: This page and any accompanying documents contain confidential inform ation 
intended for a specific individual and purpose. This telecopied inform ation is p rivate  a»d protected 
by law. I f  you a re  not the  intended recipient you a re  hereby notified tha t any disclosure, copying, 
d istribution , o r  the tak ing  o f any action based on the contents o f  this inform ation is strictly 
prohibited.
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T O : P e g g y  W ils o n

RE: Unfinished Testimony HB 427

BY: “B” Jarvi

With regard to HB 427 formulated by ASAGA (90% membership compose^ of OPA 
employees) OPA staff and directors, court visitors (OPA contractors) and a few others, I 
do affirm that I was not invited to join in the development of the draft of the frill. This is 
the second time they submitted a self-serving bill. Senator Gary Wilken waA approached 
to sponsor the former bill; when he found that assurances had been made to him then too
and the committee that were not based on fact, he refused to sponsor the bill,|

y
I again affirm that I have no objection to stringent licensing and certification procedures 
that include criminal checks. However, 1 do object that only private professional 
guardians are singled out for these licensing requirements. I want to see that {guardians 
hired by the Office of Public Advocacy be required to meet the same require tnents and 
that they also have to absorb the cost of licensing and certification prior to tbpir being 
hired by the state agency. These conditions and requirements for liability insurance and 
criminal checks should apply to OPA employees and contractors as well.

i
References were made to the fact that CAPA went bankrupt and that the OP A is still 
dealing with the fallout of that situation. CAPA’s director reported the problems on her 
own when she discovered the irregularities which had occurred during the dijiectorship of 
the former director. Somehow, the OPA which is charged with the oversightlof private 
guardians had r mained in the dark about the situation for some time. Courtj visitors did 
not recognize the problems until they were pointed out to them. It is my understanding 
that CAPA had sufficient insurance coverage to protect all of the clients but IpPA 
attorneys foiled to file the necessary claims despite being informed of the facf The 
former director of CAPA was told in a recent case by the probate master thatlln all 
evidence submitted to the Master for review, the Mastei could find no evidej^ce that the 
director had done anything wrong. j

OPA’s court visitors need to meet stringent requirements and the background and 
educational checks as well. There is no way they can review the work of a licensed 
guardian or conservator unless they meet the criteria themselves. It is my belief that all 
court visitors should be qualified to meet the requirements for the RG or MGiexam.
They should all serve an internship under the direction of a qualified guardiaifi or in a 
guardianship agency. OPA should not intern its own court visitors.

Complaints about OPA case management, lost assets, making partial guardianships full 
when transferred to OPA, without petition or hearing or notification of spouses or family 
members, lack of sensitivity to cultural and ethnic norms and customs, failure to exercise 
the duties of a guardian or conservator are commonplace. OPA has been subjected to
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four legislative audits and the conflict of interest it has with private agencies|by virtue of 
being both a regulator and competitor were mentioned in all of them. ;

I
The conflict of interest issue and the lack of training exhibited by OPA’s coujrt visitors 
was also the subject of an Elders Issues Task Force forum to which Interior legislators 
were invited. The recommendations recommended that OPA’s own work belreviewed on 
the same basis as that of private professional agencies and that could only belochieved by 
moving the court visitors away from the OPA. Other recommendations included a 
request that court appointed attorney contracts be abolished and that attorney^ to 
represent respondents be drawn from a list of attorneys willing to handle the jtases, or in 
the alternative, have a GAL other than the sole contractor attorney appointed (in every 
case; that public guardians not be allowed to give Powers of Attorney on behalf of their 
wards to other private non -profit agencies who provide services to the ward;|that OPA 
be required to account for all assets and their disposition . There were others .i

Now, on to the unfinished testimony:
*

Article 3 Practices Sec. 08.26.110

How can the fee schedule of a private professional entity show a maximum amount that 
the ward or protected person? I would prefer that it be amended to read that “f’The fee
schedule and will agree that the entity will not charge the ward in excess of an amount
that represents OPA’s costs to provide the necessary services” In court OPAsf attorneys 
represent that OPA charges $40 per month, therefore, the contract attomey/GAL argues 
that it is in the ward’s best interest to have OPA serve as guardian/conservatof, What 
they do not represent to the court is that private entities have to pay their own overhead 
and benefits and other costs of doing business. For instance, I know of no other 
guardians who are paid $35 per hour with a full benefit package other than at (J)PA. The 
last study made oil the subject two years ago placed the cost to the state at $1,742. Per 
month per ward to provide guardianship/conservatorship services. Price fixing becomes 
something that buries private entities. Another problem is that an OPA attorney will call 
for hearing after hearing just to get a private agency to cave in. We cannot apjltear in 
court without an attorney at our expense; OPA’s court appointed attorneys are at state 
expense. In a recent c ase, where PGSC offered to do a case for free at no cost to the 
state, the c ourt appointed attorney and the court visitor called for a number of hearings. 
Because PGSC was not being paid for its work due to a complete lack of funds above and 
beyond the cost of care, we could not afford to pay an attorney to fight for the case. We 
gave up.. .the state now had an additional $1,742 to pay in OPA costs as opposed to 
having a vulnerable person in a nursing home being cared for at no cost to the state for 
the guardianship and conservtorship.

Page 10, Sec. 13.26.001 Adoption of standards of practice.

(8) Why is the “department” allowed to b e present only when a private professional 
guardian or a private professional conservator in involved in the proceeding? Why does 
this not include OPA and private family guardians?

04/ oo/*K»34 09:11 9074588860 I
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Page 11 Sec. 13.26.025 Appointment of a guardian ad litera.

Why this section? It appears to assure the court appointed OPA attorney a gijjarantee of 
being on the state payroll indefinitely. An attorney is appointed for the 
guardianship/conservatorship proceeding and his role ends with the appoints! jent of a 
guardian or conservator as the case may be. He then is to take hjs direction fijom the 
appointed guardian or conservator rather than the incapacitated ward. Keepit |g him on as 
guardian ad litem will assure his continued control of the guardianship for O pA.

Further, if OPA competes with the private sector for appointments, it is a seri pus conflict 
of interest for them to also be allowed to serve as guardian ad litem for wards in the 
private sector. OPA should not be allowed to regulate and compete with the j jrivate 
sector. They need to either be a regulator and overseer or a service provider aut not both.

Page 15 Sec 12. Sec 13.26.12(a) amended to read or on the comrt’s own rmptkm. 
should not be allowed. If OPA is charged with oversight and regulation, then his is yet 
“one more threat without recourse” to professional guardians who are not affiliated with 
OPA. It sounds as though there is no recourse or due process here.

j

Page 23 Sec. 24 AS13.26.285(e) j.
--

Needs to be qualified. Many times families who do not live in Alaska and woo have 
little or no contact with a ward or protected person will ask the conservator to take care of 
all burial arrangements and to close out the case without the family’s involvement I 
would like to see something in the statutes that families can authorize a conseijvator to 
proceed as a personal repesentative would as long as there is a stipulation or sort of 
power of attorney given to the conservator either prior to death of the ward or Jprotectd 
person or immediately after death by heirs and or family members.

j

Page 24 Sec. 26 AS 13.26380(b)
i

Should be left as is or modified to reflect that the pubic guardian must report ojp its efforts 
to find a suitable entity or person to serve as guardian and/or conservator. Thejiproposed 
change asking only for information on the availability of a private guardian or j
conservator is dangerous. OPA should b e required to report on such availabiljty when
they appear for the permanent hearing or when they file the guardianship impltanetation 
plan, 90 days after permanent appointment IN a recent case OPA spent down Id client 
from CAPA (whose case OPA was supposed to be looking over for irregularities before 
transferring the case to a private entity) in an alarming manner during OPA’s t<|*mporary 
appointment. He went to OPAwith $110,000, less than 6 months later, OPAhajf spent 
him down to $25,000 with a use for that, too. It is too long a time for OPA to ljjave a 
client for one year before trying to find an alternate guardian or conservator. Bieides at 
the current time, OPA’s conservatorships are not being reviewed by court visitors
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because “we have a conflict of interest because we contract with OPA and there are too 
many OPA cases.”

In closing I would like to state that the Native groups and organizations wei 
for input Furthermore, the Real Systems Task Force is working on changes 
impact Alaska’s guardianship and consevatorship system.

There has been much attention focused on guardians and their ignorance of 
independent living advocacy and the issues involving tliat. . Accountability 
guardians is a hot topic right now, not just the professional guardians; in faci 
majority of complaints about guardians center around the state agencies that 
services.

This is a self-serving bill that is designed to assure the perpetuity of a state ijgency that 
not at all regulated but is allowed to function both as competitor and regular ir of private 
agencies that must bear their own costs of business. This bill amounts to unj air trade 
practices, discriminatory regulation and in some aspects denies due process tjp the 
agency’s public sector competitors.

“B’̂ arvi 
PGSC
PO Bo* 72250 
Fairbanks, AK 99707

not asked 
^hat might

DA and 
|of all 
the

provide such

Ph: 1-907-458-8850 
Fax: 1-907-458-8860
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A /M P  Alaska
April 5. 2004

The Honorable Peggy Wilson, Chair
House Health, Education and Social Services Committee
Alaska Capitol, Room 104
Juneau, Alaska 99801-1182

RE: HB 427 (Anderson)—Support

Dear Chair Wilson:

On behalf of the AARP members in Alaska, we recommend that you and your 
colleagues on the House Health, Education and Social Services Committee 
support HB 427, authored by Representative Tom Anderson.

AARP believes that all states should enact guardianship and conservatorship 
laws that Incorporate procedural and legal due process safeguards for persons In 
need of protective measures.

Alaska should:

• require all guardians to receive adequate training and Information about 
their responslbllltiesiand requirements;

• mandate certification of guardians who serve multiple, unrelated 
Incapacitated people (certification programs should include training, 
testing and accountability requirements);

• make guardians' financial exploitation of wards a criminal offense and 
hold guardians personally liable to wards for misappropriated funds or 
assets;

• address state courts' authority to make guardianship determinations when 
potential wards have ties to more than one state; and

• codify, simplify and clarify trust laws by modeling them on the Uniform 
Trusts Code promulgated by the National Conference of Commissioners 
on Uniform State Laws.

HB 427 represents the best current thinking of many organizations concerned 
with establishing the "best practices" of guardianship into state statute. It Is a 
complex area that has long warranted attention by the Legislature.

AARP recommends an "AYE" vote on HB 427.

3601 C Street Suits 1420 | Anchorage, AK 99503 1907-341.2277 1907-341-22.70 fax 11-877-434-7598 TTY 
James 6. Parke!, President | William D. Novelll, Executive Director and CEO | www.aarp.org

http://www.aarp.org
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Should you have any questions about our position, please feel free to contact 
Marie Darlln (907.586.3637), Coordinator of the AARP Capital City Task Force; 
Patrick Luby (907.762.3314), AARP Legislative Representative; or me 
(907.245.5259).

Thank you for your consideration.

Marguerite Stetson 
AARP Alaska
State Coordinator for Advocacy 
3009 North wood Street 
Anchorage, AK 99517-1871 
907.245.5259 voice 
907.245.5279 fax 
ffmas@aurora.uaf.edu

CC: Vice-Chair Carl Gatto
Representative John Coghill 
Representative Paul Seaton 
Representative Kelly Wolf 
Representative Sharon Cissna 
Representative Mary Kapsner 
Representative Tom Anderson 
Marie Darlln 
Patrick Luby

Sincerely,

mailto:ffmas@aurora.uaf.edu
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T A T E  O F a \ _____
FRANK MURKOWSKI, GOVERNOR

OFFICE OF PUBLIC ADVOCACY
900 W. 5TH AVE\, SUITE 513 
ANCHORAGE, ALASKA 99301 
PHONEi (907)2(93300 
FAX: (907)2(9-3533

April 6,2004

The Honorable Peggy Wilson, Chairwoman 
House Committee on Health,
Education & Social Services 
Alaska State Legislature

RE: House Bill 427, An Act relating to guardianships and conservatorships 

Dear Representative Wilson,

Thank you for hearing House Bill 427 in the HESS committee. It is my finn belief t mt 
this legislation is critical to ensuring the safety and v/ell being of vulnerable adults under the 
supervision of guardians and conservators. It is my further belief that this legislation is a 
prerequisite to the establishment of private guardians and conservators in Alaska to serve oujr 
State’s growing population of vulnerable and incapacitated adults. Again, thank you for 
addressing this legislation.

Having said that, I need to address certain comments and testimony given at the last 
:ommittcc meeting that may have led to some misunderstandings.

First, this legislation would result in the regulation of professional guardians and 
conservators -  those who are in the business of providing guardianship and conservatorship 
tervices. It would not impact family members who are performing this role for their disabled 
'amity members. It would also exempt financial institutions who are performing this role, si ice 
hey are sufficiently regulated under cuircnt law. The only provision in this legislation tha? 
mposes a new requirement on family guardians is proposed AS 13.26.145(c), which states nat 
vhen appointing a relative or friend as guardian the court shall require that tho proposed 
,1131x1100 complete one hour of mandatory education on the basicc of guardianship. OPA wolild 
•rovide this training at no cost to that individual

There were also several comments made about the Public Guardian section of the Ofilice 
f  Public Advocacy (OPA) that must be coirectod. OPA does not charge $40 an hour for 
.uardianship services as was represented by a witness from Fairbanks. OPA charges monthlj' 
xa  for conservatorship and guardianship services which are set forth in regulation and are based 
pon the total value of a client's liquid assets. Forty dollars ($40) par month is charged to clients 
foo have liquid assets of less than $10,000. /• nve that, a sliding scale is applied. In no cask 
ball the monthly fee exceed $145. The great ̂ .jority of OPA’s public guardian clients have
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extremely limited resources and ai a either charged $40 per month for our services or receiv e fee 
deferrals and/or fee waivers as a result of financial hardship.

It was also suggested that OPA’s public guardians should fall within the coverage o 'this 
legislation. This suggestion ignores the fact the OPA’s public guardians are State empioyoi is and 
are regulated by the processes of State government OPA’s guardians are subject to ovcrrij ht by 
the Public Advocate, who reports to the Commissioner of Administration. Both the 
commissioner and myself 3erve at the pleasure of the governor. We are also subject to over right 
by the Legislature. Moreover, assuming for purposes of argument that a public guardian wire to 
take financial advantage of a client, that client would be protected and the risk management 
function of the Depr'utment of Law would indemnify all client losses. Finally, and most 
importantly, OPA’s guardians have demonstrated their proficiency and expertise in providir g 
services to our clients. The legislation before the committee would require all private guard iana 
to register with the National Guardianship Foundation which requires the passage of a writt n 
guardian exam. Currently, all public guardians have passed this exam and are registered wi h the 
National Guardianship Foundation. Four public guardians have achieved advanced certifies tion 
by passing the National Guardianship Foundations' master guardian exam. In short, OPA’s 
guardians currently meet the professional registration requirements called for in this legislat on, 
and OPA’s client’s have the financial protections imposed by the bill on private guardians.'

Hie witness from Fairbanks also stated that the court visitors should be included in t ie 
coverage of this legislation. This statement evidences a lack of understanding of the role of the 
court visitor. In short, the court visitor is an uninterested third-party who provides an object ive 
analysis to the court on whether a guardianship should be approved. The court visitor is 
responsible for arranging evaluations of the person subjected to a guardianship petition (the 
respondent). In addition, the visitor is charged with interviewing the petitioner and the 
respondent, friends, family, carc providers, and others who may have information on the abi ities 
and or disabilities of the respondent The court visitor then prepares a written repoi; with 
recommendations to the court in advance of the soheduled court hearing. Most impoitiu,uy, 
lowever, while the court visitor has access to fee respondent’s financial records as provided in 
he court order, they do not have access to the financial resources of the protected person. 
Therefore, there is no reason to impose a bonding requirement as was suggested by the witness 
irom Fairbanks. Finally, while the Legislature chose to transfer the court visitor function fiejm 
he court system to OPA, court visitors are independent contractors and are not employees of 
OPA or any other state agency, I would not object to this fhnction being returned to the court 
lystem. '

It was implied that fee OPA is in league with the court visitors to steer cases towards 
^ublic Guardians. This is not the case. The public guardians at OPA have high caseloads Jd  
OPA has no incentive to increase the number of cases they are now carrying. Cases are regu 
cviewed - as required by statute -- to determine if there is a family member, friend, or priva e

fee
d
arly

OPA’s guardians do not currently undergo criminal background checks aa called fbTinthe legislation, 
towever, upon applying with the State, applicants must identify and explain any criminal history. OPA i6 cu tr ally 
onsidcring imposing criminal background checks on its public guardians.
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organization who can assume the role of guardian or conservator. OPA is guardianship res ource 
and appointment of last resort To the extent our clients can be served by family or private 
entities, OPA aggressively seeks these alternatives.

It was also suggested that OPA regulates private guardians. This is not accurate. OjPA 
provides public guardians where no alternative is available. We have no regulatory authority 
over private guardians. Having said that, OPA does have an obligation to ensure that persons of 
competence and training serve our clients and other vulnerable Alaskans.2 This goal would be 
served by passage of House Bill 427.

Finally, the private guardian from Fairbanks also made representations regarding th > 
process by which this bill was drafted. While no doubt well-intentioned, her comments 
demonstrate a misunderstanding of that process. This legislation resulted from tho collaborative 
participation from a number of individuals and agencies concerned about guardianship refo m. 
They included Adult Protective Services, The Alaska Trust Company, the Alaska Court Sy tem, 
the Office of the Long Term Care Ombudsmen, the Office of Publio Advocacy, the Disability 
Law Center, private attorneys, court visitors, and private professionals providing guardianship 
and conservatorship services. Mr. Dave Shady, the principal at PGSC, wa3 also invited to 
participate.

In closing, I would only state that it is not possible to respond in this letter to all of t te 
verbal and written comments made by the witness from Fairbanks. I am happy to make sta f  and 
myself available to address any concerns or issues committee members may have regarding her 
testimony, or any other concern with this legislation.

Thank you again for hearing this important legislation.

Sincerely,

OFFICE OF PUBLIC ADVOCACY

Joshua P. Fink 
//Public Advocate

counTo this end it is also accurate to state that the former director at OPA had a hand in pointing out to the < 
concerns about suspected irregularities and mismanagement at CAPA, a private guardian, who is now the aubj ict of 
ongoing litigation. As such, I  would prefer not to comment  However, I will make myself available to legisJa ors 
who may wish to discuss this matter, and would note that the case was covered extensively in both Anchorage and 
Fairbanks’ newspapers.
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S T A T E  O F  A L A S K A
DFFICE OF PUBLIC ADVOCACY

900W.5THAVE, SUITE 523 
ANCHORAGE, ALASKA 99301 
PHONEi (907)269-3300 
FAX: (907)269-3533

April 6,2004

The Honorable Peggy Wilson, Chairwoman 
House Committee on Health,
Education & Social Services 
Alaska State Legislature

RE: House Bill 427, An Act relating to guardianships and conservatorships 

Dear Representative Wilson,
l

Thank you for hearing House Bill 427 in the HESS committee. It is my finn belief fiat 
this legislation is critical to ensuring the safety and well being of vulnerable adults under the 
supervision of guardians and conservators. It is my further belief that this legislation is a 
prerequisite to the establishment of private guardians and conservators in Alaska to ser'e ou}; 
State’s growing population of vulnerable and incapacitated adults. Again, thank you for 
addressing this legislation.

Having said that, I need to address certain comments and testimony given ai the last 
;ommittcc meeting that may have led to some misunderstandings.

First, this legislation would result in the regulation of professional guardians and 
:onservators -  those who are in the business of providing guardianship and conservatorship 
lervices. It would not impact family members who are performing this role for their disabled 
amily members. It would also exempt financial institutions who are performing this role, si ice 
hey are sufficiently regulated under current law. The only provision in this legislation that 
mposes anew requirement on family guardians is proposed AS 13.26.145(c), which states that 
vhen appointing a relative or friend as guardian the court shall require that the proposed 
juardian complete one hour of maudatory education on the basics of guardianship. OPA would 
to  vide this training at no cost to that individual.

iceThere were also several comments made about the Public Guardian section of the Ofljic 
■f Public Advocacy (OPA) that must be corrected. OPA does not charge $40 an hour for 
,uardianship services as was represented by a witness from Fairbanks. OPA charges monthlj'
;cs for conservatorship and guardianship services which are set forth in regulation and are based 
pon the total value of a client's liquid assets. Forty dollars ($40) per month is charged to clients 
^ho have liquid assets of less than $10,000. Above that, a sliding scale is applied. In no oasi 
ball the monthly fee exceed $145. The great majority of OPA’s public guardian clients have
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extremely limited resources and are either charged $40 per month for our services or receiv 
deferrals and/or fee waivers as a result of financial hardship.

@003

efee

It was also suggested that OPA’s public guardians should fall within the coverage of this 
legislation. This suggestion ignores the fact the OPA’s public guardians are State employees and 
are regulated by the processes of State government OPA’s guardians are subject to oversij ht by 
tho Public Advocate, who reports to the Commissioner of Administration. Both the 
commissioner and myself serve at the pleasure of the governor. We are also subject to oversight 
by the Legislature. Moreover, assuming for purposes of argument that a public guardian were to 
take financial advantage of a client, that client would be protected and the risk management 
function of the Department of Law would indemnify all client losses. Finally, and most 
importantly, OPA’s guardians have demonstrated their proficiency and expertise in providir g 
services to our clients. The legislation before the committee would require all private guarc ians 
to register with the National Guardianship Foundation which requires the passage of a writt :n 
guardian exam. Currently, all public guardians have passed this exam and are registered wi h the 
National Guardianship Foundation. Four public guardians have achieved advanced certific: tion 
by passing the National Guardianship Foundations' master guardian exam. In short, OPA’s 
guardians currently meet the professional registration requirements called for in this lcgislat son, 
and OPA’s client’s have the financial protections imposed by the bill on private guardians.1

The witness from Fairbanks also stated that the court visitors should be included in t re 
coverage of this legislation. This statement evidences a lack of understanding of the role of the 
court visitor. In short, the court visitor is an uninterested third-party who provides an objective 
analysis to the court on whether a guardianship should be approved. The court visitor is 
responsible for arranging evaluations of the person subjected to a guardianship petition (the 
respondent). In addition, the visitor is charged with interviewing tho petitioner and the 
respondent, friends, family, care providers, and others who may have information on the abi ities 
and or disabilities of the respondent. The court visitor then prepares a written report with 
recommendations to the court in advance of tho scheduled court hearing. Most importantly, 
aowever, while the court visitor has access to the respondent’s financial records as provided tin 
.he court order, they do not have access to the financial resources of the protected person. 
Therefore, there is no reason to impose a bonding requirement as was suggested by the witness 
rom Fairbanks. Finally, while the Legislature chose to transfer the court visitor function frcp 
he court system to OPA, court visitors are independent contractors and are not employees oi 
DP A or any other state agency. I would not object to this fUnction being returned to the coujft 
lystem.

It was implied that the OPA is in league with the court visitors to steer cases towards [the 
Jublic Guardians. This is not the case. The public guardians at OPA have high caseloads and 
DP A  has no incentive to increase the number of cases they are now carrying. Cases arc regularly 
cviewed -  as required by statute -  to determine if there is a family member, friend, or private

OPA’s guardians do not currently undergo criminal background checks as called for in the legislation. 
Eowever, upon applying with the State, applicants must identify nod explain any criminal history. OPA is curr mtly 
onsidcring imposing criminal background checks on its pubb'c guardians.
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organization who can assume the role of guardian or conservator. OPA is guardianship res ource 
and appointment of last resort. To the extent our clients can be served by family or private 
entities, OPA aggressively seeks these alternatives.

It was also suggested that OPA regulates private guardians. This is not accurate. o(PA 
provides public guardians where no alternative is available. We have no regulatory authority 
over private guardians. Having said that, OPA does have an obligation to ensure that pcrsohs of 
competence and training serve our clients and other vulnerable Alaskans.2 This goal would be 
served by passage of House Bill 427.

Finally, the private guardian from Fairbanks also made representations regarding th ) 
process by which this bill was drafted. While no doubt well-intentioned, her comments 
demonstrate a misunderstanding of that process. This legislation resulted from the collator ative 
participation from a number of individuals and agencies concerned about guardianship refo m. 
They included Adult Protective Services, The Alaska Trust Company, the Alaska Court Sy: tern, 
the Office of the Long Term Care Ombudsmen, the Office of Publio Advocacy, the Disability 
Law Center, private attorneys, court visitors, and private professionals providing guardiansliip 
and conservatorship services. Mr. Dave Shady, the principal at PGSC, was also invited to 
participate.

In closing, I would only state that it is not possible to respond in this letter to all of t ib 
verbal and written comments made by the witness from Fairbanks. I am happy to make sta: f  and 
myself available to address any concerns or issues committee members may have regarding her 
testimony, or any other concern with this legislation.

T h a n k  you again for hearing this important legislation.

Sincerely,

:a c y

Dshua P. Fink 
''Public Advocate

To this end it is also accurate to state that the former director at OPA had a hand in pointing out to the 
concerns about suspected irregularities and mismanagement at CAPA, a private guardian, who is now the subj 
ongoing litigation. As such, I would prefer not to comment. However, I will make myself available to ley's)a 
who may wish to discuss this matter, and would note that the case was covered extensively in both Anchorage 
Fairbanks’ newspapers.
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1 Mr. Chairman, members of the Committee, my name is Robert Penzenik, and I

2 would like to express my appreciation for the opportunity to speak this

3 afternoon. I currently am a resident of Anchorage and have lived in Alaska since

4 1964.

5

6 I am speaking today in support of HB 427, a bill 1 believe to be vitally important

7 to a small but important group of Alaskan's that are, I'm afraid, least able to

8 represent themselves, minors and those adults that the courts have found to be in

9 need of protection, some without families in Alaska.

10

11 I have been involved with Alaska's system of guardians and conservators both as

12 a provider of services and a user of those services. My most recent experience in

13 this area has been with my daughter, when she was found to be in need of a

14 Guardian/Conservator. In order to allow a more comfortable family relationship

15 it was decided to utilize the services of a paid, professional guardian and

16 conservator rather than a family member. We could not be more pleased with

17 the outcome. However, it should be noted that, in our situation, my daughter still

18 has an active support system in Alaska that is involved on a regular basis with

19 the Guardian/Conservator and is able to track such things as safety, financial

20 planning and the appropriate use of finances.

21

22 My primary reason for taking part in today's hearing is concern for those

23 individual's requiring services that do not have an operating support system in

24 place.

25

HB 427 Testimony of Robert Penzenik 4/6/04



1 Some years ago, as a conse rva to r fo r a num be r o f m ino rs th a t had lo s t th e ir fa the r

2 in a p lane acc iden t, I became aware o f h ow  easy i t w o u ld  be fo r someone ac tin g

3 as a G u a rd ia n /C o n se rv a to r to in a p p ro p r ia te ly u til iz e  fun ds be lo ng in g to others.

4 W h ile m y experience in  th is area goes back to the seventies, I d o n 't be lieve the

5 s itu a tio n has changed tha t much.

6 2

7 The m ore recen t s itu a tio n in  Fa irbanks w ith  the C om m un ity A c tio n  Agency o f

8 A laska is a case in  po in t. I f HB 427 had been in place p r io r to C A P A 's

9 ban k rup tcy , th e ir c lien ts w o u ld  have been in  a m uch be tte r pos itio n . U nde r th is

10 b ill, the fin a n c ia l v ia b il i ty  o f a com pany ope ra tin g as G ua rd ia n /C o n se rv a to r

11 w o u ld  be ava ila b le to bo th the C o u rt and the licens ing a u th o r ity . I t sh ou ld be

12 no ted tha t since cu rre n t practice requ ires tha t the C o u rt look a t each case

13 separate ly. A lth o u g h C A P A had a lready been rem oved from  seven cases they

14 were s t il l a llow ed to operate. U nde r HB 427, the yea rly fin anc ia l re p o r t and the

15 firs t case o f the C o u r t rem o v in g C A P A  from  a pos itio n o f G ua rd ia n /C o n se rv a to r

16 w o u ld  have a le rted the state to a possib le p rob lem .

17

18 There are a num be r o f weaknesses in  the present system tha t w o u ld  be

19 addressed b y HB 427;

20 1 - C u rre n tly there is no requ irem en t tha t p rospec tive G u a rd ia n s /

21 Conserva to rs have any k in d  o f c rim in a l record check, the dange r

22 here is obv ious ;

23 2 - N o system cu rre n tly exists th a t a llow s judges to de te rm ine i f a

24 p rospec tive G ua rd ia n /C o n se rv a to r has been fo u n d b y ano the r

25 A laskan ju d ge to be unq ua lif ie d o r fo r some reason had been

26 rem oved from  a case;
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1 3 - There is no requirement under the current system that requires any

2 training or appropriate experience prior to being appointed to a

3 private professional Guardianship/Conservator ship.

4 One final point that in this time of financial turmoil takes on special significance,

5 cost to the tax payers of Alaska. It is expected that no more than 10 to 15 licenses

6 would be applied for under this bill and the legislation has been designed to

7 make implementation fully self supporting. All cost to the state under this bill

8 would be covered by the required application fee.

9

10 Once again let me thank the Chairman and the Committee for this opportunity to

11 speak this afternoon in support of HB 427.1 believe this is necessary, responsible

12 legislation that will help to keep our most vulnerable individuals safe.

13

14 Thank you.
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