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FISCAL NOTE
STATE OF ALASKA
2004 LEGISLATIVE SESSION

Revision Date/Time (Note if correction): 
Title ASSERTING STATE TITLE TO
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SB 305
2/19/04

Natural Resources
Resource Development

SUBMERGED LAND
Sponsor
Requester

Sen. Therriault
Component RS2477 and Navigability

Sen. Resources

Expenditures/Revenues

Component No. 

(Thousands of Dollars)

2226

Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2005 FY 2006 FY 2007 FY 2008 FY 2009 FY 2010
Personal Services 
Travel 
Contractual 
Supplies 
Equipment 
Land & Structures 
Grants & Claims 
Miscellaneous

141.5 111.5 74.5
5.0 3.0 3.0
25.0 25.0 10.0
5.0 5.0 5.0
10.0 3.0 2.0

TOTAL OPERATING 186:5 147.5 94.5 0.0 0.0 0.0

CAPITAL EXPENDITURES

CHANGE IN REVENUES (

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mental Health
Other (Specify Type-Do not abbreviate)

186.5 147.5 94.5 0.0 0.0 0.0

TOTAL 186.5 147.5 94.5 0.0 0.0 0.0

Estimate c f any cu rren t year (FY2004) cost: 0.0
Check th is box (X) If fund ing fo r this bill is included in the Governor's FY 2005 budget proposa l: 

POSITIONS
Full-time
Part-time
Temporary

2 2 1

ANALYSIS: (Attacn a separate page it necessary)
This bill requires the department to maintain an inventory and maps of navigable waters in Alaska, and to 
notify ANCSA corporations about state ownership. DNR will need to review DNR, ADF&G and BLM files 
to locate, compile and map (in GIS) all existing state, federal, and court navigability determinations. 
Though some of this work has been completed through the Recordable Disclaimer project and DNR staff 
work, substantial additional work is needed to complete this project.

This project will require the following positions:
• One (1) Natural Resource Specialist for 1.5 years (FY05 and FY06) at a cost of 590,000 (560,000/year) 

, to complete the research and compile the determinations 
CONTINUED

Prepared by: 
Division

Approved by: 
Agency

Bob Loeffler, Director
Mining Land and Water

Thomas Irwin. Commissioner
Natural Resources

(R«>i*ed 9/JW3 OMB)

Phone 269-8600
Date/Time 2/17/04

Date 2/17/04
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FISCAL NOTE #1

ANALYSIS CONTINUATION

• One Cartographer II position for 2 years (FY05 and FY06) at a cost of S74,500/yearto create and depict 
the information on 1:63,360 scale maps or photo imagery, and

• One Analyst Programmer III for two months (one month each in FY05 and FY06) at a cost of $7,000 per 
month to create corresponding data base.

In FY07, one Cartographer II position would be requested to add this compiled information to DNR’s land 
status plats. The primary work associated with this is the need to create new status plats for the many 
areas of the state where they do not currently exist, State status plats exist primarily for areas where there 
is already a state ownership interest or water right. DNR does not have plats for townships where there is 
currently no state land depicted.

Other costs include travel to research navigability information in BLM, DNR or ADFG files in Fairbanks, 
Glennallen, Nome, or other communities. Contractual includes office space rental ($6,000 per 
person/year), phones, photo-copying (we intend to xerox any navigability information in BLM's files), 
postage, etc. Supplies include basic office supplies and computer/software purchases.

STATE OF ALASKA BILL NO. SB  305____________________
2004 LEGISLATIVE SESSION

Page_2_of_2.
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HOUSE CS FOR SENATE BILL NO. 305( )

23 -LS1489 \Q
Bu llock
4/13/04

IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTY-THIRD LEGISLATURE - SECOND SESSION

BY

O ffered :
Referred :

Sponsor(s): SENATORS TH ERR IA U LT , Dyson, Ogan, Stedman, Cowdcry, Bunde, W ilken, Green, Seekins, 
W agoner

"An Act relating to state ownership of submerged land underlying water that was 

navigable at the time Alaska achieved statehood."

BE IT ENACTED BY TIIE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. The uncodified law of the State of Alaska is amended by adding a new section

FINDINGS AND INTENT, (a) The legislature finds that

(1) at the time Alaska achieved statehood, the state took title to submerged 

land underlying navigable waterways within its boundaries;

(2) the state acquired title to this submerged land under the equal footing 

doctrine, which arises under the United States Constitution and requires that new states enter 

the Union with the same powers and attributes of sovereignty as were held by the original 13 

colonies;

(3) sec. 6(m) of the Alaska Statehood Act (P.L. 85-508, 72 Stat. 339) 

incorporated 43 U.S.C. 1301 - 1315 (Submerged Lands Act .of 1953), and application of this

A BILL

FOR AN ACT ENTITLED

to read:

-1- HCS SB 305( )
N ew  T e x c  U n d e r l i n e d  [D E L E T E D  TE X T  BRACKETED!



law to the state confirmed passage of title under tire equal footing doctrine;

(4) states have title to submerged land within their borders because each has 

an obligation to hold navigable waterways open for the public to use for navigation, fishing, 

and commerce;

(5) in conveying federal land in the state before 1989, the United States 

Department of the Interior, Bureau of Land Management, applied incorrect standards to 

determine whether rivers and lakes passing through the land were navigable and sometimes 

purported to convey to private parties submerged land whose title had been transferred to the 

state at the time the state achieved statehood;

(6) in 1989, the United States Court of Appeals for the Ninth Circuit ruled that 

the Bureau of Land Management had applied incorrect standards in determining navigability 

for its land conveyances; however, the Bureau of Land Management has not reconsidered 

most of its pre-19S9 determinations;

(7) the Bureau of Land Management may have included state-owned 

navigable water in certain conveyances to Native corporations established under 43 U.S.C.
s

1601 - 1629e (Alaska Native Claims Settlement Act); state-owned navigable water may have 

been mistakenly counted against the entitlements of the corporations;

(8) Native corporations that have received conveyances of federal, land may 

request that the Bureau of Land Management redetermine whether the water crossing their 

land was navigable at the time the state achieved statehood and, if found navigable, that the 

submerged land not be counted against the corporations' entitlements;

(9) the state does not concede title to the submerged land that the Bureau of 

Land Management erroneously conveyed under its pre-1989 standards and continues to assert 

title to any water that was navigable at the time the state achieved statehood;

(10) while the state cannot lose its title by failing to file suit to quiet title, the 

pre-1989 determinations by the Bureau of Land Management create public confusion about 

ownership of this land;

(11) the state cannot definitively establish its title to submerged land easily but 

generally must obtain a recordable disclaimer of interest issued by the Bureau of Land 

Management under 43 C.F.R. 1864 or litigate disputed title and obtain a court judgment, 

which is time-consuming and expensive; and

WORK DRAFT WORK DRAFT 23-LS1489\Q
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(12) the public would be served by having the state determine the navigability 

of water at the time the state achieved statehood in order to identify submerged land to which 

the state asserts title.

(b) It is the intent of the legislature that this Act will result in the identification of 

submerged land underlying navigable water at the time the state achieved statehood and 

public notice of that submerged land to which the state claims titie.

* Sec. 2. AS 38.04 is amended by adding a new section to article 3 to read:

Sec. 38.04.062. Identification of state submerged land, (a) Except as 

provided in (f) of this section, the state owns all submerged land underlying navigable 

water to which title passed to the state at the time the state achieved statehood under 

the equal footing doctrine or 43 U.S.C. 1301 - 1315 (Submerged Lands Act of 1953).

(b) The commissioner shall compile, maintain, and make public a list and map 

of all water in the state that the commissioner, the United States Department of the 

Interior, Bureau of Land Management, or a state or federal court determines was 

navigable water at the time the state achieved statehood. The submerged land 

underlying that navigable water shall be included in the inventory of state land 

prepared under AS 38.04.060.

(c) The commissioner shall also maintain and make public a list of all water in 

the state that the commissioner determines, in consultation with the commissioner of 

fish and game, was nonnavigable at the time the state achieved statehood.

(d) Water not included on the lists described in (b) or (c) of this section is not 

considered either navigable or nonnavigable until the commissioner has made a 

determination as to its navigability at the time the state achieved statehood. In 

addition, the commissioner may make corrections and alterations to the lists described 

in (b) and (c) of this section to maintain the accuracy of each list.

(e) A determination made by the commissioner under this section

(1) does not create an interest in or right of entry onto any real property 

that does not otherwise exist under state law;

(2) may no: be recorded; and

(3) does no: constitute final agency action.

(1) Submerged land that the state conveyed under AS 38.05.820 and 38.05.825

WORK DRAFT WORK D R A FT 23-LS14S9\Q
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is not subject to the state’s assertion of ownership under (a) of this section.

(g) In this section,

(1) "navigable water" means water that, at the time the state achieved 

statehood, was used, or was susceptible of being used, in its ordinary condition as a 

highway for commerce over which trade and travel were or could have been 

conducted in the customary modes of trade and travel on water; the use or potential 

use does not need to have been without difficulty, extensive, or long and continuous;

(2) "nonnavigable water" means surface water that was not navigable 

water at the time the state achieved statehood.

* Sec. 3. The uncodified law of the State of Alaska is amended by adding a new section to 

read:

NOTICE TO UNITED STATES DEPARTMENT OF THE INTERIOR, BUREAU 

OF LAND MANAGEMENT, AND NATIVE CORPORATIONS. Within 180 days after the 

effective date of this Act, the commissioner of natural resources shall send a written notice to 

tire Bureau of Land Management and to each regional corporation established under 43 

U.S.C. 1606 (sec. 7, Alaska Native Claims Settlement Act) and each village corporation 

established under 43 U.S.C. 1607 (sec. 8, Alaska Native Claims Settlement Act). The 

purpose of the notice is to advise the recipients that

(1) errors in land conveyances to Native corporations under 43 U.S.C. 1601 - 

1629h (Alaska Native Claims Settlement Act) may have occurred as described in sec. 1(a)(5) 

of this Act;

(2) the state asserts ownership interest in submerged land that may have been 

erroneously included in a conveyance or patent described in sec. 1(a)(5) of this Act; and

(3) an erroneous conveyance or patent described in sec. 1 (a)(5) of this Act 

should be corrected and the affected Native corporation granted eligible substitute land in 

order to satisfy that corporation's land entitlement under 43 U.S.C. 1601 - 1629h (Alaska 

Native Claims Settlement Act).

WORK DRAFT WORK DRAFT 23-LS1489\Q
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A l a s k a  St a t e  L e g is l a t u r e
SENATOR While in Juneau

Gene Therriault /U}f
State Capitol

119 N. Cushman Suite 101 Juneau, Alaska
Fairbanks, Alaska 99701 99801-1182

(9 07 )4 88 -0 857 1

(907 ) 465-4797
FAX (9 0 7 ) 488-4271 FAX (907 ) 465-3884

Senate
Senate District F

Senate B i l l  3 0 5  “ An Act relating to stale ownership o f
submerged land underlying water that was 
navigable at the time Alaska achieved statehood.”

SPONSOR: Senator Gene Therriault

SPONSOR STATEMENT:

With the exception of withdrawn federal lands, at statehood in 1959 Alaska received title 
under the equal footing doctrine to all submerged lands under state navigable waters and 
marine waters out to three miles. Unfortunately, the federal government has been slow to 
concede any navigability determinations. Since Alaska entered the Union, the federal 
courts have determined fewer than 20 rivers navigable. Unless the state is pro-active in 
asserting its claims, it stands t.o lose up to 60 million acres of its statehood entitlement.

In some cases, the federal government has used every possible legal tactic under the 
Federal Quiet Title Act to impede the state’s assertion of ownership. The Black, Kandig 
and Nation Rivers in northeast Alaska are examples. These three Rivers clearly meet the 
criteria established by the federal courts for determining navigability in Alaska.
Although no one contested the state’s claim that these streams met the federal criteria, 
this case took nine years and millions of state and federal dollars to litigate. Eventually 
the state won two of the three cases. The third was resolved by a Federal Recordable 
Disclaimer of Interest in 2003.

In addition, prior to 1989 the federal government applied incorrect standards to determine 
navigability and may have mistakenly conveyed state-owned land to Native corporations, 
clouding the title to hundreds of thousands, if not millions, of acres. This is a critical 
topic as Congress considers a deadline for completing the land selection and conveyance 
processes.

Contributing to the problem is the lack of a reasonable and efficient way for the state to 
secure title to its submerged lands. SB 305 takes three steps to begin the process of 
identifying state claims.



First, SB 305 provides notice to all parties that the state is laying claim to all submerged 
lands, except those withdrawn at the time of statehood, that meet the standards and 
criteria established in the Submerged Lands Act and in various federal court decisions.

Second, it provides authority for state agencies to identify, in accordance with the 
appropriate federal and state laws, which waterbodies the stale claims as navigable and 
non-navigable. This will help the state clarify criteria for identifying navigable waters, 
address conflicts involving clouded titles due to inaccurate conveyances from the Bureau 
of Land Management, and more clearly delineate its title claims.

Third, the bill directs the Department of Natural Resources to give notice to all private 
property owners, including native corporations created under the Alaska Native Claim 
Settlement Act, that may have received title to lands that could have erroneously included 
stale submerged lands in their conveyances. This is critical to resolve future problems 
regarding mineral development, gravel extraction, access and other related land uses.

This legislation is only one step for the state to eventually resolve the title disputes over 
its submerged lands, and deals only with the issue of state title to submerged lands. It 
does not address conflicts over federal fish and wildlife management in state navigable 
waters created by federal reserved water rights claims.



[pwd: S.B. 305]

Subject: [Fwd: S.B. 305]
Date: Thu, 29 Apr 2004 13:18:12 -0800

From: Bill Williams <Representative_Bill_Williams@Legis.state.ak.us> 
Organization: Alaska State Legislature

To: Peter Ecklund <Peter_EckJund@legis.state.ak.us>

Subject: S.B. 305
Date: Thu, 29 Apr 2004 13:17:13 -0800 

From: "Richard or Mary Bishop" <rmbishop@ptialaska.net>
To: "Rep. John Harris" <Rep_John_Harris@legis.state.ak.us>,

"Rep. Bill Williams" <Representative_Bill_Williams@legis.state.ak.us> 
CC: <aoc@alaska.net>

Dear Co-Chairman Harris and Williams:

Please include this testimony in the House Finance Committee record on S B  305.

I am testifying on behalf of the Alaska Outdoor Council, POB 73902, Fairbanks, AK, 99707, of which I am president.

The A laska Outdoor Council strongly supports passage of SB 305.

It is essential to clear up the uncertainties surrounding the ownership status of navigable waters and submerged 
lands, which negatively affect the interests of the State of Alaska, Native corporations, and the general public, as the 
bill’s findings explain.

A clear picture of the extent and identity of navigable waters, and their proper ownership, will benefit everyone. 
Resolution of the existing uncertainties is long overdue, and this legislation will accelerate that resolution.

Thank you.

Sincerely 

Dick Bishop

I o f  I 4/29/2004 2:21 I’M
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> I would like to send my comments regarding SB305
> that will be discussed today at 130pm.
>
> I am TOTALLY AGAINST the STate claiming ownership
> of submerged lands that erroneously included inthe conveyance
> to ANC.
> Saundra M. Jefko
> 139 Chicagobear Lane
> Fairbanks, AK997712
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ALASKA STATE LEG ISLATURE

CONFLICTS CONCERNING TITLE TO SUBMERGED LANDS IN ALASKA

By: Ron Somerville, Resource Consultant 
and

Ted Popely, Legal Counsel 

Updated: 02/11/04

Statehood Entitlement -  Submerged Lands

Alaska became a state in 1959 and under the Equal Footing Doctrine and the Submerged Lands Act 
inherited title to almost 60+ million acres of submerged lands. Unfortunately, since statehood, less 
than 20 rivers have been determined to be navigable by the federal courts. Although BLM has made 
numerous navigability determinations and the Department of the Interior is presently working 
positively v/ith the state to identify and issue a “Recordable Disclaimer of Interest” for navigable 
waterways, the process is still painfully slow. Considering the fact that Alaska contains 20,000+ 
potentially navigable rivers and well over 1,000,000 lakes that could qualify as navigable, it could take 
several life-times and billions of litigation dollars before Alaska realizes its entitlement, if at all. In 
addition, the passage of time weakens the state’s ability to provide the factual determinations necessary 
to prove in a federal court that a waterbody was navigable at the time of statehood.

Issues of State Ownership of Submerged Lands

Alaska faces two types of legal hurdles in establishing its entitlement to submerged lands. Its most 
critical problem is to establish, in an efficient and timely manner, which of the state’s rivers and lakes 
are navigable. Alaska’s second hurdle is to determine which submerged lands the United States legally 
withdrew prior to statehood. The state’s attempts to resolve these issues are thwarted by the extremely 
narrow interpretation the United States gives to the federal Quiet Title Act and by the lack of a non­
judicial process to determine title.

The Basis of the State’s Claim of Title to Submerged Lands

Alaska owns the submerged lands underlying navigable waters and marine waters seaward three miles 
by virtue of the Equal Footing Doctrine and the Submerged Lands Act of 1953. The Equal Footing 
Doctrine dictates that new states enter the Union with all of the powers of sovereignty and jurisdiction 
that pertain to the original states. When a state enters the Union, it takes title to the lands underlying 
navigable waters and between mean high and mean low tide as a matter of constitutional right, subject 
only to the paramount federal power to control the waters for navigation in interstate and foreign 
commerce. The Submerged Lands Act conveys lands under marine waters and also includes lands 
underlying inland navigable waters to confirm their automatic passage under the equal footing 
doctrine.
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For purposes of title to submerged lands, waters are navigable when they are used or susceptible of 
being used in their natural and ordinary condition as highways for commerce over which trade and 
travel may be conducted. Unfortunately, only a handful of waterways have been adjudged navigable 
since Alaska’s statehood, because of the unwillingness of the United States to settle navigability issues 
outside litigation, and because of the jurisdictional difficulties of litigating navigability against the 
United States.

Despite the Equal Footing Doctrine and the Submerged Lands Act, the United States claims title to 
most or all of the state’s submerged lands within the 25% of .Alaska that the federal government had 
reserved before statehood. This issue is governed by Utah Division o f Lands v. United States, 482 U.S. 
193 (1987). Commonly referred to as the “Utah Lake” case. In Utah Lake, the court held that in order 
to establish that it retained title to submerged land within a reservation, the United States must 
establish (1) that Congress clearly intended to include submerged lands in the withdrawal, and (2) that 
Congress affirmatively intended to defeat the future state’s title to submerged lands. In Utah Lake, the 
court found that the United States did not establish congress’ intent to include the lake-bed in the 
reservation, despite the fact that the purpose of the reservation was to preserve the lake for a reservoir.

N avigab le  W a te r s  Ju r isd ic t io n a l  Issues

Some federal agencies have issued regulations governing activities on navigable waters flowing 
through federal lands.. The extent of their authority to do so is unclear. In some instances the agency 
may have Commerce Clause authority (e.g. promulgating regulations to implement environmental 
laws) but the more difficult question is the scope of an agency’s authority whose mandates are not 
directly related to water, but are tied to land management, such as the National Forest Service,
National Park Service, National Fish and Wildlife Service and Bureau of Land Management. The 
Court of Appeals for the Eighth Circuit has held that some agencies may regulate non-public lands 
under the Property Clause if the activities could negatively affect the purpose of the federal 
reservation. In Alaska, the more common scenario is an agency restricting public access on navigable 
waters within a reservation, such as requiring restrictive permits to conduct commercial activities on a 
waterway,

N avigab il ity  C r i te r ia  Conflicts

Where title to submerged lands is at stake, the dispositive issue is usually the navigability of the waters 
that overlie them. The United States Bureau of Land Management (BLM) makes navigability 
determinations infrequently, only for lakes less than 50 acres and rivers less than three chains (198 
feet) wide, and only when it is conveying the adjacent uplands. When waterways are larger than these 
measurements BLM conveys the adjacent and non-submerged land without navigability 
determinations. Even when BLM finds a smaller waterway non-navigable, however, it maintains that 
the determination is relevant only to the amount of acreage it is conveying and does not reflect a 
federal position on title.

The greatest hurdle to overcome in the State’s efforts to identify and manage navigable waters has 
been the long-standing differences of opinion between the State of Alaska and the United States 
regarding the application of the test for determining title navigability. Navigability is a question of 
fact, not a simple legal formula. Variations in waterbody use that result from different physical

2
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characteristics and transportation methods and needs must be taken into account. There are many legal 
precedents for determining navigability in other states based upon the particular facts presented in 
those cases.

The physical characteristics and uses of a waterbody used by the State for asserting navigability 
“criteria,” are based upon legal principles that have been established by the federal courts. These 
criteria are applied to rivers, lakes, and streams throughout the State and take into account Alaska’s 
geography, economy, customary modes of water-based transportation, and the particular physical 
characteristics of the waterbody under consideration.

To resolve these navigability criteria disputes, the State has actively pursued a limited number of court 
cases challenging particular findings of non-navigability by the federal government. Some of the 
important cases are:

Gulkana River. In this case, both in the U.S. District Court and on appeal to the U.S. Court of 
Appeals, the federal courts rejected the federal government’s restrictive interpretation of the 
phrase “highway of commerce” in the title navigability test.|*The federal district court stated 
that to demonstrate navigability, it is only necessary to show that the waterbody is physically 
capable of “the most basic form of commercial use: the transportation of people or goodsTJ 
Because the Gulkana River can be used for the transportation of people or goods, the Gulkana 
River was found navigable. The court of appeals found that the modern use of the Gulkana 
River for guided hunting, fishing, and sightseeing trips is a commercial use and, since the 
physical characteristics of the river have not significantly changed since 1959, provides 
conclusive evidence that the river was susceptible of commercial use at statehood. The court 
also found that modern inflatable rafts can be used to establish navigability. In 1990, the U.S. 
Supreme Court denied the request to review and overturn the decision and, thus, the Gulkana 
River precedent is now binding on all future navigability determinations in Alaska.

Kandik, Nation and Black Rivers. In this case, the State and Doyon Limited successfully 
established that thejuse or susceptibility of usejof a river or stream by an 18-24 foot wooden 
riverboat capable of carrying at least 1,000 pounds of gear or supplies is sufficient to establish 
navigability. Based upon the use of these types of boats for the transportation of goods and 
supplies by trappers, as well as extensive historic and contemporary canoe use, the federal 
courts found the Kandik and Nation rivers navigable and, due to a technical interpretation of 
the federal Quiet Title Act, failed to rule on the Black River. The Department of the Interior 
issued a “Recordable Disclaimer of Interest” for the Black River, however, in 2003.

Alagnak River, Nonvianuk River, Kukaklek Lake and Nonvianuk Lake. In this federal 
district court case, the Alagnak River, Nonvianuk River, Kukaklek Lake and Nonvianuk Lake 
were all found navigable. Their primary transportation use is for commercially guided hunting, 
fishing, and sightseeing and for government research and management. They also serve as a 
means of access for local residents to their homes and to the surrounding areas for subsistence 
hunting and fishing.

3



From the standpoint of the public, the state and the federal governments both contribute to the 
confusion over navigability determinations. The State Policy on Navigability adopted by the Alaska 
Department of Natural Resources includes the following explanations:

“When information is lacking, and it must make a navigability determination, the state 
is forced to rely solely upon the physical characteristics shown on maps and aerial 
photographs. In these cases, the state identifies as navigable all streams depicted on the 
U.S.G.S. maps with double lines (generally at least 70 feet wide) and having an average 
gradient over the length of the stream of no more than 50 feet per mile.”

“Streams depicted with single lines, although narrower in width, may also be listed as 
potentially navigable if they have gradients of substantially less than 50 feet per mile 
and are at least 10 miles.”

“If a lake is totally isolated, it will be included on the slate’s navigability maps if it is at 
least 1 ’A miles long. That length insures that the lake can be used as a highway.”

“An isolated lake might need to be 2-3 miles long to be included on the state’s 
navigability maps.”

“...those lakes which are shown on maps and aerial photographs as having a navigable 
water connection with other navigable waters, or which are accessible by short overland 
portages, are considered navigable regardless of the size of the lake.”

C lo u d e d  Titles D ue  to E r ro n e o u s  N av igab il ity  D e te rm in a t io n s

The standard procedures for surveying and conveying federal land are found in the Manual of 
Instructions for the Survey of the Public Lands of the United States. Under those procedures, 
consistently used in every public land state except Alaska, only uplands are surveyed and conveyed in 
fulfillment of acreage entitlements, not submerged lands. The survey rules require that all lakes 50 
acres or larger, and rivers and streams three chains (198 feet) in width or wider, regardless of 
navigability, be meandered rivers, lakes, and streams is not included in computing the amount of land 
involved in the conveyance.

In Alaska, however, the federal government had not consistently followed these survey rules. Until 
1983, the federal government treated submerged lands the same as uplands. All bodies of water that 
were considered non-navigable by the federal government, regardless of size, were surveyed as though 
they were uplands and the acreage of submerged lands were charged against the total acreage 
entitlement

Because of these conveyance procedures, the navigability of waterbodies in Alaska has been an issue 
of contention since the enactment of the Alaska Statehood Act and ANCSA. In addition to the 
problems caused by a lack of information about many waterbodies, the situation was exacerbated by 
the narrow definition of navigability used by the federal government. Hundreds of rivers, lakes and 
streams considered navigable by the state were determined non-navigable by the federal government.

4



In 1983, the Department of the Interior agreed that the standard rules of survey should be followed for 
land conveyances in Alaska. The recipients of conveyances from the federal government are charged 
only for the amount of public land is calculated by the survey, which does not include the areas of 
meandered rivers, lakes and streams. This decision by the Department of the Interior was legislatively 
approved in 198S.

Despite the fact that the use of these survey procedures has eliminated many of the land conveyance 
problems after 19S3, a major problem concerning navigability decisions made by the federal 
government under the old system remains unresolved. At issue are the hundreds of erroneous non­
navigability decisions and the resulting submerged land conveyances made to ANCSA corporations in 
previous years. This issue becomes more critical as efforts are made by the federal government to 
establish a deadline for completing land conveyances. ANCSA corporations may be unable to replace 
erroneously conveyed submerged lands if the selection process had been terminated.

Difficulties Q u ie tin g  T itle  to S u b m e rg e d  L a n d s

The State must file a Quiet Title Action in federal court to definitively resolve a dispute with the 
federal government regarding ownership of a navigable water body. The federal government has made 
it very difficult to quiet title. The Quiet Title Act provides that the United States may be named as a 
party defendant in a civil action “to adjudicate a disputed title to real property in which the United 
States claims an interest.” 28 U.S. C. § 2409a(a). The United States has adopted a very narrow view 
of the term “claims and interest,” asserting that the federal court has no jurisdiction to hear quiet title 
actions against it unless the federal government actively and expressly asserts an interest in the lands.
In the context of the submerged lands, this will occur only in rare circumstances.

While the Ninth Circuit Court of Appeals has decided that a federal non-navigability decision is a 
sufficient federal claim of interest to give the court jurisdiction under the Quiet Title Act, for these few 
waterways the State still may be unable to get a judgment, for the following reason. The State receives 
notice of a non-navigability determination when BLM issues a conveyance decision. Both because the 
State must give 180 days notice under the Quiet Title Act before filing a complaint, and because a 
preliminary injunction to prevent the conveyance is unavailable under the Quiet Title Act, the United 
States will likely convey the lands to a third party before the State can do anything to prevent it, and 
the State could arguably lose its cause of action against the United States.

Therefore, the State rarely has a viable cause of action to quiet title to submerged lands. The United 
States is in virtually the same position it was before the Quiet Title Act was passed: it controls when 
and how a court resolves title disputes. The exception to this general rule will be title disputes based 
on the issue of whether the United States defeated the State’s right to submerged lands before 
statehood, where the United States has expressly taken a position.

The final legal determination of w'hether a water-body is navigable is a complex process requiring 
factual determinations that a w-aterway had been effectively used for commerce prior to statehood. In 
the States’ litigation to quiet title to the Black, Kandik. and Nation Rivers in northeast Alaska, a panel 
for the Ninth Circuit Court of Appeals noted in January, 2000:



“There is also a serious policy concern in favor of allowing resolution of disputes based on the 
United States’ inchoate claim to everything in Alaska but what it has disclaimed. Eventually, 
all the witnesses will be dead, reducing the reliability of litigation. Someone who used one of 
these rivers in 1959 at age 20 is now 60. The population in the area was so sparse at all 
relevant times -  probably no more than a couple of hundred people who might have used the 
three rivers during the relevant time, most too young to have relevant knowledge or too old to 
have survived the forty years since statehood -  that a few deaths by old age can remove most or 
all the knowledgeable witnesses. Also, a state entitled as of 1959 to all the incidents of 
ownership in its rivers, yet still deprived of clear title forty years later, is effectively deprived of 
what it is entitled to under the equal footing doctrine.”

In addition, the process has become incomprehensibly complicated and expensive. A case in point is 
the quiet title action by the State to resolve submerged lands ownership under the Black, Kandik and 
Nation rivers in northeast Alaska. These three rivers cleariy meet the criteria established by the federal 
courts for determining navigability in Alaska. Despite the fact that no one contested the State’s claim 
that these three rivers met the federal courts criteria for determining navigability, this case took nine 
years and upwards of a million of state and federal dollars to litigate, eventually resulting in the State 
winning two of the three cases and achieving no solution on the third.

S o lu t io n s  T h r o u g h  A d m in i s t r a t i v e  A c t io n  -  R e c o r d a b le  D i s c la im e r  o f  In t e r e s t

Following meetings with the Legislative leadership in 2002, the Department of the Interior offered to 
examine the possibility of using a “Recordable Disclaimer of Interest” as a means of resolving 
submerged lands title disputes between tl state and the federal government. In 2003, the Department 
of the Interior issued a “Recordable Disclaimer of Interest" in the Black River located in Northeast 
Alaska. This River was one of three rivers in that region that the ownership of the submerged lands 
was not resolved through litigation.

The legislature, through Legislative Budget and Audit, has funded a special project for the Alaska 
Departments ofNatural Resources and Fish and Game to expedite the petition process to the 
Department of the Interior for issuing “Recordable Disclaimers of Interest” for navigable waters and 
RS 2477 Rights-of-way. The major emphasis of the project has been directed at navigable waters. 
Some petitions are pending and others are due to be submitted early in 2004.

S o lu t io n s  T h r o u g h  F e d e r a l  L e g is la t io n

A. Changes lo the Quiet Title Act. The precise issue in dispute between the state and the United 
States is what should require the United States to “claim an interest" so as to trigger jurisdiction 
under the Quiet Title Act. A provision in the Quiet Title Act that defines this phrase broadly 
enough to permit the state to quiet title to its submerged lands would resolve the issue. This 
would require a definition that makes the existence of a legal cloud on title sufficient to 
constitute a federal claim of interest, so that the United States’ refusal to take a position as to 
navigability for title purposes of waters on federal lands would give the state a cause of action 
in federal court.
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B. Joint State/Federal Navigable Waters Commission. In 1971, Congress and the State of 
Alaska respectively created a Joint Federal/State Land Use Planning Commission for Alaska to 
assist in the massive land-use planning process following passage of the Alaska Native Claims 
Settlement Act. The State Legislature passed a bill in 2002 to create a similar State/Federal 
Commission for the purpose of expediting navigability determinations and providing 
recommendations for ways to improve the process of making water use and navigability 
decisions in Alaska. Similar legislation was introduced in Congress by the Alaska delegation 
to create the federal portion of the Commission. Unfortunately, this legislation did not pass as 
the federal and state administrations looked for other ways to accelerate title dispute 
resolutions.

Examples orNnvignhilitv Complexities & Additional Ii.formation

Appendix A is a copy of the State of Alaska’s August 27, 1992 notice to Secretary of the Interior, 
Manuel Lujan, Jr. of its intent to quiet title to submerged lands described under 194 specific water­
bodies in Alaska. Similarly, Appendix B comains a copy of the official notice to Secretary of the 
Interior Bruce Babbitt of the State’s intent to quiet title to submerged lands described under an 
additional 9 water-bodies. Most of the water-bodies listed in Appendix A and Appendix B have been 
recognized by the Bureau of Land Management as being navigable for land conveyance purposes but 
have maintained that this assertion is not for title purposes.

7
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DEPARTMENT OF LAW

OFFICE OF THE ATTORNEY GENERAL

August 27, 1992

WALTER J. NICKEL, GOVERNOR
PLEASE REPLY TO:

^  ) 0 3 t  WEST JTH AVENUE SUITE 200  
ANCHORAGE. ALASKA  9 9 i O I | ? S *  

PH O NE : (SOT) X S S I  CO
FAX: f90 7 ) 2 7 E - JS S 7

O  k e y  Ba n k  b u il d in g
ICO CUSHMAN S T . SUITE * 0 0  
Fa ir b a n k s , a l a s k a  s s T o i - t s r s
PHONE; (SOT) J j  1 -2 8 11 

F A X (SO7) * S \-2S * i
□  P .O  BOX  11G J0 0  - S T A T e  CAPtTOL 

JUNEAU, ALASKA  9 9 8 !  I '03 0 0  
PHO N E : (X T ) ACS^KCO 
FAX: (X 7 )  N O SCSS

Manuel Lujan, Jr., Secretary 
Department of the Interior 
1849 C Street MW 
Washington, D.C. 20240

Dear Mr. Lujan:

The Scare of Alaska intends to file real property quiet title 
actions as to the submerged lands described on the list attached as 
appendix A, and is providing you this notice pursuant to 28 U.S.C. 
52409a(m). Title to these lands passed to Alaska at statehood 
based on the equal footing doctrine, the Submerged Land Act of May-
22, 1953, P.L. 83-31, 67 Stat. 29, 43 U.S 
the Alaska Statehood Act of July 7, 1958,
335, 48 U.S.C. note preceding 521.

C. SS1201 et sea., and 
P.L. 85-508, 72 Stat,

JMG/sh
Attachment

Sincerely,

CHARLES E. COLE 
ATTORNEY GENERAL

(XA/AxOC ' J f t
oanne M. Grace
ssistant Attorney General

cc: J. T. Tangen, Regional Solicitor, Department of Interior
Edward F. Spang, State Director, Bureau of Land Management 
Niles Cesar, Area Director, Bureau of Indian Affairs 
Walter Stieglitz, Regional Director, Fish and Wildlife Service 
John Morehead, Regional Director, National Park Service

fr/*2*7 QjsJC

05-CiLM
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Appendix A to letter of August 27, 1992.

Colville Kerri.cn

Mouth of Colville River to Nuka River 
Mouth of KLma River to Chefamak

Northwest Rprrira

Mouth of Agiapuk River to American River 
Mcuth of American River to Budd Creek 
Mcuth of Buckland River to West Fork 
Mcuth of Fish River to Omilak Creel:
Mouth of Niukluk River to Council 
Mcuth of Kobuk River to Lower Kofcuk Canyon 
Mouth of Koyuk River to Dime Landing 
Mouth of Ruzitrin River to Naxapaga River 
Mouth of Naxapaga River to Turner Creel:
Mouth of Ncatak River to Aniuk River 
Mouth of Selawik River to Kdgarak River 
Shaktcolik River 
Threat River 
Ungalik'• River
Mouth of Unalaklest River to Temile Creek

Knvukuk River Region

Mouth of Hcqatza River to Hog Lending 
Mcuth of Koyukuk River to Betties 
Mouth of Middle Fork to Wiseman

Uoper Yukon Reoicn

Mcuth of Bearpav River to Diamond 
Mcuth of Beaver Creek to victoria Creek 
Birch Creek
Mouth of Black Fiver to Boundary
Moutn of Chandalar River to North and West Forks
Mouth of Charley River to Bear Creel;
Mouth of Chatanika River to Steese Highway Exidge 
Christian River
Mouth cf Coleen River to Lake Creek (59 miles) 
Mcuth of Croaked Creel: to Bridge 
Grass River
Mouth of Hess Creek to North and South Forks
Mcuth of Hectare River to Fitka Fork (79 miles)
Jin Lake
Mouth of kandik River to Boundary
Mouth cf Nation River to Boundary

1
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Mouth of Porcupine River to Bourdarv 
Ray River
Mouth of Severrtymile River to Samey creek 
Mouth of Sieenjek River to Thluickohnj ik Creek 
Mouth of Tatonduk River to Boundary

4 0 Kile Area 

Forty Kile River
Mcuth of North Fork Forty Kile River to Kink
Mcuth of South Fork Forty Mile River to Mosquito Fork

South Central Recri.cn

Mcuth of Cmlitna River to Tckcsitra River 
Mcuth of Ka-silck1 River to Tustmnana Lake .•
Mouth of Kenai iRiver to Kenai Lake 
Kenai Lake 
Knik River
Lake Louise and cutlet 
lake Tustunoena
Mcuth of Scwentna River to Portage Creak 
Susitna Late
Mcuth of Susitna River to Indian River 
Mouth of Talkeetna River to Chunilna Creek 
Mouth of'Takositna River to Kona lake Outlet 
Tycne Lake
Mouth of Tyrone River to Tyone Lake
Mcuth of Yentna River to confluence of its East and West Forks 
Jchnscn River 
Red River

Tanana Region

Mouth of Chena River to North Fork
Mouth of Chisana River to Seattle Creek
Mouth of Gcccpasture River to Central Creek
Harding Lake
Healy Lake and cutlet
Jchnscn River
Mouth of Kanrtishna River to Lake Kinchumina
Lake George and cutlet
Lake Marsfield and outlet
Mouth cf Nabesra River to Nabesna Mine
Mouth of Nenana Pl'/er to Healy River
Mcuth of Salcha River to Paldo Creek
Mcuth of Tanana River to Nabesna and Chisana Rivers
Mouth cf Teklanik River to near Cczma Lake
Mouth of Tetlin River to Tetlin Lake
Mouth cf Tolcvana River to West Fork
Mouth of Wood River to Fish Creek

2
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Kiddle Yukon River

Mcuth of Inncko River to Cripple Creel;
Mouth of Iditarod River to Iditarcd 
Khcrtol River 
Little Malozitna River 
Melozitna River
Mouth of Ncwitr* River and Sulstna Rivers to Tamarack Creek 
Tozitna River

Lower Yukon Racicn

Anvik River 
Bonasila River 
Kotlik River 
Nulato River 
Pasrolik River

ymskjokvim River Region

Mouth of Aniak River to Saloon River 
Mcuth of Big River to Otrter Cree-k 
Mouth of Chukcwan River to Garni; River 
Croaked Creek
Mouth of East Fork Kusknkvia River to Slew Fork and Tonzona River
Mcuth of Genok River to Beaver Creek
Mcuth of George River to Julian Creek
Mouth of Kolitna River to Qrukrwan River
HohoLitna River
Mouth of Johnson River iron Mud Creek Portage to Crooked Creek 
Mouth of Johnson River to Nunapitchuk and Atnautluak 
Xisaralik River 1—
Mouth cf Kuguklik River to Kipruk 
Kul.ik lake
Mouth of Kuskokvim River to North Fork 
Little Tonzora. River
Mouth of Middle Fork and Big River to Salmon River 
Mouth of Middle Fork Kuskokvim River to Pitka Fork 
Mouth of Nixon Fork to its V?est Fork
Mouth cf North Fork Kuskokvim to Lake Minchuaina Portae e
Mouth of South Fccrk Kuskokvim River to Tatina River
Mouth of Stoney River to tItty? Village
Mouth of Swift Fork to Highpcwer Creek
Mcuth of Tokctna River to Fourth of July Creek
Mouth of TaJLbiksok River to Yukontbtisknkwim Portage
Mcuth of Tuluksak River to Upper Land
Nhitefish Lake and outlet

Bristol Eav Recicn

Alec Piver -j-m Vo,
Aniakchak River cA \t'<v\W ^

3
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Slack Lake
Mauth of Chignik River to Black Lake \~
Qnkuminuk Lake 
Qullkadrotna River 
cnulitna River 
Clark River
Mcuth of Copper River to Falls 
Dago Creek - u£-A'.K>ter 
Dcg Salmon River sK/Vo 
Eel-; River
Egegik River and Becharof Lake 
Gibraltar Lake and cutlet 
1-South of Gcodnevs River to Wad amuse Creek 
Mcuth of Igushik River to Amanka Lake 
Illiamna Lake
Mcuth of 111 iamna River to Forks 
1-iouth of Kanektok River to Kagati Lake 
Kakhorak Lake
Mcuth of King Salman River to Olds Creek k_
Mcuth of Kvichak River to Illiamna Lake
Lake Aleknagik
Lake Chavekuktuli
Lake Clark
Lake Beverly
Lake Kulik a-u .
Lake Ner.ka
Lever Pike Lâ e and outlet uocvPVi k.
Kakwak River ^
Kaktuli River 
Muklung River
Mcuth of Mulchatna River to Summit Creek 
Mouth of Naknek River to Naknek Lake UaU sl/
Negukthlik River 
Nevhalen River 
Nishlik Lake
Mcuth of Nushacak River to New Stuyahok
Mcuth of Nuyakuk River to Nuyakuk Lake
Ongoke River
C-sviak River
Quigmy River
Pile River
Ruth Lake and cutlet ugo.<stmU-
Mouth of Smelt Creek to Smelt Lake WeJc*̂e.i£_
Mcuth of Snake River to Nunavaugaluk Lake 
Stuyahok River 
Tazrina River
Mouth of Togi2>; River to Tcgiak Lake 
Tunulk Plver 
Ualik Lake
Mouth of Ugashik River to Lever and Upper Ugashik Lakes 
Upnuk Lake 0
Weary River

(2)009-
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Mouth of Wood River to Lake Aleknagik 

Copper River Region

1-South of Earing River to near Bering Lake
Mouth of Chitra River to Tana River
Mcuth of Cooper River to Batrulnetas (above Slana)
Crcssvind Lake
Mouth of Eyak River and Eyak Lake 
Mouth of Klutina River to Klutina Lake 
Lowe River
Miles Lake and outlet 
Nelchina River

- Tasnuna River
- Mouth of Tazlina River to Tazlina Lake

Southeast Region

Chilkat River 
Chilkcot River 
Stikine River

Kodiak Island and ShaLikrrt? Straight Region 

Afognak Lake
Mouth of Afognak River to the remains of the Bridge 
Akalura and Red Lakes
tooth of Aniakchak River to Albert Johnson Creek 
Karluk lake
tooth of Karluk River to Karluk Lake _

Sta -eutde Reaicn

Yukon River
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DEPARTMENT OF LAW

ANUlUKAOL L 'AVKULL -OK

OFFICE OF THE ATTORNEY GENERAL

December 17, 1996

c TONY KNOWLES, GOVERNOR 

PLEASE REPLY TO-

&  103! WEST JTH AVENUE SUITE ’an 
ANCHORAGE. ALASKA SSSOI-fsij 
PHONE. (907)269-5100
FAX: (907)276.3697

O  KEY BANK BUILDING
100 CUSHMAN ST.. SUITE 400
F a irb an ks , a la s k a  99701-4670
PHONE: (907) 451-2311
FAX. (907)451-2646

O  P.O BOX 110300-OlMOND COURT HOl
JUNEAU. ALASKA 9931I-O3C0 nCJ‘ 
PHONE: (907)465-3600
FAX: (90?; J £5-6 735

l<9 002

g E E T I F I E P  H A IL  -  R E T tJ p v  R E C E IP T  Hr . n n r .R 'r r . n

Bruce Babbitt 
Department of the Interior 
1849 C Street NW 
Washington, D.C. 20240

Dear Mr. Babbitt: 11
The State of Alaska intends to file real property quiet tit] j 

actions as to the submerged lands described on the llist attached as 
appendix A, and is providing you this notice pursuant to 28 U.S.C. 
S 2409a(m). Title to these lands passed to Alaska at statehood 
based on the equal footing doctrine, the Submerged| Land Act of May 
2 2, 1953, P.L. 63-31, 67 Stat. 29, 43 U.S.C. S§ 1301 et seg., and 
the Alaska Statehood Act of July 7, 1953, P.L. 85-508, 72 Stat.
339, 48,U.S.C. note preceding §21.

A t t a c h m e n t

Sincei-ely,

BRUCE M. BOTELHO 
ATTORNEY GENERAL

n n e  M.  
i E t a n t

Grace 
Attorney General

c c : Laurie Adams, Regional Solicitor, Department of Interior 
Tom Allen, State Director, Bureau of Land Management 
Niles Cesar, Area Director, Bureau of Indian I Affairs 
David B. Allen, Regional Director, Fish and Wildlife Service 
Robert Barbee, Regional Director, National Park Service

c j -c s u i
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c
APREETIDIX A

Coppex River Region 
Copper River

y o r t h e r n  R e g i o n  
Kuk River 
Meade River 
Kukpowruk River

Bristol Bay Region 
Arolik River 
Kane)ptok River 
Kisaralik River 
Goodnews River 
Togiak River

r  -
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Return To Navigability Pace

State Policy on Navigability
Table o f  Contents:

• I. Identifying and Protecting State Title to the Beds of Navigability
0 Riparian Rights and Statute of Limitations 
° Navigability Criteria 
0 Navigability Criteria Disputes 
0 Identification o f Navigable Waters'
0 Navigable Waters within Pre-Statehood Federal Withdrawals 
0 Navigable Waters within ANILCA Conservation Svstem Units

• II. Legal and Policy Guidelines Governing M anagem ent of 
Submerged Lands and Public W aters
0 Public Trust Doctrine 
° Public Waters
c Boundaries o f Navigable Waters 
0 Conclusion

Policies and Proceduces on Ownership 
and Management of Navigable and Public Waters

J u n e  1 8 , 1 9 9 6  S t a t e  o w n e r s h i p  o f  t h e  b e d s  o f  n a v i g a b l e  w a t e r s  i s  a n  
i n h e r e n t  a t t r i b u t e  o f  s t a t e  s o v e r e i g n t y  p r o t e c t e d  b y  t h e  U n i t e d  S t a t e s  
C o n s t i t u t i o n .  U t a h  v .  U n i t e d  S t a t e s ,  48*2 U . S .  1 9 3  ( 1 9 3 7 ) .  U n d e r  t h e  
d o c t r i n e ,  a l l  s t a t e s  e n t e r  t h e  U n i o n  o n  a n  e q u a l  f o o t i n g  w i t h  r e s p e c t  
t o  s o v e r e i g n  r i g h t s  a n d  p o w e r s ,  t i t l e  t o  t h e  b e d s  o f  n a v i g a b l e  w a t e r s  
i n  A l a s k a  v e s t e d  i n  t h e  n e w l y  f o r m e d  S t a t e  o f  A l a s k a  i n  1 9 5 9 .  I n  
a d d i t i o n ,  u n d e r  t h e  . A l a s k a  C o n s t i t u t i o n  a n d  t h e  p u b l i c  t r u s t  d o c t r i n e ,  
a l l  w a t e r s  i n  t h e  s t a t e  a r e  h e l d  a n d  m a n a g e d  b y  t h e  s t a t e  i n  t r u s t  f o r
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t h e  u s e  o f  t h e  p e o p l e ,  r e g a r d l e s s  o f  n a v i g a b i l i t y  a n d  o w n e r s h i p  o f  t h e  
s u b m e r g e d  l a n d s  u n d e r  t h e  E q u a l  F o o t i n g  D o c t r i n e .

T h e  p u r p o s e  o f  t h i s  p a p e r  i s  t o  d e s c r i b e  t h e  S t a t e  o f  A l a s k a ' s  p o l i c i e s  
a n d  p r o c e d u r e s  f o r  i d e n t i f y i n g  a n d  p r o t e c t i n g  t h e  s t a t e ' s  t i t l e  t o  t h e  
b e d s  o f  n a v i g a b l e  w a t e r s .  I n  a d d i t i o n ,  t h i s  p a p e r  o u t l i n e s  t h e  l e g a l  
a n d  p o l i c y  c o n s i d e r a t i o n s  w h i c h  g u i d e  t h e  o w n e r s h i p  a n d  m a n a g e m e n t  o f  
s u b m e r g e d  l a n d s  a n d  p u b l i c  w a t e r s .

I. IDENTIFYING AND PROTECTING STATE TITLE TO 
THE BEDS OF NAVIGABLE WATERS
I d e n t i f i c a t i o n  a n d  m a n a g e m e n t  o f  t h e  b e d s  o f  n a v i g a b l e  w a t e r s  i s  a n  
i m p o r t a n t  p o l i c y  o f  t h e  S t a t e  o f  A l a s k a .  I n  1 9 8 0 ,  t h e  s t a t e  e s t a b l i s h e d  
a c o m p r e h e n s i v e  n a v i g a b i l i t y  p r o g r a m  t o  r e s p o n d  t o  f e d e r a l  l a n d  
c o n v e y a n c e s  a n d  l a n d  m a n a g e m e n t  a c t i v i t i e s  u n d e r  t h e  A l a s k a  S t a t e h o o d  
a c t ,  t h e  A l a s k a  N a t i v e  C l a i m s  S e t t l e m e n t  A c t  (ANCSA), a n d  t h e  A l a s k a  
N a t i o n a l  I n t e r e s t  L a n d s  C o n s e r v a t i o n  A c t  (A N IL C A ) . P u r s u a n t  t o  t h e  
p r o v i s i o n s  o f  t h o s e  a c t s ,  t h e  f e d e r a l  g o v e r n m e n t  h a s  i s s u e d  
n a v i g a b i l i t y  d e t e r m i n a t i o n s  f o r  t h o u s a n d s  o f  l a k e s ,  r i v  r s ,  a n d  s t r e a m s  
t h r o u g h o u t  t h e  s t a t e  i n  a n  e f f o r t  t o  d e t e r m i n e  w h e t h e r  t n e  s t a t e  o r  
f e d e r a l  g o v e r n m e n t  ow ns  t h e  s u b m e r g e d  l a n d s .  N a v i g a b i l i t y  
d e t e r m i n a t i o n s  a r e  a l s o  m a d e  p r i o r  t o  m a n y  s t a t e  l a n d . d i s p o s a l s  t o  
i n s u r e  t h a t  a d e q u a t e  p u b l i c  u s e  e a s e m e n t s  a r e  r e s e r v e d .

T h e  b a s i c  p u r p o s e  o f  t h e  s t a t e ' s  p r o g r a m  i s  t o  p r o t e c t  t h e  p u b l i c  
r i g h t s  a s s o c i a t e d  w i t h  n a v i g a b l e  w a t e r s ,  i n c l u d i n g ,  i n  p a r t i c u l a r ,  t h e  
s t a t e ' s  t i t l e  t o  t h e  s u b m e r g e d  l a n d s .  B e c a u s e  s t a t e  a n d  n a t i v e  l a n d  
s e l e c t i o n s  a n d  f e d e r a l  c o n s e r v a t i o n  u n i t s  b l a n k e t  t h e  s t a t e ,  
n a v i g a b i l i t y  q u e s t i o n s  h a v e  a r i s e n  f o r  r i v e r s ,  l a k e s ,  a n d  s t r e a m s  
t h r o u g h o u t  A l a s k a .  T h e  n a v i g a b i l i t y  o f  m a n y  o f  t h o s e  w a t e r b o d i e s  h a r  a 
I r e a a y  b e e n  e s t a b l i s h e d .  T h e r e  a r e  h u n d r e d s  o f  o t h e r s ,  
h o w e v e r ,  w h e r e  n a v i g a b i l i t y  i s  n o t  y e t  d e t e r m i n e d .

To h e l p  r e s o l v e  t h e s e  n a v i g a b i l i t y  d i s p u t e s ,  a  m a j o r  g o a l  o f  t h e  
s t a t e ' s  n a v i g a b i l i t y  p r o g r a m  i s  t o  i d e n t i f y  t h e  p r o p e r  c r i t e r i a  f o r  
d e t e r m i n i n g  t i t l e  n a v i g a b i l i t y  i n  A l a s k a  a n d  t o  g a t h e r  s u f f i c i e n t  
i n f o r m a t i o n  a b o u t  t h e  u s e s  a n d  p h y s i c a l  c h a r a c t e r i s t i c s  o f  i n d i v i d u a l  
w a t e r b o d i e s  s o  t h a t  a c c u r a t e  n a v i g a b i l i t y  d e t e r m i n a t i o n s  c a n  b e  made  a s  
d i s p u t e s  a r i s e .  O t h e r  i m p o r t a n t  a s p e c t s  o f  t h e  p r o g r a m  i n c l u d e  
m o n i t o r i n g  f e d e r a l  l a n d  c o n v e y a n c e  a n d  m a n a g e m e n t  p r o g r a m s  t o  i d e n t i f y  
p a r t i c u l a r  n a v i g a b i l i t y  d i s p u t e s ,  s e e k i n g  c o o p e r a t i v e  r e s o l u t i o n  o f  
n a v i g a b i l i t y  p r o b l e m s  t h r o u g h  n e g o t i a t i o n s  a n d  l e g i s l a t i o n ,  a n d  
p r e p a r i n g  f o r  s t a t e w i d e  n a v i g a b i l i t y  l i t i g a t i o n .

P e t u r n  co  Ta b l e  o f  C o n t e n t s
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D i s p u t e s  o v e r  o w n e r s h i p  o f  s u b m e r g e d  l a n d s  i n  A l a s k a  h a v e  a r i s e n  u n d e r
a v a r i e t y  o f  c i r c u m s t a n c e s .  The  p r i n c i p a l  s o u r c e  o f  t h e  d i s p u t e s  i n
A l a s k a  i s  t h e  s u r v e y  a n d  a c r e a g e  a c c o u n t i n g  s y s t e m  u s e d  b y  t h e  f e d e r a l  
g o v e r n m e n t  f o r  c o n v e y i n g  l a n d  t o  t h e  s t a t e  a n d  n a t i v e  c o r p o r a t i o n s .

T h e  s t a n d a r d  p r o c e d u r e s  f o r  s u r v e y i n g  a n d  c o n v e y i n g  f e d e r a l  l a n d  a r e  
f o u n d  i n  t h e  M a n u a l  o f  I n s t r u c t i o n s  f o r  t h e  S u r v e y  o f  t h e  P u b l i c  L a n d s  
o f  t h e  U n i t e d  S t a t e s ,  g e n e r a l l y  know n a s  t h e  BLM M a n u a l  o f  S u r v e y i n g  
I n s t r u c t i o n s .  U n d e r  t h o s e  p r o c e d u r e s ,  c o n s i s t e n t l y  u s e d  i n  e v e r y  
p u b l i c  l a n d  s t a t e  e x c e p t  A l a s k a ,  o n l y  u p l a n d s  a r e  s u r v e y e d  a n d  c o n v e y e d  
i n  f u l f i l l m e n t  o f  a c r e a g e  e n t i t l e m e n t s ,  n o t  s u b m e r g e d  l a n d s .  T h e  
s u r v e y  r u l e s  r e q u i r e  t h a t  a l l  l a k e s  50 a c r e s  o r  l a r g e r ,  a n d  r i v e r s  a n d  
s t r e a m s  t h r e e  c h a i n s  (198  f e e t )  i n  w i d t h  o r  w i d e r ,  r e g a r d l e s s  o f  
n a v i g a b i l i t y ,  b e  m e a n d e r e d  a n d  s e g r e g a t e d  ( e x c l u d e d )  f r o m  t h e  s u r v e y e d  
p u b l i c  l a n d s .  O n l y  t h e  s u r v e y e d  u p l a n d s  a r e  c o n v e y e d .  T h e  a c r e a g e  o f  
m e a n d e r e d  r i v e r s ,  l a k e s ,  a n d  s t r e a m s  i s  n o t  i n c l u d e d  i n  c o m p u t i n g  t h e  
a m o u n t  o f  l a n d  i n v o l v e d  i n  t h e  c o n v e y a n c e .

I n  A l a s k a ,  h o w e v e r ,  t h e  f e d e r a l  g o v e r n m e n t  h a d  n o c  c o n s i s t e n t l y
f o l l o w e d  t h e s e  s u r v e y  r u l e s .  U n t i l  1 9 8 3 ,  t h e  f e d e r a l  g o v e r n m e n t  
t r e a t e d  s u b m e r g e d  l a n d s  t h e  s am e  a s  u p l a n d s .  A l l  b o d i e s  o f  w a t e r  t h a t  
w e r e  c o n s i d e r e d  n o n - n a v i g a b l e  b y  t h e  f e d e r a l  g o v e r n m e n t ,  r e g a r d l e s s  o f  
s i z e ,  w e r e  s u r v e y e d  a s  t h o u g h  t h e y  w e r e  u p l a n d s  a n d  t h e  a c r e a g e  o f  
s u b m e r g e d  l a n d s  w a s  c h a r g e d  a g a i n s t  t h e  t o t a l  a c r e a g e  e n t i t l e m e n t .

B e c a u s e  o f  t h e s e  c o n v e y a n c e  p r o c e d u r e s ,  t h e  n a v i g a b i l i t y  o f  w a t e r b o d i e s  
i n  A l a s k a  h a s  b e e n  a n  i s s u e  o f  c o n t e n t i o n  s i n c e  t h e  e n a c t m e n t  o f  t h e  
A l a s k a  S t a t e h o o d  A c t  a n d  ANCSA. I n  a d d i t i o n  t o  t h e  p r o b l e m s  c a u s e d  b y  
a  l a c k  o f  i n f o r m a t i o n  a b o u t  m any  w a t e r b o d i e s ,  t h e  s i t u a t i o n  w as  
e x a c e r b a t e d  b y  t h e  n a r r o w  d e f i n i t i o n  o f  n a v i g a b i l i t y  u s e d  b y  t h e  
f e d e r a l  g o v e r n m e n t .  H u n d r e d s  o f  r i v e r s ,  l a k e s ,  a n d  s t r e a m s  c o n s i d e r e d  
n a v i g a b l e  b y  t h e  s t a t e  w e r e  d e t e r m i n e d  n o n - n a v i g a b l e  b y  t h e  f e d e r a l  
g o v e r n m e n t .

I n  1 9 8 3 ,  f o l l o w i n g  y e a r s  o f  n e g o t i a t i o n s ,  l a w s u i t s  a n d  l e g i s l a t i v e  
a t t e m p t s  t o  s o l v e  t h e  n a v i g a b i l i t y  p r o b l e m s  c r e a t e d  b y  t h e  u n u s u a l  
s u r v e y  a n d  c o n v e y a n c e  p r o c e d u r e s  i n  A l a s k a ,  t h e  S t a t e  o f  A l a s k a ,  t h e  
U n i t e d  S t a t e s  D e p a r t m e n t  o f  t h e  I n t e r i o r  a n d  t h e  A l a s k a  F e d e r a t i o n  o f  
N a t i v e s  (AFN) a g r e e d  t h a t  t h e  s t a n d a r d  r u l e s  o f  s u r v e y  s h o u l d  b e  
f o l l o w e d  f o r  l a n d  c o n v e y a n c e s  i n  A . l a s k a .  T h e  e f f e c t  o f  t h a t  d e c i s i o n  
w as  t o  t r e a t  A l a s k a  s u r v e y s  a n d  I t i d  c o n v e y a n c e s  l i k e  f e d e r a l  l a n d  
s u r v e y s  a n d  c o n v e y a n c e s  i n  o t h e  • s t a t e s .  T h e  r e c i p i e n t s  o f  c o n v e y a n c e s  
f r o m  t h e  f e d e r a l  g o v e r n m e n t  a r e  c h a r g e d  o n l y  f o r  t h e  a m o u n t  o f  p u b l i c  
l a n d  t h a t  i s  c a l c u l a t e d  b y  t h e  s u r v e y ,  w h i c h  d o e s  n o t  i n c l u d e  t h e  a r e a s
o f  m e a n d e r e d  r i v e r s ,  l a k e s  a n d  s t r e a m s .

T h e  u s e  o f  t h e s e  s u r v e y  p r o c e d u r e s  h a s  e l i m i n a t e d  m a n y  o f  t h e  p r o b l e m s  
a s s o c i a t e d  w i t h  t h e  f e d e r a l  l a n d  c o n v e y a n c e  p r o g r a m s  i n  A . l a s k a .  
S u b m e r g e d  l a n d s  a r e  no  l o n g e r  b e i n g  c o n v e y e d  t o  f u l f i l l  a c r e a g e  
e n t i t l e m e n t s .  W i t h  t h e  e x c e p t i o n  o f  l a k e s  s m a l l e r  t h a n  50  a c r e s  a n d  
s t r e a m s  n a r r o w e r  t h a n  1 98  f e e t ,  n a v i g a b i l i t y  d e t e r m i n a t i o n s  a r e  n o  
l o n g e r  b e i n g  m a d e  p r i o r  t o  f e d e r a l  l a n d  c o n v e y a n c e s .  D e t e r m i n a t i o n s  o f
o w n e r s h i p  o f  s u b m e r g e d  l a n d s  c a n  b e  p u t  o f f  u n t i l  a  n a t u r a l  r e s o u r c e
u s e  o r  c o n f l i c t  r e q u i r e s  r e s o l u t i o n ,  s u c h  a s  i s s u a n c e  o f  a n  o i l  a n d  g a s
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T h r o u g h  t h e  j o i n t  e f f o r t s  o f  t h e  S t a t e  o f  A . l a s k a ,  A.FN, a n d  t h e  
D e p a r t m e n t  o f  t h e  I n t e r i o r ,  t h e  1S83 d e c i s i o n  t o  u s e  t h e  s t a n d a r d  
s u r v e y  p r o c e d u r e s  f o r  l a n d  c o n v e y a n c e s  i n  A l a s k a  w a s  l e g i s l a t i v e l y  
a p p r o v e d  i n  A u g u s t  1 9 8 8  w h e n  t h e  U n i t e d  S t a t e s  C o n g r e s s  p a s s e d  
l e g i s l a t i o n  (94 S t a t .  2 4 3 0 )  a m e n d i n g  S e c t i o n  9 01  o f  t h e  A l a s k a  N a t i o n a l  
I n t e r e s t  L a n d s  C o n s e r v a t i o n  A.ct ,  c o d i f i e d  a t  43 U . S . C .  1 6 3 1 .  T h e  1988  
a m e n d m e n t ,  s o m e t i m e s  r e f e r r e d  t o  a s  t h e  A . l a s k a  S u b m e r g e d  L a n d s  A c t ,  
r e q u i r e s  t h a t  t h e  s t a n d a r d  r u l e s  o f  s u r v e y  i n  t h e  BLM M a n u a l  o f  
S u r v e y i n g  I n s t r u c t i o n s  b e  u s e d  f o r  a l l  f e d e r a l  s u r v e y s  u n d e r  t h e  A . la ska  
S t a t e h o o d  A c t  a n d  ANCSA.. T h e  1 9 8 8  a m e n d m e n t  a l s o  r e p e a l e d  t h e  S e c t i o n  
901  s t a t u t e  o f  l i m i t a t i o n s  t h a t  w o u l d  h a v e  r e q u i r e d  t h e  s t a t e  t o  f i l e  a 
l a w s u i t  w i t h i n  a  v e r y  s h o r t  p e r i o d  o f  t i m e  i n  o r d e r  t o  p r e s e r v e  i t s  
t i t l e  t o  t h e  b e d s  o f  n a v i g a b l e  w a t e r s  c o n v e y e d  t o  n a t i v e  c o r p o r a t i o n s  
b y  t h e  f e d e r a l  g o v e r n m e n t  a s  a  r e s u l t  o f  e r r o n e o u s  n a v i g a b i l i t y  
d e t e r m i n a t i o n s ,  p o o r  m a p s ,  s u r v e y s  o r  w h a t e v e r .

E v e n  w i t h  t h i s  l e g i s l a t i o n ,  a  m a j o r  p r o b l e m  c o n c e r n i n g  n a v i g a b i l i t y  
d e c i s i o n s  m ade  b y  t h e  f e d e r a l  g o v e r n m e n t  u n d e r  t h e  o l d  s y s t e m  r e m a i n s  
u n r e s o l v e d .  A t  i s s u e  a r e  t h e  h u n d r e d s  o f  e r r o n e o u s  n o n - n a v i g a b i l i t y  
d e c i s i o n s  a n d  t h e  r e s u l t i n g  s u b m e r g e d  l a n d  c o n v e y a n c e s  m a d e  t o  ANCSA 
c o r p o r a t i o n s  m  p r e v i o u s  y e a r s .  I n  a d d i t i o n ,  t o  c o m p l y  w i t h  t h e  
m e a n d e r i n g  r e q u i r e m e n t s  o f  t h e  BLM S u r v e y  M a n u a l ,  t h e  f e d e r a l  
g o v e r n m e n t  i s  s t i l l  r e q u i r e d  t o  m a k e  n a v i g a b i l i t y  d e t e r m i n a t i o n s  f o r  
l a k e s  s m a l l e r  t h a n  50 a c r e s  a n d  r i v e r s  o r  s t r e a m s  n a r r o w e r  t h a n  198 
f e e t  i n  w i d t h  t o  d e t e r m i n e  i f  t h e s e  w a t e r s  m u s t  b e  m e a n d e r e d .

. R e t u r n  t o  Table  o f  Concen t s

NAVIGABILITY CRITERIA

T h e  g r e a t e s t  h u r d l e  t o  o v e r c o m e  i n  t h e  s t a t e ' s  e f f o r t s  t o  i d e n t i f y  a n d  
m a n a g e  n a v i g a b l e  w a t e r s  h a s  b e e n  t h e  l o n g -  s t a n d i n g  d i f f e r e n c e s  o f  
o p i n i o n  b e t w e e n  t h e  S t a t e  o f  A . l a s k a  a n d  t h e  U n i t e d  S t a t e s  r e g a r d i n g  t h e  
a p p l i c a t i o n  o f  t h e  t e s t  f o r  d e t e r m i n i n g  t i t l e  n a v i g a b i l i t y .
N a v i g a b i l i t y  i s  a  q u e s t i o n  o f  f a c t ,  n o t  a  s i m p l e  l e g a l  f o r m u l a .  
V a r i a t i o n s  i n  w a t e r b o d y  u s e  t h a t  r e s u l t  f r o m  d i f f e r e n t  p h y s i c a l  
c h a r a c t e r i s t i c s  a n d  t r a n s p o r t a c i o n  m e t h o d s  a n d  n e e d s  m u s t  b e  t a k e n  
i n t o  a c c o u n t . T h e r e  a r e  m any  l e g a l  p r e c e d e n t s  f o r  d e t e r m i n i n g  
n a v i g a b i l i t y  i n  o t h e r  s t a t e s  b a s e d  u p o n  t h e  p a r t i c u l a r  f a c t s  p r e s e n t e d  
i n  t h o s e  c a s e s .  I n  A l a s k a ,  t h o u g h ,  we a r e  j u s t  b e g i n n i n g  t o  g e t  t h e  
f i n a l  c o u r t  d e c i s i o n s  t h a t  a r e  n e c e s s a r y  t o  p r o v i d e  l e g a l  g u i d a n c e  f o r  
a c c u r a t e  n a v i g a b i l i t y  d e t e r m i n a t i o n s .

T h e  p h y s i c a l  c h a r a c t e r i s t i c s  a n d  u s e s  o f  a  w a t e r b o d y  u s e d  b y  t h e  s t a t e  
f o r  a s s e r t i n g  n a v i g a b i l i t y ,  c o m m o n ly  r e f e r r e d  t o  a s  n a v i g a b i l i t y  
" c r i t e r i a " ,  a r e  b a s e d  u p o n  l e g a l  p r i n c i p l e s  t h a t  h a v e  b e e n  e s t a b l i s h e d  
b y  t h e  f e d e r a l  c o u r t s .  T h e s e  c r i t e r i a  a r e  a p p l i e d  t o  r i v e r s ,  l a k e s ,  
a n d  s t r e a m s  t h r o u g h o u t  t h e  s t a t e  a n d  t a k e  i n t o  a c c o u n t  A l a s k a ' s  
g e o g r a p h y ,  e c o n o m y ,  c u s t o m a r y  m o d e s  o f  w a t e r - b a s e d  t r a n s p o r t a t i o n ,  a n d  
t h e  p a r t i c u l a r  p h y s i c a l  c h a r a c t e r i s t i c s  o f  t h e  w a t e r b o d y  u n d e r
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c o n s i d e r a t i o n .

T h e  f e d e r a l  t e s t  f o r  d e t e r m i n i n g  n a v i g a b i l i t y  w a s  e s t a b l i s h e d  o v e r  a 
h u n d r e d  y e a r s  a g e .  I n  t h e  l a n d m a r k  d e c i s i o n  o f  T h e  D a n i e l  B a l l ,  77 
U . S .  (19 W a l l . )  5 5 7 ,  5 6 3 ,  ( 1 8 7 0 ) ,  t h e  S u p r e m e  C o u r t  d e c l a r e d :

T h o s e  r i v e r s  m u s t  b e  r e g a r d e d  a s  p u b l i c  n a v i g a b l e  r i v e r s  i n  l a w  
w h i c h  a r e  n a v i g a b l e  i n  f a c t .  And t h e y  a r e  n a v i g a b l e  i n  f a c t  when  
t h e y  a r e  u s e d ,  o r  a r e  s u s c e p t i b l e  o f  b e i n g  u s e d ,  i n  t h e i r  o r d i n a r y  
c o n d i t i o n ,  a s  h i g h w a y s  o f  c o m m e r c e ,  o v e r  w h i c h  t r a d e  a n d  t r a v e l  
a r e  o r  may b e  c o n d u c t e d  i n  t h e  c u s t o m a r y  m o d e s  o f  t r a d e  a n d  t r a v e l  
o n  w a t e r .

A l t h o u g h  T h e  D a n i e l  B a l l  t e s t  i s  a c c e p t e d  a s  t h e  c o r r e c t  s t a n d a r d  f o r  
d e t e r m i n i n g  n a v i g a b i l i t y ,  t h e r e  h a s  b e e n  a  l o t  o f  d i s a g r e e m e n t  o v e r  
a p p l i c a t i o n  o f  m a n y  o f  t h e  t e r m s  a n d  p h r a s e s  u s e d  i n  T h e  D a n i e l  B a l l  
t e s t  t o  t h e  s p e c i f i c  u s e s  o f  A l a s k a ' s  l a k e s ,  r i v e r s  a n d  s t r e a m s .  T h e  
S t a t e  o f  A l a s k a  u s e s  t h e  f o l l o w i n g  i n t e r p r e t a t i o n  o f  t h a t  t e s t  a s  t h e  
b a s i s  f o r  i t s  n a v i g a b i l i t y  p r o g r a m .

T h e  W a t e r b o d y  M u s t  Be U s a b l e  As a  H i g h w a y  F o r  t h e  T r a n s p o r t a t i o n  o f  
P e o p l e  o r  G o o d s .  I n t e r p r e t i n g  t h e  r e q u i r e m e n t s  t h a t  n a v i g a b l e  
w a t e r b o d i e s  b e  u s e d  o r  u s a b l e  a s  " h i g h w a y s  o f  c o m m e r c e " ,  t h e  c o u r t s  
h a v e  r u l e d  t h a t  t h e  c e n t r a l  t h e m e  o f  t i t l e  n a v i g a b i l i t y  i s  t h a t  t h e  
w a t e r b o d y  b e  c a p a b l e  o f  u s e  a s  a  h i g h w a y  w h i c h  p e o p l e  c a n  u s e  f o r  
t r a n s p o r t i n g  g o o d s  o r  f o r  t r a v e l .  N e i t h e r  t h e  t y p e s  o f  g o o d s  b e i n g  
t r a n s p o r t e d  n o r  t h e  p u r p o s e  o f  t h e  t r a v e l  a r e  i m p o r t a n t  i n  d e t e r m i n i n g  
n a v i g a b i l i t y .  T r a n s p o r t a t i o n  o n  w a t e r  a s s o c i a t e d  w i t h  r e c o g n i z e d  
c o m m e r c i a l  a c t i v i t i e s  i n  A l a s k a ,  s u c h  a s  m i n i n g ,  t i m b e r  h a r v e s t i n g ,  a n d  
t r a p p i n g  i s ,  e v i d e n c e  o f  n a v i g a b i l i t y .  T h e  u s e  o f  w a t e r b o d i e s  f o r  
t r a n s p o r t a t i o n  i n  c o n n e c t i o n  w i t h  n a t u r a l  r e s o u r c e s  e x p l o r a t i o n  o r  
d e v e l o p m e n t ,  g o v e r n m e n t  l a n d  m a n a g e m e n t ,  m a n a g e m e n t  o f  f i s h  a n d  game 
r e s o u r c e s ,  o r  s c i e n t i f i c  r e s e a r c h  i s  a l s o  e v i d e n c e  o f  n a v i g a b i l i t y .  
T r a v e l  b y  l o c a l  r e s i d e n t s  o r  v i s i t o r s  f o r  t h e  p u r p o s e  o f  h u n t i n g ,  
f i s h i n g ,  a n d  t r a p p i n g ,  o r  a s  a  m e a n s  o f  a c c e s s  t o  a n  a r e a  c a n  b e  u s e d  
t o  e s t a b l i s h  n a v i g a b i l i t y .  T h e  s a m e  h o l d s  f o r  r e c r e a t i o n a l  
t r a n s p o r t a t i o n ,  i n c l u d i n g  p e r s o n a l  t r a v e l  a n d  p r o f e s s i o n a l l y  g u i d e d  
t r i p s .

W a t e r s  W h i c h  A r e  C a p a b l e  o f  3 e i n g  U s e d  F o r  T r a n s p o r t i n g  P e r s o n s  a n d  
G o o d s ,  A l t h o u g h  N e t  A c t u a l l y  U s e d ,  A r e  N a v i g a b l e .  I t  i s  n o t  n e c e s s a r y  
t h a t  a  w a t e r b o d y  b e  a c t u a l l y  u s e d  f o r  t r a n s p o r t a t i o n  t o  b e  f o u n d  
n a v i g a b l e .  I t  i s  e n o u g h  t h a t  i t  i s  s u s c e p c i b l e ,  o r  p h y s i c a l l y  c a p a b l e ,  
o f  b e i n g  u s e d .  W h e t h e r  a  w a t e r b o d y  i s  s u s c e p t i b l e  o f  u s e  f o r  
t r a n s p o r t a t i o n  d e p e n d s  u p o n  t h e  p h y s i c a l  c h a r a c t e r i s t i c s  o f  t h e  w a t e r  
c o u r s e  s u c h  a s  l e n g t h ,  w i d t h ,  d e p t h ,  a n d ,  f o r  a  r i v e r ,  c u r r e n t  a n d  
g r a d i e n t .  I f  t h o s e  p h y s i c a l  c h a r a c t e r i s t i c s  d e m o n s t r a t e  t h a t  a  
w a t e r b o d y  c o u l d  b e  u s e d  f o r  t h e  t r a n s p o r t a t i o n  o f  p e r s o n s  o r  g o o d s ,  i t  
i s  l e g a l l y  n a v i g a b l e .

T h e  s u s c e p t i b i l i t y  e l e m e n t  o f  t i t l e  n a v i g a b i l i t y  i s  v e r y  i m p o r t a n t  f o r  
t h e  - d e n t i f i c a t i o n  o f  n a v i g a o l e  w a t e r b o d i e s  i n  A l a s k a .  B e c a u s e  o f  
A l a s k a ' s  s p a r s e  p o p u l a t i o n  a n d  l a c k  o f  d e v e l o p m e n t ,  t h e r e  a r e  h u n d r e d s  
o f  r e m o t e  r i v e r s ,  l a k e s ,  a n d  s t r e a m s  w h e r e  t h e r e  i s  l i t t l e  o r  n o
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e v i d e n c e  o f  a c t u a l  u s e .  B e c a u s e  o f  t h e i r  p h y s i c a l  c h a r a c t e r i s t i c s ,  
h o w e v e r ,  m any  o f  t h e s e  r e m o t e  w a t e r b o d i e s  c o u l d  b e  u s e d  f o r  
t r a n s p o r t i n g  p e o p l e  o r  g o o d s  i f  t h e r e  w as  a  n e e d .  U n d e r  t h e s e  
c i r c u m s t a n c e s ,  t h e y  a r e  c o n s i d e r e d  l e g a l l y  n a v i g a b l e .

T r a n s p o r t a t i o n  M u s t  Be C o n d u c t e d  I n  t h e  C u s t o m a r y  M o d e s  o f  T r a d e  a n d  
T r a v e l  On W a t e r .  A f i n d i n g  o f  n a v i g a b i l i t y  d o e s  n o t  r e q u i r e  u s e  o r  
c a p a b i l i t y  o f  u s e  b y  a n y  p a r t i c u l a r  m ode  o f  t r a n s p o r t a t i o n ,  o n l y  t h a t  
t h e  m ode  b e  c u s t o m a r y .  T h e  c o u r t s  h a v e  h e l d  t h a t  c u s t o m a r y  m o d e s  o f  
t r a n s p o r t a t i o n  o n  w a t e r  i n c l u d e  a l l  r e c o g n i z e d  t y p e s  a n d  m e t h o d s  o f  
w a t e r  c a r r i a g e .  U n u s u a l  o r  f r e a k  c o n t r i v a n c e s  a d a p t e d  f o r  u s e  o n l y  on  
a  p a r t i c u l a r  s t r e a m  a r e  e x c l u d e d .  C u s t o m a r y  m o d e s  o f  t r a d e  a n d  t r a v e l  
o n  w a t e r  i n  A l a s k a  i n c l u d e ,  b u t  a r e  n o t  l i m i t e d  t o ,  b a r g e s ,  s c o w s ,  
t u n n e l  b o a t s ,  f l a t - b o t t o m  b o a t s ,  p o l i n g  b o a t s ,  r i v e r  b o a t s ,  b o a t s  
p r o p e l l e d  b y  j e t  u n i t s ,  i n f l a t a b l e  b o a t s ,  a n d  c a n o e s .  I n  p l a c e s  
s u i t a b l e  f o r  h a r v e s t i n g  t i m b e r ,  t h e  f l o t a t i o n  o f  l o g s  i s  c o n s i d e r e d  a  
c u s t o m a r y  mode o f  t r a n s p o r t a t i o n .

T h e  mode  o f  t r a v e l  m u s t  a l s o . b e  p r i m a r i l y  w a t e r b o r n e .  B o a t s  w h i c h  may 
b e  t a k e n  f o r  s h o r t ,  o v e r l a n d  p o r t a g e s  q u a l i f y .  T h e  c o u r t s  h a v e  r u l e d  
t h a t  t h e  u s e  o f  a l a k e  f o r  t a k e o f f s  a n d  l a n d i n g s  b y  f l o a t p l a n e s  i s  
i n s u f f i c i e n t ,  i n  a n d  o f  i t s e l f ,  t o  e s t a b l i s h  n a v i g a b i l i t y .

W i t h o u t  e x p r e s s l y  r e j e c t i n g  t h e  c l a i m ,  a t  l e a s t  t w o  c o u r t  d e c i s i o n s  i n  
A l a s k a  h a v e  s u g g e s t e d  t h a t  w i n t e r  t r a v e l  o n  t h e  s u r f a c e  o f  a  f r o z e n  
r i v e r  o r  l a k e  i s  p r o b a b l y  n o t  e v i d e n c e  o f  n a v i g a b i l i t y .  T he  r i v e r s  
i n v o l v e d  i n  t h e  two a d j u d i c a t e d  c a s e s  w e r e  b o t h  f o u n d  n a v i g a b l e  b a s e d  
u p o n  sum m er  u s e  b y  b o a t s ,  h o w e v e r ,  a n d  i t  a p p e a r s  l i k e l y  t h a t  m o s t  
w a t e r b o d i e s  i n  . A l a s k a  t h a t  a r e  u s e d  a s  h i g h w a y s  i n  w i n t e r  c a n  a l s o  b e  
t r a v e l l e d  b y  a t  l e a s t  s m a l l  b o a t s  i n  t h e  s u m m e r .  B e c a u s e  o f  t h i s ,  t h e  
s t a t e  n e e d  n o t  r e l y  u p o n  w i n t e r  t r a v e l  t o  s u p p o r t  n a v i g a b i l i t y .

W a t e r s  M u s t  Be N a v i g a b l e  I n  T h e i r  N a t u r a l  a n d  O r d i n a r y  C o n d i t i o n .  A 
w a t e r b o d y  w h i c h  c a n  b e  u s e d  f o r  t r a n s p o r t a t i o n  o n l y  b e c a u s e  o f  
s u b s t a n t i a l  m a n -m a d e  i m p r o v e m e n t s  t o  t h e  c o n d i t i o n  o f  t h e  w a t e r c o u r s e  
i s  n o t  n a v i g a b l e  f o r  t i t l e  p u r p o s e s .  H o w e v e r ,  i f  t r a n s p o r t a t i o n  d o e s  
o r  c o u l d  o c c u r  o n  t h e  w a t e r b o d y  e v e n  w i t h o u t  t h e  i m p r o v e m e n t s  a n d  t h e  
i m p r o v e m e n t s  w o u l d  o n l y  m a k e  t r a n s p o r t a t i o n  e a s i e r  o r  f a s t e r  o r  
p o s s i b l e  f o r  l a r g e r  b o a t s  ( e . g . ,  d r e d g i n g ) ,  i t  i s  s t i l l  c o n s i d e r e d  
n a v i g a b l e  f o r  t i t l e  p u r p o s e s .

T h e  p r e s e n c e  o f  p h y s i c a l  o b s t r u c t i o n s  t o  n a v i g a t i o n  ( r a p i d s ,  f a l l s ,  
l o g - j a m s ,  e t c . )  d o e s  n o t  r e n d e r  a  w a t e r w a y  n o n -  n a v i g a b l e  i f  t h e  
o b s t r u c t i o n  c a n  b e  n a v i g a t e d  d e s p i t e  t h e  d i f f i c u l t i e s  o r  i f  t h e  
o b s t r u c t i o n  c a n  b e  a v o i d e d  b y  o t h e r  m e a n s ,  s u c h  a s  p o r t a g i n g ,  l i n i n g ,  
o r  p o l i n g .  A w a t e r b o d y  i s  a l s o  n a v i g a b l e  e v e n  i f  s e a s o n a l  f l u c t u a t i o n s  
d o  n o t  a l l o w  i t  t o  b e  n a v i g a t e d  a t  a l l  t i m e s  o f  t h e  y e a r .  H o w e v e r ,  a 
w a t e r b o d y  w h i c h  i s  o n l y  n a v i g a b l e  a t  i n f r e q u e n t  a n d  u n p r e d i c t a b l e  
p e r i o d s  o f  h i g h  w a t e r  i s  n o t  n o r m a l l y  c o n s i d e r e d  n a v i g a b l e .  The  f a c t  
t h a t  a w a t e r b o d y  may b e  f r o z e n  f o r  s e v e r a l  m o n t h s  o f  t h e  y e a r  d o e s  n o t  
r e n d e r  i t  n o n - n a v i g a b l e  i f  i t  i s  n a v i g a b l e  i n  i t s  u n f r o z e n  c o n d i t i o n .

T i t l e  N a v i g a b i l i t y  I s  D e t e r m i n e d  As Of T h e  D a t e  Of  S t a t e h o o d .  To b e  
c o n s i d e r e d  n a v i g a b l e  f o r  t i t l e  p u r p o s e s ,  t h e  w a t e r b o d y  m u s t  h a v e  b e e n
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n a v i g a b l e  i n  1 9 5 9  (w h e n  . A l a s k a  b e c a m e  a  s t a t e )  . T h i s  e l e m e n t  o f  t h e  
n a v i g a b i l i t y  t e s t  f o c u s e s  o n  t h e  p h y s i c a l  c h a r a c t e r i s t i c s  o f  t h e  
w a t e r b o d y  a n d  w h e t h e r  t h o s e  c h a r a c t e r i s t i c s  h a v e  c h a n g e d  s i g n i f i c a n t l y  
s i n c e  s t a t e h o o d .  M o s t  w a t e r b o d i e s  h a v e  n o t  p h y s i c a l l y  c h a n g e d  e n o u g h  
s i n c e  s t a t e h o o d  t o  a l t e r  t h e i r  n a v i g a b i l i t y .  .A s s u m i n g  t h e r e  h a v e  b e e n  
n o  s i g n i f i c a n t  c h a n g e s  i n  t h e  p h y s i c a l  c h a r a c t e r i s t i c s  o f  t h e  
w a t e r b o d y ,  a  w a t e r b o d y  t h a t  i s  n a v i g a b l e  t o d a y  w o u l d  b e  c o n s i d e r e d  
l e g a l l y  n a v i g a b l e  i n  1 9 5 9  a s  w e l l .  E x c e p t i o n s  m i g h t  i n c l u d e  t h e  
c r e a t i o n ,  b y  n a t u r a l  o r  m a n - m a d e  c a u s e s  a f t e r  s t a t e h o o d ,  o f  a t o t a l l y  
new l a k e ,  r i v e r ,  o r  c a n a l  now u s e d  f o r  n a v i g a t i o n .  S u c h  a  w a t e r b o d y  
w o u l d  n o t  b e  c o n s i d e r e d  n a v i g a b l e  f o r  t i t l e  p u r p o s e s .  C o n v e r s e l y ,  a 
w a t e r b o d y  w h i c h  w a s  n a v i g a b l e  i n  1959  b u t ,  b e c a u s e  o f  n a t u r a l  o r  
m a n -m a d e  p h y s i c a l  c h a n g e s ,  i s  no  l o n g e r  n a v i g a b l e  i n  f a c t  w o u l d  s t i l l  
b e  c o n s i d e r e d  n a v i g a b l e  f o r  t i t l e  p u r p o s e s .

Recurn t o  Tab l e  o f  Co nc en t s

NAVIGABILITY CRITERIA DISPUTES

B e c a u s e  o f  d i f f e r i n g  l e g a l  i n t e r p r e t a t i o n s  o f  c o u r t  n a v i g a b i l i t y  
d e c i s i o n s ,  s e v e r a l  a s p e c t s  o f  t h e  c r i t e r i a  u s e d  b y  t h e  s t a t e  t o  
d e t e r m i n e  n a v i g a b i l i t y  h a v e  b e e n  d i s p u t e d  b y  t h e  f e d e r a l  g o v e r n m e n t .
As a direct result of these criteria disputes, many waterbodies 
considered navigable by the state have been determined non-navigable by 
the federal government.

T he  m a j o r  c r i t e r i a  d i s p u t e  h a s  b e e n  o v e r  t h e  t y p e  o r  p u r p o s e  o f  t h e  
t r a n s p o r t a t i o n  r e q u i r e d  t o  e s t a b l i s h  n a v i g a b i l i t y .  T h e  f e d e r a l  
g o v e r n m e n t  h a s  a s s e r t e d  t h a t  a  w a t e r w a y  m u s t  b e  u s e d ,  o r  c a p a b l e  o f  
u s e ,  f o r  t r a n s p o r t i n g  c o m m e r c e  t o  b e  c o n s i d e r e d  n a v i g a b l e .  O t h e r ,  
" n o n c o m m e r c i a l "  t r a n s p o r t a t i o n  u s e s  a r e  n o t  c o n s i d e r e d  s u f f i c i e n t  t o  
e s t a b l i s h  n a v i g a b i l i t y .  I n  t h i s  c o n t e x t ,  t h e  f e d e r a l  g o v e r n m e n t  h a s  
c l a i m e d  t h a t  t h e  o n l y  r e l e v a n t  " c o m m e r c i a l "  t r a n s p o r t a t i o n  i s  t h e  
d i s t r i b u t i o n  o f  g o o d s  f o r  s a l e  o r  b a r t e r ,  o r  t h e  t r a n s p o r t a t i o n  f o r  
h i r e  o f  p e o p l e  o r  t h i n g s .  T h e  f e d e r a l  g o v e r n m e n t  h a s  a d m i t t e d  t h a t  
p r o f e s s i o n a l l y  g u i d e d  t r a n s p o r t a t i o n  o n  A l a s k a ' s  r i v e r s ,  l a k e s  a n d  
s t r e a m s  c o n s t i t u t e s  c o m m e r c e ,  b u t  n e v e r t h e l e s s  h a s  a r g u e d  t h a t  t h e  
w a t e r s  a r e  n o t  b e i n g  u s e d  a s  a  n a v i g a b l e  " h i g h w a y "  w h e n  r e c r e a t i o n  i s  
i n v o l v e d ,  b u t  r a t h e r  m o r e  a s  a n  a m u s e m e n t  p a r k .  T h e  f e d e r a l  g o v e r n m e n t  
h a s  t h e r e f o r e  c l a i m e d  t h a t  w a t e r s  u s e d  o n l y  f o r  c o m m e r c i a l  r e c r e a t i o n  
a r e  l e g a l l y  n o n n a v i g a b l e  e v e n  t h o u g h  t h e y  m ay  b e  n a v i g a b l e  i n  f a c t .

T h r o u g h  t h e  w o r k  c f  t h e  s t a t e ' s  n a v i g a b i l i t y  p r o g r a m ,  t h i s  d e f i n i t i o n  
h a s  b e e n  r e p e a t e d l y  r e j e c t e d  b y  t h e  c o u r t s ,  m o s t  r e c e n t l y  i n  t h e  
G u l k a n a  R i v e r  c a s e .  A l a s k a  v .  U n i t e d  S t a t e s ,  662  F . S u p p . 4 5 5  (D .A . l a s k a  
1 9 8 6 ) ,  a f f i r m e d  s u b  nom .  A l a s k a  v .  A h t n a ,  I n c . ,  8 91  F . 2 d  1401  ( 9 t h  
C i r .  1 9 8 9 ) .  A p p l y i n g  t h e  c o r r e c t  d e f i n i t i o n  o f  n a v i g a b i l i t y ,  many o f  
t h e  s u b m e r g e d  l a n d s  t h a t  t h e  f e d e r a l  g o v e r n m e n t  a t t e m p t e d  t o  c o n v e y  t o  
ANCSA c o r p o r a t i o n s  s h o u l d  h a v e  b e e n  r e c o g n i z e d  a s  b e l o n g i n g  t o  t h e  
s t a t e .  T h e  s t a t e  a p p e a l e d  m any  c o n v e y a n c e s  t o  p r o t e c t  i t s  t i t l e .  A.s 
o c c u r r e d  i n  t h e  K a n d i k - N a t i o n  R i v e r s  a p p e a l ,  A p p e a l  o f  D oyon ,  86 i . D .  
692 (.ANCA.3 1 9 7 9 ) ,  A l a s k a  N a t i v e  C o r p o r a t i o n s  a l s o  f o u n d  i t  n e c e s s a r y  t o
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c h a l l e n g e  e r r o n e o u s  f e d e r a l  d e t e r m i n a t i o n s  o f  n o n - n a v i g a b i l i t y  t o  
i n s u r e  t h e y  w o u l d  n o t  b e  d e p r i v e d  o f  a n y  p o r t i o n  o f  t h e i r  e n t i t l e m e n t  
b y  b e i n g  c h a r g e d  f o r  s u b m e r g e d  l a n d  o w n e d  b y  t h e  s t a t e .

T h e  f e d e r a l  g o v e r n m e n t  h a s  a l s o  a r g u e d  t h a t  a l u m i n u m  b o a t s ,  b o a t s  
p r o p e l l e d  b y  j e t  u n i t s ,  i n f l a t a b l e  b o a t s ,  a n d  c a n o e s  a r e  n o t  c u s t o m a r y  
m o d e s  o f  t r a v e l  f o r  t h e  p u r p o s e  o f  d e t e r m i n i n g  n a v i g a b i l i t y  i n  A l a s k a .  
As a  r e s u l t ,  m a n y  w a t e r b o d i e s  n a v i g a t e d  b y  t h e s e  t y p e s  o f  w a t e r c r a f t  
h a v e  b e e n  f o u n d  l e g a l l y  n o n - n a v i g a b l e  b y  t h e  f e d e r a l  g o v e r n m e n t .  The  
c l a i m  i s  t h a t  t h e s e  b o a t s  r e p r e s e n t  p o s t - s t a t e h o o d  t e c h n o l o g i c a l  
a d v a n c e s ,  a r e  t o o  s m a l l  t o  b e  c o n s i d e r e d  " c o m m e r c i a l " ,  o r  t h a t  m o s t  
" c o m m e r c i a l "  u s e  o f  t h e  w a t e r c r a f t  d e v e l o p e d  a f t e r  s t a t e h o o d .

A n o t h e r  n a v i g a b i l i t y  d i s p u t e  i n v o l v e s  r e m o t e ,  i s o l a t e d  l a k e s .  The  
f e d e r a l  g o v e r n m e n t  h a s  f o u n d  m a n y  o f  t h e s e  l a k e s  l e g a l l y  n o n - n a v i g a b l e ,  
e v e n  t h o u g h  t h e y  a r e  p h y s i c a l l y  c a p a b l e  o f  b e i n g  n a v i g a t e d .  The  
f e d e r a l  g o v e r n m e n t ’ s  c o n t e n t i o n  i s  t h a t  a  n a v i g a b l e  c o n n e c t i o n  t o  
a n o t h e r  a r e a  i s  n e c e s s a r y  t o  m a ke  t r a v e l  o n  a  r e m o t e  l a k e  w o r t h w h i l e .  
O t h e r w i s e ,  t h e  f e d e r a l  g o v e r n m e n t  v i e w s  t h e  l a c k  o f  d e v e l o p m e n t  i n  t h e  
a r e a  a r o u n d  t h e  i s o l a t e d  l a k e  a s  a n  i n d i c a t i o n  t h a t  t h e  l a k e  w i l l  n e v e r  
b e  u s e d  f o r  c o m m e r c i a l  t r a n s p o r t a t i o n .

To r e s o l v e  t h e s e  r . a v i g a b  . l i t v  c r i t e r i a  d i s p u t e s ,  t h e  s t a t e  h a s  a c t i v e l y  
p u r s u e d  a l i m i t e d  n u m b e r  o f  c o u r t  c a s e s  c h a l l e n g i n g  p a r t i c u l a r  f i n d i n g s  
o f  n o n - n a v i g a b i l i t y  b y  t h e  f e d e r a l  g o v e r n m e n t .  W i t h  t h e  s o l e  e x c e p t i o n  
o f  f l o a t p l a n e s ,  t h e  c o u r t s  h a v e  a g r e e d  w i t h  t h e  n a v i g a b i l i t y  c r i t e r i a  
p r e s e n t e d  b y  t h e  S t a t e  o f  A l a s k a  a n d  h a v e  r e j e c t e d  t h e  l i m i t a t i o n s  
s u g g e s t e d  b y  t h e  f e d e r a l  g o v e r n m e n t .  T h e s e  c a s e s  i n c l u d e :

G u- lkana  R i v e r .  I n  t h i s  c a s e ,  b o t h  i n  t h e  U . S .  D i s t r i c t  C o u r t  a n d  o n  
a p p e a l  t o  t h e  U . S .  C o u r t  o f  A p p e a l s ,  t h e  f e d e r a l  c o u r t s  r e j e c t e d  t h e  
f e d e r a l  g o v e r n m e n t ' s  r e s t r i c t i v e  i n t e r p r e t a t i o n  o f  t h e  p h r a s e  " h i g h w a y  
o f  c o m m e r c e "  i n  t h e  t i t l e  n a v i g a b i l i t y  t e s t .  T h e  f e d e r a l  d i s t r i c t  
c o u r t  s t a t e d  t h a t  t o  d e m o n s t r a t e  n a v i g a b i l i t y ,  i t  i s  o n l y  n e c e s s a r y  t o  
s h o w  t h a t  t h e  w a t e r b o d y  i s  p h y s i c a l l y  c a p a b l e  o f  " t h e  m o s t  b a s i c  f o r m  
o f  c o m m e r c i a l  u s e :  t h e  t r a n s p o r t a t i o n  o f  p e o p l e  o r  g o o d s . "  B e c a u s e  t h e  
G u l k a n a  R i v e r  c a n  b e  u s e d  f o r  t h e  t r a n s p o r t a t i o n  o f  p e o p l e  o r  g o o d s ,  
t h e  G u l k a n a  R i v e r  w as  f o u n d  n a v i g a b l e .  A l a s k a  v .  U n i t e d  S t a t e s ,  662 
F . S u p p . 4 5 5  ( D . A l a s k a  1 9 8 7 ) .  On a p p e a l ,  t h e  c o u r t  o f  a p p e a l s  a f f i r m e d  
t h e  d i s t r i c t  c o u r t ' s ' f x n a i n g  o f  n a v i g a b i l i t y .  A . l a s k a  v .  A h t n a ,  I n c . ,  
892  F . 2 d  1 4 0 1  ( 9 t h  C i r .  1 9 8 9 ) .  T h e  c o u r t  o f  a p p e a l s  f o u n d  t h a t  t h e  
m o d e r n  u s e  o f  t h e  G u l k a n a  R i v e r  f o r  g u i d e d  h u n t i n g ,  f i s h i n g ,  a n d  
s i g h t s e e i n g  t r i p s  i s  a - c o m m e r c i a l  u s e  a n d ,  s i n c e  t h e  p h y s i c a l  
c h a r a c t e r i s t i c s  o f  t h e  r i v e r  h a v e  n o t  s i g n i f i c a n t l y  c h a n g e d  s i n c e  1 9 5 9 ,  
p r o v i d e s  c o n c l u s i v e  e v i d e n c e  t h a t  t h e  r i v e r  w a s  s u s c e p t i b l e  o f  
c o m m e r c i a l  u s e  a t  s c a t e h o o a .  T h e  c o u r t  a l s o  f o u n d  t h a t  m o d e r n  
i n f l a t a b l e  r a f t s  c a n  b e  u s e d  t o  e s t a b l i s h  n a v i g a b i l i t y .  I n  A p r i l  1 9 9 0 ,  
t h e  U n i t e d  S t a t e s  S u p r e m e  c o u r t  d e n i e d  a r e q u e s t  b y  A .h tna ,  I n c .  t o  
r e c o n s i d e r  a n d  o v e r t u r n  t h e  c o u r t  o f  a p p e a l s  d e c i s i o n .  T h e  G u l k a n a  
R i v e r  p r e c e d e n t  i s  now b i n d i n g  c n  a l l  f u t u r e  n a v i g a b i l i t y  
d e t e r m i n a t i o n s  i n  A l a s k a .

K a n d i k  a n d  N a t i o n  R i v e r s .  I n  t h i s  a d m i n i s t r a t i v e  a p p e a l ,  t h e  S t a t e  o f  
A l a s k a  a n d  D oyon  L i m i t e d ,  a n  ANCSA r e g i o n a l  c o r p o r a t i o n ,  s u c c e s s f u l l y
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e s t a b l i s h e d  t h a t  t h e  u s e  o r  s u s c e p t i b i l i t y  o f  u s e  o f  a  r i v e r  o r  s t r e a m  
b y  a n  1 8 - 2 4  f o o t  w o o d e n  r i v e r b o a t  c a p a b l e  o f  c a r r y i n g  a t  l e a s t  1 , 0 0 0  
p o u n d s  o f  g e a r  o r  s u p p l i e s  i s  s u f f i c i e n t  t o  e s t a b l i s h  n a v i g a b i l i t y .  
B a s e d  u p o n  t h e  u s e  o f  t h e s e  t y p e s  o f  b o a t s  f o r  t h e  t r a n s p o r t a t i o n  o f  
g o o d s  a n d  s u p p l i e s  b y  f u r  t r a p p e r s ,  a s  w e l l  a s  e x t e n s i v e  h i s t o r i c  a n d  
c o n t e m p o r a r y  c a n o e  u s e ,  t h e  c o u r t  f o u n d  t h e  K a n d i k  a n d  N a t i o n  r i v e r s ,  
i n  I n t e r i o r  A l a s k a ,  n a v i g a b l e .  A p p e a l  o f  D o y o n ,  86 I . D . 6 9 2  (ANCAB 
1 9 7 9 )  .

A l a g n a k  R i v e r .  I n  t h i s  f e d e r a l  d i s t r i c t  c o u r t  c a s e ,  t h e  A l a g n a k  R i v e r ,  
t h e  N o n v i a n u k  R i v e r ,  K u k a k l e k  L a k e  a n d  N o n v i a n u k  L a k e  w e r e  a l l  f o u n d  
n a v i g a b l e .  T h e s e  i n t e r c o n n e c t e d  w a t e r b o d i e s  a r e  l o c a t e d  i n  t h e  3 r i s t o l  
B a y  r e g i o n  o f  . A l a s k a ,  s o u t h  o f  L a k e  I l i a m n a .  T h e i r  p r i m a r y  
t r a n s p o r t a t i o n  u s e  i s  f o r  c o m m e r c i a l l y  g u i d e d  h u n t i n g ,  f i s h i n g ,  a n d  
s i g h t s e e i n g  a n d  f o r  g o v e r n m e n t  r e s e a r c h  a n d  m a n a g e m e n t .  T h e y  a l s o  
s e r v e  a s  a  m e a n s  o s  a c c e s s  f o r  l o c a l  r e s i d e n t s  t o  t h e i r  h o m e s  a n d  t o  
t h e  s u r r o u n d i n g  a r e a s  f o r  s u b s i s t e n c e  h u n t i n g  a n d  f i s h i n g .  A f t e r  
s e v e r a l  y e a r s  o f  l i t i g a t i o n ,  t h e  f e d e r a l  g o v e r n m e n t  c o n c e d e d  t h a t  t h e s e  
r i v e r s  a n d  l a k e s  a r e  n a v i g a b l e .  A . l a s k a  v .  U n i t e d  S t a t e s ,  No.  8 2 - 2 0 1  
( D . A l a s k a  F e b .  2 ,  1 9 8 5 ) .

M a t a n u s k a  R i v e r .  T he  r e c o m m e n d e d  d e c i s i o n  i n  t h i s  a d m i n i s t r a t i v e  
a p p e a l  a g r e e d  w i t h  t h e  S t a t e  o f  A . l a s k a 1 s  p o s i t i o n  t h a t  p o s t - s t a t e h o o d  
c o m m e r c i a l  r i v e r  r a f t i n g  o p e r a t i o n s  a r e  s u f f i c i e n t  t o  e s t a b l i s h  
n a v i g a b i l i t y .  B a s e d  u p o n  t h a t  t y p e  o f  u s e ,  t h e  a d m i n i s t r a t i v e  l a w  
j u d g e  w.io h e a r d  t h e  c a s e  r e c o m m e n d e d  t h a t  t h e  M a t a n u s k a  R i v e r ,  i n  
S o u t h c e n t r ~ l  A . l a s k a ,  b e  f o u n d  n a v i g a b l e .  T h e  S e c r e t a r y  o f  I n t e r i o r ,  
o v e r  t h e  s t a t e ' s  o b j e c t i o n s ,  a s s u m e d  j u r i s d i c t i o n  o v e r  t h e  c a s e  a n d  
s t a y e d  i m p l e m e n t a t i o n  o f  t h e  r e c o m m e n d e d  d e c i s i o n .  No a c t i o n  h a s  b e e n  
t a k e n  i n  t h e  c a s e  s i n c e  t h a t  t i m e .  A p p e a l  o f  A . l a s k a ,  No.  8 2 - 1 1 3 3  (IBLA 
R e c . D e c i s i o n  A u g .  18 ,  1 9 8 3 )

S l o p b u c k e t  L a k e .  T h e  s t a t e  c l a i m e d  t h a t  t h e  e x t e n s i v e  u s e  o f  
f l o a t p l a n e s  o n  S l o p b u c k e t  L a k e ,  a  t w e n t y  a c r e  l a k e  a d j a c e n t  t o  L a k e  
I l i a m n a ,  w a s  s u f f i c i e n t  t o  e s t a b l i s h  n a v i g a b i l i t y .  T h e  f e d e r a l  c o u r t s  
r e j e c t e d  t h i s  v i e w .  T h e  c o u r t s  r e a s o n e d  t h a t  f l o a t p l a n e s  d o  n o t  u s e  
t h e  l a k e  a s  a  n a v i g a b l e  h i g h w a y ;  t h e y  j u s t  t a k e  o f f  a n d  l a n d  t h e r e .  
A . l a s k a  v .  U n i t e d  S t a t e s ,  754  F . 2 d  851 ( 9 t h  C i r . )  c e r t  d e n i e d ,  106  S.  
C t .  3 33  ( 1 9 8 5 ) .

R e t u r n  t o  Table  o f  C o n t en t s

IDENTIFICATION OF NAVIGABLE WATERS
Ever ,  i f  t h e  c r i t e r i a  f o r  d e t e r m i n i n g  n a v i g a b i l i t y  i n  A . l a s k a  w e r e  
t o t a l l y  a g r e e d  u p o n ,  i t  s t i l l  w o u l d  b e  d i f f i c u l t  t o  p r e p a r e  a c o m p l e t e  
l i s t  o f  a l l  o f  t h e  n a v i g a b l e  l a k e s ,  r i v e r s ,  a n d  s t r e a m s  i n  t h e  s t a t e .  
Much o f  A l a s k a  h a s  n o t  y e t  b e e n  s u r v e y e d  a n d  many  m a p s  a r e  i n a c c u r a t e  
a n d  o u t - o f - d a t e .  I t  i s  a n  im m e n s e  a n d  c o m p l e x  t a s k  s i m p l y  t o  i d e n t i f y  
a n d  l o c a t e  a l l  o f  t h e  t h o u s a n d s  o f  n a m e d  a n d  u n n a m e d  l a k e s ,  r i v e r s ,  a n d  
s t r e a m s  i n  t h e  s t a t e  w h i c h  m i g h t  b e  c o n s i d e r e d  n a v i g a b l e .  F u r t h e r m o r e ,  
o n c e  a  p o t e n t i a l l y  n a v i g a b l e  l a k e ,  r i v e r ,  o r  s t r e a m  h a s  b e e n
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i d e n t i f i e d ,  d e t a i l e d  i n f o r m a t i o n  a b o u t  i t s  s i z e  a n d  u s e s  i s  n e c e s s a r y  
f o r  a n  a c c u r a t e  n a v i g a b i l i t y  d e t e r m i n a t i o n .  B e c a u s e  o f  A l a s k a ' s  
u n d e v e l o p e d  a n d  r e m o t e  c h a r a c t e r ,  g a t h e r i n g  n a v i g a b i l i t y  i n f o r m a t i o n  i s  
b o t h  t i m e  c o n s u m i n g  a n d  e x p e n s i v e .  F i n a l l y ,  a d m i n i s t r a t i v e  
n a v i g a b i l i t y  d e t e r m i n a t i o n s  made  b y  t h e  s t a t e  o r  t h e  f e d e r a l  g o v e r n m e n t  
a r e  a l w a y s  s u b j e c t  t o  l e g a l  c h a l l e n g e ,  s i n c e  o n l y  t h e  c o u r t s  c a n  
a u t h o r i t a t i v e l y  d e t e r m i n e  t i t l e  t o  s u b m e r g e d  l a n d s .

D e s p i t e  t h e s e  d i f f i c u l t i e s ,  b o t h  t h e  s t a t e  a n d  t h e  f e d e r a l  g o v e r n m e n t  
a r e  f r e q u e n t l y  c a l l e d  u p o n  t o  i s s u e  n a v i g a b i l i t y  d e t e r m i n a t i o n s .  
A l t h o u g h  t h e  r e q u i r e m e n t  t h a t  3LM a d h e r e  t o  t h e  m e a n d e r i n g  r e q u i r e m e n t s  
o f  t h e  BLM S u r v e y  M a n u a l  h a s  e l i m i n a t e d  t h e  n e e d  f o r  n a v i g a b i l i t y  
d e t e r m i n a t i o n s  o n  t h e  l a r g e r  r i v e r s ,  l a k e s ,  a n d  s t r e a m s ,  w h i c h  m u s t  now 
b e  m e a n d e r e d  r e g a r d l e s s  o f  n a v i g a b i l i t y ,  n a v i g a b i l i t y  d e t e r m i n a t i o n s  
a r e  s t i l l  r e q u i r e d  f o r  t h e  s m a l l e r  r i v e r s ,  l a k e s ,  a n d  s t r e a m s  t o  
d e t e r m i n e  i f  t h e y  a r e  t o  b e  m e a n d e r e d  a t  t h e  t i m e  o f  s u r v e y .  B e c a u s e  
o f  t h i s ,  s o m e  n a v i g a b i l i t y  d e t e r m i n a t i o n s  a r e  s t i l l  m a d e  f o r  n e a r l y  
e v e r y  f e d e r a l  l a n d  c o n v e y a n c e  u n d e r  ANCSA o r  t h e  A l a s k a  S t a t e h o o d  A c t .  
T h e  m a n a g e m e n t  p l a n  f o r  n e a r l y  e v e r y  f e d e r a l  C o n s e r v a t i o n  S y s t e m  U n i t  
(CSU) a l s o  a d d r e s s e s  t h e  n a v i g a b i l i t y  i s s u e .

F e d e r a l  n a v i g a b i l i t y  d e t e r m i n a t i o n s  a r e  r e v i e w e d  b y  t h e  s t a t e  t o  i n s u r e  
t h a t  a v a i l a b l e  i n f o r m a t i o n  s o u r c e s  w e r e  u s e d  a n d  i n t e r p r e t e d  
c o r r e c t l y .  W h e re  t h e  f e d e r a l  g o v e r n m e n t  d e t e r m i n e s  n o n - n a v i g a b l e  a 
w a t e r b o d y  w h i c h  i s  c o n s i d e r e d  n a v i g a b l e  b y  t h e  s t a t e ,  t h e  s t a t e  may 
p r o v i d e  t h e  g o v e r n m e n t  w i t h  s u p p l e m e n t a l  i n f o r m a t i o n  a b o u t  t h e  u s e s  a n d  
c h a r a c t e r i s t i c s  o f  t h e  w a t e r b o d y  t o  o b t a i n  a  r e d e t e r m i n a t i o n  o f  
n a v i g a b i l i t y .  U n d e r  som e  c i r c u m s t a n c e s  t h e  s t a t e  n e e d s  t o  m ake  i t s  own 
n a v i g a b i l i t y  d e t e r m i n a t i o n s ,  s u c h  a s  f o r  a  o i l  a n d  g a s  l e a s e  s a l e ,  l a n d  
d i s p o s a l ,  m a t e r i a l  s a l e ,  m i n i n g  c l a i m ,  o r  a n o t h e r  u s e  o f  s t a t e  l a n d  o r  
r e s o u r c e s  r e q u i r i n g  a d e t e r m i n a t i o n  o f  o w n e r s h i p  o f  s u b m e r g e d  l a n d s  
w i t h i n  t h e  a f f e c t e d  a r e a .

F o r  l a r g e ,  u n d e v e l o p e d  r e g i o n s  o f  A . l a s k a  t h e r e  may b e  l i t t l e  o r  no  
a c c u r a t e  w a t e r b o d y  u s e  o r  p h y s i c a l  c h a r a c t e r i s t i c s  i n f o r m a t i o n  
a v a i l a b l e  f o r  m a k i n g  n a v i g a b i l i t y  d e t e r m i n a t i o n s .  When i n f o r m a t i o n  i s  
l a c k i n g ,  a n d  i t  m u s t  m a k e  a  n a v i g a b i l i t y  d e t e r m i n a t i o n ,  t h e  s t a t e  i s  
f o r c e d  t o  r e l y  s o l e l y  u p o n  t h e  p h y s i c a l  c h a r a c t e r i s t i c s  s h o w n  o n  m a p s  
a n d  a e r i a l  p h o t o g r a p h s .  I n  t h e s e  c a s e s ,  t h e  s t a t e  i d e n t i f i e s  a s  
n a v i g a b l e  a l l  s t r e a m s  d e p i c t e d  o n  t h e  U . S . G . S .  m aps  w i t h  d o u b l e  l i n e s  
( g e n e r a l l y  a t  l e a s t  70 f e e t  w i d e )  a n d  h a v i n g  a n  a v e r a g e  g r a d i e n t  o v e r  
t h e  l e n g t h  o f  t h e  s t r e a m  o f  no  m o r e  t h a n  50 f e e t  p e r  m i l e .  W i t h  r a r e  
e x c e p t i o n s ,  t h e  s t a t e ' s  e x p e r i e n c e  h a s  b e e n  t h a t  s t r e a m s  o f  t h i s  t y p e  
a r e  d e e p  e n o u g h  a n d  w i d e  e n o u g h  t o  b e  n a v i g a b l e  b y  b o a t s  c a r r y i n g  
p e r s o n s  o r  g o o d s  a n d  m u s t ,  t h e r e f o r e ,  b e  c o n s i d e r e d  l e g a l l y  n a v i g a b l e .  
S t r e a m s  d e p i c t e d  w i t h  s i n g l e  l i n e s ,  a l t h o u g h  n a r r o w e r  i n  w i d t h ,  may 
a l s o  b e  l i s t e d  a s  p o t e n t i a l l y  n a v i g a b l e  i f  t h e y  h a v e  g r a d i e n t s  o f  
s u b s t a n t i a l l y  l e s s  t h a n  50 f e e t  p e r  m i l e  a n d  a r e  a t  l e a s t  10 m i l e s .

I f  t h e r e  i s  n o  p u b l i c  u s e  o r  p h y s i c a l  c h a r a c t e r i s t i c s  i n f o r m a t i o n  
r e a d i l y  a v a i l a b l e  f o r  l a k e s ,  t h o s e  l a k e s  w h i c h  a r e  s h o w n  o n  m aps  a n d  
a e r i a l  p h o t o g r a p h s  a s  h a v i n g  a n a v i g a b l e  w a t e r  c o n n e c t i o n  w i t h  o t h e r  
n a v i g a b l e  w a t e r s ,  o r  w h i c h  a r e  a c c e s s i b l e  b y  s h o r t  o v e r l a n d  p o r t a g e s ,  
a r e  c o n s i d e r e d  n a v i g a b l e  r e g a r d l e s s  o f  t h e  s i z e  o f  t h e  l a k e .  T h e s e
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l a k e s  a r e  p a r t  o f  a  s y s ' t e m  o f  i n t e r c o n n e c t e d  n a v i g a b l e  w a t e r s .  I f  a  
l a k e  i s  t o t a l l y  i s o l a t e d ,  i t  w i l l  b e  i n c l u d e d  o n  t h e  s t a t e ' s  
n a v i g a b i l i t y  m a p s  i f  i t  i s  a t  l e a s t  1 1 / 2  m i l e s  l o n g .  T h a t  l e n g t h
i n s u r e s  t h a t  t h e  l a k e  c a n  b e  u s e d  a s  a  " h i g h w a y " . F u t u r e  j u d i c i a l  
d e c i s i o n s  i n t e r p r e t i n g  t h e  " h i g h w a y "  r e q u i r e m e n t  f o r  i s o l a t e d  l a k e s  
c o u l d  s h o r t e n  o r  l e n g t h e n  t h i s  1 1 / 2  m i l e  " r u l e  o f  t h u m b . "

T h e  s t a t e  r e c o g n i z e s  t h a t ,  u n d e r  some c i r c u m s t a n c e s ,  l a k e s  s m a l l e r  t h a n  
1 1 / 2  m i l e s  l o n g  c a n  b e  a n d  a r e  u s e d  a s  n a v i g a b l e  h i g h w a y s .  I n  t h o s e  
c a s e s ,  w hen  k n o w n ,  t h e s e  s m a l l e r  l a k e s  a r e  a l s o  d e p i c t e d  on  t h e  s t a t e ' s  
n a v i g a b i l i t y  m a p .  M o r e o v e r ,  a s  a  m a t t e r  o f  a d m i n i s t r a t i v e  p o l i c y  a n d  
c o n v e n i e n c e  o n l y ,  t h e  s t a t e  may s o m e t i m e s  m a k e  a n  e x c e p t i o n  t o  t h e  1 
1 / 2  m i l e  s t a n d a r d  i n  t h e  e x t r e m e l y  w e t  r e g i o n s  o f  t h e  s t a t e ,  i n c l u d i n g  
some a r e a s  i n  t h e  Y u k o n -  K u s k o k w im  De^ a ,  Y u k o n  F l a t s ,  a n d  o n  t h e  N o r t h
S l o p e .  I n  t h e s e  a r e a s ,  a n  i s o l a t e d  l . x e  m i g h t  n e e d  t o  b e  2 - 3  m i l e s
l o n g  t o  b e  i n c l u d e d  o n  t h e  s t a t e ' s  n a v i g a b i l i t y  m a p s .  A l t h o u g h  s m a l l e r
l a k e s  i n  t h e s e  a r e a s  a r e  c a p a b l e  o f  b e i n g  u s e d  f o r  t r a n s p o r t a t i o n  a n d  
s h o u l d  b e  f o u n d  n a v i g a b l e  b y  t h e  c o u r t s ,  t h e  s t a t e  h a s  d e c i d e d  t o  
c o n c e n t r a t e  i t s  l i m i t e d  r e s o u r c e s  i n  p r o t e c t i n g  t h e  l a r g e r  w a t e r b o d i e s  
f i r s t .
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A l t h o u g h  d i s p u t e s  o v e r  w h i c h  w a t e r s  i n  . A l a s k a  a r e  n a v i g a b l e  a r e  t h e  
m o s t  f r e q u e n t  c a u s e  o f  s u b m e r g e d  l a n d  o w n e r s h i p  d i s p u t e s ,  t h e r e  i s  
a n o t h e r  m a j o r  l e g a l  i s s u e  w h i c h  p o s e s  a t h r e a t  t o  A . l a s k a ' s  s o v e r e i g n  
c l a i m  t o  t h e  b e d s  o f  n a v i g a b l e  w a t e r s .  E v e n  w h e r e  n a v i g a b i l i t y  i s  
c o n c e d e d ,  t h e  f e d e r a l  g o v e r n m e n t  o f t e n  c o n t e n d s  t h a t  t i t l e  t o  t h e  
s u b m e r g e d  l a n d s  d i d  n o t  v e s t  i n  t h e  s t a t e  i f  t h e  a r e a  w a s  w i t h d r a w n  o r  
r e s e r v e d  b y  t h e  f e d e r a l  g o v e r n m e n t  o n  t h e  d a t e  o f  s t a t e h o o d .  W i t h i n  
n a t i v e  c o n v e y a n c e  a r e a s ,  t h e  f e d e r a l  g o v e r n m e n t  h a s  u s e d  t h i s  c l a i m  o f  
" r e s e r v e d  s u b m e r g e d  l a n d s "  t o  j u s t i f y  i c s  a t t e m p t s  t o  c o n v e y  t h e  b e d s  
o f  n a v i g a b l e  w a t e r s  i n  f u l f i l l m e n t  o f  t h e  n a t i v e  e n t i t l e m e n t s .  W i t h i n  
s t a t e  s e l e c t i o n s ,  t h e  f e d e r a l  g o v e r n m e n t  h a s  u s e d  t h e  s a m e  c l a i m  t o  
c h a r g e  t h e  a c r e a g e  o f  s u b m e r g e d  l a n d s  a g a i n s t  t h e  s t a t e ' s  e n t i t l e m e n t .

T h e  s t a t e  s t r o n a l y  d i s a g r e e s  w i t h  t h i s  f e d e r a l  c l a i m  a n d  h a s  a c t i v e l y  
p u r s u e d  a n u m b e r  . z c o u r t  c h a l l e n g e s  t o  r e s o l v e  t h e  i s s u e .  I n  a d d i t i o n  
t o  n u m e r o u s  a p p e a l s  f r o m  f e d e r a l  d e c i s i o n s  t o  c o n v e y  o r  c h a r g e  f o r  t h e  
b e d s  o f  n a v i g a b l e  w a t e r s ,  t h e  s t a t e  was  a c t i v e l y  i n v o l v e d  a s  a  f r i e n d  
o f  t h e  c o u r t  i n  o n e  c a s e  b e f o r e  t h e  U n i t e d  S t a t e s  S u p r e m e  C o u r t  a n a
c o n t i n u e s  t o  b e  i n v o l v e d  i n  a n o t h e r  S u p r e m e  C o u r t  c a s e  w h i c h  p r e s e n t s
t h i s  i s s u e .  T h e  p e n d i n g  c a s e  i s  U n i t e d  S t a t e s  v .  A . l a s k a ,  U . S .  S u p re m e
C o u r t  84 O r i g i n a l  ( f i l e d  J u n e ,  1 9 7 9 ) .

On J u n e  8,  1987  t h e  C o u r t  i s s u e d  i t s  d e c i s i o n  i n  U t a h  v .  U n i t e d  S t a t e s ,  
No.  3 5 - 1 7 7 2  ( f i l e d  O c t .  1 4 ,  1 9 8 6 ) .  I n  t h i s  c a s e  t h e  f e d e r a l  
g o v e r n m e n t ,  i n  1 9 7 6 ,  i s s u e d  o i l  a n d  g a s  l e a s e s  f o r  l a n d  u n d e r l y i n g  U t a h  
L a k e ,  a  n a v i g a b l e  w a t e r b o d y  l o c a t e d  i n  U t a h .  T h e  s u i t  s o u g h t  a 
d e c l a r a t o r y  j u d g e m e n t  t h a t  U t a h ,  r a t h e r  t h a n  t h e  U n i t e d  S t a t e s ,  h o l d s
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t h e  l a n d s  u n d e r  n a v i g a b l e  w a t e r s  i n  t h e  t e r r i t o r i e s  i n  t r u s t  f o r  f u t u r e  
s t a t e s ,  a n d ,  a b s e n t  a  p r i o r  c o n v e y a n c e  b y  t h e  f e d e r a l  g o v e r n m e n t  t o  
t h i r d  p a r t i e s ,  a  s t a t e  a c q u i r e s  t i t l e  t o  s u c h  l a n d  u p o n  e n t e r i n g  t h e  
U n i o n  o n  a n  " e q u a l  f o o t i n g "  w i t h  t h e  o r i g i n a l  13 s t a t e s .

The  S u p r e m e  C o u r t  h e l d  t h a t  t i t l e  d i d  p a s s  t o  t h e  s t a t e  u p o n  U t a h ' s  
a d m i s s i o n  t o  t h e  U n i o n .  T h e y  h e l d  t h a t  t h e r e  i s  a  s t r o n g  p r e s u m p t i o n  
a g a i n s t  f i n d i n g  c o n g r e s s i o n a l  i n t e n t  t o  d e f e a t  a  s t a t e ' s  t i t l e ,  a n d ,  
t h a t  i n  l i g h t  o f  t h e  l o n g s t a n d i n g  p o l i c y  o f  t h e  f e d e r a l  g o v e r n m e n t ' s  
h o l d i n g  l a n d  u n d e r  n a v i g a b l e  w a t e r s  f o r  t h e  u l t i m a t e  b e n e f i t  o f  f u t u r e  
s t a t e  a b s e n t  e x c e p t i o n a l  c i r c u m s t a n c e s ,  a n  i n t e n t  t o  d e f e a t  a s t a t e ' s  
e q u a l  f o o t i n g  e n t i t l e m e n t  c o u l d  n o t  b e  i n f e r r e d  f r o m  t h e  m e r e  a c t  o f  
t h e  r e s e r v a t i o n  i t s e l f .  T h e  U n i t e d  S t a t e s  w o u l d  n o t  m e r e l y  b e  r e q u i r e d  
t o  e s t a b l i s h  t h a t  C o n g r e s s  c l e a r l y  i n t e n d e d  t o  i n c l u d e  l a n d  u n d e r  
n a v i g a b l e  w a t e r s  w i t h i n  t h e  f e d e r a l  r e s e r v a t i o n ,  b u t  w o u l d  a d d i t i o n a l l y  
h a v e  t o  e s t a b l i s h  t h a t  C o n g r e s s  a f f i r m a t i v e l y  i n t e n d e d  t o  d e f e a t  t h e  
f u t u r e  s t a t e ' s  t i t l e  t o  s u c h  l a n d .

T h i s  d e c i s i o n  h a s  s i g n i f i c a n t  r a m i f i c a t i o n s  w i t h i n  A l a s k a ,  s i n c e  o v e r  
95 m i l l i o n  a c r e s  -  m o r e  t h a n  25% o f  t h e  t o t a l  a r e a  o f  t h e  s t a t e  -  was 
e n c l o s e d  w i t h i n  v a r i o u s  f e d e r a l  w i t h d r a w a l s  a n d  r e s e r v a t i o n s  a t  t h e  
t i m e  . A l a s k a  b e c a m e  a s t a t e .
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On D e c e m b e r  2 ,  1 9 8 0 ,  t h e  A l a s k a  N a t i o n a l  I n t e r e s t  L a n d s  C o n s e r v a t i o n  
A c t  b e c a m e  l a w .  T h i s  a c t  c r e a t e d  o r  a d d e d  1 0 4 . 3  m i l l i o n  a c r e s  t o  
v a r i o u s  f e d e r a l  c o n s e r v a t i o n  s y s t e m  u n i t s .  B e c a u s e  t h e s e  " w i t h d r a w a l s "  
o c c u r r e d  a f t e r  t h e  d a t e  o f  s t a t e h o o d ,  t h e r e  i s  n o  d i s a g r e e m e n t  b e t w e e n  
t h e  s t a t e  a n d  f e d e r a l  g o v e r n m e n t s  t h a t  n a v i g a b l e  w a t e r s  w i t h i n  t h e  
v a r i o u s  C S U ' s  a r e  o w n e d  b y  t h e  s t a t e .  H o w e v e r ,  t h e r e  i s  some 
d i s a g r e e m e n t  o n  t h e  a m o u n t  o f  a u t h o r i t y  t h e  f e d e r a l  l a n d  m a n a g e r s  may 
h a v e  t o  r e g u l a t e  t h e s e  s t a t e  ow ned  s u b m e r g e d  l a n d s .

The  U . S .  C o n s t i t u t i o n  g i v e s  C o n g r e s s  c e r t a i n  l i m i t e d  p o w e r s  t o  c o n t r o l  
u s e s  o n  s t a t e  o w n e d  s u b m e r g e d  l a n d .  T h e s e  a r e  k n o w n  a s  t h e  P r o p e r t y  
C l a u s e ,  N a v i g a t i o n a l  S e r v i t u d e  a n d  t h e  C o m m e rc e  C l a u s e .  T h e  e x t e n t  o f  
t h e s e  p o w e r s  i n v o l v e s  c o m p l e x  l e g a l  q u e s t i o n s .  H o w e v e r ,  e v e n  a s s u m i n g  
t h a t  C o n g r e s s  h a s  t h e  p o w e r  t o  r e g u l a t e  s t a t e - o w n e d  s u b m e r g e d  l a n d s  i n  
A . l a s k a ,  t h e  U n i t e d  S t a t e s  S u p r e m e  C o u r t  h a s  r u l e d  t h a t  C o n g r e s s  may 
c h o o s e  n o t  t o  e x e r c i s e  t h a t  p o w e r ,  t h u s  l e a v i n g  r e g u l a t i o n  t o t a l l y  up  
t o  t h e  s t a t e .  E s c a n a b a  C o .  v .  C h i c a g o ,  1 0 7  U . S .  (17  O t t o . )  678 
( 1 8 8 3 ) .  W h e t h e r  C o n g r e s s  h a s  d o n e  t h a t  c a n  o n l y  b e  d e t e r m i n e d  b y  
e x a m i n i n g  t h e  f e d e r a l  l a w s  p a s s e d  b y  C o n g r e s s  d e a l i n g  w i t h  A l a s k a  
l a n d s .  A n o t h e r  p o s s i b i l i t y  i s  t h a t  t h e  s t a t e  a n d  f e d e r a l  g o v e r n m e n t s  
h a v e  c o n c u r r e n t  j u r i s d i c t i o n ,  s h a r i n g  t h e  a u t h o r i t y  t o  r e g u l a t e  
s u b m e r g e d  l a n d s .

I n  ANILCA, C o n g r e s s  d i d  n o t  t a k e  a w a y  t h e  s t a t e ' s  p o w e r  t o  r e g u l a t e  
s t a t e - o w n e d  s u b m e r g e d  l a n d s  w i t h i n  f e d e r a l  C S U ' s  i n  A . l a s k a .  N um erous



3 late Policy Page h tip ://w w w .dnr.sia te .ak .us/lam i policy .h tm

p r o v i s i o n s  i n  ANILCA r e c o g n i z e  a n d  r e s p e c t  t h e  s t a t e ' s  a u t h o r i t y  o v e r  
s t a t e - o w n e d  l a n d .  I n  som e  c a s e s ,  h o w e v e r ,  C o n g r e s s  may h a v e  a t t e m p t e d  
t o  g i v e  t h e  f e d e r a l  l a n d  m a n a g e r s  som e  c o n c u r r e n t  a u t h o r i t y  t o  r e g u l a t e  
n a v i g a b l e  w a t e r s  w i t h i n  C S U ' s .

The  s t a t e ,  w h e r e  p o s s i b l e ,  c o o p e r a t e s  w i t h  r a t h e r  t h a n  c o n f r o n t s  t h e  
f e d e r a l  l a n d  m a n a g e r s .  T h i s  c o o p e r a t i o n  o f t e n  t a k e s  t h e  f o r m  o f  a 
m e m orandum  o f  u n d e r s t a n d i n g  t h a t  d i s c u s s e s  m a n a g e m e n t  i s s u e s  a n d  how 
t h e y  w i l l  b e  r e s o l v e d .  D i f f e r e n c e s  d o  o c c u r ,  h o w e v e r ,  o v e r  i s s u e s  s u c h  
a s  c o l u m n  m a n a g e m e n t  a n d  r e s t r i c t i o n s  o n  m i n i n g .

Return  t o  Ta b l e  o f  C o n t e n t s

II. LEGAL AND POLICY GUIDELINES GOVERNING 
MANAGEMENT OF SUBMERGED LANDS 
AND PUBLIC WATERS

PUBLIC TRUST DOCTRINE
T he  s t a t e  h a s  s p e c i a l  d u t i e s  a n d  m a n a g e m e n t  c o n s t r a i n t s  w i t h  r e s p e c t  t o  
s t a t e - o w n e d  l a n d  u n d e r l y i n g  n a v i g a b l e  w a t e r s .  T h e s e  s p e c i a l  d u t i e s  a n d  
m a n a g e m e n t  c o n s t r a i n t s  a r i s e  f r o m  t h e  A l a s k a  C o n s t i t u t i o n .  T h e  A l a s k a  
C o n s t i t u t i o n  c o n t a i n s  n u m e r o u s  p r o v i s i o n s ,  e m b r a c i n g  t h e  p r i n c i p l e s  
com m on ly  k n o w n  a s  t h e  p u b l i c  t r u s t  d o c t r i n e .  T h e  p u b l i c  t r u s t  d o c t r i n e  
i s  r e m a r k a b l e  b o t h  f o r  i t s  a g e  a n d  f o r  i t s  v i g o r .  R o o t e d  i n  t h e  
c u s t o m s  o f  t h e  s e a f a r i n g  G r e e k s  a n d  R o m a n s ,  i t  h a s  e v o l v e d  t o  b e c o m e  
o n e  o f  t h e  m o s t  e f f e c t i v e  s a f e g u a r d s  o f  p u b l i c  r i g h t s .  B a s i c a l l y ,  t h e  
t r u s t  r e f l e c t s  a n  u n d e r s t a n d i n g  o f  t h e  a n c i e n t  c o n c e p t  t h a t  n a v i g a b l e  
w a t e r s ,  t h e i r  b e d s  a n d  t h e i r  b a n k s ,  s h o u l d  b e  e n j o y e d  b y  a l l  t h e  p e o p l e  
b e c a u s e  t h e y  a r e  t o o  i m p o r t a n t  t o  b e  r e s e r v e d  f o r  p r i v a t e  u s e .

I n  A m e r i c a ,  t h e  c o n c e p t  o f  p u b l i c  r i g h t s  t o  p u b l i c  w a t e r s  was  
r e c o g n i z e d  s i n c e  t h e  e a r l y  d a y s  o f  t h e  M a s s a c h u s e t t s  B a y  C o l o n y  w h e r e  
t h e  g r e a t  P o n d  O r d i n a n c e  o f  1 6 4 1  g u a r a n t e e d  t h e  r i g h t  t o  f i s h  a n d  f o w l  
i n  p o n d s  g r e a t e r  t h a n  10 a c r e s ,  a l o n g  - w i th  t h e  f r e e d o m  t o  p a s s  t h r o u g h  
p r i v a t e  p r o p e r t y  t o  d o  s o .

By 1 8 2 1 ,  A m e r i c a n  c o u r t s  w e r e  p r o n o u n c i n g  t h e  l a w  o f  p u b l i c  t r u s t  a s  we 
know i t  t o d a y .  T h i s  d o e s  n o t  m e a n  t h a t  n o  w a t e r - r e l a t e d  d e v e l o p m e n t  
c a n  t a k e  p l a c e .  T h e  p u b l i c  t r u s t  d o c t r i n e  p e r m i t s  s t a t e s  t o  i m p r o v e  
w a t e r w a y s  b y  c o n s t r u c t i n g  p o r t s ,  d o c k s  a n d  w h a r v e s ,  t h u s  f u r t h e r i n g  t h e  
p u r p o s e s  o f  t h e  t r u s t .  G e n e r a l l y  s p e a k i n g ,  t h e  p e o p l e ' s  t r u s t  r i g h t s  
may b e  a l i e n a t e d  o n l y  i n  w a y s  t h a t  f u r t h e r  o v e r a l l  t r u s t  u s e s ,  a n d  i n  
r e l a t i v e l y  s m a l l  p a r c e l s .

I l l i n o i s  C e n t r a l  R a i l r o a d  Company  v .  I l l i n o i s ,  1 4 6  U . S .  3 8 7 , 4 5 2  ( 1 9 8 2 ) ,  
i n v o l v e d  a  g r a n t  b y  t h e  S t a t e  o f  I l l i n o i s  o f  o n e  t h o u s a n d  a c r e s  o f  t h e  
b e d  o f  L a k e  M i c h i g a n ,  c o n s t i t u t i n g  t h e  e n t i r e  h a r b o r  o f  t h e  C i t y  o f  
C h i c a g o ,  t o  t h e  I l l i n o i s  C e n t r a l  R a i l r o a d .  T h e  U . S .  S u p r e m e  C o u r t  h e l d

http://www.dnr.siate.ak.us/lami


S tale  Polic> Page h u p :/ /w w w .dar.stu ie .ak .us/lam l/polic)'.h tm

t h a t  t h e  g r a n t  w as  r e v o c a b l e ,  t h a t  t h e  s t a t e  h e l d  t h e  l a n d  i n  t r u s t  f o r  
t h e  p u b l i c ,  a n d  t h a t  i t  w a s  p o w e r l e s s  t o  r e l i n q u i s h  i t s  r i g h t s  a s  
t r u s t e e .

T h e  c o u r t  w e n t  o n  t o  s a y  t h a t  l a n d  u n d e r l y i n g  n a v i g a b l e  w a t e r s  i s  much 
m o r e  t h a n  a s i m p l e  p r o p e r t y  r i g h t .

[ I ] t  i s  a  t i t l e  d i f f e r e n t  i n  c h a r a c t e r  f r o m  t h a t  w h i c h  t h e  s t a t e  
h o l d s  i n  l a n d s  i n t e n d e d  f o r  s a l e .  I t  i s  d i f f e r e n t  f r o m  t h e  t i t l e  
w h i c h  t h e  U n i t e d  S t a t e s  h o l d s  i n  t h e  p u b l i c  l a n d s  w h i c h  a r e  o p e n  
t o  p r e e m p t i o n  a n d  s a l e .  I t  i s  a  t i t l e  h e l d  i n  t r u s t  f o r  t h e  
p e o p l e  o f  t h e  s t a t e  t h a t  t h e y  m ay  e n j o y  t h e  n a v i g a t i o n  o f  t h e  
w a t e r s ,  c a r r y  o n  c o m m e r c e  o v e r  t h e m ,  a n d  h a v e  l i b e r t y  o f  f i s h i n g  
t h e r e i n  f r e e d  f r o m  t h e  o b s t r u c t i o n  o r  i n t e r f e r e n c e  o f  p r i v a t e  
p a r t i e s . . .  T h e  t r u s t  d e v o l v i n g  u p o n  t h e  s t a t e  f o r  t h e  p u b l i c ,  a n d  
w h i c h  c a n  o n l y  b e  d i s c h a r g e d  b y  t h e  m a n a g e m e n t  a n d  c o n t r o l  o f  
p r o p e r t y  i n  w h i c h  t h e  p u b l i c  h a s  a n  i n t e r e s t ,  c a n n o t  be .  
r e l i n q u i s h e d  b y  a  t r a n s f e r  o f  t h e  p r o p e r t y .

I n  t h e  1 9 t h  c e n t u r y  t h e  p u r p o s e s  o f  t h e  t r u s t  w e r e  g e n e r a l l y  d e s c r i b e d  
a s  " c o m m e r c e ,  n a v i g a t i o n  a n d  f i s h e r y . "  T h i s  w a s  l o g i c a l  b e c a u s e  t h e  
m a j o r  w a t e r w a y s  w e r e  e s s e n t i a l  h i g h w a y s  o f  c o m m e r c e .  B u t  a s  o t h e r  
v a l u e s  b e c a m e  i n c r e a s i n g l y  i m p o r t a n t ,  c o u r t s  b e g a n  t o  r e c o g n i z e  
r e c r e a t i o n  a n d  e n v i r o n m e n t a l  p r o t e c t i o n  am ong  t h e  p u r p o s e s  f o r  w h i c h  
t h e  t r u s t  e x i s t s .  As a C a l i f o r n i a  c o u r t  s a i d  i n  1 9 7 1 ,  " w i t h  o u r  e v e r  
i n c r e a s i n g  l e i s u r e  t i m e . . . a n d  t h e  e v e r  i n c r e a s i n g  n e e d  f o r  r e c r e a t i o n a l  
a r e a s  i t  i s  e x t r e m e l y  i m p o r t a n t  t h a t  t h e  p u b l i c  n e e d  n o t  b e  d e n i e d  u s e  
o f  r e c r e a t i o n a l  w a t e r . . . t h e  r u l e  i s  t h a t  a  n a v i g a b l e  s t r e a m  may b e  u s e d  
o y  t h e  p u b l i c  f o r  b o a t i n g ,  s w i m m i n g ,  f i s h i n g ,  h u n t i n g  a n d  a l l  
r e c r e a t i o n a l  p u r p o s e s . "  P e o p l e  e x  r e l . B a k e r  v .  M ack ,  19 C a l .  A p p .  3d 
1 0 4 0 ,  1044  (1*971) .

T h e  A . l a s k a  c o n s t i t u t i o n  p r o v i d e s  p r o t e c t i o n s  s i m i l a r  t o  t h e  p u b l i c  
t r u s t  d o c t r i n e  p r o t e c t i o n s  t h a t  c a n n o t  b e  d i s r e g a r d e d  b y  t h e  
l e g i s l a t u r e  o r  o v e r r u l e d  b y  t h e  c o u r t s .  A r t i c l e  V I I I ,  S e c .  3 p r o v i d e s ;  
" W h e r e v e r  o c c u r r i n g  i n  t h e i r  n a t u r a l  s t a t e ,  f i s h ,  w i l d l i f e  a n d  w a t e r s  
a r e  r e s e r v e d  t o  t h e  p e o p l e  f o r  common u s e . "  A f t e r  r e v i e w i n g  t h e  p u b l i c  
t r u s t  d o c t r i n e  i n  O w s i c h e k  v .  S t a t e ,  G u i d e  L i c e n s i n g ,  763  ? . 2 d  488 
(A . l a s k a  1 9 8 8 ) ,  t h e  A . l a s k a  S u p r e m e  C o u r t  e x p l a i n e d  t h a t  " t h e  common u s e  
c l a u s e  w as  i n t e n d e d  t o  e n g r a f t  i n  o u r  c o n s t i t u t i o n  c e r t a i n  t r u s t  
p r i n c i p l e s  g u a r a n t e e i n g  a c c e s s  t o  t h e  f i s h ,  w i l d l i f e  a n d  w a t e r  
r e s o u r c e s  o f  t h e  s t a t e . "

I n  CWC F i s h e r i e s ,  I n c .  v .  B u n k e r ,  7 55  P 2 . d  1 1 1 5  ( A l a s k a  1 9 8 8 ) ,  t h e  
A . l a s k a  S u p r e m e  C o u r t  a p p l i e d  t h e  p u b l i c  t r u s t  d o c t r i n e  t o  t i d e l a n d s ,  
h o l d i n g  t h a t ,  e v e n  a f t e r  c o n v e y a n c e ,  t h e  t i t l e  r e m a i n s  s u b j e c t  t o  
c o n t i n u i n g  p u b l i c  e a s e m e n t s  f o r  p u r p o s e s  o f  n a v i g a t i o n ,  c o m m e r c e  a n d  
f i s h e r y .

T h e  1 9 8 5  A l a s k a  l e g i s l a t u r e  r e c o g n i z e d  t h e  c o n s t i t u t i o n  a p p ] ' c a t i o n  o f  
p u b l i c  t r u s t  d o c t r i n e  p r i n c i p l e s  i n  A l a s k a .  I n  a n  A.ct r e l a t i n g  t o  t h e  
p u b l i c  o r  n a v i g a b l e  w a t e r s  o f  t h e  s t a t e ,  t h e  l e g i s l a t u r e  f o u n d  t h a t  
" t h e  p e o p l e  o f  t h e  s t a t e  h a v e  a c o n s t i t u t i o n a l  r i g h t  t o  f r e e  a c c e s s  t o  
t h e  n a v i g a b l e  o r  p u b l i c  w a t e r s  o f  t h e  s t a t e "  a n d  t h a t  t h e  s t a t e  " h o l d s
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a n a  c o n t r o l s  a l l  n a v i g a b l e  o r  p u b l i c  w a t e r s  i n  t r u s t  f o r  t h e  u s e  o f  t h e
p e o p l e  o f  t h e  s t a t e " .  85  SLA C h .  8 2 .  I n  t h e  s a m e  a c t ,  t h e  l e g i s l a t u r e
r u l e d  t h a t  s u b m e r g e d  l a n d s  a r e  " s u b j e c t  t o  t h e  r i g h t s  o f  t h e  p e o p l e  o f  
t h e  s t a t e  t o  u s e  a n d  h a v e  a c c e s s  t o  t h e  w a t e r  f o r  r e c r e a t i o n a l  p u r p o s e s  
o r  a n y  o t h e r  p u b l i c  p u r p o s e  f o r  w h i c h  t h e  w a t e r  i s  u s e d  o r  c a p a b l e  o f  
b e i n g  u s e d  c o n s i s t e n t  w i t h  t h e  p u b l i c  t r u s t . "

C o u r t s  i n  o t h e r  s t a t e s  o v e r  t h e  y e a r s  h a v e  d e f i n e d  i n  s o m e w h a t  
d i f f e r e n t  w a y s  t h e  p u b l i c  u s e s  t h a t  a r e  p e r m i t t e d  a n d  p r o t e c t e d  b y  t h e  
p u b l i c  t r u s t  a s  i t  a p p l i e s  t o  s u b m e r g e d  l a n d s .  I n  r e v i e w i n g  t h e s e  
o t h e r  c a s e s ,  i t  c a n  c l e a r l y  b e  s e e n  t h a t  t h r o u g h  t i m e  a n  e v e r  e x p a n d i n g  
d e f i n i t i o n  o f  t h e  p u b l i c  u s e s  p r o t e c t e d  b y  t h e  p u b l i c  t r u s t  d o c t r i n e  i s  
b e i n g  a d o p t e d .  T h e  C a l i f o r n i a  S u p r e m e  C o u r t  r e c e n t l y  h e l d  t h a t :

- A l t h o u g h  e a r l y  c a s e s  h a d  e x p r e s s e d  t h e  s c o p e  o f  t h e  p u b l i c ’ s r i g h t
i n  ( l a n d s  s u b j e c t  t o  t h e  p u b l i c  t r u s t )  a s  e n c o m p a s s i n g  n a v i g a t i o n ,
c o m m e r c e  a n d  f i s h i n g ,  t h e  p e r m i s s i b l e  r a n g e  o f  p u b l i c  u s e s  i s  f a r  
b r o a d e r ,  i n c l u d i n g  t h e  r i g h t  t o  h u n t ,  b a t h e  o r  sw im ,  a n d . t h e  r i g h t  
t o  p r e s e r v e  t h e  ( p u b l i c  t r u s t )  l a n d s  i n  t h e i r  n a t u r a l  s t a t e  a s  
e c o l o g i c a l  u n i t s  f o r  s c i e n t i f i c  s t u d y .  C i t y  o f  B e r k e l e y  v .  
S u p e r i o r  C o u r t  o f  .A la m e d a ,  606 P .  2 d  3 6 2 ,  3 65 ( C a l .  1 9 8 0 )

I t  i s  c l e a r  u n d e r  t h e  A l a s k a  C o n s t i t u t i o n  t h a t  t h e  S t a t e  o f  . A l a s k a  h a s  
t h e  r e s p o n s i b i l i t i e s  o f  a  t r u s t e e  w i t h  r e s p e c t  t o  m a n a g e m e n t  o f  l a n d  
u n d e r l y i n g  n a v i g a b l e  w a t e r s .  M o r e o v e r ,  t h e  A l a s k a  l e g i s l a t u r e  h a s  
a d o p t e d  a b r o a d  v i e w  o f  t h e  p u b l i c  u s e s  p r o t e c t e d  o r  p e r m i t t e d  b y  t h e  
p u b l i c  t r u s t .  A c c o r d i n g l y ,  t h e  A l a s k a  A t t o r n e y  G e n e r a l ' s  O f f i c e  h a s  
d e t e r m i n e d  t h a t ,  u n t i l  t h e  A . l a s k a  S u p r e m e  C o u r t  r u l e s  o n  t h e  q u e s t i o n ,  
t h e  s t a t e  s h o u l d  a s s u m e  t h a t  a  b r o a d  d e f i n i t i o n  o f  p u b l i c  r i g h t s  
p r o t e c t e d  b y  t h e  A l a s k a  C o n s t i t u t i o n  a n d  t h e  p u b l i c  t r u s t  d o c t r i n e  
a p p l i e s  i n  A l a s k a ,  s i m i l a r  t o  t h e  o n e  a d o p t e d  b y  t h e  C a l i f o r n i a  S u p re m e  
C o u r t .  1 9 8 2  A t t v .  G e n .  O p .  N o .  3 ( J u n e  1 0 ,  1 9 8 2 ) .

R e t u r n  to  Tab le  o f  C o n t e n t s

PUBLIC WATERS
I t  i s  n o t  o n l y  t h e  b e d s  o f  n a v i g a b l e  w a t e r s  i n  A . l a s k a  t h a t  a r e  r e s e r v e d  
i n  p u b l i c  o w n e r s h i p  f o r  p u b l i c  u s e .  U n d e r  a r t i c l e  V I I I ,  S e c t i o n  3 o f  
t h e  A . l a s k a  C o n s t i t u t i o n ,  a l l  w a t e r s  o c c u r r i n g  i n  t h e i r  n a t u r a l  s t a t e  
a r e  r e s e r v e d  t o  t h e  p e o p l e  f o r  common u s e .  . A r t i c l e  V I I I ,  S e c t i o n  14 o f  
t h e  A l a s k a  C o n s t i t u t i o n  a l s o  p r o v i d e s  f o r  t h e  b r o a d e s t  p o s s i b l e  a c c e s s  
t o  a n d  u s e  o f  s t a t e  w a t e r s  b y  t h e  g e n e r a l  p u b l i c .

S e c t i o n  1 4 .  A .c c e s s  t o  N a v i g a b l e  W a t e r s .  F r e e  a c c e s s  t o  t h e  
n a v i g a b l e  o r  p u b l i c  w a t e r s  o f  t h e  s t a t e ,  a s  d e f i n e d  b y  t h e  
l e g i s l a t u r e ,  s h a l l  n o t  b e  d e n i e d  a n y  c i t i z e n  o f  t h e  U n i t e d  S t a t e s  
o r  r e s i d e n t  o f  t h e  s t a t ^ ,  e x c e p t  t h a t  t h e  l e g i s l a t u r e  may b y  
g e n e r a l  l a w  r e g u l a t e  a n d  l i m i t  s u c h  a c c e s s  f o r  o t h e r  b e n e f i c i a l  
u s e s  o r  p u b l i c  p u r p o s e s .

P u r s u a n t  t o  t h i s  g r a n t  o f  a u t h o r i t y ,  t h e  A l a s k a  S t a t e  L e g i s l a t u r e ,  i n
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.AS 3 8 . 0 5 . 3 6 5 ( 1 2 ) ,  d e f i n e d  " n a v i g a b l e  w a t e r s ” a s  f o l l o w s :

" n a v i g a b l e  w a t e r s "  m e a n s  a n y  w a t e r  o f  t h e  s t a t e  f o r m i n g  a  r i v e r ,  
s t r e a m ,  l a k e ,  p o n d ,  s l o u g h ,  c r e e k ,  b a y ,  s o u n d ,  e s t u a r y ,  i n l e t ,  
s t r a i t ,  p a s s a g e ,  c a n a l  s e a  o r  o c e a n ,  o r  a n y  o t h e r  b o d y  o f  w a t e r  o r  
w a t e r w a y  w i t h i n  t h e  t e r r i t o r i a l  l i m i t s  o f  t h e  s t a t e  o r  s u b j e c t  t o
i t s  j u r i s d i c t i o n ,  t h a t  i s  n a v i g a b l e  i n  f a c t  f o r  a n y  u s e f u l  p u b l i c
p u r p o s e ,  i n c l u d i n g  b u t  n o t  l i m i t e d  t o  w a t e r  s u i t a b l e  f o r  
c o m m e r c i a l  n a v i g a t i o n ,  f l o a t i n g  o f  l o g s ,  l a n d i n g  a n d  t a k e o f f  c f  
a i r c r a f t ,  a n d  p u b l i c  b o a t i n g ,  t r a p p i n g ,  h u n t i n g  w a t e r f o w l  a n d  
a q u a t i c  a n i m a l s ,  f i s h i n g ,  o r  o t h e r  p u b l i c  r e c r e a t i o n a l  p u r p o s e s .

T h i s  d e f i n i t i o n  o f  n a v i g a b l e  w a t e r s  d o e s  n o t  d e f i n e  s t a t e  o w n e r s h i p  o f  
s u b m e r g e d  l a n d  i n  A l a s k a .  T h e  d e f i n i t i o n  o f  n a v i g a b i l i t y  f o r  o w n e r s h i p  
p u r p o s e s  w as  d i s c u s s e d  e a r l i e r  i n  t h i s  p a p e r .  T h i s  d e f i n i t i o n ,  
h o w e v e r ,  d o e r  d e f i n e  w h a t  t y p e s  o f  w a t e r b o d i e s  i n  A . l a s k a  a r e  a v a i l a b l e
f o r  p u b l i c  u s e  u n d e r  t h e  A l a s k a  s t a t u t e s .

T h e  . A l a s k a  S t a t e  L e g i s l a t u r e  h a s  b r o a d l y  c o n s t r u e d  t h e  c o n s t i t u t i o n a l  
p r o t e c t i o n s  f o r  p u b l i c  u s e  o f  t h e  w a t e r s  o f  t h e  s t a t e .  I n  a n  A.ct (85 
SLA c h a p .  8 2 ,  c o d i f i e d  a s  AS 3 8 . 0 5 . 1 2 8 )  r e l a t i n g  t o  t h e  n a v i g a b l e  o r  
p u b l i c  w a t e r s  o f  t h e  s t a t e ,  t h e  s t a t e  l e g i s l a t u r e  f o u n d :

( a ) T h e  p e o p l e  o f  t h e  s t a t e  h a v e  a c o n s t i t u t i o n a l  r i g h t  t o  f r e e  
a c c e s s  t o  t h e  n a v i g a b l e  o r  p u b l i c  w a t e r s  o f  t h e  s t a t e .

(b)  S u b j e c t  t o  t h e  f e d e r a l  n a v i g a t i o n a l  s e r v i t u d e ,  t h e  s t a t e  h a s  
f u l l  p o w e r  a n d  c o n t r o l  o f  a l l  o f  t h e  n a v i g a b l e  o r  p u b l i c  w a t e r s  o f  
t h e  s t a t e ,  b o t h  m e a n d e r e d  a n d  u n m e a n d e r e d ,  a n d  i t  h o l d s  a n d  
c o n t r o l s  a l l  n a v i g a b l e  o r  p u b l i c  w a t e r s  i n  t r u s t  f o r  t h e  u s e  o f  
t h e  p e o p l e  o f  t h e  s t a t e .

( c )  O w n e r s h i p  o f  l a n d  b o r d e r i n g  n a v i g a b l e  o r  p u b l i c  w a t e r s  d o e ~  
n o t  g r a n t  a n  e x c l u s i v e  r i g h t  t o  t h e  u s e  o f  t h e  w a t e r  a n d  a n y  
r i g h t s  o f  t i t l e  t o  t h e  l a n d  b e l o w  t h e  o r d i n a r y  h i g h  w a t e r  m a r k  o r  
s u b j e c t  t o  t h e  r i g h t s  o f  t h e  p e o p l e  o f  t h e  s t a t e  t o  u s e  a n d  h a v e  
a c c e s s  t o  t h e  w a t e r  f o r  r e c r e a t i o n a l  p u r p o s e s  o r  a n y  o t h e r  p u b l i c  
p u r p o s e s  f o r  w h i c h  t h e  w a t e r  i s  u s e d  o r  c a p a b l e  o f  b e i n g  u s e d  
c o n s i L _ e n t  w i t h  t h e  p u b l i c  t r u s t .

(d )  T h i s  A c t  may n o t  b e  c o n s t r u e d  t o  a f f e c t  r r  a b r i d g e  v a l i d  
e x i s t i n g  r i g h t s  o r  c r e a t e  a n y  r i g h t  o r  p r i v i l e g e  o f  t h e  p u b l i c  t o  
c r o s s  o r  e n t e r  p r i v a t e  l a n d .

AS 3 8 . 0 5 . 1 2 8  p r o v i d e s :

OBSTRUCTIONS TO NAVIGASLE WATER

( a )  A. p e r s o n  may n o t  o b s t r u c t  o r  i n t e r f e r e  w i t h  t h e  f r e e  
p a s s a g e  b y  a m em ber  o f  t h e  p u b l i c  o n  a n y  n a v i g a b l e  w a t e r  a s  d e f i n e d  i r  
.AS 3 8 . 0 5 . 9 6 5  u n l e s s  t h e  o b s t r u c t i o n  o r  i n t e r f e r e n c e  i s :

(1 )  a u t h o r i z e d  b y  a f e d e r a l  o r  s t a t e  a g e n c y ;
( 2 ) a u t h o r i z e d  u n d e r  a  f e d e r a l  o r  s t a t e  l a w  o r  p e r m i t ;
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( 3 ) e x e m p t  u n d e r  33 U . S . C .  1 3 4 4 ( f )  ( C l e a n  W a t e r  A c t ) ;
( 4 ) c a u s e d  b y  t h e  n o r m a l  o p e r a t i o n  o f  f r e i g h t  b a r g i n g  t h a t  i s  o t  

c o n s i s t e n t  w i t h  l a w ;  o r
(5)  a u t h o r i z e d  b y  t h e  c o m m i s s i o n e r  a f t e r  r e a s o n a b l e  p u b l i c  n o t ]

(b)  A v i o l a t i o n  o f  ( a )  o f  t h i s  s e c t i o n  i s  a  c l a s s  B m i s d e m e a n o r .

( c )  An u n a u t h o r i z e d  o b s t r u c t i o n  o r  i n t e r f e r e n c e  i s  a  p u b l i c '  
n u i s a n c e  a n d  i s  s u b j e c t  t o  a b a t e m e n t .  T h e  c o s t  o f  a b a t e m e n t  s h a l l  b e  
b o r n e  b y  t h e  v i o l a t o r  a n d  i s  i n  a d d i t i o n  t o  a n y  p e n a l t y  i m p o s e d  b y  the  
c o u r t .

( a )  T h i s  s e c t i o n  may n o t  b e  c o n s t r u e d  t o  a f f e c t  c r  a b r i d g e  
v a l i d  e x i s t i n g  r i g h t s .

T h u s ,  u n d e r  t h e  A l a s k a  C o n s t i t u t i o n  a n d  t h i s  s t a t u t e ,  a n y  s u r f a c e  
w a t e r s  c a p a b l e  o f  u s e  b y  t h e  p u b l i c  d e f i n e d  i n  AS 3 8 . 0 5 . 3 6 5 ( 1 2 )  a r e  
a v a i l a b l e  t o  t h e  p u b l i c ,  i r r e s p e c t i v e  o f  s t r e a m b e d  o w n e r s h i p .  F u r t h e r ,  
s u c h  p u b l i c  u s e  i s  n o t  c o n s i d e r e d  a  t a k i n g  a n d  i s  n o t  s u b j e c t  t o  
i n v e r s e  c o n d e m n a t i o n  a c t i o n .  P r i v a t e  o w n e r s h i p  i s  s u b j e c t  t o  t h e  
p u b l i c  r i g h t s  t h a t  a r e  p r o t e c t e d  b y  t h e  p u b l i c  t r u s t .

I n  tw o  M o n t a n a  S u p r e m e  C o u r t  c a s e s  i n v o l v i n g  t h e  n a t u r e  o f  p u b l i c  
r i g h t s  w h e r e  t h e  s u b m e r g e d  l a n d s  a r e  p r i v a t e l y  o w n e d ,  t h e  c o u r t  r u l e s  
t h a t  p u b l i c  p o r t a g i n g ,  a n c h o r i n g ,  a n d  o t h e r  u s e s  i n c i d e n t a l  t o  t h e  u s e  
o f  t h e  w a t e r  a r e  a l l o w e d .  T h e  c o u r t  a l s o  f o u n d  t h a t  i f  t r a v e l  o n  t h e  
w a t e r  o r  s t r e a m b e d  i s  o b s t r u c t e d ,  t h e  p u b l i c  i s  a l l o w e d  t o  u s e  t h e  
a d j a c e n t  p r i v a t e  l a n d  t o  p o r t a g e  a r o u n d  t h e  b a r r i e r  i n  t h e  l e a s t  
i n t r u s i v e  w ay  p o s s i b l e ,  a v o i d i n g  d a m a g e  t o  t h e  p r o p e r t y  h o l d e r ' s  
r i g h t s .  H o w e v e r ,  t h e  p u b l i c  d o e s  n o t  h a v e  t h e  r i g h t  t o  e n t e r  i n t o  o r  
t r e s p a s s  a c r o s s  p r i v a t e  p r o p e r t y  i n  o r d e r  t o  e n j o y  t h e  r e c r e a t i o n a l  u s e  
o f  s t a t e - o w n e d  w a t e r s .  T h e  S t a t e  o f  A . l a s k a  a g r e e s  w i t h  t h i s  r u l i n g  a n d  
b e l i e v e s  a  s i m i l a r  r u l i n g  w o u l d  b e  m a de  b y  o u r  s t a t e  c o u r t i .

R e t u r n  t o  Tab le  o f  Co n t en t s

BOUNDARIES OF NAVIGABLE WATERS
T h e  s t a t e  i s  o f t e n  a s k e d  w h e r e  p u b l i c  o w n e r s h i p  o f  w a t e r  b o d i e s  e n d s  
a n d  p r i v a t e  o w n e r s h i p  b e g i n s .  T h e r e  a r e  tw o  t y p e s  o f  w a t e r  b o d y  
b o u n d a r i e s  t o  a d d r e s s :  1) n o n - t i d a l  w a t e r  b o u n d a r i e s  a n d  2) t i d a l  w a t e r  
b o u n d a r i e s .  N o n - t i d a l  b o u n d a r i e s  a r e  b o u n d a r i e s  o f  l a k e s ,  r i v e r s ,  a n d  
s t r e a m s .  T i d a l  b o u n d a r i e s  a r e  t h e  b o u n d a r i e s  a l o n g  a n y  b o d y  o f  w a t e r  
w h i c h  i s  i n f l u e n c e d  b y  t h e  r i s e  a n d  f a l l  o f  t h e  t i d e s .

1. Non-tidal Water Boundaries
T h e  b o u n d a r y  b e t w e e n  p u b l i c  a n d  p r i v a t e  o w n e r s h i p  i s  t h e  " O r d i n a r y  H i g h  
W a t - r  M a r k "  w h i c h  i s  d e f i n e d  i n  11 AAC 5 3 . 9 0 0 ( 2 3 )  a s  b e i n g  -  The  m a r k  
a l o n g  t h e  b a n k  c r  s h o r e  u p  t o  w h i c h  t h e  p r e s e n c e  a n d  a c t i o n  o f  t h e  
n o n - t i d a l  w a t e r  a r e  s o  common a n d  u s u a l ,  a n d  s o  l o n g  c o n t i n u e d  i n  a l l  
o r d i n a r y  y e a r s ,  a s  t o  l e a v e  a n a t u r a l  l i n e  i m p r e s s e d  o n  t h e  b a n k  o r  
s h o r e  a n d  i n d i c a t e d  b y  e r o s i o n ,  s h e l v i n g ,  v e g e t a t i o n ,  o r  o t h e r
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d i s t i n c t i v e  p h y s i c a l  c h a r a c t e r i s t i c s .  A l s o  s e e  t h e  A l a s k a  S t a t e  
S u p r e m e  C o u r t  d e f i n i t i o n  i n  D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s  v .  
P a n k r a n t z  538  P .  2d 9 8 4 ,  9 8 8 - 8 9  (A . l a s k a  1 9 7 5 )  . T h e  o r d i n a r y  h i g h  w a t e r  
l i n e  c a n  u s u a l l y  b e  o b s e r v e d  b y  t h e  l a y m e n  s i m p l y  b y  n o t i n g  t h e  
v e g e t a t i o n  l i n e  c r  w e l l  d e f i n e d  s t r e a m  b a n k s .

2. Tidal Water Boundaries

T h e  b o u n d a r y  b e t w e e n  t i d a l  w a t e r  b o d i e s  a n d  p r i v a t e / p u b l i c  o w n e d  
u p l a n d s  i s  t h e  Mean H i g h  W a t e r  L i n e .  M ean  h i g h  w a t e r  l i n e  a s  d e f i n e d  
b y  11 AAC 5 3 . 9 0 0 ( 1 5 )  i s :  T h e  t i d a l  d a t u m  p l a n e  o f  t h e  a v e r a g e  o f  a i l  
t h e  h i g h  t i d e s ,  a s  w o u l d  b e  e s t a b l i s h e d  b y  t h e  N a t i o n a l  G e o d e t i c  
S u r v e y ,  a t  a n y  p l a c e  s u b j e c t  t o  t i d a l  i n f l u e n c e .

T h i s  l i n e  i s  n o t  r e a d i l y  o b s e r v a b l e  b e c a u s e  i t  i s  a  l i n e  o f  k n o w n  
e l e v a t i o n  w h i c h  i n t e r s e c t s  t h e  l a n d  s u r f a c e .  T h e  m e a n  h i g h  w a t e r  l i n e  
c a n  b e  a  c o n s i d e r a b l e  d i s t a n c e  b e l o w  t h e  v e g e t a t i o n  l i n e  b e c a u s e  
e x t r e m e  h i g h  w a t e r  w i l l  d e n u d e  t h e  b e a c h  a b o v e  t h e  l i n e  o f  m e a n  h i g h  
w a t e r .  T h e  o n l y  w ay  t h a t  t h e  l o c a t i o n  o f  m e a n  h i g h  w a t e r  l i n e  c a n  b e  
a c c u r a t e l y  d e t e r m i n e d  i s  b y  d i f f e r e n t i a l  l e v e l i n g  f r o m  know n b e n c h  
m a r k s  o r  b y  o p e r a t i n g  a  t i d e  g a u g e  f o r  a  s u f f i c i e n t  p e r i o d  o f  t i m e  t o  
d e t e r m i n e  t h e  m e a n  h i g h  w a t e r  e l e v a t i o n .  T h e  l i n e  o f  m e a n  h i g h  w a t e r  
l i n e  c a n  b e  a p p r o x i m a t e d  b y  t i m e  c o o r d i n a t e d  o b s e r v a t i o n s  o f  t h e  d a i l y  
p r e d i c t i o n s  f o r  h i g h  a n d  l o w  w a t e r s ,  p r e d i c t e d  b y  NOAA, a s  t h e y  r e l a t e  
t o  t h e  p u b l i s h e d  m e a n  h i g h  w a f e r  e l e v a t i o n .  T h i s  m e t h o d  c a n  b e  h i g h l y  
u n r e l i a b l e  b e c a u s e  s m a l l  e r r o r s  i n  t h e  p r e d i c t i o n s  o r  o b s e r v a t i o n s  c a n  
t r a n s f o r m  i n t o  l a r g e ,  e r r o r s  i n  t h e  h o r i z o n t a l  l o c a t i o n ;  t h i s  i s  
e s p e c i a l l y  t r u e  i n  a r e a s  w h e r e  t h e  b e a c h  g r a d i e n t  i s  v e r y  f l a t .

I t  i s  i m p o r t a n t  t o  n o t e  t h a t  i n  som e  a r e a s ,  s u c h  a s  P r i n c e  W i l l i a m  
S o u n d ,  t h e  m e a n  h i g h  w a t e r  l i n e  b o u n d a r y  i s  c o n s i d e r a b l y  h i g h e r  c h a n  
t h e  c u r r e n t  m e a n  h i g h  w a t e r  l i n e  b e c a u s e  t h e  b o u n d a r y  b e c a m e  f i x e d  a t  
t h e  1 9 6 4  p r e - q u a k e  l o c a t i o n .  I n  t h i s  i n s t a n c e  t h e  b o u n d a r y  b e t w e e n  
s t a t e - o w n e d  t i d e l a n d s  a n d  t h e  u p l a n d s  w o u l d  b e  e s t a b l i s h e d  a t  a n  
e l e v a t i o n  w h i c h  e q u a l s  t h e  sum o f  t h e  m e a n  h i g h  w a t e r  e l e v a t i o n  p l u s  
t h e  p u b l i s h e d  a m o u n t  o f  u p l i f t  o r ,  i n  som e c a s e s ,  s u b m e r g e n c e .
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CONCLUSION
T h i s  p a p e r  d e s c r i b e s  t h e  s t a t e ' s  p o l i c i e s  a r .c  p r o c e d u r e s  f o r  m a n a g i n g  
a n d  p r o t e c t i n g  s t a t e  s u b m e r g e d  l a n d s  a n d  p u b l i c  w a t e r s .  A.s f u r t h e r  
l e g a l  a n d  p r a c t i c a l  d e v e l o p m e n t s  o c c u r  i n  t h i s  a r e a ,  t h e s e  p o l i c i e s  a n d  
p r o c e d u r e s  w i l l  b e  r e e x a m i n e d  b y  t h e  s t a t e  a n d ,  i f  n e c e s s a r y ,  
a p p r o p r i a t e  c h a n g e s  w i l l  b e  m a d e .
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