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FISCAL NOTE

Revision Dato/Time (Note if correction):
Title INFORMED CONSENT FOR ABORTION

STATE OF ALASKA
2004 LEG ISLAT IVE SESSION

Dept. Affected:
RDU Health Care Services

Fiscal Note Number:
Bill Version:
( H ) Publish Date: 4/1/04

HCS CSSB 30(JUD)

Health & Social Services

Component Women's and Adolescents Services
DYSONSponsor

Requester __________
Expenditures/Revenues

HOUSE (JUD) Component No. 
(Thousands of Dollars)

2668

OPERATING EXPENDITURES FY 2005 FY 2006 FY 2007 FY 2008 FY 2009 FY 2010
Personal Services 
Travel 
Contractual 
Supplies 
Equipment 
Land & Structures 
Grants & Claims 
Miscellaneous

20.0

TOTAL OPERATING 20.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES
CHANGE IN REVENUES (0)
FUND SOURCE_________________   (Thousands of Dollars)
1002 Federal Receipts
1003 GF Ma':h
1004 GF
1037 GF/Mental Health 
Olher(Specify Type-do not abbreviate) 
Other(SpecifyType-do not abbreviate)

20.0

TOTAL 20.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2004) cost: _________  _________
Mark this box (X) if funding for this bill Is Included in the Governor's FY 2004 budget proposal: I I
POSITIONS___________________ _________ _________ _________ _________ _________ _________
Full-time
Part-time
Temporary

ANALYSIS: (Attach a sep^’nie page if necessary)

This bill requires that informatiwii be prepared and made available via the Internet, to every woman seeking an 
abortion, on the medical risks of abortion, pregnancy, and where services can be sought, by geographical region. 
The DHSS already produces, procures and dissemina* a range of materials regarding how to have a healthy baby 
and ways to keep the baby safe and healthy after birth, n addition, the Department maintains a 24-hour referral line 
for services. Ensuring the intent of this bill is addressed will require resources for the production of the additional 
informational materials on abortion, (contnued on next page)

Prepared by: Dwavne Peeples______________________________________  Phone 465-5830
Division Health Care Services_____________________________________Date/Time 01/29/2004

Approved by: Joel S. Gilbertson. Commissioner________________________  Date 02/02/2004
Agency Department of Health and Social Services__________________

(Rfvil.d 9/2002 OMB) Pago 1 of 2



FISCAL NOTE
FN# 3

STATE OF ALASKA
2004 LEGISLATIVE SESSION

BILL NO. HCS CSSB 30(JUD)

ANALYSIS CONTINUATION
CONTRACTUAL: $20.0 for a professional services contract in Year 1 for the production and posting of 
the web-based materials required under this bill.
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FISCAL NOTE
S T A T E  O F  A L A S K A
2004 L E G I S L A T I V E  S E S S IO N

Revision Date/Time (Note if correction):
Title INFORMED CONSENT FOR ABORTION

Dept. Affected:

Fiscal Note Number:
Bill Version:
( H ) Publish Date:

HCS CSSB 30(JUD) 
4/1/04
Health & Social Services

Public Health_RDU __________________
Component Bureau of Vital Statistics

DYSONSponsor
Requester __________
Expenditures/Revenues

HOUSE (JUD) Component No. 
(Thousands of Dollars)

961

Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2005 FY 2006 FY 2007 FY 2008 FY 2009 FY 2010
Personal Services
Travel
Contractual 30.0
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 30.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES
CHANGE IN REVENUES (0)
FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF 30.0
1037 GF/Mental Health
Other(Specify Type-do not abbreviate)
Other(Specify Type-do not abbreviate)

TOTAL 30.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2004) c o s t : _________
Mark this box (X) If funding for this bill Is included In the Governor’s FY 2004 budqet proposal: 
POSITIONS__________________
Full-time
Part-time
Temporary

T

ANALYSIS: (Attach a separate pago i laccessary)
This bill would add a requirement to the report of Induced Termination of Pregnancy (ITOP) program that the Bureau 
of Vital Statistics (BVS) collect and record data on whether or not each reported patient requested and received a 
written copy of information on reproductive options required to be maintained on tho Internet.

CONTRACTUAL: $30.0 in GF for contractual service costs would be requirod in Year 1 (one time costs) to provide 
for 1) a contract to revise the BVS ITOP computer program ($20,000);

(continuod on next page)

Doug Bruce. Dimeter
Public Health

Prepared by:
Division
Approved by: Joel S Gilbertson. Commissioner
Agency

Phone 465-3090
Date/Timo 01/29/2004

Date 02/02/2004
Department of Health and Social Services

V !0DJ OMR) Pago 1 of 2



FISCAL NOTE
FN# 4

STATE OF ALASKA
2004 LEGISLATIVE SESSION

BILL NO. HCS CSSB 30(JUD)

ANALYSIS CONTINUATION.
2) to produce, print and distribute revised ITOP reporting forms to providers throughout Alaska
(S2,000); and 3) to contract for the drafting of regulations to implement AS 18.50.245(e) (S8,000).
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FISCAL NOTE

Revision Dale/Time (Note if correclion):
Title INFORMED CONSENT FOR ABORTION

STATE OF ALASKA
2004 L E G IS LA T IV E  SESSION

Dept. Affected:
RDU Health Care Services

Fiscal Note Number:
Bill Version:
( H ) Publish Date: 4/1/04

HCS CSSB 30(JUD)

Health & Social Services

Component Women's and Adolescents Services
DYSONSponsor 

Requester 
Expenditures/n evenues

HOUSE (JUD) Component No. 
(Thousands of Dollars)

2668

Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2005 FY 2006 FY 2007 FY 2008 FY 2009 FY 2010
Personal Services
Travel
Contractual 20.0
Supplies
Equipment
Land 8 Structures
Grants 8 Claims
Miscellaneous

TOTAL OPERATING 20.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES
CHANGE IN REVENUES (0)
FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF 20.0
1037 GF/Mental Health
Olher(Specify Type-do not abbreviate)
Other(Specify Type-do not abbreviate)

TOTAL 20.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current vear (FY2004) cost: _________
Mark this box (X) if funding for this bill is included in the Governor's FY 2004 budget proposal: 
POSITIONS__________________
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separata page if necessary)
This bill requires that information be prepared and made available via the Internet, to every woman seeking an 
abortion, on the medical risks of abortion, pregnancy, and where services can be sought, by geographical region. 
The DHSS already produces, procures and disseminates a range of materials regarding how to have a healthy baby 
and ways to keep the baby safe and healthy after birth. In addition, the Department maintains j 24-hour referral line 
for services. Ensuring the intent of this bill is addressed will require resources for the production of the additional 
informational materials on abortion, (cuntnued on next page)

Prepared by: Dwayne Peeples______________________________________  Phone 465-5830
Division Health Care Services_____________________________________Date/Timo 01/29/2004
Approved by: Jool S. Gilbertson. Commissioner________________________  Dato 02/02/2004
Agency Department of Health and Social Services_________________

liinud »/joojombi Pago 1 of 2



F I S C A L  N O T E
FN# 3

STATE OF ALASKA
2004 LEGISLATIVE SESSION

BILL NO. HCS CSSB 30(JUD)

ANAI YSIS CONTINUATION
CONTRACTUAL: S20.0 for a professional services contract in Year 1 for the production and posting of 
the web-based materials required under this bill.
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FISCAL NOTE
STATE OF ALASKA
2004 LEG ISLATIVE SESSION

Revision Dato/Timo (Note If correction):
Title INFORMED CONSENT FOR ABORTION

Dept. Affected:
RDU Public Health

Fiscal Note Number:
Bill Version:
( H ) Publish Date:

HCS CSSB 30(JUD)
4/1/04
Health & Social Services

Component Bureau of Vital Statistics
DYSONSponsor 

Requester 
Expenditures/Revenues

HOUSE (JUD) Component No. 
(Thousands of Dollars)

961

OPERATING EXPENDITURES FY 2005 FY 2006 FY 2007 FY 2008 FY 2009 FY 2010
Personal Services 
Travel 
Contractual 
Supplies 
Equipment 
Land & Structures 
Grants & Claims 
Miscellaneous

30.0

TOTAL OPERATING 30.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES
CHANGE IN REVENUES (0) I
FUND SOURCE_____________________________________ (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1037 GF/Mental Health 
Other(Specify Type-do not abbreviate) 
Other(Specify Type-do not abbreviate)

30.0

TOTAL 30.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2004) cost: _________  _________
Mark this box (X) if funding for this bill is included in the Governor's FY 2004 budget proposal: I I
POSITIONS______________________________________________________________________________
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separato page il nocossary)
This bill would add a requirement to the raport of Induced Termination of Pregnancy (ITOP) program that the Bureau 
of Vital Statistics (BVS) collect and record data on whether or not each reported patient requested and received a 
written copy of information on reproductive options required to be maintained on the Internet.

CONTRACTUAL: $30.0 in GF for contractual service costs would be required in Year 1 (one-time costs) to provide 
for 1) a contract to revise the BVS ITOP computer program ($20,000);

(continued on next page)

Prepared by: Douo Bruce. Director________________________________________Phone 465-3090
Division Public Health___________________________________________ Date/Time 01/29/2004
Approved by: Joel S. Gilbertson. Commissioner________________________  Date 02/02/2004
Agency Department of Health and Social Services__________________
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FISCAL NOTE
F N #  4

HILL NO. HCS CSSB 30(JUD)

ANALYSIS CONTINUATION
2) to produce, print and distribute revised ITOP reporting forms to providers throughout Alaska
(S2,000); and 3) to contract for the drafting of regulations to implement AS 18.50.245(e) (S8,000).

STATE OF ALASKA
2004 LEGISLATIVE SESSION
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HOUSE CS FOR CS FO R  SENATE BILL NO. 30( )

IN THE LEGISLATURE OF THE STATE OF ALASKA 

TWENTY-THIRD LEGISLATURE - SECOND SESSION

BY

O ffered :
R eferred:

Sponsor(s): SENATORS DYSON, Green, Taylor, Ogan, Cowdery, Scckins, Wagoner 

REPRESENTATIVE Lynn

E m : ,  

A fH liv Iv U A A  

( U f a t

2

A BILL 

FOR AN A C T ENTITLED 

"An Act relating to information and services available to pregnant women and other 

persons; ensuring informed consent before an abortion may be perform ed; and 

providing exceptions to informed consent in certain cases."

BE IT ENACTED BY TH E LEGISLATURE O F TH E STATE OF ALASKA:

* Section 1. The uncodified law of the State o f Alaska is amended by adding a new section 

to read:

LEGISLATIVE FINDINGS. The legislature finds that

(1) duties of the state include regulating medical practice and fostering the 

development o f standards o f professional conduct in a critical area of medical practice;

(2) the state is interested in protecting the life and health o f pregnant women;

(3) women have a right to know the medical risks associated with their 

reproductive options;

(4) the creation of an unbiased, scientific information site on the Internet that 

sufficiently describes reproductive options and their potential consequences will protect,

-1- HCS CSSB 30( )
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inform, and promote a woman's free and private choices between permanent and life-affecting 

alternatives;

(5) the creation of an unbiased, scientific information site on the Internet that 

sufficiently describes reproductive options and their potential consequences will reduce costly 

and undue litigation, will promote judicial economy and resources, and will provide 

physicians with a clear understanding o f what constitutes informed consent for abortion by 

creating a rebuttable presumption that the physician has provided sufficient information to the 

pregnant woman if  that physician distributes the information maintained on the Internet site;

(6) considerable testimony has been received indicating that women have, on 

occasion, received abortions in the state without considering sufficient information.

* Sec. 2. AS 18.05 is amended by adding a new section to read:

Sec. 18.05.032. Inform ation relating to pregnancy and pregnancy 

alternatives, (a) The department shall maintain on the Internet, in printable form, 

standard information that

(1) contains geographically indexed material designed to inform a 

person of public and private agencies, services, clinics, and facilities that are available 

to assist a woman with the woman's reproductive choices; the department shall include 

information about at least the following types of agencies, services, clinics, and 

facilities:

(A) agencies, services, clinics, and facilities designed to assist a 

woman through pregnancy, including adoption agencies, and counseling 

services;

(B) agencies, sendees, clinics, and facilities that provide 

abortion options and counseling and post-abortion counseling and services; and

(C) agencies, sendees, clinics, and facilities designed to assist

with or provide contraceptive options and counseling for appropriate family\
planning;

(2) includes a comprehensive regional director)’ of the agencies, 

sendees, clinics, and facilities that request to be identified by the department under (3) 

o f this subsection, a description o f  the sendees they offer, and the manner in which the 

agencies, sendees, clinics, and facilities may be contacted, including telephone

WORK DRAFT WORK DRAFT 23-LS0193\Y
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numbers:

(3) provides information concerning the eligibility for medical 

assistance benefits for prenatal care, childbirth, neonatal care, abortion sendees, 

women's health care, and contraception;

(4) states that informed and voluntary consent is required under 

AS 18.16.060 for an abortion;

(5) provides information concerning the process by which a mother of 

a child may establish a child support order to assist in the support of a child;

(6) describes the fetal development o f  a typical unborn child at two- 

week gestational increments from fertilization to lull-term, including links to 

photographs of a typical unborn child at two-week gestational increments, and 

relevant information about the possibility of an unborn child's survival at the vaiious 

gestational ages; die information must be objective, nonjudgmental information that is 

designed to convey only accurate scientific information about unb -hildren a* 

various gestational ages;

(7) contains objective, unbiased information that des . me methods 

o f abortion procedures and treatments commonly employed and the medical risks and 

possible complications commonly associated with each procedure and treatment, as 

well as the possible physical and psychological effects that have been associated with 

having an abortion;

(8) contains objective, unbiased information describing the possible 

medical risks and complications commonly associated with pregnancy and childbirth, 

as well as the possible physical and psychological effects that have been associated 

with carrying a child to term;

(9) contains objective, unbiased information concerning the harmful 

effects on an unborn child when a woman consumes alcohol, tobacco, or illegal drugs 

during pregnancy;

(10) contains objective, unbiased, and comprehensive information 

describing the different types o f available contraceptive choices, including abstinence 

and natural family planning, describing the methods o f contraception that are intended 

to prevent fertilization and the methods that are intended to prevent implantation of a

-3- HCS CSSIJ 30( )
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fertilized egg, and describing the reliability, psychological effects, medical risks, and 

complications commonly associated with each method;

(11) contains a disclaimer on the website home page concerning the 

graphic or sensitive nature of the information contained on the website;

(12) contains a dated, time-stamped signature form that can be printed 

out as evidence that the person identified on the form, with appropriate security 

safeguards as to identity, has reviewed the information described in (1) - (11) of this 

subsection.

(b) The department shall adopt regulations establishing procedures for 

establishing and maintaining the information under this section.

(c) In this section,

(1) "abortion" has the meaning given in AS IS. 16.090;

(2) "fertilization" means the fusion o f a human spermatozoon with a

human ovum;

(3) "gestational age" means the age o f the unborn child as calculated 

from the first day of the last menstrual period of a pregnant woman;

(4) "unborn child" means the offspring o f  a human being in utero at 

various stages o f biological development.

* See. 3. AS 18.16.010(a) is amended to read:

(a) An abortion may not be performed in this state unless

(1) the abortion is performed by a physician [OR SURGEON] licensed 

by the State Medical Board under AS 08.64.200;

(2) the abortion is performed in a hospital or other facility approved for 

the purpose by the Department of Health and Social Services or a hospital operated by 

the federal government or an agency of the federal government;

(3) before an abortion is knowingly performed or induced on an 

unmarried, unemancipated woman under 17 years o f age, consent has been given as 

required under AS 18.16.020 or a court has authorized the minor to consent to the 

abortion under AS 18.16.030 and the minor consents; for purposes of enforcing this 

paragraph, there is a rebuttable presumption that a woman who is unmarried and under 

17 years of age is unemancipated; [AND]

WORK DRAFT WORK DRAFT 23-LS0193W
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(4) the woman is domiciled or physically present in the state for 30 

days before the abortion: and

(5) the applicable requirem ents of AS 18.16.060 have been

satisfied.

* See. 4. AS 18.16.010 is amended by adding new subsections to read:

ih) A physician or other health care provider is liable for failure to obtain the 

infonned consent of a person as required under AS IS .16.060 if  the claimant 

establishes by a preponderance of the evidence that the provider has failed to inform 

the person o f the common risks of and reasonable altemaL /es to the proposed abortion 

procedure and that, but for that failure, the person would not have consented to the 

abortion procedure.

(i) In an action under (h) of this section,

(1) there is a rebuttable presumption that an abortion was performed 

with the pregnant woman's infonned consent if  the person who performed the abortion 

submits into evidence a copy of the woman's signature form maintained under 

AS 18.05.032(a) sigrcdjatjeast 24 hour^before the procedure; and

(2) the defenses described in AS 09.55.556 are not available.

* See. 5. AS 18.16 is amended by adding a new section to read:

Sec. 18.16.060. Informed consent requirem ents, (a) Except as provided in

(d) o f this section, a person may not knowingly perform or induce an abortion without 

the voluntary and infonned consent of

(1) a woman on whom an abortion is to be performed or induced;

(2) the parent, guardian, or custodian of a pregnant, unemancipated 

minor if required under AS 18.16.020; or

(3) a pregnant, unemancipated minor if authorized by a court under

AS 18.60.030.

(b) Consent to an abortion is informed and voluntary when the woman or 

another person whose consent is required certifies in writing that the physician who is 

to perform the abortion, a member of the physician's staff who is a licensed health care 

provider, or the referring physician has verbally informed the woman or another 

person whose consent is required of the name o f the physician who will perform the

-5-
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procedure and the gestational estimation o f the pregnancy at the time the abortion is to 

be performed and has provided either

(1) the Internet information required to be maintained under 

AS 18.05.032; the physician or a member o f the physician's staff who is a licensed 

health care provider shall provide a copy o f the Internet infonnation i f  a person 

requests a written copy; if a member o f the physician's staff provides the information 

required under this paragraph, the member of the physician's staff shall offer the 

opportunity to consult with the physician; or

(2) information about the c^-.imon risks o f and reasonable alternatives

to an abortion.

(c.) The information required in (b) o f this section shall be provide<jfat least 24 

hounpbefore the procedure in « private setting to protect privacy, maintain the 

confidentiality of the decision, ensure that the information focuses on the individual 

circumstances, and ensure an adequate opportunity to ask questions. Provision of the 

information telephonically or by electronic mail, regular mail, or facsimile transmittal 

before the person's appointment satisfies the requirements o f this subsection as long as 

the person whose consent is required under (a) o f this section has an opportunity to ask 

questions o f the physician after receiving the information.

(d) Notwithstanding (a) o f this section, informed consent that meets the 

requirements of (a) * (c) o f this section is not required in the case o f a medical 

emergency or if  the pregnancy is the result o f sexual assault under AS 11.41.410 - 

11.41.427, sexual abuse o f a minor under AS 11.41.434 - 11.41.440, incest under 

AS 11.41.450, or an offense under a law of another jurisdiction with elements similar 

to one of these offences. In this subsection, "medical emergency" means a condition 

that, on the basis of a physician's good faith clinical judgment, so complicates the 

medical condition o f a pregnant woman that

(1) the immediate termination of the woman's pregnancy is necessary' 

to avert the woman's death; or

(2) a delay in providing an abortion will create serious risk of 

substantial and irreversible impairment o f a major bodily' function of the woman.

* See. 6. AS 18.50.245(e) is amended to read:

HCS CSSB 30( ) -6-
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(e) The state registrar shall adopt regulations to implement this section. The 

regulations that establish the information that will be required in a report of an induced 

termination of pregnancy

f f i  must require information substantially similar to the information 

required under the United Slates Standard Report o f Induced Termination of 

Pregnancy, as published by the National Center for Health Statistics, Centers for 

Disease Control and Prevention, United States Department o f Health and Human 

Sendees, in April 1998, as part of DHHS Publication No. (PHS) 98-1117^

(2) m ust require, if known, w hether the unidentified patient 

requested and received a w ritten conv of the inform ation required to be 

m aintained on the In te rne t under AS 18.05.032; and

(3) may not include provisions th a t would violate a woman's 

privacy bv requiring the wom an's name or  any identifying information in the 

repo rt.

* Sec. 7. The uncodified law of the Stale of Alaska is amended by adding a new section to 

read:

SEVERABILITY. Under AS 01.10.030, the provisions o f this Act are severable.

WORK DRAFT WORK DRAFT 23-LS0193W
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FISCAL NOTE
STATE OF ALASKA
2004 LEGISLATIVE SESSION

Revision Date/Time (Note if correction):
Title INFORMED CONSENT FOR ABORTION

Dept. Affected:
RDU Public Health

Fiscal Note Number:
Bill Version:
( H ) Publish Date:

HCS CSSB 30(JUD)
4/1/04
Health & Social Services

Component Bureau of Vital Statistics
DYSONSponsor 

Requester 
Expenditures/Revenues

HOUSE (JUD) Component No. 
(Thousands of Dollars)

961

Note: Amounts do not include inflation unless othê A/ise noted below.
OPERATING EXPENDITURES FY 2005 FY 2006 FY 2007 FY 2008 FY 2009 FY 2010
Personal Services
Travel
Contractual 30.0
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 30.0 0.0 0.0 0.0 0.0 CO

CAPITAL EXPENDITURES
CHANGE IN REVENUES (0)
FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF 30.0
1037 GF/Mental Health
Other(Specify Type-do not abbreviate)
Other(Specify Type-do not abbreviate)

TOTAL 30.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2004) cost: _________
Mark this box (X) if funding for this bill is included in the Governor's FY 2004 budget proposal: [
POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page if necessary)
This bill would add a requirement to the report of Induced Termination of Pregnancy (ITOP) program that the Bureau 
of Vital Statistics (BVS) collect and record data on whether or not each reported patient requested and received a 
written copy of information on reproductive options required to be maintained on the Internet.

CONTRACTUAL: $30.0 in GF for contractual service costs would be required in Year 1 (one-time costs) to provide 
for 1) a contract to revise the BVS ITOP computer program ($20,000);

(continued on next page)

Prepared by: Doug Bruce. Director__________________________________  Phone 465-3090
Division Public Health_________________________________________  Date/Time 01/29/2004

Approved by: Joel S. Gilbertson. Commissioner________________________  Date 02/02/2004
Agency Department of Health and Social Services__________________

(Hnvn.iJ 9/2002 OMB) Pago 1 of 2



FISCAL NOTE
FN# 4

STATE OF ALASKA
2004 LEGISLATIVE SESSION

BILL NO. HCS CSSB 30(JUJ)

ANALYSIS CONTINUATION
2) to produce, print and distribute revised ITOP reporting forms to providers throughout Alaska
(S2,000); and 3) to contract for the drafting of regulations to implement AS 18.50.245(e) ($8,000).
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FISCAL NOTE
STATE OF ALASKA
2004 LEGISLATIVE SESSION

Revision Date/Ti'fio (Nolo if correction):
Title INFORMED CONSENT FOR ABORTION

Dept. Affected:
RDU Health Care Services

Fiscal Note Number:
Bill Version:
( H ) Publish Dale: 4/1/04

HCS CSSB 30(JUD)

Healtii & Social Sep/ices

Component Women's and Adolescents Services
DYSONSponsor 

Requester 
Expenditures/Revenues

HOUSE (JUD) Component No. 
(Thousands of Dollars)

2668

Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2005 FY 2006 FY 2007 FY 2008 FY 2009 FY 2010
Personal Services
Travel
Contractual 20.0
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 20.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES
CHANGE IN REVENUES (0)
FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF 20.0
1037 GF/Mental Health
Other(Specify Type-do not abbreviate)
Other(Specify Type-do not abb'eviate)

TOTAL 20.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current vear (FY2004) cost: _________  _________
Mark this box (X) if funding for this bill is included in the Governor's FY 2004 budget proposal: I I
POSITIONS
Full-time
Parl-time
Temporary

ANALYSIS: (Attach a separate page if necessary)
This bill requires that information be prepared and made available via the Internet, to every woman seeking an 
abortion, on the medical risks of abortion, pregnancy, and where services can be sought, by geographical region. 
The DHSS already produces, procures and disseminates a range of materials regarding how to have a healthy baby 
and ways to keep the baby safe and healthy after birth. In addition, the Department maintains a 24-hour referral line 
for services. Ensuring the intent of this bill is addressed '"ill require resources for the p'jduction of the additional 
informational materials on abortion, (contnued on next page)

Prepared by: Dwavne Peeples_______________________________________Phone 465-5830
Division Health Caro Services_______________________________ Date/Time 01/29/2004
Approved by: Joel S. Gilbertson. Commissioner________________________  Date 02/02/2004
Agency Department of Health and Social Services__________________

{Rvvlnd 0'2U02 OMB) Pago 1 of 2



FISCAL NOTE
FN# 3

STATE OF ALASKA
2004 LEGISLATIVE SESSION

BILL NO. HCS CSSB 30(JUD)

ANALYSIS CONTINUATION.
CONTRACTUAL: S20.0 for a professional services contract in Year 1 for the production and posting of 
the web-based materials required under this bill.
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H O U S E  C S  F O R  C S  F O R  S E N A T E  B I L L  170(F IN )

(M ay 5, 2004)

Sectional Summar y

Sections 1 - 4  allow communities to adopt, as part o f  a local option, lower amounts o f 
alcohol that may be possessed or imported into the community than may currently be 
possessed or imported, and still presumed to be for personal use rather than for sale. Certain 
communities have already adopted lower limits by ordinance. If  it is part o f  a local option, 
however, state law enforcement authorities can help communities enforce these lower limits.

Sections 5 and 6 close a local option loophole. Under current law a local option limiting 
alcohol applies in a five-mile radius around the center o f  the village. This circle helps 
protect against bootleggers on skiffs and snowmachincs from bringing alcohol to sell in local 
option villages. If  villages are close together, the areas o f protection may overlap, and a 
loophole in the law essentially wipes away the protective circle for both villages, and limits 
alcohol only in the village itself. These sections provide that the least restrictive local option 
..pplics in the overlapping areas.

Section 7 raises the penalty for furnishing alcohol to a person under 21 years o f  age from a 
class A misdemeanor to a class C felony, if  the offense occurs in a village or municipality 
that has adopted a local option, unless the village or municipality opts out o f  the class C 
felony application as part o f their local option.

Sections 8 - 1 1  improve the law for forfeiture o f  property used in bootlegging in several 
ways. First, Section 8 allows for the forfeiture o f money used in bootlegging offenses. 
Second, Sections 9 and  10 strengthen forfeiture law for vehicles, watercraft, and aircraft 
used to bootleg alcohol. It adopts the standards required in current law under Slate v. Rice, 
626 P.2d 104 (Alaska 1981), for innocent owners to protect their interest in property subject 
to forfeiture for bootlegging. Third, Section 11 makes it mandatory that means o f 
transportation used in bootlegging be forfeited if  (a) the bootlegger has a conviction for a 
violent felony or is on felony probation or parole; (b) the bootlegger has a prior bootlegging 
conviction; or (c) the alcohol transported was at least twice the amount presumed to be 
possessed for sale (24 liters o f  hard liquor, 48 liters o f  wine, or 24 gallons o f beer). A court 
is not required to forfeit a car, truck, snowmachine, fourwheeler, or watercraft if  it is the only 
means o f transportation for a family in a village, and if the members o f  the family were 
innocent or could not prevent the bootlegging. Section 11 also allows the slate to share the 
proceeds from forfeited property with municipal law enforcement agencies that participate in 
the arrest or conviction o f  a bootlegger.

Sec tion  12 is a con fo rm ing  am endm en t to the c hange  described  in S ec tion  16.



Section 13 closes a loophole in our assault statutes by making criminally negligent conduct 
that causes serious physical injur)' with a dangerous instrument a class C felony. Under 
current law there is no statute addressing this conduct. The injury m ust be the kind that 
causes serious and protracted disfigurement, protracted impairment o f health, protracted loss 
or impairment o f  the function o f a body member or organ, or that unlawfully terminates a 
pregnancy. One example o f this conduct is a person who is partially impaired (but not 
enough to be DUI), drives in a dangerous manner, and causes serious physical injury to 
another person.

Sections 14 - 15 increase the penalty for sexual abuse by penetration o f young children by 
teenagers from a class A misdemeanor to a class C felony.

Section 16 adopts a new crime - that o f violating a person’s duty as a third party custodian. 
It applies to a person who agrees to be a third party custodian, but does not report to 
authorities if the person in custody violates release conditions. It is either a class A or class B 
misdemeanor, depending on the crime with which the person released is charged.

Section 17 disallows self-defense if the force applied resulted from use o f  a deadly weapon, 
and the state proves that the defendant was furthering his own felony criminal objectives or 
those o f  a gang, or was buying or selling a felony amount o f illegal drugs.

Section 18 is a conforming section to Section 16.

Section 19 requires the court to issue written or oral findings addressing the need to place a 
person charged with a crime in the custody o f a third-party custodian as a condition o f the 
defendant’s release.

Sections 20 - 22 and 25 adopt a procedure to determine if a witness has a valid Fifth 
Amendment privilege against self-incrimination. An attorney is appointed for the witness, 
and the court makes the determination in a closed proceeding outside the presence o f the 
prosecution. Under these sections, the prosecution is provided no information needed to 
decide whether to grant immunity. These provisions essentially make no change to existing 
procedures.

Sections 23 - 24 and 3 1 - 3 2  give direction to courts in sentencing a defendant for more than 
one crime. Current law appears to require consecutive sentences, but was not interpreted that 
way because o f  bad drafting. This clarifies that for most crimes a court may impose 
sentences that are concurrent or partially concurrent. However, for homicides, kidnapping, 
and serious sex offenses, this section specifies the minimum amount o f consecutive time that 
must be imposed. For example, for two counts o f first-degree murder, the court must require 
the mandatory minimum term o f the second offense \r> be served consecutively. For 
manslaughter and kidnapping, at least the period o f the presumptive term o f the second 
offense must be served consecutively.

2



Sections 26, 28, and 30 disallow the “big gulp” defense in drunk driving cases. It reverses a 
recent court decision, Conrad v. Slate, 60 P.3d 701 (Alaska App. 2002), that allows a driver 
to claim that he drank alcohol just before driving, and was able to drive before the alcohol 
affected his perceptions. This case is a major step back in the state’s efforts to reduce drunk 
driving, and requires expert testimony about alcohol assimilation rates and other issues 
confusing to jurors. The legislature, in prohibiting driving with .08 blood alcohol, as 
determined by a chemical test taken within four hours o f driving, intended to avoid this battle 
o f chemical experts.

Sections 27 and 29 provide that once a person has been convicted o f felony drunk driving or 
felony refusal to submit to a chemical test, a subsequent drunk driving or refusal offense will 
also be a felony if  it occurs within 20 years o f  the previous felony conviction.

Section 33 allows for greater disclosure to the public by a state or municipal agency o f 
information about juvenile offenders, if  necessary to protect the safety o f the public.

Section 34 provides conforming repealers.

Sections 35 and 36 include applicability and effective date provisions.

3



Senator Fred Dyson

SB 30
SPONSOR STATEMENT

" A n  A c t  r e l a t i n g  t o  i n f o r m a t i o n  a n d  s e r v i c e s  a v a i l a b l e  t o  p r e g n a n t  w o m e n  a n d  o t h e r  

p e r s o n s ;  a n d  e n s u r i n g  i n f o r m e d  c o n s e n t  b e f o r e  a n  a b o r t i o n  m a y  b e  p e r f o r m e d ,  e x c e p t  i n  

c a s e s  o f  m e d i c a l  e m e r g e n c y ,  "

S i n c e  t h e  e a r l y  1 9 7 0 ’s ,  A l a s k a n  p h y s i c i a n s  w h o  p e r f o r m  o r  i n d u c e  a b o r t i o n s  a r e  r e q u i r e d ,  i n  

r e g u l a t i o n ,  t o  i n f o r m  p a t i e n t s  “ o f  d i e  m e d i c a l  i m p l i c a t i o n s  a n d  t h e  p o s s i b l e  e m o t i o n a l  a n d  p h y s i c a l  

s e q u e l a e  o f  t h e  p r o c e d u r e ”  ( 1 2  A . A . C .  4 0 . 0 7 0 ) .  S B  3 0  r a i s e s  t h e s e  r e g u l a t i o n s  i n t o  s t a t u t e ,  a n d  

s t a n d a r d i z e s  t h e  i n f o r m a t i o n  p r e s e n t e d  t o  t h e  p a t i e n t s  b y  m e a n s  o f  a  w e b s i t e  m a i n t a i n e d  b y  t h e  

D e p a r t m e n t  o f  H e a l t h  a n d  S o c i a l  S e r v i c e s .  T h i s  w e b s i t e  w i l l  l i s t  a c c u r a t e ,  o b j e c t i v e  i n f o r m a t i o n  t h a t  

e x p l a i n s  r e s o u r c e s  a v a i l a b l e  t o  a  p r e g n a n t  w o m a n  t h a t  m a y  a s s i s t  h e r  i n  m a k i n g  a n d  i m p l e m e n t i n g  

h e r  o w n  r e p r o d u c t i v e  d e c i s i o n s .  T h i s  b i l l  w i l l  e n a b l e  w o m e n  t o  m a k e  h e a l t h y ,  e d u c a t e d  c h o i c e s  

r e g a r d i n g  t h e i r  o w n  i n d i v i d u a l  a n d  p r i v a t e  c i r c u m s t a n c e s .

C o n s i d e r a b l e  t e s t i m o n y  h a s  b e e n  r e c e i v e d  d i a t  i n d i c a t e s  t h a t  A l a s k a n  w o m e n ,  o n  o c c a s i o n ,  d o  n o t  

r e c e i v e  a d e q u a t e  i n f o r m a t i o n  a s  t h e y  c o n s i d e r  t h e  a l t e r n a t i v e  o f  a b o r t i o n .  T h e s e  e v e n t s  a r e  e x t r e m e l y  

d a m a g i n g  a n d  m u s t  b e  p r e v e n t e d .  P r o v i d i n g  w o m e n  w i t h  i n f o r m a t i o n  d i a t  i s  “ u n b i a s e d ,  o b j e c t i v e ,  

s c i e n t i f i c ”  i s  n e c e s s a r y  t o  t h e i r  i n f o r m e d  c h o i c e .  T h i s  b i l l  c r e a t e s  a  w e b s i t e  d i a t  i s  m a n d a t e d  t o  

p r o v i d e  s u c h  i n f o r m a t i o n .  M e d i c a l  p e r s o n n e l  w h o  p e r f o r m  a b o r t i o n s  a r e  a l r e a d y  r e q u i r e d  i n  

r e g u l a t i o n  t o  e x p l a i n  p o s s i b l e  c o n s e q u e n c e s .  T h i s  b i l l  p r o v i d e s  p h y s i c i a n s  w i t h  a n  o p t i o n a l  t o o l  d i a t  

a l s o  p r o v i d e s  l e g a l  c o v e r a g e  f o r  f u l f i l l i n g  d i e  i n f o r m e d  c o n s e n t  r e q u i r e m e n t s — w h i c h  a r e  a l r e a d y  

r e q u i r e d .  T h i s  t o o l  w i l l  p r o t e c t  b o t h  w o m e n  a n d  d o c t o r s .

Dunn;;Session (lanuary*May) Alaska Stair Captlol • luncau, Alaska 99801 • (fiOO) 342*2199 • (907)405*2199 • (907) *I(>S.*1S87 iax 
During Interim (lune-Dccembcr): 10928 Cagle River Road • Cagle River. Alaska 99577 • (907) 694-6683 • (907) 694-IOIS rAX 

Senator,Fred,()ysoii@lc£ls.state ak.us • tvww akrcpubllians oig



Senator Fred Dyson

SB 30 
SECTIO N A L ANALYSIS (HCS for CS for SB 30(JUD) Version G)

" A n  A c t  r e l a t i n g  t o  i n f o r m a t i o n  a n d  s e n d e e s  a v a i l a b l e  t o  p r e g n a n t  w o m e n  a n d  o t h e r  

p e r s o n s ;  a n d  e n s u r i n g  i n f o r m e d  c o n s e n t  b e f o r e  a n  a b o r t i o n  m a y  b e  p e r f o r m e d \  e x c e p t  i n  

c a s e s  o f  m e d i c a l  e m e r g e n c y .  "

S e c t i o n  1 F I N D I N G S  l a n g u a g e  d e s c r i b e s  t h e  i n t e r e s t s  a n d  i n t e n t i o n s  o f  d i e  L e g i s l a t u r e ’s  

i n t e r v e n t i o n  i n  t h i s  i s s u e .  I n t e r e s t s  i n c l u d e  r e g u l a t i n g  m e d i c a l  p r a c t i c e ,  p r o t e c t i n g  t h e  l i f e  a n d  h e a l t h  

a n d  c h o i c e s  o f  p r e g n a n t  w o m e n ,  a n d  c l a r i f y i n g  a  p h y s i c i a n ’s  r e q u i r e m e n t s  t o  o b t a i n  i n f o r m  c o n s e n t ,  

w h i c h  w i l l  i n  t u r n ,  c o n s e r v e  l e g a l  a n d  j u d i c i a l  r e s o u r c e s .

S e c t i o n  2  d i r e c t s  d i e  D e p a r t m e n t  o f  H c a l d i  a n d  S o c i a l  S e r v i c e s  t o  d e v e l o p  a  w e b s i t e  d e s i g n e d  t o  

a s s i s t  a  p r e g n a n t  w o m a n  w i t h  h e r  r e p r o d u c t i v e  c h o i c e s .  T h i s  w e b s i t e  w i l l  p r o v i d e  r e s o u r c e s ,  s p e c i f i c  

t o  g e o g r a p h i c  r e g i o n ,  f o r  w o m e n  t o  u s e  i n  o r d e r  t o  m a k e  a n d  i m p l e m e n t  t h e s e  d e c i s i o n s .  T h e  

m a t e r i a l  w i l l  i n c l u d e  i n f o r m a t i o n  o n  a d o p t i o n ,  c o u n s e l i n g ,  a b o r t i o n ,  c h i l d b i r d i ,  c o n t r a c e p t i o n ,  

c l i n i c s ,  f e t a l  d e v e l o p m e n t ,  a n d  o t h e r  r e s o u r c e s .

S e c t i o n  3  a d d s  d i a t  a b o r t i o n  m a y  n o t  b e  p e r f o r m e d  u n l e s s  i n f o r m e d  c o n s e n t  i s  o b t a i n e d ,  a s  o u t l i n e d  

i n  S e c t i o n  5 .  T h i s  e l e v a t e s  1 2  A . A . C .  4 0 . 0 7 0  t o  s t a t u t e .

S e c t i o n  4  c l a r i f i e s  d i e  l i a b i l i t y  f o r  a  p h y s i c i a n  w h o  p e r f o r m s  o r  i n d u c e s  a n  a b o r t i o n  w i t h o u t  m e e t i n g  

d i e  i n f o r m e d  c o n s e n t  p r o v i s i o n s .

S e c t i o n  5  o u d i n c s  t h e  t e r m s  c o n s e n t  f o r  a n  a b o r t i o n  t o  b e  c o n s i d e r e d  b o d i  i n f o r m e d  a n d  v o l u n t a r y .  

I n f o r m e d  c o n s e n t  r e q u i r e m e n t s  a r e  b y p a s s e d  i n  c a s e s  o f  m e d i c a l  e m e r g e n c y ,  r a p e ,  a n d  i n c e s t .  T h e  

p r e g n a n t  w o m a n  o r  h e r  p a r e n t / g u a r d i a n / e t c .  w i l l  c e r t i f y  t h a t  t h e  r e q u i r e m e n t s  h a v e  b e e n  m e t ,  a n d  

t h a t  t h e  a b o r t i o n  i s  v o l u n t a r y  a n d  i n f o r m e d .  T h e  I n t e r n e t  i n f o r m a t i o n  m a y  b e  d i s p e r s e d  b y  e m a i l ,  

f a x ,  t e l e p h o n e ,  a n d  m a i l .

S e c t i o n  6  a d d s  t o  t h e  c u r r e n t  a b o r t i o n  r e p o r t i n g  l a w .  I n  p r e p a r i n g  t h e  r e p o r t ,  t h e  s t a t e  r e g i s t r a r  m u s t  

r e q u i r e  w h e t h e r  o r  n o t  d i e  p r e g n a n t  w o m a n  r e c e i v e d  t h e  w e b s i t e ’s  i n f o r m a t i o n .

S e c t i o n  7  s p e a k s  t o  t h e  e f f e c t i v e  d a t e  a n d  t h e  s e v e r a b i l i t y  o f  t h i s  l e g i s l a t i o n .

During Session (lanuury May): Alaska Stale Capitol • lunc.tu, Alaska 99801 • (MOO) 3*12-2199 • (907)465-2199 • (907) 46S-4587 jax 
During Intel Ini (|u«ic-December): 10928 Eagle River Road • Eagle River. Alaska 99S77 • (907)694*6681 • (907) 694-1015 iax 
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■ P a g e  1 ,  l i n e s  1 3 — p a g e  2 ,  l i n e  1 

P a g e  2 ,  l i n e s  5 - 7

P a g e  3 ,  l i n e s  1 5 - 1 7  

P a g e  3 ,  l i n e s  2 0 - 2 2  

P a g e  3 ,  l i n e s  2 7 - 2 9  

P a g e  4 ,  l i n e s  2 - 4  

P a ^ e  4 ,  l i n e s  7 - 9

D e l e t e  “ t h a t  i s  r e v i e w e d  a n d  a p p r o v e d  f o r  m e d i c a l  a c c u r a c y  a n d  a p p r o p r i a t e n e s s  b y  r e c o g n i z e d  

o b s t e t r i c a l  a n d  g y n e c o l o g i c a l  s p e c i a l i s t s  d e s i g n a t e d  b y  d i e  S t a t e  M e d i c a l  B o a r d  a n d ”

■ P a g e  5 ,  l i n e s  2 0 - 2 8  ( i ) ( l )  a n d  ( i ) ( 2 )

D e l e t e  a l l  m a t e r i a l

I n s e r t :  “ ( 2 )  d i e  d e f e n s e s  d e s c r i b e d  i n  A S  0 9 . 5 5 . 5 5 6  a r e  n o t  a v a i l a b l e . ”

■ P a g e  2 ,  l i n e  1 0  

A f t e r  “ a b o r t i o n ”

A d d :  “ b y  c r e a t i n g  a  r e b u t t a b l e  p r e s u m p t i o n  d i a t  d i e  p h y s i c i a n  h a s  p r o v i d e d  s u f f i c i e n t  

i n f o r m a t i o n  t o  d i e  p r e g n a n t  w o m a n  i f  d i a t  p h y s i c i a n  d i s t r i b u t e s  t h e  i n f o r m a t i o n  m a i n t a i n e d  o n  

t h e  I n t e r n e t  s i t e ”

■ P a g e  4 ,  S e c t i o n  2 .  A d d  a  n e w  s u b s e c t i o n

“ ( 1 2 )  c o n t a i n s  a. d a t e d ,  t i m e - s t a m p e d  s i g n a t u r e  f o r m  t h a t  c a n  b e  p r i n t e d  o u t  a s  e v i d e n c e  d i a t  d i e  

p e r s o n  i d e n t i f i e d  o n  d i e  f o r m ,  w i t h  a p p r o p r i a t e  s e c u r i t y  s a f e g u a r d s  a s  t o  i d e n t i t y ,  h a s  r e v i e w e d  

t h e  i n f o r m a t i o n  d e s c r i b e d  i n  ( 1 )  -  ( 1 1 )  o f  t h i s  s u b s e c t i o n . ”

* P a g e  5 ,  l i n e  3 1 — P a g e  6 ,  l i n e  1

D e l e t e :  “ w r i t t e n  c e r t i f i c a t i o n  r e q u i r e d  u n d e r  A S  1 8 . 1 6 . 0 6 0 ( b ) ”

A d d :  “ s i g n a t u r e  f o r m  m a i n t a i n e d  u n d e r  A S  1 8 . 0 5 . 0 3 2 ( a ) ( 1 2 ) ,  s i g n e d  a t  l e a s t  2 4  h o u r s  b e f o r e  d i e  

p r o c e d u r e . ”

■ P a g e  6 , l i n e s  2 5 - 2 7

D e l e t e :  “ p r o v i d e d  i n  a  m a n n e r  t h a t  t h e  p h y s i c i a n  o r  l i c a l d i  c a r e  p r o v i d e r ,  a f t e r  c o n s i d e r i n g  a l l  o f  

t h e  a t t e n d a n t  f a c t s  a n d  c i r c u m s t a n c e s ,  r e a s o n a b l y  d e t e r m i n e  i s  a p p r o p r i a t e  f o r  t h a t  w o m a n  o r  

p e r s o n  w h o s e  c o n s e n t  i s  r e q u i r e d ”

A d d :  “ t h a t  a  r e a s o n a b l e  p a t i e n t  w o u l d  c o n s i d e r  m a t e r i a l  t o  m a k i n g  a  v o l u n t a r y  a n d  i n f o r m e d  

d e c i s i o n  o f  w h e t h e r  t o  u n d e r g o  t h e  p r o c e d u r e ”

■ P a g e  6 , l i n e  2 8  

A f t e r  “ p r o v i d e d ”



A d d : “ a t  le a s t 2 4  h o u r s ”

Page 3, line 13 
Delete: “four-week”
Insert: “two-week”

Page 6, lines 24-27
Delete: “(2) information about the nature of, risks of, and alternatives to an abortion provided in 
a manner that the physician or health care provider, after considering all of the attendant facts 
and circumstances, reasonably determine is appropriate for that woman or person whose 
consent is required.”
Insert: “(2) information about the common risks of and reasonable alternatives to an abortion.”



A. li»v website’s informadon must be “reviewed and approved for med'cal accuracy and 
appropriateness by recognized obstetrical and g)'necological specialists designated by die 
State Medical Board.”

Response: DHSS has experience and safeguards for ensuring objectivity, and oversight 
by the State MedicaJ Board—and further, to one O B-G YN whom they nominate— is 
not necessary'. The Division ofPublic lien/tb stated in a letter last year that “all information posted can 
be referenced back to multiple authoritative sources, such as the Centers for Disease Control, Office of 
Women’s Health, peer reviewed published iv search, etc. For complex documents related to medical care 
guidance, the Department has a committee of experts in the field co-author and tv view the document prior to 
distribution. ” In this case, DHSS will be required to mate "objective, unbiased, scientific” website, DHSS 
currently pivduces many pamphlets, and currently has experts and professionals thy employ and contract and 
utilise in their production. None of their other documents/pamphlets/ circulations necessitate external review. 
Conversations with the State Medical Board indicate that they do not desire this duty. The duties of the State 
Medical Board, as outlined in cumnt statute (AS 0S.64.10I) do not include oversight of DHSS. Further, 
the State Medical Board is composed of political appointees, and an OB-GYN whom they nominate will 
most likely be operating in private practice, when controls for bias an not necessaiy.

B. Physicians are immune if “(1) die risk not disclosed is too commonly known or is too
remote to require disclosure; or (2) the person who is die subject of die alleged failure to
obtain die informed consent stated to die physician or odier health care provider diat die
person would or would not undergo die abordon procedure regardless of die risk involved 
or diat die person did not want to be informed of the matters to which the person would be 
endded to be informed.”

Response: This language sets up a ‘reasonable physician standard,’ as opposed to a 
‘reasonable patient standard.’A  significant effort of this bill was to guarantee that women get all the 
infonnation they need—not to get all the infonnation a doctor thinks they need. This language does not fix  
the pivb/cm that the bill attempted to address—that is, Alaskan women have sometimes gotten abortions 
without getting all the infonnation necessaiy from the doctors. Especially in Ugh! of the removed of parental 
consent protections, women— or teenage girls—may not know the common risks. Should we allow people to 
make significant health care decisions—with serious emotional, physical, and social ramifications—with a 
nfusal to consider all of the facts? The nf/sal to desire ad of the facts indicates a significant problem. The 
current defenses of A S OH.55.556 also do not proiide sufficient protections.

C. Physicians are immune if, “in an acdon under this subsection, there is a rebuttable 
presumpdon diat an abordon was performed with the pregnant woman’s informed consent 
if the person who performed die abordon submits into evidence a copy of the woman’s 
written ccrdficadon required under AS 18.16.060(b).”

Response: Initially, we required physicians to provide a pamphlet. Then, we switched to a website. Then, 
instead of requiring the physicians to provide the information, we instead made it optional but created liability 
for doctors to provide sufficient information while giving immunity to those doctors who used the state’s 
information. The new  language removes the incentive to use the state’s information. 
This language effectively completes the removal of the state’s requirements of certain infonnation. AH is now 
optional and depends on the doctors' decisions.



D. Physicians are allowed to use either the state’s information or "informadon about die nature 
of, risks of, and alternatives to an abordon provided in a manner that die physician or healdi 
care provider, after considering all of the attendant facts and circumstances, reasonably 
determine is appropriate for diat woman or person whose consent is required.”

Response: This language, again, sets a ‘reasonable physician standard’ as opposed to a 
‘reasonable patient standard. ’See (B) above. This language allows doctors to sidestep the information 
that the legislature decides is apptvpiiate.

E. 24-hour waitin" period.

Response: The 24-hourperiod is not designed to delay or block access; with provisions that allow distribution 
in many formats (email, internet, fax, mail) and the fact (agtved upon by abortion providers) that abortions 
aren’t peformed without a couple office visits or calls or weeks of planning; this infonnation is designed to 
pivfect the woman’s opportunity to consider the infonnationpivsen/ed by the doctor. It is not a 24-hour wait 
from when the woman wants to have an abortion pcfonned; it is a 24-hour wait from when the woman first 
gets the infonnation that guarantees the woman may consider (he information. The woman can get the 
information ahead of time, before travel, or on her own before she ever becomes pregnant. Rural Health Centers 
have Internet access. Abortions ate not pe fanned in the bush. And women from the bush do not travel into town for an 
abortion, unless an abortion is planned in advance. The physician can provide these women with the information ahead 
of time, and if nothing else, the information can be obtained at each Rural Health Center.

F. Aligning die time increments of fetal descriptions widi the fetal photographs.

Resjsonse: It is important that the desaiptions match the photographs to ensure that the information is clear 
and complete. I f the descriptions are set in two-week increments, the photographs should correspond.

G. If a physician chooses not to use die State’s infonnation, lie/she may use "information
about the common risks of and reasonable alternatives to an abortion.”

Response: This language changes aligns with current statutes A S  09.55.556 regarding informed consent.



Regardless o f where one stands on the abortion issue, there is unified support for the concept 
that a woman be fully informed during her own decision. Providing women with information 
that is “unbiased, objective, scientific” is necessary to any informed choice. This bill is 
mandated to provide such information. It is essential to the psychological and physical well­
being of a woman who is considering an abortion that she receive complete and accurate 
information on her alternatives. Objections to providing people with information are adversarial 
to a woman’s freedom of choice, and preventing them from considering all relevant information 
is coercive and injures their freedom of privacy.

Medical personnel.
Medical personnel who perform abortions are already mandated in regulation to explain possible 
consequences. They have been exposed to lawsuits when women feel under-informed. This bill 
gives physicians legal coverage by creating a document that provides the information that is 
already currently required. Additionally, this tool is optional.

The U.S. Supreme Court.
The U.S. Supreme Court has rendered a decision in the case of Planned Parenthood o f  
Pennsylvania v. Casey that upheld the constitutionality of a Pennsylvania law which required 
informed-consent, parental consent,-and a twenty-four-hour-waiting period prior-to-an abortion-.
" .. What is at stake is the woman's right to make the ultimate decision, not a right to be insulated from all 
others in doing so.. .if thy are not a substantial obstacle to the woman’s exercise of the right to choose... Unless it 
has that effect on her right of choice, a state measure designed to persuade her to choose childbirth over abortion will 
be upheld if reasonably related to that goal.. .In attempting to ensure that a woman apprehend the full 
consequences of her decision, the State furthers the legitimate purpose of reducing the risk that a woman may elect 
an abortion, only to discover later, with devastating psychological consequences, that her decision was not fully 
informed. I f the information the State requires to be made available to the woman is truthful and not misleading, 
the requirement may be permissible...The idea that important decisions will be more informed and deliberate if 
they follow some period of reflection does not strike us as unreasonable, particularly where the statute directs that 
important information become part of the background of the decision.. .” "... That the infonnation might create 
some uncertainty andpersuade some women to forgo abortions does not lead to the conclusion that the Constitution 
forbids the provision of such information. Indeed, it only demonstrates that this information might very well make 
a difference, and that it is therefore relevant to a women’s informed choice...""...calculated to informed the 
woman'sfree choice, not hinder it. ”

Regarding Testimony. Through die committee process, we have received testimony that 
some people are apprehensive to be influenced by this unbiased, objective, scientific 
information. I’m not sure quite how to respond to this fear. Others have asked why dris 
information is not mandated to all pregnant women, not just diose seeking abortion. To 
respond, reiteration is need drat current law already requires informed, voluntary consent for 
abortion. There is no informed consent requirement for childuirth, nor does tlris bill establish 
such a requirement. Additionally, DHSS has agreed that die language in this bill provides for the 
maintaining of current, updated information. Finally, this bill does not change any of the current 
laws regarding parental consent; diose provisions are unaffected.

SB 30.
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- SB 30.
Regardless of where one stands or. die abordon issue, diere is unified support for the concept 
that a woman be fully informed during her own decision. Providing women with information 
diat is “unbiased, objective, scientific” is necessary to any informed choice. This bill is 
mandated to provide such information. It is essential to die psychological and physical well­
being o f a woman who is considering an abortion diat she receive complete and accurate 
information on her alternatives. Objections to providing people widi information are adversarial 
to a woman’s freedom of choice, and preventing diem from considering all relevant information 
is coercive and injures dieir freedom of privacy.

* Medical personnel.
Medical personnel who perform abortions are already mandated in regulation to explain possible 
consequences. They have been exposed to lawsuits when women feel under-informed. This bill 
gives physicians legal coverage by creating a document diat provides die information diat is 
already currently required. Additionally, this tool is optional.

■ The U.S. Supreme Court.
The U.S. Supreme Court has rendered a decision in die case of Planned Parenthood o f  
Pennsylvania v. Casey that upheld the constitutionality of a Pennsylvania law which required 
informed consent, parental consent, and a twenty-four-hour waiting pedod prior to an abortion: 
“...What is at stake is the woman's right to make the ultimate decision, not a right to be insulated from all 
others in doing so.. .if they arc not a substantial obstacle to the woman’s exercise of the right to choose... Unless it 
has that effect on her right of choice, a state measure designed to persuade her to choose childbirth over abortion will 
be upheld if reasonably related to that goal.. .In attempting to ensure that a woman apprehend the full 
consequences of her decision, the State furthers the legitimate purpose of reducing the risk that a woman may elect 
an abortion, only to discover later, with devastating psychological consequences, that her decision was not fully 
informed. I f the information the State requires to be made available to the woman is truthful and not misleading, 
the requirement may be permissible. ..The idea that important decisions will be more informed and deliberate if 
they follow some period of reflection does not strike us as unreasonable, particularly where the statute directs that 
important information become part of the background of the decision... ” “. ..That the information might create 
some uncertainty and persuade some women to forgo abortions aoes not lead to the conclusion that the Constitution 

forbids the provision of such information. Indeed, it only demonstrates that this information might very well make 
a difference, and that it is therefore relevant to a women's informed choice..."“...calculated to informed the 
woman !r free choice, not hinder it. ’’

■ Regarding Testimony. Through die committee process, we have received testimony that 
some people arc apprehensive to be influenced by this unbiased, objective, scientific 
information. I’m not sure quite how to respond to this fear. Odiers have asked why this 
information is not mandated to all pregnant women, not just those seeking abortion. To 
respond, reiteration is need diat current law already requires informed, voluntary consent for 
abortion. There is 110  informed consent requirement for childbirth, nor does this bill establish 
such a requirement. Additionally, DHSS has agreed that die language in this bill provides for die 
maintaining of current, updated information. Finally, this bill does not change any of die current 
laws regarding parental consent; those provisions are unaffected.
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In fo n n e d  C o n s e n t /A b o r t io n  In fo

AS 08.64.105. R e g u la tio n  o f  a b o rd o n  p ro c e d u re s .
'f l ic  b oard  shall ad o p t regulations necessary to  carry in to  effect the p tov isions o f  A S 18.16.010 and shall define ethical, 
unpro fessional, o r d ishonorab le  co n d u c t as related to  abortions, set standards o f  professional com petency in the perform ance 
o f  abortions, and establish p rocedures and set standards for faciliues, equ ipm ent, and care o f  patients in the perform ance o f  
an abo rdon .

12 A.A.C. 40.070
U nless o therw ise provided  in 12 A A C  40.060 (T erm inadon  o f  pregnancy m u st be requested  by the pregnant w om an, unless 
she has been adjudged m entally incom peten t o r  is unm arried  and u nder 18 years o f  age, in  w hich case the request m ust be 
m ade by h e r paren t o r guardian.), a w ritten  in form ed consen t shall be ob ta ined  from  the patien t o r from  any o th e r person 
w hose co n sen t is required befo re term inadon  o f  a pregnancy. Such w ritten  in fo rm ed  co n sen t shall be on the padent's chart. 
T h e  patien t and o th er persons w hose  consen t is required  shall be advised o f  the m edical im plications and the possible 
em ouonal and physical sequelae o f  the procedure.

H istory: E ff. 1 2 /2 0 /7 0 , R egister 36; am  8 /2 9 /7 3 , Register 47

Sec. 18.16.010. A b o rtio n s .

(a) A n abo rtion  may n o t be perfo rm ed  in this state unless

(1) the ab o rdon  is perfo rm ed  by a physician o r  surgeon licensed by the S tate M edical B oard u nder AS 08.64.200 ;

(2) the abortion  is perfo rm ed  in a hospital o r  o th e r facility approved fo r the pu rpose  by the D epartm en t o f  H ealth  and 
Social Services o r a hospital opera ted  by the federal governm ent o r an agency o f  the federal governm ent;

(3) befo re  an abortion  is know ingly perfo rm ed  o r induced on  an unm arried, unem ancipated  w om an under 17 years o f  age, 
consen t has been given as required u nder AS 18.16.020 o r a cou rt has au tho rized  the m inor to consen t to the abo rdon  under 
A S 18.16.030 and the m in o r consen ts; for
purposes o f  enforcing this paragraph , there  is a rebuttab le  p resum pdon  that a w o m an  w ho  is unm arried and under 17 years o f  
age is unem ancipated; and

(4) the w om an is dom iciled o r physically presen t in the slate for 30 days befo re  the abordon .

(b) N o th in g  in (his section requires a hospital o r  person to participate in an abo rtion , n o r  is a hospital o r person  liable for 
refusing to  parucipate in an abo rtion  u nder this secuon.

(c) A person  w ho know ingly violates a p rov ision  o f  this section, upon  conviction , is punishable by a fine o f  no t m ore than 
S I,000, o r  by im prisonm ent for no t m ore  than  five years, o r by both .

(d) [Repealed, Sec. 6 ch 14 SLA 1997).

(c) A person  w ho  perfo rm s o r  induces an abortion  in violation of(a)(3) o f  th is section is civilly liable to the pregnant m inor 
and the m inor's  paren ts, guardian , o r  custod ian  fo r com pensatory  and punitive dam ages.

(f) It is an affirm ative defense to a p ro secu tion  o r claim for a violation o f  (a)(3) o f  this section that the p regnant m inor 
p rov ided  the person  w ho  p e rfo rm ed  o r induced the abo rdon  w ith false, m isleading, o r  incorrect inform adon  about the 
m inor's age, m arital status, o r em ancipation , and  the person  w ho  perform ed o r  induced the abo rdon  did not otherw ise have 
reasonable cause to believe that the pregnant m inor was under 17 years o f  age, unm arried , o r unem ancipated.

(g) It is an affirm adve defense to  a p rosecu tion  o r claim for violation o f  (a)(3) o f  this section that com pliance w ith the 
requ irem ents o f  (a)(3) o f  this secuon  was no t possib le because an im m ediate th rea t o f  serious risk to the life o r  physical health 
o f  the p regnan t m in o r from  the co n tinua tion  o f  the pregnancy created a m edical em ergency necessitating the im m ediate 
perfo rm ance  o r inducem ent o f  an abo rtion . In this subsection , "m edical em ergency" m eans a condition  that, on  the basis o f  
the physician 's o r surgeon 's go o d  faith clinical judgm ent, so  com plicates the m edical condition  o f  a pregnant m inor that



(1) an im m ediate abortion  o f  die m inor's pregnancy is necessary to  avert the m in o r's  death; o r

(2) a delay in providing an abortion  will create serious risk o f  substantial and irreversible im pairm ent o f  a m ajor bodily 
function  o f  die pregnant m inor.

See. 18.16.020. C o n se n t re q u ire d  b e fo re  m in o r 's  a b o r t io n .

A person  may n o t knowingly perfo rm  o r induce an abortion  upon  a m in o r w ho  is know n to  the person  to  be pregnant, 
unm arried , u nder 17 years o f  age, and uncm ancipated  unless, befo re  the ah o rd o n , at least one o f  the follow ing applies:

(1) one o f  the m inor's parents o r the m inor's guardian o r  custod ian  has consen ted  in w riting to the perfo rm ance o r 
inducem ent o f  die abordon;

(2) a court issues an o rder u nder AS 18.16.030 audiorizing  the m in o r to  consen t to  the ab o rd o n  w ithout consen t o f  a 
paren t, guardian, o r custodian, and the m in o r consen ts to  the abortion ; o r

(3) a court, by its inaction u n d er AS 18.16.030 , constructively has aud iorizcd  th e  m in o r to  consen t to the abo rdon  w ithout 
consen t o f  a paren t, guardian, o r  custodian, and d ie  m in o r consen ts to  the abo rtion .

Sec. 18.16.030. Ju d ic ia l b y p a ss  for m in o r  s e e k in g  a n  a b o r t io n .

(a) A  w om an w ho  is pregnant, unm arried , u nder 17 years o f  age, and unem ancipated  w ho w ishes to  have an  abortion  
w ithout the consent o f  a paren t, guardian, o r custodian m ay file a com plaint in th e  superio r court requesting  the issuance o f  an 
o rder au thorizing the m inor to  consen t to the
perfo rm ance o r  inducem ent o f  an abortion  w ithou t the consen t o f  a parent, guardian , o r  custodian.

(b) T he  com plain t shall he m ade u nder oath  and m ust include all o f  the following:

(1) a sta tem ent that the com plainan t is p regnant;

(2) a sta tem ent that the com plainant is unm arried , under 17 years o f  age, and  unem ancipated ;

(3) a statem ent that the com plainan t w ishes to  have an ab o rd o n  w ithout the co n sen t o f  a paren t, guardian , o r custodian;

(4) an  allegation o f  cither o r bo th  o f  the following:

(A) that the com plainant is sufficiently m atu re  and well enough inform ed to  decide intelligently w h e th e r to have an abordon  
w ithout the consen t o f  a paren t, guardian, o r  custodian; o r

(13) dial one or bo th  o f  the m inor's paren ts o r the m inor's guardian o r custodian  was engaged in physical abuse, sexual 
abuse, o r a pattern  o f  em otional abuse against the m inor, o r  that the consen t o f  a p a ren t, guardian , o r  custod ian  otherw ise is 
not in the m inor's best interest;

(5) a sta tem ent as to w hether the com plainant has retained an a tto rney  and, i f  an  attorney has been retained , the nam e, 
address, and telephone num ber o f  the attorney.

(c) T he  cou rt shall fix a tim e fo r a hearing  on any com plain t filed u nder (a) o f  this section  and shall keep a record o f  all 
testim ony and o th e r  oral p roceedings in the action, 'f lic  hcanng  shall be  held at the earliest possib le tim e, but no t later than 
the fifth business day after the day that the com plain t is filed. T he  cou rt shall en te r judgm ent on  the com plain t im m ediately 
after the hearing is concluded. I f  the hearing required by this subsection  is no t held by the fifth business day after the 
com plain t is filed, the failure to  hold the hearing shall be considered  to be a constructive  o rder o f  the court authorizing the 
com plainant to  consen t to  the perform ance o r inducem ent o f  an ab o rdon  w ithout the consent o f  a paren t, guardian, o r 
custodian , and the com plainant and any o th e r person  may rely on  the constructive  o rd e r to the sam e extent as if  the court 
actually had issued an o rder u nder this section  authorizing  the com plainant to co n sen t to  the perfo rm ance o r inducem ent o f  
an abortion  w ithout such consent.

(d) I f  the com plainant has n o t retained an attorney, the cou rt shall appoin t an atto rney  to  represen t the com plainant.

(e) I f  the com plainant m akes only the allegation set out in (b)(4)(A) o f  this sec tion  and  if  the co u rt finds by clear and 
convincing evidence that the com plainant is sufficiently m ature  and well enough in fo rm ed  to  decide intelligently w hether to 
have an ab o rd o n , the court shall issue an o rder authorizing  the com plainant to co n se n t to the perform ance o r inducem ent o f



an abortion  w ithout the consent o f  a paren t, guardian, o r  custodian. I f  the cou rt does no t m ake the finding specified in this 
subsection , it shall dism iss the com plaint.

(1) I f  the com plainan t m akes only the allegation set ou t in (b)(4)(B) o f  this section and the court finds that there is clear and 
convincing evidence o f  physical abuse, sexual abuse, o r a pa ttern  o f  em otional abuse o f  the com plainan t by one or both  o f  the 
m inor's paren ts o r  the m inor's guardian o r custodian, o r  by clear and convincing evidence the consen t o f  the parents, 
guardian, o r custod ian  o f  the com plainant otherw ise is not in the best interest o f  the com plainan t, the cou rt shall issue an 
o rd e r authorizing the com plainant to  consen t to  the perfo rm ance o r inducem ent o f  an abortion  w ithou t the consent o f  a 
parent, guardian, o r custodian. I f  the court does no t m ake the finding specified in tliis subsection , it shall dism iss the 
com plaint.

(g) I f  the com plainant m akes bo th  o f  the allegations set ou t in (b)(4) o f  this section, the co u rt shall proceed  as follows:

(1) the court first shall de term ine w hether it can m ake the finding specified in (e) o f  this section and , i f  so, shall issue an 
o rd e r under that subsection; i f  the court issues an o rd e r under tliis paragraph, it may no t proceed  u nder (f) o f  this section; if  
tire court docs no t make the finding specified in (c) o f  this secuon, it shall proceed  under (2) o '* h is  subsection;

(2) if  the court u nder (1) o f  tliis subsection  does n o t make the finding specified in (e) o f  this section , it shall proceed to 
determ ine w hether it can m ake tire finding specified in (Q o f  this section and, if  so, shall issue an o rder u nder that subsection; 
if  the court does n o t make the finding specified in (i) o f  tliis section, it shall dism iss the com plaint.

(h) 'H ie cou rt may n o t notify the parents, guardian, o r custodian o f  the com plainan t that the com plainant is pregnant o r 
w ants to have an abortion.

(i) I f  the court dism isses the com plain t, the com plainant has the right to  appeal the decision to  the suprem e court, and the 
superior court im m ediately shall notify the com plainant that there is a right to  appeal.

(j) I f  the com plainant files a notice o f  appeal au thorized  u nder this section, the superior co u rt shall deliver a copy o f  the 
notice o f  appeal and the record on appeal to the suprem e court w ithin four days after the no tice  o f  appeal is filed. U pon 
receipt o f  the notice and record , the clerk o f  the
suprem e court shall place the appeal on the docket. T h e  appellant shall file a b rie f  w ithin four days after the appeal is 
docketed. U nless die appellant w aives the right to oral argum ent, the suprem e court shall hear oral argum ent w ithin five days 
a fter the appeal is docketed. T he  suprem e court shall en te r judgm ent in the appeal im m ediately after the oral argum ent or, if  
oral argum ent has been w aived, w ithin five days after the appeal is docketed. U pon  m o tion  o f  die appellant and for good 
cause show n, the suprem e court m ay shorten  o r ex tend  the m axim um  times set ou t in this subsection . H ow ever, in any case, if 
judgm ent is n o t en tered  within five days after die appeal is docketed , the failure to en te r the judgm ent shall be considered to 
be a constructive o rder o f  the court au thorizing the appellant to consen t to  the perform ance o r  inducem en t o f  an abortion  
w ithout the consent o f  a paren t, guardian, o r custodian , and the appellant and any o th e r person  may rely on the constructive 
o rd e r to the sam e extent as if  the cou rt actually had en tered  a judgm ent under this subsection  au thorizing  the appellant to 
consen t to the perform ance o r inducem en t o f  an abo rtion  w ithout consen t o f  ano ther person . In  the in terest o f  justice, the 
suprem e court, in an appeal u nder this subsection, shall liberally m odify o r d ispense w ith the form al requirem ents that 
norm ally apply as to  the con ten ts  and form  o f  an appellant's brief.

(k) Each hearing under this section , and all proceedings under (j) o f  this section, shall be conducted  in a m anner that will 
preserve the anonym ity o f  the com plainant. T he com plain t and ail o ther papers and records tha t pertain  to  an action 
com m enced under this section, including papers and records that pertain to an appeal u nder this section , shall be kept 
confidential and are not public records under AS 40.25.110 - 40.25.120.

(1) T he suprem e court shall prescribe com plaint and notice o f  appeal fo rm s that hall be used by a com plainant filing a 
com plaint o r appeal under tliis section. T he clerk o f  each superior court shall furnish b lank copies o f  the form s, w ithout 
charge, to any person  w ho requests them .

(m) A filing fee may not be required of, and court costs may not he assessed against, a com plainan t filing a com plaint under 
this section o r  an appellant filing an appeal under this section.

(n) BlanK copies o f  the form s prescribed under ( I) o f  .his section and in form ation  on  the p ro p er procedures for filing a 
com plain t o r appeal shall be m ade available by the cou rt system at the official location o f  each superio r court, d istrict court, 
and m agistrate in the state. T he  inform ation  required 
u nder this subsection  m ust also include notification to  the m inor that

(1 ) there is n o  filing  fee required fo r  either fo rm ;



(2) no court costs will be assessed against the m in o r fo r procedures u n d er this section;

(3) an attorney will be appo in ted  to rep resen t the m in o r if  the m inor does no t retain  an attorney;

(4) the m ino r may request that the superio r cou rt w ith appropriate jurisdiction hold  a telephonic hearing o n  the com plaint 
so tha t the m inor need no t personally  be present.

Sec. 18.16.050. P a r t ia l-b ir th  a b o r t io n s .

(a) N otw ithstand ing  com pliance w ith A S 18.16.010 , a person  may n o t know ingly perfo rm  a partial-birth abortion  unless a 
partial-birth  abortion  is necessary to  save the life o f  a m o ther w hose life is endangered by a physical disorder, illness, o r '.'jury 
and n o  o th e r m edical p rocedure w ould  suffice fo r that purpose. V iolation o f  this subsection  is a class C felony.

(b) A  w om an up o n  w hom  a partia l-b irth  abortion  is perfo rm ed  may not be p rosecu ted  u nder tins section o r under any 
o th er law if  the p rosecu tion  is based  o n  this section.

(c) In  this section , "partial-birdi abo rtion" m eans an abortion  in  w luch the person  perfo rm ing  the abortion  partially 
vaginally delivers a living fetus befo re  killing the fetus and com pleting  the deliver)'.

Sec. 18.16.090. D e fin itio n s .

In this chapter,

(1) "abortion" m eans the use o r p rescrip tion  o f  an instrum en t, m edicine, drug, o r  o th er substance o r  device to  term inate the 
pregnancy o f  a w om an know n to be p regnan t, except that "abortion" does no t include the term ination  o f  a pregnancy i f  done 
w ith the in ten t to

(A) save the life o r  preserve the health  o f  the unbo rn  child;

(B) deliver the unbo rn  child prem aturely  to  p reserve the health o f  bo th  the pregnant w om an  and the w om an 's child; or

(C) rem ove a dead  unborn  cliild;

(2) "ujiem ancipatcd" m eans th a t a w om an  w ho is unm arried  and under 17 years o f  age has no t done  any o f  the following;

(A) entered  the arm ed sendees o f  die U nited  Stales;

(B) becom e em ployed and self-subsisting;

(C) been em ancipated  under AS 09.55.590 ; o r

(D) o therw ise becom e independen t from  the care and con tro l o f  the w om an 's paren t, guatdian , o r  custodian.
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You asked fo r information concerning abortion laws. Specifica lly, you asked fo r a sum m ary of 
abortion laws in the United S tates and a sum m ary o f the current abortion laws in A laska. You 
also asked that we include any notew orthy court cases in our sum m aries.

A b o r t i o n  L a w s  in  t h e  U n i t e d  S t a t e s

In response to your request, we attach two resources from the website o f the Henry J. Kaiser 
Fam ily Foundation .’ One of the resources, which we include as A ttachm ent A, is an Issue  
U p d jle  entitled "Abortion Policy and P olitics." This update provides a history o f abortion lew s in 
the U nited States, a sum m ary o f the nine m ost im portan t U.S. Suprem e Court uasci; , :ga ic :n r. 
abortion, and an overview  of current abortion policies in the U.S. The other resource, w h icn  we 
include as A ttachm ent B. is a Fact Sheet that provides abortion related statistics in the U.S.

W e also include a more com prehensive sum m ary o f s ign ifican t United States Suprem e C ourt 
decisions regarding abortion in the United States. This docum ent, com piled by N A R A L

1 The Henry J. Kaiser Family Foundation is a private non-proni foundation that focuses on the major health care 
issues facing the United States. The URL for the Henry J, Kaiser Family Foundation is www.Wf.org/.
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sum m arizes 36 o f the m ost s ignificant United S ta les Suprem e Court decisions that have 
im pacted abortion laws in the United S tates.2 We include N AR AL's list as Attachm ent C.

W e include two cases, the sem inal Roe v. Wade, 410 U.S. 113 (1973) and Planned Parenthood  
o f S outhern  P ennsy lvan ia  v. Casey, 505 U.S. 833 (1992), c ited by both the Henry J. Kaiser 
Fam ily Foundation and by NARAL as playing a s ignificant role in the evolution of abortion law in 
the U .S .3

In R oe v. Wade, w h ich  we include as A ttachm ent D, the cou rt ru led that the fundam ental right to 
p rivacy extends to a w om an 's decision w hether o r no t to have an abortion. In P lanned  
P aren thood  o f  Southern Pennsylvania v. Casey, w h ich  ve include as A ttachm ent E, the  court 
upheld severa l restric tions to abortion. These restrictions inc lude a 24-hour waiting period 
(som etim es referred to as m andatory delay) and spec ific  counseling requirem ents, provisions 
s im ila r to e lem ents conta ined in Senate Bill 30 and House Bill 292 that are currently before the 
A laska State Legislature. According to the Henry J. K aiser Fam ily Foundation, Planned  
P arenthood o f  Southern Pennsylvania v. C asey  is the m ost im portan t abortion ruling since 1973.

As an additiona l resource, we located an article in The Jou rna l o f the Am erican M edica l 
A ssocia tion  that analyzes the im pact of M iss iss ipp i’s 1992 m andatory delay law on abortions and 
b irths. W e include "The Im pact o f M ississippi’s M andatory Delay Law  on Abortions and B irths" as 
A ttachm ent F.

Abortion Laws in Alaska

Alaska law m akers first legalized abortion in 1970 (C hapter 103 SLA 1970), three years p rio r to 
the two U.S. Suprem e Court decis ions that made abortions legal under certain conditions in the 
U nited S tates, Roe v. Wade and Doe v. Bolton. A laska S tatu te  18.16 sets forth ihe conditions 
under w hich abortions m ay occur in A laska. A laska S ta tu te  8 .64.105 assigns the A laska State 
M edical Board the responsib ility  of adopting regulations necessary to carry into e ffect the 
p rov is ions o f the law  (AS 18.16), as well as defin ing e th ica l, unprofessional, or d ishonorable 
conduct re lated to abortions, setting s tandards o f pro fessiona l com petency in the perform ance of 
abortions, and establishing procedures and standards fo r facilities, equipm ent, and care of 
patients in the perform ance o f an abortion. O ver Ihe years there have been challenges to various 
aspects o f A laska 's  abortion laws and regulations. These challenges can be categorized into 
areas related to state constitu tiona l protection, abortion procedures, m andatory hospita lization, 
physic ian-on ly restrictions, public funding, refusal clause, and m inors’ access to abortion. We 
provide a sum m ary o f each of these categories, w ith re levant court cases, as follows.

S ta te  C o n s titu tio n a l P ro te c t io n : The right to privacy guaranteed under Artic le  1, Section 22 of 
the A laska C onstitu tion protects a w om en's right to reproductive choice as a fundam ental right, 
and o a greater extent than does the U.S. Constitution. In 1997, the Alaska Supreme Court

! The NARAL Pro-Choice America (formerly The National Abortion and Reproductive Rights Action League) Is Ihe 
political arm of the pro-choice movement and an advocate of reproductive freedom and choice The URL for the NARAL 
is www.narul.org. We also queried Ihe websiles of several pro-life organizalions; however, none of these organizations 
compile such information.

3 If you would like copies of any of Ihe other court decision noted by the Henry J. Kaiser Family Foundation or 
NARAL, please let us know.
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struck down a “quasi-pub lic" hospita l’s policy tha t barred abortion procedures at the facility. This 
decision also declared a state statute im m unizing persons and hosp ita ls  from  liab ility  fo r refusing 
to participate in abortion invalid as applied to "quasi-public" institu tions (Va lley Hospital 
Associa tion v. M at-Su C oalition fo r Choice, 948 P.2d 963, 1997).

Ban on A b o rtio n  P ro ce d u re s : The superio r court held that A laska ’s ban on abortion
procedures (AS 18.16.050, Partia l-b irth Abortions) is “vague and im precise" and therefore 
unconstitu tiona l under the state constitu tion. The cou rt issued a perm anent in junction prohibiting 
en fo rcem en t o f the law  (p lanned P aren thood  o f A laska , Inc. v. State, No. 3AN-97 6019 CIV 
(A laska S uperior C ourt, March 13, 1998). An appeal was w ithdraw n (No. S-08610, Ju ly  17, 
2000).4

M a n d a to ry  H o s p ita liz a tio n : Alaska Statute 18.16.010 requires tha t all abortions m ust be
performed in a hospital, in a facility approved for that purpose by the stale, or in a hospital 
operated by the federal governm ent o r one o f its agencies. R egu la tions fu rther state that 
am bulatory surgical fac ilities (the only non-hosp ita l fac ilities rece iv ing s la te -approva l to perform 
abortions) may not perform  abortions after the first trim ester, a ffec tive ly  requiring that post-first 
trim ester abortions be perform ed in a hosp ita l.5

In 1981, the Alaska A ttorney General concluded that the requ irem ent that all abortions be 
perform ed in a hospita l or other approved fac ility  is invalid since it does not exclude the first 
trim ester of pregnancy (O pinion of the A ttorney G eneral, No. J-66-816-81, O ctober 7 ,1 9 8 1 , citing 
Sendak  v. Arnold, 429 U.S. 968, 1976). In 1984, the A laska A tto rney  G enera l further s ta led that 
the regulation o f o ther aspects o f first trim ester abortions is "obvious ly  p rob lem atic” (O pinion of 
the A ttorney General, No. 366-028-85, July 24, 1984).

P h ys ic ia n -O n ly  R e s tr ic tio n : A laska Statute 18.16.010 requires tha t only a physician or surgeon 
licensed by the state m ay perform  an abortion. In 1976, the A laska A tto rney General issued an 
opin ion s la ting that th is law is constitu tional (Inform al Opinion o f the A ttorney General, Oct. 21, 
1976).

P u b lic  F u n d in g : A laska Adm in istra tive Code 7.47.200(a) and 7.47.210(a) define the
circum stances under which wom en elig ib le fo r state medical ass is tance fo r general health care 
may obtain an abortion. In 2001, the A laska Suprem e Court found the regulation that limited 
s la te  m edical assistance for abortions to cases o f life endangerm ent, rape, o r incest to be in 
violation o f the stale constitu tion. The Court issued a p e rm a n e r’ in junction prohib iting its 
enforcem ent (S ta le v. P lanned Parenthood o f A laska, Inc., 28 P .3d 904, Alaska 2001 ).6

In 2002, the A laska Legislature enacted a FY2003 budget bill that did not provide any sta le funds 
for m edical assistance to pay fo r abortions that were not considered a m andatory service under 
federal law  (federal law  m andates M edicaid abortion coverage in cases o f life  endangerm ent, 
rape, or incest). The superior court issued an order finding that this budget restriction is w ithout

4 The Slate withdrew its appeal o l the superior court's decision following the decision in Slenberg v. Carhart, 530 
U.S. 914 ,2000 , in whicti the U.S. Supreme Court held that a ban cn 'partial-birth* abortion that lacks an exception to 
protect a woman's health, and that prohibits more than one procedure places an undue burden on a woman's right to 
choose and is therefore unconstitutional.

s 7 AAC 12.370.

6 The U.S. Supreme Court has upheld a similar restriction under the lederal Constitution (Williams v. Zbaraz, 448 
U .S. 358 ,1980 ).
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effect and ordered the state to continue to pay for m ed ica lly  necessary  abortions p la n n e d  
Parenthood o f A laska, Inc. v. Livey, No. 3-AN-98-07004, A ugust 19, 2002).7

R e fu sa l C lause : A laska S tatute 18.16.010 states tha t no person or hospita l may be required to 
partic ipate in an abortion and that no person or hospita l m ay be liable for refusing to partic ipate in 
an abortion. In 1978, the  Alaska A ttorney General issued tw o opin ions stating that under the 
s la te  constitu tion, non-sectarian  hospita ls bu ilt o r operated w ith public funds may not refuse to 
offer abortion services (Opinion of the A ttorney General, No. 15, March 31, 1978; O pinion o f the 
A ttorney General, No. 8, February 10, 1978).8

M in o rs ' A c c e s s  to  A b o r t io n : A laska Statutes 18.16.010, 18.16.020, and 18.16.030 s la te  that 
an unem ancipated m inor under age 17 may not obta in an abortion w ithout the w ritten consent of 
one parent. A  m inor m ay obtain an abortion v/ithout parental consent if a court finds, by c lear and 
convincing evidence, that she is mature and well inform ed enough to make an intelligent decis ion 
(also referred to as jud ic ia l bypass), that there is evidence that she has been subject ,o physical 
or sexual abuse or to a pattern o f em otional abuse by one or both parents, or that parental
consent is not in her best interest.

A sta te  superio r court ru led that this law violates the sta le constitu tion . The state Suprem o Court 
reversed this ruling and sent the case back to the low er court for an evidentiary hearing to
determ ine the law ’s constitu tiona lity  (P lanned P aren thood  o f A laska, Inc. v. Stale, No. 3AN-97-
6014, February 25, 1998, sum m ary judgm ent), (A laska Superior Court, Oct. 5, 1998, final 
am ended judgm ent). As a result o f the evidentiary hearing, the superior court once again found 
the lav- unconstitu tiona l and unenforceable (Planned P aren thood  v. State, 3AN-97-6014 C1, 
A laska Superior Court, O ctober 13, 2003, Decision on Remand).

I hope you find this !:• orm ation to be useful. P lease do not hesita te  to contact us if you have 
questions or need additional inform ation.

7 In 2003 the Alaska Legislature attcmpled lo limil funding to mandatory abortion services under federal law in the 
FY2004 budget bill. However, the Alaska Attorney General stated that such restriction is unconstitutional and that Ihe 
state must continue to fund medically necessary abortions in accordance with the 2002 court order (Opinion of the 
Attorney General, No. 883-03-0044, November 18, 2003).

“ Valley Hospital Association v. Mat-Su Coalition for Choice, 948 P .2d 963, Alaska 1997 can also be applied lo this
law.
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Abortion Policy and Politics O ctober 2 0 02

Since the landmark U.S. Supreme Court decision Roe v. Wade  
legalized abortion in 1973, debate has continued over how and 
when abortions are provided. Every state has laws regulating 
some aspect of the provision o f abortion, and many have 
passed restrictions that are now in effect, such as parental 
consent or notification requirements; mandated counseling 
and waiting periods; and limits on funding for abortion. In 
Congress, the primary focus of legislation has historically been 
on lim iting use of public funds for abortions.

In m ore recent years, public debate has centered on methods 
of abortion, particularly those performed later in pregnancy. 
Congress and most state legislatures have considered whether 
certain procedures— labeled by opponents as "partial-birth 
abortions"— should be outlav/ed.To date, the U.S. Supreme 
Court and other lower courts have struck down or significantly 
curtailed enforcement of these bans. Most recently, in August 
2002, President Bush signed the "Bom-Alive Infants Protection 
Act,"which grants federal rights to human fetuses "born alive" 
at any stage of developm ent, specifically including those 
that m ight occur during an attem pted abortion procedure. 
M eanwhile, new medical developments— most notably 
the Food arid Drug Administration’s (FDA) September 2000 
approval of mifepristone (RU-486), the first non-surgical 
"medical abortion"drug— is drawing increased attention to 
early abortions. Federal and state legislators have discussed 
w hether to adopt restrictions specific to medical abortions, and 
anti-abortion groups filed a petition to the FDA in August 2002 
urging the agency to  reverse approval o f mifepristone.

W hile the debate over abortion has not abated, the abortion 
rate— the number o f induced abortions per 1,000 women 
aged 15-44— in the U.S. is at an historic low. In 1998, the most 
current year for which data is available, there were 17 abortions 
per 1,000 wom en o f reproductive age, the lowest level in two  
decades.1 Even with these declines, abortion remains one of 
the most comm only perform ed surgical procedures in the U.S.: 
Based on 1992 rates, an estimated 43 percent of women will 
have had an abortion by age 457

History and Overview of Abortion

Individual states began restricting or outright outlawing 
abortion beginning in the mid-1800s. By 1880, the procedure 
was criminalized in every state with exceptions often allowed 
in cases where a woman's life was at risk. In spite of these 
bans, many women sought out illegal means of terminating 
unw anted pregnancies, leading to high rates of maternal 
m ortality and reproductive complications.

Beginning in 1970, a handful of states started considering 
legislation to allow abortion in certain circumstances.The U.S. 
Suprem e Court decriminalized abortion nationwide in 1973 
in tw o  companion cases, Roe v. W ade and D oe v. B o lton  (see 
box on Key Supreme Court Cases on Abortion).The Court 
asserted that the fundam ental constitutional right to privacy 
encompasses a woman's decision to terminate a pregnancy

befoie the point o f viability, that is, when the fetus can survive 
outside of the woman's body. As a result, legislation regulating 
abortion during the first tw o trimesters of pregnancy had to 
satisfy a "compelling"state interest— a tough legal standard 
that many restrictions passed after Roe did not meet. Abortions 
could still be banned after viability— with exceptions to protect 
a woman's life and health.

Immediately after the Supreme Court's ruling, abortion 
opponents introduced legislation at the state and federal 
level aimed at overturning Roe— or at least limiting access 
to abortion. As a result, the Supreme Court heard several 
cases challenging abortion regulations during the 1970s, 
typically rejecting the state laws as violations of the right to 
choose abortion.The exception was limitations on the use of 
public funds or public facilities, several of which were found 
constitutional during this period.

During the 1970s and early 1980s, Congressional attempts to 
pass a constitutional am endm ent banning abortion failed. 
However, in 1980, the U.S. Supreme Court upheld Congress's 
first significant national abortion restriction.The justices found 
constitutional a 1977 appropriations bill rider known as the 
Hyde Am endm ent, which forbid the use of federal Medicaid 
funds for abortions unless a woman's life is threatened by 
pregnancy. (Medicaid is the federal-state health insurance 
program for the poor, including 9.5 million women of 
reproductive age.) Congress also passed similar restrictions on 
public funding of abortion in a range of federal agencies and 
programs.

A series of Supreme Court cases in the 1980s and 1990s 
considered the constitutionality of various state abortion 
restrictions and regulations, such as waiting periods or directed 
counseling. Although most were struck down, the Court did 
find that states could require girls under age 18 to notify or 
receive permission from a parent for an abortion, as long as a 
judicial bypass procedure was available that also allowed for 
this permission to be granted by a local court.

Public Supports Legal A b o rtio n , W ith Restrictions 
According to recent national surveys, a majority of Americans—  
58 percent— think that abortion laws should remain as they 
are or be loosened, rather than tightened.3 However, half favor 
some restrictions on abortion. Overall, 28 percent of Americans 
say abortion should be  le g a l u n d e r a l l  c ircum s'ances; 19 percent 
say abortion should b e  ille g a l u n d e r a l l  c ircum stances, a n d  a slim 
majority (51 percent) say abortion should be le g a l u nder ce rta in  
c ircum stances. Further reflecting the public's mixed views on 
abortion, the nation is now divided in the percentage of people 
who identify as "pro-choice" versus "pro-life."The percentage of 
Americans w ho say they are "pro-choice"has decreased  from 56 
percent in 1995 to 47 percent in 2000; likewise, those calling 
themselves "pro-life"in c rea se d  from 33 percent to 45 percent 
during the same time period.3
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Key Supreme Court

A '" '- ’-iff
January 22 ,1973 . In RoeVWdde, the Court legalized abortion ;':^  ' 
The Court based its 7-2 ruling on a woman's constitutional righ t ■.

, to  privacy. This case established the "trim ester fram ework" to  : ^  - 
determ ine when and how abortion services could be regulated.'’ ”  
During the  first trim ester o f pregnancy, the Court reserved for 
the pregnant woman and her physician the right to  decide:- " ■ 
w hether or not to  term inate a pregnancy, generally w ithou t 
interference from the state, in the second trimester) states were /  
allowed to  regulate abortion procedures and services, bu t on ly../: 
in w ay ' that could be reasonably related to  protecting th e .$ 4 ; -  
health o f the woman, in the th ird  trimester, the government's 
interest in potential life became "com pelling''at the po in t o f . / / / / /  
v iability, meaning tha t abortion could be regulated, lim ited, or </■ 
even prohibited. States were not allowed, however, to p roh ib it ‘ . 
abortion if  it  affected the  life or health o f the pregnant woman.'

. ■ ; . / I  . ■ ' ! .■' . ; .
On the same date, in Doe v. So/ton, the Court struck down, 
also by a 7-2 vote, restrictions on faciliti :s and procedures 
tha t could be used to perform  abortions.The Court noted 
tha t a doctor's judgm en t about the necessity o f an abortion 
may include “all factors— physical, emotional, psychological, 
familial, and the woman's age— relevant to  the well-being o f 
the p a tie n t." .

Ju ly  1 ,1976 . In Planned Parenthood v. Danforth, the Court, by 
a 6-3 vote, said that states may not give a husband the power 
to  overrule his pregnant wife's decision to have an abortion 
and that the state may not proh ib it the most comm on second- 
trim ester abortion m ethod at that tim e (saline amniocentesis).
By a 5-4 vote, the Court also said tha t parents o f m inor; 
unmarried girls may not be given an absolute veto over their 
daughter's abortion choice.

\  r r \  ;•* •'* •; • .’./j / v  ; e‘ .-.L; .t-;:

January 9 ,1 9 7 9 . In Colautti v. Franklin, by a 6-3 vote, the Court 
reaffirmed its in tention to  give doctors broad discretion in 
determ in ing the tim ing  o f "fetal v iab ility "— when a fetus can 
live outside the mother's womb.The justices said states can, 
seek to protect a fetus tha t has reached viability, bu t that the 
determ ination o f when tha t occurs must be made by doctors, 
no t courts or legislatures. ... . :

June 3 0 ,1980 . In Harris v. McRae, the Court decided, 5-4, that 
public health care programs for the poor, such as Medicaid, 
need not cover abortions.The Court noted that w hile the 
governm ent may not place obstacles in front o f a woman 
seeking an abortion, it does not have to  remove obstacles—  
such as poverty— "not o f its own creation." '

Akron v. Akron Center for Reproductive Health; the  Court ru le d y ^ i  't-
, ' , ' ■‘ '’ i l l ' ' '  * ’ ‘I I .
6-3, that states and local communities may not require tha t a lfy V ' 
abortions after the first trimester o f  pregnancy be performed!!?;:? 
in a hospital. The Court also held tha t states can require ,'giris 
under' a ige'iS 'to n o tlfy ’a parent,'so long'as.they establish an 
alternative m echanism—such’as a judicia l bypass p ro c e d u re -/:' /  
for girls w h d  could no t involve the ir parents to demonstrate 
they were mature enouah to make the decision or tha t a n /- : / -? ;  *

June .11 ,1986. in T hornburgHV American College o f  'dzp 
Obstetricians arid Gynecologists,’the Court s tru c k /io w r i 5-4'r 
Pennsylvania abortion regulations tha t w ould have required '' 
women to  delay the ir abortions for at least 24 hours and v' • 
said tha t doctors must inform  them about potential, risks o f 
abortion arid available medical assistance benefits for prenatal’.'/.' •

• care'and •■ ; .
V; ■ '  •. ■ - / .  .■ • • . ■

Ju ly  3 ,1 9 8 9 . In Webster ̂ . Reproductive Health Services, the 1 /  
Court provided states with’ new authority to  lim it a woman's 
right to choose abortion, but stopped short o f reversing Roe / /  
v. Wade. In fact, i t  was the first tim e since tha t ruling th a t ;  ’ /  
only four justices— less than a m ajority— supported Roe. 
as orig inally form ulated.The High Court upheld Missouri's' 
restrictions on use o f public money, medical personnel, or 
facilities in perform ing abortion procedures. Also upheld was a-K*■ 
requirement tha t doctors determine, when possible, whether, 
a fetus at least 20 weeks old is capable o f surviving outside the 
womb, by testing lung capacity and conducting other tests.

. ' ■ • ■ : ' ■ f '
June 2 9 ,1 9 9 2 J n  its most im portant abortion ruling since /  ' 
1973, Planned Parenthood v. Casey, the Court voted 5-4 to /  
uphold the core o f its Roe v. Wade decision and affirmed yt ' .W&k’ 
that states may no t outlaw  abortions before viability,'But a ■: :*j 
p lura lity o f the Court upheld several abortion restrictions— ’ -/■
including a 24-hour"w aiting period"and specific counseling 
requirem ent— and said states may impose lim its on wom en ; 
seeking abortions as long as they do not create an "undue ! ' 
burden.'Thus, the Court's decision in Planned Parenthood v.
Casey abandoned the legal framework o f its 1973 Roe riding < . '/ , .  
and adopted a.new test— abortion regulations w ill only be 
struck dow n if  they place a "substantial obstacle"in the path o f 
a woman seeking to.end her pregnancy.'

* /V“

June 2 8 ,2 0 0 0 . In Stenberg v. Carhart, the Court voted 5-4 to 
strike dow n Nebraska's ban on "pa rdal-b irth  abortions"becaGse, 
it imposed an ''undue burden"on women's right to end the ir <' 
pregnancies. The Court said the law, versions o f which were , H 
also passed in 30 o ther states, lacked an exem ption to  preserve 
women's health and was so broadly worded that it  could 
have been used to bari some of the most com m on abortion . 
methods used after the first trimester.



In 1992, the Supreme Court explicitly modified Roe v. Wade w ith 
its decision Planned Parenthood o f Southeastern Pennsylvania 
v. Casey. While the Court affirm ed the legal right for women 
to  term inate a pregnancy, it also allowed states to restrict 
abortion services under a new standard: at any po in t in the 
pregnancy, including the first trimester, as long as an "undue 
burden" (defined as a "substantial obstacle") was not created for 
the woman.This "undue burden"standard has generally been 
easier for states to  meet when attem pting to regulate abortion 
services, bu t the in terpreta tion o f what constitutes an undue 
burden is ongoing. W aiting periods, counseling requirements, 
regulation o f abortion providers, parental involvement laws, and 
bans on abortion methods are among the restrictions still being 
negotiated In state and federal courts and legislatures.

The C urrent Policy F ram ew ork o f A bo rtion

P u b lic  H e a lth  P ro g ra m s  a n d  P r iv a te  In su ra n ce  
Restrictions on the use o f public funds for abortion have been a 
part o f the legislative landscape since the 1970s. At the federal 
level, the Hyde Am endm ent continues to ban abortion coverage 
under Medicaid, unless a woman's life is endangered or the 
pregnancy resulted from rape or incest. Similar lim its apply to  a 
range o f other federal departm ents and programs, including the 
Federal Employee Health Benefits Program, the health insurance 
plan for federal employees, the ir dependents, and retirees. 
M ilitary health care coverage does not include abortion except 
in cases o f life endangerment. M ilitary personnel and the ir 
dependents are prohib ited from obtaining abortion services at 
m ilitary facilities overseas (even if they wish to use the ir own 
funds), except in cases o f life endangerment, rape, or incest.

Since the 1970s, federal law has generally prohibited the  use 
o f foreign aid funds for abortion  services. In the early 1980s, 
the fcJeral governm ent im plem ented additional regulations 
restricting the activities o f organizations that receive U.S. foreign 
aid to provide fam ily p lanning services.This so-called "global 
gag rule" was lifted during the  Clinton Administration, bu t the 
Bush Adm inistration im plem ented a new version o f the policy in 
2001, fo rb idd ing  organizations receiving U.S. international fam ily 
planning grants from using additional funds o f their own to 
provide legal abortion services, lobby for abortion law reform, or 
counsel or refer clients fo r abortion.

As o f July 2002, th irty -tw o  ita tes (AL, AZ, AR, CO, DE, FL, GA,
ID, IN, IA, KS, KY, LA, ME, Ml, MO, NE, NV, NH, NC, ND, OH, OK,
PA, Rl, SC, TN,TX, UT, VA, Wl, WY) and the District o f Columbia 
fund abortions only under specific conditions, generally when a 
woman's life is endangered or the pregnancy results from rape 
or incest. O f these, three ( l \ ,  Wl, VA) also provide funds for other 
exceptional circumstances such as fetal anomaly, while tw o  (MS, 
SD) only do so in cases o f I. e endangerment -  in theory vio lating 
federal Medicaid law? Fourteen states (AK, CA, CT, IL, IN, MA, MN, 
MT, NJ, NM, OR.TX, VT, WV) were under court order to  pay for 
medically necessary abortions sought by low-income women 
under Medicaid. An addition?! four (HI, MD, NY,WA) use their 
own funds for these a b o rtio n ., w ith  one (MD) placing lim its on 
the health conditions that qualify.

Eleven states (CO, IL, KY, MA, MS, NE, ND, OH, PA, Rl, VA) also 
p roh ib it insurance coverage o f abortion services for all public 
employees or in cases when public funds are used; most have 
some exceptions, such as in cases where the woman's life is 
endangered? In five states (ID, KY, MO, ND, Rl), abortion can only 
be covered through private insurance if done so through an 
optiona l rider w ith  an additional premium (ID, KY, MO, ND, Rl), 
but one (Rl) is not enforcing this law?

P o lic ie s  A f fe c t in g  P a t ie n ts
Forty-three states have passed requirements that a young 
w om an notify or ge t the  consent of one or both parents before 
an abortion. O f these, th irty -tw o  were in effect as o f August 2002: 
eighteen consent laws (AL, ID, IN, KY, LA, ME, MA, Ml, MS, MO, NC, 
ND, PA, Rl, SC,TN,WI, WY) and fourteen notification requirements 
(AR, DE, GA, IA, KS, MD, MN, NE, OH, SD,TX, UT, VA, WV). For the 
remaining eleven, consent (AK, AZ, CA, NM, OK) or notification 
(CO, FL, IL, MT, NV, NJ) were not in effect largely due to court 
orders?

The U.S. House o f Representatives has voted several times, most 
recently in April 2002, to pass the Child Custody Protection Act 
(H.R. 476), which w ould  make it a federal crime for anyone other 
than a parent or legal guardian to"know ingly"transport a m inor 
across state lines for her to  obtain an abortion if she has not 
met a parental no tifica tion or consent requirement in her home 
state. As in previous years, it remains to  be seen if this bill w ill see 
action in the Senate.

Twenty-tw o states have passed requirements that women delay 
set numbers o f hours (typically at least a full day or more) and 
receive state-specified counseling before an abortion. Seventeen 
ha\. i  policies tha t are in effect (AR, ID, IN, KS, KY, LA, Ml, M5, NE, 
ND, DH, PA, SC, SD, UT, VA, Wl). Four do not currently enforce the  
requirements (DE, MA, MT, TN), and one (AL) has a law that has 
not yet taken effect.

P o lic ie s  A f fe c t in g  M e d ic a l P ra c t it io n e rs  
Recently, a num ber o f state legislatures have considered whether 
to  adopt additional, d . "  iled regulations governing abortion 
providers'm edical practices and facilities. These regulations, 
and to whom  thev apply, vary considerably from state to state. 
Some examples .elude perm itting state health departments 
to copy and rerr ave patient records; mandating specific 
structural details, such as doorway widths, of spaces where 
abortions are perform ed; or mandating comprehensive and 
unique adm inistrative reporting or quality assurance programs 
and special tra in ing for staff procedures. Seventeen states (AL,
AZ, AR, CT. FL, KY, Ml, MS, MO, NE, NC, PA, Rl, SC,TN,TX, Wl) 
and Puerto Rico currently have enforceable laws regulating 
abortion providers and abortions at any stage of gestation, 
including the first trimester? Of these, six (AR, MS, NC, PA, Rl, SC) 
have enforceable provisions also regulating second-trimester 
abortions, w hile an additional nine states (AK, GA, HI, IN, MN,
NJ, SD, UT, VA) have enforceable regulations specific to second- 
trim ester procedures." In early 2001, the U.S. Supreme Court 
refused to grant review in the first case challenging one o f these 
laws, which was passed in South Carolina.

" P a r t ia l - b i r th  A b o r t io n "  B ans
In ti ie 1990s, the emphasis in legislative debate over abortion 
shifted to types o f procedures used after the first trimester of 
pregnancy— w hich account for a small proportion o f the total 
num ber o f abortions perform ed in the United States. Some 
abortion opponents began to refer to  one method— dilation 
and extraction (D&X), a variant of the more common second- 
trim ester procedure, d ila tion and evacuation (D&E)—as “partial- 
b irth  abortion."

Between 1995 and 2000, the House and Senate passed a bill 
outlaw ing so-called "partia l-b irth  abortions"three times. Former 
President C linton vetoed the legislation tw ice— in 1995 and 
1997. Both times, override attempts succeeded in the House, 
bu t the Senate fell short o f the two-thirds majority need 'd  to do 
so. During the 1999-2000 session, the House and Senate voted 
again to  approve versions o f the bill, bu t differences in the tw o 
measures did not get reconciled and sent to  the President before 
the Congressional term  ended.



In 2000, in Stenberg v. Carhart, a divided Supreme Court 
struck dow n a Nebraska law banning "partia l-b irth  abortions." 
Voting 5-4„ the justices said that the law imposes an "undue 
burden"on a woman's constitutional right to  decide to  end her 
pregnancy.The Court found tha t the Nebraska law was w ritten  
so broadly that it could criminalize the D&E m ethod as well as 
the D&X m ethod.9

The Court also took issue w ith  the fact tha t the Nebraska law 
did not include an exception to  preserve a woman's health, 
even in situations where doctors considered the banned 
method the  best way to do so. Justice 5andra Day O'Connor, 
w ho was a crucial fifth  vote for the majority, w rote a concurring 
op in ion tha t said some version o f a "partia l-b irth  abortion" ban 
m ight be constitu tional if it were crafted to  only p roh ib it the 
D&X procedure and included an exception if the life or health 
o f the pregnant woman was at risk.

Nebraska was one o f th irty-one states tha t passed "partia l-b irth  
abortion"bans.’ °Some state legislators have begun crafting 
new bans in ligh t o f the Supreme Court decision, and Congress 
is likely to  consider the issue again. Recently, the Judiciary 
Committee o f the U.S House o f Representatives approved a 
new version o f a "partia l-b irth  abortion"ban, w hich— unlike 
previous years— has the President's support.

"Born-A live In fan ts  Protection A c t”  '
The debate over "partia l-b irth  abortion" is believed to  have 
helped pave the way for the “Born-Alive Infants Protection 
Act"(HR 2175). Passed in August 2002, the measure gives 
federal rights to  a human fetus "born alive" at any stage o f 
developm ent. A ny 'live  b irth " that m ight occur during  an 
attem pted abortion is explicitly included. Essentially, the 
legislation amends the legal de fin ition o f a "person,""human 
being,""child,"and "ind iv idua l"in  federal laws and regulations 
to include any "born alive infant," meaning tha t it is com plete ly 
outside o f the woman's body and has a beating heart or 
other signs o f life. The law also states tha t it does no t "affirm, 
deny, expand, or contract the legal status o f a fetus." A bortion  
opponents strongly supported this legislation, w hile abortion 
rights advocates did not actively oppose it.

M edica l A b o rtio n
In September 2000, the FDA approved m ifepristone (also 
known as"RU-486") for use as a medical abortion m ethod. The 
FDA found the drug, when used w ith  a second drug called 
misoprostol, to  be safe and effective in term inating early 
pregnancies.”  FDA approval was preceded by clinical trials 
conducted between 1994 and 1995 by the Population Council, 
the non-profit research organization that holds the U.S. patent 
for m ifepristone.

M ifepristone is being marketed as Mifeprex, an early op tion  pill, 
by Danco Laboratories, a New York-based company licensed by 
the Population Council. As d istribution has gotten under way, 
questions remain as to w hether insurance plans— both  public 
and private— w ill cover this abortion m ethod in a manner 
similar to  surgical abortions. Some lawmakers, including 
members o f Cong.ess, are debating w hether new laws should 
be adopted to  specifically regulate these types o f pregnancy 
term inations. A nti-abortion groups have filed a petition  w ith  
the FDA calling for the agency to w ithdraw  its approval o f 
m ifepristone.”

Many abortion facilities received threatening mail and hoax 
overnight packages during the fall o f 2001, when the U.S. 
population was on heightened alert to  the possibility o f 
receiving anthrax in the ir mail.13These were the latest episodes 
in the ongoing harassment and violence experienced by 
abortion providers and the ir staff, which led abortion rights 
advocates to  seek protection from legislatures and the courts.
In response, states passed a myriad of laws in the 1990s, and 
Congress adopted the Freedom o f Access to  Clinic Entrances 
Act (FACE) in 1994, m aking it a federal crime to engage in 
certain vio lent, threatening, obstructive, and destructive 
conduct intended to injure, intim idate, or interfere w ith  those 
seeking to  obtain or provide reproductive health services.

The U.S. 5upreme Court has refused appeals by abortion 
opponents w ho argue FACE violates the First Amendment. 
However, the justices ha ve ruled in three other cases brought 
against abortion opponents for the ir actions at the workplaces 
and homes o f abortion providers -  lawsuits that were among 
the hundreds filed by physicians and clinics in the 1990s. Most 
recently, in 2000, a 6-3 m ajority o f the Supreme Court upheld a 
Colorado law making it a crime to"know ing ly o b s truc t'ano lhe r 
person's en try  to  o r exit from  a health care facility. Hill v. 
Colorado found that it is constitu tional to  bar any person w ith in  
100 feet o f a facility's entrance from coming w ith in  eight feet o f 
another person— w ithou t the ir consent.
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Overall, about one quarter o f all pregnancies in the United States 
now end in abortion . About ha lf (49% ) o f the approximately 5 million 
pregnancies occurring each year are unintended and, o f these, roughly 
one in two are terminated by abortion .1 While abortion remains one o f 
the most common surgical procedures in this country, abortion rates 
have been on the decline.

In 2000, the Alan Guttmacher Institute (AGI) estimates that a total o f 
1.31 m illion U.S. pregnancies ended in abortion -  down from an all- 
time annual high o f J.61 m illion in 1990?The most recent national 
data available from  the Centers for Disease Control and Prevention 
(CDC) indicate that, between 1992 and 1997, the number o f abortions 
performed each year nationwide dropped from 1.S million to about 1.2 

million (see Abortion Statistics box for differences In these data sets).1

A number o f  possible factors have been cited to explain the recent 
trends, including the aging o f the population, greater acceptance o f 
unwed childbearing, more effective use o f contraception (including the 
back-up birth control method "emergency contraception '),4 shifts in 
attitudes, laws restricting abortion  access, and a decrease in the number 
o f abortion providers.

Incidence andTrends

According to AGI, the 2000  abortion rate (the number o f abortions 
per 1,000 women aged 15-44) was 21.3, reflecting a five percent 
(5% ) decline since 1996.2 The CDC estimates that the national 
abortion  rate decreased from  26 per 1,000 in 1992 to 20 per 1,000 
in 1997 .’

In 2000, the annual abortiun ratio (the proportion o f pregnancies 
that end in abortion) was 24.5.1

It is estimated that 39 m illion abortions have been performed since 
the procedure was legalized in 1973,4 and that at least one in three 
women in the U.S. will have an abortion by age 45?

Abortion rates vary significantly throughout the world.The most 
recent estimates -  from  1996 -  range from  a low o f 6.5 in the 
Netherlands to a high o f 77 .7 In Cuba. While the U.S. abortion rate 
has historically been higher than that in many western European 
countries, the 2000 rate o f 21.3 is now within the range o f other 
developed nations such as Sweden (18.7) and Australia (22.2).“

M ethods
There are two general abortion types available to U.S. women: 
surgical and non-surglcal or'm edica l'abortions.

Most abortions (94-99% ) performed in the U.S. are surgical.’7 

The most common surgical methods Include vacuum aspiration, 
dilation and curettage (D&C), and dilation and evacuation (D&E),8 

A much less common surgical method used for later abortions is 
dilation and extraction (D&X), a D&E variant.

In September 2000, the Food and Drug Administration (FDA) 
approved mifepristone, the first drug specifically designed fo r use 
as a method o f medical abortion. Medical abortions can also be 
initiated through the "off-label" use o f a drug called methotrexate, 
which has been approved by the FDA for other purposes.

During the first six months o f 2001, one-third o f all abortion 
providers reported perform ing at least one early medical abortion. 
Among abortions that took place outside o f hospitals, six percent 
(6%, o r about 35,300) were medical abortions. Seventy-two percent 
(72% ) o f these abortions used m ifepristone .1

The U.S. distributor o f mifepristone estimates that a total o f 130,000 
women have obtained an abortion using mifepristone in the two 
years since FDA approval?

Safety and Effectiveness

The overall failure rate for surgical abortion is about one percent 
(19o); the overall failure rate fo r medical abortion— those not 
successfully completed in a given period o f time— is five percent 
(5% )?

The risk o f death associated with abortion between 1993 and 1997 
was 0.6 per 100,000 abortions, making it one o f the safest surgical 
procedures In the U.S.10 (The risk o f maternal death from  childbirth 
Is 6.7 per 100,000 deliveries.) The risk o f  a major complication is also 
less than one percent (1%)?

Timing

Eighty-nine percent (89% ) o f abortions are performed in the first 
twelve weeks o f pregnancy; nearly 56 percent are performed 
within the first eight weeks o f piegnancy. Just one percent (1 %) of 
all abortions occur at twenty-one weeks or later (see Chart 1 )."
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About 19 percent o f  women having abortions in the U.S. are 
teens; 33 percent are between the ages o f  20  and 24; and 48 
percent are aged 25 and older. Approximately 83 percent are 
unmarried and 41 percent are white. About 61 percent have 
given birth before.”

Fifty-four percent (54% ) o f  women who had an abortion in 
2000 said that they used contraception in the month that they 
conceived.4

From 1994-2000, abortion  rates declined by 27 percent am ong 
adolescents aged 15-19, while rates among low-income 
women (those living below  100 percent o f  the federal poverty 
line) increased by 25 percent.4

Abortion Sites and Providers
Clinics made up 46 percent o f abortion providers in 2000, 
followed by hospitals (33% ) and physicians (21% )?

Most abortions in the U.S. are performed in independent 
clinics that specialize in abortion services. In 2000 ,93  percent 
o f reported abortions were performed in clinics, five percent 
(5%) took place in hospitals, and two percent (2% ) were 
performed in the private offices o f physicians?

Eighty-seven percent (87% ) o f all U.S. counties have no 
abortion provider, and 34 percent o f women o f reproductive 
age (15-44) live in these counties?

O lder ob/gyns are m ore likely than their younger colleagues to  
have performed an abortion  in the past five years: 39 percent 
o f  ob/gyns 65 and o lder report doing so, as compared with 20 
percent o f those under 40 . Overall, 58 percent o f ob/gyns who 
performed an abortion  in the past five years are 50 or o lder.”

Seventy percent (70% ) o f residency programs in obstetrics and 
gynecology offered training in first-trimester abortion in 1991- 
1992 .The proportion  that included abortion as a standard 
part o f residency training had declined from  25 percent to 12 
percent since 1985.'4

A majority (56% ) o f non-hospital abortion providers reported 
experiencing one or m ore forms o f harassment in 2000.
Among providers perform ing more than 400 abortions 
annually, 82 percent said they experienced one or more form s 
ofharassm ent.”

Abortion Costs a. 4 Coverage
The costs o f an abortion  will vary depending on factors such 
as locatio timing, and type o f  procedure. In 2000, an average 
self-paying client was charged 5372 for a surgical abortion at 
10 weeks and S470 for a medical abortion performed in a n on ­
hospital setting.”

Nationwide, 26 percent o f women seeking abortions receive 
abortion services that are billed directly to public or private 
insurance.”

Thirty-one percent (31% ) o f  Americans with employer-based 
health insurance are covered for abortion services.'4

About one in five women (18% ) In the U.S. aged 17-44 
are uninsured.17 The majority o f states make funding for 
abortions available through Medicaid on ly in very limited 
circumstances such as rape, incest, or a threat to the life o f the 
woman.

A bortion  Patients

„.The most reliable national abortion data come from  the Centers1-.' 
for Disease Control and Prevention (CDC), a.federal agen'cy, an d '
*ri a i’ /-• ’ ' u' ‘ P • ‘

departments, and analysis isavailable within two to three years. .-Ptt*, 
AGI surveys all known abortion providers roughly every four to five

AGI estimates -  which are generally higher -  have historically been 
considered more reflective o f national abortion statistics. This is - 'II 113 Ii - j* «
largely because the CDC is subject to the riepo'rtjng limitations o f 
state health departments. Not every state gathers abortion data, 
Those that do may co llect it d ifferently/and differ in how complete*/?' 
their reporting is, how they calculate gestational age/and how ‘ / / j  
they categorize different abortion methods. The CDC also recently /  
changed the way that it calculates abortion data overall. Starting ’F". 
with 1998, the agency no longer takes into'account the four states ;
-  Alaska, Gdifornia, New Hampshire, and Oklahoma -  that do : 
not report abortion statistics. As a resuit, nationwide data is riot
available from the CDC after 1997.

jhfj
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U .S . Su p r e m e  C o u r t  D e c is io n s  

C o n c e r n in g  R e p r o d u c t iv e  R ig h t s

1965-2003

Grisivold v. 
Connecticut,
381 U.S. 479 (1965)

Eiscnstadtv. Baird, 
405 U.S. 438 (1972)

Roe v. Wade,
410 U.S. 113(1973)

Dy a vole of 7-2, the Supreme Court invalidated a Connecticut statute that 
prohibited the use of contraceptives, holding that the statute violated the 
constitutional right to marital privacy.

By a vote of 6-1, the Court invalidated a law prohibiting the distribution of 
contraceptives to unmarried people, holding that the constitutional right to 
privacy extends to the reproductive decisions of both married and unmarried 
people.

By a vote of 7-2, the Court invalidated a Texas law prohibiting abortions not 
necessary to save the woman's life. The Court held that the fundamental 
right lo privacy extends to a woman's decision whether or not to have an 
abortion and that any governmental interference with that right is subject lo 
strict judicial scrutiny. The Court recognized two compelling stale interests 
sufficient lo justify restrictions on a woman's right to choose. States may 
regulate the abortion procedure after the first trimester of pregnancy in 
ways necessary to promote women's health. After the point of fetal 
viability — approximately 24 lo 28 weeks -- a slate may, to protect the 
potential life of the fetus, prohibit abortions not necessary to preserve the 
woman's life or health.

Doe v. Bolton, Decided with Roc v. Wade. By a vole of 7-2, the Court invalidated provisions
410 U.S. 179 (1973) of a Georgia law that required that: (1) any abortion be performed in a

hospital; (2) a woman secure the approval of three physicians and a hospital 
committee before obtaining an abortion; and (3) a woman seeking to obtain 
an abortion be a resident of the stale.

Bigelow v. Virginia, By a vote of 7-2, the Court invalidated the application of a
421 U.S. 809 (1975) Virginia statute that prohibited the advertisement of abortion services.



Connecticut v. 
Mcnillo,
423 U.S. 9 (1975)

Bellotii v. Baird (I), 
428 U.S. 132 (1976)

Planned Parenthood 
of Central Missouri v. 
Danforth,
428 U.S. 52 (1976)

Maher v. Roc,
432 U.S. 464 (1977)

Beal v. Doe,
432 U.S. 438(1977)

Poclkcr v. Doe, 
432 U.S. 519(1977)

The Court unanimously upheld the use of a Connecticut statute 
that prohibited the performance of abortion to prosecute a non­
physician.

The Court unanimously ruled that the district court should have 
abstained from deciding the constitutionality of a Massachusetts statute 
requiring parental consent until the state court had interpreted the 
statute. The Court noted, however, that a state may, in some 
circumstances, require a minor woman to obtain parental consent 
before obtaining an abortion.

By a vote of 6-3, the Court invalidated provisions of a Missouri statute 
that: (1) required a married woman to obtain the consent of her 
husband prior to obtaining an abortion; (2) required a physician to 
preserve the life and health of the fetus at every stage of pregnancy; and 
(3) prohibited the use of saline amniocentesis as a method of abortion. 
By a vote of 5-4, the Court struck down a requirement that an 
unmarried minor woman obtain the written consent of one parent 
before obtaining an abortion because the statute provided no alternative 
to parental consent such as judicial waiver of the consent requirement. 
The Court upheld provisions that. (1) required facilities to keep 
confidential records, available only for statistical purposes to public 
health officials, intended lo preserve maternal health and life by 
increasing medical knowledge and to monitor whether abortions are 
performed in accordance with the law; (2) required that a woman sign a 
consent form prior to an abortion; and (3) defined "viability" as "that 
stage of fetal development when the life of the unborn child may be 
continued indefinitely outside the womb by natural or artificial life- 
supportive systems."

By a vote of 6-3, the Court upheld a Connecticut prohibition of the use 
of public funds for abortions, except those "medically necessary," even 
though the state provides funding for childbirth.

Decided with Maher v. Roe. By a vote of 6-3, the Court upheld a 
Pennsylvania regulation that prohibited the use of public funds for 
abortions not "medically necessary."

By a vote of 6-3, per curiam, the Court upheld the refusal of a public 
hospital lo provide publicly funded abortions when there was no threat 
to the health or life of the woman.
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Carey v. Population By a vote of 7-2, the Court invalidated a New York law prohibiting the
Services, sale or distribution of contraceptives to minors.
431 U.S. 678 (1977)

Colaulti v. Franklin, 
439 U.S. 379 (1979)

Bcllolti v. Baird (11), 
443 U.S. 622 (1979)

Harris v. McRae, 
448 U.S. 297 (1980)

Williams v. Zbaraz, 
448 U.S. 358 (1980)

H.L. v. Matheson, 
450 U.S. 398 (1981)

City of Akron v. 
Akron Center for 
Reproductive Health 
IAkron 1J,

By a vote of 6-3, the Court invalidated as unconstitutionally vague a 
Pennsylvania statute that required a physician, under threat of criminal 
penalties, to use the method and "degree of care" most likely to preserve 
the life and health of the fetus if the physician determined the fetus was 
viable or had "sufficient reason to believe that the fetus may be viable."

By a vote of 8-1, the Court invalidated a Massachusetts law that 
required a minor to obtain the consent of both parents before obtaining 
an abortion. Four Justices reasoned that the procedure for judicial 
waiver was unconstitutional because it required parental consultation 
in ever)' case before the minor woman was permitted to go to court to 
demonstrate that she was mature enough lo make her own decision or 
that an abortion was in her best interests. Four other Justices 
considered the statute unconstitutional because it provided an absolute 
veto over a minor woman's abortion decision to a third-party, whether 
a parent or a judge.

By a vote of 5-4, the Court upheld the Hyde amendment, which 
prohibits the use of federal funds for abortions not necessary to 
preserve the woman's life. The Court also held that states that 
participate in the Medicaid program are not required by Title XIX of the 
Social Security Act to fund medically necessary abortions for which 
federal funds are unavailable under the Hyde amendment.

Decided with Harris v. McRae. By a vote of 5-4, the Court upheld an 
Illinois statute prohibiting the use of state funds for abortions not 
necessary to save the woman's life.

By a vole of 6-3, the Court upheld as not invalid on its face a Utah 
statute requiring a physician to notify a minor woman's parent before 
performing an abortion, but the Court did not decide whether the 
statute would be unconstitutional as applied to a mature minor because 
the plaintiff had not alleged that she was mature.

By a vote of 6-3, the Court invalidated those provisions of a city 
ordinance that: (1) required physicians to give their patients anti­
abortion information, including telling them that "the unborn child is a 
human lift from the moment of conception;" (2) required a 24-hour
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462 U.S. 4 1 6 (1 9 8 3 )

P la nn ed  P a re n th o o d  

A s s o c ia tio n  o f  

K ansas C ity , M o . v. 

A s h c ro ft,

462 U.S. 476 (1983)

S im o p o u lo s  v. 

V irg in ia ,

462 U.S. 506(1983)

T ho rnbu rgh  v. 

A m e rica n  C ollege o f  

O b s te tr ic ia n s  and  

G yneco log is ts ,

476 U.S. 747 (19S6)

W ebster v.

R ep ro d uc tive  H e a lth  

Services,

waiting period following these lectures; (3) mandated that all abortions 
after the first trimester be performed in a hospital; (4) required parental 
consent for a minor woman to obtain an abortion, without providing a 
procedure for waiver of the consent requirement; and (5) required 
physicians to dispose of fetal remains in an unspecified "humane and 
sanitary manner."

Decided with Akron Center. By a vote of 6-3, the Court invalidated a 
provision of a Missouri statute that required all second-trimester 
abortions to be performed in a hospital. By a vote of 5-4, the Court 
upheld requirements that: (1) a second physician be present during a 
post-viability abortion; (2) a minor woman obtain either parental 
consent or a judicial waiver; and (3) a pathology report be made for 
each abortion.

By a vote of 8-1, the Courl affirmed the criminal conviction of a 
physician for performing a second-trimester abortion outside a licensed 
hospital, noting that Virginia's definition of "hospital" differed from 
Missouri’s and Akron’s in that it included "outpatient hospitals," and 
was therefore broad enough to include any adequately equipped clinic. 
Thus, the Court held that the Virginia restriction on abortions after the 
first trimester was necessary lo promote the health of women obtaining 
abortions.

By a vote of 5-4, the Court invalidated provisions of Pennsylvania 
statute that required: (1) physicians to secure "informed consent" by 
providing anti-abortion information, including the availability of State- 
supplied printed materials describing the characteristics of the fetus 
and listing alternatives to abortion; (2) the reporting of detailed 
information available lo the public for copying, including identification 
of the performing and referring physicians and personal information 
about the woman obtaining an abortion; (3) a physician performing a 
post-viability abortion to use that "degree of care" required to preserve 
the life and health of any unborn child intended to be born and to use 
the method of abortion most likely to preserve the life of the fetus, 
unless it would present a significantly greater medical risk to the 
woman's life or health; and (4) the presence of a second physician at 
abortions when viability is possible without providing an exception for 
a medical emergency.

By a vole of 5-4, the Court upheld provisions of a Missouri statute 
prohibiting the use of public facilities or public personnel to perform 
abortions and requiring a physician to make determinations and
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492 U.S. 490(1989)

Hodgson v. 
Minnesota,
497 U.S. 4 1 7 (1990)

Ohio v. Akron Center 
for Reproductive 
Health [Akron 11],
497 U.S. 502 (1990)

Rust v. Sullivan,
500 U.S. 173 (1991)

Planned Parenthood 
of Southeastern 
Pennsylvania v. 
Casey,
505 U.S. 833 (1992)

perform  le s ls  concerning gesta tion a l age, w e ig h t and lu n g  m aturity  

w h en  he or sh e  has reason to b e liev e  a w o m a n  lo b e 20 w eek s or m ore  

pregnant. For the first time in the s ix teen  years sin ce  Roe v. Wade, on ly  a 

m inority  o f  the Justices on the C ourt -- four Justices -  v o ted  to reaffirm  
Roe.

By a vote  o f 5-4, the Court in va lid ated  as h a v in g  no rational b asis  a 
M innesota  law  requiring notification  o f both  parents w ith o u t a 
procedure for judicial w aiver o f  the n otice requirem ent. H o w ev er , by a 
vote of 5-4, the Court upheld  another p ro v is io n  that required tw o-  
parent notification  but included  a procedure for judicial w a iver , as w ell 
as a 48-hour w aitin g  period for ra'nors.

By a vote of 6-3, the Court u p h eld  an O h io  sta tu te  that required a m inor  
w o m a n  to notify one parent or obtain a judicia l w aiver, rejecting a facial 
ch allen ge a lleg in g  that the b u rd en som e judicial procedure d id  not fulfill 
the constitutional requirem ent o f  a m ean in gfu l b yp ass procedure.

By a vote  o f 5-4, the Court u p h eld  federal regu la tion s p roh ib itin g  health  
care professionals at fam ily p lan n in g  clin ics that receive T itle X funds  

from  cou n selin g  or referring w o m en  regard in g  abortion, or ev en  
in form ing a pregnant patient that abortion is a legal option .

By a vo te  o f 5-4, the Court "retained and on ce again  reaffirm ed" the 
"essential holding" of Roe v. Wade. T he 5-4 m ajority a lso  struck  d o w n  a 
sp ou sa l notification provision  o f P en n sy lvan ia 's  A bortion  C ontrol Act. 
H ow ever, by a vote  of 7-2, the C ourt u p h eld  p ro v is io n s of the A ct that 
required (1) physicians to p rov id e  patien ts w ith  anti-abortion  
inform ation, includ ing  pictures o f  fetu ses at variou s sta g es o f  
d ev elo p m en t to d iscourage w o m en  from  ob ta in in g  abortions; (2) a 
m andatory 24-hour delay fo llo w in g  d iese  lectures; and (3) a one-parent 
con sen t requirem ent for m inors w ith  a judicial b yp ass. By a v o te  o f 8-1 
(B lackm un w a s the sole d issenter), the C ourt u p h eld  a p ro v is io n  that 
required the filing of reports, availab le for p u b lic  in sp ection  and  
cop y in g , in clu d in g  the nam e and location  o f any facility  perform ing  
abortions that receives any state funds.

M ost significant!)', the three-justice p lurality  o p in ion  (authored  by 
O 'C onnor, K ennedy, and Souter), ab an d on ed  Roe's trim ester  
fram ew ork and the strict scrutiny standard o f rev iew  app lied  lo  

fundam ental rights, im p lem en tin g  the le ss  p rotective "undue burden" 
standard o f review  for p ie-v iab ility  abortions. T he p lurality exp lic itly  
overruled  portions of Akron  and Thornburgh  that had lim ited  states' 
ability  to restrict the right lo ch oose, d eem in g  them  " in con sisten t w ith
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Bray v. Alexandria 
Women's Health 
Clinic,
506 U.S. 263(1993)

National 
Organization for 
Women v. Scheidlcr 
[Scheidlcr I],
510 U.S. 249 (1994)

Madsen v. Women's 
Health Center,
512 U.S. 753(1994)

Schenck v. Pro- 
Choice Network, 
519 U.S. 357 (1997)

Roc's statement that the State has a legitimate interest in promoting the 
life or potential life of the unborn."

Four Justices (Rehnquist, Scalia, Thomas, and White) voted to uphold 
all the challenged provisions and overturn Roe completely, stating that 
it was wrongly decided and the Constitution does not protect the right 
to choose. Only two Justices (Blackmun and Stevens) voted to continue 
to protect the right to choose as a fundamental right under Roe by 
subjecting state restrictions to strict scrutiny.

By a vote of 5-4, the Court held that a federal civil rights law, known as 
the "Ku Klux Klan" Act, 42 U.S.C. § 1985(3), does not protect women 
from anti-choice blockaders obstructing access to reproductive health 
clinics. The Court held that anti-choice blockades do not constitute sex- 
based discrimination for the purpose of the statute.

By a vote of 9-0, the Court held that claims under the Racketeer 
Influenced and Corrupt Organizations (RICO) act do not require proof 
of an economic motive, and that NOW and a group of women’s health 
centers could pursue their civil suit against Joseph Scheidler, the Pro- 
Life Action League (PLAL) rnd others.

By a vole of 5-4 the Court upheld provisions of a Florida injunction that: 
(1) created a 36-foot buffer zone outside the entrance lo a reproductive 

health clinic; and (2) prohibited anti-choice protesters from making 
noise that could be heard by patients inside the clinic during the hours 
in which surgical procedures were performed. The Court noted that 
such injunctions burden "no more speech than necessary to serve a 
significant government interest." The court invalidated provisions 
creating a 300-foot "no approach" zone around the clinic, a ban on signs 
and images visible to people inside the clinic, and a 300-foot ban on 
picketing outside the residences of clinic employees.

By a vote of 8-1, the Court invalidated the provision in a New York 
injunction that created a 15-foot "floating" buffer zone around any 
person or vehicle seeking access to or leaving a clinic. The Court held 
that the "floating" buffer zones "burden more speech than necessary to 
serve the relevant government interests." The Court limited this 
holding to the facts of this case and noted that it did not address 
"whether the governmental interests involved would ever justify some 
sort of zone of separation between individuals entering the clinics and 
protestors, as measured by the distance between the two." By a vole of 
6-3, the Court upheld a provision creating a 15-foot "fixed" buffer zone 
outside of clinic doorways, driveways, and parking lot entrances. The
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L a m b e rt v. W ic k lw id  

520 U.S. 292 (1997)

Mazurck v. 
Armstrong,
520 U.S. 968 (1997)

Stenberg v. Carhart, 
530 U.S. 914 (2000)

C ourt also u pheld  a "cease and desist"  p rov ision  that perm its tw o  
" sid ew alk  counselors"  to approach a p erson  in sid e  the "fixed" buffer  

z o n e s  u n less and until the person  in d icates a desire  for the cou n selor  to  

w ith d raw ; the " sid ew alk  counselor"  m u st then retreat 15 feet from  the 
person  h e /sh e  had  been cou n se lin g  and rem ain ou tsid e  of the buffer  
zo n e .

In a per curiam op in ion , the C ourt u p h e ld  the judicia l b yp ass p rovision  
o f a M ontana statute requiring on e-p aren t n otification  before a m inor  
m ay h ave an abortion. The C ourt h e ld  that a judicial b yp ass procedure  
requiring a m inor lo  sh o w  that parental notification  is not in her best  
in terest is eq u iva len t to a judicial b y p a ss procedure requiring a m inor to 
sh o w  that abortion w ith ou t parental notification  is in  her best interest.

13y a vo te  o f  6-3, the Court reversed a lo w er  court ruling that w o u ld  
h a v e  perm itted health  care prov id ers to  m o v e  forw ard w ith  their 
ch a llen ge  to a M ontana law  b an n in g  the perform ance o f abortion by  
licen sed  physician  assistants w ork in g  u n d er the su p erv ision  of a doctor. 
W ith ou t full briefing  or oral argum ent, the Court found that, in 

gen era l, p h ysic ian -on ly  requirem ents are constitutional. A s the C ourt's  

first application  o f the "undue burden" standard sin ce  Planned 
Parenthood of Southeastern Pennsylvania v. Casey, this d ecision  indicates  
that the standard is less protective than  it in itially  appeared  and that 
regard less of a la w 's  in ten d ed  effect, the C ourt w ill not invalidate state  
restrictions on abortion before v iab ility  u n less the actual effect is to 
create a substantial obstacle on w o m e n  ob ta in in g  an abortion.

By a vo te  o f 5-4, the Court in validated  a N ebraska law  that prohibited  
so-ca lled  "partial birth" abortion u n le ss  the procedure is necessary  to 
sa v e  the life o f the w om an . First, the C ourt held that the N ebraska law  
is  un con stitu tion a l becau se it lacks any excep tion  to protect w o m en 's  
health , n oting  that "[sjince the law  requires a health exception  in order  
to va lid ate even  a p ostv iab ility  abortion  regulation , it at a m in im u m  
requires the sam e in respect to a p rev iab ility  regulation." T he Court 
a lso  clarified that the health exception  m u st protect w o m en  against 
health  risks caused  b y  the pregnancy as w e ll as health risks caused b y  a 
regu lation  that forces w om en  to ch o o se  a less m ed ica lly  appropriate  
procedure. Second, the Court fou n d  that the N ebraska law  im p osed  an 
u n d u e  burden on  w o m en  because it w a s  w ritten  so  broadly that it 
w o u ld  affect not o n ly  d ilation  and extraction  (D&X) procedures, but 
a lso  d ilation  and evacuation  (D&E) procedures, the m ost com m on form  
o f previab ility  secon d  trim ester abortions. The C ourt reasoned that
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Hill v. Colorado, 
530 U.S. 703 (2000)

Ferguson v. City of 
Charleston,
532 U.S. 67 (2001)

Scheidlcr v. National 
Organization for 
Women [Scheidlcr 11], 
537 U.S. 393 (2003)

physicians who used the D&E procedure would fear prosecution, 
conviction, and imprisonment, resulting in an undue burden upon a 
woman's right to choose.

By a vote of 6-3, the Court upheld the constitutionality of the zone of 
separation provision in Colorado's clinic protection statute. The 
provision prohibits a person from knowingly approaching within eight 
feet of another person without consent, for the purpose of passing a 
leaflet or handbill, displaying a sign, or engaging in oral protest, 
education, or counseling. This restriction applies within a 100-foot 
radius from clinic entrances. The Court reasoned that states have a 
legitimate interest in protecting the health and safety of their citizens, 
and that this interest "may justify a special focus on unimpeded access 
to health care facilities and the avoidance of potential trauma to 
pa .nts associated with confrontational protests." The Court held that 
the Colorado statute is content neutral because it only regulates where 
the speech can occur. In addition, the statute was not adopted because 
of any disagreement with the message or viewpoint of any speech. 
Further, Colorado's interests in prelecting clinic access and privacy, and 
providing clear guidelines for law enforcement officers, are not related 
to the content of the demonstrators' speech. The Court also held that 
the zone of separation provision is a valid time, place, and manner 
regulation because it is narrowly tailored to serve the State's significant 
and legitimate governmental interests and leaves open ample 
alternative channels for communication. Such channels include 
communicating at normal conversational distance, displaying signs, 
and distributing leaflets near the path of oncoming pedestrians.

By a vote of 6-3, the Court held that the Medical University of South 
Carolina's policy of testing pregnant women for cocaine is 
unconstitutional under the Fourth Amendment in the absence of 
consent. The Court recognized that the purpose of the policy was to 
obtain evidence for criminal prosecution, not to help pregnant women 
or theii fetuses. The Court also noted that punitive programs that 
punish pregnant women for drug use during pregnancy can actually 
harm the women and children they purport to protect.

By a vole of 8-1, the Court held that rights potentially violated by clinic 
protestors -  women's right to seek medical services, clinic doctors' 
rights to perform their jobs, and clinics' rights to provide medical 
services and otherwise conduct their business -  were not "property" 
that could be "obtained" within the meaning of the Hobbs Act (a 
federal anti-extortion statute). On that basis, the Court overturned a 
jury verdict against clinic protestors, in which jurors had found that the
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protestors' had used improper means to obtain "property" belonging to 
the plaintiffs (clinics, and patients or prospective patients), and had 
therefore committed extortion. Because it voided the underlying 
offenses necessary to sustain a RICO violation in the case, the Court 
declined to reach the issue of whether the clinics could be entitled to 
injunctive relief under RICO, but it voided the injunction issued in the 
instant case.

January 1, 2004

NARA L Pro -Choice America Page 9
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G r e g g  D .  R e n k e s  

A t t o r n e y  G e n e r a l  o f  A l a s k a

February 11, 2004

The Honorable Lesil McGuire 
Chair, House Judiciary Committee 
Alaska Legislature 
State Capitol - Room 118 
Juneau, AK 99801-1182
The Honorable Tom Anderson 
Vice-Chair, House Judiciary Committee 
Alaska State Legislature 
State Capitol - Room 432
Juneau? AK 99801-1182/•

Re: Legal Analysis o f CS HB 292(HES)
Dear Representatives McGuire and Anderson:

CS HB 292(HES) proposes to establish particular information, to be prepared by 
the Department o f Health and Social Services (DHSS), to be provided to a patient that is 
seeking an abortion. The bill further proposes that a physician who fails to obtain the 
“ informed consent”  o f a patient prior to providing abortion services is liable for both 
compensatory and punitive damages. Finally, the bill seeks to establish a 24-hour 
'"aiting period from the time the patient is provided the information to the time that a 
patient may receive the abortion.

This is well intentioned and necessary legislation that attempts to address the 
State’ s compelling interest in ensuring that no abortion is performed in our state without 
informed consent. However, as proposed, this bill will likely not survive a constitutional 
challenge under the privacy provision o f the Alaska Constitution, Art. I, Sec. 22 and the 
equal protection provision o f the Alaska Constitution, Art. I, Sec. 1.

We provide the following background and suggested changes in an effort to assist 
your committee in preparing a bill that will survive constitutional challenge. Alaska’s 
courts have consistently found our constitution provides greater protections than the

123 4th Street • Suite 450 • Dimond Courthouse • P.O. Box 1!0300 • Juneau, AK 99811 -0300 
(907)465-2133 • Fax • (907) 465-2075 • Gregg_Renkes@ law.state.ak.us

mailto:Gregg_Renkes@law.state.ak.us
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federal constitu tion  or those o f  m any  o ther states. See  e.g., Valley H o sp ita l A ssocia tion , 
hie. v. M at-Su  C oalition  f o r  C hoice, 948 P .2d  963 (A laska 1997), S ta te  v. P la n n ed  
P arenthood, 28 P .3d  904 (A laska 2001), S ta te  v. P la n n ed  P arenthood, 35 P .5d  30 
(A laska 2001). T his is critical to  understand ing  how  our courts w ou ld  address legislation 
that w ould purport to restric t abortion  righ ts. In Valley H o sp ita l A sso c ia tio n  v. M at-Su  
C oalition, infra, the A laska  Suprem e C ourt exp lic itly  re jec ted  the lessen ing  o f  pro tections 
o f  the righ t to an abortion  that w ere articu la ted  in the  p lu ra lity  opin ion  in P la n n ed  
P aren thood  v. C asey, 505 U .S . 833 (1992). Instead , the A laska S uprem e C ourt 
estab lished  a test s im ila r to tha t expressed  in R oe  v. W ade, 410  U .S . 113 (1973), 
affirm ing the right to  an abortion  as a fundam ental righ t tha t can  be leg a lly  constrained  
only  w hen the constrain ts are ju s tif ied  b y  a com pelling  sta te  in terest and  no  less 
restric tive m eans cou ld  advance this in terest. T he challenge faced  by  the p roposed  
leg islation  is tha t the app lication  o f  this te st to  specified  in fo rm ation  requ irem en ts, a 24- 
hour w aiting  period , and  the  physic ian  liab ility  p rov ision  cou ld  resu lt in a determ ination  
that one o r m ore o f  these p rov isions are unconstitu tional i f  th ey  em ploy  excessive  m eans 
to accom plish  the ends o f  assu ring  that a pa tien t is in fo rm ed  and has g iven  her consent 
before receiv ing  an abortion. A ny  evaluation  o f  w hether the least restric tive  m eans are 
being em ployed is necessarily  sub jective. W hat w e p rov ide  is ou r best guess at how  the 
court m igh t read the p rov isions included  in the  p roposed  b ill. In  our v iew , the b ill as 
p resen tly  w ritten raises the fo llow ing  po ten tia l legal p rob lem s:

S ection  1 (L eg isla tive  F indings): T he  Senate  sponsors  o f  the bill d rafted  
legislative findings to help  estab lish  the status o f  “com pelling  in te rest” in leg islating  in 
this area. T he H ouse substitu te  o f  the bill refined  those find ings. A lthough , the findings 
do not have any legal effect, they  do outline th e  pu rpose  o f  the  leg islation . T he one 
problem  w ith this section  is found on page 2, lines 9 and  10. T he  findings m ention  the 
availab ility  o f  im m unity  fo r physicians w ho use  the in fo n n a tio n  on the In terne t site  
outlined in Section 2 o f  the bill. H ow ever, there is no co rrespond ing  im m unity  language 
in the bill. I f  there is a desire  to p rov ide  for im m unity , then tha t should  be c learly  set 
forth in the body  o f  the bill.

S ection  2 (The con ten ts o f  the pam phlet): Section 2 o f  the bill prc vides the 
substances o f  w hat shou ld  be included  in the pam ph le t developed  by  D H S S . T he 
follow ing are legal issues that w e believe w ould  be raised  in a challenge to the bill.

Page 2. line 31 and page 3. lines 1-4 (elig ib ility  for pub lic  b en e fits ): U nder K arlin  
v. Faust, 975 F. Supp. 1177 fW .D .W isc. 1997) ( a f f  d 188 F .3d. 446  (7 th C ir. 1999)), 
rehearing and rehearing en banc denied, 19S F .3d  620 (7 lh C ir. 1999), the cou rt held  that 
it w as not constitu tional to requ ire  this type o f  in fo n n a tio n  to be  p rovided  to w om en w ho 
w ere pregnant as a result o f  rape o r incest, since such in fo rm ation  w ou ld  likely  cause
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psycho log ical h a rm  and  se r. e no m edical purpose. T here fo re  a t a m inim um , changes 
should b e  m ade fo r those c ircum stances w here the p reg n an cy  is th e  resu lt o f  rape o r 
incest, w here  a w o m an  is carry ing  a ch ild  w ith  a le thal anom aly , o r w here the inform ation  
w ould  serve  no leg itim ate  purpose.

Page 3, lines 7-9 (ch ild  su p p o rt): A lthough  the p o licy  o f  f i e  State o f  A laska m ay 
b e  that fa thers a re  liab le  for ch ild  support, there  are legal issues w ith  respec t to the 
estab lishm en t o f  p a tern ity  and  support orders in civil actions. T h is s ta tem ent m ay  lead  a 
w om an to b e liev e  that she w ill indeed  get child  support and  it is no t alw ays that easy. 
Thus, w e reco m m en d  tha t the  re ference  to child  support by  fathers be  changed to m ore 
fully describe  th e  p rocesses availab le  fo r estab lish ing  p a te rn ity  and  liab ility  for ch ild  
support.

Page 3. lin es  11-21 (pho tos o f  unborn  ch ild ren  in tw o-w eek  gestational 
in c rem en ts): A lth o u g h  ta ilo red  to be unb iased  and accurate , the g raph ic natu re o f  such 
photos m ay  be  found  bu rd en so m e or used  to create an undue  in terference in  a w o m an ’s 
right to m ak e  a rep ro d u c tiv e  choice. A s articu la ted  in the pam ph le t, there w ou ld  be  at 
least IS pho tos o f  “ unborn  ch ild ren ” in tw o-w eek gestational increm ents, a long  w ith  
o ther in fo rm ation , such  as v iab ility . T he photos w ould  com prise  a large portion , i f  not 
m ost o f  the  p am p h le t itself. A ny  legal challenge b rough t w ou ld  argue that the p ic tures 
w ere not in ten d ed  to p rov ide  in fo rm ation  bu t to shock  and  b u rden  a w o m an ’s 
reproductive ch o ice . T his a rgum en t w ould  m ost likely  sta te  th a i these p ic tu res w ere no t 
in p roportion  to th e  rem ain d er o f  the pam phlet. B ased  upon  th e  recen t decisions b y  the 
A laska S uprem e C ourt, this a rgum en t w ould  be d ifficu lt to overcom e and therefore w e 
recom m end tha t som e atten tion  b e  g iven to the m ake up o f  the pam phlet as a w hole and 
the p roportion  o f  the pam ph le t that includes p ictures.

Page 3, lines 22-31 and  page 4, lines 1-9 (in fo rm ation  regard ing  risks and benefits 
o f  abortion, ca rry in g  to term  and co n tracep tives): D esp ite  requ iring  the subm ission  o f  
in fo rm ation  in an  ob jective , unb iased  w ay, these three p rov isions m ight be found to be 
unconstitu tiona lly  vague. Specifica lly , b y  using  both the p am p h le t fo r the purpose o f  
p rovid ing  in fo rm ation  that w ou ld  be considered  inform ed consen t, there is also an 
express p rov is io n  in the bill that is en titled  inform ed consent. H ow ever, the two 
provisions do no t requ ire  the sam e inform ation . T herefore , a legal challenge w ould  be 
that a physician  w ho w as try ing  to com ply  w ith  the legal requ irem en t could  not be sure 
w hether they  w ere  in com pliance or w ere  v iolating the law. A  sim ilar problem  arises 
w ith  respect to  the  liab ility  p rov ision . S ince there is d ifferen t in form ation  being  
im parted, a physic ian  w ou ld  not know  w hen  they w ould be liab le under the bill.
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Since som e o f  the  specific  in fo rm ation  requ irem en ts w ill lik e ly  be  found 
unconstitu tional in th e ir app lication  to  certa in  c ircum stances, the c lea r app lication  o f  the 
law  is going  to  b e  com prom ised . Even w ith  the severab ility  p rov ision  included  in this 
b ill, a physic ian  w ill face  poten tial civ il liab ility  for guessin g  in co rrec tly  abou t w hich 
inform ation  is requ ired  o r w hether som e inform ation  can  be  om itted  because  it serves no 
m edical purpose. G enerally , physic ians are required , bo th  b y  sound  m edical practice and 
by  the ir m alp ractice  in surance p rov iders, to  assure tha t in fo rm ed  consen t is obtained  from  
the ir patients. T h ey  are also requ ired  to ob ta in  in form ed  co n sen t u n d er AS 09.55.556.
To the extent tha t there is reasonab le confusion  about the sp ec ific  in form ation  
requirem ents, the  civil liab ility  p rov ision  is likely  to h av e  a ch illing  e ffec t on the 
availab ility  o f  abortions.

S ections 3 and 4 (R equ ire  in fo rm ed  consen t from  abortion  and  p rov ide  for civil 
liab ility  fo r the failu re  to  obtain  in fo n n ed  consent): It shou ld  be  no ted  tha t the court in 
Valley H osp ita l A ssocia tion  v. M at-Su  C oalition  exp lic itly  fou n d  A S 18.16.010(b) to be 
unconstitu tional to  the ex ten t it app lies to quasi-pub lic  in stitu tions. In addition , the 
parental consen t p rov ision  and ju d ic ia l bypass p rovision  w ere  found  to  be 
unconstitu tional by  the superio r cou rt in A nchorage. S ee  P la n n e d  P a ren th o o d  o f  A laska  
v. State, 3A N -97-6014  C l (decision  on rem and  from  35 P .3d 30 (A laska  2001)). T o  the 
ex ten t that the above issues are corrected , and  the changes to  S ection  2 o f  the bill are 
addressed, the am endm en t p roposed  in S ection  3 is no t p rob lem atic .

Section 4 has tw o p rob lem s. F irst, th is is the sec tio n  tha t purports to provide 
im m unity  from  civil liab ility ; how ever, in the com m ittee substitu te  there  is no m ention o f  
im m unity . Second, this section  appears to im pose a 2 4 -h o u r w aiting  period . This 
requ irem ent cou ld  be challenged  on equal p ro tec tion  g rounds. S pecifically , the argum ent 
w ould  be that the equal p ro tec tion  righ ts o f  w om en are v io la ted  b ecause  on ly  abortion 
requires a sp ec ilic  level o f  in form ed co nsen t not any o ther p rocedure . A lthough  there is a 
general inform ed consen t p rovision  under T itle  9, there  is no  o ther in fo rm ed  consent 
provision  in sta te  law  that deals w ith  o ther specific  types o f  m edical p rocedures. In 
addition, since abortion  is a m edical p rocedure  only  sough t b y  w om en, the argum ent 
w ould  be that in so  leg islating , w e w ould  be v io lating  w om en 's  equal p ro tec tion  rights.
In addition, un d er this sec tion  there w ould  be a requ ired  2 4 -h o u r w aiting  period. 
T herefore , abortion  w ould  be the only  m edical procedure tha t h ad  a 2 4 -h o u r w aiting 
requirem ent. T o  surv ive an equal p ro tection  challenge the  s ta le  w ou ld  have to J io w  that 
the 24-hour w aiting  period  w as ju s tif ied  by  a com pelling  sta te  in terest and no less 
restric tive m eans could  advance that interest.

In add ition , there could  be p roblem s w ith  this w a itin g  period  because  o f  the 
rural nature o f  A laska. M any  w om en v.ho w ould  seek  an abortion  will have to travel
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from  rural com m unities  a t g reat expense. D epend ing  upon  h o w  it is im plem ented  a 24- 
hour w aiting  req u irem en t could  resu lt in tim e and expense  to  these  w om en and m ay  resu lt 
in delays. U n d er these c ircum stances a 24 -hour delay  m ay  n o t m eet the requ irem en t o f  
being the  least restric tive  m eans to  accom plish  the pu rp o se  o f  assu ring  a w om an is 
inform ed and has consen ted  to an abortion.

S ection  5 (In fo rm ed  consen t requirem ents): T here  are  fo u r p roblem s w ith  this 
section. T he first re la tes to  the requ irem en t from  w h ich  in fo rm ed  consen t is required . A s 
noted p rev iously , paren ta l consen t and  ju d ic ia l bypass p ro v is io n s  have been found  
unconstitu tional b y  the su perio r court as recen tly  as A u g u st o f  2003 , although w e are 
arguing  for appeal to  overtu rn  th is ru ling . T here are also  ex p ress  prohib itions un d er T itle 
13 stating  tha t a guard ian  does no t h av e  the  au thority  to co n sen t to an abortion fo r a  w ard. 
T herefore , these sections are e ith er unconstitu tional o r do n o t accu ra te ly  state the law.

T he second  prob lem  is the 24 -h o u r w aiting period , w h ich  w as d iscussed  above.
T he sam e concerns and legal issues arise  w ith  the ex istence o f  the 2 4 -hou r w a it '"  -j period  
in this section  as do  in Section 4. H ow ever, there is one ch an g e  to  this section tha t w as 
no t stated  in the p rev ious section . Specifically , this sec tion  a llow s for the d istribu tion  o f  
the inform ation  requ ired  u n d er this oection or on the In terne t to  be  done by  m ail, 
te lephone or b y  facsim ile . T he availab ility  o f  these op tions w o u ld  p rov ide  a defense to 
the legal argum ents that w ould  be  ra ised  w ith  respect to  the  24 -h o u r w aiting  period. 
H ow ever, it is no t c lea r w hether these  options w ould  sa tisfy  the court w ith  resp ect to  the 
equal p ro tec tion  challenges raised. In  addition , these op tions shou ld  be  clearly  stated  so 
as to apply  to an y  2 4 -hou r w aiting  requ irem en t in the bill.

T he th ird  p rob lem  w ith this sec tion  is the p rov ision  th a t au thorizes that these 
pro tections are no t requ ired  in a m edical em ergency. T he defin ition  o f  m edical 
em ergency  w ill be  challenged  as being  vague. For exam ple , it does not address the 
ability  to d ispense w ith  the fo rm alities in order to avoid a m ed ica l em ergency. In fact, i f  
the defin ition  is no t m et, on^ m ust w ait for a m edical em erg en cy  to  m anifest before 
ob ta in ing  an abo rtion , there pu tting  the m other’s h fe  in je o p a rd y . T h is w ill be 
challenged, and it is d ifficu lt to p red ic t the success o f  such  a challenge; how ever, it 
should  be noted that a lm ost identical language w as found  unconstitu tiona l by  the superior 
court in the paren ta l consen t and ju d ic ia l bypass bill litiga tion  cu rren tly  being  appealed  
by  the state.

T he final p rob lem  is the sam e as stated with respect to S ection  2 o f  the bill and the 
vagueness on w hat actually  constitu tes in fonned  consen t so tha t a physician  w ould  
clearly  know  w hat in form ation  w as requ ired  to be d ispensed  to m eet the requ irem ents o f  
the bill. S ince this section  purports to requ ire  d ifferen t in fo rm ation  than that ou tlined  in
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H ouse Jud ic ia ry  C om m ittee

die pam phlet, there  are vagueness argum en ts  tha t cou ld  b e  ra ised  and  w h ich  need  to be 
addressed .

In sum m ary , it is m ost likely  th a t i f  this b ill p asses , a lega l cha llenge  w ill be  
brought. In ligh t o f  the  foregoing  analysis , you see  the re  rem a in  a n u m b er o f  legal 
p rob lem s w ith  the  bill tha t need to be add ressed  in  o rd e r to  d efend  any  law su it tha t w ould 
be  filed. W e stand  read y  to assist you  in  d rafting  an in fo rm ed  consen t b ill tha t w ill 
accom plish  the c ritica lly  im portan t ob jec tives  pu rsu ed  b y  th e  sponsors o f  th is legislation 
w hile  a t the  sam e tim e hav ing  the b es t p o ssib le  chance  o f  su rv iv in g  ju d ic ia l scrutiny.

S incere ly ,

G regg  D . R enkes 
A tto rn ey  G eneral



ALASKA STATE LEGISLATURE
Rep. Lcsil M cG uire, C hair
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Rep, Dan Ogg 
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Rep. Lcs Gara 
Rep. Max Gruenberg

House Judiciary Committee

M e m o r a n d u m

To: Jean M ischel, Leg. Legal

From: V anessa Tondini, Committee Aide
House Judicial^ Committee

Date: March 30, 2004

Re: CS Request

Please create a final draft House Judiciary Committee Substitute for work order #23-LS0193\O , 
HCS CSSB 30 (JUD), incorporating the attached four amendments. Regarding conceptual 
amendment #6, there are two different versions of the amendment attached. The committee 
passed the amendment conceptually to combine and include all the language from both 
versions, thus creating a new (10). Also, please conform the language of this subsection to the 
other similar subsections (including any necessary changes made to address issues raised in the 
legal opinion from the Attorney General dated March 18, 2004) and renumber the bill 
accordingly. The bill was passed out of committee today!!!

If you have any questions, please call me at 4990. Thank you so much for ali your hard work 
and help on this bill!!!

The information attached to this memo is CONFIDENTIAL an/or privileged. It is intended to be reviewed initially by 
only the individual named above. If the reader of this Memorandum is not the intended iccipient or a representative of the 
intended recipient, you are hereby notified that any review, dissemination, or copying of the information contained herein is 
prohibited. If you have received this in error, please immediately notify the sender by telephone and return this to the 
sender al the above address.

State Capitol, Room 120 
Juneau, AK 99801-1182 
(907) 465-4990 
Fax (907) 465-6592
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AMENDMENT NO. A -PASSED
OFFERED TO HCS CSSB 30(JUD) 

BY REPRESENTATIVE GRUENBERG

Page 4, line 19: Delete “or surgeon.”



A M EN D M EN T NO. 5  PA3̂ H-V) 
OFFERED TO HCS CSSB 30(JUD)

BY REPRESENTATIVE GRUENBERG

Page 2, lines 17-20: Amend paragraph (1) as follows

( 1) contains geographically indexed material designed to inform a person of 
public and private agencies* [AND] services, clinics and facilities that are available to 
assist a woman with the wom an's reproductive choices; the department shall include 
information about at least the following types of agencies* [AND] services, clinics and 
facilities:

Page 2, line 29: Amend paragraph (2) as follows:

(2) includes a comprehensive regional directory of the agencies, services [AND] 
clinics, and facilities identified by the department under ( 1) of this subsection, a 
description o f the services they offer, and the manner in which the agencies, services 
[AND] clinics, and facilities may be contacted, including telephone numbers;



O M C q p W l  n / O o t - I N

AMENDMENT NO. IP "

OFFERED TO HCS CSSB 30(JUD) 

BY  REPRESENTATIVE GRUENBERG

Page 4, line 5: Insert new paragraph (10) and renumber existing paragraph (10) as 
paragraph ( 1 1 ):

( 10) contains objective, unbiased, and comprehensive information that 

is reviewed and approved tor medical accuracy and appropriateness by recognized 

obstetrics and gynecological specialists designated by the State Medical Board on 

different types o f available contraceptive choices and the medical risk and possible 

complications commonly associated with each method as well as the possible 

psychological e f l . that have been associated with using contraceptives;



C J S Y lo ^ p k c i l

Page 4 after line 5 

Insert the following:

( 10) contains objective, unbiased information that is reviewed ar 1 approved for medical 
accuracy by recognized obstetrical and gynecological specialists lesignated by the state 
medical board that describes the methods of contraception, including abstinence and 
natural family planning, describes which methods o f contraception are intended to 
prevent fertilization and which methods are intended to prevent implantation o f a 
fertilized egg, and describes the reliability, risks and possible complications commonly 
associated with each method.

Amendmerxt to House CS for CS for SB30(JUD) Work Draft version 23-LS0193VI



G r e g g  D .  R e n k e s  

A t t o r n e y  G e n e r a l  o f  A l a s k a

M a r c h  18, 2 0 0 4

T h e  H o norable Lesil M c G u i r e  

Chair, H o u s e  Judiciary C o m m i t t e e  

Alaska State Legislature 

State Capitol - R o o m  118 

Juneau, A K  9 9 8 0 1 - 1 1 8 2

Re: Legal Analysis of C S  H B  2 9 2(HES), version 2 3 - L S 0 1 9 3 / N  

D e a r  Representative McGuire:

A t  your request, w e  have reviewed C S  H B  3 0 ( J U D )  version 2 3-LS0193/J 

(version J), w h i c h  has m a d e  significant changes to this legislation in response to our letter 

dated February 11,2004. A s  stated previously, in order to survive a n y  constitutional 

challenge, the state w o u l d  have to establish that it had a compelling state interest in 

passing an informed consent bill. A s  noted, there have bee n  a n u m b e r  o f  changes m a d e  to 

the bill, w h i c h  will provide the State a better chance of defending a n y  constitutional 

challenge. H o w e v e r ,  despite the clear improvements in the bill, there continue to be legal 

a n d  technical problems. W e  provide the following for your consideration and discussion.

First, w e  w o u l d  r e c o m m e n d  that the language requiring that the information in 

the pamphlet be “unbiased information that is reviewed and approved for medical 

accuracy a n d  appropriateness b y  recognized obstetrics and gynecological specialists” be 

returned to the bill. W e  believe this will mitigate the argument that the infonnation being 

imparted is politically motivated, rather than medically accurate.

A s s u m i n g  the above changes are m a d e  throughout section 2, the changes regarding 

information on gestational development and other infonnation in section 2, paragraph 6 

will b e  m o r e  legally defensible. H o w e v e r ,  this obviously does not eliminate the 

possibility o f  a challenge o n  privacy and equal protection grounds this material is 

included to shock rather than inform.
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Second, we have additional concerns about definitions in  section 2. Concerns in 
this regard were also expressed during public testimony. I t  is important, as in the other 
parts o f  this section, that the definitions be medically accurate. The more accurate the 
definitions, the better the State w ill be able to defend any challenges.

Th ird , w ith  respect to section 2, there should be consideration given to a disclaimer 
on the website so that people who sign on w ill know that there is graphic and/or sensitive 
material on the site. There should also be consideration given to w hich providers w ill be 
included in  the pamphlet. I t  is conceivable that some providers may want to be listed, 
others may not. A t a m inimum, the b il l should have a requirement that the pamphlet w ill 
on ly lis t those providers who consent to be included in  the pamphlet. There are a number 
o f  issues that could be raised i f  we listed providers w ithout their consent, including a 
provider who could loose business as a result o f  inclusion or who could be subjected to 
harm or the threat o f  harm due to inclusion in  the pamphlet. These are issues had not 
been thought o f  previously, but should be considered at this time.

Fourth, Section 4 o f  version N , concerning the lia b ility  has been improved, by 
addressing the problem  that existed in  the previous version, where there was the 
requirement to establish in ju ry  fo r fa ilure to provide informed consent in order to 
establish liab ility . Version N  s ill has a few  technical problems despite the attempt to 
solve the lack o f  im m unity in  the body o f  the b ill and despite being mentioned in the 
findings section. Specifically, version N  s till mentions im m unity in the findings, but does 
not use that legal term in Section 4. Essentially, section 4 has provided affirm ative 
defenses rather than im m unity. Legally im m unity is a stronger concept than affirm ative 
defenses. Regardless o f  how the committee wants to proceed, this inconsistency should 
be fixed.

F ifth , the committee substitute has tightened the language related to the 24-hour 
waiting period, however there is s till concern that this provision as written may raise 
constitutional issues. For those women who would w ill have to travel from  rural 
communities, the im position o f  a 24-hour delay may be seen to impose an undue burden 
because o f  the additional expense involved. I t  could be argued that this 24-hour delay 
does not meet the requirement o f  being the least restrictive means to accomplish the 
puipose o f  assuring a woman is informed and has consented to an abortion. A lthough 
version N  allows fo r the distribution o f  the information in this section or on tb* Internet to 
be done by m ail, telephone, or by facsimile, we can not guarantee that the constitutional 
concerns are abated completely by these changes. The ab ility  to dispense w ith  this 
infonnation via alternative methods helps defend these constitutional arguments, but there 
is no way to ensure that these changes w ill be considered enough. It  should also be noted
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that the fact that other states have a 24-hour w aiting period is not necessarily dispositive 
to whether such a provision w ill pass ju d ic ia l scrutiny in Alaska. The A laska Supreme 
Court’ s past views regarding the express privacy righ t and the equal protection clause in 
our Constitution should be taken into account when considering precedent from  other 
jurisdictions.

F inally, under this legislation abortion w il l  s till be the only medical procedure that 
has its own informed consent requirements specifically set forth in statute. A dd itiona lly , 
since women are the only persons who receive abortions, an equal protection issue w il l  be 
raised because there is no corresponding requirement for any procedure that a male 
receives. These equal protection challenges, and conceivably others w il l  be raised, and 
overcoming these arguments w ill require a clear expression o f  the state’s compelling 
interests. The privacy arguments w il l  range from  the lack o f  a com pelling state interest to 
legislate in  this area to the legislation presenting additional, unwarranted burdens on a 
woman’s reproductive rights. Crafting legislation that is sensitive to these concerns is 
important to the successful defense o f  the statute. We have little  doubt that i f  this 
legislation becomes law, legal challenges w il l  be brought and that the State w il l  face the 
arduous and expensive task o f  defending the law  in court.

Aside from  the legal issues, there are a number o f  technical provisions in the b ill 
that need to be addressed:

1. There should be a medically accurate defin ition o f  abortion to clearly 
outline to what types o f  procedures this b ill applies.

2. The inclusion o f  daycare in section 2, paragraph 3, is misleading. The 
provision notes e lig ib ility  fo r medical benefits, which does not include 
daycare. Accordingly, the reference should be broadened i f  there is a 
desire to keep the reference to daycare in the b ill.

3. The inclusions o f  the exception regarding rape and incest are legally 
necessary, but need to be corrected to correspond w ith  the law  in 
Alaska. Rape and incest are not legally defined in  statute; we need to 
identify the correct crim inal offense.

4. Under section 2, paragraph 10, there is a requirement that information 
be provided on drug use during pregnancy; however, there is nothing in 
this section which defines whether we are talking about illegal or legal 
drugs. This should be clarified further.
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5. Under section 2, paragraph 11, we are not sure what the purpose o f  the 
“ stamped”  requirement. I f  there is a signed and dated certificate 
showing inform ed consent, is there really a need fo r the certificate to be 
stamped as w ell. In  addition, it  is not clear what is meant by “ stamped.”

6. There should also be a section granting the department regulatory 
authority to create the pamphlet.

As noted above, the N  version o f  SB 30 is a better, more defensible b ill. We 
continue to be available to assist the committee in  any way that we can to w ork on this 
important legislation.   - .   -

Sincerely,

Gregg D. Renkes 
Attorney General
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HOUSE CS FOR CS FOR SENATE BILL NO. 30(JUD)

IN THE LEGISLATURE OF THE STATE OF ALASKA 

TW ENTY-THIRD LEGISLATURE - SECOND SESSION

BV THE HOUSE JUDICIARY COM M ITTEE

Offered:
Referred:

Sponsor(s): SENATORS DYSON, Green, Taylor, Ogan, Cowdery, Seekins, W agoner 

REPRESENTATIVE Lynn

A BILL 

FOR AN ACT ENTITLED 

"An Act relating to information and services available to pregnant women and other 

persons; ensuring informed consent before an abortion may be performed; and 

providing exceptions to informed consent in certain cases."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. The uncodified law  o f the State o f Alaska is am ended by adding a new section 

to read:

LEGISLATIVE FINDINGS. The legislature finds that

( 1) duties o f the state include regulating medical practice and fostering the 

development o f standards o f  professional conduct in a critical area o f  medical practice;

(2) the state is interested in protecting the life and health o f  pregnant women;

(3) women have a right to know the medical risks associated with their 

reproductive options;

(4) the creation o f  an unbiased, scientific inform ation site on the Internet that 

is reviewed and approved for medical accuracy and appropriateness by recognized obstetrical
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and gynecological specialists designated by the State M edical Board and that sufficiently 

describes reproductive options and their potential consequences will protect, inform, and 

promote a wom an's free and private choices between permanent and life-affecting 

alternatives;

(5) the creation o f  an unbiased, scientific information site on the Internet that 

is reviewed and approved for medical accuracy and appropriateness by recognized obstetrical 

and gynecological specialists designated by the State M edical Board and that sufficiently 

describes reproductive options and their potential consequences will reduce costly and undue 

litigation, will prom ote judicial economy and resources, and will provide physicians with a 

clear understanding o f  what constitutes infonned consent for abortion by providing immunity 

to physicians who use the information from the Internet site;

(6) considerable testimony has been received indicating that women have, on 

occasion, received abortions in the state without considering sufficient information.

* Sec. 2. AS 18.05 is amended by adding a new section to read:

Sec. 18.05.032. Information relating to pregnancy and pregnancy 

alternatives, (a) The department shall m aintain on the Internet, in printable form, 

standard inform ation that

( 1) contains geographically indexed material designed to inform a 

person o f  public and private agencies and services that are available to assist a woman 

with the woman's reproductive choices; the departm ent shall include information 

about at least the following types o f agencies and services:

(A) agencies, services, clinics, and facilities designed to assist a 

w om an through pregnancy, including adoption agencies and counseling 

services;

(B) agencies, services, clinics, and facilities that provide 

abortion options and counseling and post-abortion counseling and services; and

(C) agencies, services, clinics, and facilities designed to assist 

with or provide contraceptive options and counseling for appropriate family 

planning;

(2) includes a comprehensive regional directory o f the agencies and 

clinics that request to be identified by the department under ( 1) o f this subsection, a
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description o f  the services they offer, and the m anner in which the agencies and clinics 

may be contacted, including telephone numbers;

(3) provides information concerning the eligibility for medical 

assistance benefits for prenatal care, childbirth, neonatal care, abortion services, 

women's health care, child care, and contraception;

(4) states that informed and voluntary consent is required under 

AS 18.16.060 for an abortion;

(5) provides infonnation concerning the process by which a mother of 

a child may establish a child support order to assist in the support o f a child;

(6) describes the fetal development o f  a typical unborn child at two- 

week gestational increments from fertilization to full-term, including links to 

photographs o f  a typical unborn child at four-week gestational increments, and 

relevant inform ation about the possibility7 o f  an unborn child's survival at the various 

gestational ages; the information must be objective, nonjudgmentaJ infonnation that is 

reviewed and approved for medical accuracy and appropriateness by recognized 

obstetrical and gynecological specialists designated by the State Medical Board and 

designed to convey only accurate scientific infonnation about unborn children at 

various gestational ages;

(7) contains objective, unbiased infonnation that is reviewed and 

approved for medical accuracy and appropriateness by recognized obstetrical and 

gynecological specialists designated by the State Medical Board and that describes the 

methods o f  abortion procedures and treatments commonly employed and the medical 

risks and possible complications commonly associated with each procedure and 

treatment, as well as the possible physical and psychological effects that have been 

associated with having an abortion;

(8) contains objective, unbiased infonnation that is reviewed and 

approved for medical accuracy and appropriateness by recognized obs.etrical and 

gynecological specialists designated by the State Medical Board and describing the 

possible medical risks and complications commonly associated with pregnancy and 

childbirth, as well as the possible physical and psychological effects that have been 

associated with carrying a child to term;
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(9) contains objective, unbiased inform ation that is reviewed and 

approved for medical accuracy and appropriateness by recognized obstetrical and 

gynecological specialists designated by the State M edical Board and concerning the 

harmful effects on an unborn child when a woman consumes alcohol or drugs during 

pregnancy.

(b) In this section,

(1 ) "fertilization" means the fusion o f  a hum an spermatozoon with a

human ovum;

(2) "gestational age" means the age o f  the unborn child as calculated 

from the first day o f the last menstrual period o f  a pregnant woman;

(3) "unborn child" means the offspring o f  a hum an being in utero at 

various stages o f biological development.

* Sec. 3. AS 18.16.010(a) is amended to read:

(a) An abortion may not be performed in this state unless

( 1) the abortion is performed by a physician or surgeon licensed by the 

State Medical Board under AS 08.64.200;

(2) the abortion is performed in  a hospital or other facility approved for 

the puipose by the Department o f Health and Social Services or a hospital operated by 

the federal government or an agency o f  the federal government;

(3) before an abortion is knowingly perform ed or induced on an 

unmarried, unemancipated woman under 17 years o f  age, consent has been given as 

required under AS 18.16.020 or a court has authorized the m inor to consent to the 

abortion under AS 18.16.030 and the minor consents; for purposes o f  enforcing this 

paragraph, there is a rebuttable presumption that a w om an who is unmarried and under 

17 years o f age is unemancipated; [AND]

(4) the woman is domiciled or physically present in the state for 30 

days before the abortion; and

(5) the applicable requ irem en ts o f AS 18.16.060 have been

satisfied .

* Sec. 4. AS 18.16.010 is amended by adding new subsections to read:

(h) A physician or other health care provider is liable for failure to obtain the

HCS CSSB 30(JUD) -4-
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informed consent o f  a person as required under AS 18.16.060 if  the claimant 

establishes by a preponderance o f  the evidence that the provider has failed to inform 

the person o f the com m on risks and reasonable alternatives to the proposed abortion 

procedure and that, but for that failure, the person would not have consented to the 

abortion procedure.

(i) It is a defense to any action for the alleged failure to obtain the informed 

consent o f  a person under (h) o f  this section that

( 1) the risk not disclosed is too commonly known or is too remote to 

require disclosure; or

(2) the person who is the subject o f the alleged failure to obtain the 

informed consent stated to the physician or other health care provider that the person 

would or would not undergo the abortion procedure regardless o f  the risk involved or 

that the person did no t w ant to be informed o f the matters to which the person would 

be entitled to be informed.

(j) In an action under this subsection, there is a rebuttable presumption that an 

abortion was perform ed with the pregnant woman's informed consent if  the person 

who performed the abortion submits into evidence a copy o f the woman's written 

certification required under AS 18.16.060(b).

* Sec. 5. AS 18.16 is am ended by adding a new section to read:

Sec. 18.16.060. Informed consent requirements, (a) Except as provided in 

(d) o f tliis section, a person may not knowingly perform  or induce an abortion without 

the voluntary and inform ed consent o f

( 1) a w om an on whom an abortion is to be performed or induced;

(2) the parent, guardian, or custodian o f  a pregnant, unemancipated 

minor if  required under AS 18.16.020; or

(3) a pregnant, unemancipated minor if  authorized by a court under

AS 18.60.030.

(b) Consent to an abortion is informed and voluntary when the woman or 

another person whose consent is required certifies in writing that the physician who is 

to perform the abortion, a member o f the physician's s ta ff who is a licensed health care 

provider, or the referring physician has verbally informed the woman or another

W ORK D R A F T  WORK D R A F T  23-LS0193VJ
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person w hose consent is required o f  the name o f the physician who will perform the 

procedure and the gestational estimation o f  the pregnancy at the time the abortion is to 

be performed and has provided either

(1) the Internet inform ation required to be maintained under 

AS 18.05.032; the physician or a m em ber o f  the physician's staff who is a licensed 

health care provider shall provide a copy o f  the Internet information if  a person 

requests a written copy; if  a member o f  the physician's staff provides the information 

required under tliis paragraph, the m em ber o f the physician's staff shall offer the 

opportunity to consult with the physician; or

(2) information about the nature of, risks of, and alternatives to an 

abortion provided in a manner that the physician or health care provider, after 

considering all o f  the attendant facts and circumstances, reasonably determine is 

appropriate for that woman or person whose consent is required.

(c) The information required in (b) o f  this section shall be provided al least 24 

hours before the procedure in a private setting to protect privacy, m aintain the 

confidentiality o f  the decision, ensure that the information focuses on the individual 

circumstances, and ensure an adequate opportunity to ask questions. Provision o f the 

information telephonically or by electronic mail, regular mail, or facsimile transmittal 

at least 24 hours before the person's appointment satisfies the requirements o f  this 

subsection as long as the person whose consent is required under (a) o f tliis section has 

an opportunity to ask questions o f  the physician after receiving the information.

(d) Notwithstanding (a) o f  this section, informed consent that meets the 

requirements o f  (a) - (c) o f this section is not required in the case o f  a medical 

emergency or if  the pregnancy is the result o f  sexual assault under AS 11.41.410 -

11.41.427, sexual abuse o f a minor under AS 11.41.434 - 11.41.440, incest under 

AS 11.41.450, or an offense under a law  o f another jurisdiction with elem ents similar 

to one o f these offences. In this subsection, "medical emergency" m eins a condition 

that, on the basis o f a physician's good faith clinical judgment, so complicates the 

medical condition o f  a pregnant woman that

( 1) the immediate termination o f  the woman's pregnancy is necessary 

to avert tire woman's death; or
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(2) a delay in providing an abortion will create serious risk o f 

substantial and irreversible im pairm ent o f a major bodily function o f the woman.

* See. 6. AS 18.50.245(e) is amended to read:

(e) The state registrar shall adopt regulations to implement this section. The 

regulations that establish the information that will be required in a report o f an induced 

termination o f pregnancy

(1 ) must require information substantially similar to the information 

required under the United States Standard Report o f  Induced Termination o f 

Pregnancy, as published by the National Center for Health Statistics, Centers for 

Disease Control and Prevention, United States Department o f  Health and Human 

Services, in April 1998, as part o f  DHHS Publication No. (PHS) 98-1117^

(2) must require, if known, whether the unidentified patient 

requested and received a written copy of the information required to be 

maintained on the Internet under AS 18.05.032; and

(3) may not include provisions that would violate a woman's 

privacy bv requiring the woman's name or any identifying information in the 

report.

* Sec. 7. The uncodified law o f the State o f Alaska is amended by adding a new section to

SEVERABILITY. Under AS 01.10.030, the provisions o f  this Act are severable

HCS CSSB 30(JUD)
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123 4™ ST.. D1M0ND COURTHOUSE 
JUNEAU.i ALASKA 99811-0300 
PHONE: (907)465-3600

The Honorable Lesil McGuire 
Chair, House Judiciary Committee 
Alaska State Legislature 
State Capitol - Room 118 
Juneau, AK 99801-1182

Re: Legal Analysis o f HCS CSSB 30(JUD)
23/LS0193\O
Our File No.: 663-04-0088

Dear Representative McGuire:
At your request, we have reviewed HCS CSSB 30(JUD) 23/LS0193\O, which has 

made further changes to this legislation in response to our letter dated March 18, 2004. 
Our understanding was that you directed a committee substitute (CS) to be drafted that 
incorporated all o f the substantive changes we suggested in our previous letter. Our 
review o f the CS indicates that with respect to the suggestions that were made, only one 
issue remains that should be brought to the attention o f the committee.

That issue is that, aside from the inclusion o f a definition for abortion, there have 
been no other changes to the definitions in section 2 o f the bill. In our previous letters to 
the committee we have opined that it is important that the definitions in this bill be 
medically accurate. In addition, there has been testimony in the hearing that the 
definitions are not medically accurate. The more medically accurate the definitions are, 
the more defensible the bill becomes. That being said, it may be that the committee is 
assured o f the medical accuracy o f the definitions and there is no need for further 
changes. I f  this is the case, we would suggest that there be legislative record on this issue 
to help defend this legislation should a challenge be brought.

OFFICE OF THE ATTORNEY GENERAL

March 30, 2004

DEPARTMENT OF LAW
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Otherwise, it appears y o u  have incorporated al) o f  the changes that w e  suggested 

in our m o s t  recent letter. In doing so, w e  believe y o u  h a v e  created an even m o r e  

defensible bill.

W e  appreciate the opportunity to vork with the committee o n  this bill and 

continue to b e  available to assist the c o m m i u e e  in a ny w a y  that w e  can o n  this important 

legislation.

G D R : S K : e f : m k b

cc: Stacie ICraly, Assistant Attorney General

Eiuan Falatko, Assistant Attorney General 

M i k e  Tibbies, Legislative Liason, Office of the G o v e r n o r  

D a v i d  M a r q u e z ,  Chief Assistant Attorney General 

D e b o r a h  Behr, Assistant Attorney General

Sincerely,

G r e g g  D. R e n k e s  

Attorney General
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FOR AN AC T EN TITLE D  

"A n  Act relating tc information and services available to pregnant women and other 

persons; ensuring informed consent before an abortion may be performed; and 

providing exceptions to informed consent in certain cases."

BE IT  ENACTED BY TH E LEGISLATURE OF TH E  STATE OF ALASKA:

* Section 1. The uncodified law of the State of Alaska is amended by addinrr a new section 

to read:

LEGISLATIVE FINDINGS. The legislature finds that

(1 ) duties of the state include regulating medical practice and fostering the 

development of standards of professional conduct in a critical area of medical practice;

(2) the state is interested in protecting the life and health of pregnant women;

(3) women have a right to know the medical risks associated with their 

reproductive options;

(4) the creation of an unbiased, scientific information site on the Internet that 

is reviewed and approved for medical accuracy and appropriateness by recognized obstetrical
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and gynecological specialists designated by the State Medical Board and that sufficiently 

describes reproductive options and their potential consequences will protect, inform, and 

promote a woman's free and private choices between permanent and life-affecting 

alternatives;

(5) the creation of an unbiased, scientific information site on the Internet that 

is reviewed and approved for medical accuracy and appropriateness by recognized obstetrical 

and gynecological specialists designated by the State Medical Board and that sufficiently 

describes reproductive options and their potential consequences will reduce costly and undue 

litigation, will promote judicial economy and resources, and will provide physicians with a 

clear understanding of what constitutes informed consent for abortion;

(6) considerable testimony has been received indicating that women have, on 

occasion, received abortions in the state without considering sufficient information.

* Sec. 2. AS 18.05 is amended by adding a new section to read:

Sec. 18.05.032. Information relating to pregnancy and pregnancy 

alternatives, (a) The department shall maintain on the Internet, in printable form, 

standard information that

(1) contains geographically indexed material designed to inform a 

person of public and private agencies and services that are available to assist a woman 

with the woman's reproductive choices; the department shall include information 

about at least the following types of agencies and services:

(A) agencies, services, clinics, and facilities designed to assist a 

woman through pregnancy, including adoption agencies and counseling 

services;

(B) agencies, services, clinics, and facilities that provide 

abortion options and counseling and post-abortion counseling and services; and

(C) agencies, services, clinics, and facilities designed to assist 

with or provide contraceptive options and counseling for appropriate family 

planning;

(2) includes a comprehensive regional directory of the agencies and 

clinics that request to be identified by the department under (1) of this subsection, a 

description of the services they offer, and the manner in which the agencies and clinics
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may be contacted, including telephone numbers;

(3) provides information concerning the eligibility for medical 

assistance benefits for prenatal care, childbirth, neonatal care, abortion services, 

women's health care, and contraception;

(4) states that infonned and voluntary consent is required under 

AS 18.16.060 for an abortion;

(5) provides information concerning the process by which a mother of 

a child may establish a child support order to assist in the support of a child;

(6) describes the fetal development of a typical unborn child at two- 

week gestational increments from fertilization to full-term, including links to 

photoerf.phs of a typical unborn child at four-week gestational increments, and 

relevant information about the possibility of an unborn child's survival at the various 

gestational ages; the information must be objective, nonjudgmental information that is 

reviewed and approved for medical accuracy and appropriateness by recognized 

obstetrical and gynecological specialists designated by the State Medical Board and 

designed to convey only accurate scientific information about unborn children at 

various gestational ages;

(7) contains objective, unbiased information that is reviewed and 

approved for medical accuracy and appropriateness by recognized obstetrical and 

gynecological specialists designated by the State Medical Board and that describes the 

methods of abortion procedures and treatments commonly employed and the medical 

risks and possible complications commonly associated with each procedure and 

treatment, as well as the possible physical and psychological effects that have been 

associated with having an abortion;

(8) contains objective, unbiased information that is reviewed and 

approved for medical accuracy and appropriateness by recognized obstetrical and 

gynecological specialists designated by the State Medical Board and describing the 

possible medical risks and complications commonly associated with pregnancy and 

childbirth, as well as the possible physical and psychological effects that have been 

associated with carrying a child to term;

(9) contains objective, unbiased information that is reviewed and
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1 approved for medical accuracy and appropriateness by recognized obstetrical and

2 gynecological specialists designated by the State Medical Board and concerning the

3 harmful effects on an unborn child when a woman consumes alcohol or illegal drugs

4 during pregnancy;

5 (10) contains a disclaimer on the website home page concerning the

6 graphic or sensitive nature of the information contained on the website.

7 (b) The department shall adopt regulations establishing procedures for

8 establishing and maintaining the infonnation under this section.

9 (c) In this section,

10 (1) "abortion" has the meaning given in AS 18.16.090;

11 (2) "fertilization" means the fusion of a human spermatozoon with a

12 human ovum;

13 (3) "gestational age" means the age of the unborn child as calculated

14 from the first day of the last menstrual period of a pregnant woman;

15 (4) "unborn child" means the offspring of a human being in utero at

16 various stages of biological development.

17 * Sec. 3. AS 18.16.010(a) is amended to read:

18 ^a) An abortion may not be performed in this state unless

19 (1) the abortion is performed by a physician or surgeon licensed by the

20 State Medical Board under AS 08.64.200;

21 (2) the abortio.: is performed in a hospital or other facility approved for

22 the purpose by the Department of Health and Social Services or a hospital operated by

23 the federal government or an agency of the federal government;

24 (3) before an abortion is knowingly performed or induced on an

25 unmarried, unemancipated woman under 17 years of age, consent has been given as

26 required under AS 18.16.020 or a court has authorized the minor to consent to the

27 abortion under AS 18.16.030 and the minor consents; for purposes of enforcing this

28 paragraph, there is a rebuttable presumption that a woman who is unmarried and under

29 17 years of age is unemancipated; [AND]

30 (4) the woman is domiciled or physically present in the _\ate for 30

31 days before the abortion; and
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1 (5) the aDDlicable requirements of AS 18.16.060 have been

2 satisfied.

3 * Sec. 4. AS 18.16.010 is amended by adding new subsections to read:

4 (h) A physician or other health care provider is liable for failure to obtain the

5 informed consent of a person as required under AS 18.16.060 if the claimant

6 establishes by a preponderance of the evidence that the provider has failed to inform

7 the person o f the common risks and reasonable alternatives to the proposed abortion

8 procedure and that, but for that failure, the person would not have consented to the

9 abortion procedure.

10 (i) It is a defense to any action for the alleged failure to obtain the informed

11 consent o f a person under (h) of this section that

12 1 (1) the risk not disclosed is too commonly known or is too remote to

13 require disclosure; or

14 (2) the person who is the subject of the alleged failure to obtain the

15 informed consent stated to the physician or other health care provider that the person

16 would or would not undergo the abortion procedure regardless of the risk involved or

17 that the person did not want to be infonned of the matters to which the person would

18 be entitled to be informed.

19 (j) In an action under this subsection, there is a rebuttable presumption that an

1 20 abortion was performed with the pregnant woman's informed consent if the person

J 21 who performed the abortion submits into evidence a copy of the woman's written

22 certification required under AS 18.16.060(b).

23 * Sec. 5. AS 18.16 is amended by adding a new section to read:

24 Sec. 18.16.060. Informed consent requirements, (a) Except as provided in

25 (d) of this section, a person may not knowingly perform or induce an abortion without

26 the voluntary and informed consent of

27 (1) a woman on whom an abortion is to be performed or induced;

• 28 (2) the parent, guardian, or custodian of a pregnant, unemancipated

29 minor if required under AS 18.16.020; or

30 (3) a pregnant, unemancipated minor if authorized by a court under

1 31 AS 18.60.030.

L
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(b) Consent to an abortion is informed and voluntary when the woman or 

another person whose consent is required certifies in writing that the physician who is 

to perform the abortion, a member of the physician's staff who is a licensed health care 

provider, or the referring physician has verbally infonned the woman or another 

person whose consent is required of the name of the physician who will perform the 

procedure and the gestational estimation of the pregnancy at the time the abortion is to 

be performed and has provided either

(1) the Internet infonnation required to be maintained under 

AS 18.05.032; the physician or a member of the physician's staff who is a licensed 

health care provider shall provide a copy of the Internet infonnation if a person 

requests a written copy; if a member of the physician's staff provides the infonnation 

required under this paragraph, the member of the physician's staff shall offer the 

opportunity to consult with the physician; or

(2) information about the nature of, risks of, and alternatives to an 

abortion provided in a manner that the physician or health care provider, after 

considering all of the attendant facts and circumstances, reasonably determine is 

appropriate for that woman or person whose consent is required.

(c) The information required in (b) of this section shall be provided before the 

procedure in a private setting to protect privacy, maintain the confidentiality of the 

decision, ensure that the information focuses on the individual circumstances, and 

ensure an adequate opportunity to ask questions. Provision of the information 

telephonically or by electronic mail, regular mail, or facsimile transmittal before the 

person's appointment satisfies the requirements of this subsection as long as the person 

whose consent is required under (a) of this section has an opportunity to ask questions 

of the physician after receiving the information.

(d) Notwithstanding (a) of this section, informed consent that meets the 

requirements of (a) - (c) of this section is not required in the case of a medical 

emergency or if the pregnancy is the result of sexual assault under AS 11.41.410 - 

11.41.427, sexual abuse of a minor under AS 11.41.434 - 11.41.440, incest under 

AS 11.41.450, or an offense under a law of another jurisdiction with elements similar 

to one of these offences. In this subsection, "medical emergency" means a condition
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that, on the basis of a physician's good faith clinical judgment, so complicates the 

medical condition of a pregnant woman that

(1) the immediate termination of the woman's pregnancy is necessary 

to avert the woman's death; or

(2) a delay in providing an abortion will create serious risk of 

substantial and irreversible impairment of a major bodily function of the woman.

* Sec. 6. AS 18.50.245(e) is amended to read:

(e) The state registrar shall adopt regulations to implement this section. The 

regulations that establish the information that will be required in a report of an induced 

termination of pregnancy

m  must require information substantially similar to the infonnation 

required under the United States Standard Report of Induced Termination of 

Pregnancy, as published by the National Center for Health Statistics, Centers for 

Disease Control and Prevention, United States Department of Health and Human 

Services, in April 1998, as part of DHHS Publication No. (PHS) 98-1117^

(2) must require, if known, whether the unidentified patient 

requested and received a written copy of the information required to be 

maintained on the Internet under AS 18.05.032; and

(3) may not include provisions that would violate a woman's 

privacy bv requiring the woman's name or any identifying information in the 

report.

* Sec. 7. The uncodified law of the State of Alaska is amended by adding a new section to 

read:

SEVERABILITY. Under AS 01.10.030, the provisions of this Act are severable.

WORK DRAFT WORK DRAFT 23-LS0193\O
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ROE E T  AL. v. WADE, D ISTR IC T ATTORNEY OF DALLAS COUNTY

No. 70-18

SUPREM E COURT OF TH E UNITED STATES

410 U.S. 113; 93 S. Ct. 705; 35 L  Ed. 2d 147; 1973 U.S. LE X IS  159

December 13,1971, Argued 
January 22,1973, Decided

SUBSEQUENT HISTORY:

Reargued October 11, 1972. Rehearing denied by 
Roc v. Wade, 410 U.S. 959, 35 L  Ed. 2d 694, 93 S. Ct. 
1409,1973 U.S. LEXIS3282 (1973)
Related proceeding at McCorvcy v. H ill, 2003 U.S. Di.it. 
LEXIS 12986 (N.D. Tex., June 19, 2003)

PRIO R HISTO RY:

APPEAL FROM THE UNITED STATES DISTRICT 
COURT FOR THE NORTHERN DISTRICT OF 
TEXAS. Roc v. Wade, 314 F. Supp. 1217, 1970 U.S. 
Dist. LEXIS 11306 (N.D. Tex., 1970)

DISPOSITION:

314 F.Snpp. 1217, affirmed in part and reversed in
part.

LexisNexis (TM) HEAD-NOTES- Core Concepts:

SYLLA B U S: A pregnant single woman (Roe) brought a 
class action challenging the constitutionality of the Texas 
criminal abortion laws, which proscribe procuring or at­
tempting an abortion except on medical advice for the 
purpose of saving the mother’s life. A licensed physician 
(Hallford), who had two stale abortion prosecutions pend­
ing against him, was permitted to intervene. A childless 
married couple (the Docs), the wife not being pregnant, 
separately attacked the laws, basing alleged injury on the 
future possibilities of contraceptive failure, pregnancy, 
unpreparcdncss for parenthood, and impairment of the 
wife's health. A three-judge District Court, which con­
solidated the actions, held that Roc and Hallford, and 
members of their classes, had standing to sue and pre­
sented justiciable controversies. Ruling that declaratory, 
though not injunctive, relief was warranted, the court 
declared the abortion statutes void as vague and ovcr- 
broadly infringing those plaintiffs' Ninth and Fourteenth 
Amendment rights. The court ruled the Docs' complaint

not justiciable. Appellants directly appealed to this Court 
on the injunctive rulings, and appellee cross-appealed 
from the District Court's grant of declaratory relief to Roc 
and Hallford. Held:

1. While 28 U. S. C. § 1253 authorizes no direct ap­
peal to this Court from the grant or denial of declaratory 
relief alone, review is not foreclosed when the case is 
properly before the Court on appeal from specific denial 
of injunctive relief and the arguments as to both injunctive 
and declaratory relief are necessarily identical. P. 123.

2. Roc has standing to sue; the Does and Hallford do 
not. Pp. 123-129.

(a) Contrary to appellee's contention, the natural 
termination of Roc's pregnancy did not moot her suit. 
Litigation involving pregnancy, which is "capable of rep­
etition, yet evading review," is an exception to the usual 
federal rule that an actual controversy must exist at review 
stages and not simply when the action is initialed. Pp. 
124-125.

(b) The District Court correctly refused injunctive, 
but erred in granting declaratory, relief to Hallford, who 
alleged no federally protected right not asscrtable as a de­
fense against the good-faith state prosecutions pending 
against him. Samuels v. Mackcll, 401 U.S. 66. Pp. 125- 
127

The Docs' complaint, based as it is on contingen­
cy one or more of wliich may not occur, is too 
alive to present an actual case or controversy. Pp. 

127-129.

3. State criminal abortion laws, like those involved 
here, that except from criminality only a life-saving pro­
cedure on the mother's behalf without regard to the stage 
of her pregnancy and other interests involved violate the 
Due Process Clause of the Fourteenth Amendment, which 
protects against state action the right to privacy, includ­
ing a woman's qualified right to terminate her pregnancy. 
Though the State cannot override that right, it lias legit-
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imatc Interests in protecting both the pregnant woman's 
health and the potentiality or human life, each of which 
interests grows and reaches a "compelling" point at var­
ious stages of the woman's approach to term. Pp. 147- 
164.

(a) For the stage prior to approximately the end of 
the first trimester, the abortion decision and its effectua­
tion must be left to the medical judgment of the pregnant 
woman’s attending physician. Pp. 163, 164.

(b) For the stage subsequent lo approximately the end 
of the first trimester, the State, in promoting its interest in 
the health of the mother, may, if it chooses, regulate the 
abortion procedure in ways that arc reasonably related to 
maternal health. Pp. 163, 164.

(c) For the stage subsequent to viability the Stale, in 
promoting its interest in the potentiality of human life, 
may. if it chooses, regulate, ar.d even proscribe, abortion 
except where necessary, in appropriate medical judgment, 
for the preservation of the life or health of the mother. Pp.
163-164; 164-165.

4. The Stale may define the term "physician" to mean 
only a pltysician currently licensed by the State, and may 
proscribe any abortion by a person who is not a physician 
as so defined. P. 165.

5. It is unnecessary to decide the injunctive relief issue 
since the Texas authorities will doubtless fully recognize 
the Court's ruling that the Texas criminal abortion statutes 
arc unconstitutional. P. 166.

C O U N SE L :
Sarah Weddington reargued the cause for appellants. 

With her on the briefs were Roy Lucas, Fred Bruner, Roy 
L. Merrill, Jr., and Norman Dorscn,

Robert C. Flowers, Assistant Attorney General of 
Texas, argued the cause for appellee on the rcargumcnt. 
Jay Floyd, Assistant Attorney General, argued the cause 
for appellee on the original argument. With them on the 
brief were Crawford C. Martin, Attorney General, Nola 
White, First Assistant Attorney General, Alfred Walker, 
Executive Assistant Attorney General, Henry Wade, and 
John B. Tolle. *

* Briefs of amici curiae were filed by Gary’ K.
Nelson, Attorney General of Arizona, Robert K.
Killian, Attorney General of Connecticut, Ed W. 
Hancock, Attorney General of Kentucky, Clarence 
A. II. Meyer, Attorney General of Nebraska, and 
Vernon B. Romney, Attorney General of Utah; by 
Joseph P. Witherspoon, Jr., for the Association of 
Texas Diocesan Attorneys; by Charles E. Rice for

Americans United for Life; by Eugene J. McMahon 
for Women for the Unborn cl al.; by Carol Ryan 
for the American College of Obstetricians and 
Gynecologists ct a!.; by Dennis J. Horan, Jerome 
A. Frazel, Jr., Thomas M. Crisham, and Dolores 
V. Horan for Certain Physicians, Professors and 
Fellows of the American College of Obstetrics 
and Gynecology; by Harriet F. Pilpel, Nancy F. 
Wechslcr, and Frederic S. Nathan for Planned 
Parenthood Federation of America, Inc., ct al.; by 
Alan F. Charles for the National Legal Program on 
Health Problems of the Poor ct al.; by Mamie L. 
Thompson for State Communities Aid Assn.; by 
Alfred L. Scanlan, Martin J. Flynn, and Robert M. 
Bym for the National Right to Life Committee; by 
Helen L. Bultcnwicscr for the American Ethical 
Union ct al.; by Norma G. Zarky for the American 
Association of University Women cl al.; by Nancy 
Steams for New Women Lawyers ct al.; by the 
California Committee to Legalize Abortion ct al.; 
and by Robert F.. Dunne for Robert L. Sassonc.

.FUDGES:
Blackmun, J., delivered the opinion of the Court, in 

which Burger, C. J., and Douglas, Brennan, Stewart, 
Marshall, and Powell, JJ., joined. Burger, C. J., post, 
p. 207, Douglas, J., post, p. 209, and Stewart, J., post, p. 
167, filed concurring opinions. White, J., filed a dissent­
ing opinion, in which Relinquish J., joined, post, p. 221. 
Rchnquist, J., filed a dissenting opinion, post, p. 171.

O P IN IO N B Y :
BLACKMUN

OPINION: [*116] [***J56] [**708] MR. JUSTICE 
BLACKMUN delivered the opinion of the Court.

This Texas federal appeal and its Georgia companion. 
D o c  v. l l o h o n ,  p o s t ,  p. 179, present constitutional chal­
lenges to state criminal abortion legislation. 'Hie Texas 
statutes under attack here arc typical of those that have 
been in effect in many States for approximately a century. 
The Georgia statutes, in contrast, have a modem cast and 
arc a legislative product that, to an extent at least, obvi­
ously reflects the influences of recent attitudinal change, 
of advancing medical knowledge and techniques, and of 
new thinking about an old issue.

We forthwith acknowledge our awareness of the sen­
sitive and emotional nature of the abortion controversy, 
of the vigorous opposing views, even among physicians, 
and of the deep and seemingly absolute convictions that 
the subject inspires. One's philosophy, one’s experiences, 
one's exposure lo the raw edges of human existence, one's
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religious training, one's attitudes toward life and family 
and their values, and the moral standards one establishes 
and seeks lo observe, are all likely to influence and to 
color one's thinking and conclusions about abortion.

In addition, population growth, pollution, poverty, and 
racial overtones tend [**709] lo complicate and not to 
simplify the problem.

Our task, of course, is to resolve the issue by consti­
tutional measurement, [***157] free of emotion and of 
predilection. We seek earnestly to do tliis, and, because 
wc do, we [*117] have inquired into, and in this opinion 
place some emphasis upon, medical and medical-legal 
history and what that history reveals about man's alti­
tudes toward the abortion procedure over the centuries. 
We bear in mind, too, Mr. Justice Holmes' admonition in 
his now-vindicated dissent in L o c l m c r  v. N e w  Y o r k ,  1 9 8  

U . S .  4 5 ,  7 6 ( 1 9 0 5 ) :

"[The Constitution] is made for people of fundamentally 
differing views, and the accident of our finding certain 
opinions natural and familiar or novel and even shock­
ing ought not to conclude our judgment upon the ques­
tion whether statutes embodying them conflict with the 
Constitution of the United States."

1

The Texas statutes that concern us here are Arts. 
1191-1194 and 1196 of the Slate's Penal Code, nl These 
make it a crime to "procure an abortion," as therein [*118] 
defined, or to attempt one, except with respect to "an 
abortion procured or attempted by medical advice for the 
putposc of saving the life of the mother." Similarslaiuies 
are in existence in a majority of the States. n2

nl "Article 1191. Abortion

"If any person shall designedly administer to a 
pregnant woman or knowingly procure to be admin­
istered with her consent any drug or medicine, or 
shall use towards her any violence or means what­
ever externally or internally applied, and thereby 
procure an abortion, he shall be confined in the 
penitentiary not less than two nor more than five 
years; if it be done without her consent, the punish­
ment shall be doubled. By 'abortion' is meant that 
the life of the fetus or embryo shall be destroyed in 
the woman's womb or that a premature birth thereof 
be caused.

"Art. 1192. Furnishing the means

"Whoever furnishes the means for procuring an

abortion knowing the purpose intended is guilty as 
an accomplice.

"Art. 1193. Attempt at abortion

"If the means used shall fail to produce an abor­
tion, the offender is nevertheless guilty of an at­
tempt to produce abortion, provided it be shown 
that such means were calculated to produce that re­
sult, and shall be fined not less than one hundred 
nor more than one thousand dollars.

"Art, 1194. Murder in producing abortion

"If the death of the mother is occasioned by an 
abortion so produced or by an attempt to effect the 
same it is murder."

"Art. 1196. By medical advice

"Nothing in tliis chapter applies lo an abortion 
procured or attempted by medical advice for the 
purpose of saving the life of the mother."

The foregoing Articles, together with Art. 1195, 
compose Chapter 9 of Title 15 of the Penal Code. 
Article 1195, not attacked here, reads:

"Art. 1195. Destroying unborn child

"Whoever shall during parturition of the mother 
destroy the vitality or life in a child in a stale of be­
ing bom and before actual birth, which child would 
otherwise have been bom alive, shall be confined 
in the penitentiary for life or for not less than five 
years."

n2Ariz. Rev. Stat. Ann. § 13-211 (1956); Conn. 
Pub. Act No. 1 (May 10/2 special session) (in 4 
Conn. Leg. Scrv. 677 (1972)), and Conn. Gen. Stat. 
Rev. §§ 53-29, 53-30 (1968) (or unborn child); 
Idaho Code § 18-601 (1948); HI. Rcv.Stat.,c. 38, § 
23-1 (1971); Ind. Code § 35-1-58-1 (1971); Iowa 
Code § 701.1 (1971); Ky. Rev. Stat. § 436.020 
(1962); La. Rev. Slat. § 37.12S5 (6) (1964) (loss 
of medical license) (but sec § 14:87 (Supp. 1972) 
containing no exception for the life of the mother 
under the criminal statute); Me. Rev. Stat. Ann., Tit. 
17, § 51 (1964); Mass. Gen. Laws Ann., c. 272, § 
19 (1970) (using the term "unlawfully," construed 
to exclude an abortion lo save the mother's iife, 
K u d i s h  v .  l ) d .  o f  R e g i s t r a t i o n ,  3 5 6  M a s s .  9 8 ,  2 4 8  

N .  E .  2 d  2 6 4  ( 1 9 6 9 ) ) ;  Mich. Comp. Laws § 750.14 
(1948); Minn. Stat. § 617.18 (1971); Mo. Rev. Stat. 
§ 559.100 (1969); Mont. Rev. Codes Ann. § 94-
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401 (1969); Neb. Rev. Stat. § 28-405 (1964); Nev. 
Rev. Slat. § 200.220 (1967); N. H. Rev. Stat. Ann. 
§ 585-13 (1955); N. J. Stat. Ann. § 2A:87-1 (1969) 
("wil.iout lawful justification"); N. D. Cent. Code 
§§ 12-25-01, 12-25-02 (I960); Ohio Rev. Code 
Ann. § 2901.16 (1953); Okla. Stat. Ann., Tit. 21, § 
861 (1972-1973 Supp.); Pa. Stat. Ann., Til. 18, §§ 
4718, 4719 (1963) ("unlawful"); R. I. Gen. Laws 
Ann. § 11-3-1 (1969); S. D. Comp. Laws Ann. 
§ 22-17-1 (1967); Tenn. Code Ann. §§ 39-301, 
39-302 (1956); Utah Code Ann. §§ 76-2-1,76-2- 
2 (1953); Vt. Stat. Ann., Til. 13, § 101 (1958); W. 
Va. Code Ann. §61-2-8 (1966); Wis. Stat, § 940.04
(1969); Wyo. Stat. Ann. §§ 6-77, 6-78 (1957).

[*119] Texas [***158] [**710] first enacted a 
criminal abortion statute in 1854. Texas Laws 1854, c.49, 
§ 1, set forth in 3 I i  Gamntcl, LawsofTcxas 1502(1898). 
Tliis was soon modified into language that has remained 
substantially unchanged to the present lime. See Texas 
Penal Code of 1857, c. 7, Arts. 531-536; G. Paschal, 
Laws ofTcxas, Arts. 2192-2197 (1866); Texas Rev. Slat., 
c. 8, Arts. 536-541 (1879); Texas Rev. Crim. Stat., Arts. 
1071-1076(1911). The final article in each of these com­
pilations provided the same exception, as does the present 
Article 1196, for an abortion by "medical advice for the 
purpose of saving the life of the mother." n3

n3 Long ago, a suggestion was made that the 
Texas statutes were unconstitutionally vague be­
cause of definitional deficiencies. The Texas Court 
of Criminal Appeals disposed of that suggestion 
peremptorily, saying only,

"It is also insisted in the motion in unrest of judg­
ment that the statute is unconstitutional and void in 
that it docs not sufficiently define or describe the 
offense of abortion. We do not concur in respect lo 
this question." J a c k s o n  v. S t a t e ,  5 5  T e x .  C r .  R .  7 9 ,  

8 9 ,  1 1 5  S .  W .  2 6 2 ,  2 6 S ( 1 9 0 S ) .

The same court recently has held again that the 
State's abortion statutes arc not unconstitutionally 
vague or overbroad. T h o m p s o n  v. S l a t e  (Ct. Crim. 
App. Tex. 1971), appeal docketed, No. 71-1200. 
The court held that "the State of Texas has a com­
pelling interest lo protect fetal life"; that Art. 1191 
"is designed to protect fetal life"; that the Texas 
homicide statutes, particularly Art. 1205 of the 
Penal Code, are intended lo protect a person "in 
existence by actual birth" and thereby implicitly 
recognize other human life that is not "in existence 
by actual birth"; that the definition of human life

is for the legislature and not the courts; that Art. 
1196 "is more definite than the District of Columbia 
statute upheld in [ U n i t e d  S t a t e s  v.j V u i t c h "  ( 4 0 2  

U . S .  6 2 ) ;  and that the Texas statute "is not vague 
and indefinite or overbroad." A physician's abortion 
conviction was affirmed.

In T h o m p s o n ,  n. 2, the court observed that any 
issue as to the burden of proof under the exemption 
of Art. 1196 "is not before us." But see V c e v e r s  v .  

S t a t e ,  1 7 2  T e x  C r .  R .  1 6 2 ,  1 6 8 - 1 6 9 ,  3 5 4  S .  W .  2 d  

1 6 1 ,  1 6 6 - 1 6 7  ( 1 9 6 2 ) .  Cf. U n i t e d  S t a t e s  v .  V u i t c h ,  

4 0 2  U . S .  6 2 ,  6 9 - 7 1  ( 1 9 7 1 ) .

[*120] II

Jane Roc, n4 a single woman who was residing in 
Dallas County, Texas, instituted this federal action in 
March 1970 against the District Attorney of the county. 
She sought a declaratory judgment that the Texas criminal 
abortion statutes were unconstitutional on their face, and 
an injunction restraining the defendant from enforcing the 
statutes.

n4 The name is a pseudonym.

Roc alleged that she was unmarried and pregnant; 
that she wished to terminate her pregnancy by an abortion 
"performed by a competent, licensed physician, under 
safe, clinical con -' • that she wa. "nablc lo get a "le­
gal" abortion ir sc her life did not appear to
be threatened ..lion of her pregnancy; and
that she coul iravcl to another jurisdiction
in order lo sci . icgal abortion under safe conditions. 
She claimed that the Texas statutes were unconstitution­
ally vague and that they abridged her right of personal 
privacy, protected by the First, Fourth, Fifth, Ninth, and 
Fourteenth Amendments. By an amendment to her com­
plaint Roc purported to sue "on behalf of herself and all 
other women" similarly situated.

[***159] James Hubert Hallford, a licensed physi­
cian, sought and was granted leave lo intervene in Roe's 
action. In his complaint he alleged that he had been 
arrested previously for violations of the Texas abortion 
statutes and [*121] that two such prosecutions were 
pending against him. He described conditions of patients 
who came to him seeking abortions, and he claimed that 
for many eases he, as a physician, was unable to deter­
mine [**711] whether they fell within or outside the 
exception recognized by Article 1196. He alleged that, 
as a consequence, the statutes were vague and uncertain, 
in violation of the Fourteenth Amendment, and that they 
violated his own and his patients' rights to privacy in the
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doctor-patient relationship and his own right lo practice 
medicine, rights he claimed were guaranteed by the First, 
Fourth, Fifth, Ninth, and Fourteenth Amendments.

John and Mary Doc, n5 a married couple, filed a 
companion complaint to that of Roc. They also named 
the District Attorney as defendant, claimed like constitu­
tional deprivations, and sought declaratory and injunctive 
relief. The Docs alleged that they were a childless couple; 
that Mrs. Doc was suffering from a "neural-chemical" 
disorder; that her physician had "advised her lo avoid 
pregnancy until such lime as her condition has materi­
ally improved" (although a pregnancy at the present lime 
would not present "a serious risk" to her life); that, pur­
suant lo medical advice, she had discontinued use of birth 
control pills; and that if she should become pregnant, she 
would want to terminate the pregnancy by an abortion 
performed by a competent, licensed physician under safe, 
clinical conditions. By an amendment to their complaint, 
the Does purported to sue "on behalf of themselves and 
all couples similarly situated."

n5 These names arc pseudonyms.

The two actions were consolidated and heard to­
gether by a duly convened ihrcc-judgc district court. The 
suits thus presented the situations of the pregnant single 
woman, the childless couple, with the wife not pregnant, 
[*122] and the licensed practicing physician, all join­
ing in the attack on the Texas criminal abortion statutes. 
Upon the filing of affidavits, motions were made for dis­
missal and for summary judgment. The court held that 
Roc and members of her class, and Dr. Hallford, had 
standing to sue and presented justiciable controversies, 
but that the Docs had failed to allege facts sufficient to 
slate a present controversy and did not have standing. It 
concluded that, with respect lo the requests for a declara­
tory judgment, abstention was not warranted. On the 
merits, the District Court held that the "fundamental right 
of single women and married persons to choose whether 
to have children is protected by the Ninth Amendment, 
through the Fourteenth Amendment," and that the Texas 
criminal abortion statutes were void on their face be­
cause they were both unconstitutionally vague and con­
stituted an overbroad infringement of the plaintiffs' Ninth 
Amendment rights. The court then held that abstention 
was warranted with respect lo the requests for an injunc­
tion. It therefore dismissed the Docs' complaint, declared 
the abortion statutes void, and dismissed the application 
for injunctive relief. 3 1 4  F . S u p p .  1 2 1 7 ,  1 2 2 5  ( N D  T e x .

1 9 7 0 ) .

The plaintiffs Roe and Doe and the iniervcnor 
Hallford, pursuant lo [***160] 2 8  U .  S .  C .  §  1 2 5 3 ,

have appealed to this Court from that part or the District 
Court's judgment denying the injunction. The defendant 
District Attorney has purported to cross-appeal, pursuant 
to the same statute, from the court’s grant of declaratory 
relief to Roc and Hallford. Both sides also have taken 
protective appeals to the United States Court of Appeals 
for the Fifth Circuit. That court ordered the appeals held 
in abeyance pending decision here. We postponed deci­
sion on jurisdiction to the hearing on the merits. 4 0 2  U . S .  

9 4 1 ( 1 9 7 1 ) .  [*123] III

[***I IK1] It might have been preferable if the defendant, 
pursuant to our Rule 20, had presented to us a petition for 
certiorari before judgment in the Court of Appeals with 
respect to the granting of the plaintiffs’ prayer for declara­
tory relief. Ourdecisions in M i t c h e l l  v. D o n o v a n ,  3 9 8  U . S .  

4 2 7  ( 1 9 7 0 ) ,  and G u n n  v. U n i v e r s i t y  C o m m i t t e e ,  3 9 9  U . S .  

3 S 3  [**712] ( 1 9 7 0 ) ,  arc to the effect that § 1253 docs not 
authorize an appeal to this Court from the grant or denial 
of declaratory relief alone. We conclude, nevertheless, 
that those decisions do not foreclose our review of both 
the injunctive and the declaratory aspects of a case of tliis 
kind when it is properly here, as this one is, on appeal 
under § 1253 from specific denial of injunctive relief, and 
the arguments as to both aspects arc necessarily identical. 
See C a r t e r  v .  J u r y  C o m m ' n ,  3 9 6  U . S .  3 2 0 ( 1 9 7 0 ) ;  F l o r i d a  

L i m e  G r o w e r s  v. J a c o b s e n ,  3 6 2  U . S .  7 3 ,  8 0 - 8 1  ( I 9 6 0 ) .  It 
would be destructive of lime and energy for all concerned 
were we lo rule otherwise. Cf. D o e  v. B o l t o n ,  p o s t ,  p. 
179.

IV

Wc arc next confronted with issues of justiciability, 
standing, and abstention. Have Roe and the Docs es- 
ablished that "personal stake in the outcome of the con­

troversy," B a k e r  v. C a r r ,  3 6 9  U . S .  1 8 6 ,  2 0 4  ( 1 9 6 2 ) ,  that 
insures that "the dispute sought to be adjudicated will 
be presented in an adversary context and in a fom his­
torically viewed as capable of judicial resolution," F l a s t  

v .  C o l i e n ,  3 9 2  U . S .  8 3 ,  1 0 1  ( 1 9 6 8 ) ,  and S i e r r a  C l u b  v. 
M o r t o n ,  4 0 5  U . S .  7 2 7 ,  7 3 2  ( 1 9 7 2 ) ?  And whrt effect did 
the pendency of criminal abortion charges agcr" c> Dr. 
Hallford in stale court have upon the propriety of the fed­
eral court's granting relief lo him as a plaintiff-intcrvcnor? 

[*124]

A. J a n e  R o c .  Despite the use of the pseudonym, no 
suggestion is made that Roc is a fictitious person. For pur­
poses of her case, wc accept as true, and as established, 
her existence; her pregnant state, as of the inception of 
her suit in March 1970 and as late as May 21 of that year 
when she filed an alias affidavit with the District Court; 
and her inability to obtain a 'cgal abortion in Texas.
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[***HR2A] [***IIR3A] Viewing Roc's ease as of
the lime of its filing and thereafter until as late as May, 
there can be little dispute that it then presented a ease 
or controversy and that, wholly apart from the class as­
pects, she, as a pregnant single woman thwarted by the 
Texas criminal abortion laws, had standing to challenge 
those statutes. A b c l e  v. M a r k l c ,  4 5 2  F . 2 d  1 1 2 1 ,  1 1 2 5  

[***161] (C/12 1 9 7 1 ) ;  C r o s s c n  v. B r e c k c n r i d g c ,  4 4 6 F . 2 d  

8 3 3 ,  8 3 8 - 8 3 9  ( C A 6  '  W l ) ;  P o e  v. M c n g h i n i ,  3 3 9  F . S u p p .  

9 8 6 ,  9 9 0 - 9 9 1  ( K a n .  ,  ’ 2 ) .  Sec T r u a x  v .  R a i c l i ,  2 3 9  U . S .  

3 3  ( 1 9 1 5 ) .  Indeed, wc do not read the appellee's brief 
as really asserting anything to the contrary. The "logical 
nexus between the status asserted and the claim sought to 
be adjudicated," F l a s t  v. C o h e n ,  3 9 2  U . S . ,  a t  1 0 2 ,  and the 
necessary degree of contentiousness, G o l d e n  v. Z w i c k l c r ,  

3 9 4  U . S .  1 0 3  ( 1 9 6 9 ) ,  arc both present.

Tnc appellee notes, however, that the record docs not 
disclose that Roc was pregnant at the time of the District 
Court hearing on May 22, 1970, n6 or on the following 
June 17 when the court's opinion and judgment were filed. 
And he suggests that Roc's case must now be moot be­
cause she and all other members of her class arc no longer 
subject to any 1970 pregnancy.

n6 The appellee twice states in his brief that 
tnc hearing before the District Court was held on 
July 22, 1970. Brief for Appellee 13. The docket 
entries, App. 2, and the transcript, App. 76, reveal 
this to be an error. The July date appears to be the 
time of the reporter's transcription. See App. 77.

[*125]

[***IIR41] The usual rule in federal eases is that an 
actual controversy must exist at stages of appellate or 
certiorari review, and not simply at the dale the action is 
initiated. U n i t e d  S t a l e s  v. M u n s i n g w e a r ,  I n c . ,  3 4 0  U . S .  

3 6  [**713] ( 1 9 5 0 ) ;  G o l d e n  v. Z w i c k l c r ,  s u p r a ;  S E C  

v. M e d i c a l  C o m m i t t e e  f o r  H u m a n  R i g h t s ,  4 0 4  U . S .  4 0 3  

( 1 9 7 2 ) .

[***1IR5A] But when, as here, pregnancy is a significant 
fact in the litigation, the normal 266-day human gestation 
period is so short that the pregnancy will come lo term 
before the usual appellate process is complete. If that ter­
mination makes a ease moot, pregnancy litigation seldom 
will survive much beyond the trial stage, and appellate 
review will be effectively denied. Our law should not be 
that rigid. Pregnancy often comes more than once lo the 
same woman, and in the general population, if man is lo 
survive, it will always be with us. Pregnancy provides a 
classic justification for a conclusion of nonmoolncss. It 
truly could be "capable of repetition, yet evading review."

S o u t h e r n  P a c i f i c  T e r m i n a l  C o .  v. I C C ,  2 1 9  U . S .  4 9 8 ,  5 1 5  

( 1 9 1 1 ) .  See M o o r e  v. O g i l v i c ,  3 9 4  U . S .  8 1 4 ,  8 1 6  ( 1 9 6 9 ) ;  

C a r r o l l  v. P r i n c e s s  A n n e ,  3 9 3  U . S .  1 7 5 , 1 7 8 - 1 7 9  ( 1 9 6 8 ) ;  

U n i t e d  S t a t e s  v. MI T .  G r a n t  C o . ,  3 4 5  U . S .  6 2 9 ,  6 3 2 - 6 3 3  

( 1 9 5 3 ) .

[***IIR2B] [***IIR3B] [***IIR4B] [***HR5B] 
Wc, therefore, agree with the District Court that Jane Roe 
had standing to undertake this litigation, that she pre­
sented a justiciable controversy, and that the termination 
of her 1970 pregnancy has not rendered her ease moot.

B. D r .  H a l l f o r d .  The doctor’s position is different. He 
entered Roc's litigation as a plaintiff-intervcnor, alleging 
in his complaint that he:

"In the past has been arrested for violating the Texas 
Ab lion Laws and at the present time stands charged 
by indictment with violating said laws in the Criminal 
District Court of Dallas County, Texas to-wit: (1) The 
[***162] Stale of Texas vs. [*126] James H. Hallford, 
No. C-69-5307-IH, and (2) The Stale ol Texas vs. James
H. Hallford, No. C-69-2524-H. In both eases the defen­
dant is charged with abortion "

In his application for leave lo intervene, the doctor made 
like representations as to the abortion charges pending in 
the state court. These representations were also repealed 
in the affidavit he executed and filed in support of his 
motion for summary judgment.

[***IIR6] [***IIR7] Dr. Hallford is, therefore, in the 
position of seeking, in a federal court, declaratory and 
injunctive relief with respect to the same statutes under 
which he stands charged in criminal prosecutions simul­
taneously pending in stale court. Although he staled that 
he has been arrested in the past for violating the Slate's 
abortion laws, he makes no allegation of any substantial 
and immediate threat lo any federally protected right that 
cannot be asserted in his defense against the slate pros­
ecutions. Neither is there any allegation of harassment 
or bad-faith prosecution. In order to escape the rule ar­
ticulated in the eases cited in the next paragraph of tliis 
opinion that, absent harassment and bad faith, a defendant 
in a pending state criminal case cannot affirmatively chal­
lenge in federal court the statutes under which the State 
is prosecuting him, Dr. Hallford seeks to distinguish his 
status as a present stale defendant from his status as a 
"potential future defendant" and lo assert only the latter 
for standing purposes here.

Wc see no merit in that distinction. Our decision in 
S a m u e l s  v. M a c k e l l ,  4 0 1  U . S .  6 6  ( 1 9 7 1 ) ,  compels the
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conclusion that the District Court cncd when it granted 
declaratory relief to Dr. Hallford instead or refraining 
from so doing. The court, of course, was correct in refus­
ing lo grant injunctive relief to the doctor. The reasons 
supportive of that action, however, arc those expressed 
in S a m u e l s  v. M a c k c l l ,  s u p r a ,  and in Y o u n g e r  v. [*127] 
H a r r i s ,  4 0 1  U . S .  3 7  ( 1 9 7 J ) ;  B o y l e  v .  L a n d r y ,  4 0 1  U . S .  7 7  

[**714] ( 1 9 7 1 ) ;  P e r e z  v. L e d e s m a ,  4 0 1  U . S .  8 2  ( 1 9 7 1 ) ;  

and B y r n e  v. K a r a l e x i s ,  4 0 1  U . S .  2 1 6  ( 1 9 7 1 ) .  See also 
D o m b r o w s k i  v .  P f i s t c r ,  3 8 0  U . S .  4 7 9  ( 1 9 6 5 ) .  Wc note, in 
passing, that Y o u n g e r  and its companion cases were de­
cided after the three-judge District Court decision in this 
case.

[***IIR8] Dr. Hallford's complaint in intervention, 
therefore, is to be dismissed. n7 He is remitted to his 
defenses in the state criminal proceedings against him. 
Wc reverse the judgment of the District Court insofar as it 
granted Dr. Hallford relief [***163] and failed to 'I:' ~.Ls 
his complaint in intervention.

n7 Wc need not consider what different result, 
if any, would follow if Dr. Hallford’s intervention 
were on behalf of a class. Hir -omplaint in inter­
vention docs not purport lo t  .sert a class suit and 
makes no reference to any class apart from an alle­
gation that he "and others similarly situated" must 
necessarily guess at the meaning of Art. 1196. His 
application for leave to intervene goes somewhat 
further, for it asserts that plaintiff Roc does not ad­
equately protect the interest of the doctor "and the 
class of people who arc physicians. . . [nnd] the
class of people who arc. . .  patients " The leave
application, however, is not the complaint. Despite 
the District Court's statement to the contrary, 3 1 4  

F . S u p p . ,  a r  1 2 2 5 ,  wc fail to perceive the essentials 
of a class suit in the Hallford complaint.

C. T h e  D o e s .  In view of our ruling as to Roc’s stand­
ing in her case, the issue of the Docs' standing in their 
case has little significance. The claims they assert arc 
essentially the same as those of Roc, and they attack the 
same statutes. Nevertheless, wc briefly note the Docs' 
posture.

Their pleadings present them as a childless married 
couple, the womar. not being pregnant, who have no de­
sire lo have children at this lime because of their having 
received medical advice that Mrs. Doe should avoid preg­
nancy, and for "o,,’cr highly personal reasons." Dut they 
"fear. , .  they may face the prospect of becoming [*128] 
parents." And if pregnancy ensues, they "would want to 
terminate” it by an abortion. They assert an inability to 
olr'ain an abortion legally in Texas and, consequently, the

prospect of obtaining an illegal abortion there or of going 
outside Texas to some place where the procedure could 
be obtained legally and competently.

We thus have as plaintiffs a married couple who have, 
as their asserted immediate and present injury, only an al­
leged "detrimental effect upon [their] marital happiness" 
because they arc forced to "the choice of refraining from 
normal sexual relations or of endangering Mary Doe's 
health through a possible pregnancy," Their claim is that 
sometime in the future Mrs. Doe might become pregnant 
because of possible failure of contraceptive measures, and 
at that time in the future she might want an abortion that 
might then be illegal under the Texas statutes.

[***HR9] This very phrasing of the Does' position re­
veals its speculative character. Their alleged injury' rests 
on possible future contraceptive failure, possible future 
pregnancy, possible future unpreparcdness for parent­
hood, and possible future impairment of health. Any one 
or more of these several possibilities may not lake place 
and all may not combine. In the Docs’ estimation, these 
possibilities might have some real or imagined impact 
upon their marital happiness. But wc arc not prepared to 
say that the bare allegation of so indirect an injury is suffi­
cient lo present an actual case or controversy. Y o u n g e r  v, 
H a r r i s ,  4 0 1  U . S . ,  a t  4 1 - 4 2 ;  G o l d e n  v. Z w i c k l c r ,  3 9 4  U . S . ,  

a t  1 0 9 - 1 1 0 ;  A b e l e  v. M a r k l e ,  4 5 2  F . 2 d ,  a t  1 1 2 4 - 1 1 2 5 ;  

C r o s s c n  v .  B r e c k c n r i d g c ,  4 4 6  F . 2 d ,  a t  8 3 9 .  The Docs’ 
claim falls far short of those resolved otherwise in the 
cases that the Docs urge upon us, namely, I n v e s t m e n t  C o .  

I n s t i t u t e  v. C a m p ,  4 0 1  U . S .  6 1 7  ( 1 9 7 1 ) ;  D a t a  P r o c e s s i n g  

S e r v i c e  v . C a m p ,  3 9 7  U . S .  1 5 0  [**715] ( 1 9 7 0 ) ;  [*129] 
and E p p e r s o n  v. A r k a n s a s ,  3 9 3  U . S .  9 7  ( 1 9 6 8 ) .  Sec also 
T r u a x  v . R a i c h ,  2 3 9  U . S .  3 3  ( 1 9 1 5 ) .

[***11 RIO] The Does therefore arc not appropriate plain­
tiffs in this litigation. Their complaint was properly dis­
missed by the District Court, and we affirm that dismissal.

V

The principal thrust of appellant's attack on the Texas 
statutes is that they improperly invade a right, said to be 
possessed by the pregnant woman, lo choose to terminate 
her pregnancy. Appellant would discover this right in the 
concept of personal "liberty" embodied in the [***164] 
Fourteenth Amendment's Due Process Clause; or in per­
sonal, marital, familial, and sexual privacy said to be pro­
tected by the Bill of Rights or its penumbras, see G r i s w o l d  

v. C o n n e c t i c u t ,  3 8 1  U . S .  4 7 9 ( 1 9 6 5 ) ;  E i s c n s t a d t  v .  B a i r d ,  

4 0 5  U . S .  4 3 8 ( 1 9 7 2 ) ;  i d . ,  a t  4 6 0  (WHITE, J., concurring 
in result); or among those rights reserved lo the people 
by the Ninth Amendment, G r i s w o l d  v. C o n n e c t i c u t ,  3 8 1  

U . S . ,  a t  4 8 6  (Goldberg, J., concurring). Before address-
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ing this claim, wc feel it desirable briefly to survey, in 
several aspects, the history of abortion, for such insight 
as that history may afford us, and then lo examine the 
state purposes and interests behind the criminal abortion 
laws.

VI
It perhaps is not generally appreciated that the restric­

tive criminal abortion laws in effect in a majority of States 
today are of relatively recent vintage. Those laws, gener­
ally proscribing abortion or its attempt at any time during 
pregnancy except when necessary' to preserve the preg­
nant woman's life, are not of ancient or even of cominon- 
law origin. Instead, they derive from statutory changes 
effected, for the most part, in the latter half of the 19th 
century.

[*130] 1. A n c ie n t  a t t i tu d e s . These arc not capable 
of precise determination. We are told that at the time of 
the Persian Empire abortifacicnts were known and that 
criminal abortions were severely punished. n8 Wc are 
also told, however, that abortion was practiced in Greek 
times as well as in the Roman Era, n9 and that "it was 
resorted to without scruple." nlO Tire Ephesian, Soranos, 
often described as the greatest of the ancient gynecolo­
gists, appears to have been generally opposed lo Rome's 
prevailing frcc-abortion practices, lie found it necessary 
to think first of the lire of the mother, and he resorted 
to abortion when, upon tliis standard, he felt the proce­
dure advisable, nl 1 Greek and Roman law afforded little 
protection to the unborn. If abortion was prosecuted in 
some places, it seems to have been based on a concept of 
a violation of the father's right to his offspring. Ancient 
religion did not bar abortion. nl2

nS A. Castiglioni, A History of Medicine 84 
(2d cd. 1947), E. Krumbhaar, translator and editor 
(hereinafter Castiglioni).

n9 J. Ricci, The Genealogy of Gynaecology 52, 
S4, 113, 149 (2d cd. 1950) (hereinafter Ricci); L. 
Ladcr, Abortion 75-77 (1966) (hereinafter Lader); 
K. Niswandcr, Medical Abortion Practices in the 
United States, in Abortion and the Law 37, 38- 
40 (D. Smith cd. 1967); G. Williams, The Sanctity 
of Life and the Criminal Law 148 (1957) (here­
inafter Williams); J. Noonan, An Almost Absolute 
Value in History, in The Morality of Abortion 1, 
3-7 (J. Noonan cd. 1970) (hereinafter Noonan); 
Quay, Justifiable Abortion — Medical and Legal 
Foundations (pi. 2), 4 9  G eo . L  J. 395 . 4 0 6 -4 2 2  
(1 9 6 1 ) (hereinafter Quay).

(1943) (hereinafter Edclstcin). But see Castiglioni 
227.

n il Edclstcin 12; Ricci 113-114, 11S-119; 
Noonan 5.

nl2 Edclstcin 13-14.

2. T he H ip p o c r a tic  O a th . What then of the famous 
Oath that has stood so [**716] long as the ethical guide 
of the medical profession and th-i bears the name of 
the great Greek (460(7)—377(7) B. C.). who I-as been de­
scribed [*131] as the Father of Medicine, the 'wisest and 
the greatest practitioner of his art," and the "most impor­
tant and most complete medical personality of antiquity," 
who dominated the medical schools of his lime, and who 
typified the [***165] sum of the medical knowledge of 
the past? nl3 The Oath varies somewhat according to the 
particular translation, but in any translation the content is 
clear: "I will give no deadly medicine to anyone if asked, 
nur suggest any such counsel; and in like manner I will not 
give to a woman a pessary to produce abortion," nl4 or 
"1 will neither give a deadly drug lo anybody if asked for 
it, nor will I make a suggestion to this effect. Similarly, 1 
will not give lo a woman an abortive remedy." nl5

nI3 Castiglioni 148.
n l4  Id ., at 154.
n 15 Edclstcin 3.

Although the Oath is not mentioned in any of the prin­
cipal briefs in this case or in D o e  v. B o lto n , p o s t , p. 179, 
it represents the apex of the development of strict ethical 
concepts in medicine, and its influence endures to this 
day. Why did not the authority of Hippocrates dissuade 
abortion practice in his time and that of Rome? The late 
Dr. Edelstein provides us with a theory: nl6 The Oath 
was not unconlcstcd even in Hippocrates' day; only the 
Pythagorean school of philosophers frowned upon the re­
lated act of suic e. Most Greek thinkers, on the other 
hand, commended abortion, at least prior to viability. Sec 
Plato, Republic, V, 461; Aristotle, Politics, VII, 1335b 25. 
For the Pythagoreans, however, it was a matter of dogma. 
For them the embryo was animate from the moment of 
conception, and abortion meant destruction of a living be­
ing. The abortion clause of the Oath, therefore, "echoes 
Pythagorean doctrines," [*132] and "in no oilier stratum 
of Greek opinion were such views held or proposed in the 
same spirit of uncompromising austerity." n 17

n \ C l d . , at 12,15-18.

nlO L. Edclstcin, The Hippocratic Oath 10 n 17 Id., at 18; Ladcr 76.
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Dr. Edclstcin then concludes that the Oath originated 
in a group representing or a small scgnr nt of Greek 
opinion and that it certainly was not accepted by all an­
cient physicians. He points out that medical writings 
down to Galen (A. D. 130-200) "give evidence of the 
violation of almost every one of its injunctions." nl8 But 
with the end of antiquity a decided change took place. 
Resistance against suicide and against abortion became 
common. The Oath came lo be popular. The emerg­
ing teachings of Christianity were in agreement with the 
Pythagorean ethic. The Oath "became the nucleus of all 
medical ethics" and "was applauded as the embodiment of 
truth." Thus, suggests Dr. Edelstcin, it is "a Pythagorean 
manifesto and not the expression of an absolute standard 
of medical conduct." nl9

nl8 Edclstein 63.

n!9 I d . ,  at 64.

Aquinas’ definition of movement as one of the two first 
principles of life, Bracton focused upon quickening as the 
critical point. The significance of quickening was echoed 
by later common-law scholars and found its way into the 
received common law in tliis country.

n20 Dorland's Illustrated Medical Dictionary 
1261 (24lh cd. 1965).

n21 E. Coke, Institutes 111 *50; 1 W. Hawkins, 
Pleas of the Crown, c. 31, § 16 (4th cd. 1762); I 
W. Elackstonc, Commentaries *129-130; M. Hale, 
Pleas of the Crown 433 (1st Amcr. cd. 1847). For 
discussions of the role of the quickening concept in 
English common law, sec Ladcr 78; Noonan 223- 
226; Means, The Law of New York Concerning 
Abortion and the Status of the Foetus, 1664-196S: 
A Case of Cessation of Constitutionality (pt. 1), 1 4  

N .  Y .  L  F .  4 1 1 ,  4 1 8 - 4 2 S  ( 1 9 6 8 )  (hereinafter Means
I); Stem, Abortion: Reform and the Law, 5 9  J .  

C r i m .  L  C .  &  P .  S .  8 4  ( 1 9 6 8 )  (hereinafter Stem); 
Quay 430-432; Williams 152.

This, it seems to us, is a satisfactory and acceptable 
explanation of the Hippocratic Oath's apparent rigidity. 
It enables us to understand, in historical context, a long- 
accepted and revered statement of medical ethics.

3. T h e  c o m m o n  l a w .  It is undisputed that at common 
law, abortion performed b e f o r e  "quickening" — the first 
recognizable movement of the fetus i n  u l e r o ,  appearing 
usual ly from the 16th to the 18 th week of pregnancy n20— 
was not an indictable offense. n21 The absence [*133] 

[***166] of a [**717] common-law crime for prc- 
quickcning abortion appears to have developed from a 
confluence of earlier philosophical, theological, and civil 
and canon law concepts of when luo begins. These disci­
plines variously approached the question in terms of the 
point at which the embryo or fetus became "formed" or 
recognizably human, or in terms of when a "person" came 
into being, that is, infused with a "soul" or "animated." A 
loose consensus evolved in early English law that these 
events occurred at some point between conception and 
live birth. n22 This was "mediate animation." Although 
[*134] Christian theology and the canon law came to fix 
the point of animation at 40 davs for a male and 80 days 
for a female, a view that persisted until the 19lh century, 
there was otherwise little agreement about the precise lime 
of formation or animation. There was agreement, how­
ever, that prior lo this point the fetus was to be regarded 
as part of the mother, and its dcsiruction, therefore, was 
not homicide. Due to continued uncertainty about the 
precise time when animation occurred, to the lack of any 
empirical basis for the 40-80-day view, and perhaps lo

n22 Early philosophers believed that the em­
bryo or fetus did not become formed and begin lo 
live until at least 40 days after conception for a 
male, and 80 to 90 days for a female. See, for ex­
ample, Aristotle, Hist. Anim. 7.3.583b; Gen. Anim. 
2.3.736, 2.5.741; Hippocrates, Lib. dc Nat. Puer., 
No. 10. Aristotle's thinking derived from his three- 
stage theory of life: vegetable, animal, rational. 
The vegetable stage was reached al conception, the 
animal at "animation," and the rational soon af­
ter live birth. This theory, together with the 40/80 
day view, came to be accepted by early Christian 
thinkers.

The theological debate was redacted in the writ­
ings of St. Augustine, who made a distinction be­
tween e m b r y o  i n a n i m a t u s ,  not yet endowed with a 
soul, and e m b r y o  a n i m a t u s .  He may have drawn 
upon Exodus 21:22. \t one point, however, he 
expressed the view that human powers cannot de­
termine the point during fetal development al which 
the critical change occurs. Sec Augustine, De 
Originc Animae 4.4 (Pub. Law 44.527). See also 
W, Rcany, The Creation of the Human Soul, c. 2 
and 83-86 (1932); Huser, The Crime of Abortion in 
Canon Law 15 (Catholic Univ. of America, Canon 
L aw Studies No, 162, Washington, D. C., 1942).

Galen, in three treatises related to embryology, 
accepted the thinking of Aristotle and his follow­
ers. Quay 426-427. Later, Augustine on abortion
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was incorporated by Gralian into the Dccrelum, 
published about 1140. Dccrctum Magislri Gratiani 
2.32.2.7 to 2.32.2.10, in 1 Corpus Juris Canonici 
1122, 1123 (A. Fricdburg, 2d cd. 1879). This 
Decretal and the Decretals that followed were rec­
ognized as the definitive body of canon law until 
the new Code of 1917.

For discussions of the canon-law treatment, sec 
Means I. pp. 411-412; Noonan 20-26; Quay 426- 
430; sec also J. Noonan, Contraception: A History 
of Its Treatment by the Catholic Theologians and 
Canonists 18-29(1965).

Whether abortion of a q u i c k  fetus was a felony at com­
mon law, or even a lesser crime, is still disputed. Bracton, 
writing early in the 13th century, thought it homicide. n23 
But [***167] the later and predominant [**718] view, 
following the great common-law scho.ars, has been that it 
was, at most, a lesser offense. In a frequently cited [*135] 
passage, Coke look the position that abortion of a woman 
"quick with child" is "a great misprision, and no murder." 
n24 Blackstonc followed, saying that while abortion af­
ter quickening had once been considered manslaughter 
(though not murder), "modem law" took a less scv..c 
view. n25 A recent review of the common-law prece­
dents argues, however, that those precedents contradict 
Coke and that even post-quickening abortion was never 
established as a common-law crime. n26 This is of some 
importance because while most American courts ruled, in 
holding or dictum, that abortion of an unquickcncd fetus 
was not criminal under their received common law, n27 
others followed Coke in slating that abortion [*136] of a 
quick fetus was a "misprision," a lenn they translated to 
mean "misdemeanor." n28 That their reliance on Coke on 
this aspect of the law was uncritical and, apparently in all 
the reported cases, dictum (due probably to the paucity 
of common-law prosecutions for post-quickening abor­
tion), makes it now appear doubtful that abortion was ever 
firmly established as a common-law crime even with re­
spect to the destruction of a quick fetus.

n23 Bracton look the position that abortion 
by blow or poison was homicide "if the foetus 
be already formed and animated, and particularly 
if it be animated." 2 H. Bracton, De Lcgihus ct 
Consuctudinibus Angliac 279 (T. Twiss cd. 1879), 
or, as a later translation puts it, "if the foetus is al­
ready formed or quickened, especially if it is quick­
ened," 2 H. Bracton On the Laws and Customs of 
England 341 (S. Thome cd. 1968). Sec Quay 431; 
see also 2 Flcla 60-61 (Book 1, c. 23) (Scldcn 
Society ed. 1955).

n25 1 W. Blackstonc, Commentaries *129-130.

n26 Means, The Phoenix of Abortional 
Freedom: Is a Penumbral or Ninth-Amendment 
Right About to Arise from he Nineteenth- 
Century Legislative Ashes of a Fourteenth-Century 
Common-Law Liberty?, 1 7  N . Y . L F .  3 3 5  ( 1 9 7 1 )  

(hereinafter Means II). The author examines the 
two principal precedents cited marginally by Coke, 
both contrary to his dictum, and traces the treat­
ment of these and other cases by earlier cr nmcnta- 
tors. He concludes that Coke, who himself partic­
ipated as an advocate in an abortion case in 1601, 
may have intentionally misstated the law. The au­
thor even suggests a reason: Coke's strong feelings 
against abortion, coupled with his determination to 
assert common-law (secular) jurisdiction to assess 
penalties for an offense that traditionally had been 
an exclusively ecclesiastical or canon-law crime. 
Sec also Ladcr 78-79, who notes that some schol­
ars doubt that the common law ever was applied to 
abortion; that the English ecclesiastical courts seem 
to have lost interest in the problem after 1527; and 
that the preamble lo the English legislation of 1S03, 
4 3  G e o .  3 ,  c. 58, § 1, referred to in the text, i n f r a ,  at 
136, states that "no adequate means have been hith­
erto provided for the prevention and punishment of 
such offenses."

n24 E. Coke, Institutes 111 *50.

n27 C o m m o n w e a l t h  v. D a n g s ,  9 M a s s .  3 S 7 ,  

3 S S  ( 1 8 1 2 ) ;  C o m m o n w e a l t h  v. P a r k e r ,  5 0  M a s s .  

( 9 M e t e . )  26 3 ,  2 6 5 - 2 6 6 ( 1 8 4 5 ) ;  S t a l e  v. C o o p e r ,  2 2  

N .  J .  L  5 2 ,  5 8  ( 1 8 4 9 ) ;  A b r a m s  v .  F o s h e c ,  3  I o w a  

2 7 4 ,  2 7 8 - 2 8 0  ( 1 8 5 6 ) ;  S m i t h  v. G a f f a r d ,  3 1  A l a .  4 5 .  

5 1  ( 1 8 5 7 ) ;  M i t c h e l l  v. C o m m o n w e a l t h ,  7 8  K y .  2 0 4 ,  

2 1 0 ( 1 8 7 9 ) ;  E g g u r t  v. S t a t e ,  4 0 F l a .  5 2 7 , 5 3 2 , 2 5 S o .  

1 4 4 ,  1 4 5  ( 1 8 9 8 ) ;  S t a l e  v .  A l c o r n ,  7  I d a h o  5 9 9 ,  6 0 6 ,  

6 4  P .  1 0 1 4 ,  1 0 1 6  ( 1 9 0 1 ) ;  E d w a r d s  v. S t a l e ,  7 9  N e b .  

2 5 1 ,  2 5 2 , 1 1 2  N .  W .  6 1 1 ,  6 1 2  ( 1 9 0 7 ) ;  G r a y  v. S t a t e ,  

7 7  T e x .  C r .  I t  2 2 1 ,  2 2 4 , 1 7 8  S .  W .  3 3 7 ,  3 3 8  ( 1 9 1 5 ) ;  

M i l l c r v .  D e n n e t t ,  1 9 0  V a .  1 6 2 , 1 6 9 , 5 6 S .  E .  2 d 2 J 7 ,  

2 2 1  ( 1 9 4 9 ) .  Contra, M i l l s  v. C o m m o n w e a l t h ,  1 3  P a .  

6 3 1 ,  6 3 3  ( 1 8 5 0 ) ;  S t a t e  v .  S l a g l e ,  8 3  N .  C .  6 3 0 ,  6 3 2  

( 1 8 S 0 ) .

n2S See S m i t h  v. S t a t e ,  3 3  M e .  4 8 .  5 5  ( 1 8 5 1 ) ;  

E v a n s  v. P e o p l e .  4 9  N .  Y .  8 6 ,  8 8  ( 1 8 7 2 ) ;  L a m b  v. 
S t a t e ,  ( 7  M d .  5 2 4 , 5 3 3 , 1 0  A .  2 0 8 ( 1 8 8 7 ) .

4. T h e  E n g l i s h  s t a t u t o r y  l a w .  England's first criminal 
abortion statute, Lord Ellcnborough's Act, 4 3  G e o .  3 .  c. 
58, came in 1S03. It made abortion of a quick fetus, § 1,
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a capital crime, but in § 2 it provided [‘'**168] lesser 
penalties for the felony of abortion before quickening, and 
thus preserved the "quickening" distinction. This contrast 
was continued in the general revision of 1828, 9 G e o .  4 ,  

c. 31, § 13. It disappeared, however, together with the 
death penalty, in 1837, 7 Will. 4 & .  1 Vicl., c. 85, § 6, and 
did not reappear in the Offenses Against the Person Act 
of 1861,24 & 25 Viet., c. 100, § 59, that formed the core 
of English anti-abortion law until the liberalizing reforms 
of 1967. In 1929, the Infant Life (Preservation) Act, 19 & 
2 0  G e o .  5 ,  c .  34, came into being. Its emphasis was upon 
the destruction of "the life of [**719] a chi'd capable 
of being bom alive." It made a willful act performed with 
the necessary intent a felony. It contained a proviso that 
one was not lo be [*137] found guilty of the offense 
"unless it is proved that the act which caused the death of 
the child was not done in good faith for the purpose only 
of preserving the life of the mother."

A seemingly notable development in the English law 
was the case of R e x  v. B o u r n e ,  [ 1 9 3 9 ]  I  K .  B .  6 8 7 .  This 
case apparently answered in the affirmative the question 
whether an abortion necessary to preserve the life of the 
pregnant woman was excepted from the criminal penal­
ties of the IS61 Act. In his instructions to the jury, Judge 
Macnaghtcn referred lo the 1929 Act, and observed that 
that Act related to "the case where a child is killed by 
a wilful act al the lime when it is being delivered in the 
ordinary course of nature." I d . ,  a t  6 9 1 .  Me concluded that 
the IS61 Act's use of the word "unlawfully," imported the 
same meaning expressed by the specific proviso in the 
1929 Act, even though there was no mention of preserv­
ing the mother's life in the 1861 A rt. He then construed 
the phrase "preserving the life of the mother" broadly, 
that is, "in a reasonable sense," lo include a serious and 
permanent threat to the mother's h e a l t h ,  and instructed 
the jury to acquit Dr. Bourne if it found he had acted in a 
good-faith belief that the abortion was necessary for this 
purpose. I d . ,  a t  6 9 3 - 6 9 4 .  The jury did acquit.

Recently, Parliament enacted a new abortion law. This 
is the Abortion Act of 1967, 15 & 16 Eliz. 2, c. 87. The 
Act permits a licensed physician to perform an abortion 
where two other licensed physicians agree (a) "that the 
continuance of the pregnancy would involve risk lo the 
life of the pregnant woman, or of injury to the physical 
or mental health of the pregnant woman or any existing 
children of her family, greater than if the pugnancy were 
terminated," or (b) "that there is a substantial risk that 
if the child were bom it would suffer from such physi­
cal or mental abnormalities as [*138] to be seriously 
handicapped." The Act also provides that, in making this 
determination, "account may be taken of the pregnant 
woman's actual or reasonably foreseeable environment." 
It also permits a physician, without the concurrence of

others, lo terminate a pregnancy where he is of the good- 
faith opinion that the abortion "is immediately necessary 
to save the life or to prevent grave permanent injury lo the 
physical or mental health of the pr:gnant woman."

5. T h e  A m e r i c a n  l a w .  In this country, the law in effect 
in all but a few States until mid-19lh century was the pre­
existing English common law. Connecticut, the first Stale 
to enact abortion legislation, adopted in 1821 that part 
of Lord Ellcnborough's Act that related to a [***169] 
woman "quick with child.” n29 The death |>cnalty was 
not imposed. Abortion before quickening was made a 
crime in that State only in 1860. n30 In 1828, New York 
enacted legislation n31 that, in two respects, was lo serve 
as a model for early anti-abortion statutes. First, while 
barring destruction of an unquickencd fetus as well as a 
quick fetus, it made the former only a misdemeanor, but 
the latter second-degree manslaughter. Second, it incor­
porated a concept of therapeutic abortion by providing 
that an abortion was excused if it "shall have been nec­
essary to preserve the life of such mother, or shall have 
been advised by two physicians to be necessary for such 
purpose." By 1840, when Texas had received the common 
law, n32only eight American States [*139] had [**720] 
statutes dealing with abortion. n33 It was not until after the 
War Between the States that legislation began generally 
to replace the common law. Most of these initial statutes 
dealt severely with abortion after quickening but were le­
nient with it before quickening. Most punished attempts 
equally with completed abortions. While many statutes 
included the exception for an abortion thought by one 
or more physicians lo br nc -essary to save the mother's 
life, that provision soon disappeared and the typical law 
required that the procedure actually be necessary for that 
purpose.

n29 Conn. Stat., Tit. 20, § 14 (1821).

n30 Conn. Pub. Acts, c. 71, § 1 (1860).

n31 N. Y. Rev. Stat., pt. 4, c. 1, Tit. 2, Art. 1, § 
9, p. 661, and Tit. 6. § 21, p. 694 (1829).

n32 Act of Jan. 20, 1840, § 1, set forth in I

H. Gammel, Laws of Texas 177-178 (1898); see 
G r i g s b y  v. R e i b ,  1 0 5  T e x .  5 9 7 ,  6 0 0 , 1 5 3  S .  \ Y .  1 1 2 4 ,  

1 1 2 5 ( 1 9 1 3 ) .

n33 The early statutes arc discussed in Quay 
435-438. See also Ladcr 85-88; Stem 85-88; and 
Means II 375-376.

Gradually, in the middle and late I9lh century the 
quickening distinction disappeared from the statutory law 
of most Slates and the degree of the offense and the penal-
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lies were increased. By the end of the 1950's, a large ma­
jority of the jurisdictions banned abortion, however and 
whenever performed, unless done lo save or preserve the 
life of the mother. n34 The exceptions, Alabama and the 
District of Columbia, permitted abortion to preserve the 
mother’s health. n35 Three Slates permitted abortions that 
were not "unlawfully" performed or that were not "with­
out lawful justification," leaving interpretation of those 
standards to the courts. n36 In [*140] the past several 
years, however, a trend toward liberalization of abortion 
statutes has resulted in adoption, by about one-third of 
the States, of less stringent laws, most of them patterned 
after the ALI Model Penal Code, § 230.3, n37 set forth as 
Appendix [***170] B lo the opinion in D o c  v. B o l t o n ,  

p o s t ,  p. 205.

n34 Criminal abortion statutes in effect in the 
States as of 1961, together with historical statu­
tory development and important judicial interpre­
tations of the state statutes, arc cited and quoted 
in Quay 447-520. See Comment, A Survey of the 
Present Statutory and Case Law on Abortion: The 
Contradictions and the Problems, 1 9 7 2  U .  I I I .  L  

R  1 7 7 ,  1 7 9 ,  classifying the abortion statutes and 
listing 25 States as permitting abortion only if nec­
essary to save or preserve the mother’s life.

n35 Ala. Code, Tit. 14, § 9 (1958); D. C. Code 
Ann. § 22-201 (1967).

n36 Mass. Gen. Laws Ann., c. 272, § 19 (1970); 
N. J. Slat. Ann. § 2A:87-1 (1969); Pa. Stat. Ann., 
Tit. 18, §§ 4718,4719 (1963).

n37 Fourteen States have adopted some form 
of the ALI statute. See Ark. Stat. Ann. §§ 41-303 
to 41-310 (Supp. 1971); Calif. Health & Safety 
Code §§ 25950-25955.5 (Supp. 1972); Colo. Rev. 
Stat. Ann. §§ 40-2-50 to 40-2-53 (Cum. Supp. 
1967), Del. Code Ann., Tit. 24. §§ 1790-1793 
(Supp. 1972); Florida Law of Apr. 13, 1972, c. 
72-196, 1972 Fla. Scss. Law Scrv., pp. 380-382; 
Ga. Code §§ 26-1201 to 26-1203 (1972); Kan. 
Stat. Ann. § 21-3407 (Supp. 1971); Md. Ann. 
Code, Art. 43, §§ 137-139 (1971); Miss. Code 
Ann. § 2223 (Supp. 1972); N. M. Slat. Ann. §§ 
40A-5-1 to 40A-5-3 (1972); N. C. Gen. Slat. $ 
14-45.1 (Supp. 1971); Ore. Rev. Stat. §§ 435.405 
to 435.495 (1971); S. C. Code Ann. §§ 16-82 lo 
16-89 (1962 and Supp. 1971); Va. Code Ann. §5 
18.1-62 to 18.1-62.3 (Supp. 1972). Mr. Justice 
Clark described some of these Stales as having 
"led the way." Religion. Morality, and Abortion:

A Constitutional Appraisal, 2 Loyola U. (L. A.) L. 
Rev. 1, 11 (1969).

By the end of 1970, four other States had re­
pealed criminal penalties for abortions performed 
in early pregnancy by a licensed physician, sub­
ject lo stated procedural and health requirements. 
Alnska Stat. § 11.15.060 (1970); Haw. Rev. Stat. § 
453-16 (Supp. 1971); N. Y. Penal Code § 125.05, 
subd. 3 (Supp. 1972-1973); Wash. Rev. Code §§ 
9.02.060 to 9.02.080 (Supp. 1972). The precise 
status of criminal abortion laws in some States is 
made unclear by recent decisions in stale and fed­
eral courts striking down existing state laws, in 
whole or in part.

It is thus apparent that al common law, at the time of 
the adoption of our Constitution, and throughout the ma­
jor portion of the 10th century, abortion was viewed with 
less disfavor than under most American statutes cuncntly 
in effect. Phrasing it another way, a woman enjoyed a 
substantially broader right lo terminate a pregnancy than 
she docs in most States today. Al least with respect to 
the early stage of pregnancy, [**721] and very possi­
bly without such a limitation, the opportunity [*141] to 
make this choice was present in this country well into 
the 19th century. Even later, the law continued for some 
time to treat less punilivcly an abortion procured in early 
pregnancy.

6. T h e  p o s i t i o n  o f  t h e  A m e r i c a n  M e d i c a l  A s s o c i a t i o n .  

The anti-abortion mood prevalent in this country in the 
late 19lh century was shared by the medical profession. 
Indeed, the attitude of the profession may have played 
a significant role in the enactment of stringent criminal 
ahortion legislation during that period.

An AMA Committee on Criminal Abortion was ap­
pointed in May 1857. It presented its report, 12Trans.of 
the Am. Med. Assn. 73-78 (1859), to the Twelfth Annual 
Meeting. That report observed that the Committee had 
been appointed lo investigate criminal abortion "with a 
view to its general suppression." It deplored abortion and 
its frequency and it listed three causes of "this general 
demoralization";

"The first of these causes is a wide-spread popular ig­
norance of the true character of the crime — a belief, even 
among mothers themselves, that the foetus is not alive till 
after the period of quickening,

"The second of the agents alluded to is the fact that the 
profession themselves are frequently supposed careless of 
foetal life. . . .

"The third reason o f the frightful extent o f this crim •
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is found in the grave defects of our laws, both common 
and statute, as regards the independent and actual exis­
tence of the child before birth, as a living being. These 
errors, which are sufficient in most instances to prevent 
conviction, arc based, and only based, upon mistaken and 
exploded medical dogmas. With strange inconsistency, 
the law fully acknowledges the foetus in utcro and its 
inherent rights, for civil purposes; while personal’  ̂ and 
as criminally affected, it fails to recognize it, [*142] 
and lo its life as yet denies all protection." I d . ,  at 75- 
76. [***171] The Committee then offered, and the
Association adopted, resolutions protesting "against such 
unwarrantable destruction of human life," calling upon 
state legislatures to revise their abortion laws, and re­
questing the cooperation of state medical societies "in 
pressing the subject." I d . ,  at 28,78.

In 1871 a long and vivid report was submitted by the 
Committee on Criminal Abortion. It ended with the obser­
vation, "We had to deal with human life. In a matter of less 
importance we could entertain no compromise. An hon­
est judge on the bench would call things by their proper 
names. Wc could do no less." 22 Trans, of the Am. Med. 
Assn. 258 (1S71). It proffered resolutions, adopted by the 
Association, i d . ,  at 3S-39, recommending, among other 
things, that it "be unlawful and unprofessional for any 
physician lo induce abortion or premature labor, without 
the concurrent opinion of al least one respectable consult­
ing physician, and then always with a view to the safety of 
the child — if that be possible," and calling "the attention 
of the clergy of all denominations lo the perverted views 
of morality entertained by a large class of females — aye, 
and men also, on this important question."

Except for periodic condemnation of the criminal 
abortionist, no further formal AMA action look place 
until 1967. In that year, the Committee on Human 
Reproduction urged the adoption of a stated policy of 
opposition to induced abortion, except when there is "doc­
umented medical evidence" of a ilircal to the health or life 
of the mother, or that the child “may be bom with in­
capacitating physical deformity or mental deficiency," or 
that a pregnancy "resulting from legally established statu­
tory or forcible rape or incest may constitute a ilircal to 
the mental or physical health of the [*143] patient," two 
other physicians "chosen because of their recognized pro­
fessional competence have examined the patient and have 
concurred in writing, [**722] "and the procedure "is per­
formed in a hospital accredited by the Joint Commission 
on Accreditation of Hospitals." The providing of medi­
cal information by physicians lo stale legislatures in their 
consideration of legislation regarding therapeutic abor­
tion was "to be considered consistent with the principles 
of ethics of the American Medical Association." This 
recommendation was adopted by the House of Delegates.

Proceedings of the AMA House of Delegates 40-51 (June 
1967).

In 1970, after the introduction of a variety of proposed 
resolutions, and of a report from its Board of Trustees, a 
reference committee noted "polarization of the medical 
profession on this controversial issue"; division among 
those who had testified; a difference of opinion among 
AMA councils and committees; "the remarkable shift in 
testimony" in six months, fell to be influenced "by the 
rapid changes in state laws and by the judicial decisions 
which tend lo make abortion more freely available;" and a 
feeling "that this trend will continue." On June 25.1970, 
the House of Delegates adopted preambles and most of 
the resolutions proposed by the reference committee. The 
preambles emphasized "the best interests of the patient," 
"sound clinical judgment," and "informed patient con­
sent," in contrast to "mere acquiescence lo the patient's 
demand." The resolutions asserted that abortion is a med­
ical procedure that should be performed by a licensed 
physician in an accredited [***172] hospital only after 
consultation with two other physicians and in conformity 
with slate law, and that no party to the procedure should be 
required to violate personally held moral principles. n38 
Proceedings [*144] of the AMA House of Delegates 
220 (June 1970). The AMA Judicial Council rendered a 
complementary opinion. n39

n38 "Whereas, Abortion, like any other medi­
cal procedure, should not be performed when con­
trary to the best interests of the patient since good 
medical practice requires due consideration for the 
patient's welfare and not mere acquiescence to the 
patient's demand; and

"Whereas, The standards of sound clinical judg­
ment, which, together with informed patient con­
sent should be determinative according to the merits 
of each individual case; therefore be it

" R E S O L V E D ,  That abortion is a medical pro­
cedure and should be performed only by a duly 
licensed physician and surgeon in an accredited 
hospital acting only after consultation with two 
other physicians chosen because of their profes­
sional competency and in conformance with stan­
dards of good medical practice and the Medical 
Practice Act of his State; and be it further

" R E S O L V E D ,  That no physician or other pro­
fessional personnel shall be compelled lo perform 
any act which violates his good medical judgment. 
Neither physician, hospital, nor hospital personnel 
shall be required lo perform any act violative of 
personally-held moral principles. In these circum­
stances good medical practice requires only that the
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physician or other professional personnel withdraw 
from the ease so long as the withdrawal is consis­
tent with good medical practice." Proceedings of 
the AMA House of Delegates 220 (June 1970).

n3‘.’ "The Principles of Medical Ethics of the 
AMA a i not proliibit a physician from performing 
an abort.on that is performed in accordance with 
good medical practice and under circumstances that 
do not violate the laws of the community in which 
he practices.

"In the matter of abortions, as of any other 
medical procedure, the Judicial Council becomes 
involved whenever there is alleged violation of the 
Principles of Medical Ethics as established by the 
House of Delegates."

7. T h e  p o s i t i o n  o f  t h e  A m e r i c a n  P u b l i c  H e a l t h  

A s s o c i a t i o n .  In October 1970, the Executive Board of the 
APHA adopted Standards for Abortion Services. These 
were five in number;

"a. Rapid and simple abortion referral must be readily 
available through state and local public [*145] health 
departments, medical societies, or other nonprofit organi­
zations.

"b. An important function of counseling should be to 
simplify and expedite the provision of abortion services; 
it should not delay the obtaining of these services.

” [**723] c. Psycliialric consultation should not be 
mandatory. As in the ease of other specialized medical 
services, psychiatric consultation should be sought for 
definite indications and not on a routine basis.

"d. A wide range of individuals from appropriately 
trained, sympathetic volunteers to highly skilled physi­
cians rr.ay qualify as abortion counselors.

"c. Contraception and/or sterilization should be 
discussed with each abortion patient." Recommended 
Standards for Abortion Services, 61 Am. J. Pub. Health 
396(1971).

Among factors pertinent to life and health risks associated 
with abortion were three that "arc recognized as impor­
tant";

"a. the skill of the physician,

"b. the environment in which the abortion is per­
formed, and above all

" [* ** 173] c. the duration of pregnancy, as determined 
by uterine size and confirmed by menstrual history." I d . ,

at 397.

It was said that "a well-equipped hospital" offers more 
protection "to cope svith unforeseen difficulties than an of­
fice or clinic without such resources. . .  . The factor of 
gestational age is of overriding importance.” Thus, it was 
recommended that abortions in the second trimester and 
early abortions in the presence of existing medical compli­
cations be performed in hospitals as inpatient procedures. 
For pregnancies in the first trimester, [*346] abortion in 
the hospital with or without overnight slay "is probably 
the safest practice." An abortion in an extramural facility, 
however, is an acceptable alternative "provided arrange­
ments exist in advance to admit patients promptly if un­
foreseen complications develop.” Standards for an abor­
tion facility svcrc listed. It was said that at present abor­
tions should be performed by physicians or osteopaths 
who arc licensed to practice and who have "adequate 
training." I d . ,  al 39S.

8. T h e  p o s i t i o n  o f  t h e  A m e n c a n  B a r  A s s o c i a t i o n .  At 
ils meeting in February 1972 the ABA I louse of Delegates 
approved, with 17 opposing votes, the Uniform Abortion 
Act that had been drafted and approved the preceding’ 
August by the Conference of Commissioners on Uniform 
Stale Laws. 5 8  A .  B .  A .  J .  3 8 0  ( 1 9 7 2 ) .  Wc set forth the Act 
in full in the margin. n40Thc [*147] Conference [**724] 
has appended [***174] an enlightening Prefatory Note. 
n41

n40 "UNIFORM ABORTION ACT

"SECTION 1. [ A b o r t i o n  D e f i n e d ;  W h e n  

A u t h o r i z e d . )

"(a) 'Abortion' means the termination of human 
pregnancy with an intention other than to produce 
a live birth or to remove a dead fetus.

"(b) An abortion may be performed in this slate 
only if it is performed:

"(I)  by a physician licensed to practice 
medicine [or osteopathy] in this state or by a physi­
cian practicing medicine [or osteopathy] in the em­
ploy of the government of the United States or of 
this state, [and the abortion is performed [in the 
physician's office or in a medical clinic, or] in a 
hospital approved by the [Department of Health] 
or operated by the United States, this state, or any 
department, agency, or political subdivision of ei­
ther.] or by a female upon herself upon the advice 
of the physician; and

"(2) within [20] weeks after the commence­
ment of the pregnancy [or after [20] weeks only 
if the physician has reasonable cause to believe (i)
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there is a substantial risk that continuance of the 
pregnancy would endanger the life of the mother or 
would gravely impair the physical or mental health 
of the mother, (ii) that the child would be bom 
with grave physical or mental defect, or (iii) that 
the pregnancy resulted from rape or incest, or illicit 
intercourse with a girl under the age of 16 years].

"SECTION 2. [ P e n a l t y . ]  Any person who per­
forms or procures an abortion other than authorized 
by this Act is guilty of a [felony] and, upon con­
viction thereof, may be sentenced to pay a fine not 
exceeding [S 1,000] or to imprisonment [in the state 
penitentiary] not exceeding [5 years], or both.

"SECTION 3. [ U n i f o r m i t y  o f  I n t e r p r e t a t i o n . ]  

This Act shall be construed lo effectuate its general 
purpose to make uniform the law with respect lo 
the subject of this Act among those states which 
enact it.

"SECTION 4. ( S h o r t  T i t l e . ]  This Act may be 
cited as the Uniform Abortion Act.

"SECTION 5. [S e v e r a b i l i t y .] If any provision 
of this Act or the application thereof to any per­
son or circumstance is held invalid, the invalidity 
does not affect other provisions or applications of 
this Act which can be given effect without the in­
valid provision or application, and to this end the 
provisions of this Act are severable.

"SECTION 6. [ R e p e a l . ]  The following acts and 
parts of acts arc repealed:

"(1)

"(2)

”(3)

"SECTION 7. ( T i m e  o f  T a k i n g  E f f e c t . ]  Tliis Act 
shall take effect--------------------------."

n41 "This Act is based largely upon the New 
York abortion act following a review of the more 
recent laws on abortion in several states and upon 
recognition of a more liberal trend in laws on this 
subject. Recognition was given also to the several 
decisions in stale and federal courts which show a 
further trend toward liberalization of abortion laws, 
especially during the first trimester of pregnancy.

"Recognizing that a number of problems ap­
peared in New York, a shorter time period for 'un­
limited' abortions was advisable. The time period 
was bracketed to permit the various slates lo insert 
a figure more in keeping with the different condi­

tions that might exist among the states. Likewise, 
the language limiting the place or places in which 
abortions may be performed was also bracketed to 
account for different conditions among the states. 
In addition, limitations on abortions after the initial 
'unlimited' period were placed in brackets so that 
individual states may adopt all or any of these rea­
sons, or place further restrictions upon abortions 
after the initial period.

"This Act does not contain any provision relat­
ing lo medical review committees or prohibitions 
against sanctions imposed upon medical personnel 
refusing to participate in abortions because of re­
ligious or other similar reasons, or the like. Such 
provisions, while related, do not directly pertain to 
when, where, or by whom abortions may be per­
formed; however, the Act is not drafted lo exclude 
such a provision by a state wishing lo enact the 
same."

VII

Three reasons have been advanced lo explain histori­
cally the enactment of criminal abortion laws in the 19th 
century and to justify their continued existence.

[*148] It has been argued occasionally that these 
laws were the product of a Victorian social concern lo 
discourage illicit sexual conduct. Texas, however, docs 
not advance tliis justification in the present case, and it 
appears that no court or commentator has taken the ar­
gument seriously. n42 The appellants and a m i c i  contend, 
moreover, that this is not a proper state purpose at all and 
suggest that, if it were, the Texas statutes arc overbroad 
in protecting it since the law fails to distinguish between 
married and unwed mothers.

n42 Sec, for example, K1VCA v. K u g l c r ,  3 4 2  

F . S u p p .  I 0 4 S ,  1 0 7 4  ( N .  J .  1 9 7 2 ) ;  A b e l e  v. Al a r k l c ,  

3 4 2  F . S u p p .  8 0 0 ,  8 0 5 - 8 0 6  ( C o n n .  1 9 7 2 )  (Newman, 
J., concurring in result), appeal docketed. No. 72- 
56; W a l s i n g l i a m  v. S t a t e ,  2 5 0  S o .  2 d  8 5 7 ,  8 6 3  

(Ervin, J., concurring) (Fla. 1971); S t a t e  v. G c d i c k c .  

4 3  N .  J .  L  S 6 ,  9 0 ( 1 8 8 1 ) ;  Means II 381-382.

A second reason is concerned with abortion as a 
medical procedure. When most criminal abortion laws 
were first enacted, the procedure was a hazardous one 
for the woman. n43 This was particularly true prior to the 
[*149] development of antisepsis. Antiseptic techniques, 
of course, were based on discoveries by Lister, Pasteur, 
und others first announced in 1867, but were not generally 
accepted and employed until about the turn of the century.
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Abortion mortality was high. Even after 1900, and per­
haps until as late as the development of antibiotics in the 
1940's, standard modem techniques such as dilation and 
curettage were not nearly so safe as they arc today. Thus, 
it has been argued that a Stale's real concern in enacting a 
criminal abortion law was to protect the pregnant woman, 
that is, to restrain her from submitting lo a procedure that 
placed her life in serious jeopardy.

n43 See C. Haagcnscn & W. Lloyd, A Hundred 
Years of Medicine 19 (1943).

1***I1R11] [***IIR12j [***IIR13] [*+*IIR14]
Modem [**725] medical techniques have altered this 
situation. Appellants and various a m i .  :  refer to medical 
data indicating that abortion in early pregnancy, that is, 
prior to the end of the first trimester, although [***175] 
not without its risk, is now relatively safe. Mortality rates 
for women undergoing early abortions, where the pro­
cedure is legal, appear to be as low as or lower than the 
rales for normal childbirth. n44 Consequently, any interest 
of the Stale in protecting the woman from an inherently 
hazardous procedure, except when it would be equally 
dangerous for her to forgo it, has largely disappeared. Of 
course, important state interests in the areas of health and 
medical standards do remain. [*150] The State has a le­
gitimate interest in seeing to it that abortion, like any other 
medical procedure, is performed under circumstances that 
insure maximum safety for the patient. This interest obvi­
ously extends at least to the performing physician and his 
staff, to the facilities involved, to the availability of after­
care, and to adequate provision for any complication or 
emergency that might arise. The prevalence of high mor­
tality rales at illegal "abortion mills" strengthens, rather 
than weakens, the Slate's interest in regulating the con­
ditions under which abortions arc performed. Moreover, 
the risk lo the woman increases as her pregnancy contin­
ues. Thus, the State retains a definite interest in protecting 
the woman's own health and safely when an abortion is 
proposed at a late stage of pregnancy.

n44 Potts, Postconccplivc Control of Fertility, 
8 Int'l J. or G. & O. 957, 967 (1970) (England 
and Wales); Abortion Mortality, 20 Morbidity and 
Mortality 20S, 209 (June 12, 1971) (U.S. Dept, 
of HEW, Public Health Service) (New York City); 
Tietzc, United States: Therapeutic Abortions, 
1963-1968, 59 Studies in Family Planning 5, 7 
(1970); Tictzc, Mortality with Contraception and 
Induced Abortion, 45 Studies in Family Planning 
6 (1969) (Japan, Czechoslovakia, Hungary); Ticlze

& Lchfcldt, Legal Abortion in Eastern Europe, 1 7 5  

J .  A .  M .  A .  1 1 4 9 ,  1 1 5 2  ( A p r i l  1 9 6 1 ) .  Other sources 
are discussed in Ladcr 17-23.

The third reason is the State's interest — some plirasc 
it in terms of duly —  in protecting prenatal life. Some of 
the argument for this justification rests on the theory that a 
new human life is present from the moment of conception. 
n45 The State's interest and general obligation to protect 
life then extends, it is argued, to prenatal life. Only when 
the life of the pregnant mother herself is al stake, balanced 
against the life she carries within her, should the interest 
of the embryo or fetus not prevail. Logically, of course, a 
legitimate state interest in this area need not stand or fall 
on acceptance of the belief that life begins at conception 
or at some other point prior to live birth. In assessing the 
State's interest, recognition may be given to the less rigid 
claim that as long as at least p o t e n t i a l  life is involved, 
the State may assert interests beyond the protection of the 
pregnant woman alone.

n45 Sec Brief of A m i c u s  National Right lo Life 
Committee; R. Drinan, The Inviolability of the 
Right to Be Bom. in Abortion and the Law 107 (D. 
Smith ed. 1967); Louiscll, Abortion, The Practice 
of Medicine and the Due Process of Law, 1 6  U .  C .  

L  A .  L  R e v .  2 3 3  ( 1 9 6 9 ) ;  Noonan 1.

[*151] Parties challenging stale abortion laws have 
sharply disputed in some courts the contention that a pur­
pose of these laws, when enacted, was lo protect prenatal 
life. n46 Pointing to the absence of legislative history 
to support the contention, they claim that most stale laws 
were designed solely to protect the woman. Because med­
ical advances have lessened this concern, at least with 
respect to abortion in early pregnancy, they argue that 
with respect [***176] to such abortions the laws can no 
longer be justified by any state interest. There is some 
scholarly support for this view of original purpose. n47 
The few stale courts [**726] called upon lo interpret 
their laws in the late 19th and early 20th centuries did 
focus on the State's interest in protecting the woman's 
health rather than in preserving the embryo and fetus. 
n48 Proponents of this view point out that in many States, 
including Texas, n49 by statute or judicial interpretation, 
the pregnant woman her. ;lf could not be prosecuted for 
self-abortion or for cooperating in an abortion performed 
upon her by another. n50 They claim that adoption of 
the "quickening" distinction through received common 
[*152] law and state statutes tacitly recognizes the greater 
health hazards inherent in late abortion and impliedly re­
pudiates the theory that life begins al conception.
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n46 See, c .  g . ,  A b c l e  v. M a r k l c ,  3 4 2  F . S u p p .  8 0 0  

( C o n n .  1 9 7 2 ) ,  appeal docketed. No. 72-56.

n47 See discussions in Means 1 and Means II.

n48 Sec, c .  g . .  S t a t e  v. M u r p l i y ,  2 7  N .  J .  L  1 1 2 ,  

1 1 4  ( 1 8 5 8 ) .

n49 W a t s o n  v. S t a t e ,  9  T e x .  A p p .  2 3 7 ,  2 4 4 - 2 4 5  

( 1 8 8 0 ) ;  M o o r e  v. S t a t e ,  3 7  T e x .  C r .  R .  5 5 2 ,  5 6 1 ,  4 0  

S .  W .  2 8 7 ,  2 9 0  ( 1 8 9 7 ) ;  S h a w  v. S t a t e ,  7 3  T e x .  C r .  

R .  3 3 7 ,  3 3 9 ,  1 6 5  S .  W .  9 3 0 ,  9 3 1  ( 1 9 1 4 ) ;  F o n d r c n  

v. S t a t e ,  7 4  T e x  C r .  R .  5 5 2 ,  5 5 7 ,  1 6 9  S .  W .  4 1 1 ,  

4 1 4  ( 1 9 1 4 ) ;  G r a y  v. S t a t e ,  77 T e x .  C r .  R .  2 2 1 ,  2 2 9 ,  

1 7 8  S .  IV 3 3 7 ,  3 4 1  ( 1 9 1 5 ) .  Tlicrc is no immunity 
in Texas for the father who is not married to the 
mother. H a m m e t t  v. S t a t e ,  8 4  T e x .  C r .  R .  6 3 5 ,  2 0 9

S .  IV. 6 6 1  ( 1 9 1 9 ) ;  T h o m p s o n  v. S t a t e  (Ct. Crim. 
App. Tex. 1971), appeal docketed, No. 71-1200.

n50 See S m i t h  v. S t a t e ,  3 3  M e . ,  a t  5 5 ;  I n  r e  

V i n c e ,  2  N .  J .  4 4 3 ,  4 5 0 ,  6 7  A .  2 d  1 4 1 ,  1 4 4  ( 1 9 4 9 ) .  

A short discussion of the modem law on this issue 
is contained in the Comment to the ALI's Model 
Penal Code § 207.11, at 158 and nn. 35-37 (Tent. 
Draft No. 9, 1959).

It is with these interests, and the weight to be attached 
to them, that this case is concerned.

Vlll

[***IIR15] [***HR1G] [***11R17] The Constitution 
docs not explicitly mention any right of privacy. In a line 
of decisions, however, going back perhaps as far as U n i o n  

P a c i f i c  R .  C o .  v. B o t s f o r d ,  1 4 1  U . S .  2 5 0 ,  2 5 1  ( 1 8 9 1 ) ,  the 
Court has recognized that a right of personal privacy, or 
a guarantee of certain areas or zones of privacy, docs 
exist under the Constitution. In varying contexts, the 
Court or individual Justices have, indeed, found at least 
the roots of that right in the First Amendment, S t a n l e y  

v. G e o r g i a ,  3 9 4  U . S .  5 5 7 ,  5 6 4  ( 1 9 6 9 ) ;  in the Fourth 
and Fifth Amendments, T e r r y  v. O h i o ,  3 9 2  U . S .  1 ,  8 - 9

( 1 9 6 8 ) ,  K a t z  v .  U n i t e d  S t a t e s ,  3 8 9  U . S .  3 4 7 ,  3 5 0  ( 1 9 6 7 ) ,  

B o y d  v. U n i t e d  S t a t e s ,  1 1 6  U . S .  6 1 6 ( 1 S S 6 ) ,  sec O l m s t c a d  

v. U n i t e d  S t a t e s ,  2 7 7  U . S .  4 3 8 ,  4 7 8  ( 1 9 2 8 )  (Brandcis, 
J., dissenting); in the penumbras of the Bill of Rights, 
G r i s w o l d  v. C o n n e c t i c u t ,  3 8 1  U . S . ,  a t  4 8 4 - 4 8 5 ;  in the 
Ninth Amendment, i d . ,  a t  4 S 6  (Goldberg, J., concurring); 
or in the concept of liberty guaranteed by the first section 
of the Fourteenth Amendment, sec M e y e r  v. N e b r a s k a ,  

2 6 2  U . S .  3 9 0 .  3 9 9 ( 1 9 2 3 ) .  These decisions make it dear 
that only personal rights that can be deemed "fundamen­
tal" or "implicit in the concept of ordered liberty," P a l k o

v. C o n n e c t i c u t ,  3 0 2  U . S .  3 1 9 ,  3 2 5 ( 1 9 3 7 ) ,  arc included in 
tliis guarantee of personal privacy. They also make it clear 
that the right has some extension to activities [***177] 
relating to marriage, L o v i n g  v. V i r g i n i a ,  3 S S  U . S .  1 ,  1 2

( 1 9 6 7 ) ;  procreation, S k i n n e r  v .  O k l a h o m a ,  3 1 6  U . S .  5 3 5 ,  

5 4 1 - 5 4 2  ( 1 9 4 2 ) ;  contraception, E i s c n s t a d t  v. B a i r d ,  4 0 5  

U . S . ,  a t  4 5 3 - 4 5 4 ;  i d . ,  a t  4 6 0 ,  4 6 3 - 4 6 5  [*153] (WHITE, 
J., concurring in result); family relationships, P r i n c e  v. 
M a s s a c h u s e t t s ,  3 2 1  U . S .  1 5 S ,  1 6 6 ( 1 9 4 4 ) ;  and child rear­
ing and education. P i e r c e  v .  S o c i e t y  o f  [**727] S i s t e r s ,  

2 6 8  U . S .  5 1 0 ,  5 3 5  ( 1 9 2 5 ) ,  M e y e r  v. N e b r a s k a ,  s u p r a .

[***ITR18] This right of privacy, whether it be founded 
in the Fourteenth Amendment’s concept of personal lib­
erty and restrictions upon stale action, as we feel it is, or, as 
the District Court determined, in the Ninth Amendment's 
reservation of rights to the people, is broad enough to en­
compass a woman's decision whether or not to terminate 
her pregnancy. The detriment that the State would impose 
upon the pregnant woman by denying this choice alto­
gether is apparent. Specific and direct harm medically 
diagnosablc even in early pregnancy may be involved. 
Maternity, or additional offspring, may force upon the 
woman a distressful life and future. Psychological harm 
may be imminent. Mental and physical health may be 
taxed by child care. There is also the distress, for all 
concerned, associated with the unwanted child, and there 
is the problem of bringing a child into a family already 
unable, psychologically and otherwise, to care Tor it. In 
other cases, as in this one, the additional difficulties and 
continuing stigma of unwed motherhood may be involved. 
All these arc factors the woman and her responsible physi­
cian necessarily will consider in consultation.

[***HR19] [***HR20] [***11R21] [***IIR22A]
[***HR23] [***11R24] On the basis of elements

such as these, appellant and some a m i c i  argue that the 
woman's right is absolute and that she is entitled to ter­
minate her pregnancy at whatever lime, in whatever way, 
and for whatever reason she alone chooses. With this we 
do not agree. Appellant's arguments that Texas cither has 
no valid interest at all in regulating the abortion decision, 
or no interest strong enough to support any limitation 
upon the woman's sole determination, arc unpersuasivc. 
The [*154] Court's decisions recognizing a right of pri­
vacy also acknowledge that some state regulation in areas 
protected by that right is appropriate. As noted above, 
a State may properly assert important interests in safe­
guarding health, in maintaining medical standards, and 
in protecting potential life. At some point in pregnancy, 
these respective interests become sufficiently compelling 
lo sustain regulation of the factors that govern the abortion 
decision. Tire privacy right involved, therefore, cannot be 
said lo be absolute. In fact, it is not clear lo us that the
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claim asserted by some a m i d  that one has an unlimited 
right to do with one's body as one pleases bears a close 
relationship to the right of privacy previously articulated 
in the Court's decisions. The Court has refused to recog­
nize an unlimited right of this kind in the past. J a c o b s o n  

v. M a s s a c h u s e t t s ,  1 9 7  U . S .  1 1  ( 1 9 0 5 )  (vaccination); B u c k  

v. B e l l ,  2 7 4  U . S .  2 0 0 ( 1 9 2 7 )  (sterilization).

Wc, therefore, conclude that the right of personal pri­
vacy includes the abortion decision, but that this right is 
not unqualified and must be [***17S] considered against 
important state interests in regulation.

Wc note that those federal and state courts that have 
recently considered abortion law challenges have reached 
the same conclusion. A majority, in addition to the 
District Court in the present case, have held state laws 
unconstitutional, al least in part, because of vagueness or 
because of ovcrbreadth and abridgment of rights. A b c l c  

v. M a r k l e ,  3 4 2  F . S u p p .  S 0 0  ( C o n n .  1 9 7 2 ) ,  appeal dock­
eted, No. 72-56; A b e l c  v. M a r k l e ,  3 5 1  F . S u p p .  2 2 4  ( C o n n .  

1 9 7 2 ) ,  appeal docketed. No. 72-730; D o c  v .  B o l t o n ,  3 1 9

F . S u p p .  1 0 4 8  ( N D  G a .  1 9 7 0 ) ,  appeal decided today, p o s t ,  

p. 179; D o c  v. S c o t t ,  3 2 1  F . S u p p .  1 3 8 5  ( N D  111. 1 9 7 1 ) ,  ap- 
pcid docketed, No. 70-105; P o e  v, M c n g l i i n i ,  3 3 9  F . S u p p .  

9 8 6  ( K a n .  1 9 7 2 ) ;  Y W C A  v. K u g l c r ,  3 4 2  F . S u p p .  1 0 4 8  ( N J  

1 9 7 2 ) ;  B a b b i t z v .  M c C a n n .  [*155] 3 1 0 F . S u p p .  2 9 3 ( E D  

IW.i. 1 9 7 0 ) ,  appeal dismissed, 4 0 0  U . S .  1  ( 1 9 7 0 ) ;  P e o p l e  

v. B c l o u s ,  7 1  C a l .  2 d  9 5 4 ,  4 5 8  P .  2 d  1 9 4  ( 1 9 6 9 ) ,  cert, 
denied, 3 9 7  U . S .  9 1 5  ( 1 9 7 0 ) ;  S t a t e  v. B a r q u c t ,  2 6 2  S o .  2 d  

4 3 )  ( F l a .  1 9 7 2 ) .

Others have sustained state statutes. C r o s s e n  v. 
A t t o r n e y  G e n e r a l ,  3 4 4  F . S u p p .  5 S 7  [**728] ( E D  K y  

1 9 7 2 ) ,  appeal docketed, No. 72-256; R o s e n  v. L o u i s i a n a  

S t a t e  B o a r d  o f  M e d i c a l  E x a m i n e r s ,  3 1 8  F . S u p p .  1 2 1 7  

( E D  L a .  1 9 7 0 ) ,  appeal docketed, No. 70-42; C o r k c y  v. 
E d w a r d s ,  3 2 2  F . S u p p .  1 2 4 8  ( W D N C 1 9 7 1 ) ,  appeal dock­
eted, No. 71-92; S t e i n b e r g  v. B r o w n ,  3 2 1  F . S u p p .  7 4 1  

( N D  O h i o  1 9 7 0 ) ;  D o e  v. R a m p t o n  (Utah 1971), appeal 
docketed, No. 71-5666; C h e a n c y  v. S t a t e ,  I n d .  ,  2 8 5  

N  E .  2 d  2 6 5  ( 1 9 7 2 ) ;  S p e a r s  v. S t a t e ,  2 5 7  S o .  2 d  S 7 6 ( M i s s .  

1 9 7 2 ) ;  S t a t e  v. M u n s o n .  8 6  S .  D .  6 6 3 ,  2 0 1  N .  Ik 2 d  1 2 3  

( 1 9 7 2 ) ,  appeal docketed, No. 72-631.

Although the results arc divided, most of these courts 
have agreed that the right of privacy, however based, is 
bro.td enough to cover the abortion decision; that the right, 
nonetheless, is not absolute and is subject to some lim­
itations; and that at some point the state interests as to 
protection of health, medical standards, and prenatal life, 
become dominant. Wc agree with this approach.

[***IIR25] Where certain ''fundamental rights" arc in­
volved, the Court has held that regulation limiting these 
rights may be justified only by a "compelling stale in­

terest," K r a m e r  v. U n i o n  F r e e  S c h o o l  D i s t r i c t ,  3 9 5  U . S .  

6 2 1 ,  6 2 7 ( 1 9 6 9 ) ;  S h a p i r o  v. T h o m p s o n ,  3 9 4  U . S .  6 1 8 ,  6 3 4

( 1 9 6 9 ) ,  S h c r b e r t  v .  V e n t e r ,  3 7 4  U . S .  3 9 S ,  4 0 6  ( 1 9 6 3 ) ,  and 
that legislative enactments must be narrowly drawn to ex­
press only the legitimate slate interests at slake. G r i s w o l d  

v. C o n n e c t i c u t ,  3 8 1  U . S . ,  a t  4 8 5 ;  A p t h c k c r v .  ' c c r c t a r y  o f  

S t a t e ,  3 7 8  U . S .  5 0 0 ,  5 0 8  ( 1 9 6 4 ) ;  C a n t w e l l  v .  C o n n e c t i c u t ,  

3 1 0  U . S .  2 9 6 ,  3 0 7 - 3 0 8 ( 1 9 4 0 ) ;  sec [*156] E i s c n s t a d t v .  

B a i r d ,  4 0 5  U . S . ,  a t  4 6 0 ,  4 6 3 - 4 6 4  (WHITE, J.. concurring 
in result).

In the recent abortion cases, cited above, courts have 
recognized these principles. Those striking down state 
laws have generally scrutinized the State's interests in pro­
tecting health and potential life, and have concluded that 
neither interest justified broad limitations on the [***179] 
reasons for which a physician and his pregnant patient 
might decide that she should have an abortion in the early 
stages of pregnancy. Courts sustaining stale laws have 
held that the Slate's determinations to protect health or 
prenatal life arc dominant and constitutionally justifiable.

IX

The District Court held that the appellee failed to 
meet his burden of demonstrating that the Texas statute's 
infringement upon Roc's rights was necessary to sup­
port a compelling stale interest, and that, although the 
appellee presented "several compelling justifications for 
state presence in the area of abortions," the statutes out­
stripped these justifications and swept "far beyond any 
areas of compelling slate interest." 3 1 4  F . S u p p . ,  a t  1 2 2 2 -  

1 2 2 3 .  Appellant and appellee both contest that holding. 
Appellant, as has been indicated, claims an absolute right 
that bars any state imposition of criminal penalties in the 
area. Appellee argues that the State's determination to 
recognize and protect prenatal life from and after con­
ception constitutes a compelling slate interest. As noted 
above, wc do not agree fully with either formulation.

A. Tire appellee and certain a m i c i  argue that the fe­
tus is a "person" within the language and meaning of the 
Fourteenth Amendment. In support of this, they outline al 
length and in detail the well-known facts of fetal devel­
opment. If this suggestion of personhood is established, 
the appellant's case, of course, collapses, [*157] for the 
fetus' right to life would then be guaranteed specifically 
by the Amendment. The appellant conceded as much on 
reargumcnt. n51 On the other hand, the appellee conceded 
on reargumcnt n52 that no case could be cited [**729] 
that holds that a fetus is a person within the meaning of 
the Fourteenth Amendment.

n51 Tr. of Oral Rearg. 20-21.

n52 Tr. of Oral Rearg. 24.
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The Constitution does not define "person" in so many 
words. Section 1 of the Fourteenth Amendment contains 
tltree references to "person." The first, in defining "citi­
zens," speaks of "persons bom or naturalized in the United 
States." The word also appears both in the Due Process 
Clause and in the Equal Protection Clause. "Person" is 
used in other places in the Constitution: in the listing 
of qualifications for Representatives and Senators, Art. I, 
§ 2, cl. 2, and § 3, cl. 3; in the Apportionment Clause, 
Art. I, § 2, cl. 3; n53 in the Migration and Importation 
provision, Art. I, § 9, cl. 1; in the Emolument Clause, 
Art. I, § 9, cl. 8; in the Electors provisions, Art. II, § 1, 
cl. 2, and the superseded cl. 3; in the provision outlining 
qualifications for the office of President, Art. II, § 1, cl. 
5; in the Extradition provisions, Art. IV, § 2, cl. 2, and 
the superseded Fugitive Slave Clause 3; and in the Fifth, 
Twelfth, and Twenty-second Amendments, as well as in 
§§ 2 and 3 of the Fourteenth Amendment. But in nearly 
all these instances, the use of the word is such that it has 
application only postnalally. None indicates, with any 
assurance, that it has any possible pre-natal application, 
n54

n53 Wc are not aware that in the taking of any 
census under tliis clause, a fetus has ever been 
counted.

n54 When Texas urges that a fetus is entitled 
lo Fourteenth Amendment protection as a person, 
it faces a dilemma. Neither in Texas nor in any 
other Slate arc all abortions prohibited. Despite 
broad proscription, an exception always exists. The 
exception contained in Art. 1196, for an abortion 
procured or attempted by medical advice for the 
purpose of saving the life of the mother, is typical. 
But if the fetus is a person who is not to be de­
prived of life without due process of law, and if the 
mother's condition is the sole determinant, does not 
the Texas exception appear to be out of line with 
the Amendment's command?

There arc other inconsistencies between 
Fourteenth Amendment status and the typical abor­
tion statute. It has already been pointed out, n. 49, 
s u p r a ,  that in Texas the woman is not a principal or 
an accomplice with respect to an abortion upon her. 
If the fetus is a person, why is the woman not a prin­
cipal or an accomplice? Further, the penalty for 
criminal abortion specified by Art. 1195 is signif­
icantly less than the maximum penally for murder 
prescribed by Art. 1257 of the Texas Penal Code. If 
the fetus is a person, may the penalties be different?

[*158] [***180]

[***IIR26] All this, together with our observation, 
s u p r a ,  that throughout the major portion of the 19th cen­
tury prevailing legal abortion practices were far freer than 
they are today, persuades us that the word "person," as 
used in the Fourteenth Amendment, does not include the 
unborn. n55 This is in accord with the results reached 
in those few cases where the issue has been squarely 
presented. M c G a n ’e y  v. M a g c c - W o m c n s  H o s p i t a l ,  3 4 0

F . S u p p .  7 5 1  ( \ V D  P a .  1 9 7 2 ) ;  B y r n  v. N e w  Y o r k  C i t y  H e a l t h  

<£ H o s p i t a l s  C o r p . .  3 1  N .  Y .  2 d  1 9 4 ,  2 8 6  N .  E .  2 d  S 8 7  

( 1 9 7 2 ) ,  appeal docketed, No. 72-434; A b c l c  v. M a r k l c ,  

3 5 1  F . S u p p .  2 2 4  ( C o n n .  1 9 7 2 ) ,  appeal docketed, No. 72- 
730. Cf. C h c a n c y  v. S t a t e ,  Ind., at , 285 N. E. 2d, 
at 270; M o n t a n a  v .  R o g e r s .  2 7 8  F . 2 d  6 8 ,  7 2  ( C A 7  1 9 6 0 ) ,  

affd s u b n o i n .  M o n t a n a  v. K e n n e d y ,  3 6 6  U . S .  3 0 S ( J 9 6 1 ) ;  

K e e l e r  v. S u p e r i o r  C o u r t ,  2  C a l .  3 d  6 1 9 ,  4 7 0  P .  2 d  6 1 7

( 1 9 7 0 ) ;  S t a t e  v. D i c k i n s o n ,  2 8  [*159] O h i o  S t .  2 d  6 5 ,  2 7 5  

N .  E .  2 d  5 9 9 ( 1 9 7 1 ) .  Indeed, our decision in U n i t e d  S t a t e s  

v, V u i t c h ,  4 0 2  U . S .  6 2 ( 1 9 7 1 ) ,  inferentially is to the same 
effect, for wc there would not have indulged in statutory 
interpretation favorable to abortion in specified circum­
stances if the necessary consequence was the [**730] 
termination of life entitled to Fourteenth Amendment pro­
tection.

n55 Cf. the Wisconsin abortion statute, defin­
ing "unborn child" to mean "a human being from 
the lime of conception until it is bom alive," Wis. 
Slat. § 940.04 (6) (1969), and the new Connecticut 
statute. Pub. Act No. 1 (May 1972 special session), 
declaring it to be the public policy of the Stale and 
the legislative intent "to protect and preserve human 
life from the moment of conception."

This conclusion, however, docs not of itself fully an­
swer the contentions raised by Texas, and sve pass on to 
other considerations.

[***HR27] B. The pregnant woman cannot be isolated 
in her privacy. She carries an embryo and, later, a fetus, 
if one accepts the medical definitions of the developing 
young in the human uterus. Sec Dorland's Illustrated 
Medical Dictionary 478-479, 547 (24th ed. 1965). The 
situation therefore is inherently different from marital inti­
macy, or bedroom possession of obscene material, or mar­
riage, or procreation, or education, with which E i s c n s t a d l  

and G r i s w o l d ,  S t a n l e y ,  L o v i n g ,  S k i n n e r ,  and P i e r c e  and 
M e y e r  were respectively concerned. As we have inti­
mated above, it is reasonable and appropriate for a State 
to decide that at some point in time another interest, that
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of health of the mother or that of potential human life, 
heeomcs significantly involved. The woman's privacy is 
no longer sole and any right of privacy she possesses must 
be measured accordingly.

Texas urges that, apart from the Fourteenth 
Amendment, life begins [***181] al conception and 
is present throughout pregnancy, and that, therefore, the 
rratc has a compelling interest in protecting that life from 
and after conception. Wc need not resolve the difficult 
question of when life begins. When those trained in the 
respective disciplines of medicine, philosophy, and theol­
ogy arc unable to arrive at any consensus, the judiciary, at 
this point in the de ,'elopmcnt of man's knowledge, is not 
in a position to speculate as to the answer.

[*160] It should be sufficient to note briefly the wide 
divergence of thinking on this most sensitive and difficult 
question. There has always been strong support for the 
view that life docs not begin until live birth. This was 
the belief of the Stoics. n56 It appears to be the predom­
inant, though not the unanimous, attitude of the Jewish 
faith. n57 It may be taken to represent also the position 
of a large segment of the Protestant community, insofar 
as that can be ascertained; organized groups that have 
taken a formal position on the abortion issue have gener­
ally regarded abortion as a matter for the conscience of 
the individual and her family. n58 As wc have noted, the 
common law found greater significance in quickening. 
Physicians and their scientific colleagues have regarded 
that event with less interest and have tended to focus ei­
ther upon conception, upon live birln, or upon the interim 
point at which the fetus becomes "viable," that is, po­
tentially able to live outside the mother's womb, albeit 
whh artificial aid. n59 Viability is usually placed at about 
seven months (28 weeks) but may occur earlier, even at 
24 weeks. nGO The Aristotelian theory of "mediate anima­
tion," that held sway throughout the Middle Ages and the 
Renaissance in Europe, continued to be official Roman 
Catholic dogma until the 19th century, despite opposition 
lo this "cnsoulmcnt” theory from those in the Church who 
would recognize the existence of life from [*161] the 
moment of conception. n61 The latter is now, of course, 
the official belief of the Catholic Church. As one brief a m ­

i c u s  discloses, this is a view strongly held by many non- 
Calholics as well, and by many physicians. Substantial 
[**731] problems for precise definition of this view are 
posed, however, by new cmbryological data that purport 
;o indicate that conception is a "process" over time, rather 
than an event, and by new medical techniques such as 
menstrual extraction, the "morning-after" pill, implanta­
tion of embryos, artificial insemination, and even artificial 
wombs. n62

n56 Edclstcin 16.

n57 Ladcr 97-99; D. Feldman, Birth Control in 
Jewish Law 251-294 (1968). For a stricter view, 
see 1. Jakobovits, Jewish Views on Abortion, in 
Abortion and the Law 124 (D. Smith cd. 1967).

n58 Amicus Brief for the American Ethical 
Union ct al. For the position of the National Council 
of Churches and of other denominations, see Lader 
99-101.

n59 L. Heilman & J. Pritchard, Williams 
Obstetrics 493 (14th cd, 1971); Dorland's 
Illustrated Medical Dictionary 1689 (24th cd. 
1965).

u60 Heilman & Pritchard, s u p r a ,  n. 59, al 493.

n61 For discussions of the development of 
the Roman Catholic position, see D. Callahan, 
Abortion: Law, Choice, and Morality 409-447
(1970); Noonan 1.

n62 See Brodie, The New Biology and the 
Prenatal Child, 9 J .  F a m i l y  L  3 9 1 ,  3 9 7  ( 1 9 7 0 ) ;  

Gorncy, The New Biology and the Future of 
Man, 1 5  U .  C .  L  A .  L .  R e v .  2 7 3  ( 1 9 6 8 ) ;  Note, 
Criminal Law —  Abortion —  The "Morning-After 
Pill" and Other Pre-Implantation Birth-Control 
Methods and the Law, 4 6  O r e .  L  R e v .  2 1 1  ( 1 9 6 7 ) ;

G. Taylor, The Biological Time Bomb 32 (1968); A. 
Rosenfcld, The Second Genesis 138-139 (1969); 
Smith, Through a Test Tube Darkly: Artificial 
Insemination and the Law, 6 7  M i c h .  L  R e v .  1 2 7

( 1 9 6 8 ) ;  Note, Artificial Insemination and the Law, 
1 9 6 S  U .  111. L  F .  2 0 3 .

[***182] In areas other than criminal abortion, the 
law has been reluctant lo endorse any theory that life, as 
wc recognize it, begins before live birth or to accord legal 
rights to the unborn except in narrowly defined situations 
and except when the rights arc contingent upon live birth. 
For example, the traditional rule of tori law denied recov­
ery for prenatal injuries even though the child was bom 
alive. n63 That rule has been changed in almost every 
jurisdiction. In most Slates, recovery is said lobe permit­
ted only if the fetus was viable, or at least quick, when 
the injuries were sustained, though few [*162] courts 
have squarely so held. n64 In a recent development, gen­
erally opposed by the commentators, some States permit 
the parents of a stillborn child to maintain an action for 
wrongful death because of prenatal injuries. n65 Such 
an action, however, would appear to be one to vindicate 
the parents' interest and is thus consistent with the view 
that the fetus, at most, represents only the potentiality
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of life. Similarly, unborn children have been recognized 
as acquiring rights or interests by way of inheritance or 
other devolution of property, and have been represented 
by guardians a d  l i t e m .  n6G Perfection of the interests in­
volved, again, has generally been contingent upon live 
birth. In short, the unborn have never been recognized in 
the law as persons in the whole sense.

n63 W. Prosser, The Law of Torts 335-338 (4th 
ed. 1971); 2 F. Harper &  F  James, The Law of 
Torts 1028-1031 (1956); Note, 6 3  H a r v .  L  R e v .  

1 7 3  ( 1 9 4 9 ) .

n64 See cases cited in Prosser, s u p r a , n. 63, at 
336-338; Annotation, Action for Death of Unborn 
Child, 1 5  A .  L  R .  3 d  9 9 2  ( 1 9 6 7 ) .

n65 Pmsser, s u p r a ,  n. 63, at 338; Note, The 
Law and tnc Unbom Child: The Legal and Logical 
Inconsistencies, 4 6  N o t r e  D a m e  L a w .  3 4 9 ,  3 5 4 - 3 6 0

( 1 9 7 1 ) .

n66 Louiscll, Abortion, The Practice of 
Medicine and the Due Process of Law, 1 6  U .  C .  

L A . L  R e v .  2 3 3 ,  23 5 - 2 3 8  ( 1 9 6 9 ) ;  Note. 5 6  I o w a  

L  R e v .  9 9 4 ,  9 9 9 - 1 0 0 0  ( 1 9 7 1 ) ;  Note, The Law and 
the Unbom Child, 4 6  N o t r e  D a m e  L a w .  3 4 9 ,  3 5 1 -  

3 5 4 ( 1 9 7 1 ) .

X

[***1IR22B] [***HR2S] In view of all this, wc do
not agree that, by adopting one theory of life, Texas may 
override the rights of the pregnant woman that arc at slake. 
We repeat, however, that the State docs have an impor­
tant and legitimate interest in preserving and protecting 
the health of the pregnant woman, whether she be a res­
ident of the State or a nonresident who seeks medical 
consultation and treatment there, and that it has still a n ­

o t h e r  important and legitimate interest in protecting the 
potentiality of human life. These interests arc separate 
and distinct. Each grows in substantiality as the woman 
approaches [*163] term and, al a point during pregnancy, 
each becomes "compelling."

[***111129] [***1IR30A] With respect lo the State's
important and legitimate interest in the health of the 
mother, the "compelling" point, in the light of present 
medical knowledge, is at approximately the end of the 
first trimester. This is so because of the now-cstablishcd 
medical [**732] fad, referred to above at 149, that until 
the end of the first trimester mortality in abortion may be 
less than mortality in normal childbirth. It follows that, 
from and after this point, a Stale may regulate the abortion 
procedure to the extent that the regulation reasonably re­

lates to the preservation and protection of maternal health. 
Examples of permissible [***183] stale regulation in this 
area are requirements as to the qualifications of the person 
who is to perform the abortion; as to the licensure of that 
person; as to the facility in which the procedure is to be 
performed, that is, whether it must be a hospital or may be 
a clinic or some other place of less-than-hospital status; 
as to the licensing of the facility; and the like.

[***IIR31A] Tliis means, on the other hand, that, for 
the period of pregnancy prior to this "compelling" point, 
the attending physician, in consultation with his patient, 
is free lo determine, without regulation by the Stale, that, 
in his medical judgment, the patient's pregnancy should 
be terminated. If that decision is reached, the judgment 
may be effectuated by an abortion free of in'crfcrence by 
the State.

[***IIR32A] [***IIR33A] With respect to the Stale’s 
important and legitimate interest in potential life, the 
"compelling" point is at viability. This is so because 
the fetus then presumably has the capability of mean­
ingful life outside the mother's womb. Stale regulation 
protective of fetal life after viability thus has both logi­
cal and biological justifications. If the State is interested 
in protecting fetal life after viability, it may go so far as 
to proscribe abortion [*164] during that period, except 
svhen it is necessary to preserve the life or health of the 
mother.

[***111134] Measured against these standards, Art. 1196 
of the Texas Penal Code, in restricting legal abortions lo 
those "procured or attempted by medical advice for the 
purpose of saving the life of the mother," sweeps too 
broadly. The statute makes no distinction between abor­
tions performed early in pregnancy and those performed 
later, and it limits to a single reason, "saving" the mother's 
life, the legal justification for the procedure. The statute, 
therefore, cannot survive the constitutional attack made 
upon it here.

This conclusion makes it unnecessary for us to con­
sider the additional challenge lo the Texas statute asserted 
on grounds of vagueness. Sec U n i t e d  S t a t e s  v. V u i t c h ,  4 0 2  

U . S . ,  a t  6 7 - 7 2 .

XI

[***IIR30B] [***I1R31B] [***I1R32B]
[***1IR33B] [***HR35] [***I1R36] To summarize 
and to repeat;

1. A state criminal abortion statute of the current Texas 
type, that excepts from criminality only a l i f c s a v i n g  pro­
cedure on behalf of the mother, without regard to prcg-
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nancy singe and without recognition of the other interests 
involved, is violative of (lie Due Process Clause of the 
Fourteenth Amendment.

(a) For the stage prior to approximately the end of 
the first trimester, the abortion decision and its effectua­
tion must be left to the medical judgment of the pregnant 
woman's attending physician.

(b) For the stage subsequent to approximately the end 
of the first trimester, the State, in promoting its interest in 
the health of the mother, may, if it chooses, regulate the 
abortion procedure in ways that arc reasonably related to 
maternal health.

(c) For the stage subsequent to viability, the State in 
promoting its interest in the potentiality of human life 
(*165J may, if it chooses, regulate, and even proscribe, 
abortion except where it is necessary, in appropriate med­
ical judgment, for the preservation [***184] of the life 
or health of the mother.

2. The State may define the term "physician," as it has 
been employed in the preceding paragraphs of this Part 
XI of this opinion, to mean only a physician currently 
licensed by the [**733] State, and may proscribe any 
abortion by a person who is not a physician as so defined.

In D o e  v. B o l t o n ,  p o s t ,  p. 179, procedural require­
ments contained in one of the modem abortion statutes 
arc considered. That opinion and this one, of course, arc 
to be read together. n67

n67 Neither in Ihic opinion nor in D o c  v. B o l t o n ,  

p o s t ,  p. 179. do wc discuss the father's rights, if any 
exist in the constitutional context, in the abortion 
decision. No paternal right has been asserted in 
either of the eases, and the Texas and the Georgia 
statutes on their face take no cognizance of the fa­
ther. We arc aware that some statutes recognize the 
father under certain circumstances. North Carolina, 
for example, N. C. Gen. Stat. § 14-45.1 (Supp.
1971), requires written permission for the abortion 
from the husband when the woman is a married 
minor, that is, when she is less than 18 years of 
age, 4 1  N .  C .  A .  G .  4 8 9 ( 1 9 7 1 ) ;  if the woman is an 
unmarried minor, written permission from the par­
ents is required. Wc need not now decide whether 
provisions of this kind arc constitutional.

Tliis holding, wc feel, is consistent with the rela­
tive weights of the respective interests involved, with 
the lessons and examples of medical and legal history, 
with the lenity of (lie common law, and with the demands 
of the profound problems of the present day. The deci­
sion leaves the State free to place increasing restrictions

on abortion as the period of pregnancy lengthens, so long 
as those restrictions are tailored to the recognized state in­
terests. The decision vindicates the right of the physician 
to administer medical treatment according lo his profes­
sional judgment up to the points where important [*166] 
stale interests provide compelling justifications for inter­
vention. Up to those points, the abortion decision in all its 
aspects is inherently, and primarily, a medical decision, 
and basic responsibility for it must rest with the physi­
cian. If an individual practitioner abuses the privilege of 
exercising proper medical judgment, the usual remedies, 
judicial and intra-professional, are available.

X II

Our conclusion that Art. 1196 is unconstitutional 
means, of course, that ihe Texas abortion statutes, as a 
unit, must fall. The exception of Art. 1196 cannot be 
struck down separately, for then the State would be left 
with a statute proscribing all abortion procedures no mat­
ter how medically urgent the case.

Although the District Court granted appellant Roc 
declaratory relief, it stopped short of issuing an injunc­
tion against enforcement of the Texas statutes. The Court 
has recognized that different considerations enter into a 
federal court's decision as to declaratory relief, on the 
one hand, and injunctive relief, on the other. Z w i c k l c r  

v. K o o t a ,  3 8 9  U . S .  2 4 1 ,  2 5 2 - 2 5 5  ( 1 9 6 7 ) ;  D m b r o w s k i  v. 
P f i s t c r ,  3 8 0  U . S .  4 7 9  ( 1 9 6 5 ) .  Wc arc not dealing with a 
statute that, on its face, appears to abridge free expres­
sion, an area of particular concern under D o m b m w s k i  and 
refined in Y o u n g e r  v .  H a r r i s ,  4 0 1  U . S . ,  a t  5 0 .

[***185] We find it unnecessary lo decide whether 
the District Court cncd in withholding injunctive relief, 
for we assume the Texas prosecutorial authorities will 
give full credence lo this decision that the present crimi­
nal abortion statutes of that Slate arc unconstitutional.

The judgment of the District Court as to intcrvcnor 
Hallford is reversed, and Dr. Hallford's complaint in in­
tervention is dismissed. In all other respects, the judgment 
[*167] of the District Court is affirmed. Costs are allowed 
to the appellee.

[EDITOR'S NOTE: Additional opinions by Burger, 
Douglas, and While arc published within D o c  v. B o l t o n ,  

4 1 0  U . S .  1 7 9 . 1

I t  i s  s o  o r d e r e d .

[For concurring opinion of MR. CHIEF JUSTICE 
BURGER, see p o s t ,  p. 207.]

[For concurring opinion of MR. JUSTICE 
DOUGLAS, see p o s t ,  p. 209.]

[For dissenting opinion of MR. JUSTICE WHITE,
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sec p o s t , p. 221.]

C O N C U RBY :
STEWART

CONCUR:

[***193conld]
[EDITOR'S NOTE: The page numbers of this document 
may appear to be out of sequence; however, this pag­
ination accurately rcdecls the pagination of the original 
published document ]

MR. JUSTICE STEWART, concurring.

In 1963, this Court, in F e r g u s o n  v. S k r u p a ,  3 7 2  U . S .  

7 2 6 ,  [**734] purported to sound the death knell for 
the doctrine of substantive due process, a doctrine under 
which many state laws had in the past been held to violate 
the Fourteenth Amendment. As Mr. Justice Black's opin­
ion for the Court in S k r u p a  put it: "Wc have relumed to 
the original constitutional proposition that courts do not 
substitute their social and economic beliefs for the judg­
ment of legislative bodies, who are elected to pass laws." 
I d . ,  a t  7 3 0 .  n 1

nl Only Mr. Justice Harlan failed to join the 
Court's opinion, 3 7 2  U . S . ,  a t  7 3 3 .

Barely two years later, in G r i s w o l d  v. C o n n e c t i c u t ,  3 S 1  

U . S .  4 7 9 ,  the Court held a Connecticut birth control law 
unconstitutional. In view of what had been so recently 
said in S k r u p a ,  the Court's opinion in G r i s w o l d  under­
standably did its best to avoid reliance on the Due Process 
Clause of the Fourteenth Amendment as the ground for 
decision. Yet, the Connecticut law did not violate any 
provision of the Bill of Rights, nor any other specific pro­
vision of the Constitution. n2 So it was clear [*168] tome 
then, and it is equally clear to me now, that the G r i s w o l d  

decision can be rationally understood only as a holding 
that the Connecticut statute substantively invaded the "lib­
erty" that is protected by the Due Process Clause of the 
Fourteenth Amendment. n3 As so understood, G r i s w o l d  

stands as one in a long line of prc - S k m p a  cases decided 
under the doctrine of substantive due process, and 1 now 
accept it as such.

n2 There is no constitutional right of privacy, as 
such. "[The Fourth] Amendment protects individ­
ual privacy against certain kinds of governmental 
intrusion, but its protections go further, and often 
have nothing lo do with privacy at all. Other pro­
visions of the Constitution protect personal privacy 
from other forms of governmental invasion. But the

protection of a person's g e n e r a l  right lo privacy — 
his right to be let alone by other people — is, like 
the protection of his property and of his very life, 
left largely to the law of the individual States." K a t z  

v. U n i t e d  S t a t e s ,  3 8 9  U . S .  3 4 7 ,  3 5 0 - 3 5 1  (footnotes 
omitted).

n3 This was also clear to M r .  J u s t i c e  B l a c k ,  3 8 1  

U . S . ,  a t  5 0 7  (dissenting opinion); to Mr J u s t i c e  

H a r l a n ,  3 8 1  U . S . ,  a t  4 9 9  (opinion concurring in the 
judgment); and to M R .  J U S T I C E  W H I T E ,  3 8 1  U . S . ,  

a t  5 0 2  (opinion concurring in the judgment). Sec 
also Mr. Justice Harlan's thorough and thoughtful 
opinion dissenting from dismissal of the appeal in 
P o e  v. U l l m a n ,  3 6 7  U . S .  4 9 7 ,  5 2 2 .

"In a Constitution for a free people, there can be 
no doubt that the meaning of 'liberty' must be broad 
indeed." B o a r d  o f  R e g e n t s  v .  R o t h ,  4 0 8  U . S .  5 6 4 ,  5 7 2 .  

The Constitution nowhere mentions a specific right of 
personal choice in matters of marriage and family life, 
but the "liberty" protected by the Due Process Clause 
of the Fourteenth Amendment covers more than those 
freedoms explicitly named in the Bill of Rights. Sec 
S c l i w a r c  v. B o a r d  o f  B a r  E x a m i n e r s ,  3 5 3  U . S .  2 3 2 ,  2 3 8 -  

2 3 9 ;  l***194] F i e r c e r .  S o c i e t y  o f  S i s t e r s ,  2 6 8  U . S .  5 1 0 ,  

5 3 4 - 5 3 5 ;  M e y e r  v. N e b r a s k a ,  2 6 2  U . S .  3 9 0 ,  3 9 9 - 4 0 0 .  

Cf. S h a p i r o  v, T h o m p s o n ,  3 9 4  U . S .  6 1 8 ,  6 2 9 - 6 3 0 ;  U n i t e d  

S t a l e s  v. G u e s t ,  3 8 3  U . S .  7 4 5 ,  7 5 7 - 7 5 8 ;  C a r r i n g t o n  v . 

R a s h ,  3 S 0  U . S .  8 9 ,  9 6 ;  A p t h c k c r  v. S e c r e t a r y  o f  S l a t e ,  3 7 8  

U . S .  5 0 0 ,  5 0 5 ;  K e n t  v .  D u l l e s ,  3 5 7  U . S .  1 1 6 ,  1 2 7 ;  B o l l i n g  

v. S h a r p e ,  3 4 7  U . S .  4 9 7 ,  4 9 9 - 5 0 0 ;  T r u a x  v .  R a i c h ,  2 3 9  

U . S .  3 3 .  4 1 .

[*169] As Mr. Justice Harlan once wrote: "The full 
scope of the liberty guaranteed by the Due Process Clause 
cannot be found in or limited by the precise [**735] 
terms of the specific guarantees elsewhere provided in 
the Constitution. This 'liberty' is not a scries of isolated 
points pricked out in terms of the taking of properly; the 
freedom of speech, press, and religion; the right to keep 
and bear amis; the freedom from unreasonable searches 
and seizures; and so on. It is a rational continuum which, 
broadly speaking, includes a freedom from all substantial 
arbitrary impositions and purposeless restraints . . . and 
which also recognizes, what a reasonable and sensitive 
judgment must, that certain interests require particularly 
careful scrutiny of the stale needs asserted to justify their 
abridgment." 1 ' o e  v. U l l m a n ,  3 6 7  U . S .  4 9 7 ,  5 4 3  (opinion 
dissenting from dismissal of appeal) (citations omitted). 
In the words of Mr. Justice Frankfurter, "Great concepts 
like. . .  'liberty', . .  were purposely left lo gather meaning 
from experience. For they relate to the whole domain of
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social and economic fact, and the statesmen who founded 
this Nation knew too well dial only a stagnant society re­
mains unchanged." N a t i o n a l  M u t u a l  I n s .  C o .  v. T i d e w a t e r  

T r a n s f e r  C o . ,  3 3 7  U . S .  5 8 2 ,  6 4 6  (dissenting opinion).

Several decisions of this Court make clear that free­
dom of personal choice in matters of marriage and family 
life is one of the liberties protected by the Due Process 
Clause of the Fourteenth Amendment. L o v i n g  v .  V i r g i n i a ,  

3 8 8  U . S .  I ,  1 2 ;  G r i s w o l d  v. C o n n e c t i c u t ,  s u p r a ;  P i e r c e  v. 
S o c i e t y  o f  S i s t e r s ,  s u p r a ;  M e y e r  v. N e b r a s k a ,  s u p r a .  See 
also P r i n c e  v . M a s s a c h u s e t t s ,  3 2 1  U . S .  1 5 8 ,  1 6 6 ;  S k i n n e r  

v .  O k l a h o m a ,  3 1 6  U . S .  5 3 5 , 5 4 1 .  As recently as last Term, 
in E i s e n s t a d t  v. B a i r d ,  4 0 5  U . S .  4 3 8 ,  4 5 3 ,  we recognized 
"the right of the i n d i v i d u a l ,  married or single, lo be free 
from unwarranted governmental intrusion into matters so 
fundamentally affecting a person [*170] as the decision 
whether to bear or beget a child." Thai right necessarily 
includes the right of a woman to decide whether or not 
lo terminate her pregnancy. "Certainly the interests of a 
woman in giving of her physical and emotional self during 
pregnancy and the interests that will be affected through­
out her life by the birth and raising of a child arc of a far 
greater degree of significance and personal intimacy than 
the [***195] right to send a child lo private school pro­
tected in P i e r c e  v. S o c i e t y  o f  S i s t e r s ,  2 6 8  U . S .  5 1 0  ( 1 9 2 5 ) ,  

or the right to leach a foreign language protected in M e y e r  

v. N e b r a s k a ,  2 6 2  U . S .  3 9 0 ( 1 9 2 3 ) . "  A b c l c  v .  M a r k l c ,  3 5 1

F . S u p p .  2 2 4 ,  2 2 7  ( C o n n .  1 9 7 2 ) .

Clearly, therefore, the Court today is correct in hold­
ing that the right asserted by Jane Roc is embraced within 
the personal liberty protected by the Due Process Clause 
of the Fourteenth Amendment.

It is evident that the Texas abortion statute infringes 
that right directly. Indeed, it is difficult to imagine a 
more complete abridgment of a constitutional freedom 
than that worked by (he indexible criminal statute now in 
force in Texas. The question then becomes whether the 
stale interests advanced to justify this abridgment can sur­
vive the "particularly careful scrutiny" that the Fourteenth 
Amendment here requires.

The asserted slate interests are protection of the health 
and safety of the pregnant woman, and protection of the 
potential future human life within her. These arc legit­
imate objectives, amply sufficient to permit a Slate lo 
regulate abortions as it docs other surgical procedures, 
and perhaps sufficient to permit a State to regulate abor­
tions more stringently or even to prohibit them in the late 
stages of pregnancy. But such legislation is not before us, 
and I think the Court today has thoroughly demonstrated 
that these state interests cannot constitutionally support 
the broad abridgment [**736] of personal [*171] liberty 
worked by the existing Texas law. Accordingly, I join the

Court's opinion holding that that law is invalid under the 
Due Process Clause of the Fourteenth Amendment.

DISSENTBY:

REHNQUIST

DISSENT:

[***196] MR. JUSTICE REHNQUIST, dissenting.

The Court's opinion brings lo the decision of this trou­
bling question both extensive historical fact and a wealth 
of legal scholarship. While the opinion thus commands 
my respect, I find myself nonetheless in fundamental dis­
agreement with those parts of it that invalidate the Texas 
statute in question, and therefore dissent.

I

The Court's opinion decides that a Slate may impose 
virtually no restriction on the performance of abortions 
during the first trimester of pregnancy. Our previous deci­
sions indicate that a necessary predicate for such an opin­
ion is a plaintiff [***197] who was in her first trimester 
of pregnancy at some time during the pendency or her 
lawsuit. While a party may vindicate his own constitu­
tional rights, he may not seek vindication for the rights of 
others. M o u s e  L o d g e  v. I r v i s ,  4 0 7  U . S .  1 6 3  ( 1 9 7 2 ) ;  S i e r r a  

C l u b  v. M o t i o n ,  4 0 5  U . S .  7 2 7  ( 1 9 7 2 ) .  The Court's state­
ment of facts in tliis ease makes clear, however, that the 
record in no way indicates the presence of such a plaintiff. 
Wc know only that plaintiff Roe al the time of filing her 
complaint was a pregnant woman; for aught that appears 
in this record, she may have been in her l a s t  trimester of 
pregnancy as of the date the complaint was filed.

Nothing in the Court’s opinion indicates that Texas 
might not constitutionally apply its proscription of abor­
tion as written lo a woman in that stage of pregnancy. 
Nonetheless, the Court uses her complaint against the 
Texas statute as a fulcrum for deciding that States may 
[*172] impose virtually no restrictions on medical abor­
tions performed during the f i r s t  trimester of pregnancy. 
In deciding such a hypothetical lawsuit, the Court departs 
from the longstanding admonition that it should never 
"formulate a rule of constitutional law broader than is 
required by the precise facts to which it is to be ap­
plied." L i v e r p o o l ,  N e w  Y o r k  Jt P h i l a d e l p h i a  S .  S .  C o .  

v. C o m m i s s i o n e r s  o f  E m i g r a t i o n ,  1 1 3  U . S .  3 3 ,  3 9 ( 1 8 8 5 ) .  

See also A s h w a n d c r  v. T V A ,  2 9 7  U . S .  2 8 8 ,  3 4 5  ( 1 9 3 6 )  

(Brandcis, J., concurring).

II

Even if there were a plaintiff in this ease capable of 
litigating the issue which the Court decides, I would reach 
a conclusion opposite to that reached by the Court. I have
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difficuliy in concluding, as the Court docs, that the right 
of "privacy" is involved in this ease. Texas, by the statute 
here challenged, bars the performance of a medical abor­
tion by a licensed physician on a plaintiff such as Roc. 
A transaction resulting in an operation such as this is not 
"private" in the ordinary usage of that word. Nor is the 
"privacy" that the Court finds here even a distant relative 
of the freedom from searches and seizures protected by 
the Fourth Amendment to the Constitution, which the 
Court has referred lo as embodying a right to privacy. 
K a t z  v. U n i t e d  S t a t e s ,  3 8 9  U . S .  3 4 7 ( 1 9 6 7 ) .

If the Court means by the term "privacy" no moic than 
that the claim of a person to be free from unwanted state 
regulation of consensual transactions may be a form of 
"liberty" protected by the Fourteenth Amendment, there is 
no doubt that similar claims have been upheld in our ear­
lier decisions on the basis of that liberty. I agree with the 
statement of MR. JUSTICE STEWART in his concurring 
opinion that the "liberty," against deprivation of which 
without due process the Fourteenth [*173] Amendment 
protects, embraces mote than the rights found in the Bill 
of Rights. But that [**737] liberty is not guaranteed 
absolutely against deprivation, only against deprivation 
without due process oflaw. The test traditionally applied 
in the area of social and economic legislation is whether 
or not a law such as that challenged has a rational rela­
tion to a valid slate objective. W i l l i a m s o n  v. L e e  O p t i c a l  

[***198] C o . ,  3 4 8  U . S .  4 8 3 , 4 9 1  ( 1 9 5 5 ) .  The Due Process 
Clause of Ihe Fourteenth Amendment undoubtedly does 
place a limit, albeit a broad one, on legislative power 
to enact laws such as this. If the Texas statute were to 
prohibit an abortion even where the mother's life is in 
jeopardy, I have little doubt that such a statute would 
lack a rational relation to a valid stale objective under the 
test staled in W i l l i a m s o n ,  s u p r a .  But the Court's sweep­
ing invalidation of any restrictions on abortion during the 
first trimester is impossible to justify under that standard, 
and the conscious weighing of competing factors that the 
Court's opinion apparently substitutes for the established 
test is far more appropriate lo a legislative judgment than 
to a judicial one.

The Court eschews the history of the Fourteenth 
Amendment in its reliance on the "compelling state inter­
est" test. See W e b e r  v .  A e t n a  C a s u a l t y  <£ S u r e t y  C o . ,  4 0 6  

U . S .  1 6 4 ,  1 7 9  ( 1 9 7 2 )  (dissenting opinion). But the Court 
adds a new wrinkle to this test by transposing it from the 
legal considerations associated with the Equal Protection 
Clause of the Fourteenth Amendment to this ease aris­
ing under the Due Process Clause of the Fourteenth 
Amendment. Unless I misapprehend the consequences of 
this transplanting of the "compelling state interest test," 
the Court's opinion will accomplish the seemingly impos­
sible feat of leaving this area of the law more confused

than it found it.

[*174] While the Court's opinion quotes from the dis­
sent of Mr. Justice Holmes in L o c l m c r v .  N e w  Y o r k ,  1 9 8  

U . S .  4 5 ,  7 4  ( 1 9 0 5 ) ,  the result it reaches is more closely 
attuned to the majority opinion of Mr. Justice Pcckham 
in that ease. As in L o c l u i e r  and similar eases applying 
substantive due process standards to economic and social 
welfare legislation, the adoption of the compelling slate 
interest standard will inevitably require this Court lo ex­
amine the legislative policies and pass on the wisdom of 
these policies in the very process of deciding whether a 
particular state interest put forward may or may not be 
"compelling." The decision here to break pregnancy into 
three distinct terms arid to outline the permissible restric­
tions the Slate may impose in each one, for example, 
partakes more of judicial legislation than it docs of a de­
termination of the intent of the drafters of the Fourteenth 
Amendment.

The fact that a majority of the States reflecting, after 
all, the majority sentiment in those States, have had re­
strictions on abortions for at least a century is a strong 
indication, it scents to me, that the asserted right to an 
abortion is not "so rooted in the traditions and conscience 
of our people as to be ranked as fundamental," S n y d e r  

v .  M a s s a c h u s e t t s ,  2 9 1  U . S .  9 7 ,  1 0 5  ( 1 9 3 4 ) .  Even today, 
when society's views on abortion arc changing, the very 
existence of the debate is evidence that the "right" to an 
abortion is not so universally accepted as the appellant 
would have us believe.

To reach its result, the Court neccssarilv has had to 
find within the scope of the Fourteenth Amendment aright 
that was apparently completely unknown lo the drafters 
of the Amendment. As early as 1821, [***199] the 
first state law dealing directly with abortion was enacted 
by the Connecticut Legislature. Conn. Slat., Tit. 20, §§ 
14, 16. By the time of the adoption of the Fourteenth 
[*17f] Amendment in 1S68, there were al least 36 laws 
enacted by state or territorial legislatures limiting [**738] 
abortion, n 1 Wltilc many States have amended or updated 
[*176] their laws, 21 of the laws on the books in 1868 
[***200] remain in effect today. n2 Indeed, the Texas 
statute [**739] struck down today was, as the majority 
notes, first enacted in 1857 [*177] and "has remained 
substantially unchanged to the present time." A n t e ,  at 119,

nl Jurisdictions having enacted abortion laws 
prior lo the adoption of the Fourteenth Amendment 
in 1868:

1. Alabama— Ala. Acts, c. 6, § 2(1840).

2. Arizona — Howell Code, c. 10, § 45 (1865).

3. Arkansas — Ark. Rev. Stat., c. 44, div. Ill,
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4. California — Cal. Scss. Laws, c. 99, § 45, p. 
233 (1849-1850).

5. Colorado (Terr.) — Colo. Gen. Laws of Terr, 
of Colo., 1st Scss., § 42, pp. 296-297 (1861).

6. Connecticut — Conn. Slat., Tit. 20, §§ 14,16 
(1821). By 1868, this statute had been replaced by 
another abortion law. Conn. Pub. Acts, c. 71, §§ 1, 
2, p. 65 (1860).

7. Florida — Fla. Acts 1 st Scss., c. 1637, subc. 3, 
§§10,11, subc. 8, §§ 9,10,11 (1868), as amended, 
now Fla. Slat. Ann. §§ 782.09, 7S2.10, 797.01, 
797.02.782.16(1965).

8. Georgia — Ga. Pen. Code, 4th Div., § 20 
(1833).

9. Kingdom of Hawaii — Hawaii Pen. Code, c.
12. §§ 1,2,3 (1850).

10. Idaho (Terr.) — Idaho (Terr.) Laws, Crimes 
and Punishments §§ 33,34,42, pp. 441.443 (1863).

11. Illinois— 111. Rev. Criminal Code §§ 40,41, 
46, pp. 130, 131 (1827). By 1868, tliis statute had 
been replaced by a subsequent enactment. 111. Pub. 
Laws §§ 1,2,3, p. 89 (1867).

12. Indiana — Ind. Rev. Slat. §§ 1, 3, p. 224 
(1838). By 1868 this statute had been superseded 
by a subsequent enactment. Ind. Laws. c. LXXX1, 
§2(1859).

13. Iowa (Terr.) — Iowa flerr.) Slat., lsiLegis., 
1st Scss., § 18, p. 145(1838). By 1868, this statute 
had been superseded by a subsequent enactment. 
Iowa (Terr.) Rev. Stat., c. 49, §§ 10, 13 (1843).

14. Kansas (Terr.) — Kan. (Tcnr.) Slat., c. 48, §§ 
9,10,39 (1855). By 1868, this statute had been su­
perseded by a subsequent enactment. Kan. (Terr.) 
Laws, c. 28. §§ 9. 10,37 (1859).

15. Louisiana — La. Rev. Slat., Crimes and 
Offenses § 24, p. 138(1856).

16. Maine — Me. Rev. Stat., c. 160, §§ 11, 12,
13, 14 (1840).

17. Maryland — Md. Laws, c. 179, § 2, p. 315 
(1868).

18. Massachusetts — Mass. Acts & .  Resolves, c. 
27 (1845).

19. Michigan — Mich. Rev. Stat., c. 153, §§ 32, 
33, 34, p. 662~(1S46).

Art. II, § 6(1838). 20. Minnesota (Terr.)— Minn. (Terr.) Rev. Stat., 
c. 100, §§ 10, 11, p. 493 (1851).

21. Mississippi —  Miss. Code, c. 64, §§ 8,9, p. 
958 (1848).

22. Missouri — Mo. Rev. Stat., Art. II, §§ 9,10, 
36, pp. 168,172(1835).

23. Montana (Terr.) — Mont. (Terr.) Laws, 
Criminal Practice Acts § 41, p. 184 (1864).

24. Nevada (Terr.) — Nev. (Terr.) Laws, c. 28. 
§42, p. 63 (1861).

25. New Hampshire — N. II. Laws, c. 743, § 1, 
p. 708 (1848).

26. New Jersey — N. J. Laws, p. 266 (1849).

27. New York — N. Y. Rev. Slat., pt. 4, c. 1, Tit. 
2, §§ 8, 9, pp. 12-13 (1828). By IS6S, this statute 
had been superseded. N. Y. Laws, c. 260, §§ 1-6, 
pp. 285-286 (1845); N. Y. Laws, c. 22, § I, p .  19 
(1846).

28. Ohio-Ohio Gen. Slat. §§ 111 (1), 112(2), 
p. 252(1841).

29. Oregon — Ore. Gen. Laws, Crim. Code, c. 
43, §509, p. 528 (1845-1864).

30. Pennsylvania — Pa. Laws No. 374, §§ 87, 
88,89(1860).

31. Texas — Tex. Gen. Stat. Dig., c. VII, Arts. 
531-536, p. 524 (Oldham & White 1859).

32. Vermont — Vl. Acts No. 33, § 1 (1846). By 
1868, this statute had been amended. Vt. Acts No.
57, §§ 1.3 (1S67).

33. Virginia — Va. Acts, Tit. II, c. 3, § 9, p. 96 
(1848).

34. Washington (Terr) — Wash. (Terr.) Stats., 
c. 11, §§ 37, 38, p. 81 (1854).

35. West Virginia — Sec Va. Acts., Til. II, e. 3, 
§ 9, p. 96 (1848); W. Va. Const., Art. XI, par. S 
(1863).

36. Wisconsin — Wis. Rev. Stat., c. 133, §§ 10, 
11 (1849). By 1868, tliis statute had been super­
seded. Wis. Rev. Stat., c. 164, §§ 10,11; c. 169, §§
58. 59(1858).

ti2 Abortion laws in effect in 1868 and still ap­
plicable as of August 1970:

1. Arizona (1865).
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2. Connecticut (1860).

3. Florida (1868).

4. Idaho (1863).

5. Indiana (1838).

6. Iowa (1843).

7 Maine (1840).

8. Massachusetts (1845).

9. Michigan (1846).

10. Minnesota (1851).

11. Missouri (1835).

12. Montana (1864).

13. Nevada (1861).

14. New Hampshire (1848),

15. New Jersey (1849).

16. Ohio (1841).

17. Pennsylvania (1860).

18. Texas (1859).

19. Vermont (1867).

20. West Virginia (1863).

21. Wisconsin (185S).

There apparently was no question concerning the va­
lidity of this provision or of any of the other slate statutes 
when the Fourteenth Amendment was adopted. The only 
conclusion possible from this history is that the drafters 
did not intend to have the Fourteenth Amendment with­
draw from the Slates the power to legislate with respect 
to this matter.

Ill

Even if one were lo agree that the case that the Court 
decides were here, and that the enunciation of the sub­
stantive constitutional law in the Court's opinion were 
proper, the actual disposition of the case by the Court is 
still difficult to justify. The Texas statute is struck down 
in  toto, even though the Court apparently concedes that at 
later periods of pregnancy Texas might impose these self­

same statutory limitations on abortion. My understanding 
of past practice is that a statute found [*178] to be 
invalid as applied to a particular plaintiff, but not uncon­
stitutional as a whale, is not simply "struck down" but is, 
instead, declared unconstitutional as applied to the fact 
situation before the Court. Y i c k  W o  v. H o p k i n s ,  1 1 8  U . S .  

3 5 6  ( 1 8 8 6 ) ;  S i r e d  v. N e w  Y o r k ,  3 9 4  U . S .  5 7 6  ( 1 9 6 9 ) .

For all of the foregoing reasons, 1 respectfully dissent.
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US L  Ed Digest, Abortion 1; Appeal and Error 327, 428, 
1208, 1656, 1662; Constitutional Law 101, 521, 525, 
526; Courts 762,763; Declaratory Judgments 8; Rules of 
Court 3, 5; Statutes 26

ALR Digests, Abortion 1-3; Constitutional Law 145,445, 
452,525,715,715.5.751

L Ed Index to Anno, Abortion; Abstention Doctrine; 
Appeal and Error; Constitutional Law; Declaratory 
Judgments; Due Process of Law; Physicians and 
Surgeons; Police Power; Statutes

ALR Quick Index, Abortion; Appeal and Error; 
Constitutional Law; Declaratory Judgments; Due Process 
of Law; Physicians and Surgeons; Police Power; Statutes

Federal Quick Index, Abortion; Abstention Doctrine; 
Appeal and Error; Constitutional Law; Declaratory 
Judgments; Due Process of Law; Physicians and 
Surgeons', Police Power; Statutes

Annotation References:

Validity, under Federal Constitution, ol abortion laws. 
3 5  L  E d  2 d  7 3 5 .
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PLANNED PARENTHOOD OF SOUTHEASTERN PENNSYLVANIA, ET AL., 
PETITIONERS 91-744 v. ROBERT P. CASEY, ET AL., ETC. ROBERT P. CASEY, ET 

AL., ETC., PETITIONERS 91-902 v. PLANNED PARENTHOOD OF SO U nIEASTERN
PENNSYLVANIA ET AL.

No. 91-744

L E X S E E  505 U.S. 833,A T  894

SUPREME COURT OF T11E UNITED STATES

5 0 5  U . S .  S 3 3 ;  1 J 2  S .  C t .  2 7 9 1 ;  1 2 0  L  E d .  2 d  6 7 4 ;  1 9 9 2  U . S .  x E X I S  4 7 5 1 ;  6 0  U . S . L W .  4 7 9 5 ;  

9 2  D a i l y  J o u r n a l  D A R  S 9 S 2 ;  6  F l a .  L  W e e k l y  F e d .  S  6 6 3

April 22,1992, Argued 
June 29,1992, Decided *

* Together with No. 91-902, Casey, Governor of Pennsylvania, et al. v. Planned 
Parenthood of Southeastern Pennsylvania ct al., also tin certiorari to the same court.

SUBSEQUENT HISTORY:

As Amended July 2,1992.

PRIO R HISTORY: ON WRITS OF CERTIORARI TO 
THE UNITED STATES COURT OF APPEALS FOR 
THE THIRD CIRCUIT.

DISPOSITION: 9 4 7  F .  2 d  6 S 2 :  No. 91-902, affirmed; 
No. 91-744, affirmed in part, reversed in part, and re­
manded.

LexisNexis (TM) HEADNOTES- Core Concepts:

SYLLA B U S: At issue arc five provisions of the 
Pennsylvania Abortion Control Act or 1982: § 3205, 
which requires that a woman seeking an abortion give her 
informed consent prior to the procedure, and specifics that 
she be provided with certain information al least 24 hours 
before the abortion is performed; § 3206, which mandates 
the informed consent of one parent for a minur to obtain 
an abortion, but provides a judicial bypass procedure; § 
3209, which commands that, unless certain exceptions 
apply, a married woman seeking an abortion must sign 
a statement indicating that she has notified her husband; 
§ 3203, which defines a "medical emergency" that will 
excuse compliance with the foregoing requirements; and 
§§ _207(b), 3214(a), and 3214(0, which impose certain 
reporting requirements on facilities providing abortion 
services. Before any of the provisions look cITcct, the pe­
titioners. live abortion clinics and a physician represent­
ing himself and a clxss of doclors who provide abortion

services, brought this suit seeking a declaratory judgment 
that each of the provisions was unconstitutional on its 
face, as well as injunctive relief. The District Court held 
all the provisions unconstitutional and permanently en­
joined their enforcement. The Court of Appeals affirmed 
in part and reversed in part, striking down the husband 
notification provision but upholding the others.

H e l d :  The judgment in No. 91-902 is affirmed; the judg­
ment in No. 91-744 is affirmed in part and reversed in 
part, and the case is remanded.

JUSTICE O'CONNOR. JUSTICE KENNEDY, and 
JUSTICE SOUTER delivered the opinion of the Court 
with respect to Parts I, II, and III, concluding that con­
sideration of the fundamental constitutional question re­
solved by R o e  v. W a d e .  4 1 0  U . S .  1 1 3 ,  3 5  L  E d .  2 d  1 4 7 ,  

0 3  S .  C t .  7 0 5 ,  principles of institutional integrity, and the 
rule of A a r c  d e c i s i s  require that R u e ' s  essential holding be 
retained and reaffirmed as to each of its three parts: (1) a 
recognition of a woman's right to choose to have an abor­
tion before fetai viability and to obtain it without undue 
interference from the Slate, whose prcviabilily interests 
are not strong enough to support an abortion prohibition 
or the imposition of substantial obstacles to the woman's 
effective right to elect the procedure; (2) a confirmation 
of the Stale's power lo restrict abortions after viability, if 
the law contains exceptions for pregnancies endangering 
a woman's life or health; and (3) the principle that the 
Stale has legitimate interests from the outset of the preg­
nancy in protecting the Stealth of the woman and the life 
of the fetus that may become u child I p. ?  "■
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(a) A reexamination of the principles that define the 
woman's rights and the State's authority regarding abor­
tions is required by the doubt this Court's subsequent 
decisions have cast upon the meaning and reach of R o c ' s  

central holding, by the fact that THE CHIEF JUSTICE 
would overrule R o c ,  and by the necessity that state and 
federal courts and legislatures have adequate guidance on 
the subject. Pp. 844-845.

(b) R o c  determined that a woman's decision to terminate 
her pregnancy is a "liberty" protected against state inter­
ference by the substantive component of the Due Process 
Clause of the Fourteenth AmendTicnt. Neither the Bill 
of Rights nor the specific practice-, of States al .he time 
of the Fourteenth Amendment’s adoption marks the outer 
limits of the substantive sphere of such "liberty." Rather, 
the adjudication of substantive due process claims may 
require this Court to exercise its reasoned judgment in 
determining the boundaries between the individual's lib­
erty and the demands of organized society. The Court's 
decisions have afforded constitutional protection to per­
sonal decisions relating to marriage, see, c .  g . ,  L o v i n g  v. 
V i r g i n i a ,  3 8 8  U . S .  1 .  1 8  L  E d .  2 d  1 0 1 0 ,  8 7  S .  C l .  1 8 1 7 ,  

,/rocrcation, S k i n n c r v .  O k l a h o m a  c x r c l .  W i l l i a m s o n ,  3 1 6  

U . S .  5 3 5 ,  S 6  L  E d .  76.5, 6 2  S .  C l .  1 1 1 0 ,  family relation­
ships, P r i n c e  v. M a s s a c h u s e t t s ,  3 2 1  U . S .  1 5 8 ,  8 8  L  E d .  

6 4 5 ,  6 4  S .  C t .  4 3 8 ,  child rearing and education, P i e r c e  

V. S o c i e t y  o f  S i s t e r s ,  2 6 8  U . S .  5 1 0 ,  6 9  L  E d .  1 0 7 0 ,  4 5  

S .  C t .  5 7 1 ,  and contraception, G r i s w o l d  v. C o n n e c t i c u t ,  

3 8 !  U . S .  4 7 9 .  1 4  L  E d .  2 d  5 1 0 ,  8 5  S .  C l .  1 6 7 8 ,  and 
have recognized the right of the individual to be free from 
unwarranted governmental intrusion into matters so fun­
damentally affecting a person as the decision whether to 
bear or beget a child, E i s e n s t a d t  v. B a i r d ,  4 0 5  U . S .  4 3 8 ,  

4 5 3 ,  3 1  L  E d .  2 d  3 4 9 ,  9 2  S .  C t .  1 0 2 9 .  R o c ' s  central hold­
ing properly invoked the reasoning and tradition of these 
precedents. Pp. 846-853.

(c) Application of the doctrine of s t a r e  d e c i s i s  confirms 
that R o c ' s  essential holding should he reaffirmed. In re­
examining that holding, the Court's judgment is informed 
by a series of prudential and pragmatic considerations 
designed lo test the consistency of overruling the hold­
ing with the ideal of the rule of law, and to gauge the 
respective costs of reaffirming and overruling. Pp. 854- 
855.

(d) Although R o c  has engendered opposition, it has in no 
sense proven unworkable, representing as it docs a simple 
limitation beyond which a state law is unenforceable. P. 
855.

(cj The Roe rule's limitation on state power could not be

repudiated without serious inequity to people who, for 
two decades of economic and social developments, have 
organized intimate relationships and made choices that 
define their views of themselves and their places in soci­
ety, in reliance on the availability of abortion in the event 
that contraception should fail. The ability of women to 
participate eqm y in the economic and social life of the 
Nation has been facilitated by their ability to control thci 
reproductive lives. The Constitution serves human values, 
and while the effect of reliance on R o e  cannot be exactly 
measured, neither can the certain costs of overruling R o e  

for people who have ordered their thinking and living 
around that ease be dismissed, Pp. 855-856.

(f) No evolution of legal principle has left R o e ' s  central 
rule a doctrinal anachronism discounted by society. If 
R o c  is placed among the eases exemplified by G r i s w o l d ,  

s u p r a ,  it is dearly in no jeopardy, since subsequent con­
stitutional developments have neither disturbed, nor do 
they threaten to diminish, the liberty recognized in such 
eases. Similarly, if R o e  is seen as slating a rule of personal 
autonomy and bodily integrity, akin to cases recognizing 
limits on governmental power to mandate medical treat­
ment or to bar its rejection, this Court's posl-/?oe decisions 
accord with R o e ' s  view that a Stale's interest in the pro­
tection of life falls short of justifying any plenary override 
of individual liberty claims. See, c .  g . ,  C r u z a n  v. D i r e c t o r ,  

M o .  D e p t ,  o f  H e a l t h .  4 9 7  U . S .  2 6 1 ,  2 7 8 ,  1 1 1  L  E d .  2 d  

2 2 4 ,  1 1 0  S .  C t .  2 8 4 1 .  Finally, if R o c  is classified as s u i  

g e n e r i s ,  there clearly has been no erosion of its central de­
termination. It was expressly reaffirmed in A k r o n  v. A k n m  

C e n t e r  f o r  R e p r o d u c t i v e  H e a l t h ,  I n c . ,  4 6 2  U . S .  4 1 6 ,  7 6  L  

E d .  2 d  6 8 7 ,  1 0 3  S .  C t .  2 4 8 1  ( A k r o n  I ) ,  and T h o r n b u r g h  

v. A m e r i c a n  C o l l e g e  o f  O b s t e t r i c i a n s  a n d  G y n e c o l o g i s t s ,  

4 7 6  U . S .  7 4 7 ,  9 0  L .  E d .  2 d  7 7 9 ,  1 0 6  S .  C t .  2 1 6 9 ;  and, in 
W e b s t e r  v. R e p r o d u c t i v e  H e a l t h  S e r v i c e s ,  4 9 2  U . S .  4 9 0 ,  

1 0 6  L  E d .  2 d  4 1 0 ,  1 0 9  S .  C t .  3 0 4 0 ,  a majority either 
voted to reaffirm or declined to address the constitutional 
validity of R o e ' s  central holding. Pp. 857-859.

(g) No change in R o c ' s  factual undcrpinn;ng has left its 
central holding obsolete, and none supports an argument 
for its overruling. Although subsequent maternal health 
care advances allow for later abortions safe lo the preg­
nant woman, and post- R o e  neonatal care developments 
have advanced viability to a point somewhat earlier, these 
facts go only to the scheme of lime limits on the realiza­
tion of competing interests. Thus, any later divergences 
from the factual premises of R o e  have no bearing on the 
validity of its central holding, that viability marks the 
earliest point at which the State's interest in fetal life is 
constitutionally adequate to justify a legislative ban on 
nonthcrapcutic abortions. The soundness or unsoundncss 
of that constitutional judgment in no sense turns on when
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viability occurs. Whenever it may occur, its attainment 
will continue lo serve as the critical fact. P. 860.

(h) A comparison between R o c  and two decisional lines 
of comparable significance — the line identified with 
L o c h n e r  v. N e w  Y o r k .  J 9 S  U . S .  4 5 .  4 9  L  E d .  9 3 7 ,  2 5  S .  

C t .  5 3 9 ,  and the line that began with P l c s s y  v. F e r g u s o n ,  

1 6 3  U . S .  5 3 7 ,  4 1  L  E d .  2 5 6 .  1 6  S .  C t .  1 1 3 8  -  confirms 
the result reached here. Those lines were overruled — by, 
respectively, W e s t  C o a s t  H o t e l  C o .  v. P a r r i s h ,  3 0 0  U . S .  

3 7 9 .  8 1  L  E d .  7 0 3 .  5 7  S .  C t .  5 7 8 ,  and B r o w n  v. B o a r d  o f  

E d u c a t i o n .  3 4 7  U . S .  4 8 3 ,  9 8  L  E d .  8 7 3 ,  7 4  S .  C t .  6 S 6  -  

on the basis of facts, or an understanding of facts, changed 
from those which furnished the claimed justifications for 
the earlier constitutional resolutions. The ovcmiling deci­
sions were comprehensible to the Nation, and defensible, 
as theCourt's responses to changed circumstances. In con­
trast, because neither the factual underpinnings of R o e ' s  

central holding nor this Court's understanding of it has 
changed (and because no other indication of weakened 
precedent has been shown), the Court could not pretend 
to be reexamining R o c  with any justification beyond a 
present doctrinal disposition to come out differently from 
the R o c  Court. That is an inadequate basis for overruling 
a prior ease. Pp. 861-S64.

(i) Overruling R o c ' s  central holding would not only reach 
an unjustifiable result under s t a r e  d e c i s i s  principles, but 
would seriously weaken the Court's capacity lo exercise 
the judicial power and to function as the Supreme Court 
of a Nation dedicated to the rule cT law. Where the Court 
acts to resolve the sort of unique intensely divisive con­
troversy reflected in R o e ,  its dcc’sion has a dimension not 
present in normal eases and is entitled to rare precedential 
force to counter the inevitable efforts to overturn it and 
lo thwart its implementation. Only the most convincing 
justification under accepted standards of precedent could 
suffice to demonstrate that a later decision ovcmiling the 
first was anything but a surrender to political pressure and 
an unjustified repudiation of the principle on which the 
Court staked its authority in the first instance. Moreover, 
the country's loss of confidence in the Judiciary would 
be underscored by condemnation for the Court's failure 
to keep faith with those who support the decision at a 
cost to themselves. A decision to overrule R o e ' s  essential 
holding under the existing circumstances would address 
error, if error there was, at the cost of both profound and 
unnecessary damage to the Court’s legitimacy and to the 
Nation's comrfiilmcnt to the rule of law. Pp. 864-869.

JUSTICE O'CONNOR. JUSTICE KENNEDY, and 
JUSTICE SOUTER concluded in Part IV that an exam­
ination of R o c  v. W a d e ,  4 1 0  U . S .  1 1 3 .  3 5  L  E d .  2 d  1 4 7 ,  

9 3  S .  C t .  7 0 5 ,  and subsequent eases, reveals a number of

guiding principles that should control the assessment of 
the Pennsylvania statute:

(a) To protect the central right recognized by R o c  while 
at the same lime accommodating the State's profound in­
terest in potential life, see i d . ,  a t  1 6 2 ,  the undue burden 
standard should be employed. An undue burden exists, 
and therefore a provision of law is invalid, if its purpose 
or effect is to place substantial obstacles in the path of a 
woman seeking an abortion before the fetus attains via­
bility.

(b) R o c ' s  rigid trimester framework is rejected. To pro­
mote the Stale's interest in potential life throughout preg­
nancy, the State may lake measures to ensure that the 
woman's choice is informed. Measures designed to ad­
vance this interest should not be invalidated if their pur­
pose is to persuade the woman to choose childbirth over 
abortion. These measures must not be an undue burden 
on the right.

(c) As with any medical procedure, the Stale may enact 
regulations to further the health or safety of a woman seek­
ing an abortion, but may not impose unnecessary health 
regulations that present a substantial obstacle to a woman 
seeking an abortion.

(d) Adoption of the undue burden standard docs not dis­
turb R o e ' s  holding that regardless of whether exceptions 
arc made for particular circumstances, a Stale may not 
prohibit any woman from making the ultimate decision to 
terminate her pregnancy before viability.

(c) R o c ' s  holding that "subsequent to viability, the Stale 
in promoting its interest in the potentiality of human life 
may, if it chooses, regulate, and even proscribe, abor­
tion except where it is necessary, in appropriate medical 
judgment, for the preservation of the life or health of the 
mother" is also reaffirmed. I d . ,  a t  1 6 4 - 1 6 5 .  Pp. 869-879.

JUSTICE O'CONNOR, JUSTICE KENNEDY, and 
JUSTICE SOUTER delivered the opinion of the Court 
with respect to Parts V-A and V-C, concluding that:

I . As construed by the Court of Appeals, § 3203’s med­
ical emergency definition is ,mended to assure that com­
pliance with the State’s abortion regulations would not 
in any way pose a significant threat lo a woman's life or 
health, and thus docs not violate the essential holding of 
R o e ,  s u p r a ,  a t  1 6 4 .  Although the definition could be in­
terpreted in an unconstitutional manner, this Court defers 
to lower federal court interpretations of state law unless 
they amount to "plain” error. Pp. 879-880.
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2. Section 3209’s husband notification provision consti­
tutes an undue burden and is therefore invalid. A sig­
nificant number of women will likely be prevented from 
obtaining :>n abortion just as surely as if Pennsylvania had 
outlawed the procedure entirely. The fact that § 3209 may 
affect fewer than one percent of women seeking abortions 
does not save it from facial invalidity, since the proper fo­
cus of constitutional inquiry is the group for whom the 
law is a restriction, not the group for whom it is irrele­
vant. Furthermore, it cannot be claimed that the father's 
interest in the fetus' welfare is equal to the mother's pro­
tected liberty, since it is an inescapable biological fact that 
stale regulation with respect to the fetus will have a far 
greater impact on the pregnant woman's bodily integrity 
than it will on the husband. Section 3209 embodies a 
view of marriage consonant with the common-law status 
of married women but repugnant lo this Court's present 
understanding of marriage and of the nature of the rights 
secured by the Constitution. Sec P l a n n e d  P a r e n t h o o d  o f  

C e n t r a l  M o .  v. D a n f o r t l i ,  4 2 8  U . S .  5 2 ,  6 9 ,  4 9  L  E d .  2 d  

7 8 S ,  9 6  S .  C t .  2 8 3 1 .  Pp. 887-898.

JUSTICE O'CONNOR, JUSTICE KENNEDY, and 
JUSTICE SOUTER, joined by JUSTICE STEVENS, 
concluded in Part V -E  that all of the statute’s record­
keeping and reporting requirements, except that relating 
to spousal notice, arc constitutional. The reporting pro­
vision relating to the reasons a married woman has not 
notified her husband that she intends to have an abortion 
must be invalidated because it places an undue burden on 
a woman's choice. Pp. 900-901.

JUSTICE O'CONNOR, JUSTICE KENNEDY, and 
JUSTICE SOUTER concluded in Pans V -B  and V-D 
that:

I. Section 3205's informed consent puvision is not an 
undue burden on a woman's constitutional right lo decide 
to terminate a pregnancy. To the extent A k r o n  1 , 4 6 2  U . S .  

a t  4 4 4 ,  and T h o r n b u r g h ,  4 7 6  U . S .  a t  7 6 2 ,  find a con­
stitutional violation when the government requires, as it 
does here, the giving of truthful, nonmislcading infor­
mation about the nature of the abortion procedure, the 
attendant health risks and those of childbirth, and the 
"probable gestational age" of the fetus, those cases arc 
inconsistent with R o c ' s  acknowledgment of an important 
interest in potential life, and arc overruled. Requiring that 
the woman be infonned of the availability or informa­
tion relating to the consequences to the fetus does not 
interfere with a constitutional right of privacy between 
a pregnant woman and her physician, since the doctor- 
paticnt relation is derivative of the woman's position, .nd 
does not underlie or override the abortion right. Moreover, 
the physician's First Amendment rights not lo speak arc

implicated only as part of the practice of medicine, which 
is licensed and regulated by the Stoic. There is no evi­
dence here that requiring a doctor to give the required 
information would amount lo a substantial obstacle to a 
woman seeking an abortion. The premise behind A k r o n  

I ' s  invalidation of a waiting period between the provision 
of the information deemed necessary to informed consent 
and the performance of an abortion, 4 6 2  U . S .  a t  4 5 0 ,  is 
also wrong. Although § 3205's 24-hour wailing period 
may make some abortions more expensive and less con­
venient, it cannot be said that it is invalid on the present 
record and in the context or this facial challenge. Pp. 881 -  
S87.

2. Section 3206's one-parent consent requirement and ju­
dicial bypass procedure arc constitutional. Sec. c .  g . ,  O h i o  

v. A k r o n  C e n t e r  f o r  R e p r o d u c t i v e  H e a l t h ,  4 9 7  U . S .  5 0 2 ,  

5 1 0 - 5 1 9 ,  1 1 1  L  E d .  2 d  4 0 5 ,  1 1 0  S .  C t .  2 9 7 2 .  Pp. 899- 
900.

JUSTICE BLACKMUN concluded that application of the 
strict scrutiny standard of review required by this Court’s 
abortion precedents results in the invalidation " all the 
challenged provisions in the Pennsylvania statute, includ­
ing the reporting requirements, and therefore concurred in 
the judgment that the requirement that a pregnant woman 
report her reasons for failing to provide spousal notice is 
unconstitutional. Pp. 930,934-936.

THE CHIEF JUSTICE, joined by JUSTICE WHITE, 
JUSTICE SCAL1A, and JUSTICE THOMAS, concluded 
that:

1. Although R o c  v .  W a d e ,  4 1 0  U . S .  1 1 3 ,  3 5  L  E d .  2 d  

1 4 7 ,  9 3  S .  C t .  7 0 5 ,  is not directly implicated by the 
Pennsylvania statute, which simply regulates and does 
not proliibit abortion, a reexamination of the "fundamen­
tal right" R o c  accorded to a woman's decision to abort a 
fetus, with the concomitant requirement that any state 
regulation of abortion survive "strict scrutiny," i d . ,  a t  

1 5 4 - 1 5 6 ,  is warranted by the confusing and uncertain 
state of this Court's post-A’oe decisional law. A review 
of post-Jv'oe cases demonstrates both that they have ex­
panded upon R o e  in imposing increasingly greater re­
strictions on the Slates, sec T h o r n b u r g h  v. A m e r i c a n  

C o l l e g e  o f  O b s t e t r i c i a n s  a n d  G y n e c o l o g i s t s ,  4 7 6  U . S .  

7 4 7 ,  7 S 3 ,  9 0  L  E d .  2 d  7 7 9 ,  1 0 6  S .  C t .  2 1 6 9  (Burger,
C. J., dissenting), and that the Court has become increas­
ingly more divided, none of the last three such decisions 
having commanded a majority opinion, sec O h i o  v. A k r o n  

C e n t e r  f o r  R e p r o d u c t i v e  H e a l t h ,  4 9 7  U . S .  5 0 2 ,  I I I  L  

E d .  2 d  4 0 5 ,  1 1 0  S .  C t .  2 9 7 2 ;  H o d g s o n  v>. M i n n e s o t a ,  4 9 7  

U . S .  4 1 7 ,  1 1 1  L  E d .  2 d  3 4 4 ,  1 1 0  S .  C t .  2 9 2 6 ;  W e b s t e r  

v. R e p r o d u c t i v e  H e a l t h  S c / v i c e s ,  4 9 2  U . S .  4 9 0 ,  1 0 6  L
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E d .  2 d  4 J O ,  1 0 9  S .  C t .  3 0 4 0 .  Ti.is confusion and uncer­
tainly complicated the task of the Court of Appeals, which 
concluded that the "undue burden" standard adopted by 
JUSTICE O'CONNOR in W e b s t e r  and H o d g s o n  governs 
the present eases. Pp. 944-951.

2. The R o e  Court reached too far when it analogized the 
right to abort a fetus lo the rights involved in P i e r c e  v. 
S o c i e t y  o f  S i s t e r s ,  2 6 S  U . S .  5  J O ,  6 9  L  E d .  1 0 7 0 ,  4 5  S .  C t .  

5 7 1 ;  M e y e r  v. N e b r a s k a ,  2 6 2  U . S .  3 9 0 ,  6 7  L  E d .  1 0 4 2 ,  

4 3  S .  C t .  6 2 5 ;  L o v i n g  v .  V i r g i n i a ,  3 8 8  U . S .  1 , 1 8  L  E d  2 d  

1 0 1 0 ,  8 7  S .  C l .  1 8 1 7 ;  and G r i s w o l d  v. C o n n e c t i c u t ,  3 8 1  

U . S .  4 7 9 ,  1 4  L  E d .  2 d  5 1 0 ,  8 5  S .  C l .  1 6 7 8 ,  and thereby 
deemed the right to abortion to be "fundamental." None 
of these decisions endorsed an all-encompassing "right 
of privacy," as h o e ,  s u p r a ,  a t  1 5 2 - 1 5 3 ,  claimed. Because 
abortion involves the purposeful termination of poten­
tial life, the abortion decision must be recognized as s u i  

g e n e r i s ,  different in kind from the rights protected in the 
earlier eases under the rubric of personal or family pri­
vacy and autonomy. And the historical traditions of the 
American people — as evidenced by the English common 
law and by the American abortion statutes in existence 
^oth at the time of the Fourteenth Amendment's adoption 
and R o e ' s  issuance — do not support the view that the right 
to terminate one's pregnancy is "fundamental." Thus, en­
actments abridging that right need not be subjected to 
strict scrutiny. Pp. 951-953,

3. The undue burden standard adopted by the joint opinion 
of JUSTICES O'CONNOR, KENNEDY, and SOUTER 
has no basis in constitutional law and will not result in 
the sort of simple limitation, easily applied, which the 
opinion anticipates. To evaluate abortion regulations un­
der that standard, judges will have to make the subjective, 
unguided detei.ninalion whether the regulations place 
"substantial obstacles" in the path of a woman seeking 
an abortion, undoubtedly engendering a variety of con­
flicting views. The standard presents m.thing more work­
able than the trimester framework the joint opinion dis­
cards, and will allow the Court, under the guise of the 
Constitution, lo continue to impart its own preferences 
on the Stales in the form of a complex abortion code. Pp. 
964-966.

4. The correct analysis is that set forth by the plurality 
opinion in W e b s t e r ,  s u p r a :  A woman's interest in hav­
ing an abortion is a form of liberty protected by the Due 
Process Clause, but States may regulate abortion pro­
cedures in ways rationally related lo a legitimate stale 
interest. P. 966.

5. Section 3205’s requirements arc rationally related to 
the State’s legitimate interest in assuring that a woman's

consent to an abortion be fully informed. The require­
ment that a physician disclose certain information about 
the abortion procedure and its risks and alternatives is not 
a large burden and is clearly related to maternal health 
and the State's interest in informed consent. In addition, 
a Slate may rationally decide that physicians arc better 
qualified than counselors to impart this information and 
answer questions about the abortion alternatives' medical 
aspects. The requirement that information be provided 
about the availability of paternal child support and state- 
funded alternatives is also related lo the State's informed 
consent interest and furthers the State's interest in preserv­
ing unbom life. That such information might create some 
uncertainty and persuade some women lo forgo abortions 
only demonstrates that it might make a difference and is 
therefore relevant to a woman's informed choice. In light 
of this plurality's rejection of R o c ' s  "fundamental right" 
approach to this subject, the Court's contrary holding in 
T h o r n b u r g h  is not controlling here. For the same reason, 
this Court's previous holding invalidating a State's 24- 
hour mandatory wailing period should not be followed. 
The wailing period helps ensure that a woman's decision 
to abort is a well-considered one, and rationally furthers 
the State's legitimate interest in maternal health and in 
unbom liic. It may delay, but docs not prohibit, abortions; 
and both it and the informed consent provisions do not 
apply in medical emergencies. Pp. 966-970.

6. The statute's parental consent provision is entirely con­
sistent with this Court's previous decisions involving such 
requirements. See, c .  g . ,  P l a n n e d  P a r e n t h o o d  A s s n .  o f  

K a n s a s  C i t y ,  M o . ,  I n c .  v .  A s h c r o f t ,  4 6 2  U . S .  4 7 6 ,  7 6  L  

E d .  2 d  7 3 3 ,  1 0 3  S .  C t .  2 5 1 7 .  It is reasonably designed to 
further the Stale's impor'ant and legitimate interest "in the 
welfare of its young citizens, whose immaturity, inexpe­
rience, and lack of judgment may sometimes impair their 
ability lo exercise their rights wisely." H o d g s o n ,  s u p r a ,  a t  

4 4 4 .  Pp. 970-971.

7. Section 3214(a)'s requirement that abortion facilities 
tile a report on each aborlior . t  constitutional because it 
rationally furthers the State's legitimate interests in ad­
vancing the slate of medical knowledge concerning ma­
ternal health and prenatal life, in gathering statistical in­
fonnation with respect to patients, and in ensuring com­
pliance with other provisions of the Act, while keeping 
the reports completely confidenlia1. Public disclosure of 
other reports made by facilities receiving public funds — 
those identifying the facilities and any parent, subsidiary, 
or affiliated organizations, § 3207(b), and those revealing 
the total number of abortions performed, broken down by 
trimester, § 3214(0 - arc rationally related to the State's 
legitimate interest in i [forming taxpayers as to who is 
benefiting from public funds and what services the funds
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arc supporting; and records relating to the expenditure of 
public funds are generally available to the public under 
Pennsylvania law. Pp. 976-977.

JUSTICE SCAL1A, joined by THE CHIEF JUSTICE, 
JUSTICE WHITE, and JUSTICE THOMAS, concluded 
that a woman's decision to abort her unbom child is 
not a constitutionally protected "liberty" because (1) the 
Constitution says absolutely nothing about it, and (2) the 
longstanding traditions of American society have permit­
ted it lo be legally proscribed. See, e .  g „  O h i o  v. A k r o n  

C e n t e r  f o r  R e p r o d u c t i v e  H e a l t h ,  4 9 7  U . S .  5 0 2 ,  5 2 0 ,  1 1 1  

L .  E d .  2 d 4 0 5 ,  1 1 0 S .  C t .  2 9 7 2  (SCALIA, J., concurring). 
The Pennsylvania statute should be upheld in its entirety 
under the rational basis test. Pp. 979-981.

COUNSEL: Kathryn Kolbcrt argued the cause for pe­
titioners in No. 91-744 and respondents in No. 91-902. 
With her on the briefs were Janet Benshoof, Lynn M. 
Paltrow, Rachael N. Pine, Steven R. Shapiro, John A. 
Powell, Linda J. Wharton, and Carol E. Tracy.

Ernest D. Preale, Jr., Attorney General of Pennsylvania, 
argued the cause for respondents in No. 91-744 and pe­
titioners in No. 91-902. With him on the brief were John
G. Knorr III, Chief Deputy Attorney General, and Kate 
L. Mcrshimcr, Senior Deputy Attorney General.

Solicitor General Stan argued the cause for the United 
States as amicus curiae in support of respondents in No. 
91-744 and petitioners in No. 91-902. With him on the 
brief were Assistant Attorney General Gerson, Paul J. 
Larkin, Jr., Thomas G. Hungar, and Alfred R. Mollin. +

+ Jriefs of amici curiae were filed for the Stale 
of New York cl al. by Robert Abrams, Attorney 
General of New York, Jerry Boone, Solicitor 
General, Mary Ellen Bums, Chief Assistant 
Attorney General, and Sanford M. Cohen, Donna
I. Dennis, Marjorie Fujiki, and Shelley B. Mayer, 
Assistant Attorneys General, and John McKcman, 
Governor of Maine, and Michael E. Carpenter, 
Attorney General, Richard Blumcnthal, Attorney 
General of Connecticut, Charles M. Obcrly III, 
Attorney General of Delaware, Warren Price III, 
Attorney General of Hawaii, Roland W. Burns, 
Attorney General of Illinois, Bonnie J. Campbell, 
Attorney General of Iowa, J. Joseph Curran, Jr., 
Attorney General of Maryland, Scott Harshbargcr, 
Attorney General of Massachusetts, Frankie Sue 
Del Papa, Attorney General of Nevada, Robert 
J. Del Tufo, Attorney Genera) of New Jersey, 
Tom Udall. Attorney General of New Mexico, 
Lacy H. Thornburg, Attorney General of North

Carolina, James E. O’Neil, Attorney General of 
Rhode Island, Dan Morales, Attorney General of 
Texas, Jeffrey L. Amcstoy, Attorney General of 
Vermont, and John Payton, Corporation Counsel 
of District of Columbia; for the Slate of Utah 
by R. Paul Van Dam, Attorney General, and 
Mary Anne Q. Wood, Special Assistant Attorney 
General; for the City of New York ct a), by O. 
Peter Sherwood, Conrad Harper, Janice Goodman, 
Leonard J. Kocmcr, Loma Bade Goodman, Gail 
Rubin, and Julie Mcrtus; for 17S Organizations 
by Pamela S. Karlan and Sarah Weddington; for 
Agudath Israel of America by David Zwicbcl; for 
the Alan Guttmacher Institute ct al. by Colleen 
K. Connell and Dorothy B. Zimbrakos; for the 
American Academy of Medical Ethics by Joseph 
W. Dcllapcnna; for the American Association 
of Prolife Obstetricians and Gynecologists ct al. 
by William Bentley Ball, Philip J. Mumcn, and 
Maura K. Quinlan; for the American College of 
Obstetricians and Gynecologists ct al. by Carter
G. Phillips, Ann E. Allen, Laurie R. Rockett, 
Joel I. Klein, Nadine Taub, and Sarah C. Carey; 
for the American Psychological Association by 
David W. Ogden; for Texas Black Americans 
for Life by Lawrence J. Joyce and Craig H. 
Greenwood; for Catholics United for Life ct al. 
by Thomas Patrick Monaghan, Jay Alan Sckulow, 
Walter M. Weber, Thomas A. Glcssncr, Charles
E. Rice, and Michael J. Laird; for the Elliot 
Institute for Social Sciences Research by Stephen 
P.. Kaufmann; for Feminists for Life of America 
ct al. by Keith A. Fournier, John G. Stepanovich, 
Christine Smith Tome, Theodore H. Amshoff, 
Jr., and Mary Dice Grcnen; for Focus on the 
Family ct al. by Stephen H. Galebach, Gregory 
J. Granitto, Stephen W. Reed, David L. Llewellyn, 
Jr., Benjamin W. Bull, and Leonard J. Pranschkc; 
for the Knights of Columbus by Carl A. Anderson; 
for the Life Issues Institute by James Bopp, Jr., 
and Richaid E. Colcson; for the NAACP Legal 
Defense and Educational Fund, Inc., et al. by Julius 
L. Chambers, Ronald L. Ellis, and Alice L. Brown; 
for the National Legal Foundation by Robert K. 
Skolrood; for National Right to Life, Inc., by 
Messrs. Bopp and Coleson, Robert A. Deslro, and 
A. Eric Johnston; for the Pennsylvania Coalition 
Against Domestic Violence ct al. by Phyllis 
Gclman; for the Rutherford Institute ct al, by 
Thomas W. Slrahan, Joltn W. Whitehead, Mr. 
Johnston, Stephen E. Hurst, Joseph Sccola, Thomas 
S. Ncubcrger, J. Brian Heller, Amy Dougherty, 
Stanley R. Jones, David Mellon, Robert R. 
Mclnick, William Bonner, W. Charles Bundrcn,
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and James Knicely; for the Southern Center 
for Law &  Ethics by Tony G. Miller, for 
the United States Catholic Conference et al. by 
Mark E. Chopko, Phillip H. Harris, Michael 
K. Whitehead, and Forest D. Montgomery; for 
University Faculty for Life by Clarke D. Forsythe 
and Victor G. Roscnblum; for Certain American 
State Legislators by Paul Benjamin Linton; for 
19 Arizona Legislators by Ronald D. Maines; for 
Representative Henry J. Hyde et al. by Albert P. 
Blaustcin and Kevin J. Todd; for Representative 
Don Edwards ct al. by Waller Dellinger and Lloyd 
N. Cutler; and for 250 American Historians by 
Sylvia A. Law.

JUDGES: O’CONNOR, KENNEDY, and SOUTER, JJ., 
announced the judgment of the Court and delivered the 
opinion of the Court with respect to Parts I, II, 111, V - 
A, V-C, and VI, in which BLACKMUN and STEVENS, 
J .., joined, an opinion with respect to Part V -E, in which 
STEVENS, J., joined, and an opinion with respect to 
Parts IV, V -B, and V-D. STEVENS, J., filed an opin­
ion concurring in part and dissenting in part, post, p. 
911. BLACKMUN, J., filed an opinion concurring in 
part, concurring in the judgment in part, and dissent­
ing in part, post, p. 922. REHNQUIST, C. J., filed an 
opinion concurring in the judgment in part and dissenting 
in part, in which WHITE, SCAL1A, and THOMAS, JJ.. 
joined, post, p. 944. SCALIA, J., filed an opinion con­
curring in the judgment in part and dissenting in part, in 
which REHNQUIST, C. J., and WHITE and THOMAS, 
JJ., joined, post, p. 979.

OPINIONBY: O’CONNOR; KENNEDY; SOUTER 

OPINION:

[*843] [***693] [**2803] JUSTICE O’CONNOR, 
JUSTICE KENNEDY, and JUSTICE SOUTER an­
nounced the judgment of the Court and delivered the 
opinion of the Court with respect to Parts 1. 11, HI, V - 
A, [*844] V -C , and VI, an opinion with respect to Part 
V-E, in which JUSTICE STEVENS joins, and an opinion 
with respect to Parts IV, V -B, and V-D.

I

Liberty finds no refuge in a jurisprudence of doubt. 
Yet 19 years after our holding that the Constitution pro­
tects a woman's right to terminate her pregnancy in its 
ca-ly stages, R o e  v. W a d e ,  4 1 0  U . S .  1 1 3 ,  3 5  L  E d  2 d  

1 4 7 ,  9 3  S .  C t .  7 0 5  ( 1 9 7 3 ) ,  that definition of liberty is still 
questioned. Joining the respondents as a m i c u s  c u r i a e ,  the 
United States, as it has done in five other cases in the 
last decade, again asks us to overrule R o e .  Sec Brief for

Respondents 104-117; Brief for United S', itcs a s  A m i c u s  

C u r i a e  8.

[***LEdHRlA] [IA] [***LEdHR2A] [2A] 
[***LEdIIR3A] [3A] [***LEdlIR4A] [4A] 
[***LEdIIR5A] [5/] [***LEdHR6AJ [6A]Al issue 
in these cases arc five provisions of the Pennsylvania 
Abortion Control /.ct of 19S2, as amended in 1988 and 
1989. 18 Pa. Cons. Stat. §§ 3203-3220 (1990). Relevant 
portions of the Act arc set forth in the Appendix. I n f r a ,  

5 0 5  U . S .  a t  9 0 2 .  The Act requires that a woman seeking an 
abortion give her informed consent prior to the abortion 
procedure, and specifics that she be provided with certain 
information at least 24 hours before the abortion is per­
formed. § 3205. For a minor to obtain an abortion, the 
Act requires the informed consent of one of her parents, 
but provides for a judicial bypass option if the minor docs 
not wish to or cannot obtain a parent’s consent. § 3206. 
Another provision of the Act requires that, unless certain 
exceptions apply, a married woman seeking an abortion 
must sign a statement indicating that she has notified her 
husband of her intended abortion. § 3209. The Act ex­
empts compliance with these three requirements in the 
event of a "medical emergency," which is defined in § 
3203 of the Act. Sec §§ 3203,3205(a), 3206(a), 3209(c). 
In addition to the above provisions regulating the perfor­
mance of abortions, the [***694] Act imposes certain 
reporting requirements on facilities that provide abortion 
services. §§ 3207(b), 3214(a), 3214(f).

[*845] Before any of these provisions look effect, the 
petitioners, who arc five abortion clinics and one physi­
cian representing himself as well as a class of physicians 
who provide abortion services, brought this suit seeking 
declaratory and injunctive relief. Each provision was chal­
lenged as unconstitutional on its face. The District Court 
entered a preliminary injunction against the enforcement 
of the regulations, and, after a 3-day bench trial, held 
all the provisions at issue here unconstitutional, entering 
a permanent injunction against Pennsylvania's enforce­
ment of them. 7 4 4  E  S u p p .  1 3 2 3  ( E D  P a .  1 9 9 0 ) .  The 
Court of Appeals for the Third Circuit affirmed in part 
and reversed in part, upholding all of the regulations ex­
cept for the husband notification requirement. 9 4 7  F . 2 d  

6 S 2  ( 1 9 9 1 ) .  Wc granted certiorari. 5 0 2  U . S .  1 0 5 6  ( 1 9 9 2 ) .

The Court of Appeals found it necessary lo follow 
an elaborate course of reasoning even to identify the fust 
premise to use to determine whether the statute enacted 
by Pennsylvania meets constitutional standards. See 9 4 7  

F . 2 d  a t  6 S 7 - 6 9 S  And at oral argument in this Court, the 
attorney for the parties challenging the statute took the po­
sition that none of the enactments can be upheld without 
overruling R o e  v. W a d e .  Tr. of Oral Arg. 5-6. We disagree 
with that analysis; but wc acknowledge that our decisions
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after R o e  cast doubt upon the meaning and reach of its 
holding. Further, THE CHIEF JUSTICE admits that he 
would overrule the centra) [**2804] holding of R o c  and 
adopt the rational relationship test as the sole criterion of 
constitutionality. Sec p o s t , 5 0 5  U . S .  a t  9 4 4 ,  9 6 6 .  Slate and 
federal courts as well as legislates throughout the Union 
must have guidance as they seek to address tliis subject in 
conformance with the Constitution. Given these premises, 
wc find it imperative to review once more the principles 
that define the rights of the woman and the legitimate 
authority of the State respecting the termination of preg­
nancies by abortion procedures.

[***LEdJIR7A] [7AJ [***LEdIlR8] [8] 
[***LEdIlR9] [9] [***LEdIIR10] [10]Aflcr 
considering the fundamental constitutional questions 
resolved by R o c ,  principles of institutional integrity, 
[*846] and the rule of s t a r e  d e c i s i s ,  we arc led to 
conclude this: the essential holding of R o e  v. W a d e  

should be retained and once again reaffirmed.

It must be stated al the outset and with clarity that 
R o e ' s  essential holding, the holding wc reaffirm, has three 
parts. First is a recognition of the right of the woman to 
choose to have an abortion before viability and to obtain it 
without undue interference from the Stale. Before viabil­
ity, the Slate's interests are not strong enough to support a 
prohibition of abortion or the imposition of a substantial 
obstacle to the woman's effective right to elect the pro­
cedure. Second is a confirmation of the Slate's power to 
restrict abortions after fetal viability, if the law contains 
exceptions for pregnancies which endanger the woman's 
life or health. And third is the principle that the State has 
legitimate interests from the outset of the pregnancy in 
protecting the health of the woman and the life of the 
fetus that may become a child. These principles do not 
contradict one another, and wc adhere to each.

[***695] II

[***LEd IIR llA ] [1 lA]ConslitutionaI protection of the 
woman's decision to terminate her pregnancy derives from 
the Due Process Clause of the Fourteenth Amendment. It 
declares that no Slate shall "deprive any person of life, 
liberty, or property, without due process of law." The con­
trolling word in the eases before us is "liberty." Although 
a literal reading of the Clause might suggest that it gov­
erns only the procedures by which a Slate may deprive 
persons of liberty, for at least 105 years, since M u g l e r  

v. K a n s a s ,  1 2 3  U . S .  6 2 3 ,  6 6 0 - 6 6 1 ,  3 1  L  E d .  2 0 5 ,  8  S .  

C t .  2 7 3  ( 1 8 S 7 ) ,  the Clause has been understood to con­
tain a substantive component as well, one "barring certain 
government actions regardless of the fairness of the pro­
cedures used to implement them." D a n i e l s  v. W i l l i a m s .  

4 7 4  U . S .  3 2 7 ,  3 3 1 ,  8 8  L  E d .  2 d  6 6 2 ,  1 0 6  S .  C t .  6 6 2

( 1 9 8 6 ) .  As Justice Brandcis (joined by Justice Holmes) 
observed, "despite arguments to the contrary which had 
seemed to me persuasive, it is settled that the due process 
clause of the Fourteenth [*847] Amendment applies 
to matters of substantive law as well as to matters of 
procedure. Thus all fundamental rights comprised within 
the term liberty are protected by the Federal Constitution 
from invasion by the States." W h i t n e y  v. C a l i f o r n i a ,  2 7 4  

U . S .  3 5 7 ,  3 7 3 ,  7 1  L  E d .  1 0 9 5 ,  4 7 S .  C t .  6 4 1  ( 1 9 2 7 )  (con­
curring opinion). "The guaranties of due process, though 
having their roots in Magna Carta's ' p e r  l e g e m  t c r r a e '  and 
considered as procedural safeguards 'against executive 
usurpation and tyranny,' have in this country 'become bul­
warks also against arbitrary legislation.'" P o e  v. U l l m a n ,  

3 6 7  U . S .  4 9 7 , 5 4 1 ,  6  L  E d .  2 d  9 8 9 ,  8 1  S .  C t .  1 7 5 2  ( 1 9 6 1 )  

(Harlan, J., dissenting from dismissal on jurisdictional 
grounds) (quoting H u r t a d o  v. C a l i f o r n i a ,  1 1 0  U . S .  5 1 6 ,  

5 3 2 ,  2 8  L  E d .  2 3 2 ,  4  S .  C t .  I l l  ( 1 8 8 4 ) ) .

The most familiarof the substantive liberties protected 
by the Fourteenth Amendment arc those recognized by the 
Bill of Rights. Wc have held that the Due Process Clause 
of the Fourteenth Amendment incorporates most of the 
Bill of Rights against the Slates. See, c. g . ,  D u n c a n  v. 
L o u i s i a n a ,  3 9 1  U . S .  1 4 5 ,  1 4 7 - 1 4 8 ,  2 0  L  E d .  2 d  4 9 1 ,  8 8  

S .  C t .  1 4 4 4  ( 1 9 6 8 ) .  It is templing, as a means of curbing 
the discretion of federal judges, to suppose that liberty 
[**2805] encompasses no more than those rights already 
guaranteed to the individual against federal interference 
by the express provisions of the first eight Amendments to 
the Constitution. See A d a m s o n  v. C a l i f o r n i a ,  3 3 2  U . S .  4 6 ,  

6 S - 9 2 ,  9 1  L  E d .  1 9 0 3 ,  6 7  S .  C t .  1 6 7 2  ( 1 9 4 7 )  (Black. J., 
dissenting). But of course this Court has never accepted 
that view.

[***LE d IIR llB ] [ 11B] [***LEdIlR12j [12]H is also 
tempting, for the same reason, lo suppose that the Due 
Process C .tusc protects only those practices, defined al 
the most specific level, that were protected against gov­
ernment interference by other rules of law when the 
Fourteenth Amendment was ratified. See M i c h a e l  H .  v .  

G e r a l d  D . ,  4 9 1  U . S .  1 1 0 ,  1 2 7 - 1 2 8 ,  n . 6 , 1 0 5  L  E d .  2 d  9 1 .  

1 0 9  S .  C t .  2 3 3 3  ( 1 9 8 9 )  (opinion of SCALIA, J.). But such 
a view would be inconsistent with our law. It is a promise 
of the Constitution that there is a realm of personal liberty 
which the government may not enter. Wc have vindicated 
this principle before. Marriage is mentioned nowhere in 
the Bill of Rights and interracial [***696] marriage was 
illegal [*S48] in most Slates in the 19th century, but the 
Court was no doubt correct in finding it to be an aspect 
of liberty protected against slate interference by the sub­
stantive component of the Due Process Clause in L o v i n g  

v .  V i r g i n i a .  3 S S  U . S .  1 ,  1 2 .  1 8  L  E d .  2 d  1 0 1 0 ,  8 7  S .  C t .  

I S 1 7  ( 1 9 6 7 )  (relying, in an opinion for eight Justices, on
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the Due Process Clause). Similar examples may be found 
in T u r n e r  v. S a j l c y ,  4 8 2  U . S .  7 8 ,  9 4 - 9 9 .  9 6  L  E d .  2 d  6 4 .  

1 0 7  S .  C l .  2 2 5 4  ( 1 9 8 7 ) ;  in C a r e y  v. P o p u l a t i o n  S e n d e e s  

I n t e r n a t i o n a l ,  4 3 1  U . S .  6 7 8 ,  6 8 4 - 6 8 6 ,  5 2  L  E d .  2 d  6 7 5 ,  

9 7  S .  C t .  2 0 1 0  ( 1 9 7 7 ) ;  in G r i s w o l d  v. C o n n e c t i c u t ,  3 8 1  

U . S .  4 7 9 ,  4 8 1 - 4 8 2 ,  1 4  L  E d .  2 d  5 1 0 ,  8 5  S .  C t .  1 6 7 8  

( 1 9 6 5 ) ,  as well as in the separate opinions of a majority 
of the Members of the Court in that ease, i d . ,  a t  4 S 6 -  

4 8 8  (Goldberg, J., joined by Warren, C.J., and Brennan, 
J., concurring) (expressly relying on due process), i d . ,  a t  

5 0 0 - 5 0 2  (Harlan, J., concurring in judgment) (same), i d . ,  

a t  5 0 2 - 5 0 7  (WHITE, J., concurring in judgment) (same); 
in P i e r c e  v .  S o c i e t y  o f  S i s t e r s ,  2 6 8  U . S .  5 1 0 ,  5 3 4 - 5 3 5 ,  

09 L  E < L  1 0 7 0 ,  4 5  S .  C t .  5 7 1  ( 1 9 2 5 ) ;  and in M e y e r  v. 
N e b r a s k a .  2 6 2  U . S .  3 9 0 ,  3 9 9 - 4 0 3 ,  6 7  L  E d .  1 0 4 2 ,  4 3  S .  

C t .  6 2 5 ( 1 9 2 3 ) .

[***LEdH RllC] [ 1 lCJNcither the Bill of Rights nor 
the specific practices of States at the time of the adop­
tion of the Fourteenth Amendment marks the outer limits 
of the substantive sphere of liberty which the Fourteenth 
Amendment protects. See U.S. Const., Arndt. 9. As the 
second Justice Harlan recognized:

"The full scope of the liberty guaranteed by 
the Due Process Clause cannot be found in 
or limited by the precise terms of the spe­
cific guarantees elsewhere provided in the 
Constitution. This 'liberty' is not a series of 
isolated points pricked out in terms of the 
taking of property; the freedom of speech, 
press, and religion; the right to keep and 
bear arms; the freedom from unreasonable 
searches and seizures; and so on. It is a ra­
tional continuum which, broadly speaking, 
includes a freedom from all substantial arbi­
trary impositions and purposeless restraints,
. .  . and which also recognizes, what a rea­
sonable and sensitive judgment must, that 
certain interests require particularly careful 
scrutiny of the stale needs asserted to justify 
their abridgment." P o e  v, [*849] U l l m a n ,  

s u p r a ,  a t  5 4 3  (opinion dissenting from dis­
missal on jurisdictional grounds).

Justice Harlan wrote these words in addressing itn is­
sue the full Court did not reach in P o e  v. U l l m a n ,  

but the Court adopted his position four Terms later in 
G r i s w o l d  v .  C o n n e c t i c u t ,  u p r a .  In G r i s w o l d ,  we held 
that the Constitution docs not permit a State to forbid 
a married couple to use contraceptives. That same free­
dom was later guaranteed, under the Equal Protection 
Clause, for unmarried couple1-. See E i s e n s t a d t  v. B a i r d .  

4 0 5  U . S .  4 3 S ,  3 1  L  E d .  2 d  3  - 9 .  9 2  S .  C t .  1 0 2 9  ( 1 9 7 2 ) .

Constitutional protection was extended [**2806] to 
the sale and distribution of contraceptives in C a r e y  v. 
P o p u l a t i o n  S e r v i c e s  I n t e r n a t i o n a l ,  s u p r a .  It is settled now, 
as it was when the Court heard arguments in R o e  v. W a d e ,  

that the Constitution places limits on a State's right to 
interfere with a person's most basic decisions about fam­
ily [***697] and parenthood, see C a r e y  v. P o p u l a t i o n  

S e n d e e s  I n t e r n a t i o n a l ,  s u p r a ;  M o o r e  v. E a s t  C l e v e l a n d ,  

4 3 1  U . S .  4 9 4 ,  5 2  L  E d .  2 d  5 3 1 ,  9 7  S .  C l .  1 9 3 2  ( 1 9 7 7 ) ;  

E i s e n s t a d t  v. B a i r d ,  s u p r a ;  L o v i n g  v. V i r g i n i a ,  s u p r a ;  

G r i s w o l d  v. C o n n e c t i c u t ,  s u p r a ;  S k i n n e r  v. O k l a h o m a  

e x  r e t .  W i l l i a m s o n .  3 1 6  U . S .  5 3 5 ,  8 6  L  E d .  1 6 5 5 , 6 2  S .  C t .  

1 1 1 0  ( 1 9 4 2 ) ;  P i e r c e  v. S o c i e t y  o f  S i s t e r s ,  s u p r a ;  M e y e r  

v. N e b r a s k a ,  s u p r a ,  as well as bodily integrity, see, c  g . ,  

W a s h i n g t o n  v .  H a r p e r ,  4 9 4  U . S .  2 1 0 ,  2 2 1 - 2 2 2 ,  1 0 8  L  E d .  

2 d  1 7 8 .  1 1 0  S .  C t .  1 0 2 8  ( 1 9 9 0 ) ;  W i n s t o n  v. L e e ,  4 7 0  U . S .  

7 5 3 ,  8 4  L  E d .  2 d  6 6 2 ,  1 0 5  S .  C t .  1 6 1 1  ( 1 9 8 5 ) ;  R o c h i n  

v. C a l i f o r n i a ,  3 4 2  U . S .  1 6 5 ,  9 6  L  E d .  1 S 3 ,  7 2  S .  C t .  2 0 5  

( 1 9 5 2 ) .

The inescapable fact is that adjudication of substantive 
due process claims may call upon the Court in interpret­
ing the Co 'stitulion lo exercise that same capacity which 
by tradilioi courts always have exercised: reasoned judg­
ment. Its boundaries arc not susceptible of expression as a 
simple rule. That does not mean we arc free lo invalidate 
state policy choices with which wc disagree; yet neither 
docs it permit us to shrink from the duties of our office. 
As Justice Harlan observed:

"Due process has not been reduced to any 
formula; its content cannot be determined by 
reference to any cr .. [*850] The best that 
can be said is tnat nrough the course of this 
Court's decisions it has represented the bal­
ance which our Nation, built upon postulates 
of respect for the liberty of the individual, has 
struck between that liberty and the demands 
of organized society. If the supplying of con­
tent lo this Constitutional concept hits of ne­
cessity been a rational process, it certainly 
has not been one where judges have felt free 
to roam where unguided speculation might 
take them. The balance of which I speak is 
the balance struck by this country, having re­
gard to what history teaches arc the traditions 
from which it developed as well as the tradi­
tions from which it broke. Thai tradition is a 
living thing. A decision of this Court which 
radically departs from it could not long sur­
vive, while a decision which builds on what 
has survived is likely to be sound. No for­
mula could serve as a substitute, in this area, 
for judgment and restraint." P o e  v . U l l m a n ,

3 6 7  U . S .  a t  5 4 2  (opinion dissenting fromdis-
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See also R o c l i i n  v .  C a l i f o r n i a ,  s u p r a ,  a t  1 7 1 - 1 7 2  

(Frankfurter, J., writing for the Court) ("To believe that 
this judicial exercise of judgment could be avoided by 
freezing 'due process of law' at some fixed stage of time 
or thought is to suggest that the most important aspect 
of constitutional adjudication is a function for inanimate 
machines and not forjudges").

Men and women of good conscience can disagree, 
and wc suppose some always shall disagree, about the 
profound moral and spiritual implications of terminating 
a pregnancy, even in its earliest stage. Some of us as 
individuals find abortion offensive to our most basic prin­
ciples of morality, but that cannot control our decision. 
Our obligation is lo define the liberty of all, not to mandate 
our own moral code. The underlying constitutional issue 
is whether the Stale can resolve these [**v698] philo­
sophic questions in such a definitive way that a woman 
lacks al) choice in the matter, except perhaps [*851] in 
those rare circumstances in which the pregnancy is itself 
a danger to her own life or health, or is the result of rape 
or incest.

It is conventional constitutional doctrine that where 
reasonable people disagree the government can adopt one 
position or the other. Sec, e .  p . ,  F e r g u s o n  v. S k r u p a ,  3 7 2  

U . S .  7 2 6 . 1 0  L  E d .  2 d  9 3 .  S 3  S .  C t .  1 0 2 8 ( 1 9 6 3 ) ;  [**2S07J 
W i l l i a m s o n  v. L e e  O p t i c a l  o f  O k l a . ,  I n c . ,  3 4 8  U . S .  4 S 3 ,  9 9  

L  E d .  5 6 3 ,  7 5  S .  C t .  4 6 1  ( 1 9 5 5 ) .  That theorem, however, 
assumes a slate of affairs in which the choice docs not 
intrude upon a protected liberty. Thus, while some people 
might disagree about whether or not the (lag should be 
saluted, or disagree about the proposition that it may not 
be defiled, wc have ruled that a State may not compel or 
enforce one view or Ihe other. Sec W e s t  V i r g i n i a  B d .  o f  

E d .  v. B a r n e t t e ,  3 1 9  U . S .  6 2 4 ,  8 7  L  E d .  1 6 2 8 ,  6 3  S .  C t .  

1 1 7 8 ( 1 9 4 3 ) ;  T e x a s  v. J o h n s o n .  4 9 1  U . S .  3 9 7 ,  1 0 5  L  E d .  

2 d  3 4 2 , 1 0 9  S .  C t .  2 5 3 3 ( 1 9 8 9 ) .

Our law affords constitutional protection to personal 
decisions relating to marriage, procreation, contraception, 
family relationships, child rearing, and education. C a r e y  

v. P o p u l a t i o n  S e r v i c e s  I n t e r n a t i o n a l ,  4 3 1  U . S .  a t  6 8 5 .  Our 
eases recognize "the right of the i n d i v i d u a l ,  married or 
single, lo be free from unwarranted governmental intru­
sion into matters so fundamentally affecting a person as 
the decision whether to bear or beget a child." E i s e n s t a d t  

v. B a i r d ,  s u p r a ,  a l  4 5 3  (emphasis in original). Our prece­
dents "have respected the private realm of family life 
which the state cannot enter." P r i n c e  v. M a s s a c h u s e t t s ,  

3 2 1  U . S .  J 5 8 ,  1 6 6 ,  8 8  L  E d .  6 4 5 ,  6 4  S .  < Y  4 3 8 ( 1 9 4 4 ) .  

These matters, involving the most intimate and personal 
choices a person may make in a lifetime, choices cen­

missal on jurisdictional grounds). tral to personal dignity and autonomy, arc central to the 
liberty protected by the Fourteenth Amendment. Al the 
heart of liberty is the right lo define one's own concept of 
existence, of meaning, of the universe, and of the mystery 
of human life. Beliefs about these matters could not de­
fine the attributes of pcrsonhood were they formed under 
compulsion of the State.

[*S52] These considerations begin our analysis of the 
woman's interest in terminating her pregnancy but cannot 
end it, for this reason: ihough the abortion decision may 
originate within the zone of conscience and belief, it is 
more than a philosophic exercise. Abortion is a unique 
act. It is an act fraught with consequences for others: for 
the woman who must live with the implications of her 
decision; for the persons who perform and assist in the 
procedure; for the spouse, family, and society which must 
confront the knowledge that these procedures exist, pro­
cedures some deem nothing short of an act of violence 
against innocent human life; and, depending on one’s be­
liefs, for the life or potential life that is aborted. Though 
abortion is conduct, it does not follow that the State is 
entitled to proscribe it in all instances. That is because the 
liberty of the woman is at stake in a sense unique to the 
human condition and so unique to the law. The mother 
who carries a child to full term is subject to anxieties, to 
physical constraints, [***699] to pain that only she must 
bear. That these sacrifices have from the beginn.ng of the 
human race been endured by woman with a pride that 
ennobles her in the eyes of others and gives lo the infant 
a bond of love cannot clone be grounds for the Stale to 
insist she make the sacrifice. Her suffering is loo intimate 
and personal for the Stale lo insist, without more, upon its 
own vision of the woman’s role, however dominant that 
vision has been in the course of our history and our cul­
ture, The destiny of the woman must be shaped to a large 
extent on her own conception of her spiritual imperatives 
and her place in society.

It should be recognized, moreover, that in some criti­
cal respects the abortion decision is of the same character 
as the decision to use contraception, to which G r i s w o l d  v. 
C o n n e c t i c u t ,  E i s e n s t a d t  v. B a i r d ,  and C a r e y  v. P o p u l a t i o n  

S e r v i c e s  I n t e r n a t i o n a l  afford constitutional protection. 
Wc have no doubt as lo the correctness or those decisions. 
They support [*853] the reasoning in R o c  relating to the 
woman's liberty because they involve personal decisions 
concerning not only the meaning of procreation but also 
human responsibility and respect for it. As with abortion, 
reasonable people will have differences of opinion about 
these matters. One view is based on such reverence for the 
wonder of [**2808] creation that any pregnancy ought 
to be welcomed and carried to full term no matter how 
difficult it will be to provide for the child and ensure its 
well-being. Another is that the inability lo provide for
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the nurture and care of the infant is a cruelty to the child 
and an anguish lo the parent. These are intimate vie1 *  

with infinite variations, and their deep, personal charac­
ter underlay our decisions in G r i s w o l d .  E i s e n s t a d t ,  and 
C a r e y .  The same concerns are present when the woman 
confronts the reality that, perhaps despite her attempts to 
avoid it, she has become pregnant.

[***LEdIIR7B] [7B]lt was this dimension of personal 
liberty that R o e  sought to protect, and its holding invoked 
the reasoning and the tradition of the precedents we have 
discussed, granting protection lo substantive liberties of 
the person. R o c  was, of course, an extension of those cases 
and, as the decision itself indicated, the separate States 
could act in some degree to further their own legitimate 
interests in protecting prenatal life. The extent to which 
the legislatures of the Slates might act lo outweigh the 
interests of the woman in choosing to terminate her preg­
nancy was a subject of debate both in R o e  itself and in 
decisions following it.

While wc appreciate the weight of the arguments 
made on behalf of the Slate in the cases before us, ar­
guments which in their ultimate formulation conclude 
that R o e  should be overruled, the reservations any of us 
may have in reaffirming the central holding of R o e  are 
outweighed by the explication of individual liberty we 
have given combined with the force of s t a r e  d e c i s i s .  Wc 
turn now to that doclrinc.

[*854] III

A

[***LEdIIR13] [13]Thc obligation to follow precedent 
begins with necessity, and a contrary necessity marks 
its outer limit. With Cardozo, we recognize that no ju­
dicial system could do society’s work if it eyed each 
issue [***700] afresh in every case that raised it. Sec B. 
Cardozo, The Nature of the Judicial Process 149 (1921). 
Indeed, the very concept of the rule of law underlying our 
own Constitution requires such continuity overtime that a 
respect for precedent is, by definition, indispensable. See 
Powell, Stare Decisis and Judicial Restraint, 1991 Journal 
of Supreme Court History 13,16. Al the other extreme, a 
different necessity would make itself felt if a prior judicial 
ruling should come to be seen so clearly as error that its 
enforcement was for that very reason doomed.

Even when the decision to overrule a prior case is not, 
as in the rare, latter instance, virtually foreordained, it 
is common wisdom that the rule of s t a r e  d e c i s i s  is not 
an "inexorable command," and certainly it is not such in 
every constitutional ease, see B u r n e t  v. C o r o n a d o  Oh 4 
G a s  C o . ,  2 8 5  U . S .  3 9 3 ,  4 0 5 - 4 1 1 ,  7 6  L  E d .  8 1 5 ,  5 2  S .  

C t .  4 4 3  ( J 9 3 2 )  (Brandcis, J., dissenting). See also P a y n e

v .  T e n n e s s e e ,  5 0 1  U . S .  8 0 8 ,  8 4 2 ,  1 1 5  L  E d .  2 d  7 2 0 ,  1 1 1  

S .  C t .  2 5 9 7  ( 1 9 9 1 )  (SOUTER, J., joined by KENNEDY, 
J., concurring); A r i z o n a  v. R t t m s c y ,  4 6 7  U . S .  2 0 3 ,  2 1 2 ,  

S I  L  E d .  2 d  1 6 4 ,  1 0 4  S .  C t .  2 3 0 5  ( 1 9 8 4 ) .  Rather, when 
this Court reexamines a prior holding, its judgment is cus­
tomarily informed by a series of prudential and pragmatic 
considerations designed to test the consistency of overrul­
ing a prior decision with the ideal of the rule of law, and lo 
gauge the respective costs of reaffirming and overruling 
a prior case. Thus, for example, wc may ask whether the 
rule has proven to be intolerable simply in defying prac­
tical workability, S w i f t  4  C o .  v. W i c k h a m ,  3 8 2  U . S .  I l l ,  

1 1 6 ,  1 5  L  E d .  2 d  1 9 4 ,  8 6  S .  C t .  2 5 8  ( 1 9 6 5 ) ;  whether the 
rule is subject to a kind of reliance that would lend a spe­
cial hardship to the consequences of overruling and add 
inequity to the cost of repudiation, c .  g . ,  U n i t e d  S t a t e s  v. 
T i t l e  I n s .  4  T r u s t  [*S55] C o . .  2 6 5  U . S .  4 7 2 ,  4 8 6 ( 1 9 2 4 ) ;  

whether related principles of law have so far developed as 
to have left the old rule no more than a remnant of aban­
doned doctrine, sec P a t t e r s o n  v. M c L e a n  C r e d i t  U n i o n ,  

4 9 1  U . S .  1 6 4 ,  1 7 3 - 1 7 4 ,  1 0 5  L  E d .  2 d  1 3 2 ,  [**2S09] 
1 0 9  S .  C t .  2 3 6 3  ( 1 9 8 9 ) ;  or whether facts have so changed, 
or come to be seen so differently, as to have robbed the 
old rule of significant application or justification, e .  g . .  

B u r n e t ,  s u p r a ,  a :  4 1 2  (Brandcis, J., < issenting).

So in tliis case we may enquire whether R o e ' s  central 
rule has been found unworkable; whether the rule’s lim­
itation on state power could be removed without serious 
inequity to those who have relied upon it or significant 
damage lo the stability of the society governed by it; 
whether the law’s growth in the in.ervening years has left 
R o c ' s  central rule a doctrinal anachronism discounted by 
society; and whether R o c ' s  premise., of fact have so far 
changed in the ensuing two decades as to render its cen­
tral holding somehow irrelevant c : unjustifiable in dealing 
with the issue it addressed.

1

[***LEdHR7C] (7C]Although R o e  has engendered op­
position, it has in no sense proven "unworkable," sec 
G a r c i a  v. S a n  A n t o n i o  M e t r o p o l i t a n  T r a n s i t  A u t h o r i t y ,  4 6 9  

U . S .  5 2 8 ,  5 4 6 ,  8 3  L  E d .  2 d  1 0 1 6 ,  1 0 5  S .  C t .  1 0 0 5 ( 1 9 8 5 ) ,  

representing as it does a simple limitation beyond which 
a stale law is unenforceable. While R o e  has, of course, 
[***701] required jud cial assessment of state laws af­
fecting the exercise of the choice guaranteed against gov­
ernment infringement, and although the need for such 
review will remain as a consequence of today's decision, 
the required determinations fall within judicial compe­
tence.

2

The inquiry into reliance counts the cost of a rule's
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repudiation as it would fall on those who have relied 
reasonably on the rule's continued application. Since the 
classic ease for weighing reliance heavily in favor of fol­
lowing the earlier rule occurs in the commercial context, 
see P a y n e  v. T e n n e s s e e ,  [*856] s u p r a ,  a t  8 2 8 ,  where 
advance planning of great precision is most obviously a 
necessity, it is no cause for surprise that some would find 
no reliance worthy of consideration ii support of R u e .

While neither respondents nor their a m i d  in so many 
words deny that the abortion right invites some reliance 
prior lo its actual exercise, one can readily imagine an 
argument stressing the dissimilarity of this ease to one 
involving property or contract. Abortion is customarily 
chosen as an unplanned response to the consequence of 
unplanned activity or to the failure of conventional birth 
control, and except on the assumption that no intercourse 
would have occurred but ( o r  R o c ' s  holding, such behavior 
may appear to justify no reliance claim. Even if reliance 
could be claimed on that unrealistic assumption, the argu­
ment might run, any relianccintcrcst would be d e  m i n i m i s .  

Tliis argument would be premised on the hypothesis that 
reproductive planning could lake virtually immediate ac­
count of any sudden restoration of state authority lo ban 
abortions.

To eliminate Ihe issue of reliance that easily, however, 
one would need to limit cognizable reliance to specific in­
stances of sexual activity. But to do this would be simply 
to refuse to face the fact that for two decades of economic 
and social developments, people have organized intimate 
relationships and made choices that define their views 
of themselves and their places in society, in reliance on 
the availability of abortion in the event that contraception 
should fail. The ability of women to participate equally 
in the economic and social life of the Nation has been 
facilitated by their ability to control their reproductive 
lives. Sec, c .  g . ,  R. Petchcsky, Abortion and Woman's 
Choice 109, 133, n.7 (rev. cd. 1990). The Constitution 
serves human values, and wliile the effect of reliance on 
R o c  cannot be exactly measured, neither can the certain 
cost of overruling R o c  for people who have ordered their 
thinking and living around that case be dismissed.

[*857] [**2810] 3

No evolution oflcgal principle has left R o c ’s  doctrinal 
footings weaker than they were in 1973. No development 
of constitutional law since the case was decided has im­
plicitly or explicitly left R o c  behind as a mcia survivor of 
obsolete constitutional thinking.

It will be recognized, of course, that R o e  stands at 
an intersection of two lines of decisions, but in whichever 
doctrinal category one reads the ease, the result for present 
purposes will be the same. The R o c  Court itself placed

its holding in the succession of cases most prominently 
[***702] exemplified by G r i s w o l d  v. C o n n e c t i c u t ,  3 8 1  

U . S .  4 7 9 ,  1 4  L  E d .  2 d  5 1 0 ,  8 5  S .  C l .  1 6 7 8  ( 1 9 6 5 ) .  See 
R o c ,  4 1 0  U . S .  a t  1 5 2 - 1 5 3 .  When it is so seen, R o e  is 
clearly in no jeopardy, since subsequent constitutional de­
velopments have neither disturbed, nor do they threaten 
to diminish, the scope of recognized protection accorded 
lo the liberty relating lo intimate relationships, the family, 
and decisions about whether or not to beget or bear a child. 
See, c. £., C a r e y  v. P o p u l a t i o n  S e r v i c e s  I n t e r n a t i o n a l ,  4 3 1  

U . S .  6 7 8 , 5 2  L  E d .  2 d  6 7 5 ,  9 7 S .  C t .  2 0 1 0 ( 1 9 7 7 ) ;  M o o r e  

v. E a s t  C l e v e l a n d ,  4 3 1  U . S .  4 9 4 ,  5 2  L  E d .  2 d  5 3 1 ,  9 7  S .  

C t .  1 9 3 2 ( 1 9 7 7 ) .

R o c ,  however, may be seen not only as an exemplar of 
G r i s w o l d  liberty but as a rule (whether or not mistaken) 
of personal autonomy and bodily integrity, with doctri­
nal affinity to eases recognizing limits on governmental 
power to mandate medical treatment or to bar its rejection. 
If so, our eases since R o e  accord with R o c ' s  view that a 
State’s interest in the protection of life falls short of jus­
tifying any plenary override of individual liberty claims. 
C r u z a n  v .  D i r e c t o r ,  M o .  D e p t ,  o f  H e a l t h ,  4 9 7  U . S .  2 6 1 ,  

2 7 8 ,  1 1 1  L  E d .  2 d  2 2 4 ,  1 1 0 S .  C t .  2 8 4 1  ( 1 9 9 0 ) ;  cf., e .  g . ,  

R i g g i n s  v. N e v a d a ,  5 0 4  U . S .  1 2 7 ,  1 3 5 ,  1 1 8  L  E d .  2 d  4 7 9 ,  

1 1 2  S .  C t .  1 8 1 0  ( 1 9 9 2 ) ;  W a s h i n g t o n  v . H a r p e r ,  4 9 4  U . S .

2 1 0 , 1 0 8  L  E d .  2 d  1 7 8 ,  1 1 0  S .  C t .  1 0 2 8 ( 1 9 9 0 ) ;  see also, 
e .  g . ,  R o c l i i n  v. C a l i f o r n i a ,  3 4 2  U . S .  1 6 5 ,  9 6  L  E d .  1 8 3 ,  7 2

S .  C t .  2 0 5  ( 1 9 5 2 ) ;  J a c o b s o n  v .  M a s s a c h u s e t t s ,  1 9 7  U . S .  

1 1 ,  2 4 - 3 0 ,  4 9  L  E d .  6 4 3 ,  2 5  S .  C t .  3 5 8  ( 1 9 0 5 ) .

Finally, one could classify R o e  as s u i  g e n e r i s .  If the 
ease is so viewed, then there clearly has been no erosion of 
its central determination. The original holding resting on 
the [*858] concurrence of seven Members of the Court in 
1973 was expressly affirmed by a majority of six in 1983, 
sec A k r o n  v. A k r o n  C e n t e r  f o r  R e p r o d u c t i v e  H e a l t h ,  I n c . ,  

4 6 2  U . S .  4 1 6 ,  7 6  L  E d .  2 d  6 8 7 ,  1 0 3  S .  C t .  2 4 S 1  ( A k r o n

I ) ,  and by a majority of five in 1986, see T h o r n b u r g h  

v . A m e r i c a n  C o l l e g e  o f  O b s t e t r i c i a n s  a n d  G y n e c o l o g i s t s ,  

4 7 6  U . S .  7 4 7 ,  9 0 L  E d .  2 d  7 7 9 . 1 0 6 S .  C t .  2 1 6 9 ,  expressing 
adherence to the constitutional ruling despite legislative 
efforts in some Stales to test its limits. More recently, in 
W e b s t e r  v. R e p r o d u c t i v e  H e a l t h  S e r v i c e s ,  4 9 2  U . S .  4 9 0 ,  

I 0 6 L  E d .  2 d 4 I O ,  1 0 9 S .  C t .  3 0 4 0 ( 1 9 8 9 ) ,  although twoof 
the present authors questioned the trimester framework in 
a way consistent with our judgment today, see i d . ,  a t 5 1 S  

(REHNQUIST, C. J., joined by WHITE and KENNEDY, 
JJ.); i d . ,  a t  5 2 9  (O'CONNOR, J., concurring in part and 
concurring in judgment), a majority of the Court either de­
cided to reaffirm or declined lo address the constitutional 
validity of the central holding of R o e .  See W e b s t e r ,  4 9 2  

U . S .  a t  5 2 1  (REHNQUIST, C. J., joined by WHITE and 
KENNEDY, JJ.); i d . ,  a t  5 2 5 - 5 2 6  (O’CONNOR, J „  con­
curring in part and concurring in judgment); i d . ,  a t  5 3 7 ,
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553 (BLACKMUN, J., joined by Brennan and Marshall, 
JJ., concurring in pari and dissenting in part); i d . ,  a t  5 6 1 -  

5 6 3  (STEVENS, J., concurring in part and dissenting in 
part).

Nor will courts building upon R o c  be likely to hand 
down eironcous decisions as a consequence. Even on the 
assumption that the centra) [***703] holding of R o e  

was in error, that error would go only to the strength of 
the state interest in fetal protection, not to the [**2813] 
recognition afforded by the Constitution lo the woman's 
liberty. The latter aspect of the decision fits comfortably 
within the framework of the Court's prior decisions, in­
cluding S k i n n e r  v .  O k l a h o m a  e x  r e ' .  W i l l i a m s o n ,  3 1 6  U . S .  

5 3 5 ,  8 6  L  E d .  1 6 5 5 ,  6 2  S .  C t .  1 1 1 0  ( 1 9 4 2 ) ;  G r i s w o l d ,  

s u p r a ;  L o v i n g  v. V i r g i n i a ,  3 8 8  U . S .  1 ,  1 8  L  E d .  2 d  1 0 1 0 ,  

8 7  S .  C t .  1 8 1 7  ( 1 9 6 7 ) ;  and E i s e n s t a d t  v .  B a i r d ,  4 0 5  U . S .  

4 3 8 ,  3 1  L  E d .  2 d  3 4 9 ,  9 2  S .  C t .  1 0 2 9  ( 1 9 7 2 ) ,  the hold­
ings of which arc "not a series of isolated points," but 
mark a "rational continuum." P o e  v. U l l m a n ,  3 6 7  U . S .  a t  

5 4 3  (Harlan, J., dissenting). As we described in [*859J 
C a r e y  v. P o p u l a t i o n  S e r v i c e s  I n t e r n a t i o n a l ,  s u p r a ,  the lib­
erty which encompasses those decisions

"includes 'the interest in independence in 
making certain kinds of important decisions.'
While the outer limits of this aspect of [pro­
tected liberty] have not been marked by the 
Court, it is clear that among the decisions that 
an individual may make without unjustified 
government interference are personal deci­
sions 'relating to marriage, procreation, con­
traception, family relationships, and child 
rearing and education.'" 4 3 1  U . S .  a l  6 8 4 - 6 8 5  

(citations omitted).

The soundness of this prong of the R o c  analysis is 
apparent from a consideration of the alternative. If in­
deed the woman's interest in deciding whclhf • to bear 
and beget a child had not been recognized as in R o e ,  the 
State might as readily restrict a woman's right to choose 
to carry a pregnancy lo lerm as to terminate it, to further 
asserted state interests in population control, or eugen­
ics, for example. Yet R o c  has been sensibly relied upon 
to counter any such suggestions. E .  g . ,  A r n o l d  v. B o a r d  

o f  E d u c a t i o n  o f  E s c a m b i a  C o u n t y ,  A l a . ,  8 8 0  F . 2 d  3 0 5 ,  

3 1 1  ( C A 1 1  1 ° 8 9 )  (relying upon R o c  and concluding that 
government o ‘.cials violate the Constitution by coercing 
a minor to have an abortion); A v e r y  v. C o u n t y  o f  B u r k e ,  

6 6 0  F . 2 d  1 1 1 ,  1 1 5  ( C A 4  1 9 8 1 )  (county agency inducing 
teenage girl to undergo unwanted sterilization on the basis 
of misrepresentation that she had sickle cell trait); see also 
I n  r e  Q u i n l a n ,  7 0  N . J .  1 0 ,  3 5 5  A . 2 d  6 4 7  (relying on R o e  in 
finding a right to terminate medical treatment), cert, de­
nied s u b  n o m .  G a r g c r  v. N e w  J e r s e y ,  4 2 9  U . S .  9 2 2 ,  5 0  L

E d .  2 d  2 8 9 ,  9 7  S .  C t .  3 1 9  ( 1 9 7 6 ) ) .  In any event, because 
R o e ’s  scope is confined by the fact of its concern with 
postconception potential life, a concern otherwise likely 
lo be implicated only by some forms of contraception 
protected independently under G r i s w o l d  and later cases, 
any error in R o c  is unlikely to have serious ramifications 
in future cases.

[*S60] 4

We have seen how time has overtaken some of R o e ’s  

factual assumptions: advances in maternal health care 
allow for abortions safe to the mother later in preg­
nancy than was true in 1973, see A k r o n  I ,  s u p r a ,  a t  4 2 9 ,  

n . U ,  and advances in neonatal care have advanced vi­
ability to a point somewhat earlier. Compare R o e ,  4 1 0  

U . S .  a l  1 6 0 ,  with W e b s t e r ,  s u p r a ,  a t  5 1 5 - 5 1 6  (opinion 
of REHNQUIST, C. J.); see A k r o n  1 , 4 6 2  U . S .  a t  4 5 7 ,  

[***704] a n d n . 5  (O'CONNOR, J., dissenting). But these 
facts go only to the scheme of time limits on the realiza­
tion of competing interests, and the divergences from the 
factual premises of 1973 have no bearing on the validity 
of R o e ' s  central holding, that viability marks the earliest 
point at which the State's interest in fetal life is constitu­
tionally adequate to justify a legislative ban on nonthcr- 
apcutic abortions. The soundness or unsoundncss of that 
constitutional judgment in no sense turns on whether vi­
ability occurs at approximately 28 weeks, as was usual at 
the time of R o e ,  at 23 to 24 weeks, as it sometimes docs 
today, or at some moment even slightly earlier in preg­
nancy, as it may if fetal respiratory capacity can somehow 
be enhanced in the future. Whenever it may occur, the;' 
tainment of viability may continue lo serve as the critical 
fact, just as it has done since R u e  was [**2812] decided; 
which is to say that no change in R o e ’s  factual under­
pinning has left its central holding obsolete, and none 
supports an argument for overruling it.

5

The sum of the precedential enquiry to this point 
shows R o e ’s  underpinnings unweakened in any way af­
fecting its central holding. While it has engendered disap­
proval, it has not been unworkable. An entire generation 
has come of age free to assume R o e ’s  concept or liberty 
in defining the capacity of women to act in society, and to 
make reproductive decisions; no erosion of principle go­
ing lo liberty or personal autonomy has left R o e ’s  central 
holding a doctrinal remnant; [*861] Roe portends no de­
velopments al odds with other precedent for the analysis 
of personal liberty; and no changes of fact have rendered 
viability more or less appropriate as the point al which 
the balance of interests tips. Within the bounds of normal 
s t a r e  d e c i s i s  analysis, then, and subject to the considera­
tions on which it customarily turns, the stronger argument 
is for affirming R o e ’s  central holding, with whatever de-
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grce of personal reluctance any of us may have, not for 
overruling it.

B

In a less significant case, s t a r e  d e c i s i s  analysis could, 
and would, slop at the point we have reached. But the 
sustained and widespread debate R o e  has provoked calls 
for some comparison between that case and others of 
comparable dimension that have responded to national 
controversies and taken on the impress of the controver­
sies addressed. Only two such decisional lines from the 
past century present themselves for examination, a; d in 
each instance the result reached by the Court accorded 
with the principles wc apply today.

The first example is that line of cases identified with 
L o c h n c r  v. N e w  Y o r k .  1 9 8  U . S .  4 5 ,  4 9  L  E d .  9 3 7 ,  25 S .  

C t .  5 3 9  ( 1 9 0 5 ) ,  which imposed substantive limitations on 
legislation limiting economic autonomy in favor of health 
and welfare regulation, adopting, in Justice Holmes's 
view, the theory of laissez-faire. I d . ,  a t  7 5  (dissenting 
opinion). The L n c l i n c r  decisions were exemplified by 
A d k i n s  v. C h i l d r e n ' s  H o s p i t a l  o f  D i s t r i c t  o f  C o l u m b i a ,  

2o/ U . S .  5 2 5 ,  6 7  L  E d .  7 8 5 ,  4 3  S .  C t .  3 9 4  ( 1 9 2 3 ) ,  in 
which this Court held it lo be an infringement of constitu­
tionally protected liberty of contract [***705] to require 
the employers of adult women to satisfy minimum wage 
standards. Fourteen years later, W e s t  C o a s t  H o t e l  C o .  v. 
P a r r i s h ,  3 0 0  U . S .  3 7 9 ,  8 1  L  E d .  7 0 3 ,  5 7 S .  C t .  5 7 8 ( 1 9 3 7 ) ,  

signaled the demise of L o c h n c r  by overruling A d k i n s .  In 
the meantime, the Depression had come and, with it, the 
lesson that seemed unmistakable to most people by 1937, 
that the interpretation of contractual freedom protected in 
A d k i n s  rested on fundamentally [*862] false factual as­
sumptions about the capacity of a relatively unregulated 
market to satisfy minimal levels of human welfare. Sec 
W e s t  C o a s t  H o t e l  C o . ,  s u p r a ,  a t  3 9 9 .  As Justice Jackson 
wrote of the constitutional crisis of 1937 shortly before 
he came on the bench: "The older world of l a i s s c z  f a i r c  

was recognized everywhere outside the Court to be dead." 
The Struggle for Judicial Supremacy S5 (1941). The facts 
upon which the earlier case had premised a constitutional 
resolution of social controversy had proven lo be untrue, 
and history's demonstration of their untruth not only justi­
fied but required the new choice of constitutional principle 
that ll'erf C o a s t  H o t e l  announced. Of course, it was true 
that the Court lost something by its misperception, or 
its lack cf prescience, and the Court-packing crisis only 
magnified the loss; but the clear demonstration that th1* 
facts of economic life were different from those previ­
ously assumed warranted the repudiation of the old law.

The second comparison that 20th century history in­
vites is with the cases employing (**2813] thcscparate- 
but-cqual rule for applying the Fourteenth Amendment’s

equal protection guarantee. They began with P l c s s y  v . 

F e r g u s o n ,  1 6 3  U . S .  5 3 7 ,  4 1  L  E d .  2 5 6 ,  1 6  S .  C t .  1 1 3 8  

( 1 8 9 6 ) ,  holding that legislatively mandated racial segre­
gation in public transportation works no denial of equal 
protection, rejecting the ; 'gumcnt that racial separation 
enforced by the legal machinery of American society 
treats the black race as inferior. The P l c s s y  Court con­
sidered "the underlying fallacy of the plaintiffs argument 
to consist in the assumption that the enforced separation 
of the two races stamps the colored race with a badge 
of inferiority. If this be so, it is not by reason of any­
thing found in the act, but solely because the colored 
race chooses to put that construction upon it." I d . ,  a t  5 5 1 .  

Whether, as a matter of historical fact, the Justices in the 
P l c s s y  majority believed this or not, see i d . ,  a t  5 5 7 ,  5 6 2  

(Harlan, J., dissenting), this understanding of the impli­
cation of segregation was the staled justification for the 
Court’s opinion. But this understanding of [*863] the 
facts and the rule it was stated lo justify were repudiated 
in B r o w n  v. B o a r d  o f  E d u c a t i o n ,  3 4 7  U . S .  4 S 3 ,  9 S  L  E d .  

8 7 3 ,  7 4  S .  C t .  6 8 6  ( 1 9 5 4 )  ( B r o w n  I ) .  As one commenta­
tor observed, the question before the Court in B r o w n  was 
"whether discrimination inheres in that segregation which 
is imposed by law in the twentieth century in certain spe­
cific states in the American Union. And that question has 
meaning and can find an answer only on the ground of his­
tory and of common knowledge about the facts of life in 
the limes and places aforesaid." Black, The Lawfulness of 
tin Segregation Decisions, 6 9  Y a l e  L  J .  4 2 1 ,  4 2 7  ( I 9 6 0 ) .

The Court in B r o w n  addressed [***706] these facts 
of life by observing that whatever may have been the 
understanding in P l e s s y ' s  time of the power of segre­
gation to stigmatize those who were segregated with a 
"badge of inferiority," it was clear by 1954 that legally 
sanctioned segregation had just such an effect, to the 
point that racially separate public educational facilities 
were deemed inherently unequal. 3 4 7  U . S .  a t  4 9 ^ - 4 9 5 .  

Society’s understanding of the facts upon which a consti­
tutional ruling was sought in 1954 was thus fundamentally 
different from the basis claimed for the decision in 1896. 
While we think P l c s s y  was wrong the day it was decided, 
see P l c s s y ,  s u p r a ,  a t  5 5 2 - 5 6 4  (Harlan, J., dissenting), wc 
must also recognize that the P l c s s y  Court's explanation for 
its decision was so clearly at odds with the facts apparmt 
to the Court in 1954 that the decision lo reexamine P l c s s y  

was on this ground alone not only justified but required.

W e s t  C o a s t  H o t e l  and B r o w n  each rested on facts, 
or an understanding of facts, changed from those which 
furnished the claimed justifications for the earlier consti­
tutional resolutions. Each case was comprehensible as 
the Court’s response to facts that the country could under­
stand, or had come to understand already, but wliich the 
Court of an earlier day, as its own declarations disclosed,
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had not been able to perceive. As the decisions were thus 
comprehensible [*864] they were also defensible, not 
merely as the victories of one doctrinal school over an­
other by dint of numbers (victories though they were), but 
as applications of constitutional principle to facts as they 
had not been seen by the Court before. In constitutional 
adjudication as elsewhere in life, changed circumstances 
may impose new obligations, and the thoughtful part of 
the Nation could accept each decision lo overrule a prior 
case as a response to the Court's constitutional duty.

Because the cases before us present no such occasion 
it could be seen as no such response. Because neither the 
factual underpinnings of R o e ' s  central holding nor our 
understanding of it has changed (and because no other 
indication of weakened precedent lias been shown), the 
Court could not pretend to be reexamining the prior law 
with any justification beyond a present doctrinal disposi­
tion to come out differently from the [**2814] Court of 
1973. To overrule prior law fot no other reason than that 
would ran counter to the view repealed in our cases, that 
a decision to overrule should rest on some special reason 
over and above the belief that a prior case was wrongly de­
cided. See, c .  g . ,  M i t c h e l l  v. \ V .  T .  G r u n t  C o . ,  4 1 6  U . S .  6 0 0 ,  

6 3 6 ,  4 3  L  E d .  2 d  4 0 6 ,  9 4  S .  C t .  1 S 9 5  ( 1 9 7 4 )  (Stewart, J., 
dissenting) ("A basic change in the law upon a giound no 
firmer than a change in our membership invites the pop­
ular misconception that this institution is little different 
from the two political branches of the Government. No 
misconception could do more lasting injury to this Court 
and to the system of law which it is our abiding mission 
to serve"); M a p p  v. O h i o ,  3 6 7  U . S .  6 4 3 ,  6 7 7 ,  6  L  E d .  2 d  

1 0 8 1 ,  S I  S .  C t .  1 6 8 4  ( 1 9 6 1 )  (Harlan, J., dissenting).

C

The examination of the conditions justifying the re­
pudiation of A d k i n s  by W e s t  C o a s t  H o t e l  and P l c s s y  by 
[***707] B r o w n  is enough to suggest the terrible price 
that would have been paid if the Court had not overruled 
as it did. In the present cases, however, as our analysis lo 
this point makes clear, the terrible price would be paid for 
overruling. Our analysis [*S65] would not be complete, 
however, without explaining why overruling R o e ' s  central 
holding would not only reach an unjustifiable result un­
der principles of:u a r e  d e c i s i s ,  but would seriously weaken 
the Court's capacity to exercise the judicial power and to 
function as the Supreme Court of a Nation dedicated to 
the rule of law. To understand why this would be so it is 
necessary to understand the source of this Court's author­
ity, the conditions necessary for its preservation, and its 
relationship to the country's understanding of itself as a 
constitutional Republic.

The root of American governmental power is revealed 
most clearly in the instance of the power conferred by the

Constitution upon the Judiciary of the United Stales and 
specifically upon this Court. As Americans of each suc­
ceeding generation arc rightly told, the Court cannot buy 
support for its decisions by spending money and, except 
to a minor degree, i: cannot independently coerce obe­
dience to its decrees. The Court's power lies, rather, in 
its legitimacy, a product of substance and perception that 
shows itself in the people's acceptance of the Judiciary 
as fit to determine what the Nation's law means and to 
declare what it demands.

The underlying substance of this legitimacy is of 
course the warrant for the Court's decisions in the 
Constitution and the lesser sources of legal nrinciplc on 
which the Court draws. That substance is expressed in 
the Court's opinions, and our contemporary understand­
ing is such that a decision without principled justification 
would be no judicial act at all. But even when justifica­
tion is furnished by apposite legal principle, something 
more is required. Because not every conscientious claim 
of principled justification will be accepted as such, the 
justification claimed must be beyond dispute. The Court 
must take care to speak and act in ways that allow people 
to accept its decisions on the terms the Court claims for 
them, as grounded truly in principle, not as compromises 
with social and political pressures having, as such, no 
bearing on the principled choices that the Court is [*866] 
obliged lo make. Thus, the Court's legitimacy depends on 
making legally principled decisions under circumstances 
in which their principled character is sufficiently plausible 
lo be accepted by the Nation.

The need for principled action to be perceived as such 
is implicated to some degree whenever this, or any other 
appellate court, overrules a prior case. This is not to say, of 
course, that this Court cannot give a perfectly satisfactory 
explanation in most cases. People understand that some of 
the Constitution's language is hard lo fathom and that the 
Court's Justices arc sometimes able to perceive significant 
facts or to understand principles of law that eluded their 
predecessors and that justify departures Lorn existing de­
cisions. However upselling it may be [**2815] lo those 
most directly affected when one judicially derived rule 
replaces another, the country can accept some correction 
of craor without necessarily questioning the legitimacy of 
the Court.

In two circumstances, however, [***708] the Court 
would almost certainly foil lo receive the benefit of the 
diubt in overruling prior cases. There is, first, a point be­
yond which frequent overruling would overtax the coun­
try's belief in the Court's good faith. Despite the variety of 
reasons that may inform and justify a decision lo overrule, 
we cannot forget that such a decision is usually perceived 
(and perceived correctly) us, al the least, a statement that
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a prior decision was wrong. There is a limit to the amount 
of error that can plausibly be imputed to prior Courts, if 
that limit should be exceeded, disturbance of prior rulings 
would be taken as evidence that justifiable reexamination 
of principle had given way to drives for particular results 
in the short term. The legitimacy of the Court would fade 
with the frequency of its vacillation.

That first circumstance can be described as hypothet­
ical; the second is lo the point here and now. Where, in 
the performance of its judicial duties, the Court decides 
a ease in such a way as to resolve the sort of intensely 
divisive controversy reflected in R o c  and those rare, com­
parable cases, its [*867] decision has a dimension that 
Ihe resolution of the normal case docs not carry. It is the 
dimension present whenever the Court's interpretation of 
the Constitution calls the contending sides of a national 
controversy lo end their national division by accepting a 
common mandate rooted in the Constitution.

The Court is not asked to do this very often, having 
thus addressed the Nation only twice in our lifetime, in 
the decisions of B r o w n  and R o e .  But when the Court does 
act in this way, its decision requires an equally rare prece­
dential force to counter the inevitable efforts to overturn 
it and lo thwart its implementation, f  tmc of those efforts 
may be mere unprincipled emotional reactions; others 
may proceed from principles worthy of profound respect. 
But whatever the premises of opposition may be, only the 
most convincing justification under icccplcd standards of 
precedent could suffice to demonstrate that a later deci­
sion overruling the first was anything but a surrender to 
political pressure, and an unjustified repudiation or the 
principle on which the Court slaked its authority in the 
first instance. So lo overrule under fire in the absence of 
the most compelling reason to reexamine a watershed de­
cision would subvert the Court's legitimacy beyond any 
serious question. Cf. B r o w n  v. B o a r d  o f  E d u c a t i o n ,  3 4 9  

U . S .  2 9 4 , 3 0 0 ,  9 9 L  E d .  1 0 S 3 ,  7 5 S .  C t .  7 5 3 ( 1 9 5 5 ) ( B r o w n

I I )  ("It should go without saying that the vitality of the 
constitutional principles [announced in B r o w n  /,] cannot 
be allowed to yield simply because of disagreement with 
them”).

The country's loss of confidence in the Judiciary 
would be underscored by an equally certain and equally 
reasonable condemnation for another failing in overrul­
ing unnecessarily and under pressure. Some cost will be 
paid by anyone who approves or implements a consti­
tutional decision where it is unpopular, or who refuses 
to work to undermine the decision or to force its rever­
sal. The price may be criticism or ostracism, or it may 
be violence. An extra price will be paid by those who 
themselves disapprove of the decision's results 1*868] 
when viewed outside of constitutional [***709] terms,

but who nevertheless struggle to accept it, because they 
respect the rule of law. To all those who will be so tested 
by following, the Court implicitly undertakes lo remain 
steadfast, lest in the end a price be paid for nothing. The 
promise of constancy, once given, binds its maker for as 
long as the power to stand by the decision survives and 
the understanding of the issue has not changed so funda­
mentally as to render the commitment obsolete. From the 
obligation of this promise this Court cannot and should 
not assume any exemption when duty requires it to decide 
a case in conformance [**2816] with the Constitution. 
A willing breach of it would be nothing less than a breach 
of faith, and no Court that broke its faith with the people 
could sensibly expect credit for principle in the decision 
by which it did that.

It is true that diminished legitimacy may be restored, 
but only slowly. Unlike the political branches, a Court 
thus weakened could not seek to regain its position with 
a new mandate from the voters, and even if the Court 
could somehow go to the polls, the loss of its principled 
character could not be retrieved by the casting of so many 
voles. Like the character of an individual, the legitimacy 
of the Court must be earned over lime. So, indeed, must 
be the character of a Nation of people who aspire to live 
according lo the rule of law. Their belief in themselves 
as .uch a people is not readily separable from their un­
derstanding of the Court invested with the authority to 
decide their constitutional cases and speak before all oth­
ers for their constitutional ideals. If the Court’s legitimacy 
should be undermined, then, so would the country be in its 
very ability to see itself through its constitutional ideals. 
The Court's concern with legitimacy is not for the sake 
of the Court, but for the sake of the Nation to which it is 
responsible.

The Court's duty in the present cases is clear. In 1973, 
it confronted the alrcady-divisivc issue of governmental 
power [*869] lo limit persona) choice to undergo abor­
tion, for which it provided a new resolution based on the 
due process guaranteed by the Fourteenth Amendment, 
Whether or not a new social consensus is developing on 
that issua, its divisivcness is no less today than in 1973, 
and pressure to overrule Ihe decision, like pressure to 
retain it, has grown only more intense. A decision lo 
overrule R o e ' s  essential holding under the existing cir­
cumstances would address error, if error there was, at 
the cost of both profound and unnecessary damage to the 
Court's legitimacy, and to tha Nation's commitment to 
the rule of law. It is therefore imperative to adhere lo the 
essence of R o c ' s  original decision, and wc do so today.

IV

From what wc have said so far it follows that it is a 
constitutional liberty of the woman lo have some freedom
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to terminate her pregnancy. Wc conclude that the basic de­
cision in R o e  was based on a constitutional analysis which 
wc cannot now repudiate. The woman's liberty is not so 
unlimited, however, that from the outset the Slate cannot 
show its concern for the life of the unbom, and at a later 
point in fetal development the Stale's interest in life has 
sufficient force so that the right of the woman to terminate 
the pregnancy can be restricted.

[***710] That brings us, of course, lo the point where 
much criticism has been directed at R o e , a criticism that 
always inheres when the Court draws a specific rule from 
what in the Constitution is but a general standard. We con­
clude, however, that the urgent claims of the woman to 
retain the ultimate control over her destiny and her body, 
claims implicit in the meaning of liberty, require us lo 
perform that function. Liberty must not be extinguished 
for want of a line that is clear. And it falls to us to give 
some real substance lo the woman's liberty to determine 
whether to carry her pregnancy to full term.

[*870] Wc conclude the line should be drawn at 
viability, so that before that time the woman has a right 
to choose to terminate her pregnancy. We adhere lo this 
principle for two reasons. First, as we have said, is the 
doctrine of s t a r e  d e c i s i s .  Any judicial act oflinc-drawing 
may seem somewhat arbitrary, but R o c  was a reasoned 
statement, elaborated with great care. Wc have twice reaf­
firmed it in the face of great opposition. See T h o r n b u r g h  

v, A m e r i c a n  C o l l e g e  o f  O b s t e t r i c i a n s  a n d  G y n e c o l o g i s t s ,  

4 7 6  U . S .  a t  7 5 9 ;  A k m n  I .  4 6 2  U . S .  a t  4 1 9 - 4 2 0 .  Although 
wc must overrule those parts of T h o r n b u r g h  and A k m n  

/ which, in our view, arc inconsistent [**2817] with 
R o c ' s  statement that the State has a legitimate interest 
in promoting the life or potential life of the unbom, see 
i n f r a ,  5 0 5  U . S .  a t  8 S 2 - S 8 3 ,  the central premise of those 
cases represents an unbroken commitment by this Court 
to the essential holding of R o c .  it is that premise which 
we reaffirm today.

The second reason is that the concept of viability, 
as wc noted in R o c ,  is the time at which there is a realis­
tic possibility of maintaining and nourishing a life outside 
the womb, so that the independent existence of the second 
life can in reason and all fairness be the object of stale 
protection that now overrides the rights of the woman. 
See R o e  v. W a d e ,  4 1 0  U . S .  a t  1 6 3 .  Consistent with other 
constitutional norms, legislatures may draw lines which 
appear arbitrary without the necessity of offering a justi­
fication. But courts may not. Wc must justify the lines wc 
draw. And there is no line other than viability which is 
more workable. To be sure, as wc have said, there may be 
some medical developments that affect the precise point 
of viability, see s u p r a ,  at 860, but this is an imprecision 
within tolerable limits given that the medical community

and all those who must apply its discoveries will continue 
to explore the matter. The viability line also has, as a prac­
tical matter, an element of fairness. In some broad sense 
it might be said that a woman who fails to act before vi­
ability has consented lo the Stale's intervention on behalf 
of the developing child.

[*871] The woman's right lo terminate her preg­
nancy before viability is the most central principle of R o c  

v. W a d e .  It is a rule of law and a component of liberty we 
cannot renounce.

On the other side of the equation is the interest of the 
State in the protection of potential life. The R o c  Court 
recognized the Stale's "important and legitimate interest 
in protecting the potentiality of human life." R o e ,  s u p r a ,  

a t  1 6 2 .  The weight lo be [***711] given tliis state in­
terest, not the strength of the woman's interest, was the 
difficult question faced in R o e .  Wc do not need to say 
whether each of us, had we been Members of the Court 
when the valuation of the state interest came before it 
as an original matter, would have concluded, as the R o c  

Court did, that its weight is insufficient to justify a ban 
on abortions prior to viability even when it is subject to 
certain exceptions. The matter is not before us in the first 
instance, and coming as it does after nearly 20 years or 
litigation in R o c ' s  wake wc arc satisfied that the immedi­
ate question is not the soundness of R o e ' s  resolution of 
the issue, but the precedential force that must be accorded 
lo its holding. And we have concluded that the essential 
holding of R o e  should be reaffirmed.

Yet it must be remembered that R o c  v. W a d e  speaks 
with clarity in establishing not only the woman’s liberty 
but also the State's "important and legitimate interest in 
potential life." R o e ,  s u p r a ,  a t  1 6 3 .  That portion of the 
decision in R o e  has been given too little acknowledgment 
and implementation by the Court in its subsequent cases. 
Those eases decided that any regulation touching upon 
the abortion decision must survive strict scrutiny, to be 
sustained only if drawn in narrow terms lo further a com­
pelling state interest. See, e ,  g . ,  A k r o n  I ,  s u p r a ,  a t  4 2 7 .  

Not all of the eases decided under that formulation can 
be reconciled with the holding in R o c  itself that the State 
has legitimate interests in the health of the woman and hi 
protecting the potential life within her. In resolving this 
tension, wc choose to rely upon R o e ,  as against the later 
eases.

[*872] R o e  established a trimester framework lo gov­
ern abortion regulations. Under this elaborate but rigid 
construct, almost no regulation at all is permitted during 
the first trimester of pregnancy; regulations designed to 
protect the woman's health, but not to further the Slate's 
interest in potential life, are permitted during the sec­
ond trimester; and during the third trimester, when the
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[**2S18] fetus is viable, prohibitions arc permitted pro­
vided the life or health of the mother is not at slake. R o c ,  

s u p r a ,  a i  1 6 3 - 1 6 6 .  Mo„t of our eases since R o c  have in­
volved the application of rules derived from the trimester 
framework. See, e .  g . ,  T h o r n b u r g h  v. A m e r i c a n  C o l l e g e  o f  

O b s t e t r i c i a n s  a n d  G y n e c o l o g i s t s ,  s u p r a ;  A k r o n  I ,  s u p r a .

The trimester framework no doubt was erected to en­
sure that the woman's right lo choose not become so 
subordinate to the State's interest in promoting fetal life 
that her choice exists in theory but not in fact. Wc do not 
agree, however, that the trimester approach is necessary 
to accomplish this objective. A framework of this rigidity 
was unnecessary and in its later interpretation sometimes 
contradicted the State's permissible exercise of its powers.

[***LEdHR14A] (14A) [***LEdHR15A]
[15A]Though the woman has a right to choose lo 
terminate or continue her pregnancy before viability, it 
docs not at all follow that the State is prohibited from 
taking steps lo ensure that this choice is thoughtful and 
informed. Even in the earliest stages of pregnancy, 
the State may enact rules and regulations [***712] 
designed to encourage her to know that there arc 
philosophic and social arguments of great weight that 
can be brought to bcai in favor of continuing the 
pregnancy to full term and that there arc procedures and 
institutions to allow adoption of unwanted children as 
well as a certain degree of stale assistance if the mother 
chooses to raise the child herself. "The Constitution 
docs not forbid a Slate or city, pursuant to democratic 
processes, from expressing a pscfcrcncc for normal 
childbirth."' W e b s t e r  v. R e p r o d u c t i v e  H e a l t h  S e n d e e s ,  

4 9 2  U . S .  a t  5 1 1  (opinion of [*S73] the Court) (quoting 
P o e l k c r  v. D o c ,  4 3 2  U . S .  5 1 9 ,  5 2 1 ,  5 3  L  E d .  2 d  5 2 S ,  9 7

S .  C t .  2 3 9 1  ( 1 1 7 7 ) ) .  It follows that Stales arc free lo 
enact laws to provide a reasonable framework for a 
woman to make a decision that has such profound and 
lasting meaning. This, loo, wc find consistent with R o e ' s  

central premises, and indeed the inevitable consequence 
of our holding that the State has an interest in protecting 
the life of the unbom.

[***I,Ed!IR16A] [16A]Wc reject the trimester frame­
work, which wc do not consider to be part of the essen­
tial holding of R o e .  See W e b s t e r  v. R e p r o d u c t i v e  H e a l t h  

S e n d e e s ,  4 9 2  U . S .  a t  5 1 8  (opinion of REHNQUIST, C. 
J.); i d . ,  a t  5 2 9  (O'CONNOR, J., concurring in part arid 
concurring in judgment) (describing the trimester frame­
work as "problematic"). Measures aimed at ensuring that 
a woman's choice contemplates the consequences for the 
fetus do not necessarily interfere with the right recognized 
in R o c ,  although those measures have been found to be in­
consistent with the rigid trimester framework announced

in that ease. A logical reading of the central holding in 
R o e  itself, and a necessary reconciliation of the liberty 
of the woman and the interest of the State in promoting 
prenalal life, require, in our view, that we abandon the 
trimester framework as a rigid prohibition on all prcvia- 
bility regulation aimed at the protection of fetal life. The 
trimester framework suffers from these basic (laws: in 
its formulation it misconceives the nature of the pregnant 
woman's interest; and in practice it undci values the State's 
interest in potential life, as recognized in R o c .

As our jurisprudence relating to all liberties save per­
haps abortion has recognized, not every law which makes 
a right more difficult to exercise is, i p s o  f a c t o ,  an infringe­
ment of that right. An example clarifies the point. Wc have 
held that not every ballot access limitation amounts to an 
infringement of the right to vote. Rather, the States arc 
granted substantial flexibility in establishing the frame­
work within which voters choose the candidates for whom 
they [*874] wish to vote. A n d e r s o n  v .  C c l c b r c z z c ,  4 6 0  

U . S .  7 S 0 ,  7 S 8 ,  7 5  L  E d .  2 d  5 4 7 ,  1 0 3  S .  C t .  1 5 6 4  ( 1 9 8 3 ) ;  

N o r m a n  v. R e e d ,  5 0 2  U . S .  2 7 9 ,  1 1 6  L  E d .  2 d  7 1 1 ,  1 1 2  S .  

C t .  6 9 8 ( 1 9 9 2 ) .

[**2819] The abortion right is similar. Numerous 
forms of state regulation might have the incidental ef­
fect of increasing the cost or decreasing the availability 
of medical care, whether for abortion or any other med­
ical procedure. The fact that a law which serves a valid 
purpose, one not designed to strike at the right itself, has 
the incidental effect of making it more difficult or more 
expensive to procure an abortion cannot be enough to 
invalidate it. Only where [***713] state regulation im­
poses an undue hurdcn on a woman's ability to make this 
decision docs the power of the Stale reach into the heart 
of the liberty protected by the Due Process Clause. S e e  

H o d g s o n  v. M i n n e s o t a ,  4 9 7  U . S .  4 1 7 ,  4 5 8 - 4 5 9 ,  1 1 1  L  

E d .  2 d  3 4 4 , 1 1 0 S .  C t .  2 9 2 6  ( 1 9 9 0 )  (O'CONNOR, J., con­
curring in part and concurring in judgment in part); O h i o  

v .  A k m n  C e n t e r  f o r  R e p r o d u c t i v e  H e a l t h ,  4 9 7  U . S .  5 0 2 ,  

5 1 9 - 5 2 0 .  I l l  L  E d  2 d 4 0 5 , 1 J 0 S .  C t .  2 9 7 2  [ 1 9 9 0 ) ( A k m n

I I )  (opinion of KENNEDY, J.); W e b s t e r  v. R e p m d u c t i v e  

H e a l t h  S e n d e e s ,  s u p r a ,  a t  5 3 0  (O'CONNOR, J., concur­
ring in part and concurring in judgment); T h o r n b u r g h  

v. A m e r i c a n  C o l l e g e  o f  O b s t e t r i c i a n s  a n d  G y n e c o l o g i s t s ,  

4 7 6  U . S .  a t  8 2 8  (O'CONNOR, J., dissenting); S i m o p o u l o s  

v. V i r g i n i a .  4 6 2  U . S .  5 0 6 ,  5 2 0 ,  7 6  L  E d .  2 d  7 5 5 ,  1 0 3  S .  

C t .  2 5 3 2  ( 1 9 8 3 )  (O'CONNOR, J., concurring in part and 
concurring in judgment); P l a n n e d  P a r e n t h o o d  A s s n .  o f  

K a n s a s  C i t y .  M o . ,  I n c .  v. A s h e m f t ,  4 6 2  U . S .  4 7 6 , 5 0 5 ,  7 6  L  

E d .  2 d  7 3 3 , 1 0 3  S .  C t .  2 5 1 7 ( 1 9 8 3 )  (O'CONNOR. J., con­
curring in judgment in part and dissenting in pan) . A k m n  

I ,  4 6 2  U . S .  a t  4 6 4  (O'CONNOR. J.. joined by WHITE 
and REHNQUIST, JJ., dissenting); B r l l o l l i  v. l l a i r d ,  4 2 8  

U . S .  1 3 2 ,  1 4 7 ,  4 9  L  E d .  2 d  8 4 4 ,  9 6  S .  C t .  2 8 5 7 ( 1 9 7 6 )
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( B c l l o t t i  I ) .

For the most part, the Court's early abortion cases ad­
hered lo this view. In M a h e r  v. R o e ,  4 3 2  U . S .  4 6 4 ,  4 7 3 -  

4 7 4 ,  5 3  L  E d .  2 d  4 8 4 .  9 7  S .  C t .  2 3 7 6  ( J 9 7 7 ) ,  the Court 
explained: " R o c  did not declare an unqualified 'constitu­
tional right lo an abortion,' as the District Court seemed 
to think. Rather, the right protects the woman from un­
duly burdensome interference with her freedom to decide 
whether to terminate her pregnancy." Sec [*875] also 
D o c  v. B o l t o n ,  4 1 0  U . S .  1 7 9 , 1 9 S ,  3 5  L  E d .  2 d  2 0 1 ,  9 3  S .  

C t .  7 3 9  ( 1 9 7 3 )  ("The interposition of the hospital abortion 
committee is unduly restrictive of the patient's rights"); 
B c l l o t t i  1, s u p r a ,  at 147 (State may not "impose undue 
burdens upon a minor capable of giving an informed con­
sent"); H a r r i s  v. M c R a e ,  4 4 S  U . S .  2 9 7 ,  3 1 4 ,  6 5  L  E d .  2 d  

7 8 4 ,  1 0 0  S .  C t .  2 6 7 1  ( 1 9 8 0 )  (citing M a h e r ,  s u p r a ) .  Cf. 
C a r e y  v .  P o p u l a t i o n  S e n  i c e s  I n t e r n a t i o n a l ,  4 3 1  U . S .  a l  

6 S 8  ("The same test must be applied to state regulations 
that burden an individual's right to decide to prevent con­
ception or terminate pregnancy by substantially limiting 
access lo the means of effectuating that decision as is ap­
plied to stale statutes that prohibit the decision entirely").

These considerations of the nature of the abortion 
• ghl illustrate that it is an overstatement to describe it as 
a right to decide whether to have an abortion "without in­
terference from the State." P l a n n e d  P a r e n t h o o d  o f  C e n t r a l  

M o .  v. D a n f o r t h ,  4 2 8  U . S .  5 2 .  6 1 ,  4 9  L  E d .  2 d  7 8 8 ,  9 6

S .  C t .  2 8 3 1  ( 1 9 7 6 ) .  All abortion regulations interfere to 
some degree with a woman's ability to decide whether 
to terminate her pregnancy. It is, as a consequence, not 
surprising that despite the protestations contained in the 
original R o c  opinion to the effect that the Court was not 
recognizing an absolute right, 4 1 0  U . S .  a t  1 5 4 - 1 5 5 ,  the 
Court's experience applying the trimester framework has 
led to he striking down of some abortion regulations 
which in no real sense deprived women of the ultimate 
decision. Those decisions went too far [***714] because 
the right recognized by R o e  is a right "to be free from 
unwarranted governmental intrusion into matters so fun­
damentally affecting a person as the decision whether to 
bear or beget a cliild." E i s e n s t a d t  v. B a i r d ,  4 0 5  U . S .  a t  

4 5 3 .  [**2820] Not all governmental intrusion is of ne­
cessity unwarranted; and that brings us to the other basic 
(law in the trimester framework: even in R o e ' s  icrms, in 
practice it undervalues the State's interest in the potential 
life within the woman.

R o e  v. W a d e  was express in its recognition of the 
State's "important and legitimate interests in preserving 
und protecting [*876] the health of the pregnant woman 
[and] in protecting the potentiality of human life." 4 1 0  

U . S .  a t  1 6 2 .  The trimester framework, however, does not 
fulfill R o e ' s  own promise that the State has an interest in

protecting fetal life or potential life. R o c  began the con­
tradiction by using the trimester framework to forbid any 
regulation of abortion designed to advance that interest 
before viability. I d . ,  a t  1 6 3 .  Before viability, Roc and sub­
sequent cases treat all governmental attempts to influence 
a woman's decision on bcliall of the potential life within 
her as unwarranted. This treatment is, in our judgment, in­
compatible with the recognition that there is a substantial 
slate interest in potential life throughout pregnancy. Cf. 
W e b s t e r ,  4 9 2  U . S .  a t  5 1 9  (opinion of REHNQUIST, C. 
J.); A k r o n  1 , s u p r a ,  a l  4 6 1  (O'CONNOR, J., dissenting).

The very notion that the Slate has a substantial interest 
in potential life leads to the conclusion that not all regu­
lations must be deemed unwarranted. Not all burdens on 
the right to decide whether lo terminate a pregnancy will 
be undue. In our view, the undue burden standard is the 
appropriate means of reconciling the State's interest with 
the woman's constitutionally protected liberty.

The concept of an undue burden has been utilized by 
the Court as well as individual Members of the Court, 
including two of us, in ways that could be considered 
inconsistent. See, c .  g „  H o d g s o n  v. M i n n e s o t a ,  s u p r a ,  a t  

4 5 9 M 6 1  (O'CONNOR, J., concurring in part and con­
curring in judgment); A k r o n  I I ,  s u p r a ,  a t  5 1 9 - 5 2 0  (opin­
ion of KENNEDY, J.); T h o r n b u r g h  v. A m e r i c a n  C o l l e g e  

o f  O b s t e t r i c i a n s  a n d  G y n e c o l o g i s t s ,  s u p r a ,  a t  S 2 8 - 8 2 9  

(O’CONNOR, J., dissenting); A k r o n  I ,  s u p r a ,  a t  4 6 1 - 4 6 6  

(O'CONNOR, J., dissenting); H a r r i s  v. M c R a e ,  s u p r a ,  a t  

3 1 4 ;  M a h e r  v. R o c ,  s u p r a ,  a t  4 7 3 ;  B e a l  v. D o c ,  4 3 2  U . S .  

4 3 8 ,  4 4 6 , 5 3  L  E d .  2 d  4 6 4 ,  9 7  S .  C l .  2 3 6 6 ( 1 9 7 7 ) ;  B c l l o t t i  

I ,  s u p r a , at 147. Because we set forth a standard of general 
application to which wc intend lo adhere, it is important 
to clarify what is meant by an undue burden.

[*877] A find'ng of an undue burden is a shorthand 
for the conclusion that a slate regulation has the purpose 
or effect of placing a substantial obstacle in the path of a 
woman seeking an abortion of a nonviable fetus. A statute 
with this purpose is invalid [***715] because the means 
chosen hy the State to further the interest in potential life 
must be calculated to inform the woman's free choice, 
not hinder it. And a statute which, while furthering the 
interest in potential life or some other valid state interest, 
has the effect of placing a substantial obstacle in the path 
of a woman's choice cannot be considered a permissible 
means of serving its legitimate ends. To the extent that 
the opinions of the Court or of individual Justices use th 
undue burden standard in a manner that is inconsistent 
with this analysis, wc set out what in our view should be 
the controlling standard. Cf. M c C l c s k e y  v. Za n t ,  4 9 9  U . S .  

4 6 7 ,  4 8 9 ,  1 1 3  L  E d .  2 d  5 1 7 ,  1 1 1  S .  C t .  1 4 5 4 ( 1 9 9 1 )  (at­
tempting "to define the doctrine of abuse of the writ with 
more precision" after acknowledging tension among car-
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lier cases). Inou. considered judgment, an undue burden 
is an unconstitutional burden. See A k r o n  I I ,  4 9 7  U . S .  a t  

5 1 9 - 5 2 0  (opinion of KENNEDY, J.). Understood another 
way, we answer the question, left open in previous opin­
ions discussing the undue burden formulation, whether a 
law designed [**2821] to further the Stale's interest in 
fetal life which imposes an undue burden on the woman's 
decision before fetal viability could be constitutional. See, 
c .  g . ,  A k r o n  I ,  4 6 2  U . S .  a t  4 6 2 - 4 6 3  (O'CONNOR, J., dis­
senting). The answer is no.

Some guiding principles should emerge. What is at 
stake is the woman’s right to make the ultimate decision, 
not a right to be insulated from all others in doing so. 
Regulations which do no more than create a structural 
mechanism by which the State, or the parent or guardian 
of a minor, may express profound respect for the life of the 
unbom are permitted, if they are not a substantial obstacle 
to the woman's exercise of the right to choose. See i n f r a ,  

5 0 5  U . S .  a t  S 9 9 - 9 0 0  (addressing Pennsylvania's parental 
consent requirement). [*878] Unless it has that effect on 
her right of choice, a state measure designed to persuade 
her lo choose childbirth over abortion will be upheld if 
reasonably related to that eoal. Regulations designed to 
foster the health of a womai.. ecking an abortion arc valid 
if they do not constitute an undue burden.

[***LEdIIR14B] [14B] [***LEdIIR15B] [15B] 
[***LEdlIR16B] [16B]Evcn when jurists reason from 
shared premises, some disagreement is inevitable. 
Compare H o d g s o n ,  4 9 7  U . S .  a t  4 8 2 - 4 9 7  (KENNEDY, 
] . ,  concurring in judgment in part and dissenting in part), 
with i d . ,  a t  4 5 8 - 4 6 0  (O'CONNOR, J., concurring in part 
and concurring in judgment in part). That is to be expected 
in the application of any legal standard which must ac­
commodate life's complexity. Wc do not expect it lo be 
otherwise with respect to the undue hurdcn standard. We 
give this summary:

(a) To protect the central right recognized by R o c  v. 
W a d e  while at the same time accommodating the Slate's 
profound interest in potential life, wc will employ the 
undue burden analysis as explained in this opinion. An 
undue burden exist:., and therefore a provision of law is 
invalid, if its purpose or effect is to place a substantial ob­
stacle in the path of a woman seeking an abortion before 
the fetus attains viability.

(b) Wc reject the rigid trimester [***716] framework 
of R o c  v. W a d e .  To promote the State's profound interest 
in potential life, throughout prcgr.ancy the Slate may take 
measures lo ensure that the woman's choice is informed, 
and measures designed to advance this interest will not 
be invalidated us long as their purpose is to persuade the 
woman to choose childbirth over abortion. These mea­

sures must not be an undue burden on the right.

(c) As with any medical procedure, the State may en­
act regulations to further the health or safety of a woman 
seeking an abortion. Unnecessary health rcgi utions that 
have the purpose or effect of presenting a substantial ob­
stacle to a woman seeking an abortion impose an undue 
burden on the right.

[*879] (d) Our adoption of the undue burden anal­
ysis docs not disturb the central holding of R o e  v. W a d e ,  

and we reaffirm that holding. Regardless of whether ex­
ceptions arc made for particular circumstances, a State 
may not prohibit any woman from making the ultimate 
decision lo terminate her pregnancy before viability.

(c) We also reaffirm R o e ' s  holding that "subsequent 
to viability, the State in promoting its interest in the po­
tentiality of human life may, if it chooses, regulate, and 
even proscribe, abortion except where it is necessary, in 
appropriate medical judgment, for the preservation of the 
life or health of the mother," R o c  v. W a d e ,  4 1 0  U . S .  a t

1 6 4 - 1 6 5 .

These principles control our assessment of the 
Pennsylvania statute, and we now turn to the issue of 
the validity of its challenged provisions.

V

The Court of Appeals applied what it believed lo be 
the undue burden standard and upheld each of the pro­
visions except for the husband notification requirement. 
Wc agree generally with this conclusion, bm refine the 
[**2822] undue burden analysis in accordance with the 
principles articulated above. Wc now consider the sepa­
rate statutory sections al issue.

A

[***LEdllR lB ] [lBJBccausc it is central to the op­
eration of various other requirements, wc begin with 
the statute’s definition of medical emergency. Under the 
statute, a medical emergency is

"that condition which, on the basis of the 
physician's good faith clinical judgment, so 
complicates the medical condition of a preg­
nant woman as lo necessitate the immediate 
abortion of her pregnancy to avert her death 
or for which a delay will create serious risk 
of substantial and irreversible impairment of 
a major bodily function." IS Pa. Cons. Stat.
§ 3203 (1990).

[*880] Petitioners argue that the definition is too 
narrow, contending that it forecloses the possibility of an 
immediate abortion despite some significant health risks,



505 U.S. 833. *880; 112 S. Cl. 2791, **2822;
120 L. Ed. 2d 674. * **LEdH R lB ; 1992 U.S. LEX IS  4751

Page 21

If the contention were correct, we would be required to 
invalidate the restrictive operation of the provision, for 
the essential holding of R o c  forbids a Slate to interfere 
with a woman's choice to undergo an abortion procedure 
if continuing her pregnancy would constitute a threat to 
her health. 4 1 0  U . S .  a t  1 6 4 .  See also H a r r i s  v. [***717] 
M c R a e ,  4 4 S  U . S .  a t  3 1 6 .

l*+*LEdILRlC] [1C] [***LEdllR17] [17]Thc District 
Court found that there were three serious conditions which 
would not be covered by the statute: pre-eclampsia, in­
evitable abortion, and premature ruptured membrane. 7 4 4

F .  S u p p .  a t  1 3 7 S .  Yet, as the Court of Appeals observed, 
9 4 7  F . 2 d  a t  7 0 0 - 7 0 1 ,  it is undisputed that under some 
circumstances each of these conditions could lead to an 
illness with substantial and irreversible consequences. 
While the definition could be interpreted in an uncon­
stitutional manner, the Court of Appeals construed the 
phrase "serious risk" lo include those circumstances. I d . ,  

a t  7 0 1 .  It stated: "Wc read the medical emergency excep­
tion as intended by the Pennsylvania legislature to assure 
that compliance with its ahortion regulations would not in 
any way pose a significant threat to the life or health of a 
woman." I b i d .  As wc said in B r o c k e t t  v. S p o k a n e  A r c a d e s ,  

I n c . .  4 7 2  U . S .  4 9 1 ,  4 9 9 - 5 0 0 ,  S 6  L  E d .  2 d  3 9 4 .  1 0 5  S .  C t .  

2 7 9 4  ( 1 9 8 5 ) :  "Normally,. . .  wc defer to the construction 
of a stale statute given it by the lower federal courts." 
Indeed, wc have said that wc will defer to lower court 
interpretations of stale law unless they amount to "plain" 
error. P a l m e r  v. H o f f m a n ,  3 1 8  U . S .  1 0 9 ,  1 1 8 .  8 7  L  E d .  

6 4 5 ,  6 3  S .  C t .  4 7 7  ( 1 9 4 3 ) .  This "'reflects our belief that 
district courts and courts of appeals arc better schooled 
in and more able to interpret the laws of their respective 
Stales.'" F r i s b y  v. S c h u l t z ,  4 8 7  U . S .  4 7 4 , 4 S 2 , 1 0 1 L  E d .  2 d

4 2 0 , 1 0 8  S .  C t .  2 4 9 5  ( 1 9 S S )  (citation omitted). We adhere 
lo that course today, and conclude that, as construed by 
the Court of Appeals, the medical emergency definition 
imposes no undue burden on a woman's abortion right.

[*881] B

[***LEdIIR2B] [2B]We next consider the informed 
consent requirement. 18 Pa. Cons. Stat. § 3205 (1990). 
Except in a medical emergency, the statute requires that 
al least 24 hours before performing an abortion a physi­
cian inform the woman of the nature of the procedure, 
Ihe health risks of the abortion and of childbirth, and 
die "probable gestational age of the unbom child." The 
physician or a qualified nonphysician must inform the 
woman of the availability of printed materials published 
by the Slate describing the fetus and providing informa­
tion about medical assistance for childbirth, information 
about child support from the father, and a list of agen­
cies which provide adoption and other services as alter­

natives lo abortion. An abortion may not be performed 
unless the woman certifies in writing that she has been 
informed of the availability of these printed materials and 
has [**2823] been provided them if she chooses to view 
them.

Our prior decisions establish that as with any med­
ical procedure, the Slate may require a woman to give 
her written informed consent lo an abortion. Sec P l a n n e d  

P a r e n t h o o d  o f  C e n t r a l  M o .  v. D a n f o r t h ,  4 2 8  U . S .  a l  6 7 .  

In this respect, the statute is unexceptional. Petitioners 
challenge the statute's definition of informed consent be­
cause it includes the provision of specific information by 
the doctor and the mandatary 24-hour waiting period. 
The conclusions reached by a majority of the Justices in 
the separate opinions filed today and the [***718] un­
due burden standard adopted in this opinion require us to 
overrule in part some of the Court's past decisions, deci­
sions driven by the trimester framework's prohibition of 
all previability regulations designed lo further the State's 
interest in fetal life.

In A k r o n  1 ,  4 6 2  U . S .  4 1 6 ,  7 6  L  E d .  2 d  6 8 7 ,  1 0 3  S .  

C t .  2 4 8 1  ( 1 9 8 3 ) ,  we invalidated an ordinance winch re­
quired that a woman seeking an abortion be provided by 
her physician with specific information "designed to in­
fluence the woman's informed choice between abortion 
or childbirth." I d , ,  a t  4 4 4 .  As wc later described [*882] 
the A k r o n  I  holding in T h o r n b u r g h  v. A m e r i c a n  C o l l e g e  o f  

O b s t e t r i c i a n s  a n d  G y n e c o l o g i s t s ,  4 7 6  U . S .  a t  7 6 2 ,  there 
were two purported flaws in the Akron ordinance: the 
information was designed to dissuade the woman from 
having an abortion and the ordinance imposed "a rigid re­
quirement that a specific body of information be given in 
all cases, irrespective of the particular needs of the patient 
. . . . " I b i d .

To the extent A k r o n  1  and T h o r n b u r g h  find a con­
stitutional violation when the government requires, as it 
docs here, the giving of truthful, nonmislcading informa­
tion about the nature of the procedure, the attendant health 
risks and those of childbirth, and the "probable gestational 
age" of the fetus, those cases go too far, arc inconsistent 
with R o c ' s  acknowledgmcri of an important interest in 
potential life, and are overruled. This is clear even on the 
very terms of A k r o n  I  and T h o r n b u r g h .  Those decisions, 
along with D a n f o r t h ,  recognize a substantial government 
interest justifying a requirement that a woman be ap­
prised of the health risks of abortion and childbirth. E .  g . ,  

D a n f o r t h ,  s u p r a ,  al 66-67. It cannot be questioned that 
psychological well-being is a facet of health. Nor can it be 
doubted that most women considering an abortion would 
deem llic impact on the fetus relevant, if not dispositive, 
lo the decision. In attempting to ensure that a woman ap­
prehend the full consequences of her decision, the State
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furthers the legitimate purpose of reducing the risk that a 
woman may elect an abortion, only lo discover laler, wilh 
dcvastaiing psychological consequences, that her deci­
sion was not fully informed. If the information the Stale 
requires to be made available to the woman is truthful and 
not misleading, the requirement may be permissible.

We also sec no reason why the Slate may not require 
doctors to inform a woman seeking an abortion of the 
availability of materials relating to the consequences lo 
the fetus, even when those consequences have no direct 
relation to her health. An example illustrates the point. 
Wc would think [*883] it constitutional for the Stale to 
require that in order for there lo be infonned consent to 
a kidney transplant operation the recipient must be sup­
plied with information about risks to the donor as well as 
risks to himself or herself. A requirement that the physi­
cian make available information similar lo that mandated 
by the statute here was described in T h o r n b u r g h  as "an 
outright attempt to wedge the Commonwealth's message 
discouraging abortion into the privacy of the informcd- 
conscnt dialogue between the woman and her physician." 
4 7 6  U . S .  a t  7 6 2 .  [***719] Wc conclude, however, that 
informed choice need not be defined in such narrow terms 
that all considerations of the effect on the fetus arc made 
irrelevant. As [**2824] wc have made clear, we depart 
from the holdings of A k r n i .  and T h o r n b u r g h  to the ex­
tent that wc permit a State lo further its legitimate goal of 
protecting the life of the unbom by enacting legislation 
aimed at ensuring a decision that is mature and informed, 
even when in so doing the State expresses a preference 
for childbirth over abortion, In short, requiring that the 
woman be informed of ihe availability of information re­
lating lo fetal development and the assistance available 
should she decide lo carry the pregnancy to full term is 
a reasonable measure to ensure an informed choice, one 
which might cause the woman to choose childbirth over 
abortion. This requirement cannot be considered a sub­
stantial obstacle to obtaining an abortion, and, it follows, 
there is no undue burden.

Our prior eases also suggest that the "slrailjackct," 
T h o r n b u r g h ,  s u p r a ,  a l  7 6 2  (quoting D a n f o r t h ,  s u p r a ,  a t  

6 7 ,  n . S ) ,  of particular infonnation which must be given 
in each ease interferes wilh a constitutional right of pri­
vacy between a pregnant woman and her physician. As a 
preliminary matter, it is worth noting that the statute now 
before us docs not require a physician to comply with the 
informed consent provisions "if he or she can demonstrate 
by a preponderance of the evidence, that he or she rea­
sonably believed that furnishing the information would 
have resulted in a severely [*884] adverse effect on the 
physical or mental health of the patient." 18 Pa. Cons. 
Stat. § 3205 (1990). In this respect, the statute docs not 
prevent the physician from exercising his or her medical

judgment.

Whatever constitutional status the doctor-patient rela­
tion may have as a general matter, in the present context it 
is derivative of the woman's position. The doctor-patient 
relation docs not underlie or override the two more gen­
eral rights under which the abortion right isjustificd: the 
right to make family decisions and the right to physical 
autonomy. On its own, the doctor-patient relation here is 
entitled to the same solicitude it receives in other contexts. 
Thus, a requirement that a doctor give a woman certain 
information as part of obtaining her consent to an abortion 
is, for constitutional purposes, no different from a require­
ment that a doctor give certain specific information about 
any medical procedure.

All that is left of petitioners' argument is an asserted 
First Amendment right of a physician not to provide in­
formation about the risks of abortion, and childbirth, in a 
manner mandated by the State. To be sure, the physician's 
First Amendment rights not to speak arc implicated, see 
W o o l c y  v. M a y n a r d ,  4 3 0  U . S .  7 0 S ,  5 1  L  E d .  2 d  7 5 2 ,  9 7

S .  C t .  1 4 2 8  ( 1 9 7 7 ) ,  but only as part of the practice of 
medicine, subject to reasonable licensing and regulation 
by the State, cf. W h a l e n  v .  R o c ,  4 2 9  U . S .  5 8 9 ,  6 0 3 ,  5 1  L  

E d .  2 d  6 4 ,  9 7  S .  C . t .  8 6 9  ( 1 9 7 7 ) .  Wc see no constitutional 
infirmity in the requirement that the physician provide the 
information mandated by the Slate here.

The Pcnnsyl vani a statute al so requires us to reconsider 
the holding [***720] in A k r o n  /that the Stale may not re­
quire that a physician, as opposed to a qualified assistant, 
prowdc infonnation relevant to a woman's informed con­
sent. 4 6 2  U . S .  a t  4 4 8 .  Since there is no evidence on this 
record that requiring a doctor to give the information as 
provided by the statute would amount in practical terms 
to a substantial obstacle to a woman seeking an abor­
tion, wc conclude that it is not [*S85] an undue burden. 
Our eases reflect the fact that the Constitution gives the 
Stales broad latitude to decide that particular functions 
may be performed only by licensed professionals, even 
if an objective assessment might suggest that those same 
tasks could be performed by others. See W i l l i a m s o n  v. L e e  

O p t i c a l  o f  O k l a . ,  I n c . ,  3 4 8  U . S .  4 8 3 ,  9 9  L  E d .  5 6 3 ,  7 5  S .  

C t .  4 6 1  ( 1 9 5 5 ) .  Thus, wc uphold the provision [**2825] 
as a reasonable means to ensure that the woman's consent 
is informed.

Our analysis of Pennsylvania's 24-hour wailing pe­
riod between the provision of the information deemed 
necessary to informed consent and the performance of an 
abortion under the undue burden standard requires us to 
reconsider the premise behind the decision in A k r o n  I  in­
validating a parallel requirement. In/Uron/wesaid: "Nor 
arc wc convinced that the Stale's legitimate concern that 
the woman's decision b~ informed is reasonably served
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by requiring a 24-hour delay as a matter of course.” 4 6 2  

U . S .  a t  4 5 0 .  Wc consider that conclusion to be wrong. 
The idea that important decisions will be more informed 
and deliberate if they follow some period of reflection 
docs not strike us as unreasonable, particularly where the 
statute directs that important information become part of 
the background of the decision. The statute, as construed 
by the Court of Appeals, permits avoidance of the waiting 
period in the event of a medical emergency and the record 
evidence shows that in the vast majority of cases, a 24- 
hour delay docs not create any appreciable health risk. In 
theory, at least, the waiting period is a reasonable measure 
to implement the State's interest in protecting the life of 
the unbom, a measure that does not amount to an undue 
burden.

Whether the mandator)' 24-hour waiting period is 
nonetheless invalid because in practice it is a substantial 
obstacle to a woman's choice lo terminate her pregnancy 
is a closer question. The findings of fact by the District 
Court indicate that because of the distances many women 
must travel to reach an abortion provider, the practical 
effect will often be [*886] a delay of much more than 
a day because the waiting period requires that a woman 
seeking an abortion make at least two visits to the doctor. 
The District Court also found that in many instances this 
will increase the exposure of women seeking abortions 
to "the harassment and hostility of anliaborlion protestors 
demonstrating outside aclinic." 7 4 4  F .  S u p p .  a t  1 3 5 1 .  As 
a result, the District Court found that for those women 
wno have the fewest financial resources, those who must 
travel long distances, and those who have difficulty ex­
plaining their whereabouts to husbands, employers, or 
others, the 24-hour waiting period will be "particularly 
burdensome." I d . ,  a t  1 3 5 2 .

Thcs' findings arc troubling in [***721] some re­
spects, but they do not demonstrate that the waiting period 
constitutes an undue burden. We do not doubt that, as the 
District Court held, the waiting period has the effect of 
"increasing the cost and risk of delay of abortions," i d . ,  

a t  1 3 7 S ,  but the District Court did not conclude that the 
increased costs and potential delays amount to substan­
tial obstacles. Rather, applying the trimester framework's 
strict prohibition of all regulation designed to promote 
the Stale's interest in potential life before viability, see 
i d . ,  a t  1 3 7 4 ,  the District Court concluded that the wail­
ing period docs not further the slate "interest in maternal 
health" and "infringes the physician's discretion lo exer­
cise sound medical judgment," i d . ,  a t  1 3 7 8 .  Yet, as wc 
have stated, under the undue burden standard a Stale is 
permitted tocnact persuasive measures which favor child­
birth over abortion, even if those measures do not further 
a health interest. And while the waiting period docs limit 
a physician's discretion, that is not, standing alone, a rea­

son to invalidate it. In light of the construction given the 
statute's definition of medical emergency by the Court of 
Appeals, and the District Court's findings, we cannot say 
that the waiting period imposes a real health risk.

We also disagree with the District Court's conclusion 
that the "particularly burdensome" effects of the waiting 
period [*887] on some women require its invalidation. A 
particular burden is not of necessity a substantial obstacle. 
Whether a burden falls on a particular group is a distinct 
inquiry from whether it is a substantial obstacle even as 
to the women in tha. group. And the District Court did 
not conclude that the waiting period [**2826] is such an 
obstacle even for the women who arc most burdened by 
it. Hence, on the record before us, and in the context of 
this facial challenge, wc arc not convinced that the 24- 
hour waiting period constitutes an undue burden.

Wc arc left with the argument that the various aspects 
of the informed consent requirement arc unconstitutional 
because they place barriers in the way of ahortion on de­
mand. Even the broadest reading of R o e ,  however, has not 
suggested that there is a constitutional right lo abortion 
oil demand. Sec, e .  g . ,  D o e  v. B o l t o n ,  4 1 0  U . S .  a t  1 8 9 .  

Rather, the right protected by R o e  is a right to decide to 
terminate a pregnancy free of undue interference by the 
State. Because the informed consent requirement facili­
tates the wise exercise of that right, it cannot be classified 
as an inlcncrence with the right R o c  protects. The in­
formed consent requirement is not an undue burden on 
that right.

C

[***LEdIIR3 B] (3Q]Scction 3209 of Pennsylvania's 
abortion law provides, except in cases of medical emer­
gency, that no physician shall perform an abortion on 
a married woman without receiving a signed statement 
from the woman that she has notified her spouse that 
she is about to undergo an abortion. The woman has the 
option of providing an alternative signed statement certi­
fying that her husband is not the man who impregnated 
her; that her husband could not be located; that the preg­
nancy is the result of spousal sexual assault wliich she 
has reported; or that the woman believes that notifying 
her husband will cause him or someone [***722] else to 
inflict bodily injury upon her. A physician who perforins 
an abortion on [*888] a married woman without receiv­
ing the appropriate signed statement will have his or her 
license revoked, and is liable to the husband for damages.

The District Court heard the testimony or numerous 
expert witnesses, and made detailed findings of fact re­
garding the effect of this statute. These included:

"273. The vast majority of women con-
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sull Ihcir husbands prior to deciding to ter­
minate their pregnancy.. , .

"279. The 'bodily injury' exception could 
not be invoked by a married woman whose 
husband, if notified, would, in her reason­
able belief, threaten lo (a) publicize her intent 
lo have an abortion to family, friends or ac­
quaintances; (b) retaliate against her in future 
child custody or divorce proceedings; (c) in­
flict psychological intimidation or emotional 
harm upon her, her children or other persons;
(d) inflict bodily harm on other persons such 
as children, family members or other loved 
ones; or (c) use his control over finances to 
deprive of necessary monies for herself or 
her children___

"281. Studies reveal that family violence 
occurs in two million families iii the United 
States. This figure, however, is a conserva­
tive one that substantially understates (be­
cause battering is usually not reported until 
it reaches life-threatening proportions) the 
actual number of families affected by do­
mestic violence. In fact, researchers estimate 
that one of every two women will be battered 
at some lime in their life.. . .

"282. A wife may not elect to notify her 
husband of her intention lo have an abortion 
for a variety of reasons, including the hus­
band's illness, concern about her own health, 
the imminent failure of the marriage, or the 
husband's absolute opposition lo the abor- 
tio.........

”283. The required filing of the spousal 
consent form would require plaintiff-clinics 
to change their counseling [*889] proce­
dures and force women to reveal t'neir most 
intimate decision-making on pain of crim­
inal sanctions. The confidentiality of these 
revelations could not be guaranteed, since 
[**2827] the woman's records arc not im­
mune from subpoena.. . .

"284. Women of all class levels, educa­
tional backgrounds, and racial, ethnic and 
religious groups arc battered.. . .

”285. Wife-battering or abuse can take on 
many physical and psychological forms. The 
nature and scope of the battering can cover a

broad range of actions and be gruesome and 
torturous.. , .

"286. Married women, victims of bat­
tering, have been killed in Pennsylvania and 
throughout the United States___

"287. Battering can often involve a sub­
stantial amount of sexual abuse, including 
marital rape and sexual mutilation___

"288. In a domestic abuse situation, it is 
common for the battering husband to also 
abuse the children in an attempt to coerce the 
wife___

[***723] "259. Mere notification of 
pregnancy is frequently a flashpoint for bat­
tering and violence within the family. The 
number of battering incidents is high during 
the pregnancy and often the worst abuse can 
be associated with pregnancy The batter­
ing husband may deny parentage and use the 
pregnancy as an excuse for abuse.. . .

"290. Secrecy typically shrouds abusive 
families. Family members arc instructed not 
to tell anyone, especially police or doctors, 
about the abuse and violence. Battering hus­
bands often threaten their wives or her chil­
dren with further abuse if she tells an outsider 
of the violence and tells her that nobody will 
believe her. A battered woman, therefore, is 
highly unlikely lo disclose [*890] the vio­
lence against ner for fear of retaliation by the 
abuser.. . .

"291. Even when confronted directly by 
medical personnel or other helping profes­
sionals. battered womcr, often will not admit 
lo the battering because they have not admit­
ted to themselves that they arc battered. . .

"294. A woman in a shelter or a safe 
house unknown to her husband is not 'rea­
sonably likely' to have bodily harm inflicted 
upon her by her batterer, however her attempt 
to notify her husband pursuant to section 
3209 cou'' accidentally disclose her where­
abouts to her husband. Her fear of future 
ramifications would be realistic under the cir­
cumstances.

"295. Marital rape is rarely discussed 
with others or reported to law enforcement
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authorities, and of those reported only few 
are prosecuted-------

"296. It is common for battered women to 
have sexual intercourse wilh their husbands 
to avoid being battered. While this type of 
coercive sexual activity would be spousal 
sexual assault as defined by the Act, many 
women may not consider it to be so and oth­
ers would fear disbelief.. . .

"297. The marital rape exception to sec­
tion 3209 cannot be claimed by women 
who are victims of coercive sexual behavior 
other than penetration. The 90-day report­
ing requirement of the spousal sexual assault 
statute, 18 Pa. Con. Slat. Ann. § 3218(c), 
further narrows the class of sexually abused 
wives who can claim the exception, since 
many of these women may be psychologi­
cally unable to discuss or report the rape for 
several years after the incident.. . .

"298. Because of the nature of the batter­
ing relationship, battered women are unlikely 
to avail themselves of the exceptions lo S e c ­

tion 3209 of the Act, regardless of [*891] 
whether tnc section applies to them." 7 4 4  F .

S u p p .  a t  1 3 6 0 - 1 3 6 2  (footnote omitted).

These findings arc supported by studies of domestic 
violence. The American Medical Association (AMA) has 
published a summary of the recent research in this field, 
which indicates that in an average 12-month period in 
this country, approximately two million women arc the 
victims of severe assaults by thrir male partners. In a 
1985 survey, women reported that nearly one of every 
eight husbands had assaul ad [***724] their wives dur­
ing [**2828] the past year. The AMA views these figures 
as "marked underestimates," because the nature of these 
incidents discourages women from reporting them, and 
because surveys typically exclude the very poor, those 
who do not speak English well, and women who arc 
homeless or in institutions or hospitals when the survey 
is conducted. According to the AMA, "researchers on 
family violence agree that the true incidence of partner 
violence is probably d o u b l e  the above estimates; or four 
million severely assaulted women per year. Studies on 
prevalence suggest that from one-fifth lo one-third of all 
women will be physically assaulted by a partner or ex- 
partner during their lifetime." AMA Council on Scientific 
Affairs. Violence Against Women 7 (1991) (emphasis in 
original). Thus on an average day in the United Stales, 
nearly 11,000 women arc severely assaulted by their male 
partners. Many of these incidents involve sexual assault. 
I d . ,  at 3-4; Shields & Hanncke, Battered Wives' Reactions

to Marital Rape, in The Dark Side of Families: Current 
Family Violence Research 131, 144 (D. Fmkclhor, R. 
Gcllcs, G. Hataling, &  M. Straus cds. 1983). In families 
where wifebeating takes place, moreover, cltild abuse is 
often present as well. Violence Against Women, s u p r a ,  at 
12.

Other studies fill in the rest of this troubling pic­
ture. Physical violence is only the most visible form 
of abuse. Psychological abuse, particularly forced social 
and economic isolation of women, is also common. L. 
Walker, The Battered [*892] Woman Syndrome 27- 
28 ( 19S4). Many victims of domestic vio’nncc remain 
with their abusers, perhaps because they perceive no su­
perior alternative. Herbert, Silver, & Ellard, Coping with 
an Abusive Relationship: 1. How and Why do Women 
Slay?, 53 J. Marriage & the Family 311 (1991). Many 
abused women who find temporary refuge in shelters re­
turn to their husbands, in la-gc part because they have no 
other source of income. Aguirre, Why Do They Return? 
Abused Wives in Shelters, 30 J. Nat. Assn. of Social 
Workers 350,352(1985). Reluming to one's abuser can be 
dangerous. Recent Federal Bureau of Investigation statis­
tics disclose that 8.8 percent of all homicide victims in 
the United Stales arc killed by their spouses. Mercy & 
Sallzman, Fata! Violence Among Spouses in the United 
Slates, 1976-85, 79 Am. J. Public Health 595 (1989). 
Thirty percent of female homicide victims arc killed by 
their male partners. Domestic Violence: Terrorism in the 
Home, Hearing before the Subcommittee on Children, 
Family, Drugs and Alcoholism of the Senate Committee 
on Labor and Human Resources, 101st Cong., 2d Scss., 
3(1990).

The limited research that has been conducted wilh 
respect to notifying one’s husband about an abortion, 
although involving samples too small to be representa­
tive, also supports the District Court's findings of fact. 
The vast majority of women notify their male oartncrs 
of their decision lo obtain an abortion. In many eases in 
which mairicd women do not notify their husbands, the 
pregnancy is the result of an extramarital affair. Where 
the husband is the father, the primary reason women do 
not notify their husbands is that the husband and wife arc 
expuicncing marital difficulties, often accompanied by 
incidents of violence. Ryan & Plulzer, When [***725] 
Married Women Have Abortions: Spousal Notification 
and Marital Interaction, 51 J. Marriage & the Family 41, 
44 (19S9).

This infonnation and the District Court’s findings 
reinforce what common sense would suggest. In well- 
functioning [*893] marriages, spouses discuss impor­
tant intimate decisions such as whether to bear a child. 
But there are millions of women in this country who are
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the victims of regular physical and psychological abuse 
at the hands of their husbands. Should these women be­
come pregnant, they may have vciy good reasons for 
not wishing to inform their husbands of their decision to 
obtain an abortion. Many may have justifiable fears of 
physical abuse, but may be no less fearful of the conse­
quences of reporting prior abuse lo the Commonwealth 
of Pennsylvania. Many may have a reasonable [**2829] 
fear that notifying their husbands will provoke further in­
stances of child abuse; these women arc not exempt from 
§ 3209's notification requirement. Many may fear devas­
tating forms of psychological abuse from their husbands, 
including verbal harassment, threats of future violence, 
the destruction or possessions, physical confinement to 
the home, the withdrawal of financial support, or the 
disclosure of the abortion lo family and friends. These 
methods of psychological abuse may act as even more of 
a detciTcnt to notification than the possibility of physical 
violence, but women who are the victims of the abuse arc 
not exempt from § 3209's notification requirement. And 
many women who arc pregnant as a result of sexual as­
saults by their husbands will be unable lo avail themselves 
of the exception for spousal sexual assault, § 3209(b)(3), 
because the exception requires that the woman have no­
tified law enforcement authorities within 90 days of the 
assault, and her husband will be notified of her report 
once an investigation begins, § 3128(c). If anything in 
this field is certain, it is that victims of spousal sexual 
assault arc extremely reluctant to report the abuse lo the 
government; hence, a great many spousal rape victims 
will not be exempt from the notification requirement im­
posed by § 3209.

The spousal notification requirement is thus likely to 
prevent a significant number of women from obtaining an 
abortion. It does not merely make abortions a little more 
difficult or expensive to obtain; for many women, it will 
impose [*894] a substantial obstacle. Wc must not blind 
ourselves lo the fact that the significant number of women 
who fear for their safely and the safely of their children 
arc likely lo be deterred from procuring an abortion as 
surely as if the Commonwealth had outlawed abortion in 
all cases.

Respondents attempt to avoid the conclusion that § 
3209 is invalid by pointing out that it imposes almost no 
burden at all for the vast majority of women seeking abor­
tions. They begin by noting that only about 20 percent of 
the women who obtain abortions arc married. They then 
note that of these women about 95 percent notify their 
husbands of their own volition. Thus, respondents ar­
gue, the effects of § 3209 arc fell by only one percent of 
the women who obtain abortions. Respondents argue that 
since some of these women will be able to notify their 
husbands without adverse consequences or will qualify

for one of the exceptions, the statute affects [***726] 
fewer than one percent of women seeking abortions. For 
this reason, it is asserted, the statute cannot be invalid on 
its face. Sec Brief for Respondents 83-86. Wc disagree 
with respondents' basic method of analysis.

[***LEdHR18] [18]Thc analysis does not end with the 
one percent of women upon whom the statute operates; 
it begins there. Legislation is measured for consistency 
with the Constitution by its impact on those whose con­
duct it affects. For example, wc would not say that a law 
which requires a newspaper to print a candidate's reply to 
an unfavorable editorial is valid on its face because most 
newspapers would adopt the policy even absent the law. 
Sec M i a m i  H e r a l d  P u b l i s h i n g  C o .  v. T o r n i l l o ,  4 1 8  U . S .  

2 4 1 ,  4 1  L  E d .  2 d  7 3 0 .  9 4  S .  C t .  2 8 3 1  ( 1 9 7 4 ) .  The proper 
focus of constitutional inquiry is the group for whom the 
law is a restriction, not the group for whom the law is 
irrelevant.

[***LEdlIR3C] [3C)Respondenls' argument itself gives 
implicit recognition to this principle, at one of its critical 
points. Respondents speak of the one percent of women 
seeking abortions who arc married and would choose not 
to notify their husbands of their plans. By selecting as 
the controlling class women [*895j who wish to obtain 
abortions, rather than all women or all pregnant women, 
respondents in effect concede that § 3209 must be judged 
by reference to those for whom it is an actual rather than 
an irrelevant restriction. Of course, as wc have said, § 
3209's real target is narrower even than the class of women 
seeking abortions identified by the Stale: it is married 
women seeking abortions who do not v. ish to notify their 
husbands of their [**2830] intentions and who do not 
qualify for one of the statutory cxccpiions lo the notice re­
quirement. The unfortunate yet persisting conditions wc 
document above will mean that in a large fraction of the 
cases in which § 3209 is m'evant, it will operate as a 
substantial obstacle lo a woman's choice lo undergo an 
abortion. It is an undue burden, and therefore invalid.

This conclusion is in no way inconsistent with our 
decisions upholding parental notification or consent re­
quirements. Sec, c .  g . ,  A k r o n  I I ,  4 9 7  U . S .  a t  5 1 0 - 5 1 9 ;  

B c l l o t t i  v. B a i r d ,  4 4 3  U . S .  6 2 2 ,  6 1 L  E d .  2 d  7 9 7 ,  9 9  S .  C t .  

3 0 3 5  ( 1 9 7 9 )  ( B c l l o t t i  1 1 ) ;  P l a n n e d  P a r e n t h o o d  o f  C e n t r a l  

M o .  v. D a n f o r t h ,  4 2 8  U . S .  a t  7 4 .  Those enactments, and 
our judgment that they are constitutional, are based on the 
quite reasonable assumption that minors will benefit from 
consultation with their parents and that children will of­
ten not realize that their parents have their best interests at 
heart. We cannot adopt a parallel assumption about adult 
women.

Wc recognize that a husband has a "deep and proper
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concern and interest. . .  in his wife's pregnancy and in 
the growth and development of the fetus she is carrying.’’ 
D a n f o r t h ,  s u p r a ,  a t  6 9 .  Wilh regard to the children he has 
fathered and raised, the Court has recognized his "cog­
nizable and substantial" interest in their custody. S t a n l e y  

v .  I l l i n o i s ,  4 0 5  U . S .  6 4 5 ,  6 5 1 - 6 5 2 ,  3 1  L  E d .  2 d  5 5 1 .  9 2

S .  C t .  1 2 0 8  ( 1 9 7 2 ) ;  see also Q u i l l o i n  v. W a l c o t t ,  4 3 4  U . S .  

2 4 6 ,  5 4  L  E d .  2 d  5 1 1 ,  9 8  S .  C t .  5 4 9  ( 1 9 7 8 ) ;  C a b a n  v . 

M o l m m m c d ,  4 4 1  U . S .  3 8 0 ,  6 0  L  E d .  2 d  2 9 7 ,  [***727] 
9 9  S .  C t .  1 7 6 0  ( 1 9 7 9 ) ;  L e h r  v. R o b e r t s o n ,  4 6 3  U . S .  2 4 8 ,  

7 7  L  E d .  2 d  6 1 4 ,  1 0 3  S .  C t .  2 9 8 5  ( 1 9 8 3 ) .  If these cases 
concerned a State's ability to require the mother to no­
tify the fa'her before taking some action with respect to 
a living [*896] child raised by both, therefore, it would 
be reasonable to conelud: as a general matter that the fa­
ther's interest in the welfare ef die child and the mother's 
interest arc equal.

Before birth, however, the issue takes on a very dif­
ferent cast. It is an inescapable biological fact that state 
regulation with respect lo the child a woman is carrying 
will have a far greater impact on the mother's liberty than 
on the father’s. The effect of state regulation on a woman's 
protected liberty is doubly deserving of scrutiny in such 
a case, as the State has touched not only upon the private 
sphere of the family but upon the very bodily integrity or 
the pregnant woman. Cf. C r u z a n  v .  D i r e c t o r ,  M o .  D e p t ,  

o f  H e a l t h ,  4 9 7  U . S .  a t  2 8 1 .  The Court has held that "when 
the wife nd the husband disagree on this decision, the 
view of only one of the two marriage partners can pre­
vail. Inasmuch as it is the woman who physically bears 
the child and who is the more directly and immediately 
affected by the pregnancy, as between the two, the bal­
ance weighs in her favor." D a n f o r t h ,  s u p r a ,  a t  7 1 .  Tliis 
conclusion -ests upon the basic nature of marriage and 
the nature of our Constitution: "The marital coupk is not 
an independent entity wilh a mind and heart of its own, 
but an association of two individuals each with a separate 
intellectual and emotional makeup. If the right of privacy 
means anything, it is the right of the i n d i v i d u a l ,  married or 
single, to be free from unwarranted governmental intru­
sion into matters so fundamentally affecting a person as 
the decision whether to bear or bege: a child." E i s e n s t a d t  

v. B a i r d ,  4 0 5  U . S .  a t  4 5 3  (emphasis in original). The 
Constitution protects individuals, men and women alike, 
Tr. m unjustified slate interference, even when that inter­
ference is enacted into law for Ihe benefit of their spouses.

There was a lime, not so long ago, when a different 
understanding of the family and of the Constitution pre­
vailed. In B r a d  w e l l  v. S t a t e ,  S 3  U . S .  ( 1 6  W a l l . )  1 3 0 ,  2 1  

L .  E d .  4 4 2  ( 1 8 7 2 ) ,  three Members of this [*897] Court 
reaffirmed the common-law principle that "a woman had 
no legal existence separate from her husband, who was 
regarded as her head and [**2831] representative in the

social state; and, notwithstanding some recent modifica­
tions of this civil status, many of the special rules of law 
flowing from and dependent upon this cardinal principle 
still exist in full force in most Slates.” I d . ,  a t  1 4 1  (Bradley, 
J., joined by Swayne and Field, JJ., concurring in judg­
ment). Only one generation has passed since this Court 
observed that "woman is still regarded as the center of 
home and family life," with attendant "special responsi­
bilities" that precluded full and independent legal status 
under the Constitution. H o y t  v. F l o - i d a ,  3 6 8  U . S .  5 7 ,  6 2 ,  

7 L  E d .  2 d  1 1 8 ,  8 2  S .  C t .  1 5 9  ( 1 9 6 1 ) .  These views, of 
course, arc no longer consistent wilh our understanding 
of the family, the individual, or the Constitution.

In keeping with our rejection of the common-law 
understanding of a [***728] wjman's role within the 
family, the Court held in D a n f o r t h  that the Constitution 
docs not permit a Stale lo require a matied woman to ob­
tain her husband's consent before undergoing an abortion. 
4 2 8  U . S .  a t  6 9 .  The principles that guided the Court in 
D a n f o r t h  shot Id be our guides today. For the great many 
women who arc victims of abuse inflicted by their hus­
bands, or whose children are the victims of such abuse, a 
spousal notice requirement enables the husband to wield 
an effective veto over his wife's decision. Whether the 
prospect of notification itself deters such women from 
seeking abortions, or whether the husband, tlirough phys­
ical force or psychological pressure or economic coercion, 
prevents his wife from obtaining an abortion until it is too 
late, the notice requirement will often be tantamount lo 
the veto found unconstitutional in D a n f o r t h .  The women 
most affected by this law — those who most reasonably 
fear the consequences of notifying their husbands that 
they are pregnant — arc in the gravest danger.

[*898]

[***LEdIIR3D] [3D] [***LEdIlR19] [19]The hus­
band's interest in the life of the ch'ld his wife is carrying 
docs not permit the State to empower him with this trou­
bling degree of authority over his wife. The contrary view 
leads to consequences reminiscent of the common law. 
A husband has no enforceable right to require a wife to 
advise him before she exercises her personal choices. If 
a husband’s interest in the potential life ot the child out­
weighs a wife's liberty, the StJte could require a married 
woman to notify her husband before she uses a postfcr- 
tilizalion contraceptive. Perhaps next in line would be a 
statute requiring pregnant married women to notify their 
husbands before engaging in conduct causing risks to 
the fetus. After all, if the husband's interest in the fe­
tus' safety is a sufficient predicate for stale regulation, 
the State could reasonably conclude mat pregnant wives 
should notify their husband., before drinking alcohol or 
smoking. Perhaps married women should notify their bus-
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bands before using contraceptives or before undergoing 
any type of surgery that may have complications affecting 
the husband's intercsL in his wife's reproductive organs. 
And if a husband's interest justifies notice in any of these 
eases, one might reasonably argue that it justifies exactly 
what the D a n f o r t h  Court held it did not justify —  a re­
quirement of the husband’s consent as well. A State may 
not give to a man the kind of dominion over his wife that 
parents exercise over their children.

[***LEdHR3E] [3E]Sectior 3209 embodies a view of 
marriage consonant with the common-law status of mar­
ried women but repugnant to our present understanding 
of marriage and of the nature of the rights secured by 
the Constitution. Women do not lose their constitution­
ally protected liberty when they marrv. The Constitution 
protects all individuals, male or female, married or un­
married, from the abuse of governmental power, even 
where that power is employed for the supposed benefit of 
a member of the individual's family. These considerations 
confirm our conclusion that § 3209 is invalid.

[*899] [**2832] D

[***LEdIIR4B] [4B]Wc next consider the parental con­
sent provision. Except in a medical emergency, an unc- 
mancipated young woman under 18 may not obtain an 
abortion unless she and [***729] one of her parents (or 
guardian) provides informed consent as defined above. If 
neither a parent nor a guardian provides consent, a court 
may authorize the performance of an abortion upo.: a de­
termination that the young woman is mature and capable 
of giving informed consent and has in fact given her in­
formed consent, or that ar abortion would be in her best 
interests.

We have been over most of this ground before. Our 
eases establish, and we reaffirm today, that a State may 
require a minor seeking an abortion to obtain the consent 
of a parent or guardian, provided that there is an adequate 
judicial bypass procedure. Sec, c .  g . ,  A k m n  1 1 , 4 9 7  U . S .  

a t  5 1 0 - 5 1 9 ;  H o d g s o n ,  4 9 7  U . S .  a t  4 6 1  (O'CONNOR, J„ 
concurring in part and concurring in judgment in part); 
i d . ,  a t  4 9 7 - 5 0 1  (KENNEDY, J., concurring in judgment 
in part and dissenting in part); A k m n  I ,  4 6 2  U . S .  a l  4 4 0 ;  

H e l l o t t i  11, 4 4 3  U . S .  a t  6 4 3 - 6 4 4  (plurality opinion). Under 
these precedents, in our view, the one-parent consent 
requirement and judicial bypass procedure are constitu­
tional.

The only argument made by petitioners respecting this 
provision and to which our prior decisions do not speak 
is the contention that the parental consent requirement 
is invalid because it requires informed parental consent. 
For the most part, petitioners' argument is a reprise of

their argument wilh respect to the informed consent re­
quirement in general, and wc reject it for the reasons 
given above. Indeed, some of the provisions regarding 
informed consent have particular force wilh respect to 
minors: the waiting period, for example, may provide 
the parent or parents of a pregnant young woman the op­
portunity to consult wilh her in private, and to discuss the 
consequences of her decision in [*900] the context of the 
values and moral or religious principles of their family. 
See H o d g s o n ,  s u p r a ,  a t  4 4 S - 4 4 9  (opinion of STEVENS, 

J-).

E

[***LEdIIR5B] [5B]Undcr the recordkeeping and re­
porting requirements of the statute, every facility which 
performs abortions is required to file a report slating its 
name and address as well as the name and address of 
any related entity,. jch as a controlling or subsidiary or­
ganization. In the ease of state-funded institutions, the 
information becomes public.

For each abortion performed, a report must be filed 
identifying: the physician (and the second physician 
where required); the facility; the referring physician or 
agency; the woman's age; the number of prior pregnan­
cies and prior abortions she has had; gestational age; 
the type of abortion procedure; the dale of the abortion; 
whether there were any pre-existing medical conditions 
wliich would complicate pregnancy; medical complica­
tions with the abortion; where applicable, the basis for the 
determination that the abortion was medically necessary; 
the weight of the aborted fetus; and whether the woman 
was married, and if so, whether notice was provided or 
the basis for the failure to give notice. Every abortion fa­
cility must also file quarterly reports showing the number 
of abortions performed broken down by trimester. See 18 
Pa. Cons. Stat. §§ 3207, 3214 (1990). In all events, the 
identity of each woman who has had an abortion remains 
confidential.

In D a n f o r t h ,  <28  U . S .  a t  S O ,  wc held [***730] that 
recordkeeping and repjrting provisions "that arc reason­
ably directed lo the pieyrvation of maternal health and 
(hat properly respect a patient's confidentiality and pri­
vacy are permissible." Wc think that under ibis standard, 
all the provisions at issue here, except that relating to 
spousal notice, arc constitutional. Although they do not 
relate to (he State's interest in informing the woman's 
choice, they do relate to health. The collection of infor­
mation with respect lo actual patients [*901] is a vital 
element of medical research, and so it cannot be said that 
the [**2833] requirements serve no purpose other than 
to make abortions more difficult. Nor do wc find that the 
requirements impose a substantial obstacle to a woman's
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c h o i c e .  A t  me. s t  th e y  m i g h t  i n c r e a s e  th e  c o s t  o f  s o m e  a b o r ­

t i o n s  b y  a  s l i g h t  a m o u n t .  W h i l e  a l  s o m e  p o i n t  i n c r e a s e d  

c o s t  c o u l d  b e c o m e  a  s u b s t a n t i a l  o b s t a c l e ,  t h e r e  is  n o  s u c h  

s h o w i n g  o n  th e  r e c o r d  b e f o r e  u s .

[ * * * L E d I I R ( i B ]  [ 6 U ] S u b s e c i i o n  ( 1 2 )  o f  th e  r e p o r t i n g  

p r o v i s i o n  r e q u i r e s  t h e  r e p o r t i n g  o f ,  a m o n g  o t h e r  t h i n g s ,  

a  m a r r i e d  w o m a n 's  " r e a s o n  f o r  f a i l u r e  to  p r o v i d e  n o t i c e "  

t o  h e r  h u s b a n d .  §  3 2 1 4 ( a ) ( 1 2 ) .  T h i s  p r o v i s i o n  in  e f f e c t  

r e q u i r e s  w o m e n ,  a s  a  c o n d i t i o n  o f  o b t a i n i n g  a n  a b o r t i o n ,  

t o  p r o v i d e  t h e  C o m m o n w e a l t h  w i t h  th e  p r e c i s e  i n f o r m a ­

t i o n  w e  h a v e  a l r e a d y  r e c o g n i z e d  t h a t  m a n y  w o m e n  h a v e  

p r e s s i n g  r e a s o n s  n o t  t o  r e v e a l .  L i k e  th e  s p o u s a l  n o t i c e  

r e q u i r e m e n t  i t s e l f ,  t h i s  p r o v i s i o n  p l a c e s  a n  u n d u e  b u r d e n  

o n  a  w o m a n 's  c h o i c e ,  a n d  m u s t  b e  i n v a l i d a t e d  f o r  t h a t  

r e a s o n .

V I

O u r  C o n s t i t u t i o n  i s  a  c o v e n a n t  r u n n i n g  f r o m  th e  f i r s t  

g e n e r a t i o n  o f  A m e r i c a n s  t o  u s  a n d  th e n  t o  f u t u r e  g e n e r ­

a t i o n s .  I t i s  a c o h e r e n t  s u c c e s s i o n .  E a c h  g e n e r a t i o n  m u s t  

l e a r n  a n e w  th a t  th e  C o n s t i t u t i o n 's  w r i t t e n  t e r m s  e m b o d y  

i d e a s  a n d  a s p i r a t i o n s  t h a t  m u s t  s u r v i v e  m o r e  a g e s  th a n  

o n e .  W e  a c c e p t  o u r  r e s p o n s i b i l i t y  n o t  t o  r e t r e a t  f r o m  i n ­

t e r p r e t i n g  th e  fu l l  m e a n i n g  o f  t h e  c o v e n a n t  i n  l i g h t  o f  a l l  

o f  o u r  p r e c e d e n t s .  W e  i n v o k e  i t  o n c e  a g a in  t o  d e f i n e  t h e  

f r e e d o m  g u a r a n t e e d  b y  t h e  C o n s t i t u t i o n 's  o v  n  p r o m i s e ,  

t h e  p r o m i s e  o f  l i b e r ty .

* * *

l * * * L E d I l R 2 0 ]  [ 2 0 ] T h e  j u d g m e n t  in  N o .  9 1 - 9 0 2  is  a f ­

f i r m e d .  T h e  j u d g m e n t  i n  N o .  9 1 - 7 4 4  is  a f f i r m e d  in  p a r t  

a n d  r e v e r s e d  in  p a r t ,  a n d  t h e  e a s e  i s  r e :  l a n d e d  f o r  p r o c e e d ­

i n g s  c o n s i s t e n t  w i l h  th i s  o p i n i o n ,  i n c l u d i n g  c o n s i d e r a t i o n  

o f  th e  q u e s t i o n  o f  s e v e r a b i l i t y .

Il is so ordered.

[ * 9 0 2 ]  [ * * * 7 3 1 ]  A P P E N D I X  T O  O P I N I O N  O F  

O 'C O N N O R ,  K E N N E D Y , A N D  S O U T E R ,  J J .

S e l e c t e d  P r o v i s i o n s  o f  t h e  1 9 8 8  a n d  1 9 8 9  

A m e n d m c n i s  to  th e  P e n n s y l v a n i a  A b o r t i o n  C o n t r o l  A c t  

o f  1 9 8 2

18  P A . C O N S .  S T A T . ( 1 9 9 0 ) .

" §  3 2 0 3 .  D e f in i t i o n s .

" 'M e d i c a l  e m e r g e n c y . ’ T h a t  c o n d i t i o n  w h i c h ,  o n  th e  

b a s i s  o f  t h e  p h y s i c i a n 's  g o o d  f a i t h  c l i n i c a l  j u d g m e n t ,  s o  

c o m p l i c a t e s  th e  m e d ic a l  c o n d i t i o n  o f  a  p r e g n a n  w o m a n  

a s  lo  n e c e s s i t a t e  th e  i m m e d i a t e  a b o r t i o n  o f  h e r  p r e g n a n c y  

t o  a v e r t  h e r  d e a t h  o r  f o r  w h i c h  a  d e l a y  w i l l  c r e a t e  s e r i o u s  

r i s k  o f  s u b s t a n t i a l  a n d  i r r e v e r s i b l e  i m p a i i m c n t  o f  m a j o r

b o d i l y  f u n c t i o n . "

" §  3 2 0 5 .  I n f o r m e d  c o n s e n t .

" ( a )  G e n e r a l  r u l e .  —  N o  a b o r t i o n  s h a l l  b e  p e r f o r m e d  o r  

i n d u c e d  e x c e p t  w i t h  t h e  v o l u n t a r y  a n d  in f o r m e d  c o n s e n t  

o f  t h e  w o m a n  u p o n  " 'n o m  t h e  a b o r t i o n  i s  t o  b e  p e r f o r m e d  

o r  i n d u c e d .  E x c e p t  in  th e  e a s e  o f  a  m e d i c a l  e m e r g e n c y ,  

c o n s e n t  t o  a n  a b o r t i o n  i s  v o l u n t a r y  a n d  i n f o r m e d  i f  a n d  

o n l y  i f :

" ( 1 )  A t  l e a s t  2 4  h o u r s  p r i o r  t o  th e  a b o r ­

t i o n ,  I h e  p h y s i c i a n  w h o  i s  t o  p e r f o r m  th e  

a b o r t i o n  o r  t h e  r e f e r r i n g  p h y s i c i a n  h a s  o r a l l y  

i n f o r m e d  t h e  w o m a n  o f :

" ( i )  T h e  n a t u r e  o f  t h e  p r o ­

p o s e d  p r o c e d u r e  o r  t r e a t m e n t  

a n d  o f  t h o s e  r i s k s  a n d  a l t e r n a ­

t i v e s  t o  th e  p r o c e d u r e  o r  t r e a t ­

m e n t  t h a t  a  r e a s o n a b l e  p a t i e n t  

w o u l d  c o n s i d e r  m a t e r i a l  t o  th e  

d e c i s i o n  o f  w h e t h e r  o r  n o t  t o  

u n d e r g o  t h e  a b o r t i o n .

" ( i i )  T h e  p r o b a b l e  g e s t a ­

t i o n a l  a g e  o f  th e  u n b o m  c h i ld  

a l  th e  t i m e  t h e  a b o r t i o n  i s  t o  b e  

p e r f o r m e d .

" ( i i i )  T h e  m e d i c a l  r i s k s  a s ­

s o c i a t e d  w i t h  c a r r y i n g  h e r  c h i ld  

t o  t e r m .

" ( 2 )  A t  l e a s t  2 4  h o u r s  p r i o r  t o  t h e  a b o r ­

t i o n ,  t h e  p h y s i c i a n  w h o  i s  t o  p e r f o r m  th e  

a b o r t i o n  o r  t h e  r e f e r r i n g  p h y s i c i a n ,  o r  a  q u a l ­

i f i e d  p h y s i c i a n  a s s i s t a n t ,  h e a l t h  c a r e  p r a c t i ­

t i o n e r ,  t e c h n i c i a n  o r  s o c i a l  w o r k e r  l o  w h o m  

t h e  r e s p o n s i b i l i t y  [ * 9 0 3 ]  h a s  b e e n  d e l e g a t e d  

b y  [ * * 2 8 3 4 ]  e i t h e r  p h y s i c i a n ,  h a s  i n f o r m e d  

t h e  p r e g n a n t  w o m a n  th a t :

" ( i )  T h e  d e p a r t m e n t  p u b ­

l i s h e s  p r i n t e d  m a t e r i a l s  w h i c h  

d e s c r i b e  t h e  u n b o r n  c h i l d  a n d  

l i s t  a g e n c i e s  w h i c h  o f f e r  a l t e r ­

n a t i v e s  t o  a b o r t i o n  a n d  t h a t  s h e  

h a s  a  r i g h t  t o  r e v i e w  t h e  p r i n t e d  

m a t e r i a l s  a n d  th a t  a  c o p y  w i l l  h e  

p r o v i d e d  to  h e r  f r e e  o f  c h a r g e  i f  

s h e  c h o o s e s  t o  r e v i e w  i t

" ( i i )  M e d i c a l  a s s i s t a n c e  b e n ­

e f i t s  m a ;  h e  a v a i l a b l e  f o r  p r e n a ­

t a l  c a r e ,  c h i l d b i r t h  a n d  n e o n a t a l  

c a r e ,  a n d  t h a t  m o r e  d e t a i l e d  i n ­

f o n n a t i o n  o n  th e  a v a i l a b i l i t y  o f
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s u c h  a s s i s t a n c e  i s  c o n t a i n e d  in  

th e  p r i n t e d  m a t e r i a l s  p u b l i s h e d  

b y  th e  d e p a r t m e n t .

[ * * * 7 3 2 ]  " ( i i i )  T h e  f a t h e r  

o f  th e  u n b o m  c h i l d  is  l i a b l e  to  

a s s i s t  in  t h e  s u p p o r t  o f  h e r  c h i l d ,  

e v e n  in  i n s t a n c e s  w h e r e  h e  h a s  

o f f e r e d  t o  p a y  f o r  t h e  a b o r t i o n .

I n  t h e  c a s e  o f  r a p e ,  t h i s  i n f o r ­

m a t i o n  m a y  b e  o m i t t e d .

" ( 3 )  A  c o p y  o f  th e  p r i n t e d  m a t e r i a l s  h a s  

b e e n  p r o v i d e d  t o  t h e  w o m a n  i f  s h e  c h o o s e s  

t o  v i e w  th e s e  m a t e r i a l s .

" ( 4 )  T h e  p r e g n a n t  w o m a n  c e r t i f i e s  i n  

w r i t i n g ,  p r i o r  t o  t h e  a b o r t i o n ,  t h a t  t h e  i n f o r ­

m a t i o n  r e q u i r e d  t o  b e  p r o v i d e d  u n d e r  p a r a ­

g r a p h s  ( 1 ) ,  ( 2 )  a n d  ( 3 )  h a s  b e e n  p r o v i d e d .

" ( b )  E m e r g e n c y .  —  W h e r e  a  m e d i c a l  e m e r g e n c y  c o m ­

p e l s  t h e  p e r f o r m a n c e  o f  a n  a b o r t i o n ,  t h e  p h y s i c i a n  s h a l l  

i n f o r m  t h e  w o m a n ,  p r i o r  t o  t h e  a b o r t i o n  i f  p o s s i b l e ,  o f  th e  

m e d ic a l  i n d i c a t i o n s  s u p p o r t i n g  h i s  j u d g m e n t  t h a t  a n  a b o r ­

t i o n  is  n e c e s s a r y  to  a v e r t  h e r  d e a t h  o r  l o  a v e r t  s u b s t a n t i a l  

a n d  i r r e v e r s i b l e  i m p a i r m e n t  o f  m a j o r  b o d i l y  f u n c t i o n .

" ( c )  P e n a l ty .  —  A n y  p h y s i c i a n  w h o  v i o l a t e s  t h e  p r o v i ­

s i o n s  o r  th i s  s e c t i o n  i s  g u i l t y  o f 'u n p r o f e s s i o n a l  c o n d u c t ’ 

a n d  h i s  l i c e n s e  f o r  t h e  p r a c t i c e  o f  m e d i c i n e  a n d  s u r g e r y  

s h a l l  b e  s u b j e c t  t o  s u s p e n s i o n  o r  r c v c c a t i o n  in  a c c o r d a n c e  

w i th  p r o c e d u r e s  p r o v i d e d  u n d e r  t h e  a c t  o f  O c t o b e r  5 ,  1 9 7 8  

(P . L .  1 1 0 9 ,  N o .  2 6 1 ) ,  k n o w n  a s  t h e  O s t c o p a t l i i c  M e d i c a l  

P r a c t i c e  A c t ,  t h e  [ * 9 0 4 ]  a c t  o f  D e c e m b e r  2 0 ,  1 9 S 5  (P . L . 

4 5 7 ,  N o .  1 1 2 ) ,  k n o w n  a s  th e  M e d i c a l  P r a c t i c e  A c t  o f  1 9 8 5 ,  

o r  t h e i r  s u c c e s s o r  a c t s .  A n y  p h y s i c i a n  w h o  p e r f o r m s  o r  

i n d u c e s  a n  a b o r t i o n  w i t h o u t  f i r s t  o b t a i n i n g  t h e  c e r t i f i c a ­

t i o n  r e q u i r e d  b y  s u b s e c t i o n  ( a ) ( 4 )  o r  w i t h  k n o w l e d g e  o r  

r e a s o n  to  k n o w  t h a t  t h e  i n f o r m e d  c o n s e n t  o f  t h e  w o m a n  

h a s  n o t  b e e n  o b t a i n e d  s h a l l  f o r  t h e  f i r s t  o f f e n s e  b e  g u i l t y  

o f  a  s u m m a r y  o f f e n s e  a n d  f o r  e a c h  s u b s e q u e n t  o f f e n s e  b e  

g u i l t y  o f  a  m i s d e m e a n o r  o f  t h e  t h i r d  d e g r e e .  N o  p h y s i ­

c i a n  s h a l l  b e  g u i l t y  o f  v i o l a t i n g  t h i s  s e c t i o n  f o r  f a i l u r e  lo  

f u r n i s h  t h e  i n f o r m a t i o n  r e q u i r e d  b y  s u b s e c t i o n  ( a )  i f  h e  

o r  s h e  c a n  d e m o n s t r a t e ,  b y  a  p r e p o n d e r a n c e  o f  t h e  e v i ­

d e n c e ,  t h a t  h e  o r  s h e  r e a s o n a b l y  b e l i e v e d  t h a t  f u r n i s h i n g  

t h e  i n f o n n a t i o n  w o u ld  h a v e  r e s u l t e d  i n  a  s e v e r e l y  r d v c r s e  

e f f e c t  o n  th e  p h y s i c a l  o r  m e n t a l  h e a l t h  o f  th e  p a t i e n t .

" ( d )  L i m i t a t i o n  o n  c i v i l  l i a b i l i t y .  —  A n y  p h y s i c i a n  w h o  

c o m p l i e s  w i th  th e  p r o v i s i o n s  o f  t h i s  s e c t i o n  m a y  n o t  b e  

h e l d  c i v i l l y  l i a b l e  t o  h i s  p a t i e n t  f o r  f a i l u r e  l o  o b t a i n  i n ­

f o r m e d  c o n s e n t  t o  th e  a b o r t i o n  w i t  t  m e a n i n g  o f  th a t  

t e n r  a s  d e f i n e d  b y  th e  a c t  o f  O c t o a  5 , 1 9 7 5  (P . L . 3 9 C , 

N o .  I l l ) ,  k n o w n  a s  t h e  H e a l t h  C a r e  S e r v i c e s  M a l p r a c t i c e  

A c t . "

" §  3 2 0 6 .  P a r e n t a l  c o n s e n t .

" ( a )  G e n e r a l  r u l e .  —  E x c e p t  in  t h e  c a s e  o f  a  m e d i ­

c a l  e m e r g e n c y  o r  e x c e p t  a s  p r o v i d e d  in  t l i i s  s e c t i o n ,  i f  

a  p r e g n a n t  w o m a n  i s  l e s s  t h a n  18  y e a r s  o f  a g e  a n d  n o t  

e m a n c i p a t e d ,  o r  i f  s h e  h a s  b e e n  a d j u d g e d  a n  i n c o m p e t e n t  

u n d e r  2 0  P a .  C .  S .  § 5 5 1 1  ( r e l a t i n g  to  p e t i t i o n  a n d  h e a r i n g ;  

e x a m i n a t i o n  b y  c o  r t - a p p o i n ( e d  p h y s i c i a n ) ,  a  p h y s i c i a n  

s h a l l  n o t  p e r f o r m  a n  a b o r t i o n  u p o n  h e r  u n l e s s ,  in  t h e  c a s e  

o f  a  w o m a n  w h o  is  l e s s  t h a n  1 8  y e a r s  o f  a g e ,  h e  f i r s t  o b ­

t a i n s  t h e  i n f o r m e d  c o n s e n t  b o t h  o f  t h e  p r e g n a n t  w o m a n  

a n d  o f  o n e  o f  h e r  p a r e n t s ;  o r ,  in  t h e  c a s e  o f  a  w o m a n  

w h o  i s  i n c o m p e t e n t ,  h e  f i r s t  o b t a i n s  t h e  i n f o r m e d  c o n s e n t  

o f  h e r  g u a r d i a n .  In  d e c i d i n g  w h e t h e r  t o  g r a n t  s u c h  c o n ­

s e n t ,  a  p r e g n a n t  w o m a n 's  p a r e n t  o r  g u a r d i a n  s h a l l  c o n s i d e r  

o n l y  t h e i r  c h i l d 's  o r  w a r d ’s  b e s t  i n t e r e s t s .  I n  t h e  c a s e  o f  

a  p r e g n a n c y  t h a t  i s  t h e  r e s u l t  [ * * * 7 3 3 ]  o f  i n c e s t ,  w h e r e  

[ * 9 0 5 ]  t h e  f a t h e r  i s  a  p a r t y  t o  t h e  i n c e s t u o u s  a c t ,  [ * * 2 8 3 5 ]  

t h e  p r e g n a n t  w o m a n  n e e d  o n l y  o b t a i n  t h e  c o n s e n t  o f  h e r  

m o t h e r .

" ( b )  U n a v a i l a b i l i t y  o f  p a r e n t  o r  g u a r d i a n .  —  I f  b o th  

p a r e n t s  h a v e  d i e d  o r  a r c  o t h e r w i s e  u n a v a i l a b l e  lo  th e  

p h y s i c i a n  w i t h i n  a  r e a s o n a b l e  t i m e  a n d  in  a  r e a s o n a b l e  

m a n n e r ,  c o n s e n t  o f  t h e  p r e g n a n t  w o m a n 's  g u a r d i a n  o r  

g u a r d i a n s  s h a l l  b e  s u f f i c i e n t .  I f  t h e  p r e g n a n t  w o m a n 's  

p a r e n t s  a r c  d iv o r c e d ,  c o n s e n t  o f  t h e  p a r e n t  h a v i n g  c u s ­

to d y  s h a l l  b e  s u f f i c i e n t .  I f  n e i t h e r  a n y  p a r e n t  n o r  a  le g a l  

g u a r d i a n  i s  a v a i l a b l e  t o  t h e  p h y s i c i a n  w i t h i n  a  r e a s o n a b l e  

t i m e  a n d  in  a  r e a s o n a b l e  m a n n e r ,  c o n s e n t  o f  a n y  a d u l t  

p e r s o n  s t a n d i n g  in  l o c o  p a r e n t i s  s h a l l  b e  s u f f i c i e n t .

" ( c )  P e t i t i o n  iO t h e  c o u r t  f o r  c o n s e n t .  I f  b o t h  o f  

th e  p iiT c n ls  o r  g u a r d i a n s  o f  t h e  p r e g n a n t  w o m a n  r e f u s e  

to .  c o n s e n t  t o  t h e  p e r f o r m a n c e  o f  a n  a b o r t i o n  o r  i f  s h e  

e l e c t s  n o t  t o  s e e k  th e  c o n s e n t  o f  e i t h e r  o f  h e r  p a r e n t s  o r  

o f  h e r  g u a i  J i a n ,  th e  c o u r t  o f  c o m m o n  p l e a s  o f  t h e  j u d i ­

c i a l  d i s t r i c t  i n  w h i c h  d i e  a p p l i c a n t  r e s i d e s  o r  i n  w h i c h  th e  

a b o r t i o n  i s  s o u g h t  s h a l l ,  u p o n  p e t i t i o n  o r  m o t i o n ,  a f t e r  a n  

a p p r o p r i a t e  h e a r i n g ,  a u t h o r i z e  a  p h y s i c i a n  t o  p e r f o r m  th e  

a b o r t i o n  i f  t h e  c o u r t  d e t e r m i n e s  t h a t  t h e  p r e g n a n t  w o m a n  

is  m a t u r e  . n d  c a p a b l e  o f  g i v i n g  i n f o r m e d  c o n s e n t  t o  t h e  

p r o p o s e d  a b o r t i o n ,  a n d  h a s ,  i n  f a c t ,  g iv e n  s u c h  c o n s e n t .

" ( d )  C o u r t  o r d e r .  —  I f  t h e  c o u r t  d e t e r m i n e s  t h a t  th e  

p r e g n a n t  w o m a n  is  n o t  m a t u r e  a n u  c a p a b l e  o f  g i v i n g  i n ­

f o r m e d  c o n s e n t  o r  i f  t h e  p r e g n a n t  w o m a n  d o c s  n o t  c l a im  

to  b e  m a t u r e  a n d  c a p a b l e  o f  g i v i n g  i n f o r m e d  c o n s e n t ,  t h e  

c o u r t  s h a l l  d e t e r m i n e  w h e t h e r  t h e  p e r f o r m a n c e  o f  a n  a b o r ­

t i o n  u p o n  h e r  w o u l d  b e  i n  h e r  b e s t  i n t e r e s t s .  I f  th e  c o u r t  

d e t e r m i n e s  t h a t  t h e  p e r f o r m a n c e  o f  a n  a b o r t i o n  w o u ld  b e  

in  t h e  b e s t  i n t e r e s t s  o f  t h e  w o m a n ,  i t  s h a l l  a u t h o r i z e  a  

p h y s i c i a n  t o  p e r f o r m  t h e  a b o r t i o n

" ( c )  R e p r e s e n t a t i o n  in  p r o c c c d m g s .  —  T h e  p r e g n a n t  

w o m a n  m a y  p a r t i c i p a t e  in  p r o c e e d i n g s  in  t h e  c o u r t  o n
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h e r  o w n  b e h a l f  a n d  ih e  c o u r t  m a y  a p p o i n t  a  g u a r d i a n  a d  

l i t e m  to  a s s i s t  h e r .  T h e  c o u r t  s h a l l ,  h o w e v e r ,  a d v i s e  h e r  

t h a t  s h e  h a s  [ * 9 0 6 ]  a  r i g h t  t o  c o u r t  a p p o i n t e d  c o u n ­

s e l ,  a n d  s h a l l  p r o v i d e  h e r  w i t h  s u c h  c o u n s e l  u n l e s s  s h e  

w i s h e s  lo  a p p e a r  w i t h  p r i v a t e  c o u n s e l  o r  h a s  k n o w i n g l y  

a n d  i n t e l l i g e n t l y  w a iv e d  r e p r e s e n t a t i o n  b y  c o u n s e l . "

" §  3 2 0 7 .  A b o r t i o n  f a c i l i t i e s .

' ( b )  R e p o r t s .  —  W i th in  3 0  d a y s  a f t e r  th e  e f f e c t iv e  

d a l e  o f  t h i s  c h a p t e r ,  e v e r y  f a c i l i t y  a l  w h i c h  a b o r t i o n s  a r c  

p e r f o r m e d  s h a l l  f i l e ,  a n d  u p d a t e  i m m e d i a t e l y  u p o n  a n y  

c h a n g e ,  a  r e p o r t  w i l h  th e  d e p a r t m e n t ,  c o n t a i n i n g  th e  f o l ­

l o w i n g  i n f o r m a t i o n :

" ( 1 )  N a m e  a n d  a d d r e s s  o f  t h e  f a c i l i ty .

" ( 2 )  N a m e  a n d  a d d r e s s  o r  a n y  p a r e n t ,  s u b ­

s i d i a r y  o r  a f f i l i a t e d  o r g a n i z a t i o n s ,  c o r p o r a ­

t i o n s  o r  a s s o c i a t i o n s .

" ( 3 )  N a m e  a n d  a d d r e s s  o f  a n y  p a r e n t ,  

s u b s i d i a r y  o r  a f f i l i a t e d  o r g a n i z a t i o n s ,  c o r p o ­

r a t i o n s  o r  a s s o c i a t i o n s  h a v i n g  c o n t e m p o r a ­

n e o u s  c o m m o n a l i t y  o f  o w n e r s h i p ,  b e n e f i c i a l  

i n t e r e s t ,  d i r e c t o r s h i p  o r  o f f i c c r s h i p  w i th  a n y  

o t h e r  f a c i l i t y .

T h e  i n f o n n a t i o n  c o n t a i n e d  in  t h o s e  r e p o r t s  w h i c h  a r e  f i l e d  

p u r s u a n t  t o  t h i s  [ * * * 7 3 4 ]  s u b s e c t i o n  b y  f a c i l i t i e s  w h i c h  

r e c e i v e  S t a l e - a p p r o p r i a t e d  f u n d s  d u r i n g  t h e  1 2 - c a l e n d a r -  

m o n t h  p e r i o d  i m m e d i a t e l y  p r e c e d i n g  a  r e q u e s t  t o  i n s p e c t  

o r  c o p y  s u c h  r e p o r t s  s h a l l  b e  d e e m e d  p u b l i c  i n f o r m a t i o n .  

R e p o r t s  f i l e d  b y  f a c i l i t i e s  w h i c h  d o  n o t  r e c e i v e  S t a l e -  

a p p r o p r i a t e d  f u n d s  s h a l l  o n l y  b e  a v a i l a b l e  t o  l a w  e n f o r c e ­

m e n t  o f f i c i a l s ,  t h e  S t a t e  B o a r d  o f  M e d i c i n e  a n d  t h e  S t a l e  

B o a r d  o f  O s t e o p a t h i c  M e d i c i n e  f o r  u s e  i n  t h e  p e r f o r m a n c e  

o f  t h e i r  o f f i c i a l  d u t i e s .  A n y  f a c i l i t y  f a i l i n g  to  c o m p l y  w i th  

t h e  p r o v i s i o n s  o f  t h i s  s u b s e c t i o n  s h a l l  b e  a s s e s s e d  b y  th e  

d e p a r t m e n t  a  f in e  o f  S 5 0 0  f o r  e a c h  d a y  i t  i s  i n  v i o l a t i o n  

h e r e o f . "

" §  3 2 0 8 .  P r i n t e d  i n f o r m a t i o n .

“ ( a )  G e n e r a l  r u l e .  —  T h e  d e p a r t m e n t  s h a l l  c a u s e  t o  

b e  p u b l i s h e d  in  E n g l i s h ,  S p a n i s h  a n d  V i e t n a m e s e ,  w i th i n  

6 0  d a y s  a f t e r  t h i s  c h a p t e r  b e c o m e s  la w ,  a n d  s h a l l  u p d a t e  

o n  a n  a n n u a l  b a s i s ,  t h e  f o l l o w i n g  e a s i l y  c o m p r e h e n s i b l e  

p r i n t e d  m a t e r i a l s :

[ * 9 0 7 ]  [ * * 2 8 3 6 ]  " ( 1 )  G e o g r a p h i c a l l y  

in d e x e d  m a t e r i a l s  d e s i g n e d  t o  i n f o r m  th e  

w o m a n  o f  p u b l i c  a n d  p r iv a t e  a g e n c i e s  a n d  

s e r v i c e s  a v a i l a b l e  to  a s s i s t  a  w o m a n  t h r o u g h  

p r e g n a n c y ,  u p o n  c h i l d b i r t h  a n d  w h i l e  th e  

c h i l d  i s  d e p e n d e n t ,  i n c l u d i n g  a d o p t i o n  a g e n ­

c i e s ,  w h i c h  s h a l l  i n c l u d e  a  c o m p r e h e n s i v e  

l i s t  o f  th e  a g e n c i e s  a v a i l a b l e ,  a  d e s c r i p t i o n  

o f  t h e  s e r v i c e s  t h e y  o f f e r  a n d  a  d e s c r i p t i o n  

o f  t h e  m a n n e r ,  i n c l u d i n g  t e l e p h o n e  n u m b e r s ,  

in  w h i c h  t h e y  m i g h t  b e  c o n t a c t e d ,  o r ,  a t  th e  

o p t i o n  o f  th e  d e p a r t m e n t ,  p r i n t e d  m a t e r i a l s  

i n c l u d i n g  a  t o l l - f r e e  2 4 - h o u r  a  d a y  t e l e p h o n e  

n u m b e r  w h i c h  m a y  b e  c a l l e d  t o  o b t a i n ,  o r a l ly ,  

s u c h  a  l i s t  a n d  d e s c r i p t i o n  o f  a g e n c i e s  in  

t h e  l o c a l i t y  o f  t h e  c a l l e r  a n d  o f  th e  s e r v i c e s  

t h e y  o f f e r .  T h e  m a t e r i a l s  s h a l l  p r o v i d e  i n ­

f o r m a t i o n  o n  t h e  a v a i l a b i l i t y  o f  m e d ic a l  a s ­

s i s t a n c e  b e n e f i t s  f o r  p r e n a t a l  c a r e ,  c h i l d b i r t h  

a n d  n e o n a t a l  c a r e ,  a n d  s t a t e  t h a t  i t  i s  u n ­

l a w f u l  f o r  a n y  i n d i v i d u a l  t o  c o e r c e  ii w o m a n  

t o  u n d e r g o  a b o r t i o n ,  t h a t  a n y  p h y s i c i a n  w h o  

p e r f o r m s  a n  a b o r t i o n  u p o n  a  w o m a n  w i t h o u t  

o b t a i n i n g  h e r  i n f o r m e d  c o n s e n t  o r  w i th o u t  

a c c o r d i n g  h e r  a  p r i v a t e  m e d i c a l  c o n s u l t a t i o n  

m a y  b e  l i a b l e  t o  h e r  f o r  d a m a g e s  in  a  c i v i l  

a c t i o n  a t  la w ,  t h a t  t h e  f a t h e r  o f  a  c h i ld  i s  l i ­

a b l e  t o  a s s i s t  in  tn c  s u p p o r t  o f  t h a t  c h i ld ,  e v e n  

in  i n s t a n c e s  w h e r e  t h e  f a t h e r  h a s  o f f e r e d  to  

p a y  f o r  a n  a b o r t i o n  a n d  t h a t  t h e  l a w  p e r m i t s  

a d o p t i v e  p a r e n t s  l o  p a y  c o s t s  o f  p r e n a t a l  c a r e ,  

c h i l d b i r t h  a n d  n e o n a t a l  c a r e .

" ( 2 )  M a t e r i a l s  d e s i g n e d  t o  i n f o r m  th e  

w o m a n  o f  t h e  p r o b a b l e  a n a t o m i c a l  a n d  p h y s ­

i o l o g i c a l  c h a r a c t e r i s t i c s  o f  t h e  u n b o r n  c h i ld  

a i  t w o - w e e k  g e s t a t i o n a l  i n c r e m e n t s  f r o m  

f e r t i l i z a t i o n  t o  f u l l  t e r m ,  i n c l u d i n g  p i c t u r e s  

r e p r e s e n t i n g  t h e  d e v e l o p m e n t  o f  u n b o m  c h i l ­

d r e n  a t  t w o - w e e k  g e s t a t i o n a l  i n c r e m e n t s ,  

a n d  a n y  r e l e v a n t  i n f o r m a t i o n  o n  th e  p o s s i ­

b i l i t y  o r  t h e  u n b o m  c h i l d 's  s u r v i v a l ;  p r o ­

v i d e d  th a t  a n y  s u c h  p i c t u r e s  o r  d r a w i n g s  

m u s t  c o n t a i n  t h e  d i m e n s i o n s  o f  th e  f e t u s  

a n d  m u s t  b e  r e a l i s t i c  a n d  a p p r o p r i a t e  f o r  th e  

w o m a n ’s  s t a g e  o f  p r e g n a n c y .  T h e  m a t e r i a l s  

s h a l l  b e  o b j e c t i v e ,  n o n - j u d g m e n t a l  a n d  d e ­

s i g n e d  [ * 9 0 S ]  t o  c o n v e y  o n l y  a c c u r a t e  s c i e n ­

t i f i c  i n f o r m a t i o n  a b o u t  t h e  u n b o m  c h i ld  a t  th e  

v a r i o u s  g e s t a t i o n a l  a g e s .  T h e  m a t e r i a l  s h a l l  

a l s o  c o n t a i n  o b j e c t i v e  i n f o r m a t i o n  d e s c r i b ­

i n g  t h e  m e t h o d s  o f  a b o r t i o n  [ * * * 7 3 5 ]  p r o ­

c e d u r e s  c o m m o n l y  e m p l o y e d ,  t h e  m e d ic a l  

r i s k s  c o m m o n l y  a s s o c i a t e d  w i t h  e a c h  s u c h  

p r o c e d u r e ,  th e  p o s s i b l e  d e t r i m e n t a l  p  h o -  

h . g i c a l  e f f e c t s  o r  a b o r t i o n  a n d  t h e  m e d ic a l  

r i s k s  c o m m o n l y  a s s o c i a t e d  w i t h  e a c h  s u c h  

p r o c e d u r e  a n d  th e  m e d i c a l  r i s k s  c o m m o n l y  

a s s o c i a t e d  w i t h  c a r r y i n g  a  c h i l d  t o  te r m .

" ( b )  F o m i a t .  —  T h e  m a t e r i a l s  s h a l l  b e  p r i n t e d  in  a
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t y p e f a c e  l a r g e  e n o u g h  t o  b e  c l e a r l y  l e g i b l e .

" ( c )  F r e e  d i s t r i b u t i o n .  —  T h e  m a t e r i a l s  r e q u i r e d  u n d e r  

t h i s  s e c t i o n  s h a l l  b e  a v a i l a b l e  a t  n o  c o s t  f r o n  t h e  d e ­

p a r t m e n t  u p o n  r e q u e s t  a n d  in  a p p r o p r i a t e  n u m b e r  t o  a n y  

p e r s o n ,  f a c i l i t y  o r  h o s p i t a l . "

" §  3 2 0 9 .  S p o u s a l  n o t i c e .

" ( a )  S p o u s a l  n o t i c e  r e q u i r e d .  —  I n  o r d e r  to  f u r t h e r  th e  

C o m m o n w e a l t h ’s  i n t e r e s t  in  p r o m o t i n g  t h e  i n t e g r i t y  o f  

t h e  m a r i t a l  r e l a t i o n s h i p  a n d  to  p r o t e c t  a  s p o u s e 's  i n t e r e s t s  

in  h a v i n g  c h i l d r e n  w i t h i n  m a r r i a g e  a n d  in  p r o t e c t i n g  th e  

p r e n a t a l  l i f e  o f  t h a t  s p o u s e 's  c h i l d ,  n o  p h y s i c i a n  s h a l l  p e r ­

f o r m  a n  a b o r t i o n  o n  a  m a r r i e d  w o m a n ,  e x c e p t  a s  p r o v id e d  

in  s u b s e c t i o n s  ( b )  a n d  ( c ) ,  u n l e s s  h e  o r  s h e  h a s  r e c e i v e d  a  

s i g n e d  s t a t e m e n t ,  w h i c h  n e e d  n o t  b e  n o t a r i z e d ,  f r o m  th e  

w o m a n  u p o n  w h o m  t h e  a b o r t i o n  i s  t o  b e  p e r f o r m e d ,  th a t  

s h e  h a s  n o t i f i e d  h e r  s p o u s e  t h a t  s h e  i s  a b o u t  t o  u n d e r g o  a n  

a b o r t i o n .  T h e  s t a t e m e n t  s h a l l  b e a r  a  n o t i c e  t h a t  a n y  f a l s e  

s t a t e m e n t  m a d e  t h e r e i n  i s  p u n i s h a b l e  b y  la w .

" ( b )  E x c e p t i o n s .  —  T h e  s t a t e m e n t  c e r t i f y i n g  t h a t  th e  

n o t i c e  r e q u i r e d  b y  s u b s e c t i o n  ( a )  h a s  b e e n  g iv e n  n e e d  n o t  

b e  f u r n i s h e d  w h e r e  t h e  w o m a n  p r o v i d e s  t h e  p h y s i c i a n  a  

s i g n e d  s t a t e m e n t  c e r t i f y i n g  a l  l e a s t  o n e  o f  t h e  f o l l o w i n g :

" ( 1 )  H e r  s p o u s e  i s  n o t  t h e  f a t h e r  o f  th e  

c h i l d .

[ * * 2 8 3 7 ]  " ( 2 )  H e r  s p o u s e ,  a f t e r  d i l i g e n t  

e f f o r t ,  c o u l d  n o t  b e  l o c a t e d .

[ * 9 0 9 ]  " ( 3 )  T h e  p r e g n a n c y  i s  a  r e s u l t  

o f  s p o u s a l  s e x u a l  a s s a u l t  a s  d e s c r i b e d  i n  s e c ­

t i o n  3 1 2 8  ( r e l a t i n g  l o  s p o u s a l  s e x u a l  a s s a u l t ) ,  

w h i c h  h a s  b e e n  r e p o r t e d  t o  a l a w  e n f o r c e m e n t  

a g e n c y  h a v i n g  t h e  r e q u i s i t e  j u r i s d i c t i o n .

" ( 4 )  T h e  w o m a n  h a s  r e a s o n  to  b e l i e v e  

t h a t  t h e  f u r n i s h i n g  o f  n o t i c e  t o  h e r  s p o u s e  

i s  l i k e l y  t o  r e s u l t  i n  th e  i n f l i c t i o n  o f  b o d i l y  

i n j u r y  u p o n  h e r  b y  h e r  s p o u s e  o r  b y  a n o t h e r  

i n d i v i d u a l .

S u c h  s t a t e m e n t  n e e d  n o t  b e  n o t a r i z e d ,  b u t  s h a l l  b e a r  a  n o ­

t i c e  t h a t  a n y  f a l s e  s t a t e m e n t s  m a d e  t h e r e i n  a r c  p u n i s h a b l e  

b y  la w .

" ( c )  M e d i c a l  e m e r g e n c y .  —  T h e  r e q u i r e m e n t s  o f  s u b ­

s e c t i o n  ( a )  s h a l l  n o t  a p p l y  i n  c a s e  o f  a  m e d i c a l  e m e r g e n c y .

" ( d )  F o r m s .  —  T h e  d e p a r t m e n t  s h a l l  c a u s e  to  t r  p u b ­

l i s h e d ,  f o r m s  w h i c h  m a y  b e  u t i l i z e d  f o r  p u r p o s e s  o f  

p r o v i d i n g  t h e  s i g n e d  s t a t e m e n t s  r e q u i r e d  b y  s u b s e c t i o n s  

( a )  a n d  ( b ) .  T h e  d e p a r t m e n t  s h a l l  d i s t r i b u t e  a n  a d e q u a te  

s u p p l y  o f  s u c h  f o r m s  t c  a l l  a b o r t i o n  f a c i l i t i e s  in  th i s  

C o m m o n w e a l t h .

" ( c )  P e n a l t y ;  c i v i l  a c t i o n .  —  A n y  p h y s i c i a n  w h o  v i o ­

l a t e s  t h e  p r o v i s i o n s  o f  t h i s  s e c t i o n  is  g u i l t y  o f 'u n p r o f e s ­

s i o n a l  c o n d u c t , '  a n d  h i s  o r  h e r  l i c e n s e  f o r  t h e  p r a c t i c e  o f  

m e d i c i n e  a n d  s u r g e r y  s h a l l  b e  s u b j e c t  t o  s u s p e n s i o n  o r  

r e v o c a t i o n  in  a c c o r d a n c e  w i t h  p r o c e d u r e s  p r o v i d e d  u n d e r  

t h e  a c t  o f  O c t o b e r  5 , 1 9 7 8  (P . L .  1 1 0 9 ,  N o .  2 6 1 ) ,  k n o w n  a s  

t h e  O s t e o p a t h i c  M e d i c a l  P r a c t i c e  A c t ,  [ * * * 7 3 6 ]  th e  a c t  

o f  D e c e m b e r  2 0 , 1 9 8 5  (P . L .  4 5 7 ,  N o .  1 1 2 ) ,  k n o w n  a s  th e  

M e d i c a l  P r a c t i c e  A c t  o f  1 9 8 5 ,  o r  t h e i r  s u c c e s s o r  a c t s .  I n  

a d d i t i o n ,  a n y  p h y s i c i a n  w h o  k n o w i n g l y  v i o l a t e s  th e  p r o ­

v i s i o n s  o f  t h i s  s e c t i o n  s h a l l  b e  c i v i l l y  l i a b l e  t o  t h e  s p o u s e  

w h o  i s  t h e  f a t h e r  o f  t h e  a b o r t e d  c h i l d  f o r  a n y  d a m a g e s  

c a u s e d  t h e r e b y  a n d  f o r  p u n i t i v e  d a m a g e s  i n  th e  a m o u n t  

o f $ 5 , 0 0 0 ,  a n d  t h e  c o u r t  s h a l l  a w a r d  a  p r e v a i l i n g  p l a i n t i f f  

a  r e a s o n a b l e  a t t o r n e y  f e e  a s  p a r t  o f  c o s t s . "

" §  3 2 1 4 .  R e p o r t i n g .

" ( a )  G e n e r a l  r u l e .  —  F o r  t h e  p u r p o s e  o f  p r o m o t i o n  o f  

m a t e r n a l  h e a l t h  a n d  l i f e  b y  a d d i n g  lo  t h e  s u m  o f  m e d ic a l  

a n d  [ * 9 1 0 ]  p u b l i c  h e a l t h  k n o w l e d g e  t h r o u g h l h c c o m p i l a ­

t i o n  o f  r e l e v a n t  d a t a ,  a n d  to  p r o m o t e  t h e  C o m m o n w e a l t h 's  

i n t e r e s t  i n  p r o t e c t i o n  o f  t h e  u n b o m  c h i l d ,  a  r e p o r t  o f  e a c h  

a b o r t i o n  p e r f o r m e d  s h a l l  b e  m a d e  t o  t h e  d e p a r t m e n t  o n  

f o r m s  p r e s c r i b e d  b y  i t .  T h e  r e p o r t  f o r m s  s h a l l  n o t  i d e n ­

t i f y  t h e  i n d i v i d u a l  p a t i e n t  b y  n a m e  a n d  s h a l l  i n c l u d e  th e  

f o l l o w i n g  i n f o r m a t i o n :

" ( 1 )  I d e n t i f i c a t i o n  o f  t h e  p h y s i c i a n  w h o  

p e r f o r m e d  t h e  a b o r t i o n ,  t h e  c o n c u r r i n g  

p h y s i c i a n  a s  r e q u i r e d  b y  s e c t i o n  3 2 1 1 ( c ) ( 2 )  

( r e l a t i n g  t o  a b o r t i o n  o n  u n b  n  c ’u l d  o f  2 4  

o r  m o r e  w e e k s  g e s t a t i o n a l  a g c y  t h e  s e c o n d  

p h y s i c i a n  a s  r e q u i r e d  b y  s c c t i j n  3 2 1 1 ( c ) ( 5 )  

a n d  t h e  f a c i l i t y  w h e r e  t h e  a b o r t i o n  w a s  p e r ­

f o r m e d  a n d  o f  t h e  r e f e r r i n g  p h y s i c i a n ,  a g e n c y  

o r  s e r v i c e ,  i f  a n y .

" ( 2 )  T h e  c o u n t y  a n d  s t a t e  in  w h i c h  th e  

w o m a n  r e s i d e s .

" ( 3 )  T h e  w o m a n 's  a g e .

" ( 4 )  T h e  n u m b e r  o f  p r i o r  p r e g n a n c i e s  a n d  

p r i o r  a b o r t i o n s  o f  t h e  w o m a n .

" ( 5 )  T h e  g e s t a t i o n a l  a g e  o f  t h e  u n b o m  

c h i l d  a l  t h e  t i m e  o f  t h e  a b o r t i o n .

" ( 6 )  T h e  t y p e  o f  p r o c e d u r e  p e r f o r m e d  o r  

p r e s c r i b e d  a n d  t h e  d a t e  o f  t h e  a b o r t i o n .

" ( 7 )  P r e - e x i s t i n g  m e d i c a l  c o n d i t i o n s  o r  

t h e  w o m a n  w h i c h  w o u l d  c o m p l i c a t e  p r e g ­

n a n c y ,  i f  a n y ,  a n d  i f  k n o w n ,  a n y  m e d ic a l  

c o m p l i c a t i o n  w h i c h  r e s u l t e d  f r o m  t h e  a b o r ­

t i o n  i t s e l f .

"(8; The basis for the medical judgment
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o f  t h e  p h y s i c i a n  w h o  p e r f o r m e d  th e  a b o r t i o n  

t h a t  t h e  a b o r t i o n  w a s  n e c e s s a r y  t o  p r e v e n t  c i ­

t h e r  t h e  d e a t h  o f  th e  p r e g n a n t  w o m a n  o r  th e  

s u b s t a n t i a )  a n d  i r r e v e r s i b l e  i m p a i r m e n t  o f  a  

m a j o r  b o d i l y  f u n c t i o n  o f  t h e  w o m a n ,  w h e r e  

a n  a b o r t i o n  h a s  b e e n  p e r f o r m e d  p u r s u a n t  t o  

s e c t i o n  3 2 1 1 ( b ) ( 1 ) .

[ * * 2 8 3 8 ]  " ( 9 )  T h e  w e i g h t  o f  th e  a b o r t e d  

c h i l d  f o r  a n y  a b o r t i o n  p e r f o r m e d  p u r s u a n t  to  

s e c t i o n  3 2 1 1 ( b ) ( 1 ) .

" ( 1 0 )  B a s i s f o r a n y  m e d i c a l  j u d g m e n t  th a t  

a  m e d i c a l  e m e r g e n c y  e x i s t e d  w h i c h  e x c u s e d  

t h e  p h y s i c i a n  f r o m  c o m p l i a n c e  w i lh  a n y  p r o ­

v i s i o n  o f  th i s  c h a p te r .

[ * 9 1 1 ]  " ( 1 1 )  T h e  i n f o r m a t i o n  r e q u i r e d  

t o  b e  r e p o r t e d  u n d e r  s e c t i o n  3 2 1 0 ( a )  ( r e l a t i n g  

to  d e t e r m i n a t i o n  o f  g e s t a t i o n a l  a g e ) .

" ( 1 2 )  W h e t h e r  t h e  a b o r t i o n  w a s  p e r ­

f o r m e d  u p o n  a  m a r r i e d  w o m a n  a n d ,  i f  s o ,  

w h e t h e r  n o t i c e  t o  h e r  s p o u s e  w a s  g iv e n .  I f  n o  

n o t i c e  to  h e r  [ * * * 7 3 7 ]  s p o u s e  w a s  g iv e n ,  

t h e  r e p o r t  s h a l l  a l s o  i n d i c a t e  t h e  r e a s o n  f o r  

f a i l u r e  t o  p r o v i d e  n o t i c e .

" ( 0  R e p o r t  b y  f a c i l i ty .  —  E v e r y  f a c i l i t y  i n  w h i c h  a n  

a b o r t i o n  i s  p e r f o r m e d  w i th i n  t h i s  C o m m o n w e a l t h  d u r i n g  

a n y  q u a r t e r  y e a r  s h a l l  ( l i e  w i t h  t h e  d e p a r t m e n t  a  r e p o r t  

s h o w i n g  t h e  to t a l  n u m b e r  o f  a b o r t ’ i n s  p e r f o r m e d  w i th i n  

t h e  h o s p i t a l  o r  o t h e r  f a c i l i t y  d u r i n g  th a t  q u a r t e r  y e a r .  T l i i s  

r c j  o r t  s h a l l  a l s o  s h o w  th e  t o t a l  a b o r t i o n s  p e r f o r m e d  in  

e a c h  t r i m e s t e r  o f  p r e g n a n c y .  A n y  r e p o r t  s h a l l  b e  a v a i l a b l e  

f o r  p u b l i c  i n s p e c t i o n  a n d  c o p y i n g  o n l y  i f  t h e  f a c i l i t y  r e ­

c e i v e s  S t a t e - a p p r o p r i a t e d  f u n d s  w i th i n  th e  1 2 - c a l e n d a r -  

m o n t h  p e r i o d  i m m e d i a t e l y  p r e c e d i n g  t h e  f i l in g  o r  t h e  r e ­

p o r t .  T h e s e  r e p o r t s  s h a l l  b e  s u b m i t t e d  o n  a  f o r m  p r e ­

s c r i b e d  b y  t h e  d e p a r t m e n t  w h i c h  w i l l  e n a b l e  a  f a c i l i t y  l o  

i n d i c a t e  w h e t h e r  o r  n o t  it i s  r e c e i v i n g  S t a t c - a p p r o p . i a t c d  

f u n d s .  I f  t h e  f a c i l i t y  i n d i c a t e s  o n  t h e  fo n m  t h a t  i t  is  n o t  

r e c e i v i n g  S t a t e - a p p r o p r i a t e d  f u n d s ,  th e  d e p a r t m e n t  s h a l l  

r e g a r d  i t s  r e p o r t  a s  c o n f i d e n t i a l  u n l e s s  it r e c e i v e s  o t h e r  

e v i d e n c e  w h i c h  c a u s e s  it  t o  c o n c l u d e  th a t  th e  f a c i l i t y  r e ­

c e i v e s  [ * * * 7 3 8 ]  S t a t e - a p p r o p r i a t e d  f u n d s ."

D I S S E N T B Y :  S T E V E N S  ( I n  P a r t ) ;  B L A C K M U N  ( I n  

P a r t ) ;  R E H N Q U I S T  ( I n  P a r t ) ;  S C A L I A  ( I n  P a r t )

D I S S E N T :

J U S T I C E  S T E V E N S ,  c o n c u r r i n g  in  p a r t  a n d  d i s s e n t ­

in g  i n  p a r t .

The portions o f the Court's opinion that 1 have joined

a r e  m o r e  i m p o r t a n t  t h a n  t h o s e  w i t h  w h i c h  I d i s a g r e e .  

I s h a l l  t h e r e f o r e  f i r s t  c o m m e n t  o n  s i g n i f i c a n t  a r e a s  o f  

a g r e e m e n t ,  a n d  th e n  e x p l a i n  t h e  l i m i t e d  c h a r a c t e r  o f  m y  

d i s a g r e e m e n t .

[*912 ] I

T h e  C o u r t  i s  u n q u e s t i o n a b l y  c o r r e c t  i n  c o n c l u d i n g  

t h a t  th e  d o c t r i n e  o f  stare decisis h a s  c o n t r o l l i n g  s i g n i f i ­

c a n c e  in  a  c a s e  o f  th i s  k i n d ,  n o t w i t h s t a n d i n g  i  in d i v id u a l  

J u s t i c e 's  c o n c e r n s  a b o u t  t h e  m e r i t s ,  n l  T h e  c e n t r a l  h o ld i n g  

o f  Roc v. Wade, 410 U.S. 113, 35 L  Ed. 2d 147, 93 S. C' 
705 (1973), h a s  b e e n  a  " p a r t  o f  o u r  l a w "  f o r  a l m o s t  tsv o  

d e c a d e .  Planned Parenthood o f Central Mo. v. Danforth, 
428 U.S. 52, 101, 49 L  Ed. 2d 7SS, 96 S. Ct. 2S3J (1976) 
( S T E V E N S ,  J . ,  c o n c u r r i n g  i n  p a r t  a n d  d i s s e n t i n g  in  p a r t ) .  

I t  w a s  a  n a t u r a l  s e q u e l  l o  t h e  p r o t e c t i o n  o f  in d i v id u a l  l i b ­

e r t y  e s t a b l i s h e d  in  Griswold v. Connecticut, 381 U.S. 479, 
14 L  Ed. 2d 510, 85 S. Ct. 1678(1965). S e e  a l s o  Carey 
v. Population Services International, 431 U.S. 678, 6S7, 
702,52 L  Ed. 2d 675, 97 S. Ct. 2010(1977) ( W H I T E ,  J . ,  

c o n c u r r i n g  in  p a r t  a n d  c o n c u r r i n g  in  r e s u l t ) .  T h e  s o c ie ta l  

c o s t s  o f  o v e r r u l i n g  Roe a t  t h i s  l a t e  d a t e  w o u l d  b e  e n o r ­

m o u s .  Roe i s  a n  i n t e g r a l  p a r t  o f  a  c o r r e c t  u n d e r s t a n d i n g  o f  

b o t h  t h e  c o n c e p t  o f  l i b e r t y  a n d  t h e  b a s i c  e q u a l i t y  o f  m e n  

a n d  w o m e n .

n l  I t  i s  s o m e t i m e s  u s e f u l  t o  v i e w  t h e  i s s u e  o f  

stare decisis f r o m  a  h i s t o r i c a l  p e r s p e c t i v e .  I n  th e  l a s t  

1 9  y e a r s ,  15  J u s t i c e s  h a s  c  c o n f r o n t e d  t h e  b a s i c  i s s u e  

p r e s e n t e d  in  Roc v. Wade, 410 U.S. 113,35 L  Ed. 2d 
147, 93 S. Ct. 705 (1973). O f  t h o s e ,  11 h a v e  v o te d  

a s  t h e  m a j o r i t y  d o c s  t o d a y :  C h i e f  J u s t i c e  B u r g e r ,  

J u s t i c e s  D o u g l a s ,  B r e n n a n ,  S t e w a r t ,  M a r s h a l l ,  

a n d  P o w e l l ,  a n d  J U S T I C E S  B L A C K M U N ,  

O 'C O N N O R ,  K E N N E D Y ,  S O U T E R .  a n d  m y s e l f .  

O n l y  f o u r —  a l l  o f  w h o m  h a p p e n  t o  b e  o n  th e  C o u r t  

t o d a y  —  h a v e  r e a c h e d  t h e  o p p o s i t e  c o n c l u s i o n .

Stare decisis a l s o  p r o v i d e s  a  s u f f i c i e n t  b a s i s  f o r  m y  

a g r e e m e n t  w i t h  d i e  j o i n t  o p i n i o n 's  r e a f f i r m a t i o n  o f  Roe's 
p o s t - v i a b i l i t y  a n a l y s i s .  S p e c i f i c a l l y ,  I a c c e p t  t h e  p r o p o s i ­

t i o n  t h a t  " i f  t h e  S t a l e  i s  i n t e r e s t e d  i n  p r o t e c t i n g  f e t a l  l i f e  

a f i e r  v i a b i l i t y ,  i l  m a y  g o  s o  f a r  a s  t o  p r o s c r i b e  a b o r t i o n  

d u r i n g  t h a t  p e r i o d ,  e x c e p t  [ * * 2 8 3 9 ]  w h e n  it  i s  n e c e s s a r y  

to  p r e s e r v e  t h e  l i f e  o r  h e a l t h  o f  t h e  m o t h e r . "  410 U.S. at 
163-164; s e e  ante, 505 U.S. at 879.

1 a l s o  a c c e p t  w h a t  i s  i m p l i c i t  i n  t h e  C o u r t ' s  a n a ly s i s ,  

n a m e ly ,  a  r e a f f i r m a t i o n  o f  Roc's e x p l a n a t i o n  o f  why th e  

S t a l e 's  o b l i g a t i o n  t o  p r o t e c t  t h e  l i f e  o r  h e a l t h  o f  t h e  m o t h e r  

[ * 9 1 3 ]  m u s t  t a k e  p r e c e d e n c e  o v e r  a n y  d u t y  t o  th e  u n b o m .  

T h e  C o u r t  in  Roe c a r e f u l l y  c o n s i d e r e d ,  a n d  r e j e c t e d ,  th e  

S t a t e 's  a r g u m e n t  " th a t  t h e  f e t u s  is  a  'p e r s o n '  w i t h i n  th e  

l a n g u a g e  a n d  m e a n i n g  o f  t h e  F o u r t e e n t h  A m e n d m e n t . "
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410 U.S. at 156. A f t e r  a n a l y z i n g  t h e  u s a g e  o f  " p e r s o n "  in  

t h e  C o n s t i t u t i o n ,  t h e  C o u r t  c o n c l u d e d  t h a t  t h a t  w o r d  " h a s  

a p p l i c a t i o n  o n l y  p o s t n a t a l l y . "  Id., at 157. C o m m e n t i n g  o n  

t h e  c o n t i n g e n t  p r o p e r t y  i n t e r e s t s  o f  th e  u n b o m  t h a t  a rc  

g e n e r a l l y  r c p r e s c n t c d  b y  g u a r d i a n s  a d  l i t e m ,  t h e  C o u i t  

n o t e d :  " P e r f e c t i o n  o f  t h e  i n t e r e s t s  i n v o l v e d ,  a g a i n ,  h a s  

g e n e r a l l y  b e e n  o i i l i n g c n l  u p o n  l i v e  b i r t h .  I n  s h o r t ,  th e  

u n b o m  h a v e  n e v e r  b e e n  r e c o g n i z e d  in  t h e  l a w  a s  p e r s o n s  

in  t h e  w h o l e  s e n s e . "  Id., at 162. [ * * * 7 3 9 ]  A c c o r d i n g l y ,  

a n  a b o r t i o n  i s  n o t  " t h e  t e r m i n a t i o n  o r  l i f e  e n t i t l e d  to  

F o u r t e e n t h  A m e n d m e n t  p r o t e c t i o n . "  Id., at 159. F r o m  th i s  

h o l d i n g ,  t h e r e  w a s  n o  d i s s e n t ,  s e e  id., at 173; i n d e e d ,  n o  

M e m b e r  o f  t h e  C o u r t  h a s  e v e r  q u e s t i o n e d  t h i s  f u n d a m e n ­

ta l  p r o p o s i t i o n .  T h u s ,  a s  a  m a t t e r  o f  f e d e r a l  c o n s t i t u t i o n a l  

la w ,  a  d e v e l o p i n g  o r g a n i s m  t h a t  i s  n o t  y e t  a  " p e r s o n "  d o c s  

n o t  h a v e  w h a t  i s  s o m e t i m e s  d e s c r i b e d  a s  a  " r i g h t  l o  l i f e ."  

n 2 T h i s  h a s  b e e n  a n d ,  b y  t h e  C o u r t 's  h o l d i n g  to d a y ,  [ * 9 1 4 ]  

r e m a i n s  a  f u n d a m e n t a l  p r e m i s e  o r  o u r  c o n s t i t u t i o n a l  la w  

g o v e r n i n g  r e p r o d u c t i v e  a u t o n o m y .

n 2  P r o f e s s o r  D w o r k i n  h a s  m a d e  th i s  c o m m e n t  

o n  t h e  i s s u e :

" T h e  s u g g e s t i o n  t h a t  s t a t e s  a r c  f r e e  t o  d e c l a r e  

a  f e t u s  a  p e r s o n .  . . . a s s u m e s  t h a t  a  s t a t e  c a n  c u r ­

t a i l  s o m e  p e r s o n s '  c o n s t i t u t i o n a l  r i g h t s  b y  a d d i n g  

n e w  p e r s o n s  l o  t h e  c o n s t i t u t i o n a l  p o p u l a t i o n .  T h e  

c o n s t i t u t i o n a l  r i g h t s  o f  o n e  c i t i z e n  a r c  o f  c o .  r s c  

v e r y  m u c h  a f f e c t e d  b y  w h o  o r  w h a t  e l s e  a l s o  h a s  

c o n s t i t u t i o n a l  r i g h t s ,  b e c a u s e  th e  r i g h t s  o f  o t h e r s  

m a y  c o m p e t e  o r  c o n f l i c t  w i t h  h i s .  S o  a n y  p o w e r  to  

i n c r e a s e  t h e  c o n s t i t u t i o n a l  p o p u l a t i o n  b y  u n i l a t e r a l  

d e c i s i o n  w o u l d  b e ,  i n  e f f e c t ,  a  p o w e r  t o  d e c r e a s e  

r i g h t s  t h e  n a t i o n a l  C o n s t i t u t i o n  g r a n t s  t o  o t h e r s .

" . . . I f  a  s t a t e  c o u l d  d e c l a r e  t r e e s  t o  b e  p e r ­

s o n s  w i t h  a  c o n s t i t u t i o n a l  r i g h t  t o  l i f e ,  i t  c o u l d  p r o ­

h i b i t  p u b l i s h i n g  n e w s p a p e r s  o r  b o o k s  i n  s p i l e  o f  th e  

F i r s t  A m e n d m e n t ' s  g u a r a n t e e  o f  f r e e  s p e e c h ,  w h i c h

c o u l d  n o t  b e  u n d e r s t o o d  a s  a  l i c e n s e  t o  k i l l  O n c e

w e  u n d e r s t a n d  t h a t  t h e  s u g g e s t i o n  w e  a r c  c o n s i d e r ­

i n g  h a s  t h a t  i m p l i c a t i o n ,  w c  m u s t  r e j e c t  i t .  I f  a  f e tu s  

i s  n o t  p a r t  o f  t h e  c o n s t i t u t i o n a l  p o p u l a t i o n ,  u n d e r  

t h e  n a t i o n a l  c o n s t i t u t i o n a l  a r r a n g e m e n t ,  t h e n  s t a t e s  

h a v e  n o  p o w e r  t o  o v e r r u l e  t h a t  n a t i o n a l  a r r a n g e m e n t  

b y  t h e m s e l v e s  d e c l a r i n g  t h a t  f e t u s e s  h a v e  r i g h t s  

c o m p e t i t i v e  w i t h  t h e  c o n s t i t u t i o n a l  r i g h t s  o f  p r e g ­

n a n t  w o m e n . "  U n c n u m c r a l c d  R i g h t s :  W h e t h e r  a n d  

H o w  Roc S h o u l d  b e  O v e r r u l e d ,  59 U. Chi. L  Rev. 
381. 400-401 (1992).

II
M y  d i s a g r e e m e n t  w i t h  t h e  j o i n t  o p i n i o n  b e g i n s  w i th  

i t s  u n d e r s t a n d i n g  o f  t h e  t r i m e s t e r  f r a m e w o r k  e s t a b l i s h e d

i n  Roc. C o n t r a r y  t o  t h e  s u g g e s t i o n  o f  th e  j o i n t  o p i n i o n ,  

ante, 505 U.S. al 876, i t  i s  n o t  a  " c o n t r a d i c t i o n "  l o  r e c ­

o g n i z e  t h a t  t h e  S t a t e  m a y  h a v e  a  l e g i t i m a t e  i n t e r e s t  i n  

p o t e n t i a l  h u m a n  l i f e  a n d ,  a t  t h e  s a m e  t i m e ,  t o  c o n c l u d e  

t h a t  t h a t  i n t e r e s t  d o c s  n o t  j u s t i f y  t h e  r e g u l a t i o n  o f  a b o r t i o n  

b e f o r e  v i a b i l i t y  ( a l t h o u g h  o t h e r  i n t e r e s t s ,  s u c h  a s  m a te r n a l  

h e a l t h ,  m a y ) .  T h e  f a c t  t h a t  t h e  S t a l e 's  i n t e r e s t  i s  l e g i t i m a t e  

d o c s  n o t  t e l l  u s  w h e n ,  i f  e v e r ,  t h a t  i n t e r e s t  o u t w e i g h s  t h e  

p r e g n a n t  w o m a n 's  i n t e r e s t  i n  p e r s o n a l  l i b e r ty .  I t  is  a p p r o ­

p r i a t e ,  t h e r e f o r e ,  t o  c o n s i d e r  m o r e  c a r e f u l l y  th e  n a t u r e  o f  

t h e  i n t e r e s t s  a t  s l a k e .

F i r s t ,  i t  i s  c l e a r  t h a t ,  i n  o r d e r  t o  b e  l e g i t i m a t e ,  t h e  

S t a t e 's  i n t e r e s t  m u s t  b e  s e c u l a r ;  c o n s i s t e n t  w i lh  th e  F i r s t  

A m e n d m e n t  t h e  S t a t e  m a y  n o t  p r o m o t e  a  t h e o l o g i c a l  o r  

s e c t a r i a n  i n t e r e s t .  S e c  Thornburgh v. American College o f  
Obstetricians and Gynecologists, 476 U.S. 747, 778, 90 L  
Ed. 2d 779, 106 S. Ct. 2169 (1986) ( S T E V E N S ,  J . ,  c o n ­

c u r r i n g ) ;  s e e  g e n e r a l l y  Webster v. Reproductive Health 
Services, 492 U.S. 490, 563-572, 106 L  Ed. 2d 410, 109 
S. Ct. 3040 ( 19S9) ( S T E V E N S ,  J . ,  c o n c u r r i n g  in  p a r t  

a n d  d i s s e n t i n g  in  p a r t ) .  [ * * 2 8 4 0 ]  M o r e o v e r ,  a s  d i s c u s s e d  

a b o v e ,  t h e  s t a t e  i n t e r e s t  in  p o t e n t i a l  h u m a n  l i f e  is  n o t  a n  

i n t e r e s t  in loco parentis, f o r  t h e  f e t u s  is  n o t  a  p e r s o n .

I d e n t i f y i n g  t h e  S t a l e ' s  i n t e r e s t s  —  w h i c h  th e  S t a l e s  

r a r e l y  a r t i c u l a t e  w i t h  a n y  p r e c i s i o n  —  m a k e s  c l e a r  t h a t  th e  

i n t e r e s t  in  p r o t e c t i n g  p o t e n t i a l  l i f e  is  n o t  g r o u n d e d  in  th e  

C o n s t i t u t i o n .  I t  i s ,  i n s t e a d ,  a n  i n d i r e c t  [ * * * 7 4 0 ]  i n t e r e s t  

s u p p o r t e d  b y  b o t h  h u m a n i t a r i a n  a n d  p r a g m a t i c  c o n c e r n s .  

M a n y  o f  o u r  c i t i z e n s  b e l i e v e  t h a t  a n y  a b o r t i o n  r e f l e c t s  a n  

u n a c c e p t a b l e  d i s r e s p e c t  f o r  p o t e n t i a l  h u m a n  l i f e  a n d  th a t  

t h e  p e r f o r m a n c e  o f  m o r e  [ * 9 1 5 ]  t h a n  a  m i l l i o n  a b o r ­

t i o n s  e a c h  y e a r  i s  i n t o l e r a b l e ;  m a n y  f in d  t h i r d - t r i m e s t e r  

a b o r t i o n s  p e r f o r m e d  w h e n  t h e  f e t u s  i s  a p p r o a c h i n g  p c r -  

s o n h o o d  p a r t i c u l a r l y  o f f e n s i v e .  T h e  S t a t e  h a s  a  l e g i t i m a t e  

i n t e r e s t  i n  m i n i m i z i n g  s u c h  o f f e n s e .  T h e  S t a t e  m a y  a l s o  

h a v e  a  b r o a d e r  i n t e r e s t  i n  e x p a n d i n g  t h e  p o p u l a t i o n ,  n 3  

b e l i e v i n g  s o c i e t y  w o u l d  b e n e f i t  f r o m  t h e  s e r v i c e s  o f  a d ­

d i t i o n a l  p r o d u c t i v e  c i t i z e n s  —  o r  t h a t  t h e  p o t e n t i a l  h u m a n  

l i v e s  m i g h t  i n c l u d e  t h e  o c c a s i o n a l  M o z a r t  o r  C u r i e .  T h e s e  

a r e  t h e  k i n d s  o f  c o n c e r n s  t h a t  c o m p r i s e  th e  S t a t e 's  i n t e r e s t  

i n  p o t e n t i a l  h u m a n  l i f e .

n 3  T h e  s t a l e  i n t e r e s t  i n  p r o t e c t i n g  p o t e n t i a l  l i f e  

m a y  b e  c o m p a r e d  t o  t h e  s t a t e  i n t e r e s t  i n  p r o t e c t ­

i n g  t h o s e  w h o  s e e k  t o  i m m i g r a t e  t o  t h i s  c o u n t r y .  A  

c o n t e m p o r a r y  e x a m p l e  i s  p r o v i d e d  b y  th e  H a i t i a n s  

w h o  h a v e  r i s k e d  t h e  p e r i l s  o f  th e  s e a  in  a  d e s p e r a t e  

a t t e m p t  t o  b e c o m e  " p e r s o n s "  p r o t e c t e d  b y  o u r  la w s .  

H u m a n i t a r i a n  a n d  p r a c t i c a l  c o n c e r n s  w o u l d  s u p p o r t  

a  s t a t e  p o l i c y  a l l o w i n g  t h o s e  p e r s o n s  u n r e s t r i c t e d  

e n t r y ;  c o u n t e r v a i l i n g  i n t e r e s t s  in  p o p u l a t i o n  c o n t r o l  

s u p p o r t  a  p o l i c y  o f l i m i t i n g  th e  e n t r y  o f  th e s e  p o t e n ­

t i a l  c i t i z e n s .  W h i l e  t h e  s t a t e  i n t e r e s t  i n  p o p u la t i o n
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c o n t r o l  m i g h t  b e  s u f f i c i e n t  l o  j u s t i f y  s t r i c t  e n f o r c e ­

m e n t  o f  t h e  i m m i g r a t i o n  l a w s ,  t h a t  i n t e r e s t  w o u ld  

n o t  b e  s u f f i c i e n t  t o  o v e r c o m e  a  w o m a n 's  l i b e r t y  i n ­

t e r e s t .  T h u s ,  a  s t a l e  i n t e r e s t  i n  p o p u l a t i o n  c o n t r o l  

c o u l d  n o t  j u s t i f y  a  s t a t e - i m p o s e d  l i m i t  o n  f a m i l y  

s i z e  o r ,  f o r  t h a t  m a t t e r ,  s t a t e - m a n d a t e d  a b o r t i o n s .

In  c o u n t e r p o i s e  i s  th e  w o m a n 's  c o n s t i t u t i o n a l  i n t e r e s t  

in  l i b e r ty .  O n e  a s p e c t  o f  th i s  l i b e r t y  i s  a  r i g h t  t o  b o d i l y  

in t e g r i t y ,  a  r i g h t  l o  c o n t r o l  o n e 's  p e r s o n .  S e c ,  e. g.f Rochin 
v. California, 342 U.S. 165, 96 L  Ed. 183, 7 2  S. Ct. 205 
(1952); Skinner v. Oklahoma ex rel. Williamson, 316 U.S. 
535, 86 L  Ed. 1655, 62 S. Ct. 1110 (1942). T h i s  r i g h t  

i s  n e u t r a l  o n  l i i c  q u e s t i o n  o f  a b o r t i o n :  T h e  C o n s t i t u t i o n  

w o u ld  b e  e q u a l l y  o f f e n d e d  b y  a n  a b s o l u t e  r e q u i r e m e n t  

t h a t  a l l  w o m e n  u n d e r g o  a b o r t i o n s  a s  b y  a n  a b s o l u t e  p r o ­

h i b i t i o n  o n  a b o r t i o n s .  " O u r  w h o l e  c o n s t i t u t i o n a l  h e r i t a g e  

r e b e l s  a t  t h e  t h o u g h t  o f  g i v i n g  g o v e r n m e n t  t h e  p o w e r  lo  

c o n t r o l  m e n 's  m i n d s . "  Stanley v. Georgia, 394 U.S. 557, 
565, 22 L  Ed. 2d 542, 89 S. Ct. 1243 (1969). T h e  s a m e  

h o l d s  t r u e  f o r  t h e  p o w e r  t o  c o n t r o l  w o m e n 's  b o d i e s .

T h e  w o m a n ’s  c o n s t i t u t i o n a l  l i b e r t y  i n t e r e s t  a l s o  i n ­

v o lv e s  h e r  f r e e d o m  t o  d e c i d e  m a i l e r s  o f  t h e  h i g h e s t  p r i ­

v a c y  a n d  t h e  m o s t  p e r s o n a l  n a t u r e .  C f .  Whalen v. Roc, 
429 U.S. 589, 598-600, 51 L  Ed. 2d 64. 97 S. Ct. 869 
[ * 9 1 6 ]  (1977). A  w o m a n  c o n s i d e r i n g  a b o r t i o n  f a c e s  " a  

d i f f i c u l t  c h o i c e  h a v i n g  s e r i o u s  a n d  p e r s o n a l  c o n s e q u e n c e s  

o f  m a j o r  i m p o r t a n c e  l o  h e r  o w n  f u t u r e  —  p e r h a p s  l o  th e  

s a l v a t i o n  o f  h e r  o w n  im m o r t a l  s o u l . "  Thornburgh, 476 
U.S. at 781. T h e  a u t h o r i t y  l o  m a k e  s u c h  t r a u m a t i c  a n d  

y e t  e m p o w e r i n g  d e c i s i o n s  i s  a n  c l e m e n t  o f  b a s i c  h u m a n  

d ig n i ty .  A s  t h e  j o i n t  o p i n i o n  s o  e l o q u e n t l y  d e m o n s t r a t e s ,  

a  w o m a n ’s  d e c i s i o n  t o  t e r m i n a t e  h e r  p r e g n a n c y  i s  n o t h i n g  

l e s s  t h a n  a  m a t t e r  o f  c o n s c i e n c e .

[ * * * L E d I l R 1 4 C ]  [ 1 4 C ]  [ * * * L E d l l R 1 5 C ]

1 1 5 C ] W c ig h in g  t h e  S l a t e 's  i n t e r e s t  in  p o t e n t i a l  l i f e  

a n d  t h e  w o m a n 's  l i b e r t y  i n t e r e s t ,  I a g r e e  w i t h  t h e  j o i n t  

o p i n i o n  t h a t  t h e  S t a t e  m a y  " " ’e x p r e s s  a  p r e f e r e n c e  f o r  

n o r m a l  c h i l d b i r t h , " " '  t h a t  th e  S l a t e  m a y  t a k e  s t e p s  

t o  e n s u r e  t h a t  a  w o m a n 's  c h o i c e  “ i s  t h o u g h t f u l  a n d  

i n f o r m e d , "  a n d  t h a t  " S t a l e s  a r c  f r e e  t o  e n a c t  l a w s  lo  

p r o v i d e  a  r e a s o n a b l e  f r a m e w o r k  f o r  a  w o m a n  t o  m a k e  a  

d e c i s i o n  t h a t  h a s  s u c h  p r o f o u n d  a n d  l a s t i n g  m e a n i n g . "  

Ante, [ * * * 7 4 1 ]  505 U.S. at 872-873. S e r i o u s  q u e s t i o n s  

a r i s e ,  h o w e v e r ,  w h e n  a  S l a t e  a t t e m p t s  t o  " p e r s u a d e  

t h e  w o m a n  t o  c h o o s e  c h i l d b i r t h  o v e r  a b o r t i o n . "  Ante, 
505 U.S. at 878. D e c i s i o n a l  a u t o n o m y  m u s t  l i m i t  th e  

S t a l e ’s  p o w e r  l o  i n j e c t  i n t o  a  w o m a n 's  m o s t  p e r s o n a l  

d e l i b e r a t i o n s  i t s  o w n  v i e w s  o f  w h a t  i s  b e s t .  T h e  S t a t e  

m a y  p r o m o t e  i t s  p r e f e r e n c e s  b y  f u n d i n g  c h i l d b i r t h ,  

b y  c r e a t i n g  a n d  m a i n t a i n i n g  a l t e r n a t i v e s  l o  [ * * 2 8 4 1 ]  

a b o r t i o n ,  a n d  b y  e s p o u s i n g  th e  v i r t u e s  o f  f a m i l y ;  b u t  il

m u s t  r e s p e c t  t h e  i n d i v i d u a l 's  f r e e d o m  lo  m a k e  s u c h  

j u d g m e n t s .

T h i s  t h e m e  r u n s  t h r o u g h o u t  o u r  d e c i s i o n s  c o n c e r n ­

in g  r e p r o d u c t i v e  f r e e d o m .  I n  g e n e r a l ,  Roe's r e q u i r e m e n t  

t h a t  r e s t r i c t i o n s  o n  a b o r t i o n s  b e f o r e  v i a b i l i t y  b e  j u s t i f i e d  

b y  t h e  S t a l e ' s  i n t e r e s t  i n  maternal h e a l t h  h a s  p r e v e n t e d  

S t a t e s  f r o m  i r  e r j e c l i n g  r e g u l a t i o n s  d e s ig n e d  to  i n f l u e n c e  

a  w o m a n ’s  d e c i s i o n .  T h u s ,  w c  h a v e  u p h e l d  r e g u l a t i o n s  o f  

a b o r t i o n  t h a t  a r c  n o t  e f f o r t s  l o  s w a y  o r  d i r e c t  a  w o m a n ’s  

c h o i c e ,  b u t  r a t h e r  a r c  e f f o r t s  t o  e n h a n c e  th e  d e l i b e r a t i v e  

q u a l i t y  o f  t h a t  d e c i s i o n  o r  a r c  n e u t r a l  r e g u l a t i o n s  o n  t h e  

h e a l t h  a s p e c t s  o f  h e r  d e c i s i o n .  W e  h a v e ,  f o r  e x a m p l e ,  u p ­

h e l d  r e g u l a t i o n ; ,  r e q u i r i n g  [ * 9 1 7 ]  w r i t t e n  i n f o r m e d  c o n ­

s e n t ,  s e c  Planned Parenthood o f  Central Mo. v. Danforth, 
428 U.S. 52, 49 L  Ed. 2d 788, 96 S. Ct. 2831 (1976); l i m ­

i t e d  r e c o r d k e e p i n g  a n d  r e p o r t i n g ,  s e e  ibid.; a n d  p a t h o l o g y  

r e p o r t s ,  s e e  Planned Parenthood Assn. o f Kansas City, 
Mo., Inc. v. Ashcroft, 462 U.S. 476, 76 L  Ed. 2d 733, 
103 S. Ct. 2517 (1983); a s  w e l l  a s  v a r i o u s  l i c e n s i n g  a n d  

q u a l i f i c a t i o n  p r o v i s i o n s ,  s e e ,  c. g., Roc, 410 U.S. at 150; 
Simopoulos v. Virginia, 462 U.S. 506, 76 L  Ed. 2d 755, 
103 S. Ct. 2532(1983). C o n v e r s e l y ,  w c  h a v e  c o n s i s t e n t l y  

r e j e c t e d  s t a l e  e f f o r t s  t o  p r e j u d i c e  a  w o m a n ’s  c h o i c e ,  c i t h e r  

b y  l i m i t i n g  t h e  i n f o r m a t i o n  a v a i l a b l e  l o  h e r ,  s e c  Bigelow 
v. Virginia, 421 U.S. 809, 44 L  Ed. 2d 600, 95 S. Ct. 
2222 (1975), o r  b y  " r e q u i r i n g  t h e  d e l iv e r y  o f  i n f o r m a ­

t i o n  d e s i g n e d  T o  i n f l u e n c e  t h e  w o m a n 's  in f o r m e d  c h o i c e  

b e t w e e n  a b o r t i o n  o r  c l i i l d b i r t h . '"  Thornburgh, 476 U.S. 
at 760; s e c  a l s o  Akron v. Akmn Center fo r  Reproductive 
Health. Inc., 462 U.S. 416, 442-449, 76 L  Ed. 2d 687, 
103 S. Cl. 2481(1983).

In  m y  o p i n i o n ,  t h e  p r i n c i p l e s  e s t a b l i s h e d  in  th i s  l o n g  

l i n e  o f  c a s e s  a n d  t h e  w i s d o m  r e f l e c t e d  in  J u s t i c e  P o w e l l 's  

o p i n i o n  f o r  t h e  C o u r t  i n  Akmn  ( a n d  f o l l o w e d  b y  d i e  C o u r t  

j u s t  s i x  y e a r s  a g o  in  Thornburgh)  s h o u l d  g o v e r n  o u r  d e ­

c i s i o n  to d a y .  U n d e r  t h e s e  p r i n c i p l e s ,  P a .  C o n s .  S t a t .  § §  

3 2 0 5 ( a ) ( 2 ) ( i ) - ( i i i )  ( 1 9 9 0 )  o f  t h e  P e n n s y l v a n i a  s t a t u t e  a r c  

u n c o n s t i t u t i o n a l .  T h o s e  s e c t i o n s  r e q u i r e  a  p h y s i c i a n  o r  

c o u n s e l o r  l o  p r o v i d e  t h e  w o m a n  w i lh  a  r a n g e  o f  m a t e ­

r i a l s  c l e a r l y  d e s i g n e d  to  p e r s u a d e  h e r  t o  c h o o s e  n o t  t o  

u n d e r g o  t h e  a b o r t i o n .  W h i l e  t h e  C o m m o n w e a l t h  i s  f r e e ,  

p u r s u a n t  t o  §  3 2 0 8  o f  t h e  P e n n s y l v a n i a  la w ,  l o  p r o d u c e  

a n d  d i s s e m i n a t e  s u c h  m a t e r i a l ,  th e  C o m m o n w e a l t h  m a y  

n o t  i n j e c t  s u c h  i n f o r m a t i o n  in t o  t h e  w o m a n 's  d e l i b e r a t i o n s  

j u s t  a s  s h e  i s  w e i g h i n g  s u c h  a n  i m p o r t a n t  c h o i c e .

U n d e r  t l i i s  s a m e  a n a l y s i s ,  § §  3 2 0 5 ( a ) ( l ) ( i )  a n d  ( i i i )  

o f  th e  P e n n s y l v a n i a  s t a t u t e  a r e  c o n s t i t u t i o n a l .  T h o s e  s e c ­

t i o n s ,  w h i c h  r e q u i r e  t h e  p h y s i c i a n  lo  i n f o r m  a  w o m a n  

o f  th e  n a t u r e  a n d  r i s k  o f  t h e  a b o r t i o n  p r o c e d u r e  a n d  th e  

m e d i c a l  r i s k s  o f  c a r r y i n g  l o  t e r m ,  a r e  n e u t r a l  r e q u i r e m e n t s  

c o m p a r a b l e  t o  t h o s e  i m p o s e d  in  o t h e r  m e d ic a l  p r o c e d u r e s .  

T h o s e  s e c t i o n s  i n d i c a t e  n o  e f f o r t  b y  th e  C o m m o n w e a l t h
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t o  i n f l u e n c e  th e  [ * 9 1 8 ]  w o m a n 's  [ * * * 7 4 2 ]  c h o i c e  in  

a n y  w a y .  I f  a n y t h i n g ,  s u c h  r e q u i r e m e n t s  enhance, r a t h e r  

t h a n  s k e w ,  t h e  w o m a n 's  d e c i s i o n m a k i n g .

I l l

T h e  2 4 - h o u r  w a i t i n g  p e r i o d  r e q u i r e d  b y  § §  

3 2 0 5 ( a ) ( l ) - ( 2 )  o f  t h e  P e n n s y l v a n i a  s t a t u t e  r a i s e s  e v e n  

m o r e  s e r i o u s  c o n c e r n s .  S u c h  a  r e q u i r e m e n t  a r g u a b l y  f u r ­

t h e r s  t h e  C o m m o n w e a l t h ’s  i n t e r e s t s  i n  t w o  w a y s ,  n e i t h e r  

o f  w h i c h  i s  c o n s t i t u t i o n a l l y  p e r m i s s i b l e .

F i r s t ,  i t  m a y  b e  a r g u e d  t h a t  t h e  2 4 - h o u r  d e l a y  i s  j u s t i ­

f ie d  b y  t h e  m e r e  f a c t  th a t  i t  i s  l i k e l y  t o  r e d u c e  t h e  n u m b e r  

o f  a b o r t i o n s ,  t h u s  f u r t h e r i n g  t h e  C o m m o n w e a l t h 's  i n t e r e s t  

in  p o t e n t i a l  l i f e .  B u t  s u c h  a n  a r g u m e n t  w o u l d  j u s t i f y  a n y  

T o rn , o f  c o e r c i o n  th a t  p l a c e d  a n  o b s t a c l e  i n  t h e  w o m a n 's  

p a t h .  T h e  C o m m o n w e a l t h  c a n n o t  f u r t h e r  i t s  i n t e r e s t s  j y  

s i m p l y  w e a r i n g  d o w n  th e  a b i l i t y  o f  t h e  p r e g n a n t  w o m a n  

t o  e x e r c i s e  h e r  c o n s t i t u t i o n a l  r i g h t .

S e c o n d ,  i t  c a n  m o r e  r e a s o n a b l y  b e  a r g u e d  t h a t  t h e  2 4 -  

h o u r d e l a y  f u r t h e r s  t h e  C o m m o n w e a l t h 's  i n t e r e s t  in  e n s u r ­

i n g  t h a t  t h e  w o m a n 's  d e c i s i o n  i s  i n f o r m e d  a n d  th o u g h t f u l .  

B u t  t h e r e  i s  n o  e v i d e n c e  t h a t  t h e  m a n d a t e d  d e l a y  b e n ­

e f i t s  w o m e n  o r  t h a t  it  i s  n e c e s s a r y  t o  e n a b l e  t h e  p h y s i ­

c i a n  t o  c o n v e y  a n y  r e l e v a n t  i n f o r m a t i o n  t o  t h e  p a t i e n t .  

T h e  m a n d a t o r y  d e l a y  th u s  a p p e a r s  t o  t ' c '  m t m o d c d  

[ * * 2 8 4 2 ]  a n d  u n a c c e p t a b l e  a s s u m p t i o n  J t  th e  d e ­

c i s i o n m a k i n g  z a p a c i l y  o f  w o m e n .  W h i l e  t h e . ,. a r c  w e l l -  

e s t a b l i s h e d  a n d  c o n s i s t e n t l y  m a i n t a i n e d  r e a s o n s  f o r  th e  

C o m m o n w e a l t h  t o  v i e w  w i t h  s k e p t i c i s m  t h e  a b i l i t y  o f  m i ­

n o r s  l o  m a k e  d e c i s i o n s ,  s e e  Hodgson v. Minnesota, 497 
U.S. 417, 449, 111 L  Ed. 2d34 4 ,1 1 0 S. Ct. 2926(1990), 
n 4  n o n e  o f  t h o s e  r e a s o n s  a p p l i e s  l o  a n  [ * 9 1 9 ]  a d u l t  

w o m a n 's  d e c i s i o n m a k i n g  a b i l i t y .  J u s t  a s  w c  h a v e  l e f t  b e ­

h i n d  t h e  b e l i e f  t h a t  a  w o m a n  m u s t  c o n s u l t  h e r  h u s b a n d  

b e f o r e  u n d e r t a k i n g  s e r i o u s  m a t t e r s ,  s e e  ante, 505 U.S. at 
S95-S98, s o  w e  m u s t  r e j e c t  t h e  n o t i o n  t h a t  a  w o m a n  is  

l e s s  c a p a b l e  o f  d e c i d i n g  m a t t e r s  o f  g r a v i t y .  C f .  Reed  v. 

Reed. 404 U.S. 71,30 L  Ed. 2d 225, 92 S. Ct. 251 (197J).

n 4  A s  w c  n o t e d  in  t h a t  o p i n i o n ,  th e  S t a l e 's  " l e ­

g i t i m a t e  i n t e r e s t  i n  p r o t e c t i n g  m i n o r  w o m e n  f r o m  

t h e i r  o w n  im m a t u r i t y "  d i s t i n g u i s h e d  t h a t  e a s e  f r o m  

Akron v. Akmn Center fo r  Reproductive Health, 
Inc., 462 U.S. 416, 76 L  Ed. 2d 687, 103 S. Ct. 
24S1 (1983), w h i c h  i n v o l v e d  " a  p r o v i s i o n  t h a t  r e ­

q u i r e d  t h a t  m a t u r e  w o m e n ,  c a p a b l e  o f  c o n s e n t i n g  

to  a n  a b o r t i o n ,  w a i t  2 4  h o u r s  a f t e r  g i v i n g  c o n s e n t  

b e f o r e  u n d e r g o i n g  a n  a b o r t i o n . "  Hodgson, 497 U.S. 
at 449, n.35.

h  t h e  a l t e r n a t i v e ,  t h e  d e l a y  r e q u i r e m e n t  m a y  b e  

p r e m i s e d  o n  t h e  b e l i e f  d i a l  t h e  d e c i s i o n  l o  t e r m i n a t e  a

p r e g n a n c y  i s  p r e s u m p t i v e l y  w r o n g .  T l i i s  p r e m i s e  i s  i l l e ­

g i t i m a t e .  T h o s e  w h o  d i s a g r e e  v e h e m e n t l y  a b o u t  th e  l e g a l ­

i t y  a n d  m o r a l i t y  o f  a b o r t i o n  a g r e e  a b o u t  o n e  th i n g :  T h e  

d e c i s i o n  t o  t e r m i n a t e  a  p r e g n a n c y  i s  p r o f o u n d  a n d  d i f f i ­

c u l t .  N o  p e r s o n  u n d c r n k c s  s u c h  a  d e c i s i o n  l i g h t l y  —  a n d  

S t a t e s  m a y  n o t  p r e s u m e  t h a t  a  w o m a n  h a s  f a i l e d  t o  r e f l e c t  

a d e q u a t e l y  m e r e l y  b e c a u s e  h e r  c o n c l u s i o n  d i f f e r s  f r o m  

t h e  S t a t e 's  p r e f e r e n c e .  A  w o m a n  w h o  h a s ,  i n  t h e  p r iv a c y  

o f  h e r  I h o u g h l s  a n d  c o n s c i e n c e ,  w e i g h e d  th e  o p t i o n s  a n d  

m a d e  h e r  d e c i s i o n  c a n n o t  b e  f o r c e d  l o  r e c o n s i d e r  a l l , s i m ­

p l y  b e c a u s e  t h e  S l a t e  b e l i e v e s  s h e  h a s  c o m e  to  t h e  w r o n g  

c o n c l u s i o n .  n 5

n 5  T h e  j o i n t  o p i n i o n ’s  r e l i a n c e  o n  t h e  i n d i r e c t  

e f f e c t s  o f  t h e  r e g u l a t i o n  o f  c o n s t i t u t i o n a l l y  p r o ­

t e c t e d  a c t i v i t y ,  s e e  ante, 505 U.S. at 873-874, i s  

m i s p l a c e d ;  w h a t  m a i l e r s  i s  n o t  o n l y  t h e  e f f e c t  o f  a  

r e g u l a t i o n  b u t  a l s o  t h e  - e a s o n  f o r  t h e  r e g u l a t i o n .  A s  

1 e x p l a i n e d  in  Hodgson:

" I n  c a s e s  i n v o l v i n g  a b o r t i o n ,  a s  in  e a s e s  i n ­

v o l v i n g  t h e  r i g h t  l o  t r a v e l  o r  d i e  r i g h t  l o  m a r r y ,  

t h e  i d e n t i f i c a t i o n  o f  t h e  c o n s t i t u t i o n a l l y  p r o t e c t e d  

i n t e r e s t  i s  m e r e l y  t h e  b e g i n n i n g  o f  t h e  a n a l y s i s .  

S 'a t c  r e g u l a t i o n  o f  t r a v e l  a n d  o f  m a r r i a g e  i s  o b v i ­

o u s l y  p e r m i s s i b l e  e v e n  t h o u g h  a  S l a t e  m a y  n o t  c a t ­

e g o r i c a l l y  e x c l u d e  n o n r e s i d e n t s  f r o m  i t s  b o r d e r s ,  

Sltapim  v. Thompson, 394 U.S. 618, 631, 22 L  Ed. 
2d 600, 89 S. Ct. 1322(1969), o r  d e n y  p r i s o n e r s  t h e  

r i g h t  t o  m a r r y .  Turner v. Sajlcy, 4S2 U.S. 78, 94-99, 
96 L  Ed. 2d 64, 107 S. Ct. 2254 (19S7). B u t  t h e  

r e g u l a t i o n  o f  c o n s t i t u t i o n a l l y  p r o t e c t e d  d e c i s i o n s ,  

s u c h  a s  w h e r e  a  p e r s o n  s h a l l  r e s i d e  o r  w h o m  h e  

o r  s h e  s h a l l  m a r r y ,  m u s t  b e  p r e d i c a t e d  o n  l e g i t i ­

m a t e  s t a t e  c o n c e r n s  o t h e r  th a n  d i s a g r e e m e n t  w i th  

th e  c h o i c e  t h e  i n d i v i d u a l  h a s  m a d e .  C f .  Turner v. 

Sajlcy, supra: Loving v. Virginia, 388 U S  12, 
18 L  Ed. 2d 1010, 87 S. Ct. 1817 (1967). In  t h e  

a b o r t i o n  a r e a ,  a  S t a l e  m a y  h a v e  n o  o b l i g a t i o n  lo  

s p e n d  i t s  o w n  m o n e y ,  o r  u s e  i t s  o w n  f a c i l i t i e s ,  lo  

s u b s i d i z e  n o n l h c r a p c u l i c  a b o r t i o n s  Tor m i n o r s  o r  

a d u l t s .  S e e ,  c. g., Maher v. Roe, 432 U.S. 464, 53 L  
Ed. 2d 484. 97 S. Ct. 2376 (1977); c f .  Webster v. 

Rcpmductivc Health Services, 492 U.S. 490, SOS- 
511, 106 L  Ed 2d 410, 109 S. Ct. 3040 (1989); 
id., at 523-524  ( O 'C O N N O R ,  J . ,  c o n c u r r i n g  in  p a n  

a n d  c o n c u r r i n g  in  j u d g m e n t ) .  A  S t a l e 's  v a l u e  j u d g -  

m c n l  f a v o r i n g  c h i l d b i r t h  o v e r  a b o r t i o n  m a y  p r o v i d e  

a d e q u a t e  s u p p o r t  f o r  d e c i s i o n s  I n v o lv i n g  s u c h  a l l o ­

c a t i o n  o f  p u b l i c  f u n d s ,  b u t  n o t  f o r  s im p l y  s u b s t i t u t ­

in g  a  s l a t e  d e c i s i o n  f o r  a n  i n d i v i d u a l  d e c i s i o n  t h a t  a  

w o m a n  h a s  a  r i g h t  t o  m a k e  f o r  h e r s e l f .  O t h e r w i s e ,  

th e  i n t e r e s t  i n  l i b e r t y  p r o t e c t e d  b y  th e  D u e  P r o c e s s  

C l a u s e  w o u l d  b e  a  n u l l i t y .  A  s t a t e  p o l i c y  f a v o r i n g
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c h i l d b i r t h  o v e r  a b o r t i o n  i s  n o l  in  i t s e l f  a  s u f f i c i e n t  

j u s t i f i c a t i o n  f o r  o v e r r i d i n g  th e  w o m a n 's  d e c i s i o n  o r  

f o r  p l a c i n g  'o b s t a c l e s  —  a b s o l u t e  o r  o t h e r w i s e  —  

in  t h e  p r e g n a n t  w o m a n 's  p a t h  t o  a n  a b o r t i o n . " '  497 
U.S. ct 435.

[ * 9 2 0 ]  [ * * * 7 4 3 ]  P a r t  o f  th e  c o n s t i t u t i o n a l  l i b e r t y

to  c h o o s e  i s  t h e  e q u a l  d i g n i t y  t o  w h i c h  e a c h  o f  u s  i s  e n ­

t i t l e d .  A  w o m a n  w h o  d e c i d e s  t o  t e r m i n a t e  h e r  p r e g n a n c y  

i s  e n t i t l e d  t o  t h e  s a m e  r e s p e c t  a s  a  w o m a n  w h o  d e c i d e s  

l o  c a r r y  th e  f e t u s  t o  t e r m .  T h e  m a n d a t o r y  w a i l i n g  p e r i o d  

d e n i e s  w o m e n  t h a t  e q u a l  r e s p e c t .

IV

In  m y  o p i n i o n ,  a  c o r r e c t  a p p l i c a t i o n  o f  th e  " u n d u e  b u r ­

d e n "  s  a n d a r d  l e a d s  t o  t h e  s a m e  c o n c l u s i o n  c o n c e r n i n g  th e  

c o n s t i t u t i o n a l i t y  o f  t h e s e  r e q u i r e m e n t s .  A  s t a t e - i m p o s e d  

b u r d e n  o n  t h e  e x e r c i s e  o f  a  c o n s t i t u t i o n a l  r i g h t  i s  m e a ­

s u r e d  b o t h  b y  i t s  e f f e c t s  a n d  b y  i t s  c h a r a c t e r :  [ * * 2 8 4 3 ]  

A  b u r d e n  m a y  b e  " u n d u e "  e i t h e r  b e c a u s e  th e  b u r d e n  i s  

t o o  s e v e r e  o r  b e c a u s e  i t  l a c k s  a  'e g i t i m a l c ,  r a t i o n a l  j u s t i ­

f i c a t i o n .  n 6

n 6  T h e  m e a n i n g  o f  a n y  le g a l  s t a n d a r d  c a n  o n l y  

b e  u n d e r s t o o d  b y  r e v i e w i n g  t h e  a c tu a l  e a s e s  in  

w h i c h  i t  i s  a p p l i e d .  F o r  t h a t  r e a s o n ,  I d i s c o u n t  

b o t h  J U S T I C E  S C A L I A 's  c o m m e n t s  o n  p a s t  d e ­

s c r i p t i o n s  o f  t h e  s t a n d a r d ,  s e e  post, 505 U.S. at 
988-990  ( o p i n i o n  c o n c u r r i n g  in  j u d g m e n t  i n  p a r t  

a n d  d i s s e n t i n g  in  p a r t ) ,  a n d  th e  a t t e m p t  t o  g i v e  

i t  c r y s t a l  c l a r i t y  in  t h e  j o i n t  o p i n i o n .  T h e  s e v e r a l  

o p i n i o n s  s u p p o r t i n g  t h e  j u d g m e n t  i n  Griswold v. 
Connecticut, 381 U.S. 479, 14 L  Ed. 2d 510, 85 
S. Ct. 167S (1965), a r c  l e s s  i l l u m i n a t i n g  t h a n  th e  

c e n t r a l  h o l d i n g  o f  t h e  e a s e ,  w h i c h  a p p e a r s  t o  h a v e  

p a s s e d  t h e  t e s t  o f  t i m e .  T h e  f u tu r e  m a y  a l s o  d e m o n ­

s t r a t e  t h a t  a  s t a n d a r d  th a t  a n a l y z e s  b o t h  t h e  s e v e r i t y  

o f  a  r c g u l a l o r y  b u r d e n  a n d  th e  l e g i t i m a c y  o f  i t s  

j u s t i f i c a t i o n  w i l l  p r o v i d e  a  f u l l y  a d e q u a t e  f r a m e ­

w o r k  f o r  t h e  r e v i e w  o r  a b o r t i o n  l e g i s l a t i o n  e v e n  i f  

t h e  c o n t o u r s  o f  t h e  s t a n d a r d  a r c  n o l  a u t h o r i t a t i v e l y  

a r t i c u l a t e d  i n  a n y  s i n g l e  o p in i o n .

T h e  2 4 - h o u r  d e l a y  r e q u i r e m e n t  f a i l s  b o t h  p a r t s  o f  

t h i s  t e s t .  T h e  f i n d i n g s  o f  t h e  D i s t r i c t  C o u r t  e s t a b l i s h  th e  

s e v e r i t y  o r  [ * 9 2 1 ]  t h e  b u r d e n  t h a t  th e  2 4 - h o u r  d e l a y  i m ­

p o s e s  o n  m a n y  p r e g n a n t  w o m e n .  Y e t e v e n  in  t h o s e  e a s e s  

i n  w h i c h  t h e  d e l a y  i s  n o t  e s p e c i a l l y  o n c r c '  i l  i s ,  i n  m y  

o p i n i o n ,  " u n d u e "  b e c a u s e  t h e r e  i s  n o  c \  . e  t h a t  s u c h  a  

d e l a y  s e r v e s  a  u s e f u l  a n d  l e g i t i m a t e  p u r p o s e .  A s  i n d i c a t e d  

a b o v e ,  t h e r e  i s  n o  l e g i t i m a t e  r e a s o n  to  r e q u i r e  a  w o m a n  

w h o  h a s  a g o n i z e d  o v e r  h e r  d e c i s i o n  t o  l e a v e  t h e  c l i n i c  

o r  h o s p i t a l  a n d  r e t u r n  a g a i n  a n o t h e r  d a y .  W h i l e  a  g e n e r a l

r e q u i r e m e n t  t h a t  a  p h y s i c i a n  n o t i f y  h e r  p a t i e n t s  a b o u t  th e  

r i s k s  o f  a  p r o p o s e d  m e d i c a l  p r o c e d u r e  [ * * * 7 4 4 ]  i s  a p p r o ­

p r i a t e ,  a  r i g i d  r e q u i r e m e n t  t h a t  a l l  p a t i e n t s  w a i t  2 4  h o u r s  

o r  ( w h a t  i s  t r u e  in  p r a c t i c e )  m u c h  l o n g e r  t o  e v a lu a t e  th e  

s i g n i f i c a n c e  o f  i n f o r m a t i o n  t h a t  i s  e i t h e r  c o m m o n  k n o w l ­

e d g e  o r  i r r e l e v a n t  i s  a n  i r r a t i o n a l  a n d ,  t h e r e f o r e ,  " u n d u e "  

b u r d e n .

T h e  c o u n s e l i n g  p r o v i s i o n s  a r e  s i m i l a r l y  in f i r m .  

W h e n e v e r  g o v e r n m e n t  c o m m a n d s  p r i v a t e  c i t i z e n s  t o  

s p e a k  o r  t o  l i s t e n ,  c a r e f u l  r e v i e w  o f  t h e  j u s t i f i c a t i o n  f o r  

t h a t  c o m m a n d  i s  p a r t i c u l a r l y  a p p r o p r i a t e .  I n  t h e s e  e a s e s ,  

t h e  P e n n s y l v a n i a  s t a t u t e  d i r e c t s  t h a t  c o u n s e l o r s  p r o v id e  

w o m e n  s e e k i n g  a b o r t i o n s  w i t h  i n f o r m a t i o n  c o n c e r n i n g  

a l t e r n a t i v e s  t o  a b o r t i o n ,  t h e  a v a i l a b i l i t y  o f  m e d i c a l  a s s i s ­

t a n c e  b e n e f i t s ,  a n d  t h e  p o s s i b i l i t y  o f  c h i l d - s u p p o r t  p a y ­

m e n t s .  § §  3 2 0 5 ( a ) ( 2 ) ( i ) - ( i i i ) .  1 n c  s t a t u t e  r e q u i r e s  th a t  th i s  

i n f o n n a t i o n  b e  g iv e n  l o  all w o m e n  s e e k i n g  a b o r t i o n s ,  i n ­

c l u d i n g  t h o s e  f o r  w h o m  s u c h  i n f o r m a t i o n  i s  c l e a r l y  u s e ­

l e s s ,  s u c h  a s  t h o s e  w h o  a r c  m a r r i e d ,  t h o s e  w h o  h a v e  u n ­

d e r g o n e  t h e  p r o c e d u r e  in  t h e  p a s t  a n d  a r c  f u l l y  a w a r e  

o f  t h e  o p t i o n s ,  a n d  t h o s e  w h o  a r c  f u l l y  c o n v i n c e d  th a t  

a b o r t i o n  i s  t h e i r  o n l y  r e a s o n a b l e  o p t i o n .  M o r e o v e r ,  th e  

s t a t u t e  r e q u i r e s  p h y s i c i a n s  l o  i n f o r m  a l l  o f  t h e i r  p a t i e n t s  

o f  " t h e  p r o b a b l e  g e s t a t i o n a l  a g e  o f  th e  u n b o m  c h i ld ."  

§  3 2 0 5 ( a ) ( l ) ( i i ) .  T h i s  i n f o r m a t i o n  is  o f  l i t t l e  d e c i s io n a l  

v a l u e  i n  m o s t  e a s e s ,  b e c a u s e  9 0 %  o f  a l l  a b o r t i o n s  a r e  p e r ­

f o r m e d  d u r i n g  t h e  f i r s t  t r i m e s t e r  n 7  w h e n  f e t a l  a g e  h a s  l e s s  

r e l e v a n c e  t h a n  w h e n  t h e  f e t u s  n e a r s  v i a b i l i t y .  N o r  c a n  th e  

i n f o r m a t i o n  [ * 9 2 2 ]  r e q u i r e d  b y  t h e  s t a t u t e  b e  j u s t i f i e d  a s  

r e l e v a n t  l o  a n y  " p h i l o s o p h i c "  o r  " s o c i a l "  a r g u m e n t ,  ante, 
505 U.S. at 872, e i t h e r  f a v o r i n g  o r  d i s f a v o r i n g  t h e  a b o r ­

t i o n  d e c i s i o n  in  a  p a r t i c u l a r  e a s e .  I n  l i g h t  o f  a l l  o f  t h e s e  

f a c t s ,  I c o n c l u d e  t h a t  t h e  i n f o r m a t i o n  r e q u i r e m e n t s  in  § 

3 2 0 5 ( a ) ( l ) ( i i )  a n d  § §  3 2 0 5 ( a ) ( 2 ) ( i ) - ( i i i )  d o  n o l  s e r v e  a  

u s e f u l  p u r p o s e  a n d  t h u s  c o n s t i t u t e  a n  u n n e c e s s a r y  —  a n d  

t h e r e f o r e  u n d u e  —  b u r d e n  o n  t h e  w o m a n 's  c o n s t i t u t i o n a l  

l i b e r t y  t o  d e c i d e  t o  t e r m i n a t e  h e r  p r e g n a n c y .

n 7  U .  S .  D e p t ,  o f  C o m m e r c e ,  B u r e a u  o f  th e  

C e n s u s ,  S t a t i s t i c a l  A b s t r a c t  o f  t h e  U n i t e d  S t a t e s  7 1  

( 1 1 1 t h  c d .  1 9 9 1 ) .

[ * * * L E d I I R 5 C ]  [ 5 C ]  [ * * * L E d l l R 6 C ]

[ 6 C ] A c c o r d i n g l y ,  w h i l e  I d i s a g r e e  w i th  P a r t s  IV , V - B ,  

a n d  V - D  o f  t h e  j o i n t  o p i n i o n ,  n 8  1 j o i n  t h e  r e m a i n d e r  o f  

t h e  C o u r t 's  o p i n i o n .

n 8  A l t h o u g h  1 a g r e e  t h a t  a  p a r c n t a l - c o n s c n l  r e ­

q u i r e m e n t  ( w i t h  t h e  a p p r o p r i a t e  b y p a s s )  i s  c o n s t i ­

t u t i o n a l ,  I d o  n o t  j o i n  P a r t  V - D  o f  t h e  j o i n t  o p i n ­

io n  b e c a u s e  i t s  a p p r o v a l  o f  P e n n s y l v a n i a ’s  i n f o r m e d  

p a r c n t a l - c o n s e n t  r e q u i r e m e n t  i s  b a s e d  o n  t h e  r e a -
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s o n s  g i v e n  i n  P a r t  V - B ,  w i t h  w h i c h  I d i s a g r e e .

J U S T I C E  B L A C K M U N ,  c o n c u r r i n g  in  p a r t ,  c o n c u r ­

r i n g  in  t h e  j u d g m e n t  i n  p a r t ,  a n d  d i s s e n t i n g  in  p a r t .

I  j o i n  P a r t s  I, I I ,  I I I .  V - A ,  V - C ,  a n d  V I  o f  t h e  j o i n t  

o p i n i o n  o f  J U S T I C E S  O 'C O N N O R ,  K E N N E D Y , a n d  

S O U T E R .  ante.

[ * * 2 8 4 4 ]  T h r e e  y e a r s  a g o ,  in  Webster v. Reproductive 
Health Sc, vices, 492 U.S. 490, 100 L  Ed. 2d 410, 109 
S. Ct. 3040 (19S9), f o u r  M e m b e r s  o f  t h i s  C o u r t  a p p e a r e d  

p o i s e d  to  " c a s t  i n t o  d a r k n e s s  t h e  h o p e s  a n d  v i s i o n s  o f  e v ­

e r y  w o m e n  in  th i s  c o u n t r y "  w h o  h a d  c o m e  t o  b e l i e v e  th a t  

t h e  C o n s t i t u t i o n  g u a r a n t e e d  h e r  I h e  r i g h t  t o  r e p r o d u c t i v e  

c h o i c e .  Id., at 557 ( B L A C K M U N ,  J . ,  d i s s e n t i n g ) .  S e e  id., 
at 499 ( p l u r a l i t y  o p i n i o n  o f  R E H N Q U I S T ,  C .  J . ,  j o i n e d  

b y  W H I T E  a n d  K E N N E D Y ,  J J . ) ;  id., at 532 ( S C A L I A ,  J . ,  

c o n c u r r i n g  in  p a r t  a n d  c o n c u r r i n g  in  j u d g m e n t ) .  A l l  t h a t  

r e m a i n e d  b e t w e e n  [ * * * 7 4 5 ]  th e  p r o m i s e  o f  Roc a n d  th e  

d a r k n e s s  o f  ( l ie  p l u r a l i t y  w a s  a  s i n g l e ,  f l i c k e r i n g  f la m e .  

D e c i s i o n s  s i n c e  Webster g a v e  l i t t l e  r e a s o n  t o  h o p e  th a t  

t h i s  f l a m e  w o u l d  c a s t  m u c h  l i g h t .  S e c ,  c. g., Ohio v. Akron 
Center fo r  Reproductive Health, 497 U.S. 502, 524, 111 
L. Ed. 2d 405, 110 S. Ct. 2972 (1990) ( B L A C K M U N ,  

J . ,  d i s s e n t i n g ) .  B u t  n o w ,  j u s t  w h e n  s o  m a n y  e x p e c t e d  th e  

d a r k n e s s  lo  f a l l ,  t h e  f l a m e  h a s  g r o w n  b r ig h t .

[ * 9 2 3 ]  I d o  n o t  u n d e r e s t i m a t e  th e  s i g n i f i c a n c e  o f  

t o d a y 's  j o i n t  o p i n i o n .  Y e t  I r e m a i n  s t e a d f a s t  i n  m y  b e l i e f  

t h a t  t h e  r i g h t  t o  r e p r o d u c t i v e  c h o i c e  i s  e n t i t l e d  t o  t h e  fu l l  

p r o t e c t i o n  a f f o r d e d  b y  t h i s  C o u r t  b e f o r e  Webster. A n d  I 

f e a r  f o r  t h e  d a r k n e s s  a s  f o u r  J u s t i c e s  a n x i o u s l y  a w a i t  th e  

s i n g l e  v o l e  n e c e s s a r y  t o  e x t i n g u i s h  t h e  l i g h t .

1
M a k e  n o  m i s t a k e ,  t h e  j o i n t  o p i n i o n  o f  J U S T I C E S  

O 'C O N N O R ,  K E N N E D Y ,  a n d  S O U T E R  is  a n  a c t  o f  p e r ­

s o n a l  c o u r a g e  a n d  c o n s t i t u t i o n a l  p r i n c i p l e .  I n  c o n t r a s t  t o  

p r e v i o u s  d e c i s i o n s  i n  w h i c h  J U S T I C E S  O 'C O N N O R  a n d  

K E N N E D Y  p o s t p o n e d  r e c o n s i d e r a t i o n  o f  Roe v. Wade, 
410 U.S. 113, 3 5  L  Ed. 2d 147, 93 S. Cl. 705 (1973), 
th e  a u t h o r s  o f  th e  j o i n t  o p i n i o n  t o d a y  j o i n  J U S T I C E  

S T E V E N S  a n d  m e  i n  c o n c l u d i n g  t h a t  " t h e  e s s e n t i a l  h o l d ­

in g  o f  Roe v. Wade s h o u l d  b e  r e t a i n e d  a n d  o n c e  a g a in  

r e a f f i r m e d . "  Ante, 505 U.S. at S46. In  b r i e f ,  f iv e  M e m b e r s  

o f  th i s  C o u r t  t o d a y  r e c o g n i z e  t h a t  " t h e  C o n s t i t u t i o n  p r o ­

t e c t s  a  w o m a n 's  r i g h t  l o  t e r m i n a t e  h e r  p r e g n a n c y  in  i t s  

e a r l y  s t a g e s . "  Ante, 505 U.S. at 844.

A  f e r v e n t  v ie w  o f  i n d i v i d u a l  l i b e r t y  a n d  th e  f o r c e  

o f  stare decisis h a v e  l e d  t h e  C o u r t  t o  th i s  c o n c l u s i o n .  

Ante, 505 U.S. at 853. T o d a y  a  m a j o r i t y  r e a f f i r m s  th a t  

t h e  D u e  P r o c e s s  C l a u s e  o f  t h e  F o u r t e e n t h  A m e n d m e n t  

e s t a b l i s h e s  " a  r e a l m  o f  p e r s o n a l  l i b e r t y  w h i c h  th e  g o v ­

e r n m e n t  m a y  n o t  e n t e r , "  ante, 505 U.S. at 847  —  a  r e a l m  

w h o s e  o u t e r  l i m i t s  c a n n o t  b e  d e t e r m i n e d  b y  i n t e r p r e t a ­

t i o n s  o f  t h e  C o n s t i t u t i o n  t h a t  f o c u s  o n l y  o n  th e  s p e c i f i c  

p r a c t i c e s  o f  S t a t e s  a t  th e  t i m e  t h e  F o u r t e e n t h  A m e n d m e n t  

w . i s  a d o p t e d .  S e e  ante, 505 U.S. at S48-849. I n c l u d e d  

w i t h i n  t h i s  r e a l m  o f  l i b e r t y  i s  " ' t h e  r i g h t  o f  t h e  individual, 
m a r r i e d  o r  s i n g l e ,  l o  b e  f r e e  f r o m  u n w a r r a n t e d  g o v e r n ­

m e n t a l  i n t r u s i o n  i n t o  m a t t e r s  s o  f u n d a m e n t a l l y  a f f e c t in g  

a  p e r s o n  a s  t h e  d e c i s i o n  w h e t h e r  t o  b e a r  o r  b e g e t  a  c h i l d . " '  

Ante, 505 U.S. at 851, q u o t i n g  Eisenstadt v. Baird, 405 
U.S. 438. 453, 31 L  Ed. 2d 349. 92 S. Ct. 1029 (1972) 
( e m p h a s i s  i n  o r i g i n a l ) .  " T h e s e  m a t t e r s ,  i n v o l v i n g  th e  m o s t  

i n t i m a t e  a n d  p e r s o n a l  c h o i c e s  a  p e r s o n  m a y  m a k e  in  a  

l i f e t i m e ,  c h o i c e s  c e n t r a l  t o  p e r s o n a l  d i g n i t y  a n d  a u t o n ­

o m y ,  a r c  central t o  t h e  [ * 9 2 4 ]  l i b e r t y  p r o t e c t e d  b y  th e  

F o u r t e e n t h  A m e n d m e n t . "  Ante, 505 U.S. at 851 ( e m p h a ­

s i s  a d d e d ) .  F in a l ly ,  t h e  C o u r t  t o d a y  r e c o g n i z e s  th a t  in  th e  

c a s e  o f  a b o r t i o n ,  " t h e  l i b e r t y  o f  t h e  w o m a n  i s  a t  s t a k e  i n  a  

s e n s e  u n i q u e  to  t h e  h u m a n  c o n d i t i o n  a n d  s o  u n i q u e  to  t h e  

l a w .  T h e  m o t h e r  w h o  c a r r i e s  a  c h i l d  l o  f u l l  t e r m  i s  s u b j e c t  

t o  a n x i e t i e s ,  t o  p h y s i c a l  c o n s t r a i n t s ,  t o  p a i n  lh a l  o n l y  s h e  

m u s t  b e a r . "  Ante, 505 U.S. at 852.

T h e  C o u r t 's  r e a f f i r m a t i o n  o f  Roc's c e n t r a l  h o l d i n g  is  

a l s o  b a s e d  o n  t h e  f o r c e  o f  stare decisis. " N o  e r o s i o n  o f  

p r i n c i p l e  g o i n g  to  l i b e r t y  o r  p e r s o n a l  a u t o n o m y  h a s  l e f t  

Roe's c e n t r a l  h o l d i n g  a  d o c t r i n a l  r e m n a n t ;  Roc [ * * * 7 4 6 ]  

p o r t e n d s  n o  d e v e l o p m e n t s  a t  o d d s  w i t h  o t h e r  p r e c e d e n t  

f o r  t h e  a n a l y s i s  o f  p e r s o n a l  l i b e r t y ;  a n d  n o  c h a n g e s  o f  

f a c l  h a v e  r e n d e r e d  v i a b i l i t y  m o r e  o r  l e s s  a p p r o p r i a t e  a s  

t h e  p o i n t  a t  w h i c h  t h e  b a l a n c e  o f  i n t e r e s t s  l i p s ."  Ante, 
505 U.S. al 860-S6). I n d e e d ,  t h e  C o u r t  a c k n o w l e d g e s  

t h a t  Roc's l i m i t a t i o n  o n  s t a t e  p o w e r  c o u l d  n o t  b e  r e m o v e d  

" w i t h o u t  s e r i o u s  i n e q u i t y  t o  t h o s e  w h o  h a v e  r e l i e d  u p o n  

i t  o r  s i g n i f i c a n t  d a m a g e  lo  t h e  s t a b i l i t y  o f  t h e  s o c i e t y  g o v ­

e r n e d  b y  [ * * 2 8 4 5 ]  i t . ” Ante, 505 U.S. at 855. 'in  i h e  

1 9  y e a r s  s i n c e  Roc w a s  d e c i d e d ,  t h a t  c a s e  h a s  s h a p e d  

m o r e  t h a n  r e p r o d u c t i v e  p l a n n i n g  —  " a n  e n t i r e  g e n e r a t i o n  

h a s  c o m e  o f  a g e  f r e e  t o  a s s u m e  Roc's c o n c e p t  o f  l i b e r ty  

in  d e f i n i n g  th e  c a p a c i t y  o f  w o m e n  lo  a c t  i n  s o c i e t y ,  a n d  

t o  m a k e  r e p r o d u c t i v e  d e c i s i o n s . "  Ante, 505 U.S. at 860. 
T h e  C o u r t  u n d e r s t a n d s  t h a t ,  h a v i n g  " c a l l e d  t h e  c o n t e n d ­

i n g  s i d e s  . . .  t o  e n d  t h e i r  n a t i o n a l  d i v i s i o n  b y  a c c e p t i n g  a  

c o m m o n  m a n d a t e  r o o t e d  in  t h e  C o n s t i t u t  i n , "  ante, 505 
U.S. at 867, a  d e c i s i o n  t o  o v e r r u l e  Roe " w o u l d  s e r i o u s l y  

w e a k e n  t h e  C o u r t 's  c a p a c i t y  l o  e x e r c i s e  t h e  j u d i c i a l  p o w e r  

a n d  t o  f u n c t i o n  a s  t h e  S u p r e m e  C o u r t  o f  a  N a t i o n  d e d ­

i c a t e d  t o  t h e  r u l e  o f  l a w ."  Ante, 505 U.S. at 865. W h a t  

h a s  h a p p e n e d  to d a y  s h o u l d  s e r v e  a s  a  m o d e l  f o r  f u tu r e  

J u s t i c e s  a n d  a  w a r n i n g  to  a l l  w h o  h a v e  t r i e d  t o  tu r n  t h i s  

C o u r t  i n t o  y e t  a n o t h e r  p o l i t i c a l  b r a n c h .

I n  s t r i k i n g  d o w n  t h e  P e n n s y l v a n i a  s t a t u t e ' s  s p o u s a l  n o ­

t i f i c a t i o n  r e q u i r e m e n t ,  t h e  C o u r t  l i a s  e s t a b l i s h e d  a  f r a m e ­

w o r k  [ * 9 2 5 ]  f o r  e v a l u a t i n g  a b o r t i o n  r e g u l a t i o n s  t h a t
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r e s p o n d s  t o  t h e  s o c i a l  c o n t e x t  o f  w o m e n  f a c i n g  i s s u e s  o f  

r e p r o d u c t i v e  c h o i c e ,  n l  I n  d e t e r m i n i n g  th e  b u r d e n  i m ­

p o s e d  b y  t h e  c h a l l e n g e d  r e g u l a t i o n ,  th e  C o u r t  i n q u i r e s  

w h e t h e r  t h e  r e g u l a t i o n 's  "purpose or effect is  t o  p l a c e  

a  s u b s t a n t i a l  o b s t a c l e  i n  t h e  p a t h  o f  a  w o m a n  s e e k i n g  

a n  a b o r t i o n  b e f o r e  t h e  f e t u s  a t t a i n s  v i a b i l i t y . "  Ante, 505 
U.S. at 878 ( e m p h a s i s  a d d e d ) .  T h e  C o u r t  r e a f f i r m s :  " T h e  

p r o p e r  f o c u s  o f  c o n s t i t u t i o n a l  i n q u i r y  is  t h e  g r o u p  f o r  

w h o m  t h e  l a w  i s  a  r e s t r i c t i o n ,  n o l  t h e  g r o u p  f o r  w h o m  

t h e  l a w  is  i r r e l e v a n t . "  Ante, 505 U.S. at 894. L o o k i n g  a l  

t h i s  g r o u p ,  t h e  C o u r t  i n q u i r e s ,  b a s e d  o n  e x p e r t  t e s t im o n y ,  

e m p i r i c a l  s t u d i e s ,  a n d  c o m m o n  s e n s e ,  w h e t h e r  " in  a  l a r g e  

f r a c t i o n  o f  t h e  c a s e s  in  w h i c h  [ t h e  r e s t r i c t i o n ]  i s  r e l e v a n t ,  

i t  w i l l  o p e r a t e  a s  a  s u b s t a n t i a l  o b s t a c l e  t o  a  w o m a n 's  

c h o i c e  t o  u n d e r g o  a n  a b o r t i o n . "  Ante, 505 U.S. at 895. 
" A  s t a t u t e  w i l h  t h i s  p u r p o s e  i s  i n v a l i d  b e c a u s e  t h e  m e a n s  

c h o s e n  b y  t h e  S t a t e  to  f u r t h e r  t h e  i n t e r e s t  in  p o t e n t i a l  l i f e  

m u s t  b e  c a l c u l a t e d  t o  i n f o r m  t h e  w o m a n 's  f r e e  c h o i c e ,  

n o t  h i n d e r  i t . "  Ante, 505 U.S. at 877. A n d  in  a p p l y i n g  

i t s  t e s t ,  t h e  C o u r t  r e m a i n s  s e n s i t i v e  t o  t h e  u n i q u e  r o l e  

o f  w o m e n  in  t h e  d e c i s i o n m a k i n g  p r o c e s s .  W h a t e v e r  m a y  

h a v e  b e e n  t h e  p r a c t i c e  w h e n  t h e  F o u r t e e n t h  A m e n d m e n t  

w a s  a d o p t e d ,  t h e  C o u r t  o b s e r v e s ,  " w o m e n  d o  n o t  l o s e  

t h e i r  c o n s t i t u t i o n a l l y  p r o t e c t e d  l i b e r t y  w h e n  th e y  m a r r y .  

T h e  C o n s t i t u t i o n  p r o t e c t s  a l l  i n d i v i d u a l s ,  m a l e  o r  f e m a l e ,  

m a r r i e d  o r  u n m a r r i e d ,  f r o m  t h e  a b u s e  o f  g o v e r n m e n t a l  

p o w e r ,  e v e n  w h e r e  [ * * * 7 4 7 ]  t h a t  p o w e r  i s  e m p l o y e d  

f o r  th e  s u p p o s e d  b e n e f i t  o f  a  m e m b e r  o f  th e  i n d i v i d u a l 's  

f a m i ly ."  Ante, 505 U.S. at 898. n 2

n l  A s  1 s h a l l  e x p l a i n ,  t h e  j o i n t  o p i n i o n  a n d  I 

d i s a g r e e  o n  t h e  a p p r o p r i a t e  s t a n d a r d  o f  r e v i e w  f o r  

a b o r t i o n  r e g u l a t i o n s .  1 d o  a g r e e ,  h o w e v e r ,  t i i a t  t h e  

r e a s o n s  a d v a n c e d  b y  t h e  j o i n t  o p i n i o n  s u f f i c e  t o  i n ­

v a l i d a t e  t h e  s p o u s a l  n o t i f i c a t i o n  r e q u i r e m e n t  u n d e r  

a  s t r i c t  s c r u t i n y  s t a n d a r d .

n 2  1 a l s o  j o i n  t h e  C o u r t ' s  d e c i s i o n  t o  u p h o l d  

t h e  m e d i c a l  e m e r g e n c y  p r o v i s i o n .  A s  t h e  C o u r t  

n o t e s ,  i t s  i n t e r p r e t a t i o n  i s  c o n s i s t e n t  w i t h  t h e  e s ­

s e n t i a l  h o l d i n g  o f  Roc t h a t  " f o r b i d s  a  S t a l e  t o  i n t e r ­

f e r e  w i t h  a  w o m a n 's  c h o i c e  t o  u n d e r g o  a r . a b o r t i o n  

p r o c e d u r e  i f  c o n t i n u i n g  h e r  p r e g n a n c y  w o u ld  c o n ­

s t i t u t e  a  t h r e a t  t o  h e r  h e a l t h . "  Ante, 505 U.S. at 
880. A s  i s  a p p a r e n t  in  m y  a n a l y s i s  b e l o w ,  h o w e v e r ,  

t l i i s  e x c e p t i o n  d o e s  n o t  r e n d e r  c o n s t i t u t i o n a l  t h e  

p r o v i s i o n s  w h i c h  1 c o n c l u d e  d o  n o l  s u r v i v e  s t r i c t  

s c r u t i n y .

[ * 9 2 6 ]  L a s t l y ,  w h i l e  1 b e l i e v e  th a t  t h e  j o i n t  o p i n ­

io n  e r r s  i n  f a i l i n g  t o  i n v a l i d a t e  t h e  o t h e r  r e g u l a t i o n s ,  1 a m  

p l e a s e d  t h a t  t h e  j o i n t  o p i n i o n  h a s  n o l  r u l e d  o u t  t h e  p o s s i ­

b i l i t y  t h a t  t h e s e  r e g u l a t i o n s  m a y  h e  s h o w n  t o  i m p o s e  a n  

u n c o n s t i t u t i o n a l  b u r d e n .  T h e  j o i n t  o p i n i o n  m a k e s  c l e a r

th a t  i . s  s p e c i f i c  h o l d i n g s  a r c  b a s e d  o n  t h e  i n s u f f i c i e n c y  

o f  t h e  r e c o r d  b e f o r e  i t .  S e e ,  e. g., ante, 505 U.S. at 885- 
8S6. 1 a m  c o n f i d e n t  t h a t  i n  t h e  f u tu r e  e v i d e n c e  w i l l  b e  

p r o d u c e d  t o  s h o w  t h a t  " in  a  l a r g e  f r a c t i o n  o f  th e  c a s e s  in  

w h i c h  [ t h e s e  r e g u l a t i o n s  a r e ]  r e l e v a n t ,  [ th e y ]  w i l l  o p e r a t e  

a s  a  s u b s t a n t i a l  o b s t a c l e  t o  a  w o m a n 's  c h o i c e  t o  u n d e r g o  

a n  a b o r t i o n . "  Ante, 505 U.S. at 895.

I I

[ * * * L E d H R 6 D ]  [ 6 D ] T o d a y ,  n o  l e s s  t h a n  y e s t e r d a y ,  th e  

C o n s t i t u t i o n  a n d  d e c i s i o n s  o f  th i s  C o u r t  r e q u i r e  th a t  a  

S t a t e 's  a b o r t i o n  r e s t r i c t i o n s  b e  s u b j e c t e d  [ * * 2 8 4 6 ]  lo  

t'n c  s t r i c t e s t  j u d i c i a l  s c r u t i n y .  O u r  p r e c e d e n t s  a n d  th e  

j o i n t  o p i n i o n 's  p r i n c i p l e s  r e q u i r e  u s  to  s u b j e c t  a l l  n o n -  

dc-minimis a b o r t i o n  r e g u l a t i o n s  t o  s t r i c t  s c r u t i n y .  U n d e r  

th i s  s t a n d a r d ,  t h e  P e n n s y l v a n i a  s t a t u t e 's  p r o v i s i o n s  r e q u i r ­

in g  c o n t e n t - b a s e d  c o u n s e l i n g ,  a  2 4 - h o u r  d e l a y ,  i n f o r m e d  

p a r e n t a l  c o n s e n t ,  a n d  r e p o r t i n g  o f  a b o r t i o n - r e l a t e d  in f o r ­

m a t i o n  m u s t  b e  i n v a l i d a t e d .

A

T h e  C o u r t  t o d a y  r e a f f i r m s  t h e  k  a g  r e c o g n i z e d  r ig h t s  

o f  p r i v a c y  a n d  b o d i l y  i n t e g r i t y .  A s  e a r l y  a s  1 8 9 1 ,  t h e  C o u r t  

h e l d ,  " n o  r i g h t  i s  h e l d  m o r e  s a c r e d ,  o r  i s  m o r e  c a r e f u l l y  

g u a r d e d  b y  t h e  c o m m o n  la w ,  t h a n  . . i c  r i g h t  o f  e v e r y  i n ­

d i v i d u a l  l o  t h e  p o s s e s s i o n  a n d  c o n t r o l  o f  h i s  o w n  p e r s o n ,  

f r e e  f r o m  a l l  r e s t r a i n t  o r  i n l e r f c r e a c c  o f  o th e r s  . . . 

Union Pacific R. Co. v. Botsford, 141 U.S. 250, 251, 35 
L Ed. 734, 11 S. Ct. 1000 (1891). T h r o u g h o u t  t l i i s  c e n ­

tu ry ,  t h i s  C o u r t  a l s o  h a s  h e l d  t h a t  th e  f u n d a m e n ta l  r ig h t  o f  

p r i v a c y  p r o t e c t s  c i t i z e n s  a g a i n s t  g o v e r n m e n t a l  i n t r u s i o n  

[ * 9 2 7 ]  i n  s u c h  i n t i m a t e  f a m i l y  m a t t e r s  a s  p r o c r e a t io n ,  

c h i l d - r e a r i n g ,  m a r r i a g e ,  a n d  c o n t r a c e p t i v e  c h o i c e .  S e c  

ante, 505 U.S. at 847-S49. T h e s e  c a s e s  e m b o d y  t h e  p r in ­

c i p l e  t h a t  p e r s o n a l  d e c i s i o n s  t h a t  p r o f o u n d l y  a f f e c t  b o d i ly  

in t e g r i t y ,  i d e n t i t y ,  a n d  d e s t i n y  s h o u l d  b e  l a r g e l y  b e y o n d  

th e  r e a c h  o f  g o v e r n m e n t .  Eisenstadt, 405 U.S. at 453. In  

Roe v. Wade, t h i s  C o u r t  c o n c c i l y  a p p l i e d  t h e s e  p r in c ip l e s  

lo  a  w o m a n 's  r i g h t  l o  c h o o s e  a b o r t i o n .

S t a l e  r e s t r i c t i o n s  o n  a b o r t i o n  v i o l a t e  a  w o m a n 's  r ig h t  

o f  p r i v a c y  in  t w o  w a y s .  F i r s t ,  c o m p e l l e d  c o n t i n u a t i o n  

o f  a  p r e g n a n c y  i n f r i n g e s  u p o n  a  w o m a n 's  r ig h t  t o  b o d ­

i l y  i n t e g r i t y  b y  i m p o s i n g  s u b s t a n t i a l  p h y s i c a l  in t r u s i o n s  

a n d  s i g n i f i c a n t  r i s k s  o f  p h y s i c a l  h a r m .  D u r i n g  p r e g n a n c y ,  

w o m e n  e x p e r i e n c e  d r a m a t i c  p h y s i c a l  c h a n g e s  a n d  a  w id e  

r a n g e  o f  h e a l t h  c o n s e q u e n c e s .  L a b o r  a n d  d e l i v e r y  p o s e  

a d d i t i o n a l  h e a l t h  r i s k s  a n d  [ * * * 7 4 S ]  p h y s i c a l  d e m a n d s .  

In  s h o r t ,  r e s t r i c t i v e  a b o r t i o n  l a w s  f o r c e  w o m e n  t o  e n d u r e  

p h y s i c a l  i n v a s i o n s  f a r  m o r e  s u b s t a n t i a l  th a n  t h o s e  th i s  

C o u r t  h a s  h e l d  l o  v i o l a t e  t h e  c o n s t i t u t i o n a l  p r i n c i p l e  o f  

b o d i l y  i n t e g r i t y  i n  o t h e r  c o n t e x t s .  S e c ,  c. g., Winston v. 

Lee. 470 U.S. 753, 84 L  Ed. 2d 662, 105 S. Ct. 1611
(1985) ( i n v a l i d a t i n g  s u r g i c a l  r e m o v a l  o f  b u l l e t  f r o m  m u r ­
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d e r  s u s p e c t ) ;  Rochin v. California, 342 U.S. 165, 96 L  Ed. 
183, 72 S. Ct. 205 (1952) ( i n v a l i d a t i n g  s t o m a c h  p u m p i n g ) .  

n 3

n 3  A s  t h e  j o i n t  o p i n i o n  a c k n o w l e d g e s ,  ante, 
505 U.S. at 857, t h i s  C o u r t  h a s  r e c o g n i z e d  t h e  v i ­

ta l  l i b e r t y  i n t e r e s t  o f  p e r s o n s  in  r e f u s i n g  u n w a n t e d  

m e d i c a l  t r e a t m e n t .  Cruzan v. Director, Mo. Dept, o f  
Health, 497 U.S. 261, 111 L  Ed. 2d224, 110S. Ct. 
2841 (1990). J u s t  a s  th e  D u e  P r o c e s s  C l a u s e  p r o ­

t e c t s  t h e  d e e p l y  p e r s o n a l  d e c i s i o n  o f  th e  i n d i v i d u a l  

to  refuse m e d i c a l  t r e a t m e n t ,  i t  a l s o  m u sL  p r o t e c t  t h e  

d e e p l y  p e r s o n a l  d e c i s i o n  to  obtain m e d ic a l  t r e a t ­

m e n t ,  i n c l u d i n g  a  w o m a n 's  d e c i s i o n  to  t e r m i n a t e  a  

p r e g n a n c y .

F u r t h e r ,  w h e n  th e  S t a t e  r e s t r i c t s  a  w o m a n 's  r i g h t  t o  

t e r m i n a t e  h e r  p r e g n a n c y ,  i t  d e p r i v e s  a  w o m a n  o f  t h e  r i g h t  

t o  m a k e  h e r  o w n  d e c i s i o n  a b o u t  r e p r o d u c t i o n  a n d  f a m ­

i l y  p l a n n i n g  —  c r i t i c a l  l i f e  c h o i c e s  t h a t  th i s  C o u r t  l o n g  

h a s  d e e m e d  c e n t r a l  t o  t h e  r i g h t  to  p r iv a c y .  T h e  d e c i s i o n  

to  t e r m i n a t e  o r  c o n t i n u e  a  p r e g n a n c y  h a s  n o  l e s s  a n  i m ­

p a c t  o n  a  w o m a n 's  l i f e  t h a n  d e c i s i o n s  a b o u t  c o n t r a c e p ­

t i o n  o r  m a r r i a g e .  410 U.S., [ * 9 2 8 ]  at 153. B e c a u s e  

m o t h e r h o o d  h a s  a  d r a m a t i c  i m p a c t  o n  a  w o m a n 's  e d u ­

c a t i o n a l  p r o s p e c t s ,  e m p l o y m e n t  o p p o r t u n i t i e s ,  a n d  s e l f -  

d e t e r m i n a t i o n ,  r e s t r i c t i v e  a b o r t i o n  l a w s  d e p r i v e  h e r  o f  b a ­

s i c  c o n t r o l  o v e r  h e r  l i f e .  F o r  t h e s e  r e a s o n s ,  " t h e  d e c i s i o n  

w h e t h e r  o r  n o t  t o  b e g e t  o r  b e a r  a  c h i ld "  l i e s  a t  " t h e  v e r y  

h e a r t  o f  t h i s  c l u s t e r  o f  c o n s t i t u t i o n a l l y  p r o t e c t e d  c h o i c e s . "  

Carey v. Population Sendees International, 431 U.S. 678. 
685, 52 L  Ed. 2d 675, 97 S. Ct. 2010(1977).

A  S t a t e ’s  r e s t r i c t i o n s  o n  a  w o m a n 's  r i g h t  t o  t e r m i n a t e  

h e r  p r e g n a n c y  a l s o  i m p l i c a t e  c o n s t i t u t i o n a l  g u a r a n t e e s  

o f  g e n d e r  e q u a l i t y .  S t a l e  r e s t r i c t i o n s  o n  a b o r t i o n  c o m p e l  

w o m e n  lo  c o n t i n u e  p r e g n a n c i e s  th e y  o t h e r w i s e  m i g h t  t e r ­

m i n a t e .  B y  r e s t r i c t i n g  th e  r i g h t  t o  t e r m i n a t e  p r e g n a n c i e s ,  

t h e  S t a t e  c o n s c r i p t s  w o m e n 's  b o d i e s  i n t o  i t s  s e r v i c e ,  f o r c ­

in g  w o m e n  lo  c o n t i n u e  t h e i r  p r e g n a n c i e s ,  s u f f e r  t h e  p a i n s  

[ * * 2 S 4 7 ]  o f  c h i l d b i r t h ,  a n d  in  m o s t  i n s t a n c e s ,  p r o v i d e  

y e a r s  o f  m a t e r n a l  c a r e .  T h e  S t a t e  d o c s  n o t  c o m p e n s a t e  

w o m e n  f o r  t h e i r  s e r v i c e s ;  i n s t e a d ,  i t  a s s u m e s  t h a t  t h e y  

o w e  t h i s  d u t y  a s  a  m a t t e r  o f  c o u r s e .  T h i s  a s s u m p t i o n  —  

t h a t  w o m e n  c a n  s i m p l y  b e  f o r c e d  lo  a c c e p t  t h e  " n a t u r a l "  

s t a t u s  a n d  i n c i d e n t s  o f  m o t h e r h o o d  —  a p p e a r s  t o  r e s t  u p o n  

a  c o n c e p t i o n  o f  w o m e n 's  r o l e  t h a t  h a s  t r i g g e r e d  th e  p r o t e c ­

t i o n  o f  t h e  E q u a l  P r o t e c t i o n  C l a u s e .  S e c ,  c. g„ Mississippi 
Univ. fo r  Women v. Hogan, 45S U.S. 718, 724-726, 73 
L. Ed. 2d 1090, 102 S. Ct. 3331 (1982); Craig v. Boren, 
429 U.S. 190, 198-199, 50 L  Ed. 2d 397, 97 S. Ct. 451 
(1976). n 4  T h e  j o i n t  o p i n i o n  r e c o g n i z e s  t h a t  t h e s e  a s ­

s u m p t i o n s  a b o u t  w o m e n 's  p l a c e  in  s o c i e t y  " a r e  n o  l o n g e r  

c o n s i s t e n t  w i t h  o u r  [ * 9 2 9 ]  u n d e r s t a n d i n g  o f  th e  f a m i ly ,

t h e  i n d i v i d u a l ,  [ * * * 7 4 9 ]  o r  t h e  C o n s t i t u t i o n . "  Ante, 505 
U.S. at 897.

n 4  A  g r o w i n g  n u m b e r  o f  c o m m e n t a t o r s  a r c  r e c ­

o g n i z i n g  t h i s  p o i n t .  S e e ,  c. g., L . T r i b e ,  A m e r i c a n  

C o n s t i t u t i o n a l  L a w  §  1 5 - 1 0 ,  p p .  1 3 5 3 - 1 3 5 9  ( 2 d  

c d .  1 9 8 8 ) ;  S i e g e l ,  R e a s o n i n g  f r o m  t h e  B o d y :  

A  H i s t o r i c a l  P e r s p e c t i v e  o n  A b o r t i o n  R e g u l a t i o n  

a n d  Q u e s t i o n s  o f  E q u a l  P r o t e c t i o n ,  44 Stan. L  
Rev. 261, 350-380 (1992); S u n s t c i n ,  N e u t r a l i t y  

i n  C o n s t i t u t i o n a l  L a w  ( W i t h  S p e c i a l  R e f e r e n c e  

l o  P o r n o g r a p h y ,  A b o r t i o n ,  a n d  S u r r o g a c y ) ,  92 
Colum. L  Rev. 1, 31-44 (1992); c f .  R u b c n f c l d ,  

T h e  R ig h t  o f  P r iv a c y ,  102 H an1. L  Rev. 737, 788- 
791 (1989) ( s i m i l a r  a n a l y s i s  u n d e r  t h e  r u b r i c  o f  

p r i v a c y ) ;  M a c K i n n o n ,  R e f l e c t i o n s  o n  S e x  E q u a l i t y  

U n d e r L a w ,  100 Yale L  J. 1281,1308-1324(1991).

B

T h e  C o u r t  h a s  h e l d  t h a t  l i m i t a t i o n s  o n  t h e  r i g h t  o f  

p r i v a c y  a r e  p e r m i s s i b l e  o n l y  i f  t h e y  s u r v i v e  " s t r i c t "  c o n ­

s t i t u t i o n a l  s c r u t i n y  —  t h a t  i s ,  o n l y  i f  t h e  g o v e r n m e n ­

ta l  e n t i t y  i m p o s i n g  t h e  r e s t r i c t i o n  c a n  d e m o n s t r a t e  t h a t  

t h e  l i m i t a t i o n  i s  b o t h  n e c e s s a r y  a n d  n a r r o w l y  t a i l o r e d  to  

s e r v e  a  c o m p e l l i n g  g o v e r n m e n t a l  i n t e r e s t .  Griswold  v. 

Connecticut, 381 U.S. 479, 485, 14 L  Ed. 2d 510, 85 S. 
Ct. 1678 (1965). W e  h a v e  a p p l i e d  t h i s  p r i n c i p l e  s p e c i f i ­

c a l l y  in  t h e  c o n t e x t  o f  a b o r t i o n  r e g u l a t i o n s .  Roe v. Wade, 
410 U.S. at 155. n 5

n 5  T o  s a y  t h a t  r e s t r i c t i o n s  o n  a  r i g h t  a r c  s u b j e c t  

l o  s t r i c t  s c r u t i n y  is  n o t  t o  s a y  t h a t  t h e  r i g h t  is  a b ­

s o l u t e .  R e g u l a t i o n s  c a n  b e  u p h e l d  i f  t h e y  h a v e  n o  

s i g n i f i c a n t  i m p a c t  o n  t h e  w o m a n 's  e x e r c i s e  o f  h e r  

r i g h t  a n d  a r c  j u s t i f i e d  b y  i m p o r t a n t  s t a t e  h e a l t h  o b ­

j e c t i v e s .  S e c ,  c. g., Planned Parenthood o f  Central 
Mo. v. Danforth, 428 U.S. 52, 65-67, 79-81, 49 
L  Ed. 2d 78S, 96 S. Ct. 2831 (1976) ( u p h o l d ­

in g  r e q u i r e m e n t s  o f  a  w o m a n 's  w r i t t e n  c o n s e n t  a n d  

r e c o r d k e e p i n g ) .  B u t  t h e  C o u r t  t o d a y  r e a f f i r m s  t h e  

e s s e n t i a l  p r i n c i p l e  o f  Roe t h a t  a  w o m a n  h a s  t h e  

r i g h t  " lo  c h o o s e  t o  h a v e  a n  a b o r t i o n  b e f o r e  v i a b i l ­

i t y  a n d  t o  o b t a i n  i t  w i t h o u t  u n d u e  i n t e r f e r e n c e  f r o m  

t h e  S t a t e . "  Ante, 505 U.S. at S46. U n d e r  Roe, a n y  

m o r e  th a n  de minimis i n t e r f e r e n c e  i s  u n d u e .

Roc i m p l e m e n t e d  t h e s e  p r i n c i p l e s  t h r o u g h  a  f r a m e ­

w o r k  t h a t  w a s  d e s i g n e d  " lo  e n s u r e  t h a t  t h e  w o m a n 's  r i g h t  

t o  c h o o s e  n o l  b e c o m e  s o  s u b o r d i n a t e  t o  th e  S t a t e 's  i n t e r ­

e s t  in  p r o m o t i n g  f e t a l  l i f e  th a '.  h e r  c h o i c e  e x i s t s  i n  t h e o r y  

b u t  n o t  i n  f a c t , "  ante, 505 U.S. at 872. Roe i d e n t i f i e d  t w o  

r e l e v a n t  s t a t e  i n t e r e s t s :  " a n  i n t e r e s t  in  p r e s e r v i n g  a n d  p r o -
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t c c l i n g  t h e  h e a l t h  o f  th e  p r e g n a n t  w o m a n "  a n d  a n  in t e r e s t  

i n  " p r o t e c t i n g  t h e  p o t e n t i a l i t y  o f  h u m a n  l i f e ."  410 U.S. at 
162. W i th  r e s p e e t  to  t h e  S l a t e 's  i n t e r e s t  in  th e  h e a l t h  o f  th e  

m o t h e r ,  " t h e  'c o m p e l l i n g '  p o i n t . . .  i s  a t  a p p r o x i m a t e l y  th e  

e n d  o f  t h e  f i r s t  t r i m e s t e r , "  b e c a u s e  i t  i s  a t  t h a t  p o i n t  t h a t  

t h e  m o r t a l i t y  r a t e  in  a b o r t i o n  a p p r o a c h e s  t h a t  in  c h i l d b i r t h .  

Id., at 163. W i th  r e s p e c t  to  th e  S t a l e 's  i n t e r e s t  i n  p o t e n t i a l  

l i f e ,  " t h e  'c o m p e l l i n g '  p o in t  i s  a t  v i a b i l i t y , "  b e c a u s e  i t  i s  

a t  t h a t  p o i n t  t h a t  t h e  [ * 9 3 0 ]  f e t u s  " p r e s u m a b l y  h a s  th e  

c a p a b i l i t y  o f  m e a n i n g f u l  l i f e  o u t s i d e  t h e  m o t h e r 's  w o m b ."  

Ibid. In  o r d e r  l o  f u l f i l l  th e  r e q u i r e m e n t  o f  n a r r o w  t a i l o r i n g ,  

" t h e  S t a t e  i s  o b l i g a t e d  t o  m a k e  a  r e a s o n a b l e  e f f o r t  t o  l i m i t  

t h e  e f f e c t  o f  i t s  r e g u l a t i o n s  t o  t h e  p e r i o d  in  t h e  t r i m e s t e r  

d u r i n g  w h i c h  i t s  h e a l t h  i n t e r e s t  w i l l  b e  f u r t h e r e d . "  Akmn 
v. Akmn Center fo r  Repmductive Health, Inc., 462 U.S. 
416, 434, 76 L  Ed. 2d 687,103 S. Ct. 2481 (1983).

I n  m y  v ie w ,  a p p l i c a t i o n  o f  t h i s  a n a l y t i c a l  f r a m e w o r k  

i s  n o  l e s s  w a r r a n t e d  th a n  w h e n  i l  w a s  a p p r o v e d  b y  s e v e n  

M e m b e r s  o f  t h i s  C o u r t  in  Roc. S t r i c t  s c r u t i n y  o f  s t a l e  l i m ­

i t a t i o n s  o n  r e p r o d u c t i v e  c h o i c e  s t i l l  o f f e r s  t h e  m o s t  s e c u r e  

p r o t e c t i o n  o f  t h e  w o m a n 's  r i g h t  [ * * 2 8 4 8 ]  t o  m a k e  h e r  

o w n  r e p r o d u c t i v e  d e c i s i o n s ,  f r e e  f r o m  s t a l e  c o e r c i o n .  N o  

m a j o r i t y  o f  t l i i s  C o u r t  h a s  e v e r  a g r e e d  u p o n  a n  a l t e r n a t i v e  

a p p r o a c h .  T h e  f a c t u a l  p r e m i s e s  o r  th e  t r i m e s t e r  f r a m e ­

w o r k  h a v e  n o l  b e e n  u n d e r m i n e d ,  s e e  Webster, 492 U.S. 
at 553 ( B L A C K M U N ,  J . ,  d i s s e n t i n g ) ,  a n d  th e  Roc f r a m e ­

w o r k  i s  f a r  m o r e  a d m i n i s t r a b l c ,  a n d  f a r  l e s s  m a n i p u l a t e ,  

t h a n  t h e  " u n d u e  b u r d e n "  s t a n d a r d  a d o p t e d  b y  t h e  j o i n t  

o p i n i o n .

N o n e t h e l e s s ,  t h r e e  c r i t i c i s m s  o f  th e  t r i m e s t e r  f r a m e ­

w o r k  c o n t i n u e  t o  [ * * * 7 5 0 ]  b e  u t t e r e d .  F i r s t ,  t h e  t r i m e s t e r  

f r a m e w o r k  i s  a t t a c k e d  b e c a u s e  i t s  k e y  e l e m e n t s  d o  n o t  a p ­

p e a r  in  t h e  t e x t  o f  t h e  C o n s t i t u t i o n .  M y  r e s p o n s e  l o  th i s  

a t t a c k  r e m a i n s  t h e  s a m e  a s  it w a s  in  Webster:

" W e r e  t l i i s  a  t r u e  c o n c e r n ,  w c  w o u l d  h a v e  to  

a b a n d o n  m o s t  o f  o u r  c o n s t i t u t i o n a l  j u r i s p r u ­

d e n c e .  T h e  'c r i t i c a l  e l e m e n t s '  o f  c o u n t l e s s  

c o n s t i t u t i o n a l  d o c t r i n e s  n o w h e r e  a p p e a r  in  

t h e  C o n s t i t u t i o n 's  t e x t . . . .  T h e  C o n s t i t u t i o n  

m a k e s  n o  m e n t i o n ,  f o r  e x a m p l e ,  o f  th e  F i r s t  

A m e n d m e n t ' s  'a c t u a l  m a l i c e '  s t a n d a r d  f o r  

p r o v i n g  c e r t a i n  l i b e l s ,  s e e  New York Times 
Co. v. Sullivan, 376 U.S. 254, 11 L  Ed. 2d 
686, 84 S. Ct. 710 (1964). . . .  S im i l a r l y ,  t h e  

C o n s t i t u t i o n  m a k e s  n o  m e n t i o n  o f  th e  r a t i o -  

n a l - b a s i s  l e s t ,  o r  t h e  s p e c i f i c  v e r b a l  f o r m u ­

l a t i o n s  o f  i n t e r m e d i a t e  a n d  s t r i c l  s c r u t i n y  b y  

w h i c h  t h i s  C o u r t  e v a l u a t e s  c l a i m s  u n d e r  t h e  

E q u a l  P r o t e c t i o n  C la u s e .  T h e  r e a s o n  is  s i m ­

p l e  L i k e  th e  Roc f r a m e w o r k ,  t h e s e  [ * 9 3 1 ]  

t e s t s  o r  s t a n d a r d s  a i e  n o l ,  a n d  d o  n o t  p u r p o r t  

l o  b e ,  r i g h t s  p r o t e c t e d  b y  th e  C o n s t i t u t i o n .

R a t h e r ,  t h e y  a r e  j u d g e - m a d e  m e th o d s  f o r  

e v a l u a t i n g  a n d  m e a s u r i n g  th e  s t r e n g t h  a n d  

s c o p e  o f  c o n s t i t u t i o n a l  r i g h t s  o r  f o r  b a l a n c ­

i n g  t h e  c o n s t i t u t i o n a l  r i g h t s  o f  i n d i v i d u a l s  

a g a i n s t  t h e  c o m p e t i n g  in t e r e s t s  o f  g o v e r n ­

m e n t . "  492 U.S. at 548.

T h e  s e c o n d  c r i t i c i s m  i s  t h a t  th e  f r a m e w o r k  m o r e  

c l o s e l y  r e s e m b l e s  a  r e g u l a t o r y  c o d e  th a n  a  b o d y  o f  c o n ­

s t i t u t i o n a l  d o c t r i n e .  A g a i n ,  m y  a n s w e r  r e m a i n s  t h e  s a m e  

a s  in  Webster:

" I f  t l i i s  w e r e  a  t r u e  a n d  g e n u i n e  c o n c e r n ,  w e  

w o u l d  h a v e  t o  a b a n d o n  v a s t  a r e a s  o f  o u r  

c o n s t i t u t i o n a l  j u r i s p r u d e n c e .  . . . A r e  [ th e  

d i s t i n c t i o n s  e n t a i l e d  in  t h e  t r i m e s t e r  f r a m e ­

w o r k ]  a n y  f i n e r ,  o r  m o r e  'r e g u la t o r y , '  t h a n  

t h e  d i s t i n c t i o n s  w e  h a v e  o f t e n  d r a w n  in  o u r  

F i r s t  A m e n d m e n t  j u r i s p r u d e n c e ,  w h e r e ,  f o r  

e x a m p l e ,  w c  h a v e  h e l d  t h a t  a  'r e l e a s e  t i m e ’ 

p r o g r a m  p e r m i t t i n g  p u b l i c - s c h o o l  s t u d e n t s  

t o  l e a v e  s c h o o l  g r o u n d s  d u r i n g  s c h o o l  h o u r s  

t o  r e c e i v e  r e l i g i o u s  i n s t r u c t i o n  d o e s  n o t  v i ­

o l a t e  t h e  E s t a b l i s h m e n t  C la u s e ,  e v e n  t h o u g h  

a  r c l c a s e - l i m c  p r o g r a m  p e r m i t t i n g  r e l i g i o u s  

i n s t r u c t i o n  o n  s c h o o l  g r o u n d s  d o c s  v i o l a t e  

t h e  C l a u s e ?  C o m p a r e  Zoracli v. Clauson,
343 U.S. 306, 96 L  Ed. 954, 72 S. Ct.
679 (1952), w i t h  Illinois ex rel. McCollum 

Hoard o f Education o f  School Dist. No.
71, Champaign County, 333 U.S. 203, 92 L.
Ed. 649, 6S S. Cl. 461 (19 4 8 )....  S im i l a r l y ,  

in  a  S i x t h  A m e n d m e n t  c a s e ,  th e  C o u r t  h e l d  

t h a t  a l t h o u g h  a n  o v e r n i g h t  b a n  o n  a l l o m c y -  

c l i c n l  c o m m u n i c a t i o n  v io l a t e d  th e  c o n s t i t u ­

t i o n a l l y  g u a r a n t e e d  r i g h t  t o  c o u n s e l ,  Gedcrs 
v. United States, 425 U.S. 80, 47 L  Ed. 2d 
592, 96 S. Ct. 1330(1976), th a t  r ig h t  w a s  n o t  

v i o l a t e d  w h e n  a  t r i a l  j u d g e  s e p a r a t e d  a  d e ­

f e n d a n t  f r o m  h i s  l a w y e r  d u r i n g  a  1 5 - m i n u l c  

r e c e s s  a f t e r  t h e  d e f e n d a n t ' s  d i r e c t  t e s t im o n y .

Perry v. Leekc, 488 U.S. 272, 102 L  Ed. 2d 
624, 109 S. Ct. 594 (1989).

" T h a t  n u m e r o u s  c o n s t i t u t i o n a l  d o c t r i n e s  

r e s u l t  i n  n a r r o w  d i f f e r e n t i a t i o n s  b e t w e e n  

s i m i l a r  c i r c u m s t a n c e s  d o c s  [ * 9 3 2 ]  n o l  m e a n  

th a t  t h i s  C o u r t  h a s  a b a n d o n e d  a d j u d ic a t io n  in  

f a v o r  o f  r e g u l a t i o n , "  492 U.S. at 549-550.

T h e  f in a l ,  a n d  m o r e  g e n u i n e ,  c r i t i c i s m  o f  t h e  t r i m e s t e r  

f i a m c w o r k  i s  l * * * 7 5 1 ]  t h a t  i t  f a i l s  t o  f in d  th e  S l a t e 's  

i n t e r e s t  i n  p o t e n t i a l  h u m a n  l i f e  c o m p e l l i n g  th r o u g h o u t  

p r e g n a n c y .  N o  M e m b e r  o f  t h i s  C o u r t  — n o r  f o r  t h a t  m a t ­

te r ,  t h e  S o l i c i t o r  G e n e r a l ,  s e c  T r .  o f  O r a l  A r g .  4 2  —  h a s
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e v e r  q u e s t i o n e d  o u r  h o l d i n g  i n  Roe t h a t  a n  a b o r t i o n  i s  n o t  

" t h e  t e r m i n a t i o n  o f  l i f e  e n t i t l e d  t o  F o u r t e e n t h  A m e n d m e n t  

p r o t e c t i o n . "  410 U.S. at 159. [ * * 2 8 4 9 ]  A c c o r d i n g l y ,  a  

S t a t e 's  i n t e r e s t  i n  p r o t e c t i n g  f e t a l  l i f e  i s  n o t  g r o u n d e d  in  

t h e  C o n s t i t u t i o n .  N o r ,  c o n s i s t e n t  w i t h  o u r  E s t a b l i s h m e n t  

C l a u s e ,  c a n  i t  b e  a  t h e o l o g i c a l  o r  s e c t a r i a n  i n t e r e s t .  S e e  

Thornburgh v. American College o f Obstetricians and 
Gynecologists, 476 U.S. 747, 778, 90 L  Ed. 2d 779, 
106 S. Ct. 2169 (1986) ( S T E V E N S ,  J . ,  c o n c u r r i n g ) .  I t  i s ,  

i n s t e a d ,  a  l e g i t i m a t e  i n t e r e s t  g r o u n d e u  in  h u m a n i t a r i a n  

o r  p r a g m a t i c  c o n c e r n s .  S e e  ante, 505 U.S. at 914-915 
( S T E V E N S ,  J . ,  c o n c u r r i n g  in  p a r t  a n d  d i s s e n t i n g  in  p a r t ) .

B u t  w h i l e  a  S t a t e  h a s  " l e g i t i m a t e  i n t e r e s t s  f r o m  th e  

o u t s e t  o f  t h e  p r e g n a n c y  i n  p r o t e c t i n g  t h e  h e a l t h  o f  th e  

w o m a n  a n d  t h e  l i f e  o f  l i e  f e t u s  t h a t  m a y  b e c o m e  a  

c h i l d , "  ante, 505 U.S. at 846, l e g i t i m a t e  i n t e r e s t s  a r e  n o t  

e n o u g h .  T o  o v e r c o m e  th e  b u r d e n  o f  s t r i c t  s c r u t i n y ,  t h e  i n ­

t e r e s t s  m u s t  b e  c o m p e l l i n g .  T h e  q u e s t i o n  t h e n  i s  h o w  b e s t  

t o  a c c o m m o d a t e  t h e  S t a t e 's  i n t e r e s t  i n  p o t e n t i a l  h u m a n  

l i f e  w i t h  t h e  c o n s t i t u t i o n a l  l i b e r t i e s  o f  p r e g n a n t  w o m e n .  

A g a i n ,  1 s t a n d  b y  th e  v i e w s  I e x p r e s s e d  in  Webster:

"1 r e m a i n  c o n v i n c e d ,  a s  s i x  o t h e r  M e m b e r s  o f  

t h i s  C o u r t  1 6  y e a r s  a g o  w e r e  c o n v i n c e d ,  t h a t  

t h e  Roe f r a m e w o r k ,  a n d  t h e  v i a b i l i t y  s t a n d a r d  

in  p a r t i c u l a r ,  f a i r ly ,  s e n s i b l y ,  a n d  e f f e c t i v e l y  

f u n c t i o n s  t o  s a f e g u a r d  t h e  c o n s t i t u t i o n a l  l i b ­

e r t i e s  o f  p r e g n a n t  w o m e n  w h i l e  r e c o g n i z i n g  

a n d  a c c o m m o d a t i n g  t h e  S t a l e ’s  i n t e r e s t  i n  p o ­

t e n t i a l  h u m a n  l i f e .  T h e  v i a b i l i t y  l i n e  r e f l e c t s  

th e  b i o l o g i c a l  f a c t s  a n d  t r u t h s  o f  f e t a l  d e v e l ­

o p m e n t ;  i t  m a r k s  t h a t  t h r e s h o l d  m o m e n t  p r i o r  

t o  w h i c h  a  f e t u s  c a n n o t  s u r v i v e  s e p a r a t e  f r o m  

th e  [ * 9 3 3 ]  w o m a n  a n d  c a n n o t  r e a s o n a b l y  

a n d  o b j e c t i v e l y  b e  r e g a r d e d  a s  a  s u b j e c t  o f  

r i g h t s  o r  in t e r e s t s  d i s t i n c t  f r o m ,  o r  p a r a m o u n t  

t o ,  t h o s e  o f  th e  p r e g n a n t  w o m a n .  A t  t h e  s a m e  

t i m e ,  t h e  v i a b i l i t y  s t a n d a r d  t a k e s  a c c o u n t  o f  

t h e  u n d e n i a b l e  f a c t  t h a t  a s  t h e  f e t u s  e v o l v e s  

in t o  i t s  p o s t n a t a l  f o r m ,  a n d  a s  i t  l o s e s  i t s  d e ­

p e n d e n c e  o n  th e  u t e r i n e  e n v i r o n m e n t ,  t h e  

S t a t e ' s  i n t e r e s t  in  t h e  f e t u s '  p o t e n t i a l  h u m a n  

l i f e ,  a n d  in  f o s t e r i n g  a  r e g a r d  f o r  h u m a n  l i f e  

i n  g e n e r a l ,  b e c o m e s  c o m p e l l i n g .  A s  a  p r a c t i ­

c a l  m a t t e r ,  b e c a u s e  v i a b i l i t y  f e l l o w s  'q u i c k ­

e n i n g '  —  t h e  p o in t  a l  w h i c h  a  w o m a n  f e e l s  

m o v e m e n t  in  h e r  w o m b  —  a n d  b e c a u s e  v i a ­

b i l i t y  o c c u r s  n o  e a r l i e r  t h a n  2 3  w e e k s  g e s t a ­

t i o n a l  a g e ,  i l  e s t a b l i s h e s  a n  e a s i l y  a p p l i c a b l e  

s t a n d a r d  f o r  r e g u l a t i n g  a b o r t i o n  w h i l e  p r o ­

v i d i n g  a  p r e g n a n t  w o m a n  a m p l e  t i m e  t o  e x ­

e r c i s e  h e r  f u n d a m e n t a l  r i g h t  w i l h  h e r  r e s p o n ­

s i b l e  p h y s i c i a n  to  t e r m i n a t e  h e r  p r e g n a n c y ."

492 U.S. at 553-554. n 6

n 6  T h e  j o i n t  o p i n i o n  a g r e e s  w i th  Roe's c o n c l u ­

s i o n  t h a t  v i a b i l i t y  o c c u r s  a t  2 3  o r  2 4  w e e k s  a t  t h e  

e a r l i e s t .  C o m p a r e  ante, 505 U.S. at 860, w i t h  Roc 
v. Wade, 410 U.S. 113, 160, 35 L  Ed. 2d 147, 93 S. 
Ct. 70S (1973).

[ * * * L E d I I R 1 4 D ]  [ 1 4 D ]  [ * * * L E d l i R 1 5 D ]  [ 1 5 D ] R o e ' j  

t r i m e s t e r  f r a m e w o r k  d o c s  n o l  i g n o r e  th e  S t a t e 's  i n t e r e s t  in  

p r e n a t a l  l i f e .  L i k e  J U S T I C E  S T E V E N S ,  ante, 505 U.S. 
at 91 6 ,1 a g r e e  t h a t  th e  S t a t e  m a y  t a k e  s t e p s  t o  e n s u r e  t h a t  

a  w o m a n 's  c h o i c e  " i s  t h o u g h t f u l  a n d  i n f o r m e d ,"  ante, 505 
U.S. at 872, a n d  t h a t  " S t a l e s  a r e  f r e e  lo  e n a c t  [ * * * 7 5 2 ]  

l a w s  lo  p r o v i d e  a  r e a s o n a b l e  f r a m e w o r k  f o r  r. w o m a n  to  

m a k e  a  d e c i s i o n  t h a t  h a s  s u c h  p r o l o u n d  a n d  l a s t i n g  m e a n ­

i n g . "  Ante, 505 U.S. at 873. B u t

" s e r i o u s  q u e s t i o n s  a r i s e  . . . w h e n  a  S t a l e  

a t t e m p t s  t o  p e r s u a d e  th e  w o m a n  to  c h o o s e  

c h i l d b i r t h  o v e r  a b o r t i o n .  Ante, 505 U.S. at 
878. D e c i s i o n a l  a u t o n o m y  m u s t  l i m i t  th e  

S l a t e ' s  p o w e r  l o  i n j e c t  i n t o  a  w o m a n 's  m o s t  

p e r s o n a l  d e l i b e r a t i o n s  i t s  o w n  v ie w s  o f  w h a t  

i s  b e s t .  T h e  S t a t e  m a y  p r o m o t e  i t s  p r e f e r ­

e n c e s  b v  f u n d i n g  c h i l d b i r t h ,  b y  c r e a t i n g  a n d  

m a i n t a i n i n g  a l t e r n a t i v e s  l o  a b o r t i o n ,  a n d  b y  

e s p o u s i n g  t h e  v i r t u e s  o f  f a m i l y ;  b u t  il m u s t  

r e s p e c t  [ * 9 3 4 ]  t h e  i n d i v i d u a l 's  f r e e d o m  to  

m a k e  s u c h  j u d g m e n t s . "  Ante, 505 U.S. at 
916 ( S T E V E N S ,  J . ,  c o n c u r r i n g  in  p a r t  a n d  

d i s s e n t i n g  in  p a r t )  ( i n t e r n a l  q u o t a t i o n  m a r k s  

o m i t t e d ) .

A s  t h e  j o i n t  o p i n i o n  r e c o g n i z e s ,  " t h e  m e a n s  c h o s e n  b y  

the . S l a t e  l o  f u r t h e r  t h e  i n t e r e s t  in  p o t e n t i a l  l i f e  m u s t  b e  

c a l c u l a t e d  l o  i n f o r m  t h e  w o m a n 's  f r e e  c h o i c e ,  n o l  h i n d e r  

i t ."  Ante, 505 U.S. at 877.

I n  s u m ,  Roe's r e q u i r e m e n t  o f  s t r i c t  s c r u t i n y  a s  i m ­

p l e m e n t e d  t h r o u g h  a  t r i m e s t e r  f r a m e w o r k  s h o u l d  n o t  b e  

d i s t u r b e d .  N o  o i l i e r  a p p r o a c h  h a s  g a i n e d  a  m a jo r i l y ,  a n d  

n o  o t h e r  i s  m o r e  p r o t e c t i v e  o f  t h e  w o m a n 's  f u n d a m e n t a l  

r i g h t .  L a s t l y ,  n o  o t h e r  a p p r o a c h  p r o p e r l y  a c c o m m o d a t e s  

th e  w o m a n 's  [ * * 2 8 5 0 ]  c o n s t i t u t i o n a l  r i g h t  w i t h  t h e  

S t a l e 's  l e g i t i m a t e  i n t e r e s t s .

C

[ * * * L E d I J R 6 E ]  [ 6 E ] A p p l i c a t i o n  o f  th e  s t r i c t  s c r u t i n y  

s t a n d a r d  r e s u l t s  i n  th e  i n v a l i d a t i o n  o f  a l l  th e  c h a l l e n g e d  

p r o v i s i o n s .  I n d e e d ,  a s  t h i s  C o u r t  h a s  i n v a l id a t e d  v i r t u a l l y  

i d e n t i c a l  p r o v i s i o n s  in  p r i o r  e a s e s ,  stare decisis r e q u i r e s
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T h i s  C o u r t  h a s  u p h e l d  i n f o r m e d - a n d  w r i t l c n - c o n s e n t  

r e q u i r e m e n t s  o n l y  w h e r e  t h e  S l a t e  h a s  d e m o n s t r a t e d  

t h a t  t h e y  g e n u i n e l y  f u r t h e r  i m p o r t a n t  h e a l t h - r e l a t e d  s t a l e  

c o n c e r n s .  S e e  Planned Parenthood o f Central Mo. v. 

Danforth, 428 U.S. 52, 65-67, 49 L  Ed. 2d 788, 96 S. 
Ct. 2831 (1976). A  S t a t e  m a y  n e t ,  u n d e r  t h e  g u i s e  o f  

s e c u r i n g  in f o r m e d  c o n s e n t ,  " r e q u i r e  t h e  d e l i v e r y  o f  i n ­

f o r m a t i o n  'd e s i g n e d  t o  i n f l u e n c e  th e  w o m a n 's  i n f o n n e d  

c h o i c e  b e t w e e n  a b o r t i o n  o r  c h i l d b i r t h . '"  Thornburgh, 476 
U.S. at 760, q u o t i n g  Akron, 462 U.S. at 443-444. R i g i d  

r e q u i r e m e n t s  t h a t  a  s p e c i f i c  b o d y  o f  i n f o r m a t i o n  b e  i m ­

p a r t e d  l o  a  w o m a n  in  a l l  c a s e s ,  r e g a r d l e s s  o f  t h e  n e e d s  

o f  th e  p a t i e n t ,  i m p r o p e r l y  i n t r u d e  u p o n  th e  d i s c r e t i o n  o f  

t h e  p r e g n a n t  w o m a n 's  p h y s i c i a n  a n d  th e r e b y  i m p o s e  a n  

'" u n d c s i r c d  a n d  u n c o m f o r t a b l e  s t r a i t j a c k c l . ’" Thornburgh. 
476 U.S. at 762, q u o t i n g  Danforth, 428 U.S. at 67, n.8.

M e a s u r e d  a g a i n s t  t h e s e  p r i n c i p l e s ,  s o m e  a s p e c t s  o f  

t h e  P e n n s y l v a n i a  i n f o r m e d - c o n s c n t  s c h e m e  a r e  u n c o n ­

s t i t u t i o n a l ,  [ * 9 3 5 ]  W h i l e  i t  i s  u n o b j e c t i o n a b l e  f o r  th e  

C o m m o n w e a l t h  l o  r e q u i r e  t h a t  th e  p a i i c n t  b e  i n f o r m e d  o f  

t h e  n a t u r e  o f  t h e  p r o c e d u r e ,  t h e  h e a l th  r i s k s  o f  t h e  a b o r ­

t i o n  a n d  c f  c h i l d b i r t h ,  a n d  t h e  p r o b a b l e  g e s t a t i o n a l  a g e  o f  

t h e  u n b o m  c h i l d ,  c o m p a r e  P a .  C o n s .  S t a t .  § §  3 2 0 5 ( a ) ( i ) -  

( i i i )  ( 1 9 9 0 )  w i t h  Akron, 462 U.S. at 446, n.37, 1 r e m a i n  

u n c o n v i n c e d  t h a t  t h e r e  i s  a  v i t a l  s t a t e  n e e d  f o r  i n s i s t i n g  

t h a t  t h e  i n f o r m a t i o n  b e  p r o v i d e d  b y  a  p h y s i c i a n  r a t h e r  

t h a n  [ * * * 7 5 3 ]  a  c o u n s e l o r .  Id., at 448. T h e  D i s t r i c t  

C o u r t  ro u n d  t h a t  t h e  p h y s i c i a n - o n l y  r e q u i r e m e n t  n e c e s -  

. s a r i l y  w o u ld  i n c r e a s e  c o s t s  t o  t h e  p l a i n l u f  c l i n i c s ,  c o s t s  

t h a t  u n d o u b t e d l y  w o u l d  b e  p a s s e d  o n  l o  p a t i e n t s .  A n d  

b e c a u s e  t r a i n e d  w o m e n  c o u n s e l o r s  a r c  o f t e n  m o r e  u n d e r ­

s t a n d i n g  t h a n  p h y s i c i a n s ,  a n d  g e n e r a l l y  h a v e  m o r e  t i m e  

to  s p e n d  w i t h  p a t i e n t s ,  s e e  A p p .  3 6 6 - 3 8 7 ,  t h e  p h y s i c i a n -  

o n l y  d i s c l o s u r e  r e q u i r e m e n t  i s  n o t  n a r r o w l y  t a i l o r e d  to  

s e r v e  t h e  C o m m o n w e a l t h 's  i n t e r e s t  in  p r o t e c t i n g  m a t e r ­

n a l  h e a l th .

S e c t i o n s  3 2 0 5 ( a ) ( 2 ) ( i ) - ( i i i )  o f  th e  A c t  f u r t h e r  r e q u i r e s  

t h a t  th e  p h y s i c i a n  o r  a  q u a l i f i e d  n o n p h y s i c i a n  i n f o r m  

t h e  w o m a n  t h a t  p r i n t e d  m a t e r i a l s  a r c  a v a i l a b l e  f r o m  th e  

C o m m o n w e a l t h  t h a t  d e s c r i b e  t h e  f e tu s  a n d  p r o v i d e  i n ­

f o r m a t i o n  a b o u t  m e d i c a l  a s s i s t a n c e  f o r  c h i l d b i r t h ,  i n f o r ­

m a t i o n  a b o u t  c h i l d  s u p p o r t  f r o m  th e  f a t h e r ,  a n d  a  l i s t  o f  

a g e n c i e s  o f f e r i n g  a d o p t i o n  a n d  o t h e r  s e r v i c e s  a s  a l t e r n a ­

t i v e s  to  a b o r t i o n .  Thornburgh i n v a l i d a t e d  b i a s e d  p a t i e n t — 

c o u n s e l i n g  r e q u i r e m e n t s  v i r t u a l l y  i d e n t i c a l  t o  t h e  o n e  a t  

i s s u e  h e r e .  W h a t  w c  s a i d  o r  th o s e  r e q u i r e m e n t s  f u l l y  a p ­

p l i e s  in  t h e s e  c a s e s :

" T h e  l i s t i n g  o f  a g e n c i e s  in  t h e  p r i n t e d

P e n n s y l v a n i a  f o r m  p r e s e n t s  s e r i o u s  p r o b ­

le m s ;  i t  c o n t a i n s  n a m e s  o f  a g e n c i e s  t h a t  w e l l

that we again strike them down. m a y  b e  o u t  o f  s t e p  w i t h  th e  n e e d s  o f  t h e  

p a r t i c u l a r  w o m a n  a n d  th u s  p l a c e s  t h e  p h y s i ­

c i a n  i n  a n  a w k w a r d  p o s i t i o n  a n d  in f r i n g e s  

u p o n  h i s  o r  h e r  p r o f e s s i o n a l  r e s p o n s i b i l i t i e s .  

F o r c i n g  t h e  p h y s i c i a n  o r  c o u n s e l o r  t o  p r e s e n t  

t h e  m a t e r i a l s  a n d  th e  l i s t  l o  t h e  w o m a n  m a k e s  

h i m  o r  h e r  in  e f f e c t  a n  a g e n t  o f  t h e  S t a t e  in  

t r e a t i n g  t h e  w o m a n  a n d  p l a c e s  h i s  o r  h e r  i m ­

p r i m a t u r  u p o n  b o t h  t h e  m a t e r i a l s  a n d  th e  l i s t .

A l l  t h i s  i s ,  o r  [ * 9 3 6 ]  c o m e s  c l o s e  t o  b e i n g ,  

s t a t e  m e d i c i n e  i m p o s e d  u p o n  t h e  w o m a n ,  n o t  

th e  p r o f e s s i o n a l  m e d i c a l  g u i d a n c e  s h e  s e e k s ,  

a n d  i t  o f f i c i a l l y  s t r u c t u r e s  —  a s  i t  o b v i o u s l y  

w a s  i n t e n d e d  t o  d o  —  t h e  d i a l o g u e  b e t w e e n  

t h e  w o m a n  a n d  h e r  p h y s i c i a n .

" T h e  r e q u i r e m e n t s . . .  t h a t  t h e  w o m a n  b e  

a d v i s e d  t h a t  m e d i c a l  a s s i s t a n c e  b e n e f i t s  m a y  

b e  a v a i l a b l e ,  a n d  t h a t  t h e  f a t h e r  i s  r e s p o n s i ­

b l e  f o r  f i n a n c i a l  a s s i s t a n c e  in  t h e  s u p p o r t  o f  

t h e  c h i l d  s i m i l a r l y  a r c  p o o r l y  [ * * 2 S 5 1 ]  d i s ­

g u i s e d  e l e m e n t s  o f  d i s c o u r a g e m e n t  f o r  th e  

a b o r t i o n  d e c i s i o n .  M u c h  o f  t h i s . . . ,  f o r  m a n y  

p a t i e n t s ,  w o u l d  b e  i r r e l e v a n t  a n d  i n a p p r o ­

p r i a t e .  F o r  a  p a t i e n t  w i t h  a  l i f e - t h r e a t e n i n g  

p r e g n a n c y ,  th e  ' i n f o r m a t i o n '  in  i t s  v e r y  r e n ­

d i t i o n  m a y  b e  c r u e l  a s  w e l l  a s  d e s t r u c t i v e  

o f  t h e  p h y s i c i a n - p a t i e n t  r e l a t i o n s h i p .  A s  a n y  

e x p e r i e n c e d  s o c i a l  w o r k e r  o r  o t h e r  c o u n ­

s e l o r  k n o w s ,  t h e o r e t i c a l  f i n a n c i a l  r e s p o n s i ­

b i l i t y  o f t e n  d o e s  n o t  e q u a t e  w i t h  f u l f i l l m e n t .

. . .  U n d e r  t h e  g u i s e  o f  i n f o r m e d  c o n s e n t ,  th e  

A c t  r e q u i r e s  t h e  d i s s e m i n a t i o n  o f  i n f o r m a ­

t i o n  t h a t  i s  n o t  r e l e v a n t  t o  s u c h  c o n s e n t ,  a n d ,  

th u s ,  i t  a d v a n c e s  n o  l e g i t i m a t e  s t a t e  in t e r e s t . "

476 U.S. al 762-763 ( c i t a t i o n  o m i t t e d ) .

" T h i s  t y p e  o f  c o m p e l l e d  i n f o r m a t i o n  i s  t h e  a n t i t h e s i s  

o f  i n f o r m e d  c o n s e n t , "  id., at 764, a n d  g o e s  f a r  b e y o n d  

m e r e l y  d e s c r i b i n g  t h e  g e n e r a l  s u b j e c t  m a t t e r  r e l e v a n t  t o  

t h e  w o m a n 's  d e c i s i o n .  " T h a t  t h e  C o m m o n w e a l t h  d o e s  n o t ,  

a n d  s u r e l y  w o u l d  n o l ,  c o m p e l  s i m i l a r  d i s c l o s u r e  o f  e v e r y  

p o s s i b l e  p e r i l  o f  n e c e s s a i y  s u r g e r y  o r  o f  s i m p l e  v a c c i n a ­

t i o n ,  r e v e a l s  th e  a n t i - a b o r t i o n  [ * * * 7 5 4 ]  c h a r a c t e r  o f  t h e  

s t a t u t e  a n d  i t s  r e a l  p u r p o s e . "  Ibid. n 7

n 7  W h i l e  I d o  n o l  a g r e e  w i t h  t h e  j o i n t  o p i n i o n 's  

c o n c l u s i o n  t h a t  t h e s e  p r o v i s i o n s  s h o u l d  b e  u p h e l d ,  

t h e  j o i n t  o p i n i o n  h a s  r e m a i n e d  f a i t h f u l  t o  p r i n c i ­

p l e s  t h i s  C o u r t  p r e v i o u s l y  h a s  a n n o u n c e d  in  e x a m ­

i n i n g  c o u n s e l i n g  p r o v i s i o n s .  F o r  e x a m p l e ,  th e  j o i n t  

o p i n i o n  c o n c l u d e s  t h a t  t h e  " i n f o n n a t i o n  t h e  S l a t e  

r e q u i r e s  t o  b e  m a d e  a v a i l a b l e  t o  t h e  w o m a n "  m u s t  

b e  " t r u t h f u l  a n d  n o l  m i s l e a d i n g . "  Ante, 505 U.S. at 
*82. B e c a u s e  t h e  S t a t e 's  i n f o r m a t i o n  m u s t  b e  " c a l -



505 U.S. 833, *936; 112 S. Ct. 2791. **2851;
120 L. Ed. 2d 674, ***754; 1992 U.S. LEXIS 4751

Page 44

c u l a t c d  t o  i n f o r m  th e  w o m a n 's  f r e e  c h o i c e ,  n o t  h i n ­

d e r  i t , "  ante, 505 U.S. at S77, t h e  m e a s u r e s  m u s t  b e  

d e s i g n e d  to  e n s u r e  t h a t  a  w o m a n 's  c h o i c e  is  " m a t u r e  

a n d  i n f o r m e d , "  ante, 505 U.S. at S83, n o t  i n t i m i ­

d a t e d ,  im p o s e d ,  o r  i m p e l l e d .  T o  th i s  e n d ,  w h e n  th e  

S t a t e  r e q u i r e s  t h e  p r o v i s i o n  o f  c e r t a i n  i n f o r m a t i o n ,  

t h e  S t a t e  m a y  n o t  a l t e r  d ie  manner o f  p r e s e n t a t i o n  

in  o r d e r  t o  i n d i c t  " p s y c h o l o g i c a l  a b u s e , "  ante, 505 
U.S. at 893. d e s i g n e d  to  s h o c k  o r  u n n e r v e  a  w o m a n  

s e e k i n g  lo  e x e r c i s e  h e r  l i b e r t y  r i g h t .  T h i s ,  f o r  e x a m ­

p l e ,  w o u l d  a p p e a r  to  p r e c l u d e  a  S t a l e  f r o m  r e q u i r i n g  

a  w o m a n  t o  v i e w  g r a p h i c  l i t e r a t u r e  o r  f i l m s  d e t a i l ­

i n g  t h e  p e r f o r m a n c e  o f  a n  a b o r t i o n  o p e r a t i o n .  J u s t  

a s  a  v i s u a l  p r e v i e w  o f  a n  o p e r a t i o n  to  r e m o v e  a n  

a p p e n d i x  p l a y s  n o  p a r t  in  a  p h y s i c i a n 's  s e c u r i n g  i n ­

f o r m e d  c o n s e n t  t o  a n  a p p e n d e c t o m y ,  a  p r e v i e w  o f  

s c e n e s  a p p u r t e n a n t  l o  a n y  m a j o r  m e d i c a l  i n t r u s i o n  

i n t o  th e  h u m a n  b o d y  d o c s  n o t  c o n s t r u c t i v e l y  i n f o r m  

th e  d e c i s i o n  o f  a  w o m a n  o f  t h e  S t a t e 's  i n t e r e s t  in  

t h e  p r e s e r v a t i o n  o f  t h e  w o m a n 's  h e a l t h  o r  d e m o n ­

s t r a t e  t h e  S t a t e 's  " p r o f o u n d  r e s p e c t  f o r  t h e  l i f e  o f  

th e  u n b o r n . "  Ante, 505 U.S. at 877.

[ * 9 3 7 ]  T h e  2 4 - h o u r  w a i l i n g  p e r i o d  f o l l o w i n g  th e  

p r o v i s i o n  o f  t h e  f o r e g o i n g  i n f o r m a t i o n  i s  a l s o  c ’a a r l y  u n ­

c o n s t i t u t i o n a l .  T h e  D i s t r i c t  C o u r t  f o u n d  t h a t  t h e  m a n d a ­

t o r y  2 4 - h o u r  d e l a y  c o u l d  l e a d  to  d e l a y s  i n  e x c e s s  o f  2 4  

h o u r s ,  t h u s  i n c r e a s i n g  h e a l t h  r i s k s ,  a n d  t h a t  i t  w o u l d  r e ­

q u i r e  tw o  v i s i t s  t o  t h e  a b o r t i o n  p r o v i d e r ,  t h e r e b y  i n c r e a s ­

i n g  t r a v e l  l i m e ,  e x p o s u r e  t o  f u r t h e r  h a r a s s m e n t ,  a n d  f i n a n ­

c i a l  c o s t .  F in a l ly ,  t h e  D i s t r i c t  C o u r t  f o u n d  t h a t  t h e  r e q u i r e ­

m e n t  w o u l d  p o s e  e s p e c i a l l y  s i g n i f i c a n t  b u r d e n s  o n  w o m e n  

l i v i n g  in  r u r a l  a r e a s  a n d  t h o s e  w o m e n  t h a t  h a v e  d i f f i c u l t y  

e x p l a i n i n g  t h e i r  w h e r e a b o u t s .  744 F. Supp. 1323,1378- 
1379 (ED Pa. 1990). In  Akron th i s  C o u r t  i n v a l i d a t e d  a  

s i m i l a r l y  a r b i t r a r y  o r  i n f l e x i b l e  w a i t i n g  p e r i o d  b e c a u s e ,  

a s  h e r e ,  i t  f u r t h e r e d  n o  l e g i t i m a t e  s t a l e  i n t e r e s t .  n S

n 8  T h e  C o u r t 's  d e c i s i o n  in  Hodgson v. 

Minnesota, 497 U.S. 4)7, 111 L  L '. 2d 344, 110 
S. Ct. 2926 (1990), v a l i d a t i n g  a  4 S - b o u r  w a i t i n g  

p e r i o d  f  • m i n o r s  s e e k i n g  a n  a b o r t i o n  to  p e r m i t  

p a r e n t a l  i n v o l v e m e n t  d o c s  n o t  a l t e r  t h i s  c o n c l u ­

s i o n .  H e r e  t h e  2 4 - h o u r  d e l a y  i s  im p o s e d  o n  a n  

adult w o m a n .  S e e  id., at 449-450, n.35; Ohio v. 

Akron Center fo r  Reproductive Health, Inc., 497 
U.S. 502, 111 L  Ed. 2d405,110S. Ct. 2972(1990). 
M o r e o v e r ,  t h e  s t a t u t e  i n  Hodgson d i d  n o l  r e q u i r e  

a n y  d e l a y  o n c e  t h e  m i n o r  o b t a i n e d  t h e  a f f i r m a t i v e  

c o n s e n t  o f  c i t h e r  a  p a r e n t  o r  th e  c o u r t .

A s  J U S T I C E  S T E V E N S  i n s i g h t f u l l y  c o n c l u d e s ,  th e  

m a n d a t o r y  d e l a y  r e s t s  e i t h e r  o n  o u t m o d e d  o r  u n a c c e p t ­

a b l e  a s s u m p t i o n s  a b o u t  t h e  d e c i s i o n m a k i n g  c a p a c i t y  o f  

w o m e n  o r  th e  b e l i e f  t h a t  t h e  d e c i s i o n  lo  t e r m i n a t e  t h e  

p r e g n a n c y  i s  [ * 9 3 8 ]  p r e s u m p t i v e l y  w r o n g .  Ante, 505 
U.S. at 918-919. T h e  r e q u i r e m e n t  t h a t  w o m e n  c o n s i d e r  

th i s  o b v i o u s  a n d  s l a n t e d  i n f o r m a t i o n  f o r  a n  a d d i t i o n a l  2 4  

h o u r s  c o n t a i n e d  in  t h e s e  p r o v i s i o n s  w i l l  o n l y  i n f l u e n c e  t h e  

w o m a n 's  d e c i s i o n  in  i m p r o p e r  w a y s .  T h e  v a s t  m a j o r i t y  o f  

w o m e n  w i l l  k n o w  th i s  i n f o r m a t i o n  —  o f  [ * * 2 8 5 2 }  t h e  

f e w  th a t  d o  n o t ,  i t  i s  l e s s  l i k e l y  t h a t  t h e i r  m i n d s  w i l l  b e  

c h a n g e d  b y  t h i s  i n f o r m a t i o n  t h a n  i l  w i l l  b e  e i t h e r  b y  t h e  

r e a l i z a t i o n  t h a t  t h e  S t a t e  o p p o s e s  t h e i r  c h o i c e  o r  t h e  n e e d  

o n c e  a g a i n  t o  e n d u r e  a b u s e  a n d  h a r a s s m e n t  o n  r e t u r n  t o  

t h e  c l i n i c .  n 9

n 9  B e c a u s e  th i s  i n f o r m a t i o n  is  s o  w i d e l y  

k n o w n ,  I a m  c o n f i d e n t  t h a t  a  d e v e l o p e d  r e c o r d  c a n  

b e  m a d e  to  s h o w  t h a t  t h e  2 4 - h o u r  d e l a y ,  " in  a  l a r g e  

f r a c t i o n  o f  t h e  c a s e s  i n  w h i c h  [ t h e  r e s t r i c t i o n ]  i s  

r e l e v a n t , . . .  w i l l  o p e r a t e  a s  a  s u b s t a n t i a l  o b s t a c l e  

t o  a  w o m a n 's  c h o i c e  t o  u n d e r g o  a n  a b o r t i o n . "  Ante, 
505 U.S. at S95.

[ * * * 7 5 5 ]  E x c e p t  in  t h e  c a s e  o f  a  m e d i c a l  e m e r g e n c y ,  

§  3 2 0 6  r e q u i r e s  a  p h y s i c i a n  t o  o b t a i n  th e  i n f o r m e d  c o n ­

s e n t  o f  a  p a r e n t  o r  g u a r d i a n  b e f o r e  p e r f o r m i n g  a n  a b o r t i o n  

o n  a n  u n c m a n c i p a t c d  m i n o r  o r  a n  i n c o m p e t e n t  w o m a n .  

B a s e d  o n  e v i d e n c e  in  t h e  r e c o r d ,  t h e  D i s t r i c t  C o u r t  c o n ­

c l u d e d  th a t ,  in  o r d e r  l o  f u l f i l l  t h e  i n f o r m c d - c o n s c n t  r e ­

q u i r e m e n t ,  g e n e r a l l y  a c c e p t e d  m e d ic a l  p r i n c i p l e s  w o u l d  

r e q u i r e  a n  i n - p e r s o n  v i s i t  b y  t h e  p a r e n t  t o  t h e  f a c i l i t y .  

744 F. Supp. at 1382. A l t h o u g h  th e  C o u r t  " h a s  r e c o g n i z e d  

t h a t  th e  S t a t e  h a s  s o m e w h a t  b r o a d e r  a u t h o r i t y  to  r e g u ­

l a t e  th e  a c t i v i t i e s  o f  c h i l d r e n  th a n  o f  a d u l t s , "  t h e  S t a t e  

n e v e r t h e l e s s  m u s t  d e m o n s t r a t e  t h a t  t h e r e  is  a  "significant 
state interest i n  c o n d i t i o n i n g  a n  a b o r t i o n  . . .  t h a t  i s  n o t  

p r e s e n t  in  th e  c a s e  o f  a n  a d u l t . "  Danforth. 42S U.S. at 74- 
75 ( e m p h a s i s  a d d e d ) .  T h e  r e q u i r e m e n t  o f  a n  i n - p e r s o n  

v i s i t  w o u l d  c a r r y  w i l h  i t  t h e  r i s k  o f  a  d e l a y  o f  s e v e r a l  

d a y s  o r  p o s s i b l y  w e e k s ,  e v e n  w h e r e  t h e  p a r e n t  i s  w i l l i n g  

to  c o n s e n t .  W h i l e  t h e  S t a t e  h a s  a n  i n t e r e s t  in  e n c o u r a g i n g  

p a r e n t a l  i n v o l v e m e n t  in  t h e  m i n o r 's  a b o r t i o n  d e c i s i o n ,  §  

3 2 0 6  is  n o t  n a r r o w l y  d r a w n  l o  s e r v e  t h a t  i n t e r e s t .  n lO

n lO  T h e  j u d i c i a l - b y p a s s  p r o v i s i o n  d o c s  n o l  

c u r e  th i s  v i o l a t i o n .  Hodgson i s  d i s t i n g u i s h a b l e ,  

s i n c e  t h e s e  e a s e s  i n v o l v e  m o r e  t h a n  p a r e n t a l  i n ­

v o l v e m e n t  o r  a p p r o v a l  —  r a t h e r ,  t h e  P e n n s y l v a n i a  

la w  r e q u i r e s  t h a t  t h e  p a r e n t  r e c e i v e  i n f o r m a t i o n  

d e s i g n e d  t o  d i s c o u r a g e  a b o r t i o n  in  a  f a c c - l o - f a c c  

m e e t i n g  w i l h  th e  p h y s i c i a n .  T h e  b y p a s s  p r o c e d u r e  

c a n n o t  e n s u r e  th a t  t h e  p a r e n t  w o u l d  o b t a i n  th e  i n f o r ­

m a t io n ,  s i n c e  in  m a n y  i n s t a n c e s ,  t h e  p a r e n t  w o u l d  

n o l  e v e n  a t t e n d  th e  h e a r i n g .  A  S t a l e  m a y  n o t  p l a c e
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a n y  r e s t r i c t i o n  o n  a  y o u n g  w o m a n 's  r i g h t  l o  a n  a b o r ­

t i o n ,  h o w e v e r  i r r a t i o n a l ,  s i m p l y  b e c a u s e  i t  h a s  p r o ­

v id e d  a  j u d i c i a l  b y p a s s .

[ * 9 3 9 ]

[ * * * L E d H R 6 F ]  [ 6 F J F in a l ly ,  t h e  P e n n s y l v a n i a  s t a t u t e  

r e q u i r e s  e v e r y  f a c i l i t y  p e r f o r m i n g  a b o r t i o n s  t o  r e p o r t  i t s  

a c t i v i t i e s  t o  t h e  C o m m o n w e a l t h .  P e n n s y l v a n i a  c o n t e n d s  

t h a t  th i s  r e q u i r e m e n t  i s  v a l id  u n d e r  Danforth, i n  w h i c h  

th i s  C o u r t  h e l d  t h a t  r e c o r d - k e e p i n g  a n d  r e p o r t i n g  r e ­

q u i r e m e n t s  t h a t  a r e  r e a s o n a b l y  d i r e c t e d  lo  th e  p r e s e r v a ­

t i o n  o f  m a t e r n a l  h e a l t h  a n d  th a t  p r o p e r l y  r e s p e c t  a  p a ­

t i e n t 's  c o n f i d e n t i a l i t y  a r e  p e r m i s s i b l e .  Id., at 79-81. T h e  

C o m m o n w e a l t h  a t t e m p t s  t o  j u s t i f y  i t s  r e q u i r e d  r e p o r t s  o n  

t h e  g r o u n d  t h a t  th e  p u b l i c  h a s  a  r i g h t  t o  k n o w  h o w  i t s  

t a x  d o l l a r s  a r e  s p e n t .  A  r e g u l a t i o n  d e s i g n e d  to  i n f o r m  

t h e  p u b l i c  a b o u t  p u b l i c  e x p e n d i t u r e s  d o e s  n o t  f u r t h e r  th e  

C o m m o n w e a l t h 's  i n t e r e s t  in  p r o t e c t i n g  m a te r n a l  h e a l t h .  

A c c o r d i n g l y ,  s u c h  a  r e g u l a t i o n  c a n n o t  j u s t i f y  a  l e g a l l y  

s i g n i f i c a n t  b u r d e n  o n  a  w o m a n 's  r i g h t  t o  o b t a i n  a n  a b o r ­

t i o n .

T h e  c o n f i d e n t i a l  r e p o r t s  c o n c e r n i n g  th e  i d e n t i t i e s  a n d  

m e d i c a l  j u d g m e n t  o f  p h y s i c i a n s  i n v o l v e d  in  a b o r t i o n s  a l  

f i r s t  g l a n c e  m a y  s e e m  v a l i d ,  g iv e n  t h e  C o m m o n w e a l t h 's  

i n t e r e s t  in  m a t e r n a l  h e a l t h  a n d  e n f o r c e m e n t  o f  t h e  A c t .  

T h e  D i s t r i c t  C o u r t  f o u n d ,  h o w e v e r ,  t h a t ,  n o t w i t h s t a n d i n g  

th e  c o n f i d e n t i a l i t y  p r o t e c t i o n s ,  m a n y  p h y s i c i a n s ,  p a r t i c u ­

l a r ly  t h o s e  w h o  h a v e  p r e v i o u s l y  d i s c o n t i n u e d  p e r f o r m i n g  

a b o r t i o n s  b e c a u s e  o f  h a r a s s m e n t ,  w o u l d  r e f u s e  t o  r e f e r  p a ­

t i e n t s  t o  a b o r t i o n  c l i n i c s  i f  t h e i r  n a m e s  w e r e  t o  a p p e a r  o n  

t h e s e  r e p o r t s .  744 F. Supp. at 1392. T h e  C o m m o n w e a l t h  

h a s  f a i l e d  t o  s h o w  t h a t  t h e  n a m e  o f  th e  r e f e r r i n g  p h y s i c i a n  

c i t h e r  a d d s  to  t h e  p o o l  o f  s c i e n t i f i c  k n o w l e d g e  c o n c e r n i n g  

a b o r t i o n  o r  i s  r e a s o n a b l y  r e l a t e d  l o  t h e  C o m m o n w e a l t h 's  

i n t e r e s t  [ * * * 7 5 6 ]  in  m a t e r n a l  h e a l t h .  1 t h e r e f o r e  a g r e e  

w i t h  t h e  D i s t r i c t  C o u r t ' s  c o n c l u s i o n  t h a t  t h e  c o n f i d e n t i a l  

r e p o r t i n g  r e q u i r e m e n t s  a r c  u n c o n s t i t u t i o n a l  [ * 9 4 0 ]  i n ­

s o f a r  a s  t h e y  r e q u i r e  t h e  n a m e  o f  t h e  r e f e r r i n g  p h y s i c i a n  

a n d  th e  b a s i s  f o r  lu s  o r  h e r  m c d 'c a l  j u d g m e n t .

[ * * 2 8 5 3 ]  In  s u m ,  I w o u l d  a f f i r m  t h e  j u d g m e n t  in  

N o .  9 1 - 9 0 2  a n d  r e v e r s e  t h e  j u d g m e n t  in  N o .  9 1 - 7 4 4  a n d  

r e m a n d  t h e  c a s e s  f o r  f u r t h e r  p r o c e e d i n g s .

Ill

A t  l o n g  l a s t ,  T H E  C H I E F  J U S T I C E  a n d  th o s e  w h o  

h a v e  j o i n e d  h i m  a d m i t  i t .  G o n e  a r c  t h e  c o n t e n t i o n s  t h a t  

t h e  i s s u e  n e e d  n o l  b e  ( o r  h a s  n o t  b e e n )  c o n s i d e r e d .  T h e r e ,  

o n  th e  f i r s t  p a g e ,  f o r  a l l  t o  s e e ,  i s  w h a t  w a s  e x p e c t e d :  

" W e  b e l i e v e  t h a t  Roc w a s  w r o n g l y  d e c i d e d ,  a n d  t h a t  it 

c a n  a n d  s h o u l d  b e  o v e r r u l e d  c o n s i s t e n t l y  w i t h  o u r  t r a d i ­

t i o n a l  a p p r o a c h  t o  stare decisis i n  c o n s t i t u t i o n a l  c a s e s . "

Post, 505 U.S. at 944. I f  t h e r e  i s  m u c h  r e a s o n  t o  a p p l a u d  

th e  a d v a n c e s  m a d e  b y  t h e  j o i n t  o p i n i o n  to d a y ,  t h e r e  i s  f a r  

m o r e  t o  f e a r  f r o m  T H E  C H I E F  J U S T I C E 'S  o p in i o n .

T H E  C H I E F  J U S T I C E 'S  c r i t i c i s m  o f  Roc f o l l o w s  f r o m  

h i s  s t u n t e d  c o n c e p t i o n  o f  i n d i v i d u a l  l i b e r ty .  W h i l e  r e c o g ­

n i z i n g  t h a t  t h e  D u e  P r o c e s s  C l a u s e  p r o t e c t s  m o r e  th a n  

s i m p l e  p h y s i c a l  l i b e r t y ,  h e  t h e n  g o e s  o n  lo  c o n s t r u e  t l i is  

C o u r t ’s  p c r s o n a l - l i b c r t y  c a s e s  a s  e s t a b l i s h i n g  o n ly  a  l a u n ­

d r y  l i s t  o f  p a r t i c u l a r  r i g h t s ,  r a t h e r  t h a n  a  p r i n c i p l e d  a c ­

c o u n t  o f  h o w  t h e s e  p a r t i c u l a r  r i g h t s  a r e  g r o u n d e d  in  a  

m o r e  g e n e r a l  r i g h t  o f  p r iv a c y .  Post, 505 U.S. at 951. T h i s  

c o n s t r i c t e d  v i e w  i s  r e i n f o r c e d  b y  T H E  C H I E F  J U S T I C E ’S 

e x c l u s i v e  r e l i a n c e  o n  t r a d i t i o n  a s  a  s o u r c e  o f  f u n d a m e n ta l  

r i g h t s .  H e  a r g u e s  t h a t  th e  r e c o r d  in  f a v o r  o f  a  r i g h t  to  

a b o r t i o n  is  n o  s t r o n g e r  t h a n  th e  r e c o r d  in  Michael H. v. 

GeraldD„ 491 U.S. 110,105L  Ed. 2d91,109S. Ct. 2333 
(19S9), w h e r e  t h e  p l u r a l i t y  f o u n d  n o  f u n d a m e n t a l  r i g h t  to  

v i s i t a t i o n  p r i v i l e g e s  b y  a n  a d u l t e r o u s  f a t h e r ,  o r  i n  Bowers 
v. Hardwick, 478 U.S. 186, 92 L  Ed. 2d 140, 106 S. Ct. 
2841 ( 19S6), w h e r e  th e  C o u r t  f o u n d  n o  f u n d a m e n t a l  r i g h t  

t o  e n g a g e  in  h o m o s e x u a l  s o d o m y ,  o r  in  a  c a s e  i n v o l v in g  

t h e  " ' f i r i n g  [ o f ]  a  g u n  . . . in t o  a n o t h e r  p e r s o n 's  b o d y . '"  

Post, 505 U.S. at 951-952. In  T H E  C H I E F  J U S T I C E 'S  

w o r l d ,  a  w o m a n  c o n s i d e r i n g  w h e t h e r  t o  t e r m i n a t e  a  p r e g ­

n a n c y  i s  e n t i t l e d  t o  n o  m o r e  p r o t e c t i o n  th a n  a d u l t e r e r s ,  

m u r d e r e r s ,  a n d  s o - c a l l e d  s e x u a l  [ * 9 4 1 ]  d e v i a t e s ,  n i l  

G iv e n  T H E  C H I E F  J U S T I C E 'S  e x c l u s i v e  r e l i a n c e  o n  t r a ­

d i t i o n ,  p e o p l e  u s i n g  c o n t r a c e p t i v e s  s e e m  t h e  n e x t  l i k e ly  

c a n d i d a t e  f o r  h i s  l i s t  o f  o u t c a s t s .

n i l  O b v i o u s l y ,  I d o  n o t  s h a r e  T H E  C H I E F  

J U S T I C E ’S v i e w s  o f  h o m o s e x u a l i t y  a s  s e x u a l  d e ­

v i a n c e .  S e c  Bowers, 478 U.S. at 202-203, n.2.

E v e n  m o r e  s h o c k i n g  th a n  T H E  C H I E F  J U S T I C E 'S  

c r a m p e d  n o t i o n  o f  i n d i v i d u a l  l i b e r t y  i s  h i s  c o m p l e t e  o m i s ­

s i o n  o f  a n y  d i s c u s s i o n  o f  t h e  e f f e c t s  t h a t  c o m p e l l e d  c h i l d ­

b i r t h  a n d  m o t h e r h o o d  h a v e  o n  w o m e n 's  l i v e s .  T h e  o n ly  

e x p r e s s i o n  o f  c o n c e r n  w i t h  w o m e n 's  h e a l t h  i s  p u r e l y  i n ­

s t r u m e n t a l  —  f o r  T H E  C H I E F  J U S T I C E ,  o n l y  w o m e n 's  

psychological h e a l t h  i s  a  c o n c e r n ,  a n d  o n l y  l o  th e  e x t e n t  

t h a t  h e  a s s u m e s  t h a t  e v e r y  w o m a n  w h o  d e c i d e s  t o  h a v e  

a n  a b o r t i o n  d o c s  s o  w i t h o u t  s e r i o u s  c o n s i d e r a t i o n  o f  th e  

m o r a l  i m p l i c a t i o n s  o f  h e r  d e c i s i o n .  Post, 505 U.S. at 967- 
968. I n  s h o r t ,  T H E  C H I E F  J U S T I C E 'S  [ * * * 7 5 7 ]  v ie w  o r  

th e  S t a t e 's  c o m p e l l i n g  i n t e r e s t  in  m a t e r n a l  h e a l t h  h a s  l e s s  

t o  d o  w i th  h e a l t h  th a n  i t  d o c s  w i t h  c o m p e l l i n g  w o m e n  lo  

b e  m a t e r n a l .

N o r  d o e s  T H E  C H I E F  J U S T I C E  g i v e  a n y  s e r i o u s  c o n ­

s i d e r a t i o n  lo  t h e  d o c t r i n e  o f  stare decisis. F o r  T H E  C H I E F  

J U S T I C E ,  t h e  f a c t s  t h a t  g a v e  r i s e  t o  Roe a r c  s u r p r i s i n g l y  

s i m p l e :  " w o m e n  b e c o m e  p r e g n a n t ,  t h e r e  i s  a  p o in t  s o m e ­
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w h e r e ,  d e p e n d i n g  o n  m e d i c a l  t e c h n o lo g y ,  w h e r e  a  f e t u s  

b e c o m e s  v i a b l e ,  a n d  w o m e n  g i v e  b i r t h  l o  c h i l d r e n . "  Post, 
505 U.S. at 955. T h i s  c h a r a c t e r i z a t i o n  o f  th e  i s s u e  t h u s  

a l l o w s  T H E  C H I E F  J U S T I C E  q u i c k l y  l o  d i s c a r d  t h e  j o i n t  

o p i n i o n 's  r e l i a n c e  a r g u m e n t  b y  a s s e r t i n g  th a t  " r e p r o d u c ­

t i v e  p l a n n i n g  c o u l d  l a k e  v i r t u a l l y  i m m e d i a t e  a c c o u n t  o f '  

a  d e c i s i o n  o v e r r u l i n g  Roc. Post, 505 U.S. at 956 ( i n t e r n a l  

q u o t a t i o n  m a r k s  o m i t t e d ) .

T H E  C H I E F  J U S T I C E 'S  n a m o w  c o n c e p t i o n  o f  i n ­

d iv i d u a l  l i b e r t y  a n d  stare decisis l e a d s  h im  lo  p r o p o s e  

t h e  s a m e  s t a n d a r d  o f  r e v i e w  p r o p o s e d  b y  t h e  p l u r a l i t y  

i n  Webster. " S t a t e s  m a y  r e g u l a t e  a b o r t i o n  p r o c e d u r e s  in  

w a y s  r a t i o n a l l y  r e l a t e d  t o  a  l e g i t i m a t e  s t a t e  [ * * 2 8 5 4 ]  

in t e r e s t .  Williamson v. Lee Optical o f Oklahoma, Inc., 
348 U.S. 483. 491, 99 L  Ed. 563, 75 S. Ct. 461 (1955); 
c f .  Stanley v. Illinois, 405 U.S. 645. 651-653, 31 L  Ed. 
2d 551, 92 S. Ct. 1208 (1972)." Post, 505 U.S. at 966. 
T H E  [ * 9 4 2 ]  C H I E F  J U S T I C E  th e n  f u r t h e r  w e a k e n s  th e  

t e s t  b y  p r o v i d i n g  a n  i n s u r m o u n t a b l e  r e q u i r e m e n t  f o r  f a ­

c i a l  c h a l l e n g e s :  P e t i t i o n e r s  m u s t  '" s h o w  t h a t  n o  s e t  o f  

c i r c u m s t a n c e s  e x i s t s  u n d e r  w h i c h  th e  [ p r o v i s i o n ]  w o u l d  

b e  v a l id . '"  Post, 505 U.S. al 973, q u o t i n g  Ohio v. Akron 
Center fo r  Reproductive Health, 497 U.S. at 514. I n  s h o r t ,  

in  h i s  v ie w ,  p e t i t i o n e r s  m u s t  p r o v e  t h a t  th e  s t a t u t e  c a n ­

n o t  c o n s t i t u t i o n a l l y  b e  a p p l i e d  t o  anyone. F i n a l l y ,  i n  a p ­

p l y i n g  h i s  s t a n d a r d  l o  t h e  s p o u s a l - n o t i f i c a t i o n  p r o v i s i o n ,  

T H E  C H  I E F  J U S T I C E  c o n t e n d s  t h a t  th e  r e c o r d  l a c k s  a n y  

" h a r d  e v i d e n c e "  l o  s u p p o r t  t h e  j o i n t  o p i n i o n 's  c o n t e n t i o n  

th a t  a  " l a r g e  f r a c t i o n "  o f  w o m e n  w h o  p r e f e r  n o t  l o  n o ­

t i f y  t h e i r  h u s b a n d s  i n v o l v e  s i t u a t i o n s  o f  b a t t e r e d  w o m e n  

a n d  u n r c p o r t c d  s p o u s a l  a s s a u l t .  Post, 505 U.S. at 974, 
n.2. Y e t  t h r o u g h o u t  t h e  e x p l i c a t i o n  o f  h i s  s t a n d a r d ,  T H E  

C H I E F  J U S T I C E  n e v e r  e x p l a i n s  w h a t  h a r d  e v i d e n c e  i s ,  

h o w  l a r g e  a  f r a c t i o n  is  r e q u i r e d ,  o r  h o w  a  b a t t e r e d  w o m a n  

i s  s u p p o s e d  t o  p u r s u e  a n  a s - a p p l i e d  c h a l l e n g e .

U n d e r  h i s  s t a n d a r d ,  S t a l e s  c a n  b a n  a b o r t i o n  i f  t h a t  b a n  

i s  r a t i o n a l l y  r e l a t e d  l o  a  l e g i t i m a t e  s t a t e  i n t e r e s t  —  a  s t a n ­

d a r d  w h ic h  t h e  U n i t e d  S t a t e s  c a l l s  " d e f e r e n t i a l ,  b u t  n o t  

t o o t h l e s s . ” Y e t  w h e n  p r e s s e d  a t  o r a l  a r g u m e n t  lo  d e s c r i b e  

t h e  t e e th ,  t h e  b e s t  p r o t e c t i o n  th a t  t h e  S o l i c i t o r  G e n e r a l  

c o u l d  o f f e r  l o  w o m e n  w a s  t h a t  a  p r o h i b i t i o n ,  e n f o r c e d  b y  

c r i m i n a l  p e n a l t i e s ,  with no exception fo r  the life o f the 
mother, " c o u l d  r a i s e  v e r y  s e r i o u s  q u e s t i o n s . "  T r .  o f  O r a l  

A r g .  4 8 .  P e r h a p s ,  th e  S o l i c i t o r  G e n e r a l  o f f e r e d ,  t h e  f a i l u r e  

t o  i n c l u d e  a n  e x e m p t i o n  f o r  t h e  l i f e  o f  I h e  m o t h e r  w o u l d  

b e  " a r b i t r a r y  a n d  c a p r i c i o u s . "  Id., a t  4 9 .  I f ,  a s  T H E  C H I E F  

J U S T I C E  c o n t e n d s ,  t h e  u n d u e  b u r d e n  t e s t  i s  m a d e  o u t  o f  

w h o l e  c l o th ,  t h e  s o - c a l l e d  " a r b i t r a r y  a n d  c a p r i c i o u s "  l i m i t  

i s  t h e  S o l i c i t o r  G e n e r a l 's  " n e w  c l o th e s . "

E v e n  i f  i l  i s  s o m e h o w  " i r r a t i o n a l "  f o r  a  S t a t e  l o  r e q u i r e  

a  w o m a n  to  r i s k  h e r  l i f e  f o r  h e r  c h i ld ,  w h a t  p r o t e c t i o n  i s  

o f f e r e d  f o r  w o m e n  w h o  b e c o m e  p r e g n a n t  t h r o u g h  r a p e  o r

[ * * * 7 5 8 ]  i n c e s t ?  I s  t h e r e  a n y t h i n g  a r b i t r a r y  o r  c a p r i c i o u s  

a b o u t  a  [ * 9 4 3 ]  S t a t e 's  p r o h i b i t i n g  th e  s i n s  o f  t h e  f a t h e r  

f r o m  b e i n g  v i s i t e d  u p o n  h i s  o f f s p r i n g ?  n l 2

n l 2  J U S T I C E  S C A L I A  u r g e s  t h e  C o u r t  to  " g e t  

o u t  o f  th i s  a r e a , "  post, 505 U.S. at 1002, a n d  l e a v e  

q u e s t i o n s  r e g a r d i n g  a b o r t i o n  e n t i r e l y  t o  t h e  S t a t e s ,  

post, 505 U.S. at 999-1000. P u t t i n g  a s i d e  th e  f a c t  

t h a t  w h a t  h e  a d v o c a t e s  i s  n o t h i n g  s h o r t  o f  a n  a b d i ­

c a t i o n  b y  t h e  C o u r t  o f  i t s  c o n s t i t u t i o n a l  r e s p o n s i ­

b i l i t i e s ,  J U S T I C E  S C A L I A  is  u n c h a r a c t e r i s t i c a l l y  

n a i v e  i f  h e  t h i n k s  t h a t  o v e r r u l i n g  Roe a n d  h o l d i n g  

t h a t  r e s t r i c t i o n s  o n  a  w o m a n 's  r i g h t  t o  a n  a b o r t i o n  

a r c  s u b j e c t  o n l y  t o  r a l i o n a l - b a s i s  r e v i e w  w i l l  e n a b l e  

t h e  C o u r t  h e n c e f o r t h  t o  a v o i d  r e v i e w i n g  a b o r t i o n -  

r e l a t e d  i s s u e s .  S l a t e  e f f o r t s  t o  r e g u l a t e  a n d  p r o h i b i t  

a b o r t i o n  in  a  p o s t - R o e  w o r l d  u n d o u b t e d l y  w o u ld  

r a i s e  a  h o s t  o f  d i s t i n c t  a n d  i m p o r t a n t  c o n s t i t u t i o n a l  

q u e s t i o n s  m e r i t i n g  r e v i e w  b y  t h i s  C o u r t .  F o r  e x ­

a m p l e ,  d o c s  t h e  E i g h t h  A m e n d m e n t  i m p o s e  a n y  

l i m i t s  o n  th e  d e g r e e  o r  k i n d  o f  p u n i s h m e n t  a  S t a t e  

c a n  i n d i c t  u p o n  p h y s i c i a n s  w h o  p e r f o r m ,  o r  w o m e n  

w h o  u n d e r g o ,  a b o r t i o n s ?  W h a t  e f f e c t  w o u l d  d i f f e r ­

e n c e s  a m o n g  S t a t e s  i n  t h e i r  a p p r o a c h e s  t o  a b o r t i o n  

h a v e  o n  a  w o m a n 's  r i g h t  t o  e n g a g e  in  i n t e r s t a t e  

t r a v e l ?  D o c s  t h e  F u s t  A m e n d m e n t  p e r m i t  S t a l e s  

t h a t  c h o o s e  n o t  to  c r i m i n a l i z e  a b o r t i o n  to  b a n  a l l  

a d v e r t i s i n g  p r o v i d i n g  i n f o r m a t i o n  a b o u t  w h e r e  a n d  

h o w  to  o b t a i n  a b o r t i o n s ?

B u t ,  w c  a r e  r e a s s u r e d ,  t h e r e  i s  a l w a y s  t h e  p r o t e c t i o n  o f  

t h e  d e m o c r a t i c  p r o c e s s .  W h i l e  t h e r e  i s  m u c h  t o  b e  p r a i s e d  

a b o u t  o u r  d e m o c r a c y ,  o u r  c o u n t r y  s i n c e  i t s  f o u n d i n g  h a s  

r e c o g n i z e d  t h a t  t h e r e  a r c  c e r t a i n  f u n d a m e n t a l  l i b e r t i e s  t h a t  

a r e  n o l  t o  b e  l e f t  to  t h e  w h i m s  o f  a i l  e l e c t i o n .  A  w o m a n 's  

r i g h t  t o  r e p r o d u c t i v e  c h o i c e  i s  o n e  o f  t h o s e  f u n d a m e n t a l  

l i b e r t i e s .  A c c o r d i n g l y ,  t h a t  l i b e r t y  n e e d  n o t  s e e k  r e f u g e  a t  

t h e  b a l l o t  b o x .

I V

I n  o n e  s e n s e ,  t h e  C o u r t 's  a p p r o a c h  i s  w o r l d s  a p a r t  f r o m  

t h a t  o f  T H E  C H I E F  J U S T I C E  a n d  J U S T I C E  S C A L I A .  

A n d  y e t ,  i n  a n o t h e r  s e n s e ,  t h e  d i s t a n c e  b e t w e e n  t h e  tw o  

a p p r o a c h e s  i s  s h o r t  —  th e  d i s t a n c e  i s  b u t  a  s i n g l e  v o le .

1 a m  8 3  y e a r s  o l d .  1 c a n n o t  r e m a i n  o n  t h i s  C o u r t  f o r ­

e v e r ,  a n d  w h e n  I d o  s t e p  d o w n ,  t h e  [ * * 2 8 5 5 ]  c o n f i r m a t i o n  

p r o c e s s  f o r  m y  s u c c e s s o r  w e l l  m a y  f o c u s  o n  th e  i s s u e  b e ­

f o r e  u s  to d a y .  T h a t ,  I r e g r e t ,  m a y  b e  e x a c t l y  w h e r e  th e  

c h o i c e  b e t w e e n  t h e  t w o  w o r l d s  w i l l  b e  m a d e .

[ * 9 4 4 ]  C H I E F  J U S T I C E  R E H N Q U I S T ,  w i t h  w h o m  

J U S T I C E  W H I T E ,  J U S T I C E  S C A L I A ,  a n d  J U S T I C E  

T H O M A S  j o i n ,  c o n c u r r i n g  in  th e  j u d g m e n t  i n  p a r t  a n d
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[ * * * L E d I I R 1 6 C ]  [ 1 6 C ] T h e  j o i n t  o p i n i o n ,  f o l l o w i n g  

i t s  n e w l y  -  :n t c d  v a r i a t i o n  o n  stare decisis, r e t a i n s  tire  

o u t e r  s h e l l  o f  Roe v. Wade, 410 U.S. 113, 35 L  Ed. 2d 
147, 93 S. Ct. 705 (1973), b u t  b e a t s  a  w h o l e s a l e  r e t r e a t  

f r o m  t h e  s u b s t a n c e  o f  t h a t  e a s e .  W e  b e l i e v e  t h a t  Roe w a s  

w r o n g l y  d e c i d e d ,  a n d  t h a t  i l  c a n  a n d  s h o u ld  b e  o v e r r u l e d  

c o n s i s t e n t l y  w i l h  o u r  t r a d i t i o n a l  a p p r o a c h  lo  stare decisis 
in  c o n s t i t u t i o n a l  e a s e s .  W c  w o u l d  a d o p t  t h e  a p p r o a c h  o f  

t h e  p l u r a l i t y  i n  Webster v. Reproductive Health Services, 
492 U.S. 490. 106 L  Ed. 2d 410, 109 S. Cl. 3040(1989), 
a n d  u p h o l d  t h e  c h a l l e n g e d  p r o v i s i o n s  o f  th e  P e n n s y l v a n i a  

s t a t u t e  in  t h e i r  e n t i r e t y .

1
I n  r u l i n g  o n  t h i s  l i t i g a t i o n  b e l o w ,  th e  C o u r t  o f  A p p e a l s  

f o r  t h e  T h i r d  C i r c u i t  f i r s t  o b s e r v e d  th a t  " th i s  a p p e a l  d o c s  

n o t  d i r e c t l y  i m p l i c a t e  Roe; t h i s  e a s e  in v o l v e s  t h e  r e g ­

u l a t i o n  o f  a b o r t i o n s  r a t h e r  t h a n  t h e i r  o u t r i g h t  p r o h i b i ­

t i o n . "  947 F.2d 682, 687 (1991). A c c o r d i n g l y ,  th e  c o u r t  

d i r e c t e d  i t s  a t t e n t i o n  to  t h e  q u e s t i o n  o f  t h e  s t a n d a r d  o f  

r e v i e w  f o r  a b o r t i o n  r e g u l a t i o n s .  [ * * * 7 5 9 ]  I n  a t t e m p t i n g  

t o  s e t t l e  o n  t h e  c o r r e c t  s t a n d a r d ,  h o w e v e r ,  t h e  c o u r t  c o n ­

f r o n t e d  t h e  c o n f u s e d  s t a t e  o f  t l i i s  C o u r t 's  a b o r t i o n  j u r i s p r u ­

d e n c e .  A f t e r  c o n s i d e r i n g  t h e  s e v e r a l  o p i n i o n s  i n  Webster 
v. Reproductive Health Services, supra, a n d  Hodgson v. 

Minnesota, 497 U.S. 417, 111 L  Ed. 2d 344, 110 S. 
Ct. 2926 (1990), t h e  C o u r t  o f  A p p e a l s  c o n c l u d e d  th a t  

J U S T I C E  O ’C O N N O R ’s  " u n d u e  b u r d e n "  t e s t  w a s  c o n ­

t r o l l i n g ,  a s  t h a t  w a s  t h e  n a r r o w e s t  g r o u n d  o n  w h i c h  w c  

h a d  u p h e l d  r e c e n t  a b o r t i o n  r e g u l a t i o n s .  947 F.2d at 693- 
697  ( " W h e n  a  f r a g m e n t e d  c o u r t  d e c i d e s  a  c a s e  a n d  n o  

s i n g l e  r a t i o n a l e  e x p l a i n i n g  t h e  r e s u l t  e n j o y s  t h e  a s s e n t  o f  

f i v e  J u s t i c e s ,  t h e  h o l d i n g  o f  t h e  C o u r t  m a y  b e  v i e w e d  a s  

t h a t  p o s i t i o n  t a k e n  b y  t h o s e  M e m b e r s  w h o  c o n c u r r e d  in  

t h e  j u d g m e n t s  o n  th e  n a r r o w e s t  g r o u n d s "  ( q u o t i n g  Marks 
v. United States, 430 U.S. 188. 193, 51 L  Ed. 2d 260, 
97 S. Ct. 990 (1977) ( i n t e r n a l  q u o t a t i o n  m a r k s  o m i t t e d ) ) ) .  

A p p l y i n g  th i s  s t a n d a r d ,  t h e  C o u r t  o f  A p p e a l s  u p h e l d  a l l  o f  

t h e  c h a l l e n g e d  r e g u l a t i o n s  e x c e p t  I h e  o n e  [ * 9 4 5 ]  r e q u i r ­

i n g  a  w o m a n  t o  n o t i f y  h e r  s p o u s e  o f  a n  i n t e n d e d  a b o r t i o n .

In  a r g u i n g  t h a t  ( h i s  C o u r t  s h o u l d  i n v a l id a t e  e a c h  o f  th e  

p r o v i s i o n s  a t  i s s u e ,  p e t i t i o n e r s  i n s i s t  th a t  w c  r e a f f i r m  o u r  

d e c i s i o n  i n  Roc v. Wade, supra, i n  w h i c h  w c  h e l d  u n c o n ­

s t i t u t i o n a l  a  T e x a s  s t a t u t e  m a k i n g  i t  a  c r i m e  t o  p r o c u r e  a n  

a b o r t i o n  e x c e p t  l o  s a v e  t h e  l i f e  o f  t h e  m o th e r ,  n l  W c  a g r e e  

w i t h  t h e  C o u r t  o f  A p p e a l s  t h a t  o u r  d e c i s i o n  i n  Rot is  n o t  

d i r e  ' y  i m p l i c a t e d  b y  th e  P e n n s y l v a n i a  s t a t u t e ,  w h i c h  

d o e s  n o l  p r o h i b i t ,  b u t  s i m p l y  r e g u l a t e s ,  a b o r t i o n .  B u t ,  a s  

t h e  C o u r t  o f  A p p e a l s  f o u n d ,  t h e  s l a t e  o f  o u r  p o s t - R o t -  

d e c i s i o n a l  l a w  d e a l i n g  w i t h  t h e  r e g u l a t i o n  o f  a b o r t i o n  is  

c o n f u s i n g  a n d  u n c e r t a i n ,  i n d i c a t i n g  th a t  a  r e e x a m i n a t i o n

dissenting in part. o f  t h a t  l i n e  o f  e a s e s  i s  i n  o r d e r .  U n f o r t u n a t e l y  f o r  t h o s e  

w h o  m u s t  a p p l y  t h i s  C o u r t 's  d e c i s i o n s ,  th e  r e e x a m in a t io n  

u n d e r t a k e n  t o d a y  l e a v e s  t h e  C o u r t  n o  l e s s  d iv i d e d  th a n  

b e f o r e h a n d .  A l t h o u g h  t h e y  r e j e c t  t h e  t r i m e s t e r  f r a m e ­

w o r k  t h a t  f o r m e d  t h e  u n d e r p i n n i n g  o f  Roe, J U S T I C E S  

O 'C O N N O R .  K E N N E D Y ,  a n d  S O U T E R  a d o p t  a  r e v i s e d  

u n d u e  b u r d e n  s t a n d a r d  to  a n a l y z e  th e  c h a l l e n g e d  r e g u l a ­

t i o n s .  W c  c o n c l u d e ,  h o w e v e r ,  t h a t  s u c h  a n  o u tc o m e  i s  a n  

u n j u s t i f i e d  c o n s t i t u t i o n a l  c o m p r o m i s e ,  o n e  w h ic h  l e a v e s  

t h e  [ * * 2 S 5 6 ]  C o u r t  i n  a  p o s i t i o n  t o  c l o s e l y  s c r u t i n i z e  a l l  

t y p e s  o f  a b o r t i o n  r e g u l a t i o n s  d e s p i t e  t h e  f a c t  t h a t  i t  l a c k s  

th e  p o w e r  l o  d o  s o  u n d e r  t h e  C o n s t i t u t i o n .

n l  T w o  y e a r s  a f t e r  Roe, t h e  W e s t  G e r m a n  c o n ­

s t i t u t i o n a l  c o u r t ,  b y  c o n t r a s t ,  s t r u c k  d o w n  a  la w  

l i b e r a l i z i n g  a c c e s s  t o  a b o r t i o n  o n  th e  g r o u n d s  t h a t  

l i f e  d e v e l o p i n g  w i t h i n  th e  w o m b  i s  c o n s t i t u t i o n ­

a l l y  p r o t e c t e d .  Judgment o f February 25, 1975, 3 9  

B V c r f G E  1 ( t r a n s l a t e d  in  J o n a s  &. G o r b y ,  W e s t  

G e r m a n  A b o r t i o n  D e c i s i o n :  A  C o n t r a s t  t o  Roe 
v. Wade, 9 Jolm Marshall J. Prac. 4  Proc. 605 
(1976)). In  1 9 8 8 ,  t h e  C a n a d i a n  S u p r e m e  C o u r t  f o l ­

l o w e d  r e a s o n i n g  s i m i l a r  t o  t h a t  o r  Roc in  s t r i k i n g  

d o w n  a  l a w  t h a t  r e s t r i c t e d  a b o r t i o n .  Morgcntalcr v. 

The Queen, 1 S .  C .  R .  3 0 . 44 D.LR. 4th 385 (1988).

I n  Roc, th e  C o u r t  o p i n e d  t h a t  t h e  S t a l e  " d o c s  h a v e  a n  

i m p o r t a n t  a n d  l e g i t i m a t e  i n t e r e s t  i n  p r e s e r v i n g  a n d  p r o ­

t e c t i n g  t h e  l - a l t h  o f  t h e  p r e g n a n t  w - o m a n , . . .  a n d  th a t  it 

h a s  s t i l l  a n o t h e r  i m p o r t a n t  a n d  l e g i t i m a t e  i n t e r e s t  in  p r o ­

t e c t i n g  [ * 9 4 6 ]  t h e  p o t e n t i a l i t y  o f  h u m a n  l i f e ."  410 U.S. 
at 162 ( e m p h a s i s  o m i t t e d ) .  I n  t h e  c o m p a n i o n  e a s e  o f  Doe 
v. Bolton, 410 U.S. 179, 35 L  Ed. 2d 201. 93 S. Ct. 739 
(1973), t h e  C o u r t  r e f e r r e d  to  i t s  c o n c l u s i o n  in  Roe " t h a t  a  

p r e g n a n t  w .  m a n  d o c s  n o t  h a v e  a n  a b s o l u t e  c o n s t i t u t i o n a l  

r i g h t  t o  a n  a b o r t i o n  [ * * * 7 6 0 ]  o n  h e r  d e m a n d ."  410 U.S. 
at 189. B u t  w h i l e  t h e  l a n g u a g e  a n d  h o l d i n g s  o f  th e s e  c a s e s  

a p p e a r e d  t o  l e a v e  S t a t e s  f r e e  lo  r e g u l a t e  a b o r t i o n  p r o c e ­

d u r e s  in  a  v a r i e t y  o f  w a y s ,  l a t e r  d e c i s i o n s  b a s e d  o n  th e m  

h a v e  f o u n d  c o n s i d e r a b l y  l e s s  l a t i t u d e  f o r  s u c h  r e g u l a t i o n s  

t h a n  m i g h t  h a v e  b e e n  e x p e c t e d .

F o r  e x a m p l e ,  a f t e r  Roc, m a n y  S l a t e s  h a v e  s o u g h t  to  

p r o t e c t  t h e i r  y o u n g  c i t i z e n s  b y  r e q u i r i n g  th a t  a  m i n o r  s e e k ­

i n g  a n  a b o r t i o n  in v o l v e  h e r  p a r e n t s  in  t h e  d e c i s io n .  S o m e  

S t a t e s  h a v e  s i m p l y  r e q u i r e d  n o t i f i c a t i o n  o f  th e  p a r e n t s ,  

w h i l e  o t h e r s  h a v e  r e q u i r e d  a  m i n o r  to  o b t a i n  th e  c o n s e n t  

o f  h e r  p a r e n t s .  I n  a  n u m b e r  o f  d e c i s i o n s ,  h o w e v e r ,  th e  

C o u r t  h a s  s u b s t a n t i a l l y  l i m i t e d  t h e  S l a t e s  in  t h e i r  a b i l i t y  lo  

i m p o s e  s u c h  r e q u i r e m e n t s .  W i th  r e g a r d  to  p a r e n t a l  notice 
r e q u i r e m e n t s ,  w c  i n i t i a l l y  h e l d  t h a t  a  S t a t e  c o u l d  r e q u i r e  

a  m i n o r  t o  n o t i f y  h e r  p a r e n t s  b e f o r e  p r o c e e d i n g  w i th  a n  

a b o r t i o n .  11. L  v. Mathcson, 450 U.S. 39S, 407-410, 67 
L  Ed. 2d 3SS, 101 S. Ct. 1164(1981). R e c e n t l y ,  h o w e v e r ,



505 U.S. 833, *946; 112 S. Ct. 2791, **2856;
120 L. Ed. 2d 674, ***760; 1992 U.S. LEXIS 4751

Page 48

w c  i n d i c a t e d  th a t  a  S t a t e 's  a b i l i t y  t o  i m p o s e  a  n o t i c e  r e ­

q u i r e m e n t  a c t u a l l y  d e p e n d s  o n  w h e t h e r  i t  r e q u i r e s  n o t i c e  

o f  o n e  o r  b o t h  p a r e n t s .  W c  c o n c l u d e d  th a t  a l t h o u g h  t h e  

C o n s t i t u t i o n  m i g h t  a l l o w  a  S l a t e  t o  d e m a n d  t h a t  n o t i c e  

b e  g iv e n  to  o n e  p a r e n t  p r i o r  t o  a n  a b o r t i o n ,  i t  m a y  n o t  

r e q u i r e  t h a t  s i m i l a r  n o t i c e  b e  g iv e n  to  two p a r e n t s ,  u n l e s s  

t h e  S l a t e  i n c o r p o r a t e s  a  j u d i c i a l  b y p a s s  p r o c e d u r e  i n  t h a t  

t w o - p a r e n t  r e q u i r e m e n t .  Hodgson v. Minnesota, supra,

W c  h a v e  t r e a t e d  p a r e n t a l  consent p r o v i s i o n s  e v e n  

m o r e  h a r s h ly .  T h r e e  y e a r s  a f t e r  Roc, w c  i n v a l i d a t e d  a  

M i s s o u r i  r e g u l a t i o n  r e q u i r i n g  th a t  a n  u n m a r r i e d  w o m a n  

u n d e r  t h e  a g e  o f  1 8  o b t a i n  t h e  c o n s e n t  o f  o n e  o f  h e r  p a r ­

e n t s  b e f o r e  p r o c e e d i n g  w i t h  a n  a b o r t i o n .  W e  h e l d  t h a t  o u r  

a b o r t i o n  j u r i s p r u d e n c e  p r o h i b i t e d  t h e  S t a t e  f r o m  i m p o s ­

i n g  s u c h  a  " b l a n k e t  p r o v i s i o n  . . .  r e q u i r i n g  t h e  c o n s e n t  

o f  a  p a r e n t . "  Planned Parenthood [ * 9 4 7 ]  o f Central Mo. 
v. Danforth, 428 U.S. 52, 74, 96 S. Ct. 2831, 49 L  Ed. 
2d 788 (1976). I n  Bellotti v. Baird, 443 U.S. 622, 61 L  
Ed. 2d 797, 99 S. Ct. 3035 (1979), t h e  C o u r t  s t r u c k  d o w n  

a  s i m i l a r  M a s s a c h u s e t t s  p a r e n t a l  c o n s e n t  s t a t u t e .  A  m a ­

j o r i t y  o f  th e  C o u r t  i n d i c a t e d ,  h o w e v e r ,  t h a t  a  S t a t e  c o u l d  

c o n s t i t u t i o n a l l y  r e q u i r e  p a r e n t a l  c o n s e n t ,  i f i t  a l t e r n a t i v e l y  

a l l o w e d  a  p r e g n a n t  m i n o r  t o  o b t a i n  a n  a b o r t i o n  w i t h o u t  

p a r e n t a l  c o n s e n t  b y  s h o w i n g  c i t h e r  t h a t  s h e  w a s  m a t u r e  

e n o u g h  t o  m a k e  h e r  o w n  d e c i s i o n ,  o r  t h a t  t h e  a b o r t i o n  

w o u l d  b e  i n  h e r  b e s t  i n t e r e s t s .  S e c  id., at 643-644  ( p l u ­

r a l i t y  o p i n i o n ) ;  id., at 656-657  ( W H I T E ,  J . ,  d i s s e n t i n g ) .  

I n  l i g h t  o f  Bellotti, w c  h a v e  u p h e l d  o n e  p a r e n t a l  c o n s e n t  

r e g u l a t i o n  w h i c h  i n c o r p o r a t e d  a  j u d i c i a l  b y p a s s  o p t i o n  

w e  v i e w e d  a s  s u f f i c i e n t ,  s e e  Planned Parenthood Assn. o f  
Kansas City, Mo., Inc. v. Ashcroft, 462 U.S. 476, 76 L  
Ed. 2d 733, 103 S. Ct. 2517 (1983), b u t  h a v e  in v a l i d a t e d  

a n o t h e r  b e c a u s e  o f  o u r  b e l i e f  t h a t  th e  j u d i c i a l  p r o c e d u r e  

d i d  n o l  s a t i s f y  (h e  d i c t a t e s  o f  Bellotti, s e c  Akron v. Akron 
Center fo r  Reproductive Health, Inc., 462 U.S. 416, 439- 
442, 76 L  Ed. 2d 687, 103 S. Ct. 2481 (1983). W c  h a v e  

n e v e r  h a d  o c c a s i o n ,  a s  w c  h a v e  in  th e  p a r e n t a l  n o t i c e  c o n ­

t e x t ,  lo  f u r t h e r  p a r s e  o u r  p a r e n t a l  c o n s e n t  j u r i s p r u d e n c e  

in t o  o n e - p a r e n t  a n d  t w o - p a r e n t  c o m p o n e n t s .

I n  Roc, t h e  C o u r t  o b s e r v e d  th a t  c e r t a i n  S t a t e s  r e c o g ­

n i z e d  th e  r i g h t  o f  th e  f a t h e r  to  p a r t i c i p a t e  in  t h e  a b o r t i o n  

d e c i s i o n  in  c e r t a i n  c i r c u m s t a n c e s .  [ * * * 7 6 1 ]  B e c a u s e  

n e i t h e r  Roe n o r  Doc [ * * 2 8 5 7 ]  in v o l v e d  t h e  a s s e r t i o n  o f  

a n y  p a t e r n a l  r i g h t ,  t h e  C o u r t  e x p r e s s l y  s t a l e d  t h a t  t h e  c a s e  

d i d  n o t  d i s t u r b  th e  v a l i d i t y  o f  r e g u l a t i o n s  t h a t  p r o t e c t e d  

s u c h  a  r i g h t .  Roc v. Wade, supra, at 165, n.67. B u t  t h r e e  

y e a r s  l a t e r ,  in  Danforth, t h e  C o u r t  e x t e n d e d  i t s  a b o r t i o n  

j u r i s p r u d e n c e  a n d  h e l d  t h a t  a  S l a t e  c o u l d  n o t  r e q u i r e  t h a t  a  

w o m a n  o b t a i n  th e  c o n s e n t  o f  h e r  s p o u s e  b e f o r e  p r o c e e d ­

in g  w i l h  a n  a b o r t i o n .  Planned Parenthood o f  Central Mo. 
v. Danforth, 428 U.S. at 69-71.

S t a t e s  h a v e  a l s o  r e g u l a r l y  t r i e d  t o  e n s u r e  t h a t  a

w o m a n 's  d e c i s i o n  t o  h a v e  a n  a b o r t i o n  is  a n  i n f o r m e d  

a n d  w e l l - c o n s i d e r e d  o n e .  I n  Danforth, w c  u p h e l d  a  r e -  

q u i r c m c i r  t h a t  a  w o m a n  s i g n  a  c o n s e n t  f o r m  p r i o r  lo  h e r  

a b o r t i o n ,  a n d  o b s e r v e d  t h a t  " i t  i s  d e s i r a b l e  a n d  i m p e r a t i v e  

t h a t  [ t h e  d e c i s i o n ]  [ * 9 4 8 ]  b e  m a d e  w i lh  f u l l  k n o w l e d g e  

o f  i t s  n a t u r e  a n d  c o n s e q u e n c e s . "  Id., at 67. S i n c e  t h a t  

c a s e ,  h o w e v e r ,  w e  h a v e  t w i c e  i n v a l i d a t e d  s t a t e  s t a t u t e s  

d e s i g n e d  l o  i m p a r t  s u c h  k n o w l e d g e  to  a  w o m a n  s e e k i n g  

a n  a b o r t i o n .  I n  Akron, w e  h e l d  u n c o n s t i t u t i o n a l  a  r e g u l a ­

t i o n  r e q u i r i n g  a  p h y s i c i a n  t o  i n f o r m  a  w o m a n  s e e k i n g  a n  

a b o r t i o n  o f  t h e  s t a t u s  o f  h e r  p r e g n a n c y ,  th e  d e v e l o p m e n t  o f  

h e r  f e t u s ,  t h e  d a t e  o f  p o s s i b l e  v i a b i l i t y ,  th e  c o m p l i c a t i o n s  

t h a t  c o u l d  r e s u l t  f r o m  a n  a b o r t i o n ,  a n d  th e  a v a i l a b i l i t y  

o f  a g e n c i e s  p r o v i d i n g  a s s i s t a n c e  a n d  i n f o r m a t i o n  w i th  r e ­

s p e c t  t o  a d o p t i o n  a n d  c h i l d b i r t h .  Akron v. Akron Center fo r  
Reproductive Health, supra, al 442-445. M o r e  r e c e n t ly ,  

in  Thornburgh v. American College o f  Obstetricians and 
Gynecologists, 476 U.S. 747, 90 L  Ed. 2d 779,106 S. Ct. 
2169(1986), w e  s t r u c k  d o w n  a  m o r e  l i m i t e d  P e n n s y l v a n i a  

r e g u l a t i o n  r e q u i r i n g  t h a t  a  w o m a n  b e  i n f o r m e d  o f  t h e  r i s k s  

a s s o c i a t e d  w i l h  t h e  a b o r t i o n  p r o c e d u r e  a n d  t h e  a s s i s t a n c e  

a v a i l a b l e  t o  h e r  i f  s h e  d e c i d e d  t o  p r o c e e d  w i th  h e r  p r e g ­

n a n c y ,  b e c a u s e  w c  s a w  t h e  c o m p e l l e d  i n f o r m a t i o n  a s  " t h e  

a n t i t h e s i s  o f  i n f o r m e d  c o n s e n t . "  Id., at 764. E v e n  w h e n  a  

S t a t e  h a s  s o u g h t  o n l y  t o  p r o v i d e  i n f o r m a t i o n  th a t ,  in  o u r  

v i e w ,  w a s  c o n s i s t e n t  w i t h  t h e  Roe f r a m e w o r k ,  w e  c o n ­

c l u d e d  t h a t  t h e  S t a t e  c o u l d  n o l  r e q u i r e  th a t  a  p h y s i c i a n  

f u r n i s h  t h e  i n f o n n a t i o n ,  b u t  i n s t e a d  h a d  to  a l t e r n a t i v e l y  

a l l o w  n o n p h y s i c i a n  c o u n s e l o r s  t o  p r o v id e  i t .  Akron v. 

Akron Center fo r  Reproductive Health, 462 U.S. at 448- 
449. I n  Akron a s  w e l l ,  w c  w r i t  f u r t h e r  a n d  h e l d  th a t  a  

S t a t e  m a y  n o t  r e q u i r e  a  p h y s i c i a n  t o  w a i t  2 4  h o u r s  t o  p e r ­

f o r m  a n  a b o r t i o n  a f t e r  r e c e i v i n g  t h e  c o n s e n t  o f  a  w o m a n .  

A l t h o u g h  t h e  S t a l e  s o u g h t  t o  e n s u r e  t h a t  th e  w o m a n 's  d e ­

c i s i o n  w a s  c a r e f u l l y  c o n s i d e r e d ,  t h e  C o u r t  c o n c l u d e d  t h a t  

th e  C o n s t i t u t i o n  f o r b a d e  t h e  S t a t e  t o  i m p o s e  a n y  s o r t  o f  

d e l a y .  Id., at 449-451.

W c  h a v e  n o t  a l l o w e d  S t a t e s  m u c h  l e e w a y  t o  r e g u l a t e  

e v e n  th e  a c t u a l  a b o r t i o n  p r o c e d u r e .  A l t h o u g h  a  S t a t e  c a n  

r e q u i r e  t h a t  s e c o n d - t r i m e s t e r  a b o r t i o n s  b e  p e r f o r m e d  in  

o u t p a t i e n t  c l i n i c s ,  s e c  Simopoulos v. Virginia, 462 U.S. 
506, 76 L  Ed. 2d 755, 103 S. Ct. 2532 (19S3), w e  c o n ­

c l u d e d  in  Akron a n d  Ashcroft t h a t  a  S t a t e  c o u l d  n o t  [ * 9 4 9 ]  

r e q u i r e  t h a t  s u c h  a b o r t i o n s  b e  p e r f o r m e d  o n ly  in  h o s p i ­

t a l s .  S e e  Akron v. Akron Center fo r  Reproductive Health, 
supra, at 437-439; [ * * * 7 6 2 ]  Planned Parenthood Assn. 
o f Kansas City, Mo., Inc. v. Ashcroft, supra, at 481-482. 
D e s p i t e  t h e  f a c t  t h a t  Roc e x p r e s s l y  a l l o w e d  r e g u l a t i o n  a f ­

t e r  t h e  f i r s t  t r i m e s t e r  i n  f u r t h e r a n c e  o f  m a te r n a l  h e a l t h ,  

' " p r e s e n t  m e d i c a l  k n o w l e d g e , ’" i n  o u r  v ie w ,  c o u l d  n o l  j u s ­

t i f y  s u c h  a  h o s p i t a l i z a t i o n  r e q u i r e m e n t  u n d e r  th e  t r i m e s t e r  

f r a m e w o r k .  Akron v. Akron Center fo r  Reproductive 
Health, supra, at 437  ( q u o t i n g  Roc v, Wade, supra, at
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163). A n d  in  Danforth, ih e  C o u r t  h e ld  l h a t  M i s s o u r i  c o u l d  

n o l  o u l l a w  t h e  s a l i n e  a m n i o c e n t e s i s  m e th o d  o f  a b o r t i o n ,  

c o n c l u d i n g  lh a t  t h e  M i s s o u r i  L e g i s l a t u r e  h a d  " f a i l e d  to  

a p p r e c i a t e  a n d  lo  c o n s i d e r  s e v e r a l  s i g n i f i c a n t  f a c t s "  in  

m a k i n g  i t s  d e c i s i o n .  428 U.S. at 7 7 .

A l t h o u g h  Roe a l l o w e d  s t a t e  r e g u l a t i o n  a f t e r  th e  p o i n t  

o r  v i a b i l i t y  t o  p r o t e c t  t h e  p o t e n t i a l  [ * * 2 8 5 8 ]  l i f e  o f  th e  

f e t u s ,  t h e  C o u r t  s u b s e q u e n t l y  r e j e c t e d  a t t e m p t s  t o  r e g u ­

l a t e  in  t h i s  m a n n e r .  I n  Colautti v. Franklin, 439 U.S. 379, 
58 L  Ed. 2d 596, 99 S. Ct. 675 (1979), t h e  C o u r t  s t r u c k  

d o w n  a  s t a t u t e  t h a t  g o v e r n e d  th e  e x t e r m i n a t i o n  o f  v i a b i l ­

i ty .  Id., at 390-397. I n  t h e  p r o c e s s ,  w c  m a d e  c l e a r  th a t  

t h e  t r i m e s t e r  f r a m e w o r k  i n c o r p o r a t e d  o n ly  o n e  d e f i n i t i o n  

o f  v i a b i l i t y  —  o u r s  —  a s  w e  f o r b a d e  S t a l e s  t o  d e c i d e  t h a t  a  

c e r t a i n  o b j e c t i v e  i n d i c a t o r —  " b e  i t  w e e k s  o f  g e s t a t i o n  o r  

f e t a l  w e i g h t  o r  a n y  o t h e r  s i n g l e  f a c t o r "  —  s h o u l d  g o v e r n  

th e  d e f i n i t i o n  o f  v i a b i l i t y .  Id., at 3S9. In  t h a t  s a m e  e a s e ,  

w c  a l s o  i n v a l id a t e d  a  r e g u l a t i o n  r e q u i r i n g  a  p h y s i c i a n  to  

u s e  t h e  a b o r t i o n  t e c h n i q u e  o f f e r i n g  th e  b e s t  c h a n c e  f o r  f e ­

ta l  s u r v i v a l  w h e n  p e r f o r m i n g  p o s t v i a b i l i t y  a b o r t i o n s .  S e e  

id., at 397-401; s e c  a l s o  Thornburgh v. American College 
o f Obstetricians and Gynecologists, 476 U.S. at 768-769 
( i n v a l i d a t i n g  a  s i m i l a r  r e g u l a t i o n ) .  In  Thornburgh, th e  

C o u r t  s t r u c k  d o w n  P e n n s y l v a n i a 's  r e q u i r e m e n t  l h a t  a  s e c ­

o n d  p h y s i c i a n  b e  p r e s e n t  a l  p o s lv i a b i l i t y  a b o r t i o n s  t o  h e l p  

p r e s e r v e  t h e  h e a l th  o f  t h e  u n b o m  c h i ld ,  o n  th e  g r o u n d  

t h a t  i t  d i d  n o t  i n c o r p o r a t e  a  s u f f i c i e n t  m e d ic a l  e m e r g e n c y  

e x c e p t i o n .  Id., at 769-771. R e g u l a t i o n s  g o v e r n i n g  th e  

t r e a t m e n t  o f  a b o r t e d  f e t u s e s  h a v e  [ * 9 5 0 ]  m e t  a  s i m i l a r  

f a t e .  I i Akron, w c  in v a l i d a t e d  a  p r o v i s io n  r e q u i r i n g  p h y s i ­

c i a n s  p e r f o r m i n g  a b o r t i o n s  t o  " in s u r e  t h a t  t h e  r e m a i n s  o f  

t h e  u n b o m  c h i ld  a r e  d i s p o s e d  o f  in  a  h u m a n e  a n d  s a n i ­

t a r y  m a n n e r ."  462 U.S. al 451 ( i n t e r n a l  q u o t a t i o n  m a r k s  

o m i t t e d ) .

D i s s e n t s  in  t h e s e  e a s e s  e x p r e s s e d  th e  v ie w  t h a t  th e  

C o u r t  w a s  e x p a n d i n g  u p o n  Roc in  i m p o s i n g  e v e r  g r e a t e r  

r e s t r i c t i o n s  o n  t h e  S t a t e s .  S e e  Thornburgh v. American 
College o f Obstetricians and Gynecologists, 476 U.S. at 
783 ( B u r g e r ,  C .  J . ,  d i s s e n t i n g )  ( " T h e  e x t e n t  t o  w h i c h  th e  

C o u r t  h a s  d e p a r t e d  f r o m  th e  l i m i t a t i o n s  e x p r e s s e d  i n  Roc 
i s  r e a d i l y  a p p a r e n t " ) ;  id., at 814 ( W H I T E ,  J . ,  d i s s e n t i n g )  

( " T h e  m a j o r i t y  i n d i s c r i m i n a t e l y  s t r i k e s  d o w n  s t a t u t o r y  

p r o v i s i o n s  th a t  in  n o  w a y  c o n t r a v e n e  th e  r i g h t  r e c o g n i z e d  

i n  Roe"). A n d ,  w h e n  c o n f r o n t c d 'w i l h  s t a t e  r e g u l a t i o n s  o f  

t h i s  t y p e  in  p a s t  y e a r s ,  t h e  C o u r t  h a s  b e c o m e  i n c r e a s ­

i n g l y  m o r e  d iv i d e d :  T h e  t h r e e  m o s t  r e c e n t  a b o r t i o n  c a s e s  

h a v e  n o t  c o m m a n d e d  a  C o u r t  o p in i o n .  S e e  Ohio v. Akron 
Center fo r  Reproductive [ * * * 7 6 3 ]  Health, 497 U.S. 502, 
111 L  Ed. 2d 405, 110 S. Ct. 2972 (1990); Hodgson v. 

Minnesota, 497 U.S. 417, H I  L  Ed. 2d 344, 110 S. Ct. 
2926 (1990); Webster v. Reproductive Health Services, 
497 U.S. 490.106 L  Ed. 2d 410, 109 S. Cl. 3040(1989).

T h e  t a s k  o f  t h e  C o u r t  o f  A p p e a l s  i n  t h e  p r e s e n t  e a s e s  

w a s  o b v i o u s l y  c o m p l i c a t e d  b y  th i s  c o n f u s i o n  a n d  u n c e r ­

t a i n t y .  F o l l o w i n g  Marks v. United States, 430 U.S. 188, 
51 L  Ed. 2d 260, 97 S. Ct. 990 (1977), i t  c o n c l u d e d  th a t  

i n  l i g h t  o f  Webster a n d  Hodgson, t h e  s t r i c t  s c r u t i n y  s t a n ­

d a r d  e n u n c i a t e d  in  Roe w a s  n o  l o n g e r  a p p l i c a b l e ,  a n d  

t h a t  t h e  " u n d u e  b u r d e n "  s t a n d a r d  a d o p t e d  b y  J U S T I C E  

O 'C O N N O R  w a s  th e  g o v e r n i n g  p r i n c i p l e .  T h i s  s t a t e  o f  

c o n f u s i o n  a n d  d i s a g r e e m e n t  w a r r a n t s  r e e x a m i n a t i o n  o f  

t h e  " f u n d a m e n t a l  r i g h t "  a c c o r d e d  to  a  w o m a n 's  d e c i s io n  lo  

a b o r t  a  f e t u s  i n  Roe, w i th  i t s  c o n c o m i t a n t  r e q u i r e m e n t  th a t  

a n y  s t a t e  r e g u l a t i o n  o f  a b o r t i o n  s u r v iv e  " s t r i c t  s c r u t i n y ."  

S e e  Payne v. Tennessee, 501 U.S. 80S, 827-828, 115 L  
Ed. 2d 720, 111 S. Ct. 2597 (1991) ( o b s e r v i n g  th a t  r e e x ­

a m i n a t i o n  o f  c o n s t i t u t i o n a l  d e c i s i o n s  i s  a p p r o p r i a t e  w h e n  

t h o s e  d e c i s i o n s  h a v e  g e n e r a t e d  u n c e r t a i n t y  a n d  f a i l e d  to  

p r o v i d e  c l e a r  g u i d a n c e ,  b e c a u s e  " c o r r e c t i o n  th r o u g h  l e g ­

i s l a t i v e  [ * 9 5 1 ]  a c t i o n  i s  p r a c t i c a l l y  im p o s s i b l e "  ( i n t e r ­

n a l  q u o t a t i o n  m a r k s  o m i t t e d ) ) ;  Garcia v. San Antonio 
Metropolitan Transit Authority, 469 U.S. 528, 546-547, 
557, 83 L  Ed. 2d 1016,105 S. Ct. 1005(1985).

W e  h a v e  h e l d  t h a t  a  l i b e r t y  i n t e r e s t  p r o t e c t e d  u n d e r  

t h e  D u e  P r o c e s s  C l a u s e  o f  th e  F o u r t e e n t h  A m e n d m e n t  

w i l l  b e  d e e m e d  f u n d a m e n t a l  i f  i t  i s  " i m p l i c i t  in  th e  c o n ­

c e p t  o f  o r d e r e d  l i b e r ty . "  Palko v. Connecticut, 302 U.S. 
319, 325, 82 L  Ed. 288, 58 S. Ct. 149 [ * * 2 8 5 9 ]  (1937). 
T l i r c c  y e a r s  e a r l i e r ,  in  Snyder v. Massachusetts, 291 U.S. 
97, 78 L  Ed. 674, 54 S. Ct. 330 (1934), w c  r e f e r r e d  to  a  

" p r i n c i p l e  o f  j u s t i c e  s o  r o o t e d  in  t h e  t r a d i t i o n s  a n d  c o n ­

s c i e n c e  o f  o u r  p e o p l e  a s  t o  b e  r a n k e d  a s  f u n d a m e n t a l . "  

Id., at 105; s e e  a l s o  Michael H. v. Gerald D., 491 U.S. 
110, 122, 105 L  Ed. 2d 91, 109 S. Ct. 2333 (1989) ( p l u ­

r a l i t y  o p i n i o n )  ( c i t i n g  t h e  l a n g u a g e  f r o m  Snyder). T h e s e  

e x p r e s s i o n s  a r c  a d m i t t e d l y  n o l  p r e c i s e ,  b u t  o u r  d e c i s i o n s  

i m p l e m e n t i n g  t h i s  n o t i o n  o f  " f u n d a m e n t a l ” r i g h t s  d o  n o t  

a f f o r d  a n y  m o r e  e l a b o r a t e  b a s i s  o n  w h i c h  to  b a s e  s u c h  a  

c l a s s i f i c a t i o n .

In  c o n s t r u i n g  t h e  p h r a s e  " l i b e r ty "  i n c o r p o r a t e d  in  th e  

D u e  P r o c e s s  C l a u s e  o f  t h e  F o u r t e e n ! /  A m e n d m e n t ,  w e  

h a v e  r e c o g n i z e d  t h a t  i t s  m e a n i n g  e x t e n d s  b e y o n d  f r e e d o m  

f r o m  p h y s i c a l  r e s t r a i n t .  I n  Pierce v. Society o f Sisters, 268 
U.S. 510, 69 L  Ed. 1070, 45 S. Ct. 571 (1925), w c  h e l d  

t h a t  i t  i n c l u d e d  a  p a r e n t 's  r i g h t  t o  s e n d  a  c h i l d  lo  p r iv a te  

s c h o o l ;  i n  Meyer v. Ncbrcska, 262 U.S. 390, 67 L  Ed. 
1042, 43 S. Ct. 625 (1923), w c  h e l d  t h a t  I t  in c lu d e d  a  

r i g h t  t o  l e a c h  a  f o r e i g n  l a n g u a g e  in  a  p a r o c h i a l  s c h o o l .  

B u i l d i n g  o n  t h e s e  c a s e s ,  w c  h a v e  h e l d  t h a t  t h e  t e r m  " l i b ­

e r t y "  i n c l u d e s  a  r i g h t  t o  m a r r y ,  Loving v. Virginia, 388 
U.S. 1. IS  L  Ed. 2d 1010, 8 7 S. Cl. 1817(1967); a r i g h t  

t o  p r o c r e a t e ,  Skinner v. Oklahoma exrcl. Williamson, 316 
U.S. 535, 86 L  Ed. 1655, 62 S. Cl. 1110 (1942); a n d  

a  r i g h t  t o  u s e  c o n t r a c e p t i v e s ,  Griswold v. Connecticut, 
3S1 U.S. 479, 14 L  Ed. 2d 510, 85 S. Ct. 1678 (1965);
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Eisenstadt v. Baird, 405 U.S. 43S, 31 L  Ed. 2d 349, 92 S. 
Ct. 1029 (1972). B u t  a  r e a d i n g  o f  t h e s e  o p i n i o n s  m a k e s  

c l e a r  t h a t  t h e y  d o  n ^ '  e n d o n . c  a n y  a l l - e n c o m p a s s i n g  " r i g h t  

o f  p r iv a c y ."

[ * * * 7 6 4 ]  In  Roc v. Wade, t h e  C o u r t  r e c o g n i z e d  a  

" g u a r a n t e e  o f  p e r s o n a l  p r iv a c y "  w h i c h  " i s  b r o a d  e n o u g h  

to  e n c o m p a s s  a  w o m a n 's  d e c i s i o n  w h e t h e r  o r  n o '  t o  t e r ­

m i n a t e  h e r  p r e g n a n c y . "  410 U.S. at 152-153. W c  a r e  n o w  

o f  t h e  v i e w  t h a t ,  i n  t e r m i n g  th i s  r i g h t  f u n d a m e n t a l ,  th e  

C o u r t  in  Roc r e a d  t h e  e a r l i e r  [ * 9 5 2 ]  o p i n i o n s  u p o n  

w h i c h  i t  b a s e d  i t s  d e c i s i o n  m u c h  to o  b r o a d l y .  U n l i k e  m a r ­

r i a g e ,  p r o c r e a t i o n ,  a n d  c o n t r a c e p t i o n ,  a b o r t i o n  " i n v o l v e s  

t h e  p u r p o s e f u l  t e r m i n a t i o n  o f  a  p o t e n t i a l  l i f e . "  Harris v. 

McRae. 44S U.S. 297, 325, 65 L  Ed. 2d 784, 100 S. 
Cl. 2671 (1980). T h e  a b o r t i o n  d e c i s i o n  m u s t  t h e r e f o r e  

" b e  r e c o g n i z e d  a s  sui generis, d i f f e r e n t  in  k i n d  f r o m  th e  

o t h e r s  t h a t  t h e  C o u r t  h a s  p r o t e c t e d  u n d e r  t h e  r u b r i c  o f  

p e r s o n a l  o r  f a m i l y  p r i v a c y  a n d  a u t o n o m y . "  Thornburgh 
v. American College o f Obstetricians and Gynecologists, 
supra, at 792 ( W H I T E ,  J . ,  d i s s e n t i n g ) .  O n e  c a n n o t  i g n o r e  

t h e  f a c t  t h a t  a  w o m a n  i s  n o t  i s o l a t e d  in  h e r  p r e g n a n c y ,  a n d  

t h a t  t h e  d e c i s i o n  to  a b o r t  n e c e s s a r i l y  i n v o l v e s  t h e  d e s t r u c ­

t i o n  o f  a  f e t u s .  S e e  Michael H. v. Gerald D., supra, at 
124, n.4 ( T o  l o o k  " a t  th e  a c t  w h i c h  i s  a s s e r t e d l y  th e  s u b ­

j e c t  o f  a  l i b e r t y  i n t e r e s t  in  i s o l a t i o n  f r o m  i t s  e f f e c t  u p o n  

o t h e r  p e o p l e  [ i s ]  l i k e  i n q u i r i n g  w h e t h e r  t h e r e  i s  a  l i b e r t y  

i n t e r e s t  i n  f i r i n g  a  g u n  w h e r e  th e  c a s e  a t  h a n d  h a p p e n s  l o  

i n v o l v e  i t s  d i s c h a r g e  i n t o  a n o t h e r  p e r s o n 's  b o d y " ) .

N o r  d o  t h e  h i s t o r i c a l  tr a d ii;*  : is  o f  th e  A m e r i c a n  p e o ­

p l e  s u p p o r t  t h e  v i e w  t h a t  t h e  r i g h t  t o  t e r m i n a t e  o n e 's  

p r e g n a n c y  i s  " f u n d a m e n t a l . "  T h e  c o m m o n  l a w  w h i c h  

w e  i n h e r i t e d  f r o m  E n g l a n d  m a d e  a b o r t i o n  a f t e r  " q u i c k ­

e n i n g "  a n  o f f e n s e .  A t  t h e  t i m e  o f  t h e  a d o p t i o n  o f  th e  

F o u r t e e n t h  A m e n d m e n t ,  s t a t u t o r y  p r o h i b i t i o n s  o r  r e s t r i c ­

t i o n s  o n  a b o r t i o n  w e r e  c o m m o n p l a c e ;  in  1 8 6 8 ,  a t  l e a s t  2 8  

o f  t h e  t h e n - 3 7  S t a t e s  a n d  8  T e r r i t o r i e s  h a d  s t a t u t e s  b a n ­

n i n g  o r  l i m i t i n g  a b o r t i o n .  J . M o h r ,  A b o r t i o n  in  A m e r i c a  

2 0 0  ( 1 9 7 8 ) .  B y  th e  t u r n  o f  t h e  c e n t u r y  v i r t u a l l y  e v e r y  

S l a t e  h a d  a  l a w  p r o h i b i t i n g  o r  r e s t r i c t i n g  a b o r t i o n  o n  i t s  

b o o k s .  B y  t h e  m i d d l e  o f  t h e  p r e s e n t  c e n t u r y ,  a  l i b e r a l ­

i z a t i o n  t r e n d  h a d  s e t  in .  B u t  2 1  o f  t h e  r e s t r i c t i v e  a b o r t i o n  

l a w s  in  e f f e c t  i n  1 8 6 8  s v e r c  s t i l l  in  e f f e c t  i n  1 9 7 3  w h e n  R o e  

w a s  d e c i d e d ,  a n d  a n  o v e r w h e l m i n g  m a j o r i t y  o r  t h e  S l a t e s  

p r o h i b i t e d  a b o r t i o n  u n l e s s  n e c e s s a r y  t o  p r e s e r v e  t h e  l i f e  

o r  h e a l t h  o f  t h e  m o t h e r .  Roc v. Wade, 410 U.S. at 139- 
140; id., at 176-177, n.2 ( R E H N Q U I S T ,  J „  d i s s e n t i n g ) .  

O n  t h i s  r e c o r d ,  [ * * 2 8 6 0 ]  i t  c a n  s c a r c e l y  b e  s a i d  t h a t  a n y  

d e e p l y  r o o t e d  t r a d i t i o n  o f  r e l a t i v e l y  u n r e s t r i c t e d  a b o r t i o n  

in  o u r  h i s t o r y  1 * 9 5 3 ]  s u p p o r t e d  th e  c l a s s i f i c a t i o n  o f  th e  

r i g h t  t o  a b o r t i o n  a s  " f u n d a m e n t a l "  u n d e r  t h e  D u e  P r o c e s s  

C l a u s e  o f  t h e  F o u r t e e n t h  A m e n d m e n t .

W c  d u n k ,  t h e r e f o r e ,  b o t h  in  v i e w  o f  t h i s  h i s t o r y  a n d  o f

o u r  d e c i d e d  e a s e s  d e a l i n g  w i t h  s u b s t a n t i v e  l i b e r t y  u n d e r  

t h e  D u e  P r o c e s s  C l a u s e ,  l h a t  t h e  C o u r t  w a s  m i s t a k e n  in  

Roe w h e n  i t  c l a s s i f i e d  a  w o m a n 's  d e c i s i o n  l o  t e r m i n a t e  h e r  

p r e g n a n c y  a s  a  " f u n d a m e n t a l  r i g h t "  lh a t  c o u l d  b e  a b r i d g e d  

o n l y  in  a  m a n n e r  w h i c h  w i t h s t o o d  " s t r i c t  s c r u t i n y . "  I n  s o  

c o n c l u d i n g ,  w c  r e p e a t  th e  o b s e r v a t i o n  m a d e  in  Bowers 
v. Hardwick, 478 U.S. 186, 92 L  Ed. 2d 140, 106 S. Ct. 
2841 (19S6):

" N o r  a r e  w e  i n c l i n e d  l o  t a k e  a  m o r e  e x -  

p a ; , .  v i e w  o f  o u r  a u t h o r i t y  t o  d i s c o v e r  

n e w t u  m e n t a l  r i g h t s  i m b e d d e d  in  t h e  D u e  

[ * * * 7 6 5 j  Y o c e s s  C l a u s e .  T h e  C o u r t  i s  m o s t  

v u l n e r a b l e  a n d  c o m e s  n e a r e s t  to  i l l e g i t i m a c y  

w h e n  i l  d e a l s  w i t h  j u d g e - m a d e  c o n s t i t u t i o n a l  

l a w  h a v i n g  l i t t l e  o r  n o  c o g n i z a b l e  r o o t s  i n  th e  

l a n g u a g e  o r  d e s i g n  o f  t h e  C o n s t i t u t i o n . "  Id., 
at 194.

W c  b e l i e v e  t h a t  t h e  s o r t  o f  c o n s t i t u t i o n a l l y  i m p o s e d  

a b o r t i o n  c o d e  o f  t h e  ty p e  i l l u s t r a t e d  b y  o u r  d e c i s i o n s  

f o l l o w i n g  Roc i s  i n c o n s i s t e n t  " w i th  t h e  n o t i o n  o f  a  

C o n s t i t u t i o n  c a s t  i n  g e n e r a l  t e r m s ,  a s  o u r s  i s ,  a n d  u s u a l l y  

s p e a k i n g  in  g e n e r a l  p r i n c i p l e s ,  a s  o u r s  d o c s . "  Webster v. 

Reproductive Health Services, 492 V S. at 518 ( p l u r a l i t y  

o p i n i o n ) .  T h e  C o u r t  i n  Roc r e a r  re d  l o o  f a r  w h e n  i t  a n a l o ­

g i z e d  t h e  r i g h t  t o  a b o r t  a  f e t u s  t o  t h e  r i g h t s  i n v o l v e d  in  

Bierce, Meyer, l iv in g ,  a n d  Griswold, a n d  th e r e b y  d e e m e d  

t h e  r i g h t  t o  a b o r t i o n  f u n d a m e n t a l .

11

T h e  j o i n t  o p i n i o n  o f  J U S T I C E S  O 'C O N N O R ,  

K E N N E D Y ,  a n d  S O U T E R  c a n n o t  b r i n g  i t s e l f  t o  s a y  th a t  

Roe w a s  c o r r e c t  a s  a n  o r i g i n a l  m a t t e r ,  b u t  t h e  a u t h o r s  a r c  

o f  t h e  v i e w  t h a t  " t h e  i m m e d i a t e  q u e s t i o n  i s  n o t  t h e  s o u n d ­

n e s s  o f  Roc's r e s o l u t i o n  o f  t h e  i s s u e ,  b u t  t h e  p r e c e d e n t i a l  

f o r c e  t h a t  m u s t  b e  a c c o r d e d  to  i t s  h o l d i n g . "  Ante, 505 
U.S. at 871. I n s t e a d  o f  c l a i m i n g  t h a t  Roe [ * 9 5 4 ]  w a s  c o r ­

r e c t  a s  a  m a t t e r  o f  o r i g i n a l  c o n s t i t u t i o n a l  i n t e r p r e t a t i o n ,  

t h e  o p i n i o n  t h e r e f o r e  c o n t a i n s  a n  e l a b o r a t e  d i s c u s s i o n  o f  

stare decisis. T h i s  d i s c u s s i o n  o f  th e  p r i n c i p l e  o f  stare 
decisis a p p e a r s  l o  b e  a l m o s t  e n t i r e l y  d i c t a ,  b e c a u s e  th e  

j o i n t  o p i n i o n  d o c s  n o t  a p p l y  t h a t  p r i n c i p l e  in  d e a l i n g  w i t h  

Roc. Roc d e c i d e d  t h a t  a  w o m a n  h u d  a  f u n d a m e n t a l  r ig h t  

to  a n  a b o r t i o n .  T h e  j o i n t  o p i n i o n  r e j e c t s  t h a t  v ie w .  Roc 
d e c i d e d  t h a t  a b o r t i o n  r e g u l a t i o n s  w e r e  t o  b e  s u b j e c t e d  

to  " s t r i c t  s c r u t i n y "  a n d  c o u l d  b e  j u s t i f i e d  o n l y  in  t h e  l i g h t  

o f  " c o m p e l l i n g  s t a l e  i n t e r e s t s . "  T h e  j q i n t  o p i n i o n  r e j e c t s  

t h a t  v i e w .  Ante, 555 U.S. at 872-873; s e e  Roc v. Wade, 
supra, at 162-164. Roc a n a l y z e d  a b o r t i o n  r e g u l a t i o n  u n ­

d e r  a  r i g i d  t r i m e s t e r  f r a m e w o r k ,  a  f r a m e w o r k  w h i c h  h a s  

g u i d e d  t h i s  C o u r t ' s  d e c i s i o n m a k i n g  f o r  19  y e a r s .  T h e  j o i n t  

o p i n i o n  r e j e c t s  t h a t  f r a m e w o r k .  Ante, 505 U.S. at 873.

Stare decisis i s  d e f i n e d  in  B l a c k 's  L a w  D i c t i o n a r y  a s
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m e a n i n g  " lo  a b i d e  b y , o r  a d h e r e  l o ,  d e c id e d  c a s e s . "  B l a c k 's  

L a w  D i c t i o n a r y  1 4 0 6  ( 6 th  c d .  1 9 9 0 ). W h a t e v e r  t h e  " c e n ­

t r a l  h o l d i n g "  o f  Roe lh a t  i s  l e f t  a f t e r  th e  j o i n t  o p i n i o n  f i n ­

i s h e s  d i s s e c t i n g  i t  i s  s u r e l y  n o t  t h e  r e s u l t  o f  th a t  p r i n c i p l e .  

W h i l e  p u r p o r t i n g  to  a d h e r e  t o  p r e c e d e n t ,  th e  j o i n t  o p i n i o n  

in s t e a d  r e v i s e s  i t .  Roe c o n t i n u e s  t o  e x i s t ,  b u t  o n l y  i n  th e  

w a y  a  s t o r e f r o n t  o n  a  w e s t e r n  m o v i e  s e t  e x i s t s :  a  m e r e  

f a c a d e  lo  g iv e  t h e  i l l u s i o n  o f  r e a l i t y ,  D e c i s i o n s  f o l l o w ­

in g  Roc, s u c h  a s  Akron v. Akron Center fo r  Reproductive 
Health, Inc., 462 U.S. 416, 76 L  Ed. 2d 687, 103 S. 
Ct. 2481 (1983), a n d  Thornburgh v. American College o f 
Obstetricians and Gynecologists, 476 U.S. 747, 90 L  Ed. 
2d 779, 106 S. Ct. 2169 (19S6), a r c  f r a n k l y  o v e r r u l e d  in  

p a n  u n d e r  th e  " u n d u e  b u r d e n "  s t a n d a r d  e x p o u n d e d  i n  th e  

j o i n t  o p i n i o n .  Ante, 505 U.S. at 881-884.

In  o u r  v ie w ,  a u t h e n t i c  p r i n c i p l e s  o f  stare decisis d o  

n o t  r e q u i r e  l h a t  a n y  p o r t i o n  o f  t h e  [ * * 2 8 6 1 ]  r e a s o n i n g  

in  Roe b e  k e p t  i n t a c t .  "Sturc decisis i s  n o t . . .  a  u n i v e r ­

s a l ,  i n e x o r a b l e  c o m m a n d , "  [ * * * 7 6 6 ]  e s p e c i a l l y  i n  c a s e s  

i n v o l v i n g  th e  i n t e r p r e t a t i o n  o f  t h e  F e d e r a l  C o n s t i t u t i o n .  

Dttrncl v. Coronado Oil 4  Gas Co., 285 U.S. 393, 405, 
76 L  Ed. 815, 52 S. Ct. 443 (1932) ( B r a n d c i s ,  J . ,  d i s ­

s e n t i n g ) .  E r r o n e o u s  d e c i s i o n s  in  s u c h  c o n s t i t u t i o n a l  c a s e s  

a r c  u n i q u e l y  d u r a b l e ,  b e c a u s e  c o r r e c t i o n  t l i r o u g h  l e g i s l a ­

t i v e  a c t i o n ,  s a v e  f o r  [ * 9 5 5 ]  c o n s t i t u t i o n a l  a m e n d m e n t ,  

i s  i m p o s s i b l e .  I t i s  t h e r e f o r e  o u r  d u t y  to  r e c o n s i d e r  c o n ­

s t i t u t i o n a l  i n t e r p r e t a t i o n s  l h a t  " d e p a r t  f r o m  a  p r o p e r  u n ­

d e r s t a n d i n g "  o f  t h e  C o n s t i t u t i o n .  Garcia v. San Antonio 
Metropolitan Transit Aulhc !ty, 469 U.S. at 557; s e e  

United States v. Scott. 437 U.S. 82,101. 57 L  Ed. 2d 65, 
98 S. Ct. 2187 ( 1978) ( " 'I n  c ;  c s  in v o l v in g  t h e  F e d e r a l  

C o n s t i t u t i o n , . . .  th e  C o u r t  b o w s  to  (h e  l e s s o n s  o f  e x p e ­

r i e n c e  a n d  th e  f o i c c  o f  b e t t e r  r e a s o n i n g ,  r e c o g n i z i n g  th a t  

t h e  p r o c e s s  o f  t r i a l  a n d  e r r o r ,  s o  f r u i t f u l  in  th e  p h y s i ­

c a l  s c i e n c e s ,  i s  a p p r o p r i a t e  a l s o  i n  li re  j u d i c i a l  f u n c t i o n " ’ 

' q u o t i n g  Ilumct v. Coronado Oil 4  Gas Co., supra, at 
406-408  ( B r a n d c i s ,  J . ,  d i s s e n t i n g ) ) ) ;  Smith v. Alhvright, 
321 U.S. 649, 665, SS L  Ed. 987, 64 S. Ct. 757(1944). 
O u r  c o n s t i t u t i o n a l  w a t c h  d o c s  n o l  c e a s e  m e r e l y  b e c a u s e  

w c  h a v e  s p o k e n  b e f o r e  o n  a n  i s s u e ;  w h e n  it  b e c o m e s  

c l e a r  t h a t  a  p r i o r  c o n s t i t u t i o n a l  i n t e r p r e t a t i o n  i s  u n s o u n d  

w c  a r c  o b l i g e d  t o  r e e x a m i n e  t h e  q u e s t i o n .  S e c ,  c. g., West 
Virginia Bd. o f Ed. v. Barnette, 319 U.S. 624, 642, S7 L  
Ed. 1628, 63 S. Ct. 1178(1943); Eric R. Co. v. Tompkins, 
304 U.S. 64, 74-78, 82 L  Ed. 11S8, 5 8 S. Ct. 817(1938).

T h e  j o i n t  o p i n i o n  d i s c u s s e s  s e v e r a l  stare decisis f a c ­

t o r s  w h i c h ,  i t  a s s e r t s ,  p o i n t  t o w a r d  r e t a i n i n g  a  p o r t i o n  

o f  Roc. T w o  o f  t h e s e  f a c t o r s  a r c  t h a t  th e  m a i n  " f a c t u a l  

u n d e r p i n n i n g ” o f  Roc h a s  r e m a i n e d  th e  s a m e ,  a n d  th a t  

i t s  d o c t r i n a l  f o u n d a t i o n  i s  n o  w e a k e r  n o w  th a n  i l  w a s  in  

1 9 7 3 .  Ante, 505 U.S. at 857-860. O f  c o u r s e ,  w h a t  m i g h t  

b e  r a i l e d  th e  b a s i c  f a c t s  w h i c h  g a v e  r i s e  t o  Roc h a v e  r e ­

m a i n e d  t h e  s a m e  — w o m e n  b e c o m e  p r e g n a n t ,  t h e r e  i s

a  p o i n t  s o m e w h e r e ,  d e p e n d i n g  o n  m e d i c a l  t e c h n o l o g y ,  

w h e r e  a  f e t u s  b e c o m e s  v i a b l e ,  a n d  w o m e n  g i v e  b i r t h  to  

c h i l d r e n .  B u t  t l i i s  i s  o n l y  t o  s a y  l h a t  t h e  s a m e  f a c t s  w h i c h  

g a v e  r i s e  l o  Roe w i l l  c o n t i n u e  l o  g iv e  r i s e  t o  s i m i l a r  c a s e s .  

I t  i s  n o t  a  r e a s o n ,  in  a n d  o f  i t s e l f ,  w h y  t h o s e  c a s e s  m u s t  b e  

d e c i d e d  in  th e  s a m e  i n c o r r e c t  m a n n e r  a s  w a s  t h e  f i r s t  c a s e  

t o  d e a l  w i t h  t h e  q u e s t i o n .  A n d  s u r e l y  t h e r e  i s  n o  r e q u i r e ­

m e n t ,  i n  c o n s i d e r i n g  w h e t h e r  t o  d e p a r t  f r o m  stare decisis 
i n  a  c o n s t i t u t i o n a l  c a s e ,  t h a t  a  d e c i s i o n  b e  m o r e  w r o n g  

n o w  t h a n  i l  w a s  a l  t h e  t i m e  it  w a s  r e n d e r e d .  I f  t h a t  w e r e  

t r u e ,  t h e  m o s t  o u t l a n d i s h  c o n s t i t u t i o n a l  d e c i s i o n  c o u l d  

s u r v i v e  [ * 9 5 6 ]  f o r e v e r ,  b a s e d  s i m p l y  o n  t h e  f a c t  t h a t  i t  

w a s  n o  m o r e  o u t l a n d i s h  l a t e r  th a n  i l  w a s  w h e n  o r i g i n a l l y  

r e n d e r e d .

N o r  d o c s  t h e  j o i n t  o p i n i o n  f a i t h f u l l y  f o l l o w  t h i s  a l ­

l e g e d  r e q u i r e m e n t .  T h e  o p i n i o n  f r a n k l y  c o n c l u d e s  t h a t  

Roc a n d  i t s  p r o g e n y  w e r e  w r o n g  in  f a i l i n g  t o  r e c o g n i z e  

t h a t  t h e  S t a t e 's  i n t e r e s t s  i n  m a te r n a l  h e a l t h  a n d  in  t h e  p r o ­

t e c t i o n  o f  u n b o m  h u m a n  l i f e  e x i s t  t h r o u g h o u t  p r e g n a n c y .  

Ante, 505 U.S. at 871-S73. B u t  t h e r e  i s  n o  i n d i c a t i o n  th a t  

t h e s e  c o m p o n e n t s  o f  Roc a r e  a n y  m o r e  i n c o r r e c t  a t  th i s  

j u n c t u r e  th a n  t h e y  w e r e  a t  i t s  i n c e p t i o n .

T h e  j o i n t  o p i n i o n  a l s o  p o i n t s  t o  t h e  r e l i a n c e  i n t e r e s t s  

i n v o l v e d  in  t h i s  c o n i c " !  i n  i t s  e f f o r t  l o  e x p l a i n  w h y  p r e c e ­

d e n t  m u s t  b e  f o l l o w e d  f o r  [ * * * 7 6 7 ]  p r e c e d e n t ’s  s a k e .  

C e r t a i n l y  it  i s  ' r u e  t h a t  w h e r e  r e l i a n c  i s  t r u l y  a t  i s s u e ,  a s  

i n  t h e  c a s e  o r  j u d i c i a l  d e c i s i o n s  th a t  h a v e  f o r m e d  t h e  b a ­

s i s  f o r  p r i v a t e  d e c i s i o n s ,  " c o n s i d e r a t i o n s  i n  f a v o r  o f  stare 
decisis a r c  a t  t h e i r  a c m e . "  Payne v. Tennessee, 501 U.S. al 
S2J. B u t ,  a s  t h e  j o i n t  o p i n i o n  a p p a r e n t l y  a g r e e s ,  ante, 505 
U.S. at 855-856, a n y  t r a d i t i o n a l  n o t i o n  o f  r e l i a n c e  i s  n o t  

a p p l i c a b l e  h e r e .  T h e  C o u r t  t o d a y  c u t s  b a c k  o n  t h e  p r o t e c ­

t i o n  a f f o r d e d  b y  Roe, a n d  n o  o n e  c l a i m s  l h a t  t l i i s  a c t i o n  

d e f e a t s  a n y  r e l i a n c e  i n t e r e s t  in  t h e  d i s a v o w e d  t r i m e s t e r  

f r a m e w o r k .  S i m i l a r l y ,  r e l i a n c e  i n t e r e s t s  w o u l d  n o l  b e  d i ­

m i n i s h e d  w e r e  t h e  C o u r t  t o  g o  f u r t h e r  a n d  a c k n o w l e d g e  

t h e  f u l l  e r r o r  o f  Roc, a s  " r e p r o d u c t i v e  p l a n n i n g  c o u l d  l a k e  

v i r t u a l l y  [ * * 2 8 6 2 ]  i m r n e d i a ?  a c c o u n t  o f "  t l i i s  a c t i o n .  

Ante. 505 U.S. at S56.

T h e  j o i n t  o p i n i o n  t h u s  t u r n s  t o  W i.a t  c a n  o n l y  b e  d e ­

s c r i b e d  a s  a n  u n c o n v e n t i o n a l  —  a n d  u n c o n v i n c i n g  —  n o ­

t i o n  o f  r e l i a n c e ,  a  v i e w  b a s e d  o n  t h e  s u r m i s e  t h a t  th e  

a v a i l a b i l i t y  o f  a b o r t i o n  s i n c e  Roc h a s  l e d  t o  " t w o  d e c a d e s  

o f  e c o n o m i c  a n d  s o c i a l  d e v e l o p m e n t s "  t h a t  w o u l d  b e  u n ­

d e r c u t  i f  t h e  e r r o r  o f  Roc w e r e  r e c o g n i z e d .  Ante, 505 U.S. 
at 856. T h e  j o i n t  o p i n i o n 's  a s s e r t i o n  o f  t h i s  f a c t  is  u n d e ­

v e l o p e d  a n d  to t a l l y  c o n c l u s o r y .  I n  f a c t ,  o n e  c a n n o t  b e  s u r e  

t o  w h a t  e c o n o m i c  a n d  s o c i a l  d e v e l o p m e n t s  t h e  o p i n i o n  i s  

r e f e r r i n g .  S u r e l y  i l  i s  d u b i o u s  to  s u g g e s t  t h a t  w o m e n  h a v e  

r e a c h e d  t h e i r  " p l a c e s  i n  s o c i e t y "  in  [ * 9 5 7 ]  r e l i a n c e  u p o n  

Roc, r a t h e r  t h a n  a s  a  r e s u l t  o f  t h e i r  d e t e r m i n a t i o n  to  o b t a i n  

h i g h e r  e d u c a t i o n  a n d  c o m p e t e  w i l h  m e n  in  t h e  j o b  m a r k e t ,
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a n d  o f  s o c i e t y 's  i n c r e a s i n g  r e c o g n i t i o n  o f  t h e i r  a b i l i t y  lo  

f il l p o s i t i o n s  l h a t  w e r e  p r e v i o u s l y  t h o u g h t  t o  b e  r e s e r v e d  

o n ly  f o r  m e n .  Ante, 505 U.S. at S56.

In  t h e  e n d ,  h a v i n g  f a i l e d  l o  p u l  f o r th  a n y  e v i d e n c e  to  

p r o v e  a n y  t r u e  r e l i a n c e ,  t h e  j o i n t  o p i n i o n 's  a r g u m e n t  is  

b a s e d  s o l e l y  o n  g e n e r a l i z e d  a s s e r t i o n s  a b o u t  th e  n a t i o n a l  

p s y c h e ,  o n  a  b e l i e f  t h a t  th e  p e o p l e  o f  th i s  c o u n t r y  h a v e  

g r o w n  a c c u s t o m e d  t o  th e  Roc d e c i s i o n  o v e r  th e  l a s t  1 9  

y e a r s  a n d  h a v e  " o r d e r e d  t h e i r  t h i n k i n g  a n d  l i v i n g  a r o u n d "  

i t .  Ante, 505 U.S. at 856. A s  a n  i n i t i a l  m a t t e r ,  o n e  m i g h t  i n ­

q u i r e  h o w  th e  j o i n t  o p i n i o n  c a n  v i e w  th e  " c e n t r a l  h o l d i n g "  

o f  Roe a s  s o  d e e p l y  r o o t e d  in  o u r  c o n s t i t u t i o n a l  c u l t u r e ,  

w h e n  i t  s o  c a s u a l l y  u p r o o t s  a n d  d i s p o s e s  o f  t h a t  s a m e  

d e c i s i o n 's  t r i m e s t e r  f r a m e w o r k .  F u r t h e r m o r e ,  a t  v a r i o u s  

p o in t s  in  t h e  p a s t ,  t h e  s a m e  c o u l d  h a v e  b e e n  s a i d  a b o u t  th i s  

C o u r t 's  e r r o n e o u s  d e c i s i o n s  t h a t  t h e  C o n s t i t u t i o n  a l l o w e d  

" s e p a r a t e  b u t  e q u a l "  t r e a t m e n t  o f  m i n o r i t i e s ,  s e c  Plcssy 
v. Ferguson, 163 U.S. 537, 41 L  Ed. 256, 16 S. Cl. 1138 
(1896), o r  t h a t  " l i b e r t y "  u n d e r  t h e  D u e  P r o c e s s  C l a u s e  

p r o t e c t e d  " f r e e d o m  o f  c o n t r a c t , "  s e c  Adkins v. Children's 
Hospital o f  District o f  Columbia, 261 U.S. 525, 67 L  
Ed. 785, 43 S. Cl. 394 (1923); Lochncr v. New York, 
198 U.S. 45. 49 L  Ed. 937, 25 S. Ct. 539 (1905). T h e  

" s e p a r a t e  b u t  e q u a l "  d o c t r i n e  l a s t e d  5 8  y e a r s  a f t e r  Plcssy, 
a n d  Loclincr's p r o t e c t i o n  o f  c o n t r a c t u a l  f r e e d o m  l a s t e d  

3 2  y e a r s .  H o w e v e r ,  th e  s i m p l e  f a c t  t h a t  a  g e n e r a t i o n  o r  

m o r e  h a d  g r o w n  u s e d  t o  t h e s e  m a j o r  d e c i s i o n s  d i d  n o t  p r e ­

v e n t  t h e  C o u r t  f r o m  c o r r e c t i n g  i t s  e r r o r s  in  t h o s e  c a s e s ,  

n o r  s h o u l d  il  p r e v e n t  u s  f r o m  c o r r e c t l y  i n t e r p r e t i n g  th e  

C o n s t i t u t i o n  h e r e .  S e e  Brown v. Board o f  Education, 347 
U.S. 483, 98 L  Ed. 873, 74 S. Ct. 686 (1954) ( r e j e c t i n g  

t h e  " s e p a r a t e  b u t  e q u a l "  d o c t r i n e ) ;  West Coast Hotel Co. V. 

Parrish. 300 U.S. 379, 8 1 L  Ed. 703, 5 7 S. Ct. 578(1937) 
( o v e r r u l i n g  [ * * * 7 6 8 ]  Adkins v. Children's Hospital, 
supra, in  u p h o l d i n g  W a s h i n g t o n 's  m i n i m u m  w a g e  la w ) .

A p p a r e n t l y  r e a l i z i n g  t h a t  c o n v e n t i o n a l  stare decisis 
p r i n c i p l e s  d o  n o t  s u p p o r t  i t s  p o s i t i o n ,  t h e  j o i n t  o p i n i o n  

a d v a n c e s  a  b e l i e f  t h a t  r e t a i n i n g  a  p o r t i o n  o f  Roc i s  n e c ­

e s s a r y  l o  p r o t e c t  [ * 9 5 8 ]  t h e  " l e g i t i m a c y "  o f  t h i s  C o u r t .  

Ante, 505 U.S. at 861-869. B e c a u s e  t h e  C o u r t  m u s t  t a k e  

c a r c  t o  r e n d e r  d e c i s i o n s  " g r o u n d e d  t r u l y  in  p r i n c i p l e , "  a n d  

n o t  s i m p l y  a s  p o l i t i c a l  a n d  s o c i a l  c o m p r o m i s e s ,  ante, 505 
U.S. at S65, th e  j o i n t  o p i n i o n  p r o p e r l y  d e c l a r e s  it  t o  b e  

t h i s  C o u r t ’s  d u t y  l o  i g n o r e  t h e  p u b l i c  c r i t i c i s m  a n d  p r o t e s t  

l h a t  m a y  a r i s e  a s  a  r e s u l t  o f  a  d e c i s i o n .  F e w  w o u l d  q u a r ­

r e l  w i th  t h i s  s t a t e m e n t ,  a l t h o u g h  i t  m a y  h e  d o u b t e d  t h a t  

M e m b e r s  o f  t h i s  C o u r t ,  h o l d i n g  t h e i r  t e n u r e  a s  t h e y  d o  

d u r i n g  c o n s t i t u t i o n a l  " g o o d  b e h a v i o r , "  a r c  a t  a l l  l i k e l y  l o  

b e  i n t i m i d a t e d  b y  s u c h  p u b l i c  p r o t e s t s .

B u t  t h e  j o i n t  o p i n i o n  g o e s  o n  t o  s t a t e  t h a t  w h e n  t h e  

C o u r t  " r e s o l v e s  t h e  s o r t  o f  i n t e n s e l y  d i v i s i v e  c o n t r o v e r s y  

r e f l e c t e d  i n  Roe a n d  th o s e  r a r e ,  c o m p a r a b l e  c a s e s , "  i t s  d e  ­

c i s i o n  is  e x e m p t  f r o m  r e c o n s i d e r a t i o n  u n d e r  e s t a b l i s h e d  

p r i n c i p l e s  o f  stare decisis i n  c o n s t i t u t i o n a l  c a s e s .  Ante, 
505 U.S. at 866. T h i s  i s  s j ,  th e  j o i n t  o p i n i o n  c o n t e n d s ,  

b e c a u s e  in  t h o s e  " i n t e n s e l y  d i v i s i v e "  e a s e s  t h e  C o u r t  h a s  

" c a l l e d  t h e  c o n t e n d i n g  s i d e s  o f  a  n a t i o n a l  c o n t r o v e r s y  t o  

e n d  t h e i r  n a t i o n a l  d i v i s i o n  b y  a c c e p t i n g  a  c o m m o n  m a n ­

d a t e  r o o t e d  in  t h e  C o n s t i t u t i o n , "  a n d  m u s t  t h e r e f o r e  t a k e  

s p e c i a l  c a r c  n o t  t o  b e  p e r c e i v e d  a s  " s u r r e n d e r i n g  t o  p o l i t ­

ic a l  p r e s s u r e "  a n d  c o n t i n u e d  o p p o s i t i o n .  Ante, 505 U.S. 
atS66, 867. T l i i s  i s  a  t r u l y  [ * * 2 8 6 3 ]  n o v e l  p r i n c i p l e ,  o n e  

w h i c h  is  c o n t r a r y  t o  b o t h  t h e  C o u r t ' s  h i s t o r i c a l  p r a c t i c e  

a n d  t o  t h e  C o u r t ' s  t r a d i t i o n a l  w i l l i n g n e s s  t o  t o l e r a t e  c r i t i ­

c i s m  o f  i t s  o p i n i o n s .  U n d e r  t h i s  p r i n c i p l e ,  w h e n  t h e  C o u r t  

h a s  r u l e d  o n  a  d i v i s i v e  i s s u e ,  i t  i s  a p p a r e n t l y  p r e v e n t e d  

f r o m  o v c m i l i n g  t h a t  d e c i s i o n  f o r  t h e  s o l e  r e a s o n  t h a t  it 

w a s  i n c o r r e c t ,  unless opposition to the original decision 
lius died away.

T h e  f i r s t  d i f f i c u l t y  w i l h  t h i s  p r i n c i p l e  l i e s  in  i t s  a s ­

s u m p t i o n  l h a t  c a s e s  l h a t  a r c  " i n t e n s e l y  d i v i s i v e "  c a n  b e  

r e a d i l y  d i s t i n g u i s h e d  f r o m  t h o s e  l h a t  a r c  n o l ,  T h e  q u e s ­

t i o n  o f  w h e t h e r  a  p a r t i c u l a r  i s s u e  i s  " i n t e n s e l y  d iv i s i v e "  

e n o u g h  l o  q u a l i f y  f o r  s p e c i a l  p r o t e c t i o n  is  e n t i r e l y  s u b j e c ­

t i v e  a n d  d e p e n d e n t  o n  t h e  i n d i v i d u a l  a s s u m p t i o n s  o f  t h e  

M e m b e r s  o f  t h i s  C o u r t .  In  a d d i t i o n ,  b e c a u s e  th e  C o u r t ' s  

d u t y  i s  t o  i g n o r e  p u b l i c  o p i n i o n  a n d  c r i t i c i s m  o n  i s s u e s  

t h a t  c o m e  b e f o r e  i t ,  i t s  M e m b e r s  a r c  [ * 9 5 9 ]  i n  p e r h a p s  

t h e  w o r s t  p o s i t i o n  lo  j u d g e  w h e t h e r  a  d e c i s i o n  d i v i d e s  t h e  

N a t i o n  d e e p l y  e n o u g h  t o  j u s t i f y  s u c h  u n c o m m o n  p r o t e c ­

t i o n .  A l t h o u g h  m a n y  o f  t h e  C o u r t ’s  d e c i s i o n s  d i v i d e  t h e  

p o p u l a c e  t o  a  l a r g e  d e g r e e ,  w c  h a v e  n o t  p r e v i o u s l y  o n  t h a t  

a c c o u n t  s h i e d  a w a y  f r o m  a p p l y i n g  n o r m a l  r u l e s  o f  stare 
decisis w h e n  u r g e d  l o  r e c o n s i d e r  e a r l i e r  d e c i s i o n s .  O v e r  

t h e  p a s t  2 1  y e a r s ,  f o r  e x a m p l e ,  t h e  C o u r t  h a s  o v e r r u l e d  

i n  w h o l e  o r  in  p a r t  3 4  o f  i t s  p r e v i o u s  c o n s t i t u t i o n a l  d e c i ­

s i o n s .  S e c  Payne v. Tennessee, supra, at 828-830, undn. 1 
( l i s t i n g  c a s e s ) .

T h e  j o i n t  o p i n i o n  p i c k s  o u t  a n d  d i s c u s s e s  tw o  p r i o r  

C o u r t  r u l i n g s  t h a t  i t  b e l i e v e s  a r c  o f  t h e  " i n t e n s e l y  d i v i ­

s i v e "  v a r i e ty ,  a n d  c o n c l u d e s  l h a t  t h e y  a r c  o f  c o m p a r a b l e  

d i m e n s i o n  to  Roe. Ante, 505 U.S. at 861-864 ( d i s c u s s i n g  

Lochncr [ * * * 7 6 9 ]  v. New York, supra, a n d  Plessy v, 

Ferguson, supra). It a p p e a r s  l o  u s  v e r y  o d d  i n d e e d  th a t  

t h e  j o i n t  o p i n i o n  c h o o s e s  a s  b e n c h m a r k s  tw o  c a s e s  in  

w h i c h  t h e  C o u r t  c h o s e  not t o  a d h e r e  t o  e r r o n e o u s  c o n ­

s t i t u t i o n a l  p r e c e d e n t ,  b u t  i n s t e a d  e n h a n c e d  i t s  s t a t u r e  b y  

a c k n o w l e d g i n g  a n d  c o . r c c l i n g  i t s  e r r o r ,  a p p a r e n t l y  in  v i ­

o l a t i o n  o f  t h e  j o i n t  o p i n i o n 's  " l e g i t i m a c y "  p r i n c i p l e .  S e e  

West Coast llotcl Co. v. Parrish, supra: Brown v. Board 
o f Education, supra. One m i g h t  a l s o  w o n d e r  h o w  it  i s  t h a t  

t h e  j o i n t  o p i n i o n  p u t s  t h e s e ,  a n d  n o t  o t h e r s ,  i n  th e  " i n ­

t e n s e l y  d i v i s i v e "  c a t e g o r y ,  a n d  h o w  il a s s u m e s  l h a t  t h e s e  

a r e  t h e  o n l y  t w o  l i n e s  o f  c a s e s  o f  c o m p a r a b l e  d i m e n s i o n  

to  Roe. T h e r e  is  n o  r e a s o n  to  t h i n k  l h a t  c i t h e r  l'lrssy  o r
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Lochncr p r o d u c e d  th e  s o r t  o f  p u b l i c  p r o t e s t  w h e n  t h e y  

w e r e  d e c i d e d  t h a t  Roc d i d .  T h e r e  w e r e  u n d o u b t e d l y  l a r g e  

s e g m e n t s  o f  th e  b e n c h  a n d  b a r  w h o  a g r e e d  w i l h  t h e  d i s ­

s e n t i n g  v i e w s  in  t h o s e  c a s e s ,  b u t  s u r e l y  th a t  c a n n o t  b e  

w h a t  t h e  C o u r t  m e a n s  w h e n  i t  u s e s  t h e  t e r m  " i n t e n s e l y  

d i v i s i v e , "  o r  m a n y  o t h e r  c a s e s  w o u l d  h a v e  to  b e  a d d e d  

to  th e  l i s t .  I n  t e r m s  o f  p u b l i c  p r o t e s t ,  h o w e v e r .  Roe, s o  

f a r  a s  w e  k n o w ,  w a s  u n i q u e .  B u t  j u s t  a s  t h e  C o u r t  s h o u l d  

n o l  r e s p o n d  to  t h a t  s o r t  o f  p r o t e s t  b y  r e t r e a t i n g  f r o m  th e  

d e c i s i o n  s i m p l y  lo  a l l a y  th e  c o n c e r n s  o f  t h e  p r o t e s t e r s ,  i t  

s h o u l d  l i k e w i s e  n o t  r e s p o n d  b y  d e t e r m i n i n g  t o  a d h e r e  t o  

t h e  [ * 9 6 0 ]  d e c i s i o n  a l  a l l  c o s t s  l i s t  i t  seem  l o b e  r e t r e a t ­

i n g  u n d e r  f i r e .  P u b l i c  p r o t e s t s  s h o  l i d  n o l  a l t e r  t h e  n o r m a l  

a p p l i c a t i o n  o f  stare decisis, l e s t  p e r f e c t l y  l a w f u l  p r o t e s t  

a c t i v i t y  b e  p e n a l i z e d  b y  th e  C o u r t  i t s e l f .

T a k i n g  t h e  j o i n t  o p i n i o n  o n  i t s  o w n  t e r m s ,  w c  d o u b t  

t h a t  i t s  d i s t i n c t i o n  b e t w e e n  Roe, o n  t h e  o n e  h a n d ,  a n d  

Plcssy a n d  luschner, o n  t h e  o th e r ,  w i t h s t a n d s  a n a l y s i s .  T h e  

j o i n t  o p i n i o n  a c k n o w l e d g e s  t h a t  th e  C o u r t  i m p r o v e d  i t s  

s t a t u r e  b y  o v e r r u l i n g  Plcssy in  Brown o n  a  d e e p l y  d i v i s i v e  

i s s u e .  A n d  o u r  d e c i s i o n  in  West Coast Hotel, w h i c h  o v e r ­

r u l e d  Adkins v. Children's Hospital, supra, a n d  Lochncr, 
w a s  r e n d e r e d  a t  a  t i m e  w h e n  C o n g r e s s  w a s  c o n s i d e r i n g  

P r e s i d e n t  F r a n k l i n  R o o s e v e l t ’s  p r o p o s a l  t o  " r e o r g a n i z e "  

t l i i s  C o u r t  a n d  e n a b l e  h i m  to  n a m e  s ix  a d d i t i o n a l  J u s t i c e s  

i n  t h e  e v e n t  t h a t  a n y  M e m b e r  o f  t h e  C o u r t  o v e r  t h e  a g e  

o f  7 0  d i d  n o t  e l e c t  t o  r e t i r e .  I t  i s  d i f f i c u l t  t o  i m a g i n e  a  

s i t u a t i o n  in  w h i c h  t h e  C o u r t  w o u l d  f a c e  m o r e  i n t e n s e  o p ­

p o s i t i o n  t o  a  p r i o r  r u l i n g  I l ia n  i l  d id  a t  l h a t  l i m e ,  a n d ,  u n d e r  

t h e  g e n e r a !  p r i n c i p l e  p r o c l a i m e d  in  t h e  j o i n t  o p i n i o n ,  t h e  

C o u r t  s e e m i n g l y  s h o u l d  h a v e  r e s p o n d e d  t o  t h i s  o p p o s i ­

t i o n  [ * * 2 8 6 1 ]  b y  s t u b b o r n l y  r e f u s i n g  t o  r e - e x a m i n e  th e  

Lochncr r a t i o n a l e ,  l e s t  i t  l o s e  l e g i t i m a c y  b y  a p p e a r i n g  t o  

" o v e r r u l e  u n d e r  f i r e ."  Ante, 505 U.S. at S67.

T h e  j o i n t  o p i n i o n  a g r e e s  t h a t  th e  C o u r t 's  s t a t u r e  w o u l d  

h a v e  b e e n  s e r i o u s l y  d a m a g e d  i f  i n  Brown a n d  West Coast 
Hotel i t  h a d  d u g  in  i t s  h e e l s  a n d  r e f u s e d  t o  a p p l y  n o r m a l  

p r i n c i p l e s  o '  itare decisis l o  th e  e a r l i e r  d e c i s i o n s .  B u t  t h e  

o p i n i o n  c o n t e n d s  t h a t  t h e  C o u r t  w a s  e n t i t l e d  t o  o v e r r u l e  

Plcssy a n d  Lochncr in  t h o s e  c a s e s ,  d e s p i t e  th e  e x i s t e n c e  

o f  o p p o s i t i o n  to  t h e  o r i g i n a l  d e c i s i o n s ,  o n l y  b e c a u s e  b o t h  

t h e  N a t i o n  a n d  t h e  C o u r t  h a d  l e a r n e d  n e w  l e s s o n s  in  I h e  

i n t e r i m .  T h i s  i s  a t  b e s t  a  f e e b l y  s u p p o r t e d ,  post hoc r a t i o ­

n a l i z a t i o n  f o r  t h o s e  d e c i s i o n s .

F o r  e x a m p l e ,  t h e  o p i n i o n  a s s e r t s  th a t  t h e  C o u r t  c o u l d  

j u s t i f i a b l y  o v e r r u l e  i t s  d e c i s i o n  in  Lochner o n l y  b e c a u s e  

t h e  D e p r e s s i o n  h a d  c o n v i n c e d  " m o s t  p e o p l e "  t h a t  c o n ­

s t i t u t i o n a l  [ * * * 7 7 0 ]  p r o t e c t i o n  o f  c o n t r a c t u a l  f r e e d o m  

c o n t r i b u t e d  t o  a n  e c o n o m y  [ * 9 6 1 ]  t h a t  f a i l e d  t o  p r o t e c t  

t h e  w e l f a r e  o f  a l l .  Ante, 505 U.S. at SOI. S u r e l y  t h e  j o i n t  

o p i n i o n  d o e s  n o t  m e a n  to  s u g g e s t  t h a t  p e o p l e  s a w  t h i s  

C o u r t ' s  f a i l u r e  l o  u p h o l d  m i n i m u m  w a g e  s t a t u t e s  a s  th e

c a u s e  o f  t h e  G r e a t  D e p r e s s i o n !  In  a n y  e v e n t ,  t h e  Lochncr 
C o u r t  d i d  n o t  b a s e  i t s  r u l e  u p o n  t h e  p o l i c y  j u d g m e n t  t h a t  

a n  u n r e g u l a t e d  m a r k e t  w a s  f u n d a m e n t a l  t o  a  s t a b l e  e c o n ­

o m y ;  i t  s i m p l e  b e l i e v e d ,  e r r o n e o u s l y ,  t h a t  " l i b e r t y "  u n d e r  

t h e  D u e  P r o c e s s  C l a u s e  p r o t e c t e d  t h e  " r i g h t  t o  m a k e  a  

c o n t r a c t . "  Lochncr v. New York, 198 U.S. at 53. N o r  is  

i t  t h e  c a s e  t h a t  th e  p e o p l e  o f  t l i i s  N a t i o n  o n l y  d i s c o v e r e d  

t h e  d a n g e r s  o f  e x t r e m e  l a i s s e z - f a i r e  e c o n o m i c s  b e c a u s e  o f  

t h e  D e p r e s s i o n .  S t a l e  l a w s  r e g u l a t i n g  m a x i m u m  h o u r s  a n d  

m i n i m u m  w a g e s  w e r e  i n  e x i s t e n c e  w e l l  b e f o r e  t h a t  t i m e .  

A  U ta h  s t a t u t e  o f  t h a t  s o r t  e n a c t e d  i n  1 8 9 6  w a s  i n v o l v e d  

in  o u r  d e c i s i o n  in  Holden v. Hardy, 169 U.S. 366, 42 L  
Ed. 780, 18 S. Ct. 3S3 (1898), a n d  o t h e r  S t a t e s  f o l l o w e d  

s u i t  s h o r t l y  a f t e r w a r d s ,  s e c ,  c. g., Muller v. Oregon, 208 
U.S. 412, 52 L  Ed. 551, 28 S. Ct. 324 (1908); Bunting v. 

Oregon. 243 U.S. 426, 61 L  Ed. 830 ,37S. Ct. 435(1917). 
T h e s e  s t a t u t e s  w e r e  i n d e e d  e n a c t e d  b e c a u s e  o f  a  b e l i e f  o n  

t h e  p a r t  o f  t h e i r  s p o n s o r s  t h a t  " f r e e d o m  o f  c o n t r a c t "  d i d  

n o t  p r o t e c t  t h e  w e l f a r e  o f  w o r k e r s ,  d e m o n s t r a t i n g  l h a t  t h a t  

b e l i e f  m a n i f e s t e d  i t s e l f  m o r e  th a n  a  g e n e r a t i o n  b e f o r e  th e  

G r e a t  D e p r e s s i o n .  W h e t h e r  " m o s t  p e o p l e "  h a d  c o m e  to  

s h a r e  i l  i n  t h e  h a r d  t i m e s  o f  t h e  1 9 3 0 ’s  i s ,  i n s o f a r  a s  a n y ­

t h i n g  t h e  j o i n t  o p i n i o n  a d v a n c e s ,  e n t i r e l y  s p e c u l a t i v e .  

T h e  c r u c i a l  f a i l i n g  a l  t h a t  l i m e  w a s  n o t  t h a t  w o r k e r s  w e r e  

n o t  p a i d  a  f a i r  w a g e ,  b u t  t h a t  t h e r e  w a s  n o  w o r k  a v a i l a b l e  

a t  any w a g e .

W h e n  t h e  C o u r t  f i n a l ly  r e c o g n i z e d  i t s  e r r o r  i n  West 
Coast Hotel, i l  d id  n o t  e n g a g e  in  t h e  post hoc r a t i o n a l ­

i z a t i o n  l h a t  t h e  j o i n t  o p i n i o n  a t t r i b u t e s  t o  it  t o d a y ;  i t  d id  

n o t  s t a t e  t h a t  Lochncr h a d  b e e n  b a s e d  o n  a n  e c o n o m i c  

v i e w  t h a t  h a d  f a l l e n  i n t o  d i s f a v o r ,  a n d  l h a t  i t  t h e r e f o r e  

s h o u l d  b e  o v e r r u l e d .  C l i i e f  J u s t i c e  H u g h e s  i n  h i s  o p i n i o n  

f o r  th e  C o u r t  s i m p l y  r e c o g n i z e d  w h a t  J u s t i c e  H o l m e s  h a d  

p r e v i o u s l y  r e c o g n i z e d  in  h i s  Lochncr d i s s e n t ,  t h a t  " th e  

C o n s t i t u t i o n  d o c s  n o t  s p e a k  o f  f r e e d o m  o f  c o n t r a c t . "  West 
Coast Hotel Co. v. Parrish, 300 U.S. at 391; Lochncr v. 

New York, supra, at 75 ( H o l m e s ,  [ * 9 6 2 ]  J . ,  d i s s e n t i n g )  

( " [ A ]  c o n s t i t u t i o n  is  n o t  i n t e n d e d  t o  e m b o d y  a  p a r t i c u l a r  

e c o n o m i c  t h e o r y ,  w h e t h e r  o f  p a t e r n a l i s m  a n d  t h e  o r g a n i c  

r e l a t i o n  o f  t h e  c i t i z e n  t o  t h e  S l a t e  o r  o f  laissez fairc"). 
A l t h o u g h  t h e  C o u r t  d i d  a c k n o w l e d g e  in  t h e  lx s t  p a r a g r a p h  

o f  i t s  o p i n i o n  ( h e  s t a t e  o f  a f f a i r s  d u r i n g  t h e  t h e n - c u r r e n t  

D e p r e s s i o n ,  t h e  t h e m e  o f  t h e  o p i n i o n  i s  l h a t  t h e  C o u r t  

h a d  b e e n  m i s t a k e n  a s  a  m a t t e r  o f  c o n s t i t u t i o n a l  l a w  w h e n  

i t  e m b r a c e d  " f r e e d o m  o f  c o n t r a c t "  3 2  y e a r s  p r e v i o u s l y .

T h e  j o i n t  o p i n i o n  a l s o  a g r e e s  t h a t  t h e  C o u r t  a c t e d  

p r o p e r l y  in  r e j e c t i n g  t h e  d o c t r i n e  o f  " s e p a r a t e  b u t  e q u a l "  

in  Brown. In  f a c t ,  t h e  o p i n i o n  l a u d s  Brown i n  c o m p a r ­

i n g  i t  t o  Roe. Ante, 505 U.S. at 867. T h i s  i s  s t r a n g e ,  in  

t h a t  u n d e r  t h e  o p i n i o n 's  " l e g i t i m a c y "  p r i n c i p l e  t h e  C o u r t  

w o u l d  s e e m i n g l y  h a v e  b e e n  f o r c e d  t o  a d h e r e  t o  i t s  e r r o ­

n e o u s  d e c i s i o n  in  Plcssy b e c a u s e  o f  i t s  " i n t e n s e l y  d i v i ­

s iv e "  [ * * 2 8 6 5 ]  c h a r a c t e r .  T o  u s ,  a d h e r e n c e  t o  R o e  to d a y



505 U.S. 833, *962; 112 S. Ct. 2791, **2865;
120 L  Ed. 2d 674, * * ‘ 770; 1992 U.S. LEXIS 4751

Page 54

u n d e r  th e  g u i s e  o f  " l e g i t i m a c y "  w o u l d  s c e n t  t o  r e s e m b l e  

m o r e  c l o s e l y  a d h e r e n c e  to  Plcssy o n  th e  [ * * * 7 7 1 ]  s a m e  

g r o u n d .  F o r t u n a t e l y ,  t h e  C o u r t  d id  n o t  c h o o s e  th a t  o p t i o n  

in  Brown, a n d  i n s t e a d  f r a n k l y  r e p u d i a t e d  Plcssy. T h e  j o i n t  

o p i n i o n  c o n c l u d e s  t h a t  s u c h  r e p u d i a t i o n  w a s  j u s t i f i e d  o n l y  

b e c a u s e  o f  n e w l y  d i s c o v e r e d  e v i d e n c e  t h a t  s e g r e g a t i o n  

h a d  t h e  e f f e c t  o f  t r e a t i n g  o n e  r a c e  a s  i n f e r i o r  t o  a n o t h e r .  

B u t  it  c a n  h a r d l y  b e  a r g u e d  th a t  t h i s  w a s  n o t  u r g e d  u p o n  

t h o s e  w h o  d e c i d e d  Plcssy, a s  J u s t i c e  H a r l a n  o b s e r v e d  in  

h i s  d i s s e n t  t h a t  t h e  l a w  a t  i s s u e  " p u t s  t h e  b r a n d  o f  s e r v i t u d e  

a n d  d e g r a d a t i o n  u p o n  a  l a r g e  c l a s s  o f  o u r  f c l l o w - c i l i z c n s ,  

o u r  e q u a l s  b e f o r e  t h e  l a w ."  Plcssy v. Ferguson, 163 U.S. 
at 562. It i s  c l e a r  t h a t  t h e  s a m e  a r g u m e n t s  m a d e  b e f o r e  

t h e  C o u r t  i n  Brown w e r e  m a d e  in  Plcssy a s  w e l l .  T h e  

C o u r t  in  Brown s i m p l y  r e c o g n i z e d ,  a s  J u s t i c e  H a r l a n  h a d  

r e c o g n i z e d  b e f o r e h a n d ,  t h a t  th e  F o u r t e e n t h  A m e n d m e n t  

d o e s  n o t  p e r m i t  r a c i a l  s e g r e g a t i o n .  T h e  r u l e  o f  Brown is  

n o t  t i e d  t o  p o p u l a r  o p i n i o n  a b o u t  t h e  e v i l s  o f  s e g r e g a t i o n ;  

i t  i s  a  j u d g m e n t  t h a t  I h e  E q u a l  P r o t e c t i o n  C l a u s e  d o c s  n o l  

p e r m i t  r a c i a l  s e g r e g a t i o n ,  n o  m a t t e r  w h e t h e r  t h e  p u b l i c  

m i g h t  c o m e  lo  b e l i e v e  t h a t  i t  i s  b e n e f i c i a l .  O n  t h a t 'g r o u n d  

it  s t a n d s ,  a n d  o n  l h a t  g r o u n d  [ * 9 6 3 ]  a l o n e  t h e  C o u r t  w a s  

j u s t i f i e d  in  p r o p e r l y  c o n c l u d i n g  t h a t  th e  Plcssy C o u r t  h a d  

e n r c d .

T h e r e  i s  a l s o  a  s u g g e s t i o n  in  t h e  j o i n t  o p i n i o n  t h a t  t h e  

p r o p r i e t y  o f  o v e r r u l i n g  a  " d iv i s i v e "  d e c i s i o n  d e p e n d s  in  

p a r t  o n  w h e t h e r  “ m o s t  p e o p l e "  w c u l d  n o w  a g r e e  t h a t  it 

s h o u l d  b e  o v e r r u l e d .  E i t h e r  t h e  d e m i s e  o f  o p p o s i t i o n  o r  i t s  

p r o g r e s s i o n  to  s u b s t a n t i a l  p o p u l a r  a g r e e m e n t  a p p a r e n t l y  

i s  r e q u i r e d  l o  a l l o w  th e  C o u r t  lo  r e c o n s i d e r  a  d i v i s i v e  d e ­

c i s i o n .  H o w  s u c h  a g r e e m e n t  w o u l d  b e  a s c e r t a i n e d ,  s h o r t  

o f  a  p u b l i c  o p i n i o n  p o l l ,  t h e  j o i n t  o p i n i o n  d o e s  n o t  s a y .  

B u t  s u r e l y  e v e n  t h e  s u g g e s t i o n  i s  t o t a l l y  a t  w a r  w i t h  t h e  

i d e a  o f  " l e g i t i m a c y "  in  w h o s e  n a m e  it  i s  i n v o k e d .  T h e  

J u d i c i a l  B r a n c h  d e r i v e s  i t s  l e g i t i m a c y ,  n o t  f r o m  f o l l o w ­

i n g  p u b l i c  o p i n i o n ,  b u t  f r o m  d e c i d i n g  b y  i t s  b e s t  l i g h t s  

w h e t h e r  l e g i s l a t i v e  e n a c t m e n t s  o f  t h e  p o p u l a r  b r a n c h e s  o f  

G o v e r n m e n t  c o m p o r t  w i t h  i h e  C o n s t i t u t i o n .  T h e  d o c t r i n e  

o f  stare decisis i s  a n  a d j u n c t  i f  t h i s  d u ty ,  a n d  s h o u l d  b e  

n o  m o r e  s u b j e c t  l o  t h e  v a g a r i e s  o f  p u b l i c  o p i n i o n  t h a n  is  

t h e  b a s i c  j u d i c i a l  t a s k .

T h e r e  a r c  o t h e r  r e a s o n s  w h y  th e  j o i n t  o p i n i o n 's  d i s c u s ­

s io n  o f  l e g i t i m a c y  is  u n c o n v i n c i n g  a s  w e l l .  I n  a s s u m i n g  

t h a t  t h e  C o u r t  i s  p e r c e i v e d  a s  " s u r r e n d e r i n g  to  p o l i t i c a l  

p r e s s u r e "  w h e n  i l  o v e r r u l e s  a  c o n t r o v e r s i a l  d e c i s i o n ,  ante, 
505 U.S. at 867, t h e  j o i n t  o p i n i o n  f o r g e t s  t h a t  t h e r e  a r e  t w o  

s i d e s  t o  a n y  c o n t r o v e r s y .  T h e  j o i n t  o p i n i o n  a s s e r t s  l h a t ,  in  

o r d e r  t o  p r o t e c t  i t s  l e g i t i m a c y ,  th e  C o u r t  m u s t  r e f r a i n  f r o m  

o v e r r u l i n g  a  c o n t r o v e r s i a l  d e c i s i o n  l e s t  i t  b e  v i e w e d  a s  f a ­

v o r i n g  t h o s e  w h o  o p p o s e  t h e  d e c i s i o n .  B u t  a  d e c i s i o n  to  

adhere t o  p r i o r  p r e c e d e n t  i s  s u b j e c t  t o  th e  s a m e  c r i t i c i s m ,  

f o r  in  s u c h  a  c a s e  o n e  c a n  e a s i l y  a r g u e  t h a t  t h e  C o u r t  i s  

r e s p o n d i n g  t o  t h o s e  w h o  h a v e  d e m o n s t r a t e d  in  f a v o r  o f

t h e  o r i g i n a l  d e c i s i o n .  T h e  d e c i s i o n  in  Roc h a s  e n g e n d e r e d  

l a r g e  d e m o n s t r a t i o n s ,  i n c l u d i n g  r e p e a t e d  m a r c h e s  o n  th i s  

C o u r t  a n d  o n  C o n g r e s s ,  b o t h  i n  o p p o s i t i o n  lo  a n d  in  s u p ­

p o r t  o f  t h a t  o p i n i o n .  A  d e c i s i o n  e i t h e r  w a y  o n  Roe c a n  

t h e r e f o r e  b e  p e r c e i v e d  a s  f a v o r i n g  o n e  g r o u p  o r  th e  o th e r .  

B u t  t l i i s  p e r c e i v e d  d i l e m m a  a r i s e s  o n l y  i f  o n e  a s s u m e s ,  a s  

t h e  j o i n t  o p i n i o n  d o c s ,  t h a t  th e  C o u r t  [ * 9 6 4 ]  s h o u l d  m a k e  

i t s  d e c i s i o n s  w i t h  [ * * * 7 7 2 ]  a  v i e w  to w a r d  s p e c u l a t i v e  

p u b l i c  p e r c e p t i o n s .  I f  o n e  a s s u m e s  i n s t e a d ,  a s  t h e  C o u r t  

s u r e l y  d i d  in  b o t h  Brown a n d  West Coast Hotel, l h a t  th e  

C o u r t 's  l e g i t i m a c y  i s  e n h a n c e d  b y  f a i t h f u l  i n t e r p r e t a t i o n  

o f  th e  C o n s t i t u t i o n  i r r e s p e c t i v e  o f  p u b l i c  o p p o s i t i o n ,  s u c h  

s e l f - e n g e n d e r e d  d i f f i c u l t i e s  m a y  b e  p u t  t o  o n e  s i d e .

Roc i s  n o t  t h i s  C o u r t 's  o n l y  d e c i s i o n  t o  g e n e r a t e  c o n ­

f l i c t .  O u r  d e c i s i o n s  in  s o m e  r e c e n t  c a p i t a l  c a s e s ,  a n d  in  

Bowers v. Hardwick, 478 U.S. 186, 92 L  Ed. 2d 140, 
106 S. Ct. 2841 (1986), h a v e  a l s o  e n g e n d e r e d  d e m o n s t r a ­

t i o n s  in  o p p o s i t i o n .  T l i c  j o i n t  o p i n i o n 's  m e s s a g e  to  s u c h  

p r o t e s t e r s  a p p e a r s  l o  b e  t h a t  t h e y  m u s t  c e a s e  t h e i r  a c t i v i ­

t i e s  in  o r d e r  t o  s e r v e  t h e i r  c a u s e ,  b e c a u s e  t h e i r  [ * * 2 S 6 6 ]  

p r o t e s t s  w i l l  o n l y  c e m e n t  in  p l a c e  a  d e c i s i o n  w h i c h  b y  

n o r m a l  s t a n d a r d s  o f  stare decisis s h o u l d  b e  r e c o n s i d e r e d .  

N e a r l y  a  c e n t u r y  a g o ,  J u s t i c e  D a v i d  J .  B r e w e r  o f  th i s  

C o u r t ,  in  a n  a r t i c l e  d i s c u s s i n g  c r i t i c i s m  o f  i t s  d e c i s i o n s ,  

o b s e r v e d  t h a t  " m a n y  c r i t i c i s m s  m a y  b e ,  l i k e  t h e i r  a u ­

th o r s ,  d e v o i d  o f  g o o d  t a s t e ,  b u t  b e t t e r  a l l  s o r t s  o f  c r i t i c i s m  

t h a n  n o  c r i t i c i s m  a t  a l l . "  J u s t i c e  B r e w e r  o n  " T h e  N a t i o n 's  

A n c h o r , "  57 Albany L  J. 166, 169 (1898). T h i s  w a s  g o o d  

a d v i c e  t o  th e  C o u r t  t h e n ,  a s  i t  i s  t o d a y .  S t r o n g  a n d  o f t e n  

m i s g u i d e d  c r i t i c i s m  o f  a  d e c i s i o n  s h o u l d  n o t  r e n d e r  th e  

d e c i s i o n  i m m u n e  f r o m  r e c o n s i d e r a t i o n ,  l e s t  a  f e t i s h  f o r  

l e g i t i m a c y  p e n a l i z e  f r e e d o m  o f  e x p r e s s i o n .

T h e  e n d  r e s u l t  o f  t h e  j o i n t  o p i n i o n 's  p a e a n s  o f  p r a i s e  

f o r  l e g i t i m a c y  is  t h e  e n u n c i a t i o n  o f  a  b r a n d  n e w  s t a n d a r d  

f o r  e v a l u a t i n g  s t a t e  r e g u l a t i o n  o f  a  w o m a n 's  r i g h t  t o  a b o r ­

t i o n  —  th e  " u n d u e  b u r d e n "  s t a n d a r d .  A s  i n d i c a t e d  a b o v e ,  

Roc v. Wade a d o p t e d  a  " f u n d a m e n t a l  r i g h t "  s t a n d a r d  u n ­

d e r  w h i c h  s t a t e  r e g u l a t i o n s  c o u l d  s u r v i v e  o n l y  i f  t h e y  m e t  

th e  r e q u i r e m e n t  o f  " s t r i c t  s c r u t i n y . "  W h i l e  w c  d i s a g r e e  

w i t h  t h a t  s t a n d a r d ,  i t  a t  l e x s t  h a d  a  r e c o g n i z e d  b a s i s  in  

c o n s t i t u t i o n a l  l a w  a t  t h e  t i m e  Roc w a s  d e c i d e d .  T h e  s a m e  

c a n n o t  b e  s a id  T or t h e  " u n d u e  b u r d e n "  s t a n d a r d ,  w h i c h  is  

c r e a t e d  l a r g e l y  o u t  o f  w h o l e  c l o t h  b y  th e  a u t h o r s  o f  th e  

j o i n t  o p i n i o n .  I t  i s  a  s t a n d a r d  w h i c h  e v e n  t o d a y  d o e s  n o t  

c o m m a n d  t h e  s u p p o r t  o f  a  m a j o r i t y  o f  t h i s  C o u r t .  A n d  it  

w i l l  n o t ,  w c  b e l i e v e ,  r e s u l t  [ * 9 6 5 ]  i n  t h e  s o r t  o f  " s i m p l e  

l i m i t a t i o n , "  e a s i l y  a p p l i e d ,  w h i c h  t h e  j o i n t  o p i n i o n  a n t i c ­

i p a t e s .  Ante, 505 U.S. at S55. In  s u m ,  i t  i s  a  s t a n d a r d  

w h i c h  is  n o t  b u i l t  t o  l a s t .

I n  e v a l u a t i n g  u b o r t i o n  r e g u l a t i o n s  u n d e r  t h a t  s t a n d a r d  

j u d g e s  w i l l  h a v e  to  d e c i d e  w h e t h e r  th e y  p l a c e  a  " s u b s t a n ­

t i a l  o h s l a c l c "  in  t h e  p a t h  o f  a  w o m a n  s e e k i n g  a n  a b o r t i o n .
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Ante, 505 U.S. at 877. In  t h a t  t h i s  s t a n d a r d  i s  b a s e d  e v e n  

m o r e  o n  a  j u d g e 's  s u b j e c t i v e  d e t e r m i n a t i o n s  t h a n  w a s  th e  

t r i m e s t e r  f r a m e w o r k ,  t h e  s t a n d a r d  w i l l  d o  n o t h i n g  to  p r e ­

v e n t  " j u d g e s  f r o m  r o a m i n g  a t  l a r g e  in  t h e  c o n s t i t u t i o n a l  

f i e ld "  g u i d e d  o n l y  b y  t h e i r  p e r s o n a l  v i e w s .  Griswold v. 
Connecticut, 381 U.S. at 502 ( H a r l a n ,  J „  c o n c u r r i n g  in  

j u d g m e n t ) .  B e c a u s e  th e  u n d u e  b u r d e n  s t a n d a r d  i s  p l u c k e d  

f r o m  n o w h e r e ,  t h e  q u e s t i o n  o f  w h a t  i s  a  " s u b s t a n t i a l  o b -  

s t :  l e "  t o  a b o r t i o n  w i l l  u n d o u b t e d l y  e n g e n d e r  a  v a r i e t y  o f  

c o n f l i c t i n g  v i e w s .  F o r  e x a m p l e ,  i n  t h e  v e r y  m a t t e r  b e f o r e  

u s  n o w , t h e  a u t h o r s  o f  t h e  j o i n t  o p i n i o n  w o u l d  u p h o l d  

P e n n s y l v a n i a 's  2 4 - h o u r  w a i t i n g  p e r i o d ,  c o n c l u d i n g  lh a t  a  

" p a r t i c u l a r  b u r d e n "  o n  s o m e  w o m e n  is  n o t  a  s u b s t a n t i a l  

o b s t a c l e .  Ante, 505 U.S. at 887. B u t  t h e  a u t h o r s  w o u ld  

a t  t h e  s a m e  t i m e  s t r i k e  d o w n  P e n n s y l v a n i a ' s  [ * * * 7 7 3 ]  

s p o u s a l  n o t i c e  p r o v i s i o n ,  a f t e r  f m d i n j  t h a t  in  a  " l a r g e  f r a c ­

t i o n "  o f  e a s e s  t h e  p r o v i s i o n  w i l l  b e  a  s u b s t a n t i a l  o b s t a c l e .  

Ante, 505 U.S. at 895. A n d ,  w h i l e  t h e  a u t h o r s  c o n c l u d e  

t h a t  t h e  i n f o r m e d  c o n s e n t  p r o v i s i o n s  d o  n o t  c o n s t i t u t e  a n  

" u n d u e  b u r d e n , "  J U S T I C E  S T E V E N 'S  w o u l d  h o l d  t h a t  

th e y  d o .  Ante, 505 U.S. at 920-922.

F u r t h e r m o r e ,  w h i l e  s t r i k i n g  d o w n  t h e  s p o u s a l  notice 
r e g u l a t i o n ,  t h e  j o i n t  o p i n i o n  w o u l d  u p h o l d  a  p a r e n t a l  con­
sent r e s t r i c t i o n  th a t  c e r t a i n l y  p l a c e s  v e r y  s u b s t a n t i a l  o b ­

s t a c l e s  in  t h e  p a t h  o f  a  m i n o r 's  a b o r t i o n  c h o i c e .  T h e  j o i n t  

o p i n i o n  i s  f o r t h r i g h t  in  a d m i t t i n g  t h a t  i t  d r a w s  th i s  d i s ­

t i n c t i o n  b a s e d  o n  a  p o l i c y  j u d g m e n t  l h a t  p a r e n t s  w i l l  

h a v e  t h e  b e s t  i n t e r e s t s  o f  t h e i r  c h i l d r e n  a t  h e a r t ,  w h i l e  

t h e  s a m e  i s  n o t  n e c e s s a r i l y  t r u e  o f  h u s b a n d s  a s  t o  t h e i r  

w i v e s .  Ante, 505 U.S. at 895. T h i s  m a y  o r  m a y  n o t  b e  

» c o r r e c t  j u d g m e n t ,  b u t  i t  i s  q u i n t e s s e n t i a l ^  a  l e g i s l a t i v e  

o n e .  T h e  " u n d u e  b u r d e n ” i n q u i r y  d o c s  n o t  i n  a n y  w a y  s u p ­

p l y  t h e  d i s t i n c t i o n  b e t w e e n  p a r e n t a l  c o n s e n t  a n d  [ * 9 6 6 ]  

s p o u s a i  c o n s e n t  w h i c h  t h e  j o i n t  o p i n i o n  a d o p t s .  D e s p i t e  

t h e  e f f o r t s  o f  t h e  j o i n t  o p i n i o n ,  t h e  u n d u e  b u r d e n  s t a n ­

d a r d  p r e s e n t s  n o t h i n g  m o r e  w o r k a b l e  t h a n  t h e  t r i m e s t e r  

f r a m e w o r k  w h i c h  i t  d i s c a r d s  t o d a y .  U n d e r  t h e  g u i s e  o f  

t h e  C o n s t i t u t i o n ,  t h i s  C o u r t  w i l l  s t i l l  i m p a r t  i t s  o w n  p r e f ­

e r e n c e s  o n  t h e  S t a l e s  i n  t h e  f o r m  o f  a  c o m p l e x  a b o r t i o n  

c o d e .

T h e  s u m  o f  t h e  j o i n t  o p i n i o n 's  l a b o r s  in  t h e  n a m e  

o f  stare decisis a n d  " l e g i t i m a c y "  i s  t h i s :  Roe v. Wade 
s t a n d s  a s  a  s o r t  o f  j u d i c i a l  P o t e m k i n  V i l l a g e ,  w h i c h  m a y  

b e  p o i n t e d  o u t  [ * * 2 8 6 7 ]  t o  p a s s e s - b y  a s  a  m o n u m e n t  

t o  th e  i m p o r t a n c e  o f  a d h e r i n g  t o  p r e c e d e n t .  B u t  b e h i n d  

th e  f a c a d e ,  a n  e n t i r e l y  n e w  m e t h o d  o f  a n a l y s i s ,  w i t h o u t  

a n y  r o o t s  i n  c o n s t i t u t i o n a l  l a w ,  i s  i m p o r t e d  l o  d e c i d e  th e  

c o n s t i t u t i o n a l i t y  o f  s t a t e  l a w s  r e g u l a t i n g  a b o r t i o n .  N e i t h e r  

stare decisis n o r  " l e g i t i m a c y ” a r c  t r u l y  s e r v e d  b y  s u c h  a n  

e f f o r t .

W c  h a v e  s t a t e d  a b o v e  o u r  b e l i e f  t h a t  t h e  C o n s t i t u t i o n  

d o c s  n u t  s u b j e c t  s t a l e  a b o r t i o n  r c g u l a l i o n s  t o  h e i g h t e n e d

s c r u t i n y .  A c c o r d i n g l y ,  w e  th i n k  t h a t  th e  c o r r e c t  a n a l y s i s  

i s  l h a t  s e t  f o r t h  b y  t h e  p l u r a l i t y  o p i n i o n  in  Webster. A  

w o m a n 's  i n t e r e s t  i n  h a v i n g  a n  a b o r t i o n  i s  a  f o r m  o f  l i b ­

e r t y  p r o t e c t e d  b y  t h e  D u e  P r o c e s s  C l a u s e ,  b u t  S t a l e s  m a y  

r e g u l a t e  a b o r t i o n  p r o c e d u r e s  i n  w a y s  r a t i o n a l l y  r e l a t e d  to  

a  l e g i t i m a t e  s t a t e  i n t e r e s t .  Williamson v. Lee Optical o f  
Oklahoma, Inc., 348 U.S. 483, 491, 99 L  Ed. 563, 75 S. 
Ct. 461 (1955); c f .  Stanley v. Illinois, 405 U.S. 645, 651- 
653,31L  Ed. 2d551,92 S. Ct. 1208(1972). W i th  th i s  r u l e  

in  m i n d ,  w e  e x a m i n e  e a c h  o f  t h e  c h a l l e n g e d  p r o v i s i o n s .

I l l

A

S e c t i o n  3 2 0 5  o f  th e  A c t  i m p o s e s  c e r t a i n  r e q u i r e m e n t s  

r e l a t e d  t o  t h e  i n f o r m e d  c o n s e n t  o f  a  w o m a n  s e e k i n g  

a n  a b o r t i o n .  1 8  P a .  C o n s .  S l a t .  § 3 2 0 5  ( 1 9 9 0 ) .  S e c t i o n  

3 2 0 5 ( a ) (  1 ) r e q u i r e s  t h a t  t h e  r e f e r r i n g  o r  p e r f o r m i n g  p h y s i ­

c i a n  m u s t  i n f o r m  a  w o m a n  c o n t e m p l a t i n g  a n  a b o r t i o n  o f

( i )  t h e  n a t u r e  o f  t h e  p r o c e d u r e  a n d  th e  r i s k s  a n d  a l t e r n a ­

t i v e s  l h a t  a  r e a s o n a b l e  p a t i e n t  w o u l d  f in d  m a t e r i a l ;  ( i i )  

th e  f e t u s '  p r o b a b l e  g e s t a t i o n a l  [ * 9 6 7 ]  a g e ;  a n d  ( i i i )  t h e  

m e d i c a l  r i s k s  i n v o l v e d  in  c a r r y i n g  h e r  p r e g n a n c y  to  t e r m .  

S e c t i o n  3 2 0 5 ( a ) ( 2 )  r e q u i r e s  a  p h y s i c i a n  o r  a  n o n p h y s i c i a n  

c o u n s e l o r  to  i n f c  m i  th e  w o m a n  t h a t  ( i )  t h e  s t a t e  h e a l t h  d e ­

p a r t m e n t  p u b l i s h e s  f r e e  [ * * * 7 7 4 ]  m a t e r i a l s  d e s c r i b i n g  

th e  f e t u s  a t  d i f f e r e n t  s t a g e s  a n d  l i s t i n g  a b o r t i o n  a l t e r n a ­

t i v e s ;  ( i i )  m e d i c a l  a s s i s t a n c e  b e n e f i t s  m a y  b e  a v a i l a b l e  

f o r  p r e n a t a l ,  c h i l d b i r t h ,  a n d  n e o n a t a l  c a r c ;  a n d  ( i i i )  t h e  

c h i l d ’s  f a t h e r  i s  l i a b l e  f o r  c h i l d  s u p p o r t .  T h e  A c t  u l s o  i m ­

p o s e s  a  2 4 - h o u r  w a i t i n g  j i c r i o d  b e t w e e n  th e  t i m e  lh a t  t h e  

w o m a n  r e c e i v e s  t h e  r e q u i r e d  i n f o r m a t i o n  a n d  t h e  t i m e  

t h a t  t h e  p h y s i c i a n  i s  a l l o w e d  t o  p e r f o r m  t h e  a b o r t i o n .  S e e  

A p p e n d i x  t o  o p i n i o n  o f  O 'C O N N O R ,  K E N N E D Y , a n d  

S O U T E R ,  J J . ,  ante, 505 U.S. al 902-904.

T l i i s  C o u r t  h a s  h e l d  t h a t  i t  i s  c e r t a i n l y  w i th i n  th e  

p r o v i n c e  o f  t h e  S t a t e s  t o  r e q u i r e  a  w o m a n 's  v o l u n t a r y  

a n d  i n f o m i c d  c o n s e n t  t o  a n  a b o r t i o n .  S e c  Thornburgh 
v. American College o f Obstetricians and Gynecologists, 
476 U.S. at 760. H e r e ,  P e n n s y l v a n i a  s e e k s  t o  f u r t h e r  i t s  

l e g i t i m a t e  i n t e r e s t  i n  o b t a i n i n g  i n f o n n e d  c o n s e n t  b y  e n ­

s u r i n g  t h a t  e a c h  w o m a n  " i s  a w a r e  n o l  o n l y  o r  th e  r e a s o n s  

f o r  h a v i n g  a n  a b o r t i o n ,  b u t  a l s o  o f  t h e  r i s k s  a s s o c i a t e d  

w i t h  a n  a b o r t i o n  a n d  t h e  a v a i l a b i l i t y  o f  a s s i s t a n c e  t h a t  

m i g h t  m a k e  t h e  a l t e r n a t i v e  o f  n o r m a l  c h i l d b i r t h  m o r e  a t ­

t r a c t i v e  t h a n  it  m i g h t  o t h e r w i s e  a p p e a r . ” Id., at 798-799 
( W H I T E .  J „  d i s s e n t i n g ) .

[ * * * L E i l H R 2 C ]  [ 2 C ] W c  c o n c l u d e  th a t  th i s  p r o v i s i o n  

o f  t h e  s t a t u t e  i s  r a t i o n a l l y  r e l a t e d  t o  th e  S t a t e 's  i n t e r e s t  in  

a s s u r i n g  th a t  a  w o m a n 's  c o n s e n t  t o  a n  a b o r t i o n  b e  a  f u l l y  

i n f o r m e d  d e c i s i o n .

Section 3205(a)(1) requires a physician to disclose
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c e r t a i n  i n f o r m a t i o n  a b o u t  t h e  a b o r t i o n  p r o c e d u r e  a n d  i t s  

r i s k s  a n d  a l t e r n a t i v e s .  T h i s  r e q u i r e m e n t  i s  c e r t a i n l y  n o  

l a r g e  b u r d e n ,  a s  t h e  C o u r t  o f  A p p e a l s  f o u n d  t h a t  " t h e  

r e c o r d  s h o w s  l h a t  th e  c l i n i c s ,  w i th o u t  e x c e p t i o n ,  i n s i s t  o n  

p r o v i d i n g  th i s  i n f o r m a t i o n  t o  s v o m c n  b e f o r e  a n  a b o r t i o n  i s  

p e r f o r m e d . "  947 F.2d at 703. W c  a r c  o f  t h e  v i e w  t h a t  t l i i s  

i n f o r m a t i o n  " c l e a r l y  i s  r e l a t e d  t o  m a t e r n a l  h e a l t h  a n d  to  

t h e  S t a t e 's  l e g i t i m a t e  p u r p o s e  in  r e q u i r i n g  i n f o r m e d  c o n ­

s e n t . "  Akmn  v. [ * 9 6 8 ]  Akmn Center fo r  Reproductive 
Health, Inc., 462 U.S. at 446. A n  a c c u r a t e  d e s c r i p t i o n  

o f  t h e  g e s t a t i o n a l  a g e  o f  th e  f e t u s  a n d  o f  t h e  r i s k s  i n ­

v o lv e d  in  c a r r y i n g  a  c h i l d  t o  t e r m  h e l p s  t o  f u r t h e r  b o t h  

t h o s e  i n t e r e s t s  a n d  th e  S t a l e 's  l e g i t i m a t e  i n t e r e s t  i n  u n ­

b o m  h u m a n  l i f e .  S e e  id., at 445-446, n.37 ( r e q u i r e d  d i s ­

c l o s u r e  o f  g e s t a t i o n a l  a g e  o f  t h e  f e t u s  " c e r t a i n l y  is  n o t  

o b j e c t i o n a b l e " ) .  A l t h o u g h  p e t i t i o n e r s  c o n t e n d  t h a t  i t  i s  

u n r e a s o n a b l e  f o r  th e  S t a t e  t o  r e q u i r e  t h a t  a  p h y s i c i a n ,  a s  

[ * * 2 8 6 S ]  o p p o s e d  to  a  n o n p h y s i c i a n  c o u n s e l o r ,  d i s c l o s e  

t h i s  i n f o r m a t i o n ,  w c  a g r e e  w i t h  t h e  C o u r t  o f  A p p e a l s  t h a t  

a  S t a t e  " m a y  r a t i o n a l l y  d e c i d e  t h a t  p h y s i c i a n s  a r c  b e t ­

t e r  q u a l i f i e d  t h a n  c o u n s e l o r s  t o  im p a r t  t h i s  i n f o r m a t i o n  

a n d  a n s w e r  q u e s t i o n s  a b o u t  t h e  m e d ic a l  a s p e c t s  o f  th e  

a v a i l a b l e  a l t e r n a t i v e s . "  947 F.2d at 704.

S e c t i o n  3 2 0 5 ( a ) ( 2 )  c o m p e l s  th e  d i s c l o s u r e ,  b y  a  p h y s i ­

c i a n  o r  a  c o u n s e l o r ,  o f  i n f o r m a t i o n  c o n c e r n i n g  t h e  a v a i l ­

a b i l i t y  o f  p a t e r n a l  c h i ld  s u p p o r t  a n d  s t a t e - f u n d e d  a l t e r ­

n a t i v e s  i f  t h e  w o m a n  d e c i d e s  t o  p r o c e e d  w i t h  h e r  p r e g ­

n a n c y .  H e r e  a g a i n ,  th e  C o u r t  o f  A p p e a l s  o b s e r v e d  t h a t  

" t h e  r e c o r d  i n d i c a t e s  t h a t  m o s t  c l i n i c s  a l r e a d y  r e q u i r e  t h a t  

a  c o u n s e l o r  c o n s u l t  in  p e r s o n  w i t h  th e  w o m a n  a b o u t  a l ­

t e r n a t i v e s  t o  a b o r t i o n  b e f o r e  t h e  a b o r t i o n  i s  p e r f o r m e d . "  

Id., at 704-705. A n d  p e t i t i o n e r s  d o  n o t  c l a i m  t h a t  th e  

i n f o r m a t i o n  r e q u i r e d  to  b e  d i s c l o s e d  b y  s t a t u t e  i s  in  a n y  

w a y  f a l s e  [ * * * 7 7 5 ]  o r  i n a c c u r a t e ;  i n d e e d ,  t h e  C o u r t  

o f  A p p e a l s  f o u n d  i t  t o  l>c " r e l e v a n t ,  a c c u r a t e ,  a n d  n o n ­

i n f l a m m a t o r y . "  Id., at 705. W e  c o n c l u d e  t h a t  th i s  r e q u i r e d  

p r e s e n t a t i o n  o f  " b a l a n c e d  i n f o r m a t i o n "  i s  r a t i o n a l l y  r e ­

l a t e d  t o  t h e  S t a l e 's  l e g i t i m a t e  i n t e r e s t  i n  e n s u r i n g  l h a t  

t h e  w o m a n 's  c o n s e n t  i s  t r u l y  i n f o r m e d ,  Thornburgh v. 
American College o f Obstetricians and Gynecologists, 
476 U.S. at S30 ( O 'C O N N O R ,  J . ,  d i s s e n t i n g ) ,  a n d  in  

a d d i t i o n  f u r t h e r s  t h e  S t a t e 's  i n t e r e s t  i n  p r e s e r v i n g  u n b o r n  

l i f e .  T h a t  t h e  i n f o r m a t i o n  m i g h t  c r e a t e  s o m e  u n c e r t a i n t y  

a n d  p e r s u a d e  s o m e  w o m e n  l o  f o r g o  a b o r t i o n s  d o c s  n o t  

l e a d  lo  t h e  c o n c l u s i o n  l h a t  t h e  C o n s t i t u t i o n  f o r b i d s  th e  

p r o v i s i o n  o f  s u c h  i n f o r m a t i o n .  I n d e e d ,  i t  o n l y  d e m o n ­

s t r a t e s  t h a t  t h i s  i n f o n n a t i o n  m i g h t  [ * 9 6 9 ]  v e r y  w e l l  

m a k e  a  d i f f e r e n c e ,  a n d  t h a t  i l  i s  t h e r e f o r e  r e l e v a n t  t o  a  

w o m a n 's  i n f o r m e d  c h o i c e .  C f .  id., at SOI ( W H I T E ,  J . ,  

d i s s e n t i n g )  ( " 1  r  o s t e n s i b l e  o b j e c t i v e  o f  Roc v. Wade is  

n o t  m a x i m i z i n g  t h e  n u m b e r  o f  a b o r t i o n s ,  b u t  m a x i m i z i n g  

c h o i c e " ) .  W c  a c k n o w l e d g e  t h a t  in  Thornburgh t h i s  C o u r t  

s t r u c k  d o w n  i n f o r m e d  c o n s e n t  r e q u i r e m e n t s  s i m i l a r  t o  th e

o n e s  a t  i s s u e  h e r e .  S e c  id., at 760-764. I t  i s  c l e a r ,  h o w ­

e v e r ,  t h a t  w h i l e  t h e  d e t a i l e d  f r a m e w o r k  o f  Roe l e d  lo  th e  

C o u r t 's  i n v a l i d a t i o n  o f  t h o s e  i n f o r m a t i o n a l  r e q u i r e m e n t s ,  

t h e y  " w o u l d  h a v e  b e e n  s u s t a i n e d  u n d e r  a n y  t r a d i t i o n a l  

s t a n d a r d  o f  j u d i c i a l  r e v i e w ,  . . .  o r  f o r  a n y  o t h e r  s u r g i ­

c a l  p r o c e d u r e  e x c e p t  a b o r t i o n . "  Webster v. Reproductive 
Health Services, 492 U.S. a / ^ 7 7 ( p l u r a l i t y  o p i n i o n )  ( c i t ­

i n g  Thornburgh v. American C:.L.ge o f  Obstetricians and 
Gynecologists, 476 U.S. at S02 ( W H I T E ,  J . ,  d i s s e n t i n g ) ;  

id., at 783 ( B u r g e r ,  C .  J . ,  d i s s e n t i n g ) ) .  I n  l i g h t  o f  o u r  

r e j e c t i o n  o f  Roe's " f u n d a m e n t a l  r i g h t "  a p p r o a c h  to  th i s  

s u b j e c t ,  w c  d o  n o t  r e g a r d  Thornburgh a s  c o n t r o l l i n g .

F o r  t h e  s a m e  r e a s o n ,  w c  d o  n o l  f e e l  b o u n d  t o  f o l ­

l o w  t l i i s  C o u r t ' s  p r e v i o u s  h o l d i n g  t h a t  a  S t a t e 's  2 4 - h o u r  

m a n d a t o r y  w a i t i n g  p e r i o d  i s  u n c o n s t i t u t i o n a l .  S e e  Akmn 
v. Akmr, Center fo r  Reproductive Health, Inc., supra, at 
449-45i. P e t i t i o n e r s  a r c  c o r r e c t  t h a t  s u c h  a  p r o v i s i o n  w i l l  

r e s u l t  in  d e l a y s  f o r  s o m e  w o m e n  t h a t  m i g h t  n o t  o t h e r w i s e  

e x i s t ,  t h e r e f o r e  p l a c i n g  a  b u r d e n  o n  t h e i r  l i b e r ty .  B u t  th e  

p r o v i s i o n  in  n o  w a y  p r o h i b i t s  a b o r t i o n s  in d  t h e  i n f o r m e d  

c o n s e n t  a n d  w a i t i n g  p e r i o d  r e q u i r e m e n t s  d o  n o t  a p p l y  in  

t h e  e a s e  o f  a  m e d i c a l  e m e r g e n c y .  S e e  1 8  P a .  C o n s .  S t a t .  § §  

3 2 0 5 ( a ) ,  ( b )  ( 1 9 9 0 ) .  W c  a r c  o f  t h e  v i e w  t h a t ,  i n  p r o v i d i n g  

l i m e  f o r  r e f l e c t i o n  a n d  r e c o n s i d e r a t i o n ,  t h e  w a i t i n g  p e r i o d  

h e l p s  e n s u r e  t h a t  a  w o m a n 's  d e c i s i o n  to  a b o r t  i s  a  w e l l -  

c o n s i d e r e d  o n e ,  a n d  r e a s o n a b l y  f u r t h e r s  t h e  S t a t e 's  l e g i t ­

i m a t e  i n t e r e s t  i n  m a t e r n a l  h e a l t h  a n d  in  t h e  u n b o m  l i f e  

o f  t h e  f e t u s .  I t " i s  s u r e l y  a  s m a l l  c o s t  t o  i m p o s e  t o  e n s u r e  

t h a t  t h e  w o m a n 's  d e c i s i o n  is  w e l l  c o n s i d e r e d  in  l i g h t  o f  

i t s  c e r t a i n  a n d  i r r e p a r a b l e  c o n s e q u e n c e s  [ * 9 7 0 ]  o n  f e t a l  

l i f e ,  a n d  t h e  p o s s i b l e  e f f e c t s  o n  h e i  o w n . ”  462 U.S. at 474 
( O 'C O N N O R ,  J . ,  d i s s e n t i n g ) .

B

[ * * * L E d l I R 4 C ]  [ 4 C ] I n  a d d i t i o n  to  p r o v i d i n g  h e r  o w n  

i n f o r m e d  c o n s e n t ,  b e f o r e  a n  u n c m a n c i p a l c d  w o m a n  u n ­

d e r  t h e  a g e  o f  1 8  m a y  o b t a i n  a n  a b o r t i o n  s h e  [ * * 2 8 6 9 ]  

m u s t  e i t h e r  f u m i s l i  t h e  c o n s e n t  o f  o n e  o f  h e r  p a r e n t s ,  o r  

m u s t  o p t  f o r  [ * * * 7 7 6 ]  t h e  j u d i c i a l  p r o c e d u r e  t h a t  a l l o w s  

h e r  t o  b y p a s s  t h e  c o n s e n t  r e q u i r e m e n t .  U n d e r  t h e  j u d i c i a l  

b y p a s s  o p t i o n ,  a  m i n o r  c a n  o b t a i n  a n  a b o r t i o n  i f  a  s l a t e  

c o u r t  f in d s  t h a t  s h e  i s  c a p a b l e  o f  g i v i n g  h e r  i n f o r m e d  c o n ­

s e n t  a n d  h a s  i n d e e d  g i v e n  s u c h  c o n s e n t ,  or  d e t e r m i n e s  

t h a t  a n  a b o r t i o n  i s  i n  h e r  b e s t  i n t e r e s t s .  R e c o r d s  o f  t h e s e  

c o u r t  p r o c e e d i n g s  a r c  k e p t  c o n f i d e n t i a l .  T h e  A c t  d i r e c t s  

th e  s t a l e  t r i a l  c o u r t  t o  r e n d e r  a  d e c i s i o n  w U h i n  t h r e e  d a y s  

o f  t h e  w o m a n 's  a p p l i c a t i o n ,  a n d  t h e  e n t i r e  p r o c e d u r e ,  i n ­

c l u d i n g  a p p e a l  t o  P e n n s y l v a n i a  S u p e r i o r  C o u r t ,  i s  t o  l a s t  

n o  l o n g e r  t h a n  e i g h t  b u s i n e s s  d a y s .  T h e  p a r e n t a l  c o n s e n t  

r e q u i r e m e n t  d o c s  n o t  a p p l y  i n  t h e  e a s e  o f  a  m e d i c a l  e m e r ­

g e n c y .  1 8  P a .  C o n s .  S t a t .  § 3 2 0 6  ( 1 9 9 0 ) .  S e e  A p p e n d i x  to  

o p i n i o n  o f  O 'C O N N O R ,  K E N N E D Y ,  a n d  S O U T E R .  J J . ,  

ante, 505 U.S. at 904-906.
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T h i s  p r o v i s i o n  is  e n t i r e l y  c o n s i s t e n t  w i t h  t h i s  C o u r t 's  

p r e v i o u s  d e c i s i o n s  i n v o l v i n g  p a r e n t a l  c o n s e n t  r e q u i r e ­

m e n t s .  S e e  Planned Parenthood Assn. o f  Kansas City, 
Mo., Inc. v. Ashcroft, 462 U.S. 476, 76 L  Ed. 2d 733, 
103 S. Ct. 2517 (1983) ( u p h o l d i n g  p a r e n t a l  c o n s e n t  r e ­

q u i r e m e n t  w i th  a  s i m i l a r  j u d i c i a l  b y p a s s  o p t i o n ) ;  Akron 
v. Akron Center fo r  Reproductive Health, Inc., supra, al 
439-440  ( a p p r o v i n g  o f  p a r e n t a l  c o n s e n t  s t a t u t e s  l h a t  i n ­

c l u d e  a  j u d i c i a l  b y p a s s  o p t i o n  a l l o w i n g  a  p r e g n a n t  m i n o r  

l o  " d e m o n s t r a t e  t h a t  s h e  i s  s u f f i c i e n t l y  m a t u r e  t o  m a k e  th e  

a b o r t i o n  d e c i s i o n  h e r s e l f  o r  l h a t .  d e s p i t e  h e r  i m m a t u r i t y ,  

a n  a b o r t i o n  w o u ld  b e  in  h e r  b e s t  i n t e r e s t s " ) ;  Bcllotti v. 

Baiid, 443 U.S. 622, 61 L  Ed. 2d 797, 99 S. Cl. 3035
(1979).

W c  t h i n k  it b e y o n d  d i s p u t e  t h a t  a  S t a l e  " h a s  a  s t r o n g  

a n d  l e g i t i m a t e  i n t e r e s t  in  t h e  w e l f a r e  o f  i t s  y o u n g  c i t i z e n s ,  

w h o s e  i m m a t u r i t y ,  i n e x p e r i e n c e ,  a n d  l a c k  o f  j u d g m e n t  

m a y  s o m e t i m e s  [ * 9 7 1 ]  i m p a i r  t h e i r  a b i l i t y  t o  e x e r c i s e  

t h e i r  r i g h t s  w is e ly ."  Hodgson v. Minnesota, 497 U.S. at 
444  ( o p i n i o n  o f  S T E V E N S ,  J . ) .  A  r e q u i r e m e n t  o f  p a r e n t a l  

c o n s e n t  l o  a b o r t i o n ,  l i k e  m y r i a d  o t h e r  r e s t r i c t i o n s  p l a c e d  

u p o n  m i n o r s  in  o t h e r  c o n t e x t s ,  i s  r e a s o n a b l y  d e s i g n e d  

t o  f u r t h e r  t h i s  i m p o r t a n t  a n d  l e g i t i m a t e  s t a t e  in t e r e s t .  In  

o u r  v ie w ,  i l  i s  e n t i r e l y  " r a t i o n a l  a n d  f a i r  f o r  t h e  S t a l e  lo  

c o n c l u d e  t h a t ,  in  m o s t  i n s t a n c e s ,  t h e  f a m i l y  w i l l  s t r i v e  

l o  g iv e  a  l o n e l y  o r  e v e n  t e r r i f i e d  m i n o r  a d v i c e  t h a t  i s  

b o t h  c o m p a s s i o n a t e  a n d  m a t u r e . "  Ohio v. Akron Center 
for Reproductive Health, 497 U.S. at 520 ( o p i n i o n  o f  

K E N N E D Y ,  J , ) ;  s e e  a l s o  Planned Parenthood o f Ccn'ral 
Mo. v. Danforth, 42S U.S. at 91 ( S t e w a r t ,  J . ,  c o n c u r r i n g )  

( " T h e r e  c a n  b e  l i t t l e  d o u b t  l h a t  t h e  S t a t e  f u r t h e r s  a  c o n s t i ­

t u t i o n a l l y  p e r m i s s i b l e  e n d  b y  e n c o u r a g i n g  a n  u n m a r r i e d  

p r e g n a n t  m i n o r  t o  s e e k  th e  h e l p  a n d  a d v i c e  o f  h e r  p a r e n t s  

i n  m a k i n g  t h e  v e r y  i m p o r t a n t  d e c i s i o n  w h e t h e r  o r  n o t  

to  b e a r  a  c h i l d " ) .  W e  t h u s  c o n c l u d e  t h a t  P e n n s y l v a n i a 's  

p a r e n t a l  c o n s e n t  r e q u i r e m e n t  s h o u l d  b e  u p h e l d .

C

S e c t i o n  3 2 0 9  o f  th e  A c t  c o n t a i n s  t h e  s p o u s a l  n o t i f i ­

c a t i o n  p r o v i s i o n .  I t r e q u i r e s  t h a t ,  b e f o r e  a  p h y s i c i a n  m a y  

p e r f o r m  a n  a b o r t i o n  o n  a  m a r r i e d  w o m a n ,  t h e  w o m a n  

m u s t  s i g n  a  s t a t e m e n t  i n d i c a t i n g  t h a t  s h e  h a s  n o t i f i e d  h e r  

h u s b a n d  o f  h e r  p l a n n e d  [ * * * 7 7 7 ]  a b o r t i o n .  A  w o m a n  is  

n o t  r e q u i r e d  t o  n o t i f y  h e r  h u s b a n d  i f  ( 1 )  h e r  h u s b a n d  i s  n o t  

t h e  f a t h e r ,  ( 2 )  h e r  h u s b a n d ,  a f t e r  d i l i g e n t  e f f o r t ,  c a n n o t  b e  

l o c a t e d ,  ( 3 )  t h e  p r e g n a n c y  i s  t h e  r e s u l t  o f  a  s p o u s a l  s e x u a l  

a s s a u l t  l h a t  h a s  b e e n  r e p o r t e d  lo  th e  a u t h o r i t i e s ,  o r  ( 4 )  th e  

w o m a n  h a s  r e a s o n  t o  b e l i e v e  t h a t  n o t i f y i n g  h e r  h u s b a n d  is  

l i k e l y  t o  r e s u l t  i n  t h e  i n f l i c t i o n  o f  b o d i l y  i n j u r y  u p o n  h e r  

b y  h i m  o r  b y  a n o t h e r  i n d i v i d u a l ,  In  a d d i t i o n ,  a  w o m a n  is  

e x e m p t e d  f r o m  th e  n o t i f i c a t i o n  r e q u i r e m e n t  in  t h e  c a s e  o f  

a  m e d i c a l  e m e r g e n c y .  18  P a .  C o n s .  S t a t .  §  3 2 0 9  ( 1 9 9 0 ) .  

S e e  A p p e n d i x  t o  o p i n i o n  o f  O ’C O N N O R ,  K E N N E D Y ,

a n d  S O U T E R ,  J J . ,  ante, 505 U.S. at 908-909.

[ * 9 7 2 ]  W c  f i r s t  e m p h a s i z e  l h a t  P e n n s y l v a n i a  h a s  n o t  

i m p o s e d  a  s p o u s a l  consent r e q u i r e m e n t  o f  t h e  ty p e  th e  

C o u r t  s t r u c k  d o w n  in  Planned Parenthood o f Central Mo. 
v. Danforth, 428 U.S. at 67-72. M i s s o u r i 's  s p o u s a l  c o n ­

s e n t  p r o v i s i o n  s v a s  i n v a l i d a t e d  in  t h a t  c a s e  b e c a u s e  o f  th e  

C o u r t ' s  v i e w  t h a t  i t  u n c o n s t i t u t i o n a l l y  [ * * 2 8 7 0 ]  g r a n t e d  

t o  t h e  h u s b a n d  " a  v e t o  p o w e r  e x e r c i s a b l e  f o r  a n y  r e a s o n  

w h a t s o e v e r  o r  f o r  n o  r e a s o n  a t  a l l , "  Id., al 71. B u t  the. 

p r o v i s i o n  h e r e  i n v o l v e s  a  m u c h  l e s s  i n t r u s i v e  r e q u i r e m e n t  

o f  s p o u s a l  notification, n o t  c o n s e n t .  S u c h  a  l a w  r e q u i r i n g  

o n l y  n o t i c e  t o  t h e  h u s b a n d  " d o c s  n o t  g iv e  a n y  t h i r d  p a r t y  

t h e  l e g a l  r i g h t  t o  m a k e  t h e  [ w o m a n 's ]  d e c i s i o n  f o r  h e r ,  

o r  t o  p r e v e n t  h e r  f r o m  o b t a i n i n g  a n  a b o r t i o n  s h o u l d  s h e  

c h o o s e  t o  h a v e  o n e  p e r f o r m e d . "  Hodgson v. Minnesota, 
supra, at 496 ( K E N N E D Y ,  J . ,  c o n c u r r i n g  in  j u d g m e n t  

i n  p a r t  a n d  d i s s e n t i n g  in  p a r t ) ;  s e c  H. L  v. Mathcson, 
450 U.S. at 411, n.17. Danforth th u s  d o c s  n o t  c o n t r o l  o u r  

a n a l y s i s .  P e t i t i o n e r s  c o n t e n d  t h a t  i l s h o u l d ,  h o w e v e r ;  t h e y  

a r g u e  t h a t  t h e  r e a l  e f T c c t  o f  s u c h  a  n o t i c e  r e q u i r e m e n t  is  

t o  g i v e  t h e  p o w e r  t o  h u s b a n d s  t o  v e t o  a  w o m a n 's  a b o r t i o n  

c h o i c e .  T h e  D i s t r i c t  C o u r t  i n d e e d  f o u n d  t h a t  th e  n o t i f i c a ­

t i o n  p r o v i s i o n  c r e a t e d  a  r i s k  t h a t  s o m e  w o m a n  w h o  w o u ld  

o t h e r w i s e  h a v e  a n  a b o r t i o n  w i l l  b e  p r e v e n t e d  f r o m  h a v i n g  

o n e .  947 F.2d at 712. F o r  e x a m p l e ,  p e t i t i o n e r s  a r g u e ,  

m a n y  n o t i f i e d  h u s b a n d s  w i l l  p r e v e n t  a b o r t i o n s  t h r o u g h  

p h y s i c a l  f o r c e ,  p s y c h o l o g i c a l  c o e r c i o n ,  a n d  o t h e r  t y p e s  

o f  t h r e a t s .  B u t  P e n n s y l v a n i a  h a s  i n c o r p o r a t e d  e x c e p t i o n s  

in  t h e  n o t i c e  p r o v i s i o n  in  a n  a t t e m p t  t o  d e a l  w i t h  t h e s e  

p r o b l e m s .  F o r  i n s t a n c e ,  a  w o m a n  n e e d  n o t  n o t i f y  h e r  

h u s b a n d  i f  t h e  p r e g n a n c y  i s  th e  r e s u l t  o f  a  r e p o r t e d  s e x ­

u a l  a s s a u l t ,  o r  i f  s h e  h a s  r e a s o n  t o  b e l i e v e  t h a t  s h e  w o u ld  

s u f f e r  b o d i l y  i n j u r y  a s  a  r e s u l t  o f  t h e  n o t i f i c a t i o n .  1 8  P a . 

C o n s .  S l a t .  §  3 2 0 9 ( b )  ( 1 9 9 0 ) .  F u r t h e r m o r e ,  b e c a u s e  th i s  

i s  a  f a c i a l  c h a l l e n g e  t o  t h e  A c t ,  i t  i s  i n s u f f i c i e n t  f o r  p e ­

t i t i o n e r s  t o  s h o w  l h a t  t h e  n o t i f i c a t i o n  p r o v i s i o n  " m i g h t  

o p e r a t e  u n c o n s t i t u t i o n a l l y  u n d e r  s o m e  c o n c e i v a b l e  s e t  o f  

c i r c u m s t a n c e s . "  United Stales v. Salerno, 481 U.S. 739, 
745, 95 L  Ed. 2d 697, 107 S. Ct. 2095 (1987). T i t u s ,  it  

i s  n o t  e n o u g h  f o r  p e t i t i o n e r s  [ * 9 7 3 ]  lo  s h o w  th a t ,  in  

s o m e  " w o r s t  c a s e "  c i r c u m s t a n c e s ,  t h e  n o t i c e  p r o v i s io n  

w i l l  o p e r a t e  a s  a  g r a n t  o f  v e t o  p o w e r  t o  h u s b a n d s .  Ohio v. 

Akron Center fo r  Reproductive Health, 497 U.S at 514. 
B e c a u s e  t h e y  a r c  m a k i n g  a  f a c i a l  c h a l l e n g e  t o  th e  p r o v i ­

s i o n ,  th e y  m u s t  " s h o w  l h a t  n o  s e t  o f  c i r c u m s t a n c e s  e x i s t s  

u n d e r  w h i c h  t h e  [ p r o v i s i o n ]  w o u l d  b e  v a l i d . "  Ibid. ( i n t e r ­

n a l  [ * * * 7 7 8 ]  q u o t a t i o n  m a r k s  o m i t t e d ) .  T l i i s  t h e y  h a v e  

f a i l e d  t o  d o .  n 2

n 2  T h e  j o i n t  o p i n i o n  o f  J U S T I C E S  

O 'C O N N O R ,  K E N N E D Y ,  a n d  S O U T E R  a p p e a r s  

t o  i g n o r e  t h i s  p o i n t  i n  c o n c l u d i n g  t h a t  t h e  s p o u s a l  

n o t i c e  p r o v i s i o n  i m p o s e s  a n  u n d u e  b u r d e n  o n  th e
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a b o r t i o n  d e c i s i o n .  Ante, 505 U.S. at S87-898. 
In  m o s t  i n s t a n c e s  t h e  n o t i f i c a t i o n  r e q u i r e m e n t  

o p e r a t e s  w i t h o u t  d i f f i c u l t y .  A s  t h e  D i s t r i c t  C o u r t  

f o u n d ,  t h e  v a s t  m a j o r i t y  o f  w i v e s  s e e k i n g  a b o r t i o n s  

n o t i f y  a n d  c o n s u l t  w i t h  t h e i r  h u s b a n d s ,  a n d  th u s  

s u f f e r  n o  b u r d e n  a s  a  r e s u l t  o f  t h e  p r o v i s i o n .  744 
F. Supp. 1323, 1360 (ED Pa. 1990). I n  o t h e r  

i n s t a n c e s  w h e r e  a  w o m a n  d o e s  n o t  w a n t  t o  n o t i f y  

h e r  h u s b a n d ,  th e  A c t  p r o v i d e s  e x c e p t i o n s .  F o r  

e x a m p l e ,  n o t i f i c a t i o n  i s  n o t  r e q u i r e d  i f  t h e  h u s b a n d  

i s  n o t  th e  f a t h e r ,  i f  th e  p r e g n a n c y  is  t h e  r e s u l t  o f  a  

r e p o r t e d  s p o u s a l  s e x u a l  a s s a u l t ,  o r  i f  t h e  w o m a n  

f e a r s  b o d i l y  i n j u r y  a s  a  r e s u l t  o f  n o t i f y i n g  h e r  

h u s b a n d .  T h u s ,  in  t h e s e  i n s t a n c e s  a s  w e l l ,  th e  

n o t i f i c a t i o n  p r o v i s i o n  i m p o s e s  n o  o b s t a c l e  t o  th e  

a b o r t i o n  d e c i s i o n .

T h e  j o i n t  o p i n i o n  p u t s  t o  o n e  s i d e  t h e s e  s i t ­

u a t i o n s  w h e r e  t h e  r e g u l a t i o n  i m p o s e s  n o  o b s t a c l e  

a t  a l l ,  a n d  i n s t e a d  f o c u s e s  o n  t h e  g r o u p  o f  m a r ­

r i e d  w o m e n  w h o  w o u l d  n o t  o t h e r w i s e  n o t i f y  t h e i r  

h u s b a n d s  a n d  w h o  d o  n o t  q u a l i f y  f o r  o n e  o f  th e  

e x c e p t i o n s .  H a v i n g  n a r r o w e d  t h e  f o c u s ,  t h e  j o i n t  

o p i n i o n  c o n c l u d e s  t h a t  i n  a  " l a r g e  f r a c t i o n "  o f  th o s e  

c a s e s ,  t h e  n o t i f i c a t i o n  p r o v i s i o n  o p e r a t e s  a s  a  s u b ­

s t a n t i a l  o b s t a c l e ,  ante, 505 U.S. at 895. a n d  l h a t  th e  

p r o v i s i o n  i s  t h e r e f o r e  i n v a l i d .  T h e r e  a r e  c e r t a i n l y  

i n s t a n c e s  w h e r e  a  w o m a n  w o u l d  p r e f e r  n o l  l o  n o ­

t i f y  h e r  h u s b a n d ,  a n d  y e t  d o c s  n o t  q u a l i f y  f o r  a n  

e x c e p t i o n .  F o r  e x a m p l e ,  t h e r e  a r c  t h e  s i t u a t i o n s  o f  

b a t t e r e d  w o m e n  w h o  f e a r  p s y c h o l o g i c a l  a b u s e  o r  

i n j u r y  l o  t h e i r  c h i l d r e n  a s  a  r e s u l t  o f  n o t i f i c a t i o n ;  

b e c a u s e  i n  t h e s e  s i t u a t i o n s  t h e  w o m e n  d o  n o l  f e a r  

b o d i l y  i n j u r y ,  th e y  d o  n o t  q u a l i f y  f o r  a n  e x c e p t i o n .  

A n d  th e r e  a r e  s i t u a t i o n s  w h e r e  a  w o m a n  h a s  b e ­

c o m e  p r e g n a n t  a s  a  r e s u l t  o f  a n  u n r e p o r t c d  s p o u s a l  

s e x u a l  a s s a u l t ;  w h e n  s u c h  a n  a s s a u l t  i s  u n r e p o r t c d ,  

n o  e x c e p t i o n  is  a v a i l a b l e .  B u t ,  a s  t h e  D i s t r i c t  C o u r t  

f o u n d ,  t h e r e  a r c  a l s o  i n s t a n c e s  w h e r e  t h e  w o m a n  

p r e f e r s  n o l  t o  n o t i f y  h e r  h u s b a n d  f o r  a  v a r i e t y  o f  

o t h e r  r e a s o n s .  S e e  744 E Supp. at 1360. F o r  e x ­

a m p l e ,  a  w o m a n  m i g h t  d e s i r e  l o  o b t a i n  a n  a b o r ­

t i o n  w i th o u t  h e r  h u s b a n d ’s  k n o w l e d g e  b e c a u s e  o f  

p e r c e i v e d  e c o n o m i c  c o n s t r a i n t s  o r  h e r  h u s b a n d 's  

p r e v i o u s l y  e x p r e s s e d  o p p o s i t i o n  t o  a b o r t i o n .  T h e  

j o i n t  o p i n i o n  c o n c e n t r a t e s  o n  t h e  s i t u a t i o n s  i n v o l v ­

in g  b a t t e r e d  w o m e n  a n d  u n r e p o r t c d  s p o u s a l  a s s a u l t ,  

a n d  a s s u m e s ,  w i t h o u t  a n y  s u p p o r t  i n  t h e  r e c o r d ,  th a t  

t h e s e  i n s t a n c e s  c o n s t i t u t e  a  " l a r g e  f r a c t i o n "  o f  th o s e  

c a s e s  in  w h i c h  w o m e n  p r e f e r  n o t  t o  n o t i f y  t h e i r  h u s ­

b a n d s  ( a n d  d o  n o t  q u a l i f y  f o r  a n  e x c e p t i o n ) .  Ante, 
505 U.S. at 895. T h i s  a s s u m p t i o n  i s  n o l  b a s e d  o n  

a n y  h a r d  e v i d e n c e ,  h o w e v e r .  A n d  w e r e  it  h e l p f u l  lo  

a n  a t t e m p t  t o  r e a c h  a  d e s i r e d  r e s u l t ,  o n e  c o u l d  j u s t

a s  e a s i l y  a s s u m e  t h a t  t h e  b a t t e r e d  w o m e n  s i t u a t i o n s  

f o r m  1 0 0  p e r c e n t  o f  t h e  c a s e s  w h e r e  w o m e n  d e s i r e  

n o t  t o  n o t i f y ,  o r  t h a t  t h e y  c o n s t i t u t e  o n l y  2 0  p e r c e n t  

o f  t h o s e  c a s e s .  B u t  r e l i a n c e  o n  s u c h  s p e c u l a t i o n  i s  

t h e  n e c e s s a r y  r e s u l t  o f  a d o p t i n g  t h e  u n d u e  b u r d e n  

s t a n d a r d .

[ * 9 7 4 ]  [ * * 2 8 7 1 ]  T h e  q u e s t i o n  b e f o r e  u s  i s  t h e r e f o r e  

w h e t h e r  t h e  s p o u s a l  n o t i f i c a t i o n  r e q u i r e m e n t  r a t i o n a l l y  

f u r t h e r s  a n y  l e g i t i m a t e  s t a t e  i n t e r e s t s .  W e  c o n c l u d e  l h a t  

i t  d o c s .  F i r s t ,  a  h u s b a n d 's  i n t e r e s t s  i n  p r o c r e a t i o n  w i t h i n  

m a r r i a g e  a n d  in  t h e  p o t e n t i a l  l i f e  o f  h i s  u n b o m  c h i l d  

a r c  c e r t a i n l y  s u b s t a n t i a l  o n e s .  S e e  Planned Parenthood 
o f Central Mo. v. Danforth, 428 U.S. at 69 ( " W c  a r c  n o t  

u n a w a r e  o f  t h e  d e e p  a n d  p r o p e r  c o n c e r n  a n d  i n t e r e s t  l h a t  

a  d e v o t e d  a n d  p r o t e c t i v e  h u s b a n d  h a s  i n  h i s  w i f e 's  p r e g ­

n a n c y  a n d  in  t h e  g r o w t h  a n d  d e v e l o p m e n t  o f  t h e  f e t u s  

s h e  i s  c a r r y i n g " ) ;  id., at 93 ( W H I T E ,  J . ,  c o n c u r r i n g  in  

p a r t  a n d  d i s s e n t i n g  i n  p a r t ) ;  Skinner v. Oklahoma ex rcl. 
Williamson, 316 U.S. at 541. T h e  S t a t e  i t s e l f  h a s  l e g i t ­

i m a t e  i n t e r e s t s  b o t h  i n  p r o t e c t i n g  t h e s e  i n t e r e s t s  o f  th e  

f a t h e r  a n d  in  p r o t e c t i n g  th e  p o t e n t i a l  l i f e  o f  th e  f e t u s ,  

a n d  t h e  s p o u s a l  n o t i f i c a t i o n  r e q u i r e m e n t  i s  r e a s o n a b l y  

r e l a t e d  t o  a d v a n c i n g  t h o s e  s t a t e  i n t e r e s t s .  B y  p r o v i d i n g  

t h a t  a  h u s b a n d  w i l l  u s u a l l y  k n o w  o f  h i s  s p o u s e 's  i n t e n t  

l o  h a v e  a n  a b o r t i o n ,  t h e  p r o v i s i o n  m a k e s  i t  m o r e  l i k e l y  

t h a t  th e  h u s b a n d  w i l l  p a r t i c i p a t e  i n  d e c i d i n g  t h e  f a t e  o f  

h i s  u n b o m  c h i l d ,  a  p o s s i b i l i t y  t h a t  m i g h t  o t h e r w i s e  h a v e  

[ * * * 7 7 9 ]  b e e n  d e n i e d  h i m .  T l i i s  p a r t i c i p a t i o n  m i g h t  in  

s o m e  e a s e s  r e s u l t  in  a  d e c i s i o n  t o  p r o c e e d  w i t h  t h e  p r e g ­

n a n c y .  A s  J u d g e  A l i t o  o b s e r v e d  in  h i s  d i s s e n t  b e l o w ,  " th e  

P e n n s y l v a n i a  l e g i s l a t u r e  c o u l d  h a v e  r a t i o n a l l y  b e l i e v e d  

th a t  s o m e  m a r r i e d  w o m e n  a r c  i n i t i a l l y  i n c l i n e d  to  o b t a i n  

a n  a b o r t i o n  w i t h o u t  t h e i r  h u s b a n d s '  k n o w l e d g e  b e c a u s e  o f  

p e r c e i v e d  p r o b l e m s  —  s u c h  a s  e c o n o m i c  c o n s t r a i n t s ,  f u ­

tu r e  p l a n s ,  o r  t h e  h u s b a n d s '  p r e v i o u s l y  e x p r e s s e d  [ * 9 7 5 ]  

o p p o s i t i o n  —  t h a t  n r  o b v i a t e d  b y  d i s c u s s i o n  p r i o r  to

th e  a b o r t i o n . "  947 F. ’26 ( o p i n i o n  c o n c u r r i n g  in  p a r t

a n d  d i s s e n t i n g  i n  p a

T h e  S t a l e  a l s o  h a s  a  . e g i t i m a t c  i n t e r e s t  in  p r o m o t i n g  

" t h e  i n t e g r i t y  o f  t h e  m a r i t a l  r e l a t i o n s h i p . ”  1 8  P a . C o n s .  

S t a t .  §  3 2 0 9 ( a )  ( 1 9 9 0 ) .  T l i i s  C o u r t  h a s  p r e v i o u s l y  r e c o g ­

n i z e d  " t h e  i m p o r t a n c e  o f  t h e  m a r i t a l  r e l a t i o n s h i p  i n  o u r  

s o c i e t y . "  Planned Parenthood o f  Central Mo. u  Danforth, 
supra, at 69. I n  o u r  v i e w ,  t h e  s p o u s a l  n o t i c e  r e q u i r e m e n t  

is  a  r a t i o n a l  a t t e m p t  b y  t h e  S t a l e  l o  i m p r o v e  t r u t h f u l  c o m ­

m u n i c a t i o n  b e t w e e n  s p o u s e s  a n d  e n c o u r a g e  c o l l a b o r a t i v e  

d e c i s i o n m a k i n g ,  a n d  t h e r e b y  f o s t e r s  m a r i t a l  i n t e g r i t y .  S e e  

Labine v. Vincent, 401 U.S. 532, 538, 28 L  Ed. 2d 2SS, 
91 S. Ct. 1017 (1971) ( " T h e  p o w e r  t o  m a k e  r u l e s  t o  e s ­

t a b l i s h ,  p r o t e c t ,  a n d  s t r e n g t h e n  f a m i l y  l i f e "  i s  c o m m i t t e d  

t o  t h e  s t a l e  l e g i s l a t u r e s ) .  P e t i t i o n e r s  a r g u e  t h a t  t h e  n o t i ­

f i c a t i o n  r e q u i r e m e n t  d o c s  n o t  f u r t h e r  a n y  s u c h  i n t e r e s t ;
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t h e y  a s s e r t  t h a t  t h e  m a j o r i t y  o f  w i v e s  a l r e a d y  n o t i f y  t h e i r  

h u s b a n d s  o f  t h e i r  a b o r t i o n  d e c i s i o n s ,  a n d  t h e  r e m a i n d e r  

h a v e  e x c e l l e n t  r e a s o n s  f o r  k e e p i n g  t h e i r  d e c i s i o n s  a  s e ­

c r e t .  I n  t h e  f i r s t  c a s e ,  t h e y  a r g u e ,  t h e  l a w  i s  u n n e c e s s a r y ,  

a n d  in  t h e  s e c o n d  c a s e  i t  w i l l  o n l y  s e r v e  t o  f o s t e r  m a r i ­

ta l  d i s c o r d  a n d  t h r e a t s  o f  h a r m .  T h u s ,  p e t i t i o n e r s  s e e  th e  

l a w  a s  a  t o t a l l y  i r r a t i o n a l  m e a n s  o f  f u r t h e r i n g  w h a t e v e r  

l e g i t i m a t e  i n t e r e s t  t h e  S t a t e  m i g h t  h a v e .  B u t ,  i n  o u r  v ie w ,  

i t  is  u n r e a l i s t i c  l o  a s s u m e  t h a t  e v e r y  h u s b a n d - w i f e  r e l a ­

t i o n s h i p  i s  c i t h e r  ( 1 )  s o  p e r f e c t  t h a t  th i s  t y p e  o f  t r u t h f u l  

a n d  i m p o r t a n t  c o m m u n i c a t i o n  w i l l  t a k e  p l a c e  a s  a  m a t t e r  

o f  c o u r s e ,  o r  ( 2 )  s o  i m p e r f e c t  t h a t ,  u p o n  n o t i c e ,  t h e  h u s ­

b a n d  w i l l  r e a c t  s e l f i s h l y ,  v io l e n t l y ,  o r  c o n t r a r y  t o  t h e  b e s t  

i n t e r e s t s  o f  l i i s  w i f e .  S e e  Planned Parenthood o f Central 
Mo. v. Danforth, supra, at 103-J04  ( S T E V E N S ,  J . ,  c o n ­

c u r r i n g  in  p a r t  a n d  d i s s e n t i n g  in  p a r t )  ( m a k i n g  a  s i m i l a r  

p o in t  in  t h e  c o n t e x t  o f  a  p a r e n t a l  c o n s e n t  s t a t u t e ) .  T h e  

s p o u s a l  n o t i c e  p r o v i s i o n  w i l l  a d m i t t e d l y  b e  u n n e c e s s a r y  

in  s o m e  c i i c u m s l a n c e s ,  a n d  p o s s i b l y  h a r m f u l  in  o t h e r s ,  

b u t  " t h e  e x i s t e n c e  o f  p a r t i c u l a r  c a s e s  in  w h i c h  a  f e a t u r e  

o f  a  s t a t u t e  p e r f o r m s  n o  f u n c t i o n  ( o r  i s  e v e n  c o u n t e r p r o ­

d u c t i v e )  1 * 9 7 6 ]  [ * * 2 8 7 2 ]  o r d i n a r i l y  d o c s  n o t  r e n d e r

t h e  s t a t u t e  u n c o n s t i t u t i o n a l  o r  e v e n  c o n s t i t u t i o n a l l y  s u s ­

p e c t . "  Thornburgh v. American College o f  Obstetricians 
and Gynecologists, 476 U.S. al 800 ( W H I T E ,  J . ,  d i s s e n t ­

in g ) .  H i e  P e n n s y l v a n i a  L e g i s l a t u r e  w a s  i n  a  p o s i t i o n  to  

w e i g h  t h e  l i k e l y  b e n e f i t s  o f  t h e  p r o v i s i o n  a g a i n s t  i t s  l i k e l y  

a d v e r s e  e f f e c t s ,  a n d  p r e s u m a b l y  c o n c l u d e d ,  o n  b a l a n c e ,  

t h a t  t h e  p r o v i s i o n  w o u l d  b e  b e n e f i c i a l .  W h e t h e r  t h i s  w a s  a  

w i s e  d e c i s i o n  o i  n o t ,  w e  c a n n o t  s a y  t h a t  i t  w a s  i r r a t i o n a l .  

W c  t h e r e f o r e  c o n c l u d e  t h a t  t h e  s p o u s a l  n o t i c e  p r o v i s i o n  

c o m p o r t s  w i t h  t h e  C o n s t i t u t i o n .  S e e  Harris v. McRae, 448 
U.S. at 325-326  ( " I t  is  n o t  t h e  m i s s i o n  o f  t h i s  C o u r t  o r  

a n y  o t h e r  t o  d e c i d e  [ * * * 7 8 0 ]  w h e t h e r  t h e  b a l a n c e  o f  

c o m p e t i n g  i n t e r e s t s  . . .  i s  w h c  s o c i a l  p o l i c y " ) .

D

[ * * * L E d H R 5 D ]  [ 5 D ] T h c  A c t  a l s o  i m p o s e s  v a r i o u s  r e ­

p o r t i n g  r e q u i r e m e n t s .  S e c t i o n  3 2 1 4 ( a )  r e q u i r e s  l h a t  a b o r ­

t i o n  f a c i l i t i e s  f i l e  a  r e p o r t  o n  e a c h  a b o r t i o n  p e r f o r m e d .  

T h e  r e p o r t s  d o  n o l  i n c l u d e  t h e  i d e n t i t y  o f  t h e  w o m e n  o n  

w h o m  a b o r t i o n s  a r c  p e r f o r m e d ,  b u t  l l ic y  d o  c o n t a i n  a  v a r i ­

e t y  o f  i n f o r m a t i o n  a b o u t  t h e  a b o r t i o n s .  F o r  e x a m p l e ,  e a c h  

r e p o r t  m u s t  i n c l u d e  th e  i d e n t i t i e s  o f  t h e  p e r f o r m i n g  a n d  

r e f e r r i n g  p h y s i c i a n s ,  th e  g e s t a t i o n a l  a g e  o f  t h e  f e t u s  a l  th e  

m e  o f  a b o r t i o n ,  a n d  th e  b a s i s  f o r  a n y  m e d i c a l  j u d g m e n t  

t h a t  a  m e d i c a l  e m e r g e n c y  e x i s t e d .  S e c  1 8  P a .  C o n s .  S t a t .  

§ §  3 2 1 4 ( a ) ( 1 ) ,  ( 5 ) ,  ( 1 0 )  ( 1 9 9 0 ) .  S e e  A p p e n d i x  t o  o p i n ­

io n  o f  O 'C O N N O R ,  K E N N E D Y , a n d  S O U T E R ,  J J . .  ante, 
505 U.S. at 909-911. T h e  D i s t r i c t  C o u r t  f o u n d  t h a t  t h e s e  

r e p o r t s  a r c  k e p t  c o m p l e t e l y  c o n f i d e n t i a l .  947 F.2dat 716. 
W e  f u r t h e r  c o n c l u d e  lh a t  t h e s e  r e p o r t i n g  r e q u i r e m e n t s  r a ­

t i o n a l l y  f u r t h e r  t h e  S t a t e 's  l e g i t i m a t e  i n t e r e s t s  in  a d v a n c ­

i n g  t h e  s t a l e  o f  m e d i c a l  k n o w l e d g e  c o n c e r n i n g  m a te r n a l  

h e a l t h  a n d  p r e n a t a l  l i f e ,  in  g a t h e r i n g  s t a t i s t i c a l  i n f o r m a ­

t i o n  w i t h  r e s p e c t  t o  p a t i e n t s ,  a n d  in  e n s u r i n g  c o m p l i a n c e  

w i t h  o t h e r  p r o v i s i o n s  o f  t h e  A c t .

S e c t i o n  3 2 0 7  o f  th e  A c t  r e q u i r e s  e a c h  a b o r t i o n  f a c i l ­

i t y  t o  f i l e  a  r e p o r t  w i t h  i t s  n a m e  a n d  a d d r e s s ,  a s  w e l l  a s  

t h e  n a m e s  [ * 9 7 7 ]  a n d  a d d r e s s e s  o f  a n y  p a r e n t ,  s u b ­

s id i a r y ,  o r  a f f i l i a t e d  o r g a n i z a t i o n s .  1 8  P a .  C o n s .  S ta t .  § 

3 2 0 7 ( b )  ( 1 9 9 0 ) .  S e c t i o n  3 2 1 4 ( f )  f u r t h e r  r e q u i r e s  e a c h  f a ­

c i l i t y  t o  f i l e  q u a r t e r l y  r e p o r t s  s t a t i n g  t h e  t o t a l  n u m b e r  o f  

a b o r t i o n s  p e r f o r m e d ,  b r o k e n  d o w n  b y  t r i m e s t e r .  B o t h  o f  

t h e s e  r e p o r t s  a r e  a v a i l a b l e  t o  t h e  p u b l i c  o n l y  i f  th e  f a c i l ­

i t y  r e c e i v e d  s t a t e  f u n d s  w i t h i n  t h e  p r e c e d i n g  1 2  m o n t h s .  

S e e  A p p e n d i x  t o  o p i n i o n  o f  O 'C O N N O R ,  K E N N E D Y , 

a n d  S O U T E R ,  J J . ,  ante, 505 U.S. at 906, 911. P e t i t i o n e r s  

d o  n o t  c h a l l e n g e  t h e  r e q u i r e m e n t  t h a t  f a c i l i t i e s  p r o v i d e  

t l i i s  i n f o r m a t i o n .  T h e y  c o n t e n d ,  h o w e v e r ,  t h a t  t h e  f o r c e d  

p u b l i c  d i s c l o s u r e  o f  th e  i n f o r m a t i o n  g i v e n  b y  f a c i l i t i e s  

r e c e i v i n g  p u b l i c  f u n d s  s e r v e s  n o  l e g i t i m a t e  s t a l e  i n t e r ­

e s t .  W c  d i s a g r e e .  R e c o r d s  r e l a t i n g  t o  t h e  e x p e n d i t u r e  o f  

p u b l i c  f u n d s  a r e  g e n e r a l l y  a v a i l a b l e  t o  th e  p u b l i c  u n d e r  

P e n n s y l v a n i a  la w . S e e  P a .  S t a t .  A n n . ,  T i t .  6 5 ,  § §  6 6 .1 ,  

6 6 .2  ( P u r d o n  1 9 5 9  a n d  S u p p .  1 9 9 1 - 1 9 9 2 ) .  A s  th e  C o u r t  

o f  A p p e a l s  o b s e r v e d ,  " w h e n  a  s t a t e  p r o v i d e s  m o n e y  t o  a  

p r i v a t e  c o m m e r c i a l  e n t e r p r i s e ,  t h e r e  i s  a  l e g i t i m a t e  p u b l i c  

i n t e r e s t  in  i n f o r m i n g  t a x p a y e r s  w h o  t h e  f u n d s  a r e  b e n e f i t ­

i n g  a n d  w h a t  s e r v i c e s  t h e  f u n d s  a r c  s u p p o r t i n g . "  947 F.2d 
at 718. T h e s e  r e p o r t i n g  r e q u i r e m e n t s  r a t i o n a l l y  f u r t h e r  

( h i s  l e g i t i m a t e  s t a t e  i n t e r e s t .

E

F i n a l l y ,  p e t i t i o n e r s  c h a l l e n g e  t h e  m e d i c a l  e m e r g e n c y  

e x c e p t i o n  p r o v i d e d  f o r  b y  t h e  A c t .  T h e  e x i s t e n c e  o f  a  

m e d i c a l  e m e r g e n c y  e x e m p t s  c o m p l i a n c e  w i t h  t h e  A c t ’s  

i n f o r m e d  c o n s e n t ,  p a r e n t a l  c o n s e n t ,  a n d  s p o u s a l  n o t i c e  

r e q u i r e m e n t s .  S e e  1 8  P a . C o n s .  S l a t .  § §  3 2 0 5 ( a ) ,  3 2 0 6 ( a ) ,  

3 2 0 9 ( c )  ( 1 9 9 0 ) .  T h e  A c t  d e f i n e s  a  " m e d i c a l  e m e r g e n c y "  

a s

" t h a t  c o n d i t i o n  w h i c h ,  o n  th e  b a s i s  o f  t h e  

p h y s i c i a n 's  g o o d  f a i th  c l i n i c a l  j u d g m e n t ,  s o  

c o m p l i c a t e s  t h e  m e d ic a l  c o n d i t i o n  o f  a  p r e g ­

n a n t  w o m a n  a s  t o  n e c e s s i t a t e  t h e  i m m e d i ­

a t e  a b o r t i o n  o f  h e r  p r e g n a n c y  t o  a v e r t  h e r  

d e a t h  o r  f o r  w h i c h  a  d e l a y  w i l l  c r e a t e  s e r i o u s  

r i s k  o f  s u b s t a n t i a l  [ * 9 7 8 ]  a n d  i r r e v e r s i b l e  

[ * * 2 3 7 3 ]  i m p a i r m e n t  o f  m a j o r  b o d i l y  f u n c ­

t i o n . "  §  3 2 0 3 .

[ * * * 7 8 1  ] P e t i t i o n e r s  a r g u e d  b e f o r e  t h e  D i s t r i c t  C o u r t  

t h a t  th e  s t a t u t o r y  d e f i n i t i o n  w a s  i n a d e q u a t e  b e c a u s e  i t  d i d  

n o t  c o v e r  t h r e e  s e r i o u s  c o n d i t i o n s  l h a t  p r e g n a n t  w o m e n  

c a n  s u f f e r  — p r c e c l a m p s i a ,  i n e v i t a b l e  a b o r t i o n ,  a n d  p r e ­

m a t u r e l y  r u p t u r e d  m e m b r a n e .  T h e  D i s t r i c t  C o u r t  a g r e e d
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w i t h  p e t i t i o n e r s  l h a t  t h e  m e d i c a l  e m e r g e n c y  e x c e p t i o n  w a s  

i n a d e q u a t e ,  b u t  t h e  C o u r t  o f  A p p e a l s  r e v e r s e d  t h i s  h o l d ­

i n g .  I n  c o n s t r u i n g  t h e  m e d i c a l  e m e r g e n c y  p r o v i s i o n ,  th e  

C o u r t  o f  A p p e a l s  f i r s t  o b s e r v e d  t h a t  a l l  t h r e e  c o n d i t i o n s  

d o  i n d e e d  p r e s e n t  t h e  r i s k  o f  s e r i o u s  i n j u r y  o r  d e a t h  w h e n  

a n  a b o r t i o n  i s  n o t  p e r f o r m e d ,  a n d  n o t e d  l h a t  t h e  m e d i c a l  

p r o f e s s i o n 's  u n i f o r m l y  p r e s c r i b e d  t r e a t m e n t  f o r  e a c h  o f  

t h e  t h r e e  c o n d i t i o n s  i s  a n  i m m e d i a t e  a b o r t i o n .  S e c  947 
F.2d ar 700-701. F i n d i n g  t h a t  " t h e  P e n n s y l v a n i a  l e g i s l a ­

t u r e  d i d  n o t  c h o o s e  t h e  w o r d i n g  o f  i t s  m e d i c a l  e m e r g e n c y  

e x c e p t i o n  i n  a  v a c u u m ,"  t h e  c o u r t  r e a d  t h e  e x c e p t i o n  a s  

i n t e n d e d  " l o  a s s u r e  t h a t  c o m p l i a n c e  w i t h  i t s  a b o r t i o n  r e g ­

u l a t i o n s  w o u l d  n o t  i n  a n y  w a y  p o s e  a  s i g n i f i c a n t  t h r e a t  to  

th e  l i f e  o r  h e a l t h  o f  a  w o m a n . "  Id., at 701. I t  t h u s  c o n ­

c l u d e d  t h a t  t h e  e x c e p t i o n  e n c o m p a s s e d  e a c h  o f  t h e  th r e e  

d a n g e r o u s  c o n d i t i o n s  p o i n t e d  t o  b y  p e t i t i o n e r s .

W c  o b s e r v e  l h a t  P e n n s y l v a n i a ' s  p r e s e n t  d e f i n i t i o n  o f  

m e d i c a l  e m e r g e n c y  i s  a l m o s t  a n  e x a c t  c o p y  o f  t h a t  S t a t e 's  

d e f i n i t i o n  a t  t h e  t i m e  o f  t h i s  C o u r t ' s  r u l i n g  i n  Thornburgh, 
o n e  w h i c h  t h e  C o u r t  m a d e  r e f e r e n c e  t o  w i t h  a p p a r e n t  a p ­

p r o v a l  476 U.S. at 771 ( " I t  i s  c l e a r  t h a t  t h e  P e n n s y l v a n i a  

L e g i s l a t u r e  k n o w s  h o w  t o  p r o v i d e  a  m c d i c a l - c m c r g c n c y  

e x c e p t i o n  w h e n  i t  c h o o s e s  t o  d o  s o ” ) . n 3  W c  f in d  t h a t  t h e  

i n t e r p r e t a t i o n  [ * 9 7 9 ]  o f  t h e  C o u r t  o f  A p p e a l s  in  t h e s e  

c a s e s  i s  e m i n e n t l y  r e a s o n a b l e ,  a n d  l h a t  t h e  p r o v i s i o n  

th u s  s h o u l d  b e  u p h e l d .  W h e n  a  w o m a n  i s  f a c e d  w i t h  a n y  

c o n d i t i o n  t h a t  p o s e s  a  " s i g n i f i c a n t  t h r e a t  l o  [ h e r ]  l i f e  o r  

h e a l t h , "  s h e  is  e x e m p t e d  f r o m  t h e  A c t ' s  c o n s e n t  a n d  n o ­

t i c e  r e q u i r e m e n t s  a n d  m a y  p r o c e e d  i m m e d i a t e l y  w i t h  h e r  

a b o r t i o n .

n 3  T h e  d e f i n i t i o n  i n  u s e  a t  t h a t  t i m e  p r o v i d e d  

a s  f o l l o w s :

" 'M e d i c a l  e m e r g e n c y . ' ' :  h a t  c o n d i t i o n  w h i c h ,  o n  

t h e  b a s i s  o f  t h e  p h y s i c i a n ’s  b e s t  c l i n i c a l  j u d g m e n t ,  

s o  c o m p l i c a t e s  a  p r e g n a n c y  a s  t o  n e c e s s i t a t e  th e  

i m m e d i a t e  a b o r t i o n  o f  s a m e  t o  a v e r t  t h e  d e a t h  o f  

t h e  m o t h e r  cir f o r  w h i c h  a  2 4 - h o u r  d e l a y  w i l l  c r e ­

a t e  g r a v e  p e r i l  o f  i m m e d i a t e  a n d  i r r e v e r s i b l e  lo s s  

o f  m a j o r  b o d i l y  f u n c t i o n . ” P a .  S ta t .  A n n . ,  T i t .  1 8 ,  § 

3 2 0 3  ( P u r d o n  1 9 8 3 ) .

IV

F o r  t h e  r e a s o n s  s t a t e d ,  w c  t h e r e f o r e  w o u l d  h o l d  th a t  

e a c h  o f  t h e  c h a l l e n g e d  p r o v i s i o n s  o f  t h e  P e n n s y l v a n i a  

s t a t u t e  i s  c o n s i s t e n t  w i lh  t h e  C o n s t i t u t i o n .  I t  b e a r s  e m p h a ­

s i s  l h a t  o u r  c o n c l u s i o n  i n  t h i s  r e g a r d  d o c s  n o t  c a r r y  w i l h  it 

a n y  n e c e s s a r y  a p p r o v a l  o f  lh e .s e  r e g u l a t i o n s .  O u r  t a s k  i s ,  a s  

a l w a y s ,  t o  d e c i d e  o n l y  w h e t h e r  t h e  c h a l l e n g e d  p r o v i s i o n s  

o f  a  l a w  c o m p o r t  w i t h  t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n .  I f , 

a s  w c  b e l i e v e ,  t h e s e  d o ,  t h e i r  w i s d o m  a s  a  m a t t e r  o f  p u b l i c  

p o l i c y  is  f o r  t h e  p e o p l e  o f  P e n n s y l v a n i a  t o  d e c i d e .

J U S T I C E  S C A L I A ,  w i l h  w h o m  T H E  C H I E F  

J U S T I C E ,  J U S T I C E  W H I T E ,  a n d  J U S T I C E  T H O M A S  

j o i n ,  c o n c u r r i n g  in  t h e  j u d g m e n t  i n  p a r t  a n d  d i s s e n t i n g  in  

p a r t .

M y  v i e w s  o n  t l i i s  m a t t e r  a r c  u n c h a n g e d  f r o m  th o s e  

I s e t  f o r t h  in  m y  s e p a r a t e  o p i n i o n s  in  Webster v. 

Reproductive [ * * * 7 8 2 ]  Health Services, 492 U.S. 490, 
532, 106 L  Ed. 2d 410. 109 S. Ct. 3040(1989) ( o p in i o n  

c o n c u r r i n g  in  p a r t  a n d  c o n c u r r i n g  in  j u d g m e n t ) ,  a n d  Ohio 
v. Akron Center fo r  Reproductive Health, 497 U.S. 502, 
520, 111 L  Ed. 2d 405, 110 S. Ct. 2972 (1990) (Akmn 
II) ( c o n c u r r i n g  o p i n i o n ) .  T h e  S t a t e s  m a y ,  i f  t h e y  w is h ,  

p e r m i t  a b o r t i o n  o n  d e m a n d ,  b u t  th e  C o n s t i t u t i o n  d o c s  

n o t  require t h e m  to  d o  s o .  T h e  p e r m i s s i b i l i t y  o f  a b o r ­

t i o n ,  a n d  t h e  l i m i t a t i o n s  u p o n  i t ,  a r c  t o  b e  r e s o l v e d  l i k e  

m o s t  i m p o r t a n t  q u e s t i o n s  i n  o u r  d e m o c r a c y :  b y  c i t iz .c n s  

t r y i n g  t o  p e r s u a d e  o n e  a n o t h e r  a n d  th e n  v o t i n g .  A s  th e  

C o u r t  a c k n o w l  d g c s ,  " w h e r e  r e a s o n a b l e  p e o p l e  d i s a g r e e  

t h e  g o v e r n m e n t  c a n  a d o p t  o n e  p o s i t i o n  o r  t h e  o t h e r . "  Ante, 
505 U.S. at 851. T i r e  C o u r t  i s  c o r r e c t  in  a d d i n g  t h e  q u a l ­

i f i c a t i o n  t h a t  th i s  " a s s u m e s  a  s t a t e  o f  [ * * 2 S 7 4 ]  a f f a i r s  

i n  w h i c h  t h e  c h o i c e  d o e s  n o t  i n t r u d e  u p o n  a  p r o t e c t e d  

l i b e r t y , "  ibid. —  b u t  t h e  c r u c i a l  p a r t  o f  t h a t  q u a l i f i c a ­

t i o n  [ * 9 8 0 ]  i s  t h e  p e n u l t i m a t e  w o r d .  A  S t a t e 's  c h o i c e  

b e t w e e n  t w o  p o s i t i o n s  o n  w h i c h  r e a s o n a b l e  p e o p l e  c a n  

d i s a g r e e  i s  c o n s t i t u t i o n a l  e v e n  w h e n  ( a s  i s  o f t e n  t h e  c a s e )  

i t  i n t r u d e s  u p o n  a  " l i b e r t y "  in  t h e  a b s o l u t e  s e n s e .  L a w s  

a g a i n s t  b i g a m y ,  f o r  e x a m p l e  —  w i t h  w h i c h  e n t i r e  s o c i ­

e t i e s  o f  r e a s o n a b l e  p e o p l e  d i s a g r e e  —  i n t r u d e  u p o n  m e n  

a n d  w o m e n ’s  l i b e r t y  l o  m a n y  a n d  l i v e  w i t h  o n e  a n o th e r .  

B u t  b i g a m y  h a p p e n s  n o t  t o  b e  a  l i b e r t y  s p e c i a l l y  " p r o ­

t e c t e d "  b y  t h e  C o n s t i t u t i o n .

T h a t  i s ,  q u i t e  s i m p l y ,  t h e  i s s u e  i n  t h e s e  c a s e s :  n o t  

w h e t h e r  t h e  p o w e r  o f  a  w o m a n  l o  a b o r t  h e r  u n b o m  c h i ld  

is  a  " l i b e r t y "  in  t h e  a b s o l u t e  s e n s e ;  o r  e v e n  w h e t h e r  i t  is  

a  l i b e r t y  o f  g r e a t  i m p o r t a n c e  t o  m a n y  w o m e n .  O f  c o u r s e  

i t  i s  b o t h .  T h e  i s s u e  i s  w h e t h e r  i t  is  a  l i b e r t y  p r o t e c t e d  

b y  t h e  C o n s t i t u t i o n  o f  t h e  U n i t e d  S t a t e s .  1 a m  s u r e  it  is  

n o t .  I r e a c h  t h a t  c o n c l u s i o n  n o l  b e c a u s e  o f  a n y t h i n g  s o  e x ­

a l t e d  a s  m y  v i e w s  c o n c e r n i n g  t h e  " c o n c e p t  o f  e x i s t e n c e ,  

o f  m e a n i n g ,  o f  t h e  u n i v e r s e ,  a n d  o f  t h e  m y s t e r y  o f  h u m a n  

l i f e . "  Ibid. R a t h e r ,  I r e a c h  i t  f o r  t h e  s a m e  r e a s o n  I r e a c h  

th e  c o n c l u s i o n  l h a t  b i g a m y  i s  n o t  c o n s t i t u t i o n a l l y  p r o ­

t e c t e d  —  b e c a u s e  o f  t w o  s i m p l e  f a c t s :  ( 1 )  t h e  C o n s t i t u t i o n  

s a y s  a b s o l u t e l y  n o t h i n g  a b o u t  i t ,  a n d  ( 2 )  t h e  l o n g s t a n d ­

i n g  t r a d i t i o n s  o f  A m e r i c a n  s o c i e t y  h a v e  p e r m i t t e d  i t  t o  b e  

l e g a l l y  p r o s c r i b e d ,  n l  Akron II, supra, al 520 ( S C A L I A ,  

J . ,  c o n c u r r i n g ) .

n l  T h e  C o u r t ' s  s u g g e s t i o n ,  ante, 505 U.S. at 
847-84S, t h a t  a d h e r e n c e  to  t r a d i t i o n  w o u l d  r e q u i r e  

u s  t o  u p h o l d  l a w s  a g a i n s t  i n i c r r a c i a l  m a r r i a g e  is  

e n t i r e l y  w r o n g .  A n y  t r a d i t i o n  in  t h a t  e a s e  w a s  c o n -
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t r a d i c t c d  by a text —  a n  E q u a l  P r o t e c t i o n  C l a u s e  

t h a t  e x p l i c i t l y  e s t a b l i s h e s  r a c i a l  e q u a l i t y  a s  a  c o n ­

s t i t u t i o n a l  v a l u e .  S e e  Loving v. Virginia, 3S8 U.S. 
1, 9, 18 L  Ed. 2d 1010, 87 S. Ct. 1817 (1967) 
( " I n  t h e  c a s e  a t  b a r , . . .  w c  d e a l  w i t h  s t a t u t e s  c o n ­

t a i n i n g  r a c i a l  c l a s s i f i c a t i o n s ,  a n d  t h e  f a c t  o f  e q u a l  

a p p l i c a t i o n  d o e s  n o t  i m m u n i z e  t h e  s t a t u t e  f r o m  

t h e  v e r y  h e a v y  b u r d e n  o f  j u s t i f i c a t i o n  w h i c h  t h e  

F o u r t e e n t h  A m e n d m e n t  h a s  t r a d i t i o n a l l y  r e q u i r e d  

o f  s t a t e  s t a t u t e s  d r a w n  a c c o r d i n g  to  r a c e " ) ;  s e e  a l s o  

id., at 13 ( S t e w a r t ,  J . ,  c o n c u r r i n g  in  j u d g m e n t ) .  T h e  

e n t e r p r i s e  l a u n c h e d  in  Roe v. Wade, 410 U.S. 113, 
35 L  Ed. 2d 147, 93 S. Ct. 705 (1973). b y  c o n ­

t r a s t ,  s o u g h t  l o  establish —  in  th e  t e e t h  o f  a  c l e a r ,  

c o n t r a r y '  t r a d i t i o n  —  a  v a l u e  f o u n d  n o w h e r e  i n  th e  

c o n s t i t u t i o n a l  t e x t .

T h e r e  i s ,  o f  c o u r s e ,  n o  c o m p a r a b l e  t r a d i t i o n  

b a r r i n g  r e c o g n i t i o n  o f  a  " l i b e r t y  i n t e r e s t "  in  c a r ­

r y i n g  o n e 's  c h i l d  t o  te n m  f r e e  f r o m  s t a t e  e f f o r t s  

to  k i l l  i t .  F o r  t h a t  r e a s o n ,  i t  d o e s  n o t  f o l l o w  th a t  

t h e  C o n s t i t u t i o n  d o e s  n o l  p r o t e c t  c h i l d b i r t h  s i m p l y  

b e c a u s e  i t  d o c s  n o t  p r o t e c t  a b o r t i o n .  T h e  C o u r t 's  

c o n t e n t i o n ,  ante,  505 U.S. at 859, t h a t  t h e  o n l y  w a y  

lo  p r o t e c t  c h i l d b i r t h  i s  l o  p r o t e c t  a b o r t i o n  s h o w s  th e  

u t t e r  b a n k r u p t c y  o f  c o n s l i t u l i o n a l  a n a l y s i s  d e p r i v e d  

o f  t r a d i t i o n  a s  a  v a l i d a t i n g  f a c to r .  I t  d r iv e s  o n e  to  

s a y  t h a t  t h e  o n l y  w a y  t o  p r o t e c t  t h e  r i g h t  t o  e a t  

i s  t o  a c k n o w l e d g e  t h e  c o n s t i t u t i o n a l  r i g h t  l o  s t a r v e  

o n e s e l f  t o  d e a t h .

[ * 9 8 1 ]  [ * * * 7 8 3 ]  T h e  C o u r t  d e s t r o y s  t h e  p r o p o s i t i o n ,  

e v i d e n t l y  m e a n t  l o  r e p r e s e n t  m y  p o s i t i o n ,  t h a t  " l i b e r t y "  

i n c l u d e s  " o n l y  t h o s e  p r a c t i c e s ,  d e f i n e d  a t  t h e  m o s t  s p e c i f i c  

l e v e l ,  t h a t  w e r e  p r o t e c t e d  a g a i n s t  g o v e r n m e n t  i n t e r f e r e n c e  

b y  o t h e r  r u l e s  o f  l a w  w h e n  t h e  F o u r t e e n t h  A m e n d m e n t  

w a s  r a t i f i e d , "  ante, 505 U.S. at S47 ( c i t i n g  Michael 11. 
v. Gerald D., 491 U.S. 110, 127, n.6, 105 L  Ed. 2d 91, 
109 S. Ct. 2333(1989)  ( o p i n i o n  o f  S C A L I A .  J . ) ) .  T h a t  is  

n o t ,  h o w e v e r ,  w h a t  Michael H. s a y s ;  i t  m e r e l y  o b s e r v e s  

l h a t ,  in  d e f i n i n g  " l i b e r ty , "  w c  m a y  n o t  d i s r e g a r d  a  s p e ­

c i f i c ,  " r e l e v a n t  t r a d i t i o n  p r o t e c t i n g ,  o r  d e n y i n g  p r o t e c t i o n  

lo ,  t h e  a s s e r t e d  r i g h t , "  ibid. B u t  t h e  C o u r t  d o c s  n o t  w i s h  

t o  b e  f e t t e r e d  b y  a n y  s u c h  l i m i t a t i o n s  o n  i t s  p r e f e r e n c e s .  

T h e  C o u r t ’s  s t a t e m e n t  t h a t  i t  i s  " t e m p l i n g "  l o  a c k n o w l ­

e d g e  t h e  a u l h o r i t a t i v e n c s s  o f  t r a d i t i o n  in  o r d e r  t o  " c u r b  

t h e  d i s c r e t i o n  o f  f e d e r a l  j u d g e s , "  ante, 505 U.S. at 847, i s  

o f  c o u r s e  r h e t o r i c  r a t h e r  t h a n  r e a l i t y ;  n o  g o v e r n m e n t  o f f i ­

c i a l  i s  " t e m p t e d "  t o  p l a c e  r e s t r a i n t s  u p o n  h i s  o w n  f r e e d o m  

o f  a c t i o n ,  w h i c h  i s  w h y  L o r d  A c t o n  d id  n o t  s a y  " P o w e r  

t e n d s  t o  p u r i f y . "  T h e  C o u r t ’s  t e m p t a t i o n  i s  in  t h e  q u i t e  

o p p o s i t e  a n d  m o r e  n a t u r a l  d i r e c t i o n  —  t o w a r d s  s y s t e m ­

a t i c a l l y  e l i m i n a t i n g  c h e c k s  u p o n  i t s  o w n  p o w e r ,  a n d  it 

s u c c u m b s .

[ * * * L E d I I R 2 D ]  [ 2 D ]  [ * * * L E d H R 4 D ]  [ 4 D ]  

[ * * * L E d H R 5 E ]  [ 5 E ] B c y o n d  t h a t  b r i e f  s u m m a r y  o f  th e  

e s s e n c e  o f  m y  p o s i t i o n ,  I  w i l l  n o l  s w e l l  t h e  U n i te d  S t a t e s  

R e p o r t s  w i t h  t e p c t i t i o n  o f  w h a t  I h a v e  [ * * 2 8 7 5 ]  s a id  b e ­

f o r e ;  a n d  a p p l y i n g  t h e  r a t i o n a l  b a s i s  t e s t ,  1 w o u ld  u p h o l d  

t h e  P e n n s y l v a n i a  s t a t u t e  i n  i t s  e n t i r e t y .  I m u s t ,  h o w e v e r ,  

r e s p o n d  t o  a  f e w  o f  t h e  m o r e  o u t r a g e o u s  a r g u m e n t s  in  

t o d a y 's  o p i n i o n ,  w h i c h  i t  i s  b e y o n d  h u m a n  n a t u r e  to  l e a v e  

u n a n s w e r e d .  I s h a l l  d i s c u s s  e a c h  o f  t h e m  u n d e r  a  q u o t a ­

t i o n  f r o m  t h e  C o u r t ’s  o p i n i o n  t o  w h i c h  t h e y  p e r t a in .

" T h e  i n e s c a p a b l e  f a c t  i s  t h a t  a d j u d i ­

c a t i o n  o f  s u b s t a n t i v e  d u e  p r o c e s s  c l a i m s  

m a y  c a l l  u p o n  t h e  C o u r t  [ * 9 8 2 ]  i n  i n t e r ­

p r e t i n g  t h e  C o n s t i t u t i o n  l o  e x e r c i s e  t h a t  

s a m e  c a p a c i t y  w h i c h  b y  t r a d i t i o n  c o u r t s  

a l w a y s  h a v e  e x e r c i s e d :  r e a s o n e d  j u d g ­

m e n t . "  Ante, 505 U.S. at 849.

A s s u m i n g  t h a t  t h e  q u e s t i o n  b e f o r e  u s  is  t o  b e  r e s o lv e d  

a t  s u c h  a  l e v e l  o f  p h i l o s o p h i c a l  a b s t r a c t i o n ,  i n  s u c h  i s o l a ­

t i o n  f r o m  t h e  t r a d i t i o n s  o f  A m e r i c a n  s o c i e ty ,  a s  b y  s im p l y  

a p p l y i n g  " r e a s o n e d  j u d g m e n t , "  1 d o  n o t  s e c  h o w  th a t  c o u l d  

p o s s i b l y  h a v e  p r o d u c e d  t h e  a r '  '" c C o u r t  a r r i ' ,'’d  a t  in  

Roc v. Wade, 410 U.S. 113 i  147. 93 S. Ct.
705 (1973). T o d a y 's  o p i n  -  m e t h o d o l o g y

o f  Roc, q u i t e  a c c u r a t e l y , : .n s t  th e  w o m a n 's

i n t e r e s t  t h e  S t a t e ' s  " ' i m p a  . . .u  l e g i t i m a t e  i n t e r e s t  in  

p r o t e c t i n g  t h e  p o t e n t i a l i t y  o i  n u m a n  l i f e . '"  Ante, 505 U.S. 
at 871 ^ q u o t in g  Roe, supra, a t  1 6 2 ) .  B u t  " r e a s o n e d  j u d g ­

m e n t "  d o c s  n o l  b e g i n  b y  b e g g i n g  t h e  q u e s t i o n ,  a s  Roc 
a n d  s u b s e q u e n t  c a s e s  u n q u e s t i o n a b l y  d i d  b y  a s s u m in g  

th a t  w h a t  t h e  S t a l e  is  p r o t e c t i n g  i s  t h e  m e r e  " p o te n t i a l i t y  

o f  h u m a n  l i f e . "  S e e ,  e. g., Roe, supra, at 162; Planned 
Parenthood oj Central Mo. v. Danforth, 428 U.S. 52, 61, 
49 L  Ed. 2d 7C8, 96 S. Ct. 2831 (1976); Colautli v. 

Franklin, 439 U.S. 379, 386, 5S L  Ed. 2d 596. 99 S. 
Ct. 675 (1979); Akron v. Akron Center fo r  Reproductive 
Health, Inc., 462 U.S. 416, 428, 76 L  Ed. 2d 6S7,103 S. 
Ct. 2481 (1983) [ * * * 7 8 4 ]  (Akron I); Planned Parenthood 
Assn. o f Kansas City, Mo., Inc. v. Ashcroft, 462 U.S. 476, 
482. 76 L  Ed. 2d 733,103 S. Ct. 2517(1983). T h e  w h o le  

a r g u m e n t  o f  a b o r t i o n  o p p o n e n t s  i s  t h a t  w h a t  th e  C o u r t  

c a l l s  t h e  f e t u s  a n d  w h a t  o t h e r s  c a l l  t h e  u n b o m  c h i l d  is 
a human life. T h u s ,  w h a t e v e r  a n s w e r  Roe c a m e  u p  w i lh  

a f t e r  c o n d u c t i n g  i t s  " b a l a n c i n g "  i s  b o u n d  lo  b e  w r o n g ,  

u n l e s s  i l  i s  c o n r c c t  t h a t  t h e  h u m a n  f e t u s  i s  i n  s o m e  c r i t i c a l  

s e n s e  m e r e l y  p o t e n t i a l l y  h u m a n .  T h e r e  i s  o f  c o u r s e  n o  

w a y  t o  d e t e r m i n e  t h a t  a s  a  l e g a l  m a t t e r ;  i l  i s  in  f a c t  a  v a lu e  

j u d g m e n t .  S o m e  s o c i e t i e s  h a v e  c o n s i d e r e d  n e w b o r n  c h i l ­

d r e n  n o t  y e t  h u m a n ,  o r  t h e  i n c o m p e t e n t  e l d e r l y  n o  l o n g e r  

s o .

[* * *L E d . 1 R l 6D] [ 16D]The authors o f the joint opinion,
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o f  c o u r s e ,  d o  n o t  s q u a r e l y  c o n t e n d  t h a t  Roe v. Wade w a s  a  

correct a p p l i c a t i o n  o f  " r e a s o n e d  j u d g m e n t " ;  m e r e l y  t h a t  

i t  m u s t  b e  f o l l o w e d ,  b e c a u s e  o f  stare decisis. Ante, 505 
U.S. at 853, 86), 871. B u t  in  t h e i r  e x h a u s t i v e  d i s c u s s i o n  

o r  a l l  th e  f a c t o r s  t h a t  g o  i n t o  th e  d e t e r m i n a t i o n  [ * 9 8 3 ]  

o f  w h e n  stare decisis s h o u l d  b e  o b s e r v e d  a n d  w h e n  d i s r e ­

g a r d e d ,  th e y  n e v e r  m e n t i o n  " h o w  w r o n g  w a s  th e  d e c i s i o n  

o n  i t s  f a c e ? "  S u r e ly ,  i f  " t h e  C o u r t 's  p o w e r  l i e s  . . .  i n  i t s  

l e g i t i m a c y ,  a  p r o d u c t  o f  s u b s t a n c e  a n d  p e r c e p t i o n , "  ante, 
505 U.S. at 865, th e  " s u b s t a n c e "  p a r t  o f  t h e  e q u a t i o n  d e ­

m a n d s  t h a t  p l a i n  e r r o r  b e  a c k n o w l e d g e d  a n d  e l i m i n a t e d .  

Roc w a s  p l a i n l y  w r o n g  —  e v e n  o n  t h e  C o u r t 's  m e t h o d o l ­

o g y  o f  " r e a s o n e d  j u d g m e n t , "  a n d  e v e n  m o r e  s o  ( o f  c o u r s e )  

i f  th e  p r o p e r  c r i t e r i a  o f  t e x t  a n d  t r a d i t i o n  a r c  a p p l i e d .

T h e  e m p t i n e s s  o f  t h e  " r e a s o n e d  j u d g m e n t "  t h a t  p r o ­

d u c e d  Roc i s  d i s p l a y e d  in  p l a i n  v ie w  b y  t h e  f a c t  t h a t ,  a f t e r  

m o r e  t h a n  1 9  y e a r s  o f  e f f o r t  b y  s o m e  o f  t h e  b r i g h t e s t  ( a n d  

m o s t  d e t e r m i n e d )  l e g a l  m i n d s  in  t h e  c o u n t r y ,  a f t e r  m o r e  

t h a n  1 0  e a s e s  u p h o l d i n g  a b o r t i o n  r i g h t s  in  th i s  C o u r t ,  a n d  

a f t e r  d o z e n s  u p o n  d o z e n s  o f  amicus b r i e f s  s u b m i t t e d  in  

t h e s e  a n d  o t h e r  e a s e s ,  t h e  b e s t  t h e  C o u r t  c a n  d o  to  e x p l a in  

h o w  i t  i s  t h a t  th e  w o r d  " l i b e r t y "  must b e  t h o u g h t  l o  i n c lu d e  

t h e  r i g h t  t o  d e s t r o y  h u m a n  f e t u s e s  i s  l o  r a t t l e  o f f  a  c o l l e c ­

t i o n  o f  a d j e c t i v e s  t h a t  s i m p l y  d e c o r a t e  a  v a l u e  j u d g m e n t  

a n d  c o n c e a l  a  p o l i t i c a l  c h o i c e .  T h e  r i g h t  t o  a b o r t ,  w c  a r c  

t o l d ,  i n h e r e s  i n  " l i b e r t y "  b e c a u s e  it  is  a m o n g  " a  p e r s o n ’s  

m o s t  b a s i c  d e c i s i o n s , "  ante, 505 U.S. at 849; i t  i n v o l v e s  

a  " m o s t  i n t i m a t e  a n d  p e r s o n a l  c h o i c e , "  ante, 505 U.S. at 
851; i l  i s  " c e n t r a l  l o  p e r s o n a l  d i g n i t y  a n d  [ * * 2 8 7 6 ]  a u t o n ­

o m y ,"  ibid.; it  " o r i g i n a t e s  w i t h i n  t h e  z o n e  o f  c o n s c i e n c e  

a n d  b e l i e f , "  ante, 505 U.S. at 852; i t  i s  " l o o  i n t i m a t e  a n d  

p e r s o n a l "  f o r  s t a t e  i n t e r f e r e n c e ,  ibid.; i t  r e f l e c t s  " i n t i m a t e  

v i e w s "  o f  a  " d e e p ,  p e r s o n a l  c h a r a c t e r , "  ante, 505 U.S. at 
853; i t  i n v o l v e s  " i n t i m a t e  r e l a t i o n s h i p s "  a n d  n o t i o n s  o f  

" p e r s o n a l  a u t o n o m y  a n d  b o d i l y  in t e g r i t y , "  ante, 505 U.S. 
at 857; a n d  i t  c o n c e r n s  a  p a r t i c u l a r l y  '" i m p o r t a n t  d e c i ­

s i o n , " '  ante, 505 U.S. at 859 ( c i t a t i o n  o m i t t e d ) .  n 2  B u t  it 

[ * * * 7 8 5 ]  i s  [ * 9 8 4 ]  o b v i o u s  t o  a n y o n e  a p p l y i n g  " r e a ­

s o n e d  j u d g m e n t "  t h a t  t h e  s a m e  a d j e c t i v e s  c a n  b e  a p p l i e d  

t o  m a n y  f o r m s  o f  c o n d u c t  t h a t  th i s  C o u r t  ( i n c l u d i n g  o n e  o f  

th e  J u s t i c e s  in  t o d a y 's  m a j o r i t y ,  s e e  Bowers v. Hardwick, 
478 U.S. 1S6, 92 L  Ed. 2d 140, 106 S. Cl. 2841 (1986)) 
h a s  h e l d  a r c  not e n t i t l e d  t o  c o n s t i t u t i o n a l  p r o t e c t i o n  —  

b e c a u s e ,  l i k e  a b o r t i o n ,  th e y  a r c  f o r m s  o f  c o n d u c t  t h a t  

h a v e  l o n g  b e e n  c r i m i n a l i z e d  in  A m e r i c a n  s o c i e ty .  T h o s e  

a d j e c t i v e s  m i g h t  b e  a p p l i e d ,  f o r  e x a m p l e ,  t o  h o m o s e x u a l  

s o d o m y ,  p o l y g a m y ,  a d u l t  i n c e s t ,  a n d  s u i c i d e ,  a l l  o f  w h ic h  

a r c  e q u a l l y  " i n t i m a t e "  a n d  " d e e p l y  p e r s o n a l "  d e c i s i o n s  

i n v o l v in g  " p e r s o n a l  a u t o n o m y  a n d  b o d i l y  in t e g r i t y , "  a n d  

a l l  o f  w h i c h  c a n  c o n s t i t u t i o n a l l y  b e  p r o s c r i b e d  b e c a u s e  

i t  i s  o u r  u n q u e s t i o n a b l e  c o n s t i t u t i o n a l  t r a d i t i o n  t h a t  th e y  

a r e  p r o s c r i b u b l c .  I t i s  n o t  r e a s o n e d  j u d g m e n t  l h a t  s u p p o r t s  

th e  C o u r t 's  d e c i s i o n ;  o n l y  p e r s o n a l  p r e d i l e c t i o n .  J u s t i c e

C u r t i s ' s  w a r n i n g  i s  a s  t i m e l y  t o d a y  a s  i t  w a s  1 3 5  y e a r s  

a g o :

" W h e n  a  s t r i c t  i n t e r p r e t a t i o n  o f  th e  

C o n s t i t u t i o n ,  a c c o r d i n g  t o  t h e  f ix e d  r u l e s  

w h i c h  g o v e r n  t h e  i n t e r p r e t a t i o n  o f  l a w s ,  is  

a b a n d o n e d ,  a n d  th e  t h e o r e t i c a l  o p i n i o n s  o f  

i n d i v i d u a l s  a r c  a l l o w e d  t o  c o n t r o l  i t s  m e a n ­

i n g ,  w c  h a v e  n o  l o n g e r  a  C o n s t i t u t i o n ;  w c  

a r c  u n d e r  t h e  g o v e r n m e n t  o f  i n d i v i d u a l  m e n ,  

w h o  f o r  t h e  t i m e  b e i n g  h a v e  p o w e r  t o  d e c l a r e  

w h a t  t h e  C o n s t i t u t i o n  i s ,  a c c o r d i n g  lo  th e i r  

o w n  v i e w s  o f  w h a t  i t  o u g h t  t o  m e a n . "  Dred 
Scott v. Sandford, 60 U.S(19How.) 393, 621,
15 L  Ed. 691 (1857) ( d i s s e n t i n g  o p i n i o n ) .

" L i b e r t y  f i n d s  n o  r e f u g e  i n  a  j u r i s p r u ­

d e n c e  o f  d o u b t . "  Ante, 505 U.S. at S44.

n l  J U S T I C E  B L A C K M U N ’s  p a r a d e  o f  a d j e c ­

t i v e s  i s  s i m i l a r l y  e m p t y :  A b o r t i o n  i s  a m o n g  '" th e  

m o s t  i n t i m a t e  a n d  p e r s o n a l  c h o i c e s , " '  ante, 505 U.S. 
at 923; i t  i s  a  m a t t e r  " c e n t r a l  t o  p e r s o n a l  d i g n i t y  

a n d  a u t o n o m y , "  ibid.; a n d  i t  i n v o l v e s  " p e r s o n a l  d e ­

c i s i o n s  t h a t  p r o f o u n d l y  a f f e c t  b o d i l y  i n t e g r i t y ,  i d e n ­

t i ty ,  a n d  d e s t i n y , "  ante, 505 U.S. at 927. J U S T I C E  

S T E V E N S  i s  n o t  m u c h  l e s s  c o n c l u s o r y :  T h e  d e c i ­

s i o n  t o  c h o o s e  a b o r t i o n  i s  a  m a t t e r  o f  " th e  h i g h e s t  

p r i v a c y  a n d  t h e  m o s t  p e r s o n a l  n a t u r e , "  ante, 505 
U.S. at 915; i t  i n v o l v e s  a  ’" d i f f i c u l t  c h o i c e  h a v i n g  

s e r i o u s  a n d  p e r s o n a l  c o n s e q u e n c e s  o f  m a j o r  i m p o r ­

t a n c e  t o  a  w o m a n 's ]  f u t u r e , '"  ante, 505 U.S. at 916; 
t h e  a u t h o r i t y  l o  m a k e  t h i s  " t r a u m a t i c  a n d  y e t  e m ­

p o w e r i n g  d e c i s i o n "  i s  " a n  e l e m e n t  o f  b a s i c  h u m a n  

d i g n i t y , "  ibid.; a n d  it  is  " n o t h i n g  l e s s  th a n  a  m a t t e r  

o f  c o n s c i e n c e , "  ibid.

O n e  m i g h t  h a v e  f e a r e d  to  e n c o u n t e r  th i s  a u g u s t  a n d  

s o n o r o u s  p h r a s e  i n  a n  o p i n i o n  d e f e n d i n g  th e  r e a l  Roc v. 

Wade, r a t h e r  t h a n  t h e  r e v i s e d  v e r s i o n  f a b r i c a t e d  t o d a y  

b y  t h e  a u t h o r s  [ * 9 8 5 ]  o f  t h e  j o i n t  o p i n i o n .  T h e  s h o r t ­

c o m i n g s  o f  Roe d i d  n o l  i n c l u d e  l a c k  o f  c l a r i t y :  V i r tu a l ly  

a l l  r e g u l a t i o n  o f  a b o r t i o n  b e f o r e  t h e  t h i r d  t r i m e s t e r  w a s  

i n v a l i d .  B u t  t o  c o m e  a c r o s s  t h i s  p h r a s e  i n  th e  j o i n t  o p i n ­

io n  — w h i c h  c a l l s  u p o n  f e d e r a l  d i s t r i c t  j u d g e s  t o  a p p l y  a n  

" u n d u e  b u r d e n "  s t a n d a r d  at, d o u b t f u l  in  a p p l i c a t i o n  a s  il 

i s  u n p r i n c i p l e d  in  o r i g i n  —  i s  r e a l l y  m o r e  th a n  o n e  s h o u ld  

h a v e  t o  h e a r .

T h e  j o i n t  o p i n i o n  f r a n k l y  c o n c e d e s  t  ta t  t h e  a m o r ­

p h o u s  c o n c e p t  o f  " u n d u e  b u r d e n "  h a s  b e e n  i n c o n s i s t e n t l y  

a p p l i e d  b y  t h e  M e m b e r s  o f  t h i s  C o u r t  in  th e  f e w  b r i e f  

y e a r s  s i n c e  l h a t  " t e s t "  w a s  f i r s t  e x p l i c i t l y  p r o p o u n d e d  b y  

J U S T I C E  O 'C O N N O R  in  h e r  d i s s e n t  in  Akmn 1,462 U.S.
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416, 76 L  Ed. 2d 687,103 S. Cl. 2481 (1983). S e e  ante, 
505 U.S. al 876. n 3  B e c a u s e  [ * * * 7 8 6 ]  th e  t h r e e  J u s t i c e s  

n o w  w i s h  t o  " s e t  f o r t h  a  s t a n d a r d  [ * * 2 8 7 7 ]  o f  g e n e r a l  

a p p l i c a t i o n , "  t h e  j o i n t  o p i n i o n  a n a  ' c c s  t h a t  " i t  is  i m ­

p o r t a n t  t o  c l a r i f y  w h a t  i s  m e a n t  b y  a n  u n d u e  b u r d e n . "  

Ibid. I c e r t a i n l y  a g r e e  w i t h  t h a t ,  b u t  1 d o  n o t  a g r e e  t h a t  

t h e  j o i n t  o p i n i o n  s u c c e e d s  i n  th e  a n n o u n c e d  e n d e a v o r .  T o  

t h e  c o n t r a r y ,  i t s  e f f o r t ' a t  c l a r i f i c a t i o n  [ * 9 8 6 ]  m a k e  c l e a r  

o n l y  t h a t  t h e  s t a n d a r d  i s  i n h e r e n t l y  m a n i p u l a b l e  a n d  v / i l l  

p r o v e  h o p e l e s s l y  u n w o r k a b l e  i n  p r a c t i c e .

n 3  T h e  j o i n t  o p i n i o n  i s  c l e a r l y  w r o n g  in  a s s e r t ­

i n g ,  ante, 505 U.S. al 874, t h a t  " th e  C o u r t ' s  e a r l y  

a b o r t i o n  c a s e s  a d h e r e d  t o ” th e  " u n d u e  b u r d e n "  s t a n ­

d a r d .  T h e  p a s s i n g  u s e  o f  t h a t  p h r a s e  in  J U S T I C E  

B L ' f ' K M U N ' s  o p i n i o n  f o r  th e  C o u r t  i n  Bcllotti v. 
Bedr:. - - 5  U.S. 132, 147, 49 L  Ed. 2d 844, 96 
S. Ct. 2857 (1976) (Bcllotti 1), w a s  n o t  b y  w a y  o f  

s e t t i n g  f o r th  t h e  standard o f  u n c o n s t i t u t i o n a l i t y ,  a s  

J U S T I C E  O 'C O N N O R 's  l a t e r  o p i n i o n s  d i d ,  b u t  b y  

w a y  o f  e x p r e s s i n g  t h e  conclusion o f  u n c o n s t i t u t i o n ­

a l i ty .  J u s t i c e  P o w e l l  f o r  a  t i m e  a p p e a r e d  t o  e m p l o y  

a  v a r i a n t  o f  " u n d u e  b u r d e n "  a n a ly s i s  in  s e v e r a l  n o n -  

m a j o r i t y  o p i n i o n s ,  s e c ,  c. g., Bcllotti v. Baird, 443 
U.S. 622, 647, 61 L  E d 2d 797, 99 S. Cl. 3035
(1979) (Bcllotti 11); Carey v. Population Services 
International, 431 U.S. 678, 705, 52 L  Ed. 2d 675, 
97 S. Ct. 2010 (1977) ( o p m i e n  c o n c u r r i n g  in  p a r t  

a n d  c o n c u r r i n g  in  j u d g m e n t ) ,  b u t  h e  t o o  u l t i m a t e l y  

r e j e c t e d  t h a t  s t a n d a r d  in  h i s  o p in i o n  f o r  t h e  C o u r t  

in  Akron v. Akron Center fo r  Reproductive Health, 
Inc., 462 U.S. 416, 420, n l , 7 6 L  Ed. 2d 687,103  
S. Ct. 24S1 (1983) (Akron I). T h e  j o i n t  o p i n i o n 's  r e ­

l i a n c e  o n  Maher v. Roe, 432 U.S. 464,473, 53 L  Ed. 
2d484, 97S. Cl. 2376(1977), a n d  Harris v. McRae. 
448 U.S. 297,314, 6 5 L  Ed. 2d7S4,100S. Cl. 2671
(1980), i s  e n t i r e l y  m i s p l a c e d ,  s i n c e  t h o s e  c a s e s  d id  

n o t  i n v o l v e  r e g u l a t i o n  o f  a b o r t i o n ,  b u t  m e r e  r e f u s a l  

t o  f u n d  i t .  I n  a n y  e v e n t ,  J U S T I C E  O 'C O N N O R 's  

e a r l i e r  f o r m u l a t i o n s  h a v e  a p p a r e n t ly  n o w  p r o v e d  

u n s a t i s f a c t o r y  t o  t h e  t h r e e  J u s t i c e s ,  w h o  —  in  t h e  

n a m e  o f  stare decisis n o  l e s s  —  to d a y  f i n d  i t  n e c ­

e s s a r y  t o  d e v i s e  a n  e n t i r e l y  n e w  v e r s io n  o f  " u n d u e  

b u r d e n "  a n a l y s i s .  S e c  ante, 505 U.S. at 877-S79.

T h e  j o i n t  o p i n i o n  e x p l a i n s  th a t  a  s t a l e  r e g u l a t i o n  i m ­

p o s e s  a n  " u n d u e  b u r d e n "  i f  it  " h a s  th e  p u r p o s e  o r  e f f e c t  

o f  p l a c i n g  a  s u b s t a n t i a l  o b s t a c l e  in  th e  p a th  o f  a  w o m a n  

s e e k i n g  a n  a b o r t i o n  o f  a  n o n v i a b l e  f e t u s ."  Ante, 505 U.S. 
ct 877; s e e  a l s o  ante, 505 U.S. at 877-879. A n  o b s t a c l e  

i s  " s u b s t a n t i a l , "  w c  a r e  t o l d ,  i f  i t  is  " c a l c u l a t e d ! , )  [ t i n t ]  to  

i n f o r m  t h e  w o m a n 's  f r e e  c h o i c e ,  [ b u t  lo ]  h i n d e r  i t . "  Ante, 
505 U.S. at 877. n 4  T h i s  l a t t e r  s t a t e m e n t  c a n n o t  [ * 9 8 7 ]

[ * * * 7 8 7 ]  p o s s i b l y  m e a n  w h a t  i l  s a y s .  Any r e g u l a t i o n  o f  

a b o r t i o n  lh a t  i s  i n t e n d e d  l o  a d v a n c e  w h a t  t h e  j o i n t  o p in i o n  

c o n c e d e s  i s  t h e  S t a t e ' s  " s u b s t a n t i a l "  i n t e r e s t  i n  p r o t e c t i n g  

u n b o m  l i f e  w i l l  b e  " c a l c u l a t e d  [ lo ]  h in d e r "  a  d e c i s i o n  to  

h a v e  a n  a b o r t i o n .  I t  t h u s  s e e m s  m o r e  a c c u r a t e  t o  s a y  th a t  

t h e  j o i n t  o p i n i o n  w o u l d  u p h o l d  a b o r t i o n  r e g u l a t i o n s  o n ly  

i f  t h e y  d o  n o t  unduly h i n d e r  t h e  w o m a n 's  d e c i s i o n .  T h a t ,  

o f  c o u r s e ,  b r i n g s  u s  r i g h t  b a c k  lo  s q u a r e  o n e :  D e f in i n g  

a n  " u n d u e  b u r d e n "  a s  a n  " u n d u e  h i n d r a n c e "  ( o r  a  " s u b ­

s t a n t i a l  o b s t a c l e " )  h a r d l y  " c l a r i f i e s "  t h e  [ * * 2 8 7 8 ]  te s t .  

C o n s c i o u s l y  o r  n o t ,  t h e  j o i n t  o p i n i o n 's  v e r b a l  s h e l l  g a m e  

w i l l  c o n c e a l  r a w  j u d i c i a l  p o l i c y  c h o i c e s  c o n c e r n i n g  w h a t  

i s  " a p p r o p r i a t e "  a b o r t i o n  l e g i s l a t i o n .

n 4  T h e  j o i n t  o p i n i o n  f u r t h e r  a s s e r t s  t h a t  a  la w  

im p o s i n g  a n  u n d u e  b u r d e n  o n  a b o r t i o n  d e c i s i o n s  is  

n o t  a  " p e r m i s s i b l e "  m e a n s  o f  s e r v i n g  " l e g i t i m a t e "  

s t a l e  i n t e r e s t s .  Ante, 505 U.S. at 877. T h i s  d e ­

s c r i p t i o n  o f  t h e  u n d u e  b u r d e n  s t a n d a r d  in  t e n n s  

m o r e  c o m m o n l y  a s s o c i a t e d  w i th  th e  r a t i o n a l - b a s i s  

t e s t  w i l l  c o m e  a s  a  s u r p r i s e  e v e n  to  t h o s e  w h o  

h a v e  f o l l o w e d  c l o s e l y  o u r  w a n d e r i n g s  in  th i s  f o r ­

s a k e n  w i l d e r n e s s .  S e c ,  c. g„ Akron I, supra, at 463 
( O 'C O N N O R ,  J . ,  d i s s e n t i n g )  ( " T h e  'u n d u e  b u r d e n '  

. . . r e p r e s e n t s  t h e  r e q u i r e d  t h r e s h o l d  i n q u i r y  t h a t  

m u s t  b e  c o n d u c t e d  b e f o r e  t h i s  C o u r t  c a n  r e q u i r e  

a  S t a t e  t o  j u s t i f y  i t s  l e g i s l a t i v e  a c t i o n s  u n d e r  t h e  

e x a c t i n g  'c o m p e l l i n g  s t a t e  i n t e r e s t ’ s t a n d a r d " ) ;  s e e  

a l s o  Hodgson v. Minnesota, 497 U.S. 417, 458- 
460, 111 L  Ed. 2d 344, 110 S. Ct. 2926 (1990) 
( O 'C O N N O R ,  J . ,  c o n c u r r i n g  in  p a r t  a n d  c o n c u r ­

r i n g  in  j u d g m e n t  i n  p a r t ) ;  Thornburgh v. American 
College o f  Obstetricians and Gynecologists, 476 
U.S. 747, 82S, 90 L  Ed. 2d 779, 106 S. Ct. 2169
(1986) ( O 'C O N N O R ,  J . ,  d i s s e n t i n g ) .  T h i s  c o n f u s ­

in g  e q u a t i o n  o f  t h e  t w o  s t a n d a r d s  i s  a p p a r e n t l y  d e ­

s ig n e d  t o  e x p l a i n  h o w  o n e  o f  th e  J u s t i c e s  w h o  j o i n e d  

th e  p l u r a l i t y  o p i n i o n  in  Webster v. Reproductive 
Health Services, 492 U.S. 490, 106 L  Ed. 2d 410, 
109 S. Ct. 3040 (1989), w h i c h  a d o p t e d  t h e  r a -  

l i o n a l - b a s i s  t e s t ,  c o u l d  j o i n  a n  o p i n i o n  e x p r e s s l y  

a d o p t i n g  t h e  u n d u e  b u r d e n  te s t .  S e e  id., at 520 
( r e j e c t i n g  t h e  v i e w  t h a t  a b o r t i o n  i s  a  " f u n d a m e n ­

ta l  r i g h t , "  i n s t e a d  i n q u i r i n g  w h e t h e r  a  la w  r e g u ­

l a t i n g  th e  w o m a n 's  " l i b e r t y  i n t e r e s t "  in  a b o r t i o n  is  

" r e a s o n a b l y  d e s i g n e d "  t o  f u r t h e r  " l e g i t i m a t e "  s t a t e  

e n d s ) .  T h e  s a m e  m o t i v e  a l s o  a p p a r e n t l y  u n d e r l i e s  

th e  j o i n t  o p i n i o n 's  e r r o n e o u s  c i t a t i o n  o f  th e  p l u r a l i t y  

o p i n i o n  i n  Ohio v. Akron Center for Reproductive 
Health, 497 U.S. 502, 506 ,111L Ed. 2d405 ,110S. 
Ct. 2972 (1990) (Akron 11) ( o p i n i o n  o f  K E N N E D Y , 

J . ) ,  a s  a p p l y i n g  t h e  u n d u e  b u r d e n  te s t .  S e c  ante, 
505 U.S. at 876 ( u s i n g  th i s  c i t a t i o n  to  s u p p o r t  th e  

p r o p o s i t i o n  t h a t  " t w o  o f  u s "  —  /. e., tw o  o f  th e
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a u t h o r s  o f  th e  j o i n t  o p i n i o n  —  h a v e  p r e v i o u s l y  a p ­

p l i e d  t h i s  t e s t ) .  In  f a c t ,  Akmn II d o c s  n o l  m e n ­

t i o n  t h e  u n d u e  b u r d e n  s t a n d a r d  u n t i l  t h e  c o n c l u ­

s i o n  o f  t h e  o p i n i o n ,  w h e n  i t  s t a t e s  t h a t  t h e  s t a t u t e  

a l  i s s u e  " d o c s  n o t  i m p o s e  a n  u n d u e ,  o r  otherwise 
unconstitutional, b u r d e n . "  497 U.S. at 519  ( e m ­

p h a s i s  a d d e d ) .  I fa i l  t o  s e c  h o w  a n y o n e  c a n  t h i n k  

th a t  s a y i n g  a  s t a t u t e  d o e s  n o t  i m p o s e  a n  u n c o n ­

s t i t u t i o n a l  b u r d e n  u n d e r  any s t a n d a r d ,  i n c l u d i n g  

t h e  u n d u e  b u r d e n  te s t ,  a m o u n t s  t o  a d o p t i n g  th e  

u n d u e  b u r d e n  te s t  a s  t h e  exclusive s t a n d a r d .  T h e  

C o u r t ' s  c i t a t i o n  o f  Hodgson a s  r e f l e c t i n g  J U S T I C E  

K E N N E D Y ’S a n d  J U S T I C E  O 'C O N N O R ’s  " s h a r e d  

p r e m i s e s , "  ante, 505 U.S. at S78, i s  s i m i ­

l a r l y  i n e x p l i c a b l e ,  s i n c e  th e  w o r d  " u n d u e "  w a s  

n e v e r  e v e n  u s e d  in  t h e  f o r m e r 's  o p i n i o n  in  t h a t  

e a s e .  I j o i n e d  J U S T I C E  K E N N E D Y 'S  o p i n i o n s  in  

b o t h  Hodgson a n d  Akron II; 1 s h o u l d  b e  g r a t e f u l ,  I 

s u p p o s e ,  t h a t  t h e  j o i n t  o p i n i o n  d o e s  n o t  c l a i m  l h a t  

I , t o o ,  h a v e  a d o p t e d  t h e  u n d u e  b u r d e n  te s t .

T h e  u l t i m a t e l y  s t a n d a r d l c s s  n a t u r e  o f  t h e  " u n c  j c  b u r ­

d e n "  i n q u i r y  i s  a  r e f l e c t i o n  o f  th e  u n d e r l y i n g  f a c t  th a t  

t h e  c o n c e p t  h a s  n o  p r i n c i p l e d  o r  c o h e r e n t  l e g a l  b a s i s .  A s  

T H E  C H I E F  J U S T I C E  p o i n t s  o u t .  Roe's s t r i c t - s c r u i i n y  

s t a n d a r d  " a t  l e a s t  h a d  a  r e c o g n i z e d  b a s i s  i n  c o n s t i t u t i o n a l  

l a w  a t  t h e  l i m e  Roc w a s  d e c i d e d , "  ante, 505 U.S. at 964, 
w h i l e  " t h e  s a m e  c a n n o t  b e  s a i d  f o r  th e  'u n d u e  b u r d e n '  

s t a n d a r d ,  w h i c h  i s  c r e a t e d  l a r g e l y  o u t  o f  w h o l e  c l o t h  b y  

t h e  a u t h o r s  o f  t h e  j o i n t  o p i n i o n , "  ibid. T h e  j o i n t  o p i n i o n  

i s  f l a t l y  w r o n g  in  a s s e r t i n g  t h a t  " o u r  j u r i s p r u d e n c e  r e l a t ­

i n g  l o  a l l  l i b e r t i e s  s a v e  p e r h a p s  a b o r t i o n  h a s  r e c o g n i z e d "  

t h e  p e r m i s s i b i l i t y  o f  l a w s  t h a t  d o  n o t  i m p o s e  a n  " u n d u e  

b u r d e n . "  Ante, 505 U.S. at 873. I l  a r g u e s  t h a t  th e  a b o r t i o n  

r i g h t  i s  s i m i l a r  t o  o t h e r  r i g h t s  i n  t h a t  a  l a w  " n o t  d e s i g n e d  

t o  s t r i k e  a t  Lhc r i g h t  i t s e l f ,  [ b u t  w h ic h ]  h a s  t h e  i n c i d e n t a l  

e f f e c t  o f  m a k i n g  i t  m o r e  d i f f i c u l t  o r  m o r e  e x p e n s i v e  to  

[ e x e r c i s e  t h e  r i g h t , ] "  is  n o t  i n v a l id .  Ante, 505 U.S. at S74. 
I a g r e e ,  i n d e e d  1 h a v e  [ * 9 8 8 ]  f o r c e f u l l y  u r g e d ,  t h a t  a  la w  

o f  g e n e r a l  a p p l i c a b i l i t y  w h i c h  p l a c e s  o n l y  a n  i n c i d e n t a l  

b u r d e n  o n  a  f u n d a m e n t a l  r i g h t  d o c s  n o l  i n f r i n g e  t h a t  r i g h t ,  

s e e  R. A. V. v. St. Paul, 505 U.S. 377, 389-390, 120 L  
Ed. 2d 305, 112 S. Cl. 2538 (1992); Employment Div, 
Dept, o f  Human Resources o f Ore. v. Smith, 494 U S  872, 
S78-8S2, 108 L  Ed. 2d 876, 110 S. Ct. 1595(1990), b u t  

t h a t  p r i n c i p l e  d o e s  n o l  e s t a b l i s h  t h e  q u i t e  d i f f e r e n t  ( a n d  

q u i t e  d a n g e r o u s )  p r o p o s i t i o n  m a t  a  l a w  w l i i c h  directly 
r e g u l a t e s  a  f u n d a m e n t a l  r i g h t  w i l l  n o t  b e  f o u n d  to  v i o l a t e  

t h e  C o n s t i t u t i o n  u n l e s s  i t  i m p o s e s  a n  " u n d u e  b u r d e n . "  I t 

i s  t h a t ,  o f  c o u r s e ,  w h i c h  i s  a l  i s s u e  h e r e :  P e n n s y l v a n i a  

h a s  consciously and directly r e g u l a t e d  c o n d u c t  t h a t  o u r  

e a s e s  h a v e  h e l d  is  c o n s t i t u t i o n a l l y  p r o t e c t e d .  T h e  a p p r o ­

p r i a t e  a n a l o g y ,  t h e r e f o r e ,  i s  t h a t  o f  a  s t a t e  l a w  r e q u i r i n g

p u r c h a s e r s  o f  r e l i g i o u s  b o o k s  t o  e n d u r e  a  2 4 - h o u r  w a i t ­

i n g  p e r i o d ,  o r  t o  p a y  a  n o m i n a l  a d d i t i o n a l  t a x  o f  1 [ c e n t ] .  

T h e  j o i n t  o p i n i o n  c a n n o t  p o s s i b l y  b e  c o r r e c t  in  s u g g e s t i n g  

t h a t  w c  w o u l d  u p h o l d  s u c h  l e g i s l a t i o n  o n  t h e  g r o u n d  t h a t  

i t  d o e s  n o l  i m p o s e  a  " s u b s t a n t i a l  o b s t a c l e "  t o  t h e  e x e r c i s e  

o f  F i r s t  A m e n d m e n t  r i g h t s .  T h e  " u n d u e  b u r d e n "  s t a n d a r d  

i s  n o '  a t  a l l  t h e  g e n e r a l l y  a p p l i c a b l e  p r i n c i p l e  t h e  j o i n t  

o p i n i o n  p r e t e n d s  i t  t o  b e ;  r a t h e r ,  i l  i s  a  u n i q u e  c o n c e p t  

c r e a t e d  s p e c i a l l y  T or t h e s e  e a s e s ,  t o  p r e s e r v e  s o m e  j u d i ­

c i a l  f o o t h o l d  in  t h i s  i l l - g o t t e n  t e r r i t o r y .  In  c l a i m i n g  o t h e r ­

w i s e ,  t h e  t h r e e  J u s t i c e s  s h o w  t h e i r  w i l l i n g n e s s  [ * * * 7 8 8 ]  

t o  p l a c e  a l l  c o n s t i t u t i o n a l  r i g h t s  a l  r i s k  in  a n  e f f o r t  t o  p r e ­

s e r v e  w h a t  t h e y  d e e m  t h e  " c e n t r a l  h o l d i n g  in  Roc," Ante, 
505 U.S. at 873.

' r ' . c  r o o t l e s s  n a t u r e  o f  t h e  " u n d u e  b u r d e n "  s t a n d a r d ,  

a  p h r a s e  p l u c k e d  o u t  o f  c o n t e x t  f r o m  o u r  e a r l i e r  a b o r t i o n  

d e c i s i o n s ,  s e e  n . 3 ,  supra, i s  f u r t h e r  r e f l e c t e d  in  t h e  f a c t  

t h a t  t h e  j o i n t  o p i n i o n  f in d s  i l  n e c e s s a r y  e x p r e s s l y  t o  r e ­

p u d i a t e  t h e  m o r e  n a r r o w  f o r m u l a t i o n s  u s e d  in  J U S T I C E  

O ’C O N N O R 's  e a r l i e r  o p i n i o n s .  Ante, 505 U.S. at 876-
877. T h o s e  o p i n i o n s  s t a t e d  l h a t  a  s t a t u t e  i m p o s e s  a n  " u n ­

d u e  b u r d e n "  i f  i t  i m p o s e s  "absolute o b s t a c l e s  o r  severe 
l i m i t a t i o n s  o n  t h e  a b o r t i o n  d e c i s i o n , "  Akron 1, 462 U.S. 
at 464  ( d i s s e n t i n g  o p i n i o n )  ( e m p h a s i s  a d d e d ) ;  s e e  a l s o  

Thornburgh v. American College o f Obstetricians and 
Gynecologists, 476 U.S. 747, 828, 90 L  Ed. 2d 779, 106 
S. Ct. 2169 (1986) ( d i s s e n t i n g  [ * 9 8 9 ]  o p i n i o n ) .  T h o s e  

s t r o n g  a d j e c t i v e s  a r c  c o n s p i c u o u s l y  m i s s i n g  f r o m  t h e  j o i n t  

o p i n i o n ,  ‘. / h o s e  a u t h o r s  h a v e  f o r  s o m e  u n e x p l a i n e d  r e a s o n  

n o w  d e t e r m i n e d  l h a t  a  b u r d e n  i s  " u n d u e "  i f  i l  m e r e l y  i m ­

p o s e s  a  " s u b s t a n t i a l "  o b s t a c l e  t o  a b o r t i o n  d e c i s i o n s .  S e e ,  

c. g„ ante, 505 U.S. at 895. 901. J U S T I C E  O 'C O N N O R  

h a s  a l s o  a b a n d o n e d  ( a g a i n  w i t h o u t  e x p l a n a t i o n )  t h e  v ie w  

s h e  e x p r e s s e d  in  Planned Parenthood Assn. o f  Kansas 
City, Mo., Inc. v. Ashcroft, 462 U.S. 476, 76 L  Ed. 2d 
733, 103 S. Ct. 2517 (I9S3)  ( d i s s e n t i n g  o p i n i o n ) ,  t h a t  

a  m e d i c a l  r e g u l a t i o n  w h i c h  i m p o s e s  a n  " u n d u e  b u r d e n "  

c o u l d  n e v e r t h e l e s s  b e  u p h e l d  i f  i t  " r e a s o n a b l y  r e l a t e s  t o  th e  

p r e s e r v a t i o n  a n d  p r o t e c t i o n  o f  m a t e r n a l  h e a l t h , "  id., at 505 
( c i t a t i o n  a n d  i n t e r n a l  q u o t a t i o n  m a r k s  o m i t t e d ) .  In  t o d a y 's  

v c i s i o n ,  [ * * 2 8 7 9 ]  e v e n  h e a l t h  m e a s u r e s  w i l l  h e  u p h e l d  

o n l y  "if they do nut constitute an undue burden," ante, 
505 U.S. at 878  ( e m p h a s i s  a d d e d ) .  G o n e  t o o  i s  J U S T I C E  

O 'C O N N O R 's  s t a t e m e n t  t h a t  " t h e  S t a t e  p o s s e s s e s  com­
pelling  i n t e r e s t s  i n  t h e  p r o t e c t i o n  o f  p o t e n t i a l  h u m a n  l i f e .

. . t h r o u g h o u t  p r e g n a n c y , "  Akron 1, supra, at 461 ( d i s ­

s e n t i n g  o p i n i o n )  ( e m p h a s i s  a d d e d ) ;  s e e  a l s o  Ashcroft, 
supra, at 505  ( O 'C O N N O R ,  J . ,  c o n c u r r i n g  in  j u d g m e n t  

in  p a r t  a n d  d i s s e n t i n g  in  p a r t ) ;  Thornburgh, supra, at S28 
( O 'C O N N O R .  J . ,  d i s s e n t i n g ) ;  i n s t e a d ,  t h e  S t a l e 's  i n t e r e s t  

i n  u n b o m  h u m a n  l i f e  i s  s t e a l t h i l y  d o w n g r a d e d  t o  a  m e r e l y  

" s u b s t a n t i a l "  o r  " p r o f o u n d "  i n t e r e s t ,  ante, 505 U.S. at 876,
878. ( T h a t  h a d  t o  b e  d o n e ,  o f  c o u r s e ,  s i n c e  d e s i g n a t i n g
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t h e  i n t e r e s t  a s  " c o m p e l l i n g "  t h r o u g h o u t  p r e g n a n c y  w o u l d  

h a v e  b e e n ,  s h a l l  w e  s a y ,  a  " s u b s t a n t i a l  o b s t a c l e "  l o  t h e  

j o i n t  o p i n i o n ’s  d e t e r m i n e d  e f f o r t  t o  r e a f f i r m  w h a t  i t  v i e w s  

a s  th e  " c e n t r a l  h o l d i n g "  o f  Roc. S e e  Akron 1, 462 U.S. at 
420, n .l.)  A n d  " v i a b i l i t y ”  is  n o  l o n g e r  th e  " a r b i t r a r y "  d i ­

v i d i n g  l i n e  p r e v i o u s l y  d e c r i e d  b y  J U S T I C E  O 'C O N N O R  

in  Akmn I, id., at 461; t h e  C o u r t  n o w  a n n o u n c e s  t h a t  

" t h e  a t t a i n m e n t  o f  v i a b i l i t y  m a y  c o n t i n u e  to  s e r v e  a s  t h e  

c r i t i c a l  f a c t , "  ante, 505 U.S. at SCO. n 5  I t  i s  d i f f i c u l t  

t o  [ * 9 9 0 ]  [ * * * 7 8 9 ]  m a i n t a i n  t h e  i l l u s i o n  l h a t  w e  a r e  i n ­

t e r p r e t i n g  a  C o n s t i t u t i o n  r a t h e r  th a n  in v e n t in g  o n e ,  w h e n  

w c  a m e n d  i t s  p r o v i s i o n s  s o  b r e e z i ly .

n 5  O f  c o u r s e  J U S T I C E  O 'C O N N O R  w a s  c o r ­

r e c t  in  h e r  f o r m e r  v ie w .  T h e  a r b i t r a r i n e s s  o f  t h e  

v i a b i l i t y  l i n e  is  c o n f i r m e d  b y  t h e  C o u r t 's  i n a b i l i t y  

t o  o f f e r  a n y  j u s t i f i c a t i o n  f o r  i t  b e y o n d  t h e  c o n c l u -  

s o r y  a s s e r t i o n  t h a t  i t  is  o n l y  a t  t h a t  p o i n t  t h a t  t h e  

u n b o m  c h i l d 's  l i f e  " c a n  in  r e a s o n  a n d  a l l  f a i r n e s s "  

b e  t h o u g h t  t o  o v e r r i d e  t h e  i n t e r e s t s  o f  t h e  m o t h e r .  

Ante, 505 U.S. at 870. P r e c i s e l y  w h y  i s  i t  t h a t ,  

a t  t h e  m a g i c a l  s e c o n d  w h e n  m a c h i n e s  c u r r e n t l y  in  

u s e  ( t h o u g h  n o t  n e c e s s a r i l y  a v a i l a b l e  l o  t h e  p a r t i c ­

u l a r  w o m a n )  a r c  a b l e  l o  k e e p  a n  u n b o r n  c h i l d  a l i v e  

a p a r t  f r o m  i t s  m o t h e r ,  t h e  c r e a t u r e  is  s u d d e n l y  a b l e  

( u n d e r  o u r  C o n s t i t u t i o n )  t o  b e  p r o t e c t e d  b y  la w ,  

w h e r e a s  b e f o r e  t h a t  m a g i c a l  s e c o n d  i t  w a s  n o t ?  

T h a t  m a k e s  n o  m o r e  s e n s e  t h a n  a c c o r d i n g  i n f a n t s  

l e g a l  p r o t e c t i o n  o n l y  a f t e r  t h e  p o i n t  w h e n  t h e y  c a n  

f e e d  th e m s e l v e s .

B e c a u s e  t h e  p o r t i o n  o f  t h e  j o i n t  o p i n i o n  a d o p t i n g  

a n d  d e s c r i b i n g  t h e  u n d u e  b u r d e n  t e s t  p r o v i d e s  n o  m o r e  

u s e f u l  g u i d a n c e  t h a n  t h e  e m p t y  p h r a s e s  d i s c u s s e d  a b o v e ,  

o n e  m u s t  t u r n  l o  t h e  2 3  p a g e s  a p p l y i n g  t h a t  s t a n d a r d  

to  t h e  p r e s e n t  f a c t s  f o r  f u r t h e r  g u i d a n c e .  I n  e v a l u a t i n g  

P e n n s y l v a n i a 's  a b o r t i o n  l a w ,  t h e  j o i n t  o p i n i o n  r e l i c s  e x ­

t e n s i v e l y  o n  th e  f a c t u a l  f i n d i n g s  o f  t h e  D i s t r i c t  C o u r t ,  a n d  

r e p e a t e d l y  q u a l i f i e s  i t s  c o n c l u s i o n s  b y  n o t i n g  t h a t  t h e y  

a r e  c o n t i n g e n t  u p o n  t h e  r e c o r d  d e v e l o p e d  in  t h e s e  c a s e s .  

T h u s ,  t h e  j o i n t  o p i n i o n  w o u l d  u p h o l d  t h e  2 4 - h o u r  w a i t i n g  

p e r i o d  c o n t a i n e d  in  t h e  P e n n s y l v a n i a  s t a t u t e 's  i n f o r m e d  

c o n s e n t  p r o v i s i o n ,  18  P a .  C o n s .  S t a t .  §  3 2 0 5  ( 1 9 9 0 ) ,  b e ­

c a u s e  " t h e  r e c o r d  e v i d e n c e  s h o w s  t h a t  in  th e  v a s t  m a j o r i t y  

c f  c a s e s ,  a  2 4 - h o u r  d e l a y  d o e s  n o l  c r e a t e  a n y  a p p r e c i a ­

b l e  h e a l t h  r i s k , "  ante, 505 U.S. at 885. T h e  t h r e e  J u s t i c e s  

t h e r e f o r e  c o n c l u d e  t h a t  " o n  t h e  r e c o r d  b e f o r e  u s , . . .  w e  

a r c  n o t  c o n v i n c e d  t h a t  t h e  2 4 - h o u r  w a i t i n g  p e r i o d  c o n ­

s t i t u t e s  a n  u n d u e  b u r d e n . "  Ante, 505 U.S. at 887. T h e  

r e q u i r e m e n t  t h a t  a  d o c t o r  p r o v i d e  t h e  i n f o r m a t i o n  p e r t i ­

n e n t  t o  i n f o r m e d  c o n s e n t  w o u l d  a l s o  b e  u p h e l d  b e c a u s e  

" t h e r e  i s  n o  e v i d e n c e  o n  t h i s  r e c o r d  t h a t  [ th i s  r e q u i r e m e n t ]  

w o u l d  a m o u n t  in  p r a c t i c a l  t e r m s  t o  a  s u b s t a n t i a l  o b s t a c l e

t o  a  w o m a n  s e e k i n g  a n  a b o r t i o n . "  Ante, 505 U.S. at 8S4. 
S im i l a r l y ,  th e  j o i n t  o p i n i o n  w o u ld  u p h o l d  th e  r e p o r t i n g  

r e q u i r e m e n t s  o f  t h e  A c t ,  § §  3 2 0 7 ,  3 2 1 4 ,  b e c a u s e  " th e r e  

i s  n o  . . . s h o w i n g  o n  t h e  r e c o r d  b e f o r e  u s "  th a t  t h e s e  

r e q u i r e m e n t s  c o n s t i t u t e  a  " s u b s t a n t i a l  o b s t a c l e "  [ * 9 9 1  ] 

t o  a b o r t i o n  d e c i s i o n s .  Ante, 505 U.S. at 901. B u t  a ,  th e  

s a m e  t i m e  t h e  o p i n i o n  p o i n t e d l y  o b s e r v e s  l h a t  t h e s e  

p o r t i n g  r e q u i r e m e n t s  m a y  i n c r e a s e  t h e  c o s t s  o f  a b o r t i o n s  

a n d  th a t  " a l  s o m e  p o i n t  [ t h a t  f a c t ]  c o u l d  b e c o m e  a  s u b s t a n ­

t i a l  o b s t a c l e . "  Ibid. M o s t  s i g n i f i c a n t l y ,  t h e  j o i n t  o p i n i o n 's  

c o n c l u s i o n  th a t  t h e  s p o u s a l  n o t i c e  r e q u i r e m e n t  o f  th e  A c t ,  

s e c  § 3 2 0 9 ,  i m p o s e s  a n  " u n d u e  b u r d e n "  i s  b a s e d  in  l a r g e  

m e a s u r e  o n  t h e  D i s t r i c t  C o u r t ’s  " d e t a i l e d  f i n d in g s  o f  f a c t ,"  

w h i c h  th e  j o i n t  o p i n i o n  s e t s  o u t  a t  g r e a t  l e n g th ,  ante, 505 
U.S. at 888-891.

[ ♦ * 2 8 8 0 ]  I d o  n o t ,  o f  c o u r s e ,  h a v e  a n y  o b je c t i o n  lo  

t h e  n o t i o n  t h a t ,  i n  a p p l y i n g  le g a l  p r in c ip l e s ,  o n e  s h o u l d  

r e l y  o n ly  u p o n  t h e  f a c t s  t h a t  a r c  c o n t a i n e d  in  th e  r e c o r d  

o r  th a t  a r c  p r o p e r l y  s u b j e c t  t o  j u d i c i a l  n o t i c e .  n 6  B u t  w h a t  

i s  r e m a r k a b l e  a b o u t  t h e  j o i n t  o p i n i o n 's  [ * * * 7 9 0 ]  f a c t -  

i n t e n s i v e  a n a l y s i s  i s  t h a t  i t  d o e s  n o l  r e s u l t  in  a n y  m e a s u r ­

a b l e  j l a r i f i c a t i o n  o f  t h e  " u n d u e  b u r d e n "  s ta n d a r d .  R a th e r ,  

t h e  a p p r o a c h  o f  t h e  j o i n t  o p i n i o n  is ,  f o r  t h e  m o s t  p a r t ,  

s i m p l y  to  h i g h l i g h t  c e r t a i n  f a c t s  in  th e  r e c o r d  th a t  a p p a r ­

e n t l y  s t r i k e  t h e  t h r e e  J u s t i c e s  a s  p a r t i c u l a r l y  s ig n i f i c a n t  

i n  e s t a b l i s h i n g  ( o r  r e f u t i n g )  t h e  e x i s t e n c e  o f  a n  u n d u e  

b u r d e n ;  a f t e r  d e s c r i b i n g  t h e s e  f a c t s ,  th e  o p in i o n  th e n  s i m ­

p l y  a n n o u n c e s  l h a t  t h e  p r o v i s i o n  c i t h e r  d o c s  o r  d o e s  n o t  

im p o s e  a  " s u b s t a n t i a l  o b s t a c l e "  o r  a n  " u n d u e  b u r d e n . "  

S e e ,  c. g„ ante, 505 U.S. at 880, SS4-885, S87, 893- 
S94, 895, 901. W e  d o  n o t  k n o w  w h e t h e r  th e  s a m e  c o n c l u ­

s i o n s  c o u l d  h a v e  b e e n  r e a c h e d  o n  a  d i f f e r e n t  r e c o r d ,  o r  in  

w h a t  r e s p e c t s  t h e  r e c o r d  w o u l d  h a v e  h a d  to  d i f f e r  b e f o r e  

a n  o p p o s i t e  c o n c l u s i o n  w o u l d  h a v e  b e e n  [ * 9 9 2 ]  a p p r o ­

p r i a t e .  T h e  i n h e r e n t l y  s t a n d a r d l e s s  n a t u r e  o f  th i s  i n q u i r y  

i n v i t e s  th e  d i s t r i c t  j u d g e  t o  g i v e  e f f e c t  t o  h is  p e r s o n a l  p r e f ­

e r e n c e s  a b o u t  a b o r t i o n .  B y  f in d i n g  a n d  r e l y i n g  u p o n  th e  

r i g h t  f a c t s ,  h e  c a n  i n v a l i d a t e ,  i t  w o u l d  s e e m ,  a l m o s t  a n y  

a b o r t i o n  r e s t r i c t i o n  lh a t  s t r i k e s  h im  a s  " u n d u e "  — s u b j e c t ,  

o f  c o u r s e ,  t o  t h e  p o s s i b i l i t y  o r  b e i n g  r e v e r s e d  b y  a  c o u r t  

o f  a p p e a l s  o r  S u p r e m e  C o u r t  t h a t  i s  a s  u n c o n s t r a in e d  in  

r e v i e w i n g  h i s  d e c i s i o n  a s  h e  w a s  in  m a k in g  il .

n 6  T h e  j o i n t  o p i n i o n  i s  n o t  e n t i r e l y  f a i th f u l  t o  

th i s  p r i n c i p l e ,  h o w e v e r .  In  a p p r o v i n g  th e  D is t r i c t  

C o u r t 's  f a c t u a l  f i n d i n g s  w i th  r e s p e c t  t o  t h e  s p o u s a l  

n o t i c e  p r o v i s i o n ,  i t  r e l i c s  e x t e n s iv e l y  o n  n o n r c c o r d  

m a t e r i a l s ,  a n d  in  r e l i a n c e  u p o n  th e m  a d d s  a  n u m ­

b e r  o f  f a c t u a l  c o n c l u s i o n s  o f  i t s  o w n .  Ante, 505 
U.S. at 891-893. B e c a u s e  th i s  a d d i t i o n a l  f a c t f i n d in g  

p e r t a i n s  t o  m a t t e r s  t h a t  s u r e l y  a r e  " s u b je c t  t o  r e a ­

s o n a b l e  d i s p u t e , "  F e d .  R u le  E v id .  2 0 1 ( b ) ,  th e  j o i n t  

o p i n i o n  m u s t  b e  o p e r a t i n g  o n  th e  p r e m is e  th a t  t h e s e



505 U.S. 833, *992; 112 S. Ct. 2791, **2880;
120 L. Ed. 2d 674, ***790; 1992 U.S. LEXIS 4751

Page 66

a r c  " l e g i s l a t i v e "  r a t h e r  t h a n  " a d j u d i c a ’ :” e "  f a c t s ,  s e e  

R u l e  2 0 1  ( a ) .  B u t  i f  a  c o u r t  c a n  f in d  a r  . i d u c  b u r d e n  

s i m p l y  b y  s e l e c t i v e l y  s t r i n g - c i t i n g  t h e  r i g h t  s o c i a l  

s c i e n c e  a r t i c l e s ,  1 d o  n o t  s e e  t h e  p o i n t  o f  e m p h a s i z ­

in g  o r  r e q u i r i n g  " d e t a i l e d  f a c t u a l  f i n d i n g s "  i n  th e  

D i s t r i c t  C o u r t .

T o  th e  e x t e n t  1 c a n  d i s c e r n  any m e a n i n g f u l  c o n t e n t  in  

t h e  " u n d u e  b u r d e n "  s t a n d a r d  a s  a p p l i e d  i n  t h e  j o i n t  o p i n ­

i o n ,  i l  a p p e a r s  l o b e  t h a t  a  S t a t e  m a y  n o t  r e g u l a l -  a b o r t i o n  

in  s u c h  a  w a y  a s  t o  r e d u c e  s i g n i f i c a n t l y  i t s  i n c i d e n c e .  

T h e  j o i n t  o p i n i o n  r e p e a t e d l y  e m p h a s i z e s  t h a t  a n  i m p o r ­

t a n t  f a c t o r  in  t h e  " u n d u e  b u r d e n ” a n a l y s i s  i s  w h e t h e r  th e  

r e g u l a t i o n  " p r e v e n t s  a  s i g n i f i c a n t  n u m b e r  o f  w o m e n  f r o m  

o b t a i n i n g  a n  a b o r t i o n , "  ante, 505 U.S. at 893; w h e t h e r  a  

" s i g n i f i c a n t  n u m b e r  o f  w o m e n  . . .  a r c  l i k e l y  l o  b e  d e ­

t e r r e d  f r o m  p r o c u r i n g  a n  a b o r t i o n , "  ante, 505 U.S. at 894; 
a n d  w h e t h e r  t h e  r e g u l a t i o n  o f t e n  " d e t e r s "  w o m e n  f r o m  

s e e k i n g  a b o r t i o n s ,  ante, 505 U.S. at 897. W c  a r e  n o t  t o l d ,  

h o w e v e r ,  w h a t  f o r m s  o f  " d e t e r r e n c e "  a r c  i m p e r m i s s i b l e  

o r  w h a t  d e g r e e  o f  s u c c e s s  i n  d e t e r r e n c e  i s  l o o  m u c h  to  

b e  t o l e r a t e d .  I f ,  f o r  e x a m p l e ,  a  S t a t e  r e q u i r e d  a  w o m a n  

l o  r e a d  a  p a m p h l e t  d e s c r i b i n g ,  w i th  i l l u s t r a t i o n s ,  t h e  f a c t s  

o f  f e t a l  d e v e l o p m e n t  b e f o r e  s h e  c o u l d  o b t a i n  a n  a b o r ­

t i o n ,  t h e  e f f e c t  o f  s u c h  l e g i s l a t i o n  m i g h t  b e  t o  " d e t e r "  a  

" s i g n i f i c a n t  n u m b e r  o f  w o m e n "  f r o m  p r o c u r i n g  a b o r t i o n s ,  

t h e r e b y  s e e m i n g l y  a l l o w i n g  a  d i s t r i c t  j u d g e  t o  i n v a l i d a t e  i t  

a s  a n  u n d u e  b u r d e n .  T h u s ,  d e s p i t e  f l o w e r y  r h e t o r i c  a b o u t  

t h e  S t a t e 's  " s u b s t a n t i a l "  a n d  " p r o f o u n d "  i n t e r e s t  in  " p o ­

t e n t i a l  h u m a n  l i f e , "  a n d  c r i t i c i s m  o f  Roc f o r  u n d e r v a l u i n g  

t h a t  i n t e r e s t ,  t h e  j o i n t  o p i n i o n  p e r m i t s  th e  S t a t e  t o  p u r s u e  

l h a t  i n t e r e s t  o n l y  s o  l o n g  a s  i t  i s  n o t  t o o  s u c c e s s f u l .  A s  

J U S T I C E  B1 A C K M U N  r e c o g n i z e s  ( w i th  e v i d e n t  h o p e ) ,  

ante, 505 U.S. at 926, t h e  " u n d u e  b u r d e n "  s t a n d a r d  m a y  u l ­

t i m a t e l y  r e q u i r e  t h e  i n v a l i d a t i o n  o f  e a c h  p r o v i s i o n  u p h e l d  

t o d a y  i i  i l  c a n  b e  s h o w n ,  o n  a  b e t t e r  r e c o r d ,  t h a t  t h e  S t a t e  

i s  t o o  e f f e c t i v e l y  " e x p r e s s i n g  a  p r e f e r e n c e  [ * 9 9 3 ]  f o r  

c h i l d b i r t h  o v e r  a b o r t i o n , ” ante, 505 U.S. at S83. R e a s o n  

f in d s  n o  r e f u g e  i n  th i s  j u r i s p r u d e n c e  o f  c o n f u s i o n ,

" W h i l e  w e  a p p r e c i a t e  t h e  w e i g h t  o f  t h e  

a r g u m e n t s . . .  U n i t  ( * * * 7 9 1 )  R o e  s h o u l d  h e  

o v e r r u l e d ,  t h e  r e s e r v a t i o n s  a n y  o f  u s  m a y  

h a v e  i n  r e a f f i r m i n g  t h e  c e n t r a l  h o l d i n g  o f  

Roe ( * * 2 8 8 1 ]  a r e  o u t w e i g h e d  b y  t h e  e x p l i ­

c a t i o n  o f  i n d i v i d u a l  l i b e r t y  w e  h a v e  g i v e n  

c o m b i n e d  w i l h  t h e  f o r c e  o f  stare decisis."
Ante, 505 U.S. at 853.

T h e  C o u r t 's  r e l i a n c e  u p o n  stare decisis c a n  b e s t  b e  

d e s c r i b e d  a s  c o n t r i v e d .  I t  i n s i s t s  u p o n  t h e  n e c e s s i t y  o f  a d  

h c r i n g  n o t  t o  a l l  o f  Roc, b u t  o n l y  t o  w h a t  i t  c a l l s  t h e  " c e n ­

t r a l  h o l d i n g . "  I t  s e e m s  t o  m e  l h a t  stare decisis o u g h t  t o  b e  

a p p l i e d  e v e n  t o  t h e  d o c t r i n e  o f  stare decisis, a n d  I c o n f e s s

n e v e r  t o  h a v e  h e a r d  o f  t h i s  n e w ,  k c e p - w h a t - y o u - w a m -  

a n d - t h r o w - a w a y - t h e - r e s t  v e r s i o n ,  I  w o n d e r  w h e t h e r ,  a s  

a p p l i e d  t o  Marbury v. Madison, 5 U.S. (1 Cranch) 137 2 
L  Ed. 60 (1803), f o r  e x a m p l e ,  th e  n e w  v e r s i o n  o f  stare 
decisis w o u l d  b e  s a t i s f i e d  i f  w c  a l l o w e d  c o u r t s  t o  r e v i e w  

t h e  c o n s t i t u t i o n a l i t y  o f  o n l y  t h o s e  s t a t u t e s  t h a t  ( l i k e  t h e  

c u e  i n  Marbury)  p e r t a i n  t o  t h e  j u r i s d i c t i o n  o f  th e  c o u r t s .

I a m  c e r t a i n l y  n o t  i n  a  g o o d  p o s i t i o n  to  d i s p u t e  th a t  

t h e  C o u r t  has saved  t h e  " r e n t r a l  h o l d i n g "  o f  Roc, s i n c e  to  

d o  t h a t  e f f e c t i v e l y  1 w o u l d  h a v e  t o  k n o w  w h a t  t h e  C o u r t  

h a s  s a v e d ,  w h i c h  in  t u r n  w o u l d  r e q u i r e  m e  to  u n d e r s t a n d  

( a s  I d o  n o t /  w h a t  t h e  " u n d u e  b u r d e n "  t e s t  m e a n s .  I m u s t  

c o n f e s s ,  h o w e v e r ,  t h a t  1 h a v e  a l w a y s  t h o u g h t ,  a n d  1 t h i n k  a  

lo t  o f  o t h e r  p e o p l e  h a v e  a l w a y s  t h o u g h t ,  t h a t  t h e  a r b i t r a r y  

t r i m e s t e r  f r a m e w o r k ,  w h i c h  th e  C o u r t  t o d a y  d i s c a r d s ,  w a s  

q u i t e  a s  c e n t r a l  t o  Roc a s  t h e  a r b i t r a r y  v i a b i l i t y  t e s t ,  w h i c h  

t h e  C o u r t  t o d a y  r e t a i n s .  I t  s e e m s  p a r t i c u l a r l y  u n g r a t e f u l  

t o  c a r v e  t h e  t r i m e s t e r  f r a m e w o r k  o u t  o f  t h e  c o r e  o f  Roe, 
s i n c e  i t s  v e r y  r i g i d i t y  ( i n  s h a r p  c o n t r a s t  t o  t h e  u t t e r  in -  

d c l c r m i n a b i l i l y  o f  t h e  " u n d u e  b u r d e n "  t e s t )  i s  p r o l  a b l y  

t h e  o n l y  r e a s o n  t h e  C o u r t  i s  a b l e  to  s a y ,  in  u r g i n g  stare 
decisis, t h a t  Roc " h r ;  i n  n o  s e n s e  p r o v e n  'u n w o r k a b l e , '"  

ante, 505 U.S. at 855. 1 s u p p o s e  t h e  [ * 9 9 4 ]  C o u r t  i s  

e n t i t l e d  t o  c a l l  a  " c e n t r a l  h o l d i n g "  w h a t e v e r  it w a n t s  to  

c a l l  a  " c e n t r a l  h o l d i n g "  —  w h i c h  i s ,  c o m e  t o  t h i n k  o f  i t ,  

p e r h a p s  o n e  o f  t h e  d i f f i c u l t i e s  w i t h  t h i s  m o d i f i e d  v e r s i o n  

o f  stare decisis. 1 t h o u g h t  I m i g h t  n o t e ,  h o w e v e r ,  t h a t  th e  

f o l l o w i n g  p o r t i o n s  o f  Roc h a v e  n o t  b e e n  s a v e d :

. U n d e r  Roc, r e q u i r i n g  l h a t  a  w o m a n  s e e k i n g  a n  a b o r ­

t i o n  b e  p r o v i d e d  t r u t h f u l  i n f o n n a t i o n  a b o u t  a b o r t i o n  b e ­

f o r e  g i v i n g  i n f o r m e d  w r i t t e n  c o n s e n t  i s  u n c o n s t i t u t i o n a l ,  

i f  t h e  i n f o r m a t . o n  i s  d e s i g n e d  t o  i n f l u e n c e  h e r  c h o i c e .  

Thornburgh, 476 U.S. at 759-765; Akron 1. 462 U.S. 
at 442-445. U n d e r  t h e  j o i n t  o p i n i o n ’s  " u n d u e  b u r d e n "  

r e g i m e  ( a s  a p p l i e d  t o d a y ,  a t  l e a s t )  s u c h  a  r e q u i r e m e n t  i s  

c o n s t i t u t i o n a l .  Ante, 505 U.S. at 8S1-S85.

. U n d e r  Roc, r e q u i r i n g  th a t  i n f o r m a t i o n  b e  p r o v i d e d  

b y  a  d o c t o r ,  r a t h e r  t h a n  b y  n o n p h y s i c i a n  c o u n s e l o r s ,  i s  

u n c o n s t i t u t i o n a l .  Akron 1, supra, at 446-449. U n d e r  th e  

" u n d u e  b u r d e n "  r e g i m e  ( a s  a p p l i e d  t o d a y ,  a t  l e a s t )  i t  i s  

n o t .  Ante, 505 U.S. at 884-885.

. U n d e r  Roc, r e q u i r i n g  a  2 4 - h o u r  w a i t i n g  p e r i o d  b e ­

t w e e n  t h e  t i m e  th e  w o m a n  g iv e s  h e r  i n f o r m e d  c o n s e n t  

a n d  t h e  t i m e  o f  t h e  a b o r t i o n  i s  u n c o n s t i t u t i o n a l .  Akron 1, 
supra, at 449-451. U n d e r  th e  " u n d u e  b u r d e n "  r e g i m e  ( a s  

a p p l i e d  t o d a y ,  a l  l e a s t )  il  i s  n o t .  Ante, 505 U.S. at 885- 
887.

[ * * * 7 9 2 ]  U n d e r  Roe, r e q u i r i n g  d c l ; i i l e d  r e p o r t s  t h a t  

i n c l u d e  d e m o g r a p h i c  d a t a  a b o u t  e a c h  w o m a n  w h o  s e e k s  

a n  a b o r t i o n  a n d  v a r i o u s  i n f o n n a t i o n  a b o u t  e a c h  a b o r t i o n  is  

u n c o n s t i t u t i o n a l .  Thornburgh, supra, at 765-768. U n d e r
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t h e  " u n d u e  b u r d e n "  r e g i m e  ( a s  a p p l i e d  t o d a y ,  a l  l e a s t )  i l  

g e n e r a l l y  i s  n o t .  Ante, 505 U.S. al 900-901.

" W h e r e ,  i n  t h e  p e r f o r m a n c e  o f  i t s  j u d i c i a l  

d u t i e s ,  t h e  C o u r t  d e c i d e s  a  e a s e  i n  s u c h  a  

w a y  a s  t o  r e s o l v e  t h e  s o r t  o f  i n t e n s e l y  d i v i ­

s iv e  c o n t r o v e r s y  r e f l e c t e d  in  R oe . . . ,  i t s  d e ­

c i s i o n  h a s  n  d i m e n s i o n  t h a t  t h e  r e s o l u t i o n  

o r  t h e  n o r m a l  c a s e  d o e s  n o l  c a r r y .  I t  i s  t h e  

d i m e n s i o n  p r e s e n t  w h e n e v e r  t h e  C o u r t ' s  

i n t e r p r e t a t i o n  o f  t h e  C o n s t i t u t i o n  c a l l s  t h e  

c o n t e n d i n g  s i d e s  o f  a  [ * 9 9 5 ]  n a t i o n a l  c o n ­

t r o v e r s y  t o  e n d  t h e i r  n a t i o n a l  d i v i s i o n  b y  

a c c e p t i n g  a  c o m m o n  m a n d a t e  r o o t e d  i n  

t h e  C o n s t i t u t i o n . "  Ante, 505 U.S. at 866- 
867.

[ * * 2 8 8 2 ]  T h e  C o u r t 's  d e s c r i p t i o n  o f  t h e  p l a c e  o f  Roe 
i n  t h e  s o c ia l  h i s t o r y  o f  th e  U n i t e d  S t a l e s  i s  u n r e c o g n i z ­

a b l e .  N o t  o n l y  d i d  Roc n o t ,  a s  t h e  C o u r t  s u g g e s t s ,  resolve 
th e  d e e p l y  d i v i s i v e  i s s u e  o f  a b o r t i o n ;  i t  d id  m o r e  t h a n  a n y ­

t h i n g  e l s e  l o  n o u r i s h  i t ,  b y  e l e v a t i n g  i t  t o  t h e  n a t i o n a l  le v e l  

w h e r e  i t  i s  i n f i n i t e l y  m o r e  d i f f i c u l t  t o  r e s o l v e .  N a t i o n a l  

p o l i t i c s  w e r e  n o l  p l a g u e d  b y  a b o r t i o n  p r o t e s t s ,  n a t i o n a l  

a b o r t i o n  l o b b y i n g ,  o r  a b o r t i o n  m a r c h e s  o n  C o n g r e s s  b e ­

f o r e  Roe v. Wade w a s  d e c i d e d .  P r o f o u n d  d i s a g r e e m e n t  

e x i s t e d  a m o n g  o u r  c i t i z e n s  o v e r  th e  i s s u e  —  a s  it  d o e s  

o v e r  o t h e r  i s s u e s ,  s u c h  a s  t h e  d e a t h  p e n a l t y  —  b u t  t h a t  

d i s a g r e e m e n t  w a s  b e i n g  w o r k e d  o u t  a l  th e  s t a t e  l e v e l .  A s  

w i t h  m a n y  o t h e r  i s s u e s ,  t h e  d iv i s i o n  o f  s e n t i m e n t  w i th i n  

e a c h  S ta t e  w a s  n o t  a s  c l o s e l y  b a l a n c e d  a s  i t  w a s  a m o n g  th e  

p o p u l a t i o n  o f  t h e  N a t i o n  a s  a  w h o l e ,  m e a n i n g  n o t  o n l y  l h a t  

m o r e  p e o p l e  w o u l d  b e  s a t i s f i e d  w i th  t h e  r e s u l t s  o f  s 'a t c -  

b y - s t a l c  r e s o l u t i o n ,  b u t  a l s o  t h a t  th o s e  r e s u l t s  w o u l d  b e  

m o r e  s t a b l e .  P r e - R o e ,  m o r e o v e r ,  p o l i t i c a l  c o m p r o m i s e  

w a s  p o s s i b l e .

Roc's m a n d a t e  f o r  a b o r t i o n  o n  d e m a n d  d e s t r o y e d  th e  

c o m p r o m i s e s  o f  t h e  p a s t ,  r e n d e r e d  c o m p r o m i s e  i m p o s ­

s i b l e  f o r  t h e  f u t u r e ,  a n d  r e q u i r e d  th e  e n t i r e  i s s u e  t o  b . ’ 

r e s o l v e d  u n i f o r m l y ,  a t  th e  n a t io n a l  le v e l .  A t  t h e  s a m e  

t i m e ,  Roe c r e a t e d  a  v a s t  n e w  c l a s s  o f  a b o r t i o n  c o n s u m e r s  

a n d  a b o r t i o n  p r o p o n e n t s  b y  e l i m i n a t i n g  th e  m o r a l  o p p r o ­

b r i u m  th a t  h a d  a t t a c h e d  to  th e  a c t .  ( " I f  th e  C o n s t i t u t i o n  

guarantees a b o r t i o n ,  h o w  c a n  i t  b e  b a d ? "  -  n o l  a n  a c c u ­

r a t e  l i n e  o f  t h o u g h t ,  b u t  a  n a t u r a l  o n e . )  M a n y  f a v o r  a l l  

o f  t h o s e  d e v e l o p m e n t s ,  a n d  i t  i s  n o t  ro r  m e  t o  s a y  th a t  

t h e y  a r e  w r o n g .  B u t  l o  p o r t r a y  R o e  a s  t h e  s t a t e s m a n l i k e  

" s e t t l e m e n t "  o f  a  d i v i s i v e  i s s u e ,  a  j u r i s p r u d e n t i a l  P e a c e  o f  

W e s t p h a l i a  t h a t  i s  w o r t h  p r e s e r v i n g ,  i s  n o t h i n g  l e s s  th a n  

O r w c l l i a n .  Roc f a n n e d  in t o  l i f e  a n  i s s u e  t h a t  h a s  i n f l a m e d  

o u r  n a t io n a l  p o l i t i c s  i n  g e n e r a l ,  a n d  h a s  o b s c u r e d  w i t h  i . :  

s m o k e  th e  s e l e c t i o n  o f  J u s t i c e s  t o  th i s  C o u r t  [ * 9 9 6 ]  in  

p a r t i c u l a r ,  e v e r  s i n c e .  A n d  b y  k e e p in g  u s  in  th e  a b o r t i o n -  

u m p i r i n g  b u s i n e s s ,  it  is  t h e  p e r p e t u a t i o n  o f  l h a t  d i s r u p ­

t i o n ,  r a t h e r  th a n  o f  a n y  Pax Roeana, t h a t  th e  C o u r t 's  n e w  

m a j o r i t y  d e c r e e s .

" T o  o v e r r u l e  u n d e r  f i r e . . .  w o u l d  s u b v e r t  

t h e  C o u r t ' s  l e g i t i m a c y . . . .

" .  . .  T o  a l l  t h o s e  w h o  w i l l  b e  .  .  . 

t e s t e d  b y  f o l l o w i n g ,  t h e  C o u r t  i m p l i c i t l y  

u n d e r t a k e s  t o  r e m a i n  s t e a d - f a s t  . . . .

T h e  p r o m i s e  o f  c o n s t a n c y ,  [ * * * 7 9 3 ]  o n c e  

g i v e n ,  b i n d s  i t s  m a k e r  f o r  a s  l o n g  a s  t h e  

p o w e r  t o  s t a n d  b y  t h e  d e c i s i o n  s u r v i v e s  

a n d  . . .  t h e  c o m m i t m e n t  [ i s  n o t ]  o b s o l e t e .

•  f  •

" ( T h e  A m e r i c a n  p e o p l e 's ]  b e l i e f  i n  

t h e m s e l v e s  a s  . . .  a  p e o p l e  [ w h o  a s p i r e  

t o  l i v e  a c c o r d i n g  t o  t h e  r u l e  o f  l a w ]  i s  n o t  

r e a d i l y  s e p a r a b l e  f r o m  t h e i r  u n d e r s t a n d ­

i n g  o f  t h e  C o u r t  i n v e s t e d  w i t h  t h e  a u t h o r ­

i t y  t o  d e c i d e  t h e i r  c o n s t i t u t i o n a l  c a s e s  a n d  

s p e a k  b e f o r e  a l l  o t h e r s  f o r  t h e i r  c o n s t i ­

t u t i o n a l  i d e a l s .  I f  t h e  C o u r t ' s  l e g i t i m a c y  

s h o u l d  h e  u n d e r m i n e d ,  t h e n ,  s o  w o u l d  Lite 

c o u n t r y  h e  i n  i t s  v e r y  a b i l i t y  t o  s e e  i t s e l f  

t h r o u g h  i t s  c o n s t i t u t i o n a l  i d e a l s . "  Ante,
505 U.S. at S67-S68.

T h e  I m p e r i a l  J u d i c i a r y  l i v e s .  I t i s  i n s t r u c t i v e  t o  c o m ­

p a r e  t h i s  N i c t z s c h c a n  v i s i o n  o f  u s  u n c l c c t c d ,  l i f e - t e n u r e d  

j u d g e s  —  l e a d i n g  a  V o lk  w i io  w i l l  b e  " t e s t e d  h y  f o l l o w ­

i n g ,"  a n d  w h o s e  v e r y  " b e l i e f  in  t h e m s e l v e s "  i s  m y s t i c a l l y  

b o u n d  u p  in  t h e i r  " u n d e r s t a n d i n g "  o f  a  C o u r t  t h a t  " s p e a k s  

b e f o r e  a l l  o t h e r s  f o r  t h e i r  c o n s t i t u t i o n a l  i d e a l s "  — w i th  th e  

s o m e w h a t  m o r e  m o d e s t  r o l e  e n v i s i o n e d  f o r  t h e s e  l a w y e r s  

b y  t h e  F o u n d e r s .

" T h e  j u d i c i a r y  . . .  h a s . . .  n o  d i r e c t i o n  e i t h e r  

o f  t h e  s t r e n g t h  o r  o f  t h e  w e a l t h  o f  th e  s o c i e ty ,  

a n d  c a n  l a k e  n o  a c t iv e  r e s o l u t i o n  w h a te v e r .

I t m a y  t r u l y  b e  s a i d  t o  h a v e  n e i t h e r  F o r c e  

n o t  W i l l ,  h u t  m e r e l y  j u d g m e n t  . . . ."  T h e  

F e d e r a l i s t  N o .  7 8 ,  p p .  3 9 3 - 3 9 4  ( G .  W i l l s  c d .

1 9 S 2 ) .

O r ,  a g a i n ,  t o  c o m p a r e  t h i s  e c s t a s y  o f  a  S u p r e m e  C o u r t  

in  w h i c h  t h e r e  i s ,  e s p e c i a l l y  o n  c o n t r o v e r s i a l  m a t t e r s ,  n o  

[ * 9 9 7 ]  s h a d o w  o f  c h a n g e  o r  h i n t  o f  a l t e r a t i o n  ( " T h e r e  is  a  

l i m i t  t o  t h e  a m o u n t  o f  e r r o r  t h a t  c a n  p l a u s i n l y  h e  im p u te d  

to  p r i o r  C o u r t s , "  ante, 505 U.S. at 866), w i th  [ * * 2 8 8 3 ]  

th e  m o r e  d e m o c r a t i c  v i e w s  o f  a  m o r e  h u m b l e  m a n :

" T h e  c a n d i d  c i t i z e n  m u s t  c o n f e s s  l h a t  i f  th e  

p o l i c y  o f  t h e  G o v e r n m e n t  u p o n  v i t a l  q u e s ­

t i o n s  a f f e c t i n g  t h e  w h o l e  p e o p l e  is  t o  b e  i r t c -
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v o t a b l y  f ix e d  b y  d e c i s i o n s  o f  t h e  S u p r e m e  

C o u r t ,  . . .  t h e  p e o p l e  w i l l  h a v e  c e a s e d  

lo  b e  t h e i r  o w n  r u l e r s ,  h a v i n g  t o  t h a t  e x ­

t e n t  p r a c t i c a l l y  r e s i g n e d  t h e i r  G o v e r n m e n t  

i n t o  t h e  h a n d s  o f  t h a t  e m i n e n t  t r i b u n a l . "  A . 

L i n c o ln ,  F i r s t  I n a u g u r a l  A d d r e s s  ( M a r .  4 ,

1 8 6 1 ) ,  r e p r i n t e d  in  I n a u g u r a l  A d d r e s s e s  o f  

t h e  P r e s i d e n t s  o f  t h e  U n i t e d  S t a l e s ,  S .  D o c .

N o .  1 0 1 - 1 0 ,  p .  1 3 9 ( 1 9 8 9 ) .

I t  is  p a r t i c u l a r l y  d i f f i c u l t ,  i n  t h e  c i r c u m s t a n c e s  o f  th e  

p r e s e n t  d e c i s i o n ,  t o  s i t  s t i l l  f o r  th e  C o u r t ' s  l e n g t h y  l e c t u r e  

u p o n  t h e  v i r t u e s  o f  " c o n s t a n c y , "  ante, 505 U.S. at 80S, o f  

" r e m a i n i n g  s t e a d f a s t , "  ibid., a n d  a d h e r i n g  l o  " p r i n c i p l e , "  

ante, passim. A m o n g  t h e  l i v e  J u s t i c e s  w h o  p u r p o r t e d l y  

a d h e r e  t o  Roe, a t  m o s t  t h r e e  a g r e e  u p o n  t h e  principle t h a t  

c o n s t i t u t e s  a d h e r e n c e  ( t h e  j o i n t  o p i n i o n 's  " u n d u e  b u r d e n ” 

s t a n d a r d )  —  a n d  t h a t  p r i n c i p l e  i s  i n c o n s i s t e n t  w i t h  Roc. 
See 410 U.S. at 154-156. n l  T o  m a k e  m a t t e r s  w o r s e ,  tw o  

o f  th e  t h r e e ,  in  [ * * * 7 9 4 ]  o r d e r  t h u s  t o  r e m a i n  s t e a d ­

f a s t ,  h a d  to  a b a n d o n  p r e v i o u s l y  s t a t e d  p o s i t i o n s .  S e e  n .4 ,  

supra; s e e  supra, a t  9 S S - 9 9 0 .  I t  i s  b e y o n d  m e  h o w  th e  

C o u r t  e x p e c t s  t h e s e  a c c o m m o d a t i o n s  l o  b e  a c c e p t e d  " a s  

g r o u n d e d  t r u l y  in  p r i n c i p l e ,  n o t  a s  c o m p r o m i s e s  w i t h  s o ­

c i a l  a n d  p o l i t i c a l  p r e s s u r e s  h a v i n g ,  a s  s u c h ,  n o  b e a r i n g  o n  

th e  p r i n c i p l e d  c h o i c e s  l h a t  t h e  C o u r t  is  o b l i g e d  t o  m a k e . "  

Ante, 505 U.S. at 865-S66. T h e  o n l y  p r i n c i p l e  t h e  C o u r t  

" a d h e r e s "  [ * 9 9 S ]  l o .  i t  s e e m s  t o  m e ,  i s  t h e  p r i n c i p l e  

th a t  t h e  C o u r t  m u s t  b e  s e e n  a s  s t a n d i n g  b y  Roe. T h a t  is  

n o l  a  p r i n c i p l e  o f  la w  ( w h i c h  i s  w h a t  I t h o u g h t  t h e  C o u r t  

w a s  t a l k i n g  a b o u t ) ,  b u t  a  p r i n c i p l e  o f  Realpolilik —  a n d  a  

w r o n g  o n e  a t  th a t .

n 7  J U S T I C E  B L A C K M U N 's  e f f o r t  t o  p r e s e r v e  

a s  m u c h  o f  Roe a s  p o s s i b l e  l e a d s  h i m  t o  r e a d  th e  

j o i n t  o p i n i o n  a s  m o r e  " c o n s t a n t "  a n d  " s t e a d f a s t "  

t h i n  c a n  b e  b e l i e v e d .  H e  c o n t e n d s  t h a t  t h e  j o i n t  

o p i n i o n 's  " u n d u e  b u r d e n "  s t a n d a r d  r e q u i r e s  t h e  a p ­

p l i c a t i o n  o f  s t r i c t  s c r u t i n y  lo  " a l l  rwn-dc-minimis" 
a b o r t i o n  r e g u l a t i o n s ,  ante, 505 U.S. at 926, b u t  l h a t  

c o u l d  o n l y  b e  t r u e  i f  a  " s u b s t a n t i a l  o b s t a c l e , "  ante, 
505 U.S. at 877 ( j o i n t  o p i n i o n ) ,  w e r e  t h e  s a m e  th i n g  

u s  a  mn-dc-minimis  o b s t a c l e  — w h i c h  i t  p l a i n l y  is  

n o t .

1 c a n n o t  u g r c c  w i t h ,  i n d e e d  I a m  a p p a l l e d  b y ,  th e  

C o u r t 's  s u g g e s t i o n  t h a t  t h e  d e c i s i o n  w h e t h e r  t o  s t a n d  b y  

a n  e r r o n e o u s  c o n s t i t u t i o n a l  d e c i s i o n  m u s t  b e  s t r o n g l y  i n ­

f l u e n c e d — c r g a /m f  o v e r r u l i n g ,  n o  l e s s  —  b y  t h e  s u b s t a n t i a l  

a n d  c o n t i n u i n g  p u b l i c  o p p o s i t i o n  th e  d e c i s i o n  h a s  g e n e r ­

a t e d .  T h e  C o u r t ’s  j u d g m e n t  t h a t  a n y  o t h e r  c o u r s e  w o u l d  

" s u b v e r t  th e  C o u r t 's  l e g i t i m a c y "  m u s t  b e  a n o t h e r  c o n s e ­

q u e n c e  o f  r e a d i n g  t h e  e r r o r - f i l l e d  h i s t o r y  b o o k  t h a t  d e ­

s c r i b e d  t h e  d e e p ly  d i v i d e d  c o u n t r y  b r o u g h t  t o g e t h e r  b y

Roc. I n  m y  h i s t o r y  b o o k ,  th e  C o u r t  w a s  c o v e r e d  w i lh  

d i s h o n o r  a n d  d e p r i v e d  o f  l e g i t i m a c y  b y  Dred Scott v. 

Sandford, 60 U.S. (19 How.) 393, 15 L  Ed. 691 (1857), 
a n  e r r o n e o u s  ( a n d  w i d e l y  o p p o s e d )  o p i n i o n  l h a t  i t  d i d  n o t  

a b a n d o n ,  r a t h e r  t h a n  b y  West Coast Hotel Co. v. Parrish, 
m  U.S. 379, 81 L  Ed. 703, 57 S. Ct. 578(1937), w h i c h  

p r o d u c e d  t h e  f a m o u s  " s w i t c h  in  l i m e "  f r o m  th e  C o u r t 's  e r ­

r o n e o u s  ( a n d  w i d e l y  o p p o s e d )  c o n s t i t u t i o n a l  o p p o s i t i o n  

to  t h e  s o c i a l  m e a s u r e s  o f  t h e  N e w  D e a l .  ( B o t h  Dred Scott 
a n d  o n e  l i n e  o f  t h e  c a s e s  r e s i s t i n g  t h e  N e w  D e a l  r e s t e d  

u p o n  t h e  c o n c e p t  o f  " s u b s t a n t i v e  d u e  p r o c e s s "  t h a t  t h e  

C o u r t  p r a i s e s  a n d  e m p l o y s  t o d a y .  I n d e e d ,  Dred Scott w a s  

" v e r y  p o s s i b l y  t h e  f i r s t  a p p l i c a t i o n  o f  s u b s t a n t i v e  d u e  

p r o c e s s  in  t h e  S u p r e m e  C o u r t ,  th e  o r i g i n a l  p r e c e d e n t  f o r  

Ijichncr  v. New York a n d  Roc v. Wade." D . C u n r ic ,  T h e  

C o n s t i t u t i o n  in  t h e  S u p r e m e  C o u r t  2 7 1  ( 1 9 8 5 )  ( f o o t n o t e s  

o m i t t e d ) . )

B u t  w h e t h e r  i l  w o u l d  " s u b v e r t  t h e  C o u r t 's  l e g i t i m a c y "  

o r  n o t ,  t h e  n o t i o n  l h a t  w c  w o u l d  d e c i d e  a  e a s e  d i f f e r ­

e n t l y  f r o m  t h e  w a y  w e  o t h e r w i s e  w o u l d  h a v e  in  o r d e r  to  

s h o w  t h a t  w e  c a n  s t a n d  f i r m  a g a i n s t  p u b l i c  d i s a p p r o v a l  

i s  f r i g h t e n i n g .  I t  i s  a  b a d  e n o u g h  i d e a ,  e v e n  in  th e  h e a d  

o f  s o m e o n e  l i k e  m e ,  w h o  b e l i e v e s  t h a t  t h e  t e x t  o f  th e  

C o n s t i t u t i o n ,  a n d  o u r  t r a d i t i o n s ,  s a y  w h a t  t h e y  s a y  a n d  

th e r e  i s  n o  f i d d l i n g  w i l h  t h e m .  B u t  w h e n  i t  i s  in  t h e  m i n d  

o f  a  C o u r t  t h a t  b e l i e v e s  t h e  C o n s t i t u t i o n  [ * 9 9 9 ]  h a s  a n  

e v o l v i n g  m e a n i n g ,  s e e  [ * * 2 8 8 4 ]  ante, 505 U.S. al 848; 
t h a t  t h e  N i n t h  A m e n d m e n t ’s  r e f e r e n c e  t o  " o th e r "  r i g h t s  is  

n o l  a  d i s c l a i m e r ,  b u t  a  c h a r t e r  f o r  a c t i t  t ,  ibid.; a n d  th a t  

t h e  f u n c t i o n  o f  t h i s  C o u r t  i s  t o  " s p e a k  b e f o r e  a l l  o t h e r s  

f o r  [ t h e  p e o p l e 's ]  c o n s t i t u t i o n a l  i d e a l s "  u n r e s t r a i n e d  b y  

m e a n i n g f u l  t e x t  o r  t r a d i t i o n  —  t h e n  t h e  n o t i o n  t h a t  th e  

C o u r t  m u s t  a d h e r e  t o  a  d e c i s i o n  f o r  a s  l o n g  a s  t h e  d e ­

c i s i o n  f a c e s  " g r e a t  o p p o s i t i o n "  a n d  t h e  C o u r t  i s  " u n d e r  

f i r e "  a c q u i r e s  a  c h a r a c t e r  o f  a l m o s t  c z a r i s l  a r r o g a n c e .  W e  

a r c  o lT c n d e d  b y  t h e s e  m a r c h e r s  w h o  d e s c e n d  u p o n  u s ,  

e v e r y  y e a r  o n  t h e  a n n i v e r s a r y  o r  Roc, t o  p r o t e s t  o u r  s a y ­

in g  l h a t  th e  C o n s t i t u t i o n  r e q u i r e s  w h a t  o u r  s o c i e t y  h a s  

[ * * * 7 9 5 ]  n e v e r  t h o u g h t  th e  C o n s t i t u t i o n  r e q u i r e s .  T h e s e  

p e o p l e  w h o  r e f u s e  t o  h e  " t e s t e d  b y  f o l l o w i n g "  m u s t  h e  

t a u g h t  a  l e s s o n .  W c  h a v e  n o  C o s s a c k s ,  b u t  a l  l e a s t  w c  

c a n  s t u b b o r n l y  r e f u s e  l o  a b a n d o n  a n  e r r o n e o u s  o p i n i o n  

l h a t  w c  m i g h t  o t h e r w i s e  c h a n g e  —  t o  s h o w  h o w  l i t t l e  t h e y  

i n t i m i d a t e  u s .

O f  c o u r s e ,  a s  T H E  C H I E F  J U S T I C E  p o i n t s  o u t ,  w c  

h a v e  b e e n  s u b j e c t e d  t o  w h a t  ( h e  C o u r t  c a l l s  '" p o l i t i c a l  

p r e s s u r e '"  b y  both s i d e s  o f  t h i s  i s s u e .  Ante, 505 U.S. at 
963. M a y b e  t o d a y 's  d e c i s i o n  not t o  o v e r r u l e  Roc w i l l  b e  

s e e n  a s  b u d d i n g  lo  p r e s s u t e  f r o m  that d i r e c t i o n .  I n s t e r J  

o f  e n g a g i n g  in  t h e  h o p e l e s s  t a s k  o f  p r e d i c t i n g  p u b l i c  p e r ­

c e p t i o n  —  a  j o b  n o t  f o r  l a w y e r s  b u t  f o r  p o l i t i c a l  c a m p a i g n  

m a n a g e r s  —  th e  J u s t i c e s  s h o u l d  d o  w h a t  i s  legally r i g h t  

b y  a s k i n g  t w o  q u e s t i o n s :  ( I ) W a s  Roe c o r r e c t l y  d e c i d e d ?
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( 2 )  H a s  Roc s u c c e e d e d  in  p r o d u c i n g  a  s e t t l e d  b o d y  o f  

l a w ?  I f  t h e  a n s w e r  l o  b o th  q u e s t i o n s  is  n o .  Roc s h o u l d  

u n d o u b t e d l y  b e  o v e r r u l e d .

In  t r u t h ,  I a m  a s  d i s t r e s s e d  a s  th e  C o u r t  i s  —  a n d  e x ­

p r e s s e d  m y  d i s t r e s s  s e v e r a l  y e a r s  a g o ,  s e e  Webster, 492 
U.S. at 535 — a b o u t  t h e  " p o l i t i c a l  p r e s s u r e "  d i r e c t e d  lo  

t h e  C o u r t :  t h e  m a r c h e s ,  th e  m a i l ,  t h e  p r o t e s t s  a i m e d  a t  

i n d u c i n g  u s  t o  c h a n g e  o u r  o p i n i o n s .  H o w  u p s e t t i n g  i t  i s ,  

t h a t  s o  m a n y  o f  o u r  c i t i z e n s  ( g o o d  p e o p l e ,  n o t  l a w l e s s  

o n e s ,  o n  b o t h  s i d e s  o f  th i s  a b o r t i o n  i s s u e ,  a n d  o n  v a r i o u s  

s i d e s  o f  o t h e r  i s s u e s  a s  w e l l )  t h i n k  th a t  w e  J u s t i c e s  s h o u l d  

p r o p e r l y  t a k e  i n t o  a c c o u n t  |* 1 0 0 0 ]  t h e i r  v i e w s ,  a s  t h o u g h  

w e  w e r e  e n g a g e d  n o t  i n  a s c e r t a i n i n g  a n  o b j e c t i v e  l a w  b u t  

in  d e t e r m i n i n g  s o m e  k i n d  o f  s o c ia l  c o n s e n s u s .  T h e  C o u r t  

w o u l d  p r o f i t ,  1 t h i n k ,  f r o m  g iv i n g  l e s s  a t t e n t i o n  t o  t h e  

fact o f  t h i s  d i s t r e s s i n g  p h e n o m e n o n ,  a n d  m o r e  a t t e n t i o n  

to  t h e  cause o f  i l .  T h a t  c a u s e  p e r m e a t e s  t o d a y ’s  o p i n i o n :  

a  n e w  m o d e  o f  c o n s t i t u t i o n a l  a d j u d i c a t i o n  t h a t  r e l i c s  n o l  

u p o n  t e x t  a n d  t r a d i t i o n a l  p r a c t i c e  t o  d e t e r m i n e  t h e  la w ,  

b u t  u p o n  w h a t  t h e  C o u r t  c a l l s  " r e a s o n e d  j u d g m e n t , "  ante, 
505 U.S. at S49, w h i c h  tu r n s  o u t  to  b e  n o t h i n g  b u t  p h i l o ­

s o p h i c a l  p r e d i l e c t i o n  a n d  m o r a l  in t u i t i o n .  A l l  m a n n e r  o f  

" l i b e r t i e s , "  t h e  C o u r t  t e l l s  u s ,  i n h e r e  i n  th e  C o n s t i t u t i o n  

a n d  a r e  e n f o r c e a b l e  b y  th i s  C o u r t  —  n o t  j u s t  t h o s e  m e n ­

t i o n e d  in  t h e  t e x t  o r  e s t a b l i s h e d  in  t h e  t r a d i t i o n s  o f  o u r  

s o c i e ty .  Ante, 505 U.S. at S47-S49. W h y  e v e n  t h e  N i n t h  

A m e n d m e n t  —  w h i c h  s a y s  o n l y  t h a t  " t h e  e n u m e r a t i o n  

in  t h e  C o n s t i t u t i o n ,  o f  c e r t a i n  r i g h t s ,  s h a l l  n o l  b e  c o n ­

s t r u e d  l o  d e n y  o r  d i s p a r a g e  o th e r s  r e t a i n e d  b y  t h e  p e o ­

p l e "  —  i s ,  d e s p i t e  o u r  c o n t r a r y  u n d e r s t a n d i n g  f o r  a l m o s t  

2 0 0  y e a r s ,  a  l i t e r a l l y  b o u n d l e s s  s o u r c e  o f  a d d i t i o n a l ,  u n ­

n a m e d ,  u n h i n t c d - a l  " r i g h t s , "  d e f i n a b le  a n d  e n f o r c e a b l e  

b y  u s ,  t h r o u g h  “ r e a s o n e d  j u d g m e n t . "  Ante, 505 U.S. ut 
S4S-S49.

W h a t  m a k e s  a l l  t h i s  r e l e v a n t  l o  t h e  b o t h e r s o m e  a p ­

p l i c a t i o n  o f  " p o l i t i c a l  p r e s s u r e "  a g a in s t  t h e  C o u r t  a r c  t h e  

t w i n  f a c t s  t h a t  t h e  A m e r i c a n  p e o p l e  l o v e  d e m o c r a c y  a n d  

th e  A m e r i c a n  p e o p l e  a r c  n o l  f o o l s .  A s  l o n g  a s  t h i s  C o u r t  

t h o u g h t  ( a n d  t h e  p e o p l e  t h o u g h t )  th a t  w c  J u s t i c e s  w e r e  d o ­

in g  e s s e n t i a l l y  l a w y e r s ’ w o r k  u p  h e r e  — r e a d i n g  t e x t  a n d  

d i s c e r n i n g  o u r  s o c i e t y ’s  t r a d i t i o n a l  u n d e r s t a n d i n g  o f  t h a t  

t e x t  —  t h e  p u b l i c  p r e t t y  m u c h  l e f t  u s  a l o n e .  T e x t s  a n d  t r a ­

d i t i o n s  a r e  f a c t s  t o  s tu d y ,  n o t  c o n v i c t i o n s  lo  d e m o n s t r a t e  

a b o u t .  B u t  i f  in  r e a l i t y  o u r  p r o c e s s  o f  c o n s t i t u t i o n a l  a d ­

j u d i c a t i o n  c o n s i s t s  p r i m a r i l y  l “ * 7 9 6 ]  o f  m a k i n g  value 
judgments; i f  w c  c a n  i g n o r e  a  lo n g  a n d  c l e a r  t r a d i t i o n  

c l a r i f y i n g  a n  a m b i g u o u s  t e x t ,  a s  w c  d id ,  f o r  e x a m p l e ,  f iv e  

d a y s  a g o  in  d e c l a r i n g  u n c o n s t i t u t i o n a l  i n v o c a t i o n s  a n d  

b e n e d i c t i o n s  a t  p u b l i c  h ig h  s c h o o l  g r a d u a t i o n  [ * * 2 8 8 5 ]  

c e r e m o n i e s ,  Lee v. Weisman, 505 U.S. 577, 120 L  Ed. 
2d 467, 112 S. Ct. 2649 (1992); i f ,  a s  I s a y ,  o u r  p r o ­

n o u n c e m e n t  o f  c o n s t i t u t i o n a l  l a w  r e s t s  p r i m a r i l y  o n  v a l u e  

[ * 1 0 0 1 ]  j u d g m e n t s ,  t h e n  a  f r e e  a n d  in t e l l i g e n t  p e o p l e 's  a t ­

t i t u d e  t o w a r d s  u s  c a n  b e  e x p e c t e d  t o  b e  (ought t o  b e )  q u i t e  

d i f f e r e n t .  T h e  p e o p l e  k n o w  t h a t  t h e i r  v a l u e  j u d g m e n t s  

a r c  q u i t e  a s  g o o d  a s  t h o s e  t a u g h t  ir . a n y  l a w  s c h o o l  —  

m a y b e  b e t t e r .  I f ,  i n d e e d ,  t h e  " l i b e r t i e s "  p r o t e c t e d  b y  th e  

C o n s t i t u t i o n  a r e ,  a s  t h e  C o u r t  s a y s ,  u n d e f i n e d  a n d  u n ­

b o u n d e d ,  t h e n  t h e  p e o p l e  should d e m o n s t r a t e ,  t o  p r o t e s t  

t h a t  w c  d o  n o t  i m p l e m e n t  their v a l u e s  i n s t e a d  o f  ours. 
N o t  o n l y  t h a t ,  b u t  c o n f i r m a t i o n  h e a r i n g s  f o r  n e w  J u s t i c e s  

should  d e t e r i o r a t e  i n t o  q u e s t i o n - a n d - a n s w e r  s e s s i o n s  in  

w h i c h  S e n a t o r s  g o  t h r o u g h  a  l i s t  o f  t h e i r  c o n s t i t u e n t s '  m o s t  

f a v o r e d  a n d  m o s t  d i s f a v o r e d  a l l e g e d  c o n s t i t u t i o n a l  r i g h t s ,  

a n d  s e e k  t h e  n o m i n e e 's  c o m m i t m e n t  t o  s u p p o r t  o r  o p p o s e  

th e m .  V a lu e  j u d g m e n t s ,  a f t e r  a l l ,  s h o u l d  b e  v o t e d  o n ,  n o l  

d i c t a t e d ;  a n d  i f  o u r  C o n s t i t u t i o n  h a s  s o m e h o w  a c c i d e n t l y  

c o m m i t t e d  t h e m  to  t h e  S u p r e m e  C o u r t ,  a t  l e a s t  w e  c a n  

h a v e  a  s o r t  o f  p l e b i s c i t e  e a c h  t i m e  a  n e w  n o m i n e e  t o  th a t  

b o d y  i s  p u t  f o r w a r d .  J U S T I C E  B L A C K M U N  n o t  o n ly  

r e g a r d s  t h i s  p r o s p e c t  w i th  e q u a n i m i t y ,  h e  s o l i c i t s  i t .  Ante, 
505 U.S. at 943.

* * ♦

T h e r e  i s  a  p o i g n a n t  a s p e c t  l o  t o d a y 's  o p i n i o n .  I t s  

l e n g t h ,  a n d  w h a t  m i g h t  b e  c a l l e d  i t s  e p i c  t o n e ,  s u g g e s t  

t h a t  i t s  a u t h o r s  b e l i e v e  th e y  a r c  b r i n g i n g  t o  a n  e n d  a  t r o u ­

b l e s o m e  e r a  i n  t h e  h i s t o r y  o f  o u r  N a t i o n  a n d  o f  o u r  C o u r t .  

" I t  is  t h e  d i m e n s i o n "  o f  a u t h o r i t y ,  t h e y  s a y ,  t o  " c a l l  th e  

c o n t e n d i n g  s i d e s  o f  n a t i o n a l  c o n t r o v e r s y  t o  e n d  th e i r  n a ­

t i o n a l  d i v i s i o n  b y  a c c e p t i n g  a  c o m m o n  m a n d a t e  r o o t e d  in  

t h e  C o n s t i t u t i o n . "  Ante, 505 U.S. al 867.

T h e r e  c o m e s  v i v i d l y  t o  m i n d  a  p o r t r a i t  b y  E m a n u e l  

L e u l z e  l h a t  h a n g s  i n  th e  H a r v a r d  L a w  S c h o o l :  R o g e r  

B r o o k e  T a n e y ,  p a i n t e d  in  1 8 5 9 ,  t h e  8 2 d  y e a r  o f  h i s  l i f e ,  

t h e  2 4 t h  o f  h i s  C h i e f  J u s t i c e s h i p ,  t h e  s e c o n d  a f t e r  h is  o p i n ­

i o n  in  Dred Scott. I Ic  i s  a l l  in  b l a c k ,  s i t t i n g  in  a  s h a d o w e d  

r e d  a r m c h a i r ,  l e f t  h a n d  r e s t i n g  u p o n  a  p a d  o f  p a p e r  in  

h i s  l a p ,  r i g h t  h a n d  h a n g i n g  l i m p ly ,  a l m o s t  l i f e l e s s l y ,  b e ­

s i d e  t h e  i n n e r  a r m  o f  th e  c h a i r .  M e s i t s  f a c i n g  th e  v i e w e r  

a n d  s t a r i n g  s t r a i g h t  o u t .  T h e r e  [ * 1 0 0 2 ]  s e e m s  lo  b e  o n  

h i s  f a c e ,  a n d  in  h i s  d e e p - s e t  e y e s ,  a n  e x p r e s s i o n  o f  p r o ­

f o u n d  s a d n e s s  a n d  d i s i l l u s i o n m e n t .  P e r h a p s  h e  a l w a y s  

l o o k e d  t h a t  w a y ,  e v e n  w h e n  d w e l l i n g  u p o n  t h e  h a p p i e s t  

o f  t h o u g h t s .  B u t  t h o s e  o f  u s  w h o  k n o w  h o w  th e  l u s t r e  o f  

h i s  g r e a t  C h i e f  J u s t i c e s h i p  c a m e  to  b e  e c l i p s e d  b y  Dred 
Scott c a n n o t  h e l p  b e l i e v i n g  t h a t  h e  h a d  t h a t  e a s e  —  i t s  a l ­

r e a d y  a p p a r e n t  c o n s e q u e n c e s  f o r  th e  C o u r t  a n d  i t s  s o o n -  

t o - b e - p l a y e d - o u t  c o n s e q u e n c e s  f o r  t h e  N a t i o n  —  b u r n in g  

o n  h i s  m i n d .  1 e x p e c t  th a t  t w o  y e a r s  e a r l i e r  h e ,  t o o ,  h a d  

t h o u g h t  h i m s e l f  " c u l l i n g  th e  c o n t e n d i n g  s i d e s  o f  n a t io n a l  

c o n t r o v e r s y  l o  e n d  t h e i r  n a t i o n a l  d i v i s i o n  b y  a c c e p t i n g  a  

c o m m o n  m a n d a t e  r o o t e d  in  t h e  C o n s t i t u t i o n . "

It i s  n o  m o r e  r e a l i s t i c  f o r  u s  in  ( h i s  l i t i g a t i o n ,  t h a n  it 

w a s  f o r  h i m  in  l h a t ,  t o  t h i n k  th  .t a n  i s s u e  o f  I h e  [ •  * * 7 9 7 )  

s o r t  t h e y  b o t h  in v o l v e d  —  - n  i s s u e  i n v o l v i n g  l i f e  a n d



505 U.S. 833, *1002; 112 S. Ct. 2791,**28S5;
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d e a t h ,  f r e e d o m  a n d  s u b j u g a t i o n  —  c a n  b e  " s p e e d i l y  a n d  

f i n a l ly  s e t t l e d "  b y  t h e  S u p r e m e  C o u r t ,  a s  P r e s i d e n t  J a m e s  

B u c h a n a n  in  h i s  i n a u g u r a l  a d d r e s s  s a i d  t h e  i s s u e  o f  s l a v ­

e r y  i n  t h e  t e r r i t o r i e s  w o u l d  b e .  S e e  I n a u g u r a l  A d d r e s s e s  

o f  t h e  P r e s i d e n t s  o f  t h e  U n i t e d  S t a t e s ,  S .  D o c .  N o .  1 0 1 -  

1 0 , p .  1 2 6  ( 1 9 8 9 ) .  Q u i t e  t o  t h e  c o n t r a r y ,  b y  f o r e c l o s i n g  a l l 

d e m o c r a t i c  o u t l e t  f o r  t h e  d e e p  p a s s i o n s  th i s  i s s u e  a r o u s e s ,  

b y  b a n i s h i n g  th e  i s s u e  f r o m  t h e  p o l i t i c a l  f o r u m  t h a t  g iv e s  

a l l  p a r t i c i p a n t s ,  e v e n  t h e  l o s e r s ,  t h e  s a t i s f a c t i o n  o f  a  f a i r  

h e a r i n g  a n d  a n  h o n e s t  f i g h t ,  b y  c o n t i n u i n g  t h e  im p o s i t i o n  

o f  a  r i g i d  n a t i o n a l  r u l e  i n s t e a d  o f  a l l o w i n g  f o r  r e g i o n a l  

d i f f e r e n c e s ,  th e  C o u r t  m e r e l y  p r o l o n g s  a n d  i n t e n s i f i e s  th e  

a n g u i s h .

W c  s h o u l d  g e t  o u t  o f  t h i s  a r e a ,  w h e r e  w c  h a v e  n o  r i g h t  

t o  b e ,  a n d  w h e r e  w c  d o  n e i t h e r  o u r s e l v e s  n o r  th e  c o u n t r y  

a n y  g o o d  b y  r e m a i n i n g .

R E F E R E N C E S :  R e t u r n  T o  F u l l  T e x t  O p in io n

G o  to  S u p r e m e  C o u r t  B r i c f ( s )

G o  to  O r a l  A r g u m e n t  T r a n s c r i p t

1 A m  J u r  2 d ,  A b o r t i o n  1 .5 ,  9 ,  1 8 , 3 7 .5

2  F e d e r a l  P r o c e d u r a l  F o r m s .  L  E d ,  A p p e a l ,  C e r t i o r a r i ,  

a n d  R e v i e w  3 :9 7 7

1 A m  J u r  P I &  P r  F o r m s  ( R e v ) ,  A b o r t i o n ,  F o r m s  1 - 3 , 5 , 6 ;  

1 9 A  A m  J u r  PI &  P r  F o r m s  ( R e v ) ,  P h y s i c i a n s ,  S u r g e o n s ,  

a n d  O t h e r  H e a l e r s ,  F o r m  3 2 7

1 3 A  A m  J u r  L e g a l  F o r m s  2 d ,  P a r e n t  a n d  C h i l d  1 9 1 :7 4 ,  

I 9 L S 3 ,  1 9 1 :8 4 ;  1 5  A m  J u r  I - c g a l  F o r m s  2 d ,  P h y s i c i a n s  

a n d  S u r g e o n s  2 0 2 : 1 2 9 - 2 0 2 : 1 3 1

I A m  J u r  P r o o f  o f  F a c t s  1 5 ,  A b o r t i o n  a n d  M i s c a r r i a g e

U S C S ,  C o n s t i t u t i o n ,  A m e n d m e n t  1 4

L  E d  D i g e s t ,  A b o r t i o n  7 ,  8 ,  1 5 , 1 6

L  E d  I n d e x ,  A b o r t i o n ;  E m a n c i p a t i o n  o f  M i n o r s ;  M e d i c a l  

C a r c  o r  T r e a t m e n t

I n d e x  t o  A n n o t a t i o n s ,  A b o r t i o n ;  C h i l d r e n ;  M e d i c a l  C a r c  

a n d  T r e a t m e n t ;  N o t i c e  a n d  K n o w l e d g e

A n n o t a t i o n  R e f e r e n c e s :

S u p r e m e  C o u r t ' s  v i e w s  a s  t o  c o n c e p t  o f  " l i b e r t y "  u n d e r  

d u e  p r o c e s s  c l a u s e s  o f  Fifth and Fourteenth Amendments. 
47 L Ed 2d 975.

V a l i d i ty ,  u n d e r  F e d e r a l  C o n s t i t u t i o n ,  o f  a b o r t i o n  l a w s .  

35 L Ed 2d 775.

R e q u i s i t e s  a r .d  c o n d i t i o n s  o r  j u d i c i a l  c o n s e n t  t o  m i ­

n o r ' s  a n o n i o n .  23 ALR4th 1061.

V a l i d i ty  o f  s t a t e  s t a t u t e s  a n d  r e g u l a t i o n s  l i m i t i n g  o r  r e ­

s t r i c t i n g  p u b l i c  f u n d i n g  f o r  a b o r t i o n s  s o u g h t  b y  in d i g e n t  

w o m e n .  20 ALR4th 1166.

W o m a n 's  r i g h t  t o  h a v e  a b o r t i o n  w i t h o u t  c o n s e n t  o f ,  o r  

a g a i n s t  o b j e c t i o n s  o f ,  c h i l d ' s  f a t h e r .  62 ALR3d 1097.

R i g h t  o f  m i n o r  t o  h a v e  a b o r t i o n  p e r f o r m e d  w i t h o u t  

p a r e n t a l  c o n s e n t .  42Al.R3d 1406.

N e c e s s i t y ,  t o  w a r r a n t  c o n v i c t i o n  o f  a b o r t i o n ,  t h a t  f e t u s  

b e  l i v i n g  a t  l i m e  o f  c o m m i s s i o n  o f  a c t s .  !6ALR2d 949.



A t t a c h m e n t  F

T. Joyce, S.K. Henshaw, J.D. Skatrud, "The Impact of Mississippi’s Mandatory 
Delay Law on Abortions and Births," The Journal of the American Medical 

Association, Volume 278, Number 8, August 27, 1997



* * * * * U S  C o p y r i g h t  N o t i c e * * * * *

N o  f u r t h e r  r e p r o d u c t i o n  o r  d i s t r i b u t i o n  o f  t h i s  c o p y  

i s  p e r m i t t e d  b y  e l e c t r o n i c  t r a n s m i s s i o n  o r  a n y  o t h e r  

m e a n s .

T h e  u s e r  s h o u l d  r e v i e w  t h e  c o p y r i g h t  n o t i c e  o n  t h e  

f o l l o w i n g  s c a n n e d  i m a g e ( s )  c o n t a i n e d  i n  t h e  o r i g i n a l  

w o r k  f r o m  w h i c h  t h i s  e l e c t r o n i c  c o p y  w a s  m a d e .

S e c t i o n  1 0 8 :  U n i t e d  S t a t e s  C o p y r i g h t  L a w

T h e  c o p y r i g h t  l a w  o f  t h e  U n i t e d  S t a t e s  [ T i t l e  1 7 ,  U n i t e d  

S t a t e s  C o d e ]  g o v e r n s  t h e  m a k i n g  o f  p h o t o c o p i e s  o r  

o t h e r  r e p r o d u c t i o n s o f  c o p y r i g h t e d  m a t e r i a l s .

U n d e r  c e r t a i n  c o n d i t i o n s  s p e c i f i e d  i n  t h e  l a w ,  l i b r a r i e s  

a n d  a r c h i v e s a r e  a u t h o r i z e d  t o  f u r n i s h  a  p h o t o c o p y  o r  

o t h e r  r e p r o d u c t i o n . O n e  o f  t h e s e  s p e c i f i e d  c o n d i t i o n s  i s  

t h a t  t h e  r e p r o d u c t i o n  i s  n o t  t o  b e  u s e d  f o r  a n y  p u r p o s e  

o t h e r  t h a n  p r i v a t e  s t u d y ,  s c h o l a r s h i p ,  o r  r e s e a r c h . I f  a  

u s e r  m a k e s  a  r e q u e s t  f o r ,  o r  l a t e r  u s e s ,  a  p h o t o c o p y  o r  

r e p r o d u c t i o n  f o r  p u r p o s e s  i n  e x c e s s  o f  " f a i r  u s e , "  t h a t  

u s e  m a y  b e  l i a b l e  f o r  c o p y r i g h t  i n f r i n g e m e n t .

T h i s  i n s t i t u t i o n  r e s e r v e s  t h e  r i g h t  t o  r e f u s e  t o  a c c e p t  a  

c o p y i n g  o r d e r  i f ,  i n  i t s  j u d g e m e n t ,  f u l f i l l m e n t  o f  t h e  o r d e r  

w o u l d  i n v o l v e  v i o l a t i o n  o f  c o p y r i g h t  l a w .  N o  f u r t h e r  

r e p r o d u c t i o n  a n d  d i s t r i b u t i o n  o f  t h i s  c o p y  i s  p e r m i t t e d  b y  

t r a n s m i s s i o n  o r  a n y  o t h e r  m e a n s .
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The Impact of Mississippi’s Mandatory 
Delay Law on Abortions and Births

Theodore Joyce. PhD; Stanley K. Henshaw, PhD; Julia DeClerque Skatrud, DrPh

Context.—Beginning August 8,1992, a woman in the state of Mississippi had 
to wait 24 hours after in-person receipt of state-mandated information regarding 
abortion and birth complications, fetal development, and alternatives to abortion 
before an abortion could be performed.

Objective.—To analyze the effect of the law on the abortion and birth rates of 
Mississippi residents.

Design,—A retrospective analysis of abortion and birth rates before and after the 
law in Mississippi as contrasted with abortion and birth rates in 2 comparison states, 
Georgia and South Carolina. Neither Georgia nor South Carolina enforced a man­
datory delay law, but both states began enforcement of parental notification stat­
utes during the study period.

Patients.—Female residents of reproductive age in Mississippi, Georgia, and 
South Carolina between 1989 and 1994.

Main Outcome Measures.—We compared birth rates, abortion rates, the per­
centage of late abortions, and the percentage of abortions performed outside the 
state of residence for all women and then by age and race before and after August 
1992 among wgmen of Mississippi, Georgia, and South Carolina.

Results.—We found lhat rate ratios (RRs) of resident abortion rates (rate after 
law implementation/rate before law implementation) declined 12% more In Missis­
sippi than in South Carolina (95% confidence interval [Cl], 8%-15%) and 14% more 
in Mississippi than in Georgia (95% Cl, 10%-17%) in the 12 months after the law 
went into effect. Rate ratios for white adults declined 22% more in Mississippi than 
in South Carolina (95% Cl, 17%-27%) and 20% more in Mississippi than in Geor­
gia (95% Cl, 15%-25%). Changes among nonwhrte adults and white teens were 
more modest but also statistically significant (P<.05). For all women, RRs of the 
percentage of abortions performed after 12 weeks’ gestation increased 39% more 
In Mississippi than In either South Carolina or Georgia (P<.05); the increase In the 
percentage of abortions after 12 weeks' gestation was observed for white and non­
white adults (P<.05). We also show that the percentage of abortions performed out 
of state increased 42% more among women in Mississippi relative to women in 
South Carolina after the law (95% Cl, 34%-50%).

Conclusion.—The timing of the decline in abortion rates In Mississippi, the lack 
of similar declines in comparison states, the rise in percentage of late abortions and 
abortions performed out of state and the apparent completeness of abortion reports 
suggest that Mississippi’s mandatory delay statute was responsible for a decline in 
abortion rates and an increase in abortions performed later in pregnancy among 
residents of Mississippi. The effect ol delay laws in other states will likely depend 
on whether statutes requiro 2 separate visits lo the abortion provider (ie, clinics, 
hospitals, or physicians' offices where abortions are performed) and the availability 
of abortion services.

J A M A  !S97£78:GC3 G58

THE US SUPREME COURT, in 
Planned Parenthood of Southeastern 
Pennsylvania v Casey,' ruled that laws
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requiring waiting periods of 24 hours af­
ter receipt of state-mandated informa­
tion about abortion complications, fetal 
development, and alternatives to abor­
tion did not on their face represent an un­
due burden on a woman’s constitutional 
right to abortion. The Court left open the 
possibility that the laws might be uncon­
stitutional if experience demonstrated an 
undue burden. Since then, 11 states have 
begun to enforce mandatory waiting pe­

riods and 8 states have had similar legis­
lation enjoined or not enforced.1 Spon­
sors of mandatory waiting period legis­
lation argue that the law insures that 
women have the information and time 
needed to make an informed decision. Op­
ponents contend that the law creates an 
unnecessary barrier to abortion and in­
creases the health risks by causingdelay.

Of the approximately 6.5 million preg­
nancies in the United States in 1992,1.5 
million or 23% were voluntarily termi­
nated.* Despite the importance of abor­
tion as a method of fertility control, there 
has been little analysis of the effect of 
mandatory waiting periods on reproduc­
tive behavior. Mandatory delay laws could 
discourage abortion and cause an increase 
in births resulting from unintended preg­
nancies. Conversely, the laws could induce 
fewer births and abortions if women in­
creased contraceptive efforts to avoid 
compliance with the law. Finally, whether 
delay laws affect the number of abortions 
and births, they may cause women to ter­
minate pregnancies later in gestation.

Mississippi's mandatory waiting period 
statute went into effect on August8,1992. 
The law requires that women who seek an 
abortion in the state of Mississippi must 
be told the name of the physician who will 
perform the abortion, medical risks asso­
ciated with the procedure, probable ges­
tational age of the fetus, and the me&cal 
risks of carrying the pregnancy to term. 
In addition, the woman must be told that 
she may be eligible for medical assistance 
and that the father is liable for child sujh 
port The information must be given by 
either the referring or performing physi­
cian at least 24 hours before the abortion 
is performed. Only in Mississippi, Louisi­
ana, and U tab have delay laws been inter­
preted as requiring that the information 
be given to women in person, necessitat­
ing 2 visits to the clinic.

One preliminary report estimated that 
G months after Mississippi’s mandatory 
waiting period became effective, abor­
tions to residents of Mississippi declined 
11% and a larger proportion of abortions 
were terminated later in pregnancy /  The 
study, however, lacked data from other 
states for comparison and covered too 
short a period to adequately assess effects 
of the law on birth rates.

The objective of this study was to ana­
lyze effects of Mississippi's mandatory
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waiting period statute on 4 outcomes: 
abortions, abortions performed, outside 
the state of residence, abortion delay, and 
births. Toward this end, we examined 
ctumges in live births and induced abor­
tions for all women and then separately 
by age and race to residents of Mississippi 
before and after August 1992, the month 
Mississippi's mandatory delay statute 
went into effect. We compared the expe­
rience of Mississippi residents with 
changes in births and abortions in Geor­
gia and South Carolina, 2 southern states 
with no mandatory delay statute.
METHODS

Data
Data on births and induced abortions 

are from vital records in Mississippi, Geor­
gia, and South Carolina. We chose South 
Carolina and Georgia as comparisonstat "3 
for several reasons.First, neither state im­
posed a 24-hour waiting period between 
1989 and 1994. Second, both are southern 
states with comparably large nonwhite 
populations, permitting a race-specific 
analysis. Third, except for mandatory 
delay, abortion policies in Mississippi, 
Georgia, and South Carolina are similar 
none of the states funds abortions through 
Medicaid except in cases of rape or incest, 
and all 3 states began enforcement of pa­
rental notification or consent statutes be­
tween 1990 and 1993. Finally Mississippi, 
South Carolina, and Georgia all maintain 
computerized records of induced termina­
tion as part of their vital statistics and all 
have reciprocal agreements with neigh­
boring states to exchange information on 
residents who have abortions out of state.
Completeness of Abortion Data

Comparison wilh data from the Alan 
Guttmacher Institute (AGI), New York, 
NY, which periodically surveys all abor­
tion providers (defined as clinics, hospi­
tals, and physicians’ offices where abor­
tions are performed, here and throughout 
the text), indicates that counts of abortion 
by state of occurrence are quite complete 
for Mississippi and reasonably complete 
for Georgia and South Carolina. The Mis­
sissippi Department of Health reported 
7555 abortions performed in the state in 
1992 (AGI, 7550). The South Carolina De­
partment of Health reported 11 008 abor­
tions (AGI, 12190), and the Georgia State 
Department of Health reported 38052 
abortions (A.G I,39 G80).M

Counts of abortions by state of resi­
dence are more difficult to assess, yet con­
sistent counts by state of residence are im­
portant to our assessment If, for instance, 
more residents of Mississippi seek abor­
tions in other states in response to a man­
datory waiting period and if a proportion 
of these abortions are not record ed by the 
Mississippi Department of Health, then
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we will overestimate the effect of the law 
on abortion rates to residents of Missis­
sippi. As a partial check on the quality of 
reportingacross states, we compared resi­
dent data on abortions as reported by the 
Mississippi Department of Health with 
occurrence data as collected by agencies in 
Tennessee and Alabama on Mississippi 
residents. The Tennessee Department of 
Health7 reported that 793 abortions to 
residents of Mississippi were performed 
in Tennessee in 1992. The Mississippi De­
partment of Health1 reported that 785 
abortions to residents of Mississippi were 
performed in Tennessee. The Alabama 
Department of Heal th5 recorded766 abor­
tions to residents of Mississippi as com­
pared with 762 abortions reported by the 
Mississippi Department of Health. The 
agreement among the 3 states indicates 
that reciprocal reporting arrangements of 
known abortions are effective.

Another potentially important border 
state, Louisiana, docs not collect data on 
abortions to residents of Mississippi. 
However, a sample survey of Louisiana 
abortion providers by AGI suggests that 
about 1000 Mississippi residents have 
abortions in Louisiana each year (S. K. H., 
unpublished data, March 1996). Finally, 
the Arkansas Department of Health re­
corded only 9 abortions to Mississippi resi­
dents in 1991.

We analyzed births and abortions for 
all women and then separately by age 
(^19 years or &20 years) and race (white 
or non white). We analyzed data for teens 
separately since during the time period 
understudy all 3 states imposed parental 
consent or notification statutes for minors 
seeking abortion. Except for a subgroup 
of minors in South Carolina, parental in­
volvement laws are associated with a rela­
tively minor decline in teen abortions to 
residents of Mississippi and South Caro­
lina. Parental involvement laws, however, 
are associated with an increase in the 
number of minors who obtain abortions 
out of state.10,11 They may also be associ­
ated with increases in abortions per­
formed later in gestation.

Abortion rates are expressed as abor­
tions per 1000 women aged 13 to 44 years. 
For the subgroup analysis, we used race- 
specific women aged 15 to 19 years or 20 
to 44 years as denominators. For birth 
rate3, we lagged population figures by G 
months to match births and abortions to 
women who become pregnant during the 
same time period. Population figures by 
age, race, sex, and state for July 1 for each 
year from 19S8 through 1993 were taken 
from USCcnsus Bureau datafiles (Larry 
Sink, MA, MS, unpublished data for 1988- 
1993, Population Branch, US Bureau of 
the Census, Washington, DC, November 
1995). For July 1994, we estimated rates 
of growth for each age, race, and sex

grouping based on national figures for 
July 1,1993, and July 1,1994.12 We pro­
jected state-specific totals by age nnd race 
for 1993 by the national rate of growth to 
obtain state estimates for July 1994. 
Monthly totals incorpoj ate proportionate 
changes between annual totals. Rates for 
12-month periods are based on the aver­
age of th< monthly population estimates 
for the period.

S tratii 'cation by age and race resulted 
in a minor loss «f data because of missing 
information on one or both of the char­
acteristics (ie, age or race). In Missis­
sippi and South Carolina, we eliminated 
less than 0.5% of abortions and less than 
0.1% of births due to missing age, race, 
or both. In Georgia, we eliminated 52% 
of abortions. This percentage was rela­
tively stable between 1989 and 1994, and 
almost half of these cases were to resi­
dents of Gccrgia who obtained an abor­
tion out of state. As a result of the small 
number of reported abortions to resi­
dents of Georgia performed in another 
state, we do not analyze out-of-state 
abortions to residents of Georgia.

Gestational age was computed as the 
difference between the date of the ter­
mination and the date of the last men­
strua] period. If data were lacking on the 
day ofthelastmenstrual period butwere 
available for month and year, we as­
sumed the last menstrua] period took 
place on the 15th day of the month. If 
more than the day was missing, we used 
the physician’s estimate of gestational 
age. Based on this algorithm, we had no 
missing information on gestational age 
in any of the 3 states after elimination of 
cases with missing data on age and race.

Statistical Methods

Mississippi’s mandatory waiting stat­
ute took effect on August 8,1992. To as­
sess the impact of the law on abortion, we 
compared abortion rates for the 12 
months preceding August 8,1992, with 
those for the 12-month period after the 
law took effect. For births, we used the 
same preperiod as abortions, but we de­
fined March 1993 through February 1994 
as the postlaw period since we would not 
expect any diange in births for at lc;ist G 
months after the law went into effect.

We used rate ratios (RRs) to measure 
association between Mississippi’s manda­
tory delay law and birth and abortion 
rates. Specifically, we divided the abor­
tion rate for the 12 months after enforce­
ment of the law by the abortion rate for 
the 12 months prior to the law. We used 
the large sample standard error of the 
natural logarithm of the RR to estimate 
95% confidence intervals (CIs) around the 
RR.U We analyzed birth rates similarly. 
To compare the change in abortion rates 
in Mississippi to changes in South Caro-
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lina and Georgia, we divided the RR for 
abortion in Mississippi by the R R for abor­
tion in South Carolina and Georgia. We 
termed these relative RRs. We analyzed 
birth rates similarly.

Relative RRs will not eliminate time- 
varying factors unique to each state that 
may generate changes in abortion and 
birth rates coincident with the law. As an c
additional strategy, we created state-spe- E
dfic time series of monthly abortion rates 5

from January 1989 through December 8
1994. We pooled these series by state and -
regressed the natural logarithm of the g
abortion rate on a dichotomous indicator g
for the mandatory delay statute that ^
equals 1 after the law was implemented 
(August 1992). We included controls for 
seasonal variation, linear and quadratic 
trends, and interactions between state 
and law as well as state and trend.

RESULTS
Figures 1 and 2 display annual abortion 

and birth rates by race for residents of 
Mississippi, Georgia, and South Carolina. 
Abortion rates are plotted for 12 months 
from August through July, beginning 
with August 1989, to distinguish the 
prelaw and postlaw periods. We do the 
same for birth rates, except for the final 
segment, which covers the 12 months from 
March 1993 through February 1994, the 
earliest period in which any potential ef­
fects of the law on birth rates would be 
evident

Based on visual inspection, we noted 
that annual abortion rates among white 
and nonwhite women in Mississippi had 
beenincreasinguptothe 12-month period 
ending July 1992 and declined thereafter 
(Figure 1). Abortion rates of white wom- 
enin South Carolina and Georgia declined 
almost continuously during the 5-year 
span. Birth rates for nonwhitcs in both 
South Carolina and Georgia declined 
more rapidly after July 1992 than did non­
white birth rates in Mississippi (Figure 
2). Among whites, birth rates were ap­
proximately the same in all 3 states.

Rate Ratios
Total abortions to residents of Missis­

sippi, including those obtained in Alabama 
and Tennessee, declined from 7801 prior 
the law to 6591 after the law. Expressed 
as rates per 1000 females aged 15 to 44 
years, they declined from 12.9 to 10.8 
(Table 1). The R R indicates that the post- 
law abortion rate was 8-1% of its prelaw 
level ([10.8/12.9] x 100), a decline of 16%. 
Rate ratios for the comparison states in­
dicate that the abortion rate was 95% of 
its prelaw level in South Carolina ([14.9/ 
15.6] x 100) and 97% of its prelaw level in 
Georgia ([19.9/20.4] x 100), Based on rela­
tive RRs, the abortion rate in Mississippi 
decreased 14% compared with South

*  Georgi*. Non white
*  South Carolina, Nonwhlto 
x  Mississippi, Nonwhite
■ Georgia. White 
a South Carolina, White
* Mississippi, White

7/90 7/91 7/92 7/33 7/94

Figure 1 .—Annual abortion ratas lor whiles and 
nonwhiles In Mississippi, Georgia, and South Caro­
lina Irom August 1989 through July 1994.

Carolina ([0.84/0.95] x 100), and 12% com­
pared with Georgia ([0.84/0.97] x 100) in 
the firet year after the law.

Changes in the timing and occurrence 
of abortions associated with the law 
among residents of Mississippi, South 
Carolina, and Georgia arc shown in Table 
1. The percentage of total resident nbor- 
tions obtiiined outside of Mississippi in­
creased GB percentage points, from 18.6%

*  Georgia, Nonwhlta
•  South Carolina, NonwtVIe 
x Mississippi, Nonwhilu
•  Georgia, Whlta
a South Carolina, Whlto
♦ Mississippi, Whlta

7/90 7/91 7/92 2/94

Figure 2.—Annual birth rates tor whltos and non- 
whltos in Mississippi, Georgia, and South Carolina 
Irom August 1989 through Fobniary 1994. •

to 25.4%, in the first year after the law 
wentinto effect Therein tivc RR between 
Mississippi and South Carolina wns 1.42 
(1.37/0.96). With respect to timing, the 
percentage of total resident abortions 
performed after 12 weeks' gestation in­
creased by 4 percentage points from 
10.4% to 14.5% in Mississippi during the 
12 months after the law. No such change 
occurred in cither South Carolina or

Table 1.--Rusident Births Bnd Abortions In Mississippi. South Carolina, and Georgia Before and After 
Mississippi's Mandatory Delay Law*

Belora, 
No. (Rale)t

Aher, 
No. (Rate)t RR (85% C l#

Relative 
RR (95% Ct«

Resident blnns 
Mississippi 4 2 695 (70.64) 42164(33.27) 0.98 (0.97-0.99) . . .
South Carolina 56711 (66.30) 53192 (62.05) 0.94 (0.93-0.95) 1.05(1.03-1.07)
Georgia 110843 (67.37) 110 465(65.73) 0.93 (0.97-0.98) 1.00 (0.99-1.02)

Resident abortions* 
Mississippi 7801 (12.9) 6591 (10.8) 0.84(0.81-0.87) . . .
South Carolina 13375(15.6) 12770(14.9) 0.95 (0.93-0.98) 0.08 (0.85-0.92)
Georgia 33786 (20.4) 33442 (19.9) 0.97 (0.96-0.99) 0.86 (0.83-090)

Belore, 
No. (%)

Alter, 
No. <%) RR (95% Cl)

Relative 
RR (85% Cl)

Resident abortions 
obtained out ol 
statel 

Msslsslppf 1446(18.6) 1676 (25.4) 1.37(1.29-1.46)
South Carolina 2436(18.2) 2244 (17.6) 0.96 (0.92-1.02) 1.42(194-1.50)

Rosdem abortions 
alter 1 z weeks' 
ge station 1 

Mississippi 810(10.4) 958(14.5) 1.40(1.28-1.53)
South Carolina 888 (6 .8) 852 (0.7) 1.01 (0.92-1.10) 139 (196 -152 )
Georgia 4SS4 (13.5) 4529 (135 ) 1.00(0.97-1.04) 1.39(1.30-1.48)

‘ Period of 12 months baloio law delined as August 1991 livough Juty 1992. Aner defined as August 1992 through 
July 1993. Period after law lor resident births logged 6  monlhs and Is delined as March 1993 through February 1994. 

1 Rales era resident abortions or blrthe per 1000 female residents eged IS to 44 years. jFcr each oulcome, thereto ratio (RR) Is tha outcome 12monBts after Ihe law dMdod by the outcome 12 months 
before Ihe law. Cl indicates confidence Intorvnl.{The relative RR b the RR tor Mississippi divided by Ihe RR lor South Carolina or Georgia. Eltlpwie IrxSculo 
referent The SE lor tha relative RR Is the square root ol trio sum ol Itio variance* lor the respoettve RRs.

| Resident abortions Include all Known abortions lo residents ol a elate regard loss ol whore they wore perlotmed. 
For Mississippi, this Includes a l abortion* to rosldonts pertormod In Mississippi, Alabama, or Tennessee.fThe percentage ol abortions obtained oul ol stole or nller 12 weeKs' geslalton Is the numbor of abortions lo 
rosidents pertormod oul ol state or th* numbor pertormod aher 12 weeks'gestation divided by all resident abortions.
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Table 2.—Rasidont Abortions In Mississippi, South Carolina, and Georgia, by Ago and Pace, 12 Months 
Before and Altor Mississippi's Mandatory Delay Law

Belore, 
No. (Rale)*

Aher, 
No. (Rate)* RR (95% C l)f

Relative 
RR (95% Cl)*

Whllo adults, £20 y§ 
Mississippi 2850 (9.27) 2168 (7,06) 0.78 (0.72-0.80)
South Carolina 5591 (11.38) 5456(11.13) 0.96 (0.94-1.01) 0.7B (0.73-0.83)
Georgia 13110(13.40) 12516(12.73) 0.05 (0.93-0.97) 0.80 (0.75-0.85)

Nonwhlta adults, £20 y j 
Mlssu.-'—4 2979(15.37) 2749(13.98) 0.91 (0.86-0.96)
South Caroltno 4564 (19.32) 4522(18.94) 0.96 (0.94-1.02) 0.93 (0.87-0.99)
Georgia 13 762 (31.19) 14 287 (30.94) 0.99 (0.97-1.02) 0.92 (0.87-0.97)

Whilo teens, s i  9 y[ 
Mississippi 987(17.53) 762(13.62) 0.78 (0.71-0.85)
South Carolina 1789 (22.74) 1573(20.34) 0.89 (0.84-0.96) 0.87 (0.77-0.97)
Goorgla 3302 (21.67) 3188 (20.98) 0.97 (0.92-1.02) 0.80 (0.72-0.89)

Normhita toons. 319  y| 
Mississippi 985 (20.15) 911 (18.58) 0.92 (0.64-1.01)
South Caroline 1431 (28.06) 1219(23.88) 0.85 (0.79-0.92) 1.08 (0.98-1.22)
Georgia 3612(43.96) 3449 (4157] 0.94 (0.9tMJ.-9a) 0.98 (0.83-1.08)
•Period belore law delinod ns August 189) inrough July 1992, and after law dotinod as August 1992 through July 

1993. Residont abortions Include all known abortions to residents ot a state regardless ol where they are performed. For Mississippi, this Includes all abortions to residents performed in Mississippi, Alabama, or Tennosseo.
tFor each outcome, the rata ratio (RR) Is the oulcome 12 months attorthe taw divldod by the outcome 12 months belore the law. Cl Indicatos confidence Interval.
tThe relative RR Is the RR lor Mississippi divided by the RR lor South Carolina or Goorgla. The SE lor the rotative 

RR Is the square root ol Ihe turn ol tha variances lor the respective RRs. Ellipses Indicalo relerenL 
SWbito odult abortion rates are all rosidont abortions to women aged 20 years or older per 1000 white lemale 

roskfents ogod 20 lo AS years. Monwhlte adult abortion rates are defined analogously.
(While loonager abortion rales aro al! resident abortions to adolescents aged 19 yoars or younger por 1000 white 

lorr.ale rostdents aged 15 lo 19 yoora. Nonwhlin toenagsr abortion rales ere defined analogously.

Georgia. The relative RRs indicate that 
the increase in the percentage oflate abor­
tions was 39% greater in Mississippi com­
pared with South Carolina or Georgia dur­
ing the 12 months after the law.

Birth rates decreased in all 3 states 
after the law. Relative RRs indicate that 
birth rates declined approximately 5% 
less in Mississippi relative to South 
Carolina [(0.98/0.94)—l]xl00), but de­
clined by the same percentage in Missis­
sippi and Georgia.

Age-specific and race-specific resident 
abortion rates are shown in Table 2. Abor­
tion rates in the year ensuing the law were 
0.76 of their prelaw level among white 
adults, 0.78 among white teens, 0.91 
among nonwhile adults, and 0.92 among 
nonwhite teens. The decline in abortion 
rates for each group except nonwhite 
teens was greater in Mississippi than in 
each of the 2 comparison states. Abortion 
rates declined 22% more among white 
adults in Mississippi relative to South 
Carolina and 20% more relative to ndults 
in Georgia. Abortion rates for white teens 
in Mississippi decreased 13% compared 
with South Carolina and 20% more com­
pared with Georgia. For nonwhite adults, 
the decline in Mississippi was 7% and 8% 
relative to South Carolina and Georgia, 
respectively. There was no difference be­
tween nonwhitc teens in Mississippi as 
compared with nonwhite teens in either 
South Carolina or Georgia.

The percentage of abortions performed 
after 12 weeks’ gestation rose among the 
■1 age and racial groups in Mississippi, but 
the relative increase was greater for

whites than non whites (Table 3). The RR 
was 1.65 for white adults, 1.69 for white 
teens, 1.25 for nonwhite adults, and 1.27 
for non white teens. Except for nonwhite 
teens, the proportion oflate abortions by 
age and race increased in Mississippi com­
pared with South Carolina and Georgia.
Regression Analysis

Table 4 displays the average change in 
the natural logarithm of abortion rates 
between Mississippi and South Carolina 
and between Mississippi and Georgia in 
the period following implementation of 
Mississippi’s mandatory delay statute by 
age and race. Changes were adjusted for 
state-specific linear and curvilinear 
trends in the natural logarithm of monthly 
resident abortion rates. Interpreting 
changes in the natural logarithm as pro­
portionate changes, we showed that over­
all abortion rates declined between 10% 
and 13% in Mississippi after the law com­
pared with South Carolina and Georgia. 
Among white adults, abortion rates 
decreased between 17% and 23% in Mis­
sissippi relative to South Carolina and 
Georgia, and among white teens there 
was an 18% decline in Mississippi rela­
tive to white teens in Georgia. Changes 
among nonwhiteB, although consistent 
in magnitude to changes in the relative 
RRs in Table 2, were statistically insig­
nificant. Regarding differences in vari­
ance between the binomial and regres­
sion approaches, the binomial was likely 
to underestimate the variance as it 
did not incorporate between-month 
variation.

Beginning in August 1992, women 
seeking abortion in Mississippi had to 
wait 24 hours from the time they received 
state-mandated information oncomplica- 
tions of abortion and birth, fetal develop­
ment, abortion alternatives, and financial 
assistance for prenatal and infant care 
before the abortion could be performed. 
In response to the law, abortion provid­
ers required women to make at least 2 
separate visits to the abortion facility. 
There were only 8 abortion providers in 
Mississippi in 1992, 5 of whom were lo­
cated in Jackson, Miss.8 For some women 
then, 2 visits may present a substantial 
cost in terms of time and out-of-pocket 
expenses. In this study, we have investi­
gated whether Mississippi’s delay stat­
ute is associated with changes in abortion 
and birth rates by comparing Mississip­
pi’s rate with those of 2 neighboring 
states lacking this requirement.

We found a substantial and statistically 
significant decline in abortion rates 
among residents of Mississippi 12 months 
after the law went into effect. From this 
we conclude that the fall iri abortion rates 
is unlikely spurious and is related to en­
forcement of the 24-h: j x  mandatory de­
lay statute. Our conclusionis bolstered by 
corroborating increases in the percent­
age of abortions performed out of state 
and the percentage of abortions per­
formed after 12 weeks’ gestation. We also 
found no similar increases in abortion 
rates, the percentage oflate abortions, or 
the percentage of out-of-state abortions 
in 2 comparison states, Georgia and South 
Carolina Finally, our findings do not ap­
pear to be an artifact of underreporting. 
The numbers of abortions performed in 
Mississippi in 1992 as measured by vital 
records are almost identical to totals ob­
tained by the AGI survey of providers.6,1

The percentage decline in the abor­
tion rate of teens in Mississippi was 
about as great as that of adults, but the 
comparisons with Georgia and South 
Carolina show less difference because 
teen abortion rates also fell in those 
states. In South Carolina, teen abortion 
rates decreased 11% among whites and 
15% among nonwhites, compared with a 
2% decline nrnong adults. The large de­
cline in teen rates relative to adult abor­
tion rates of both races in South Carolina 
implies that factors specific to South 
Carolina had a unique impact on the 
abortion rate of teens in that state.

One explanation for these findings is 
that enforcement of the parental consent 
statute enacted in May 1990 in South 
Carolina may have precipitated a down­
ward trend in teen abortion rates. Geor­
gia also enacted a parental notification 
statute in September 1991 that may have

C O M M E N T
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had an impact on teen abortion rates in 
South Carolina as well. Georgia borders 
South Carolina, and previous research has 
shown that a substantial proportion of 
minors from South Carolina went out of 
state for an abortion in the first year after 
South Carolina's parental consent was 
enforced.11 Mississippi's parental notifica­
tion law did not go into effect until the end 
of May 1993. In sum, legislation tighten­
ing access to abortion services for teens 
in South Carolina and Georgia around the 
time of our study period may have com­
promised their usefulness as comparison 
states for teens in Mississippi.

Differences in abortion rates by race 
are more difficult to interpret. We sug­
gest 2 possible explanations. One possi­
bility is that whites are more likely than 
nonwhites to substitute contraception for 
abortion in response to laws limiting 
abortion. This is consistent with our find­
ing that bnth rates among nonwhites in 
Mississippi decreased 2.4% after the law 
relative to declines of 6.4% and 8.3% in 
Georgia and South Carolina, respectively 
(results available on request). There was 
no differential change in birth rates by 
state among whites associated with the 
law, even though the proportionate de­
cline In abortion rate3 among whites was 
substantially greater than among non­
whites in Mississippi. Another possibility 
is that cost of compliance was less for non­
whites than for whites, since a greater 
proportion of nonwhites live closer to 
abortion providers. Ten percent of all 
nonwhite residents of Mississippi in 1990 
lived in the city of Jackson, compared 
with 5% of all whites, and 5 of the 8 abor­
tion providers in the state also arelocated 
in Jackson. Proximity to abortion provid­
ers, especially central-city providers, 
would lower the time and travel costs as­
sociated with a delay statute that re­
quires 2 separate visits.

A consistent finding by age and race 
was the substantia] increase in the per­
cent of abortions performed after 12 
weeks’ gestational age. It is important to 
note that the increase represents a rise in 
the absolute number of second trimester 
abortionr in spite of the decline in total 
abortions In results not shown, we found 
a proportionate increase in late abortions 
to Mississippi residents performed both 
in state as well ns out ofstate. We found no 
significant change in the distribution of 
the timing of abortions among residents 
of South Carolina and Georgia. In short, 
the Mississippi law was associated with a 
substantive and statistically significant 
increase in abortion delay. We do not 
know if the increase in later abortions has 
resulted in an increase in complications. 
At a minimum, however, the law has in­
creased the average costs per abortion in 
Mississippi since second trimester proce-

Table 3.—Resident Abortions Performed Alter 12 Weeks’ Gestation In Mississippi, South Carolina, and 
Georgia, by Age end Race, 12 Months Before and Alter Mississippi’s Mandatory Delay Law

Drlore, 
No. (%)•

After, 
No. (%)• RR (95% CQt Relative 

RR (95% Cl)tWblla adults, £20 y§ 
Mississippi 210(7.4) 248(11.4) 1.55(1.30-1.85)
South Carolina 317(5.7) 259 (4.7) 0.84 (0.71-0.98) 1.85(1.62.2.09)
Georgia 1436(11.0) 1321 (10.6) 0.96 (0.90-1.03) 1.61 (1.42.1.80)

Nonwhlle adults, a20 y5 
Mississippi 339(11.4) 392(143) 125(1.09-1.44)
South Carolina 280 (6 .1) 299 (6 .8) 1.0B (0.92-1.26) 1.16 (0.95-1.37)
Georgia 1763 (12.8) 1886 (133) 1.03 (0.97-1.09) 1.22 (1,07-1.36)

Whits teens. =s19 y( 
Mississippi 86 (8.7) 112(14.7) 1.69 (1.29-2.20)
South Carolina 143 (8.0) 139 (8.8) l . i t  (o.8B-i.ae) 1-52(1.18-1.87)
Georgia 557 (16.9) 540 (16.9) 1,00 (0.90-1.12) 1.68(1.39-1.97)

Nonwhllo teens, 319 yt 
Mississippi 175(17.8) 206 (2 2 .8) 1.27(1.06-1.52)
South Carolina 146 (10.2) 155 (12.7) 1.24 (1.01-1.54) 1.02(0.74-1.30)
Georgia 798 (22.1) 782 (22.7) 1.03 (0.94-1.12) 124 (1.04-1.44)
-Tho period 12 months beloro IhB law is defined as August 1991 through July 1992; and tha period 12 months 

ohor the lew as Augiml 1992 through July 1993. Resident abortions Include all known abortions to resident ot a 
slats regandioss ol where they are pertormod. For Mississippi, this Includes all abortions lo residents performed In 
Mississippi, Alabama, or Tennessee.tFor each oulcome, the rale ratio (RR) Is Ihe outcome 12 months aher tho law divided by the outcome 12 months 
belore Ihe law. Cl Indicates conlktonce Interval.*Tha rolativa RR Is Ihe RR lor Mississippi divided by the RR lor South Carolina or Georgia. The SE ler Ihe relative 
RR Is lha square root ol the sum ol Ihe variances lor the respective RRs. Ellipses indicate referent 

§For while edults, tho percentage ol abortlona aher 12 woeks- gestation Is ihe number ol resident abortions lo 
while women aood 20 years and older performed otter 12 weeks’ gostotlon dividod by all resident abonlons lo whito 
women agod 20 yoora and older. Nonwhllo abortion rates are dofinod analogously.

||For white toonagora, we used resident abortions to white adolescents aged 19 years or younger porlonned altor 
12 weeks’ gostatlon divided by all rosldonl abortions to ndolosconts agod 19 years or younger. Nonwhlle abortion 
rates are delined analogously.

Table 4.— Average Dillerence in the Natural Logarithm ot Rosidont Abortion Ralos Between Mississippi and 
Soutn Carolina and Between Mississippi and Georgia*

Proportionals Changes In Monthly Abortion Rate* (SE)
1

All Women 
(n=216)

White Adults 
(n=216)

Nonwhlle
Adults
(n=216)

m m o'
III

INonwhHe
Teona
(n=218)

Mississippi vs 
South Carolina

-0.126t (0.050) -0 2 30 *  (0.061) -0.083 (0.061) -0.127(0.080) 0.083 (0.084)

Mississippi vs 
Georgia

-0.101t (0.050) -0 .170* (0.061) -0.040(0.081) -0.183* (0.080) 0.006 (0.084)

Adjusted R' 0.938 0.909 0.944 0.850 0.907
•Figures, basod on period Irom January 1909 through Decambor 1994, arc Ihe coeffirionls on the Interaction 

betwoon an Indicator variablo tor the slate and an Indicator variable lor the law that Is 1 1n the poatimpJemontalion 
period. Because the dopondont variable is the natural logarithm ol the abortion rale, coefficients can be interpreted 
as proponlonato changes In tha abortion rate, Separate regressions wore osUmated lor all women and then lor each 
age and racial group separately. All regressions were estimated by ordinary least squares. Additional controls 
Included Indicator vartablos lor each month ol the year os well as linear and quadrallc Irond terms Interacted with 
state. Resident abortions Indude all known abortions to residents ol a stale regardless ol where thoy are pertormod. 
For Mississippi, this Includes all abortions to residents pertormed In Mississippi. Alabama. orTennosxoe. R' IrxJcatps 
multlplo correlation coefficient 

1P<,05.
*P<.01.

dures arc more expensive tlian first tri­
mester abortions.

The number and proportion of abor­
tions to Mississippi residents performed 
in Alabama and Tennessee increased af­
ter the law for each age and race group. 
The proportion of abortions performed 
out of state increased more for whites 
than nonwhites. The absolute magni­
tudes, however, were not large. Thus, if 
all Btntes that border Mississippi had im­
posed mandatory delay laws, abortion 
rates of Mississippi residents might have 
declined more, but not substantially. This 
also suggests that omission of data from 
Louisiana would have relatively little ef­
fect on our results. To see this, note that

only the change in out-of-state abortions, 
not the level, matters for our analysis. We 
reported an increase cf223 abortions per­
formed in either Alauama or Tennessee 
after the law (Table 1). Assume an addi­
tional 228 abortions to Mississippi resi­
dents performed in Louisiana went unre­
corded. If we add these 228 abortions to 
the postlaw totals, the abortion rate in­
creases from 10.8 to 11.2 and the RR re­
ported in Table 1 increases from 0.84 to 
0.87, but remains statistically significant.

T h e  r e s u lt s  w e re  in con c lu s iv e  w ith  re ­
s p e c t t o  b i r t h  ra teB , a lth o u g h  n o t  in con ­
s is t e n t  w ith  th e  h yp o th e s is  th a t  th e  law  
cau sed  tut in c re a s e  in  th e  n um b e r o f  u n ­
in te n d e d  p reg n an c ie s  c a r r ie d  to  te rm .
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Definitive tests of the hypothesis were 
impossible because the expected effects 
on thebirth rates of the observed decline 
In abortions are small and can be masked 
by unmeasured state-specific factors 
that also affect the birth rate. For ex­
ample, abortions declined by 1210 a year 
after the law took effect (Table 1). If car­
ried to term, these pregnancies would 
have resulted in approximately 1089 live 
births after adjustment for fetal loss. 
This would have increased the postlaw 
birth rate by 1.79 per 1000 women aged 
15 to 44 years, or 2.5%. In fact, the birth 
rate decreased by 2% in Mississippi, 
6.4% in South Carolina, and 2.4% in Geor­
gia after the law. Thus, although the law 
may have contributed to the relatively 
slower decline in Mississippi, other fac­
tors may have played an even larger role.

The delay law may have stimulated 
greater contraceptive use, causing un­
intended pregnancies to decrease. If this 
happened, the relative increase in the 
birth rate amongresidentsof Mississippi 
would be less than the 2.5% that would 
have been observed had the decline in 
abortions resulted in a one-for-one in­
crease in births. In this case, the power 
of our statistical procedures to detect an 
effect on birth rates would be even fur­
ther diminished.

We have no way of assessing whether 
illegal abortions increased as a result of 
the law. An analysis of illegal abortion 
following enforcement of the Hyde 
amendment found no evidence of a mean­
ingful increase in illegal abortions asso­
ciated with a decrease in Medicaid-fi­
nanced abortions.14 Another assessment 
estimated that there may have been a 
l%increasein illegal abortion associated 
with the Hyde amendment,11 An in­
crease in illegal abortion of 1% in Mis­
sissippi would not alter our conclusions.

Could other changes liave occurred in 
Mississippi during the study period to pre­
cipitate the observed decline in abortion 
rates? Although we cannot exclude the 
possibility, our research design eliminated
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several sources of potential confounding. 
A before-and-after analysis within a Btate 
removes state-spedfic confounders that 
do not vary duringthe study period. Mari­
tal status, forinstance, is an important cor­
relate of abortion, but unless the marriage 
rate within a static changes during the 24- 
month study period, marital Btatus cannot 
be a confounder for the law. The same ar­
gument pertains to other potential con­
founders such as the percentage of the 
population residing in metropolitan areas 
or per capita income. In fact, we could find 
no demographic or socioeconomic shifts to 
explain the decline. The marriage rate and 
per capita income varied by less than 3% in 
the 3 study states between 1992 and 1993, 
and the percentage of the population liv­
ing in metropolitan areas varied by less 
than 2% between 1992 and 1993.**16 There 
were no maj or changes in abortion sendee 
availability to account for the observed de­
cline. The number of abortion providers in 
Mississippi increased from 7 to 8 between 
1991 and 1992, while the number of abor­
tion providers fell from 59 to 55 in Georgia 
and from 20 to 18 in South Carolina 
(S. K. H., unpublished data, March 1996).

A before-and-after analysis, however, 
will not eliminate confounding by factors 
that vary during the study period. If, for 
example, abortion rates in Mississippi 
have been trending downward because of 
changing attitudes toward abortion, then 
a decline in abortion rates after the law' 
may reflect changing sentiment toward 
abortion and not the effects of tire man­
datory delay statute. We attempted to 
eliminate time-varying confounders in 2 
ways. First, we divided the RR for abor­
tion and births in Mississippi by the RR 
for abortion and births in Georgia and 
South Carolina. We termed these relative 
RRs.The objective was to eliminate time- 
varying factors common across Missis­
sippi and our comparison states that were 
related to abortion and birth rates, but 
unrelated to the law. If, for example, the 
abortion rate were to decline 10% in Mis­
sissippi after the law, bu t also d ecline 10%
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for the same period in South Carolina, the 
relative RR would be 1. We would inter­
pret such a finding to mean that changes 
in Mississippi's abortion rate associated 
with the law were indistinguishable from 
general trends in abortion that existed in 
comparative states. Finally, we used re­
gression analysis to control for state-spe­
cific linear and quadratic trends in the 
natural logarithm of monthly abortion 
rates. The pattern of results was consis­
tent across methodologies.

Are the results from Mississippi rel­
evant to the effects of mandatory delays 
in other states? We believe so, but our 
findings are most germane to states in 
which the law has been interpreted as 
requiring 2 visits to an abortion pro­
vider. Of the 10 states in addition to Mis­
sissippi with enforced mandatory delay 
statutes, only Louisiana and Utah have 
interpreted their laws to require 2 sepa­
rate visits to an abortion provider. Other 
states permit counseling and state-man­
dated infonnation regarding the fetus 
and alternatives to abortion to be com­
municated via the telephone or through 
the mail.

The availability of abortion providers 
is also important to consider. The effect 
of mandatory delay statutes necessitat­
ing 2 visits to a provider nay be greater 
in s tates that ha ve rela ti vely fewer abor­
tion providers. In Mississippi, there 
were only 8 abortion prov iders in the en­
tire state in 1992 or 1.3 providers per 
100000 women aged 15 to 44 years; 
South Carolina had 2.1, Georgia had 3.3, 
and the national average was 4.0.6 Thus, 
the large decline in abortion rates we 
observed in Mississippi may not occur in 
states with greater availability of abor­
tion providers both within state and 
among neighboring states. Still, some 
women in all states have difficulty gain­
ing access to abortion services, and a law 
that created a barrier for a substantial 
proportion of Mississippi women would “ 
undoubtedly have a similar effect on 
nitiny women in other states.
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My n a m e  is S a ra  C ham bers, I live a t  4 3 8 2  T aku  B oulevard in Ju n e a u , an d  I am  

h e re  to  s p e a k  in opposition  to  S e n a te  Bill 30  a n d  H ouse Bill 292.

I am  a  v o te r, th e  m o th e r o f a  16 -w eek-o ld  so n , an d —a s  a  w om an  o f ch ildbearing  

a g e —h a v e  g iven a  g re a t d ea l o f  th o u g h t to  th e  pro-cho ice/p ro-life  d e b a te .

D uring co nsidera tion  o f each  s ide , o n e  c o n s ta n t h a s  rem ain ed : th e  belief th a t  if a  

w o m an  is inform ed o f th e  m edical c o n se q u e n c e s  o f  h e r  decision  to  te rm in a te  h e r  

p reg n an c y , s h e  will m ake  th e  decision  a g a in s t abo rtion .

T h is  belief, th o u g h , is p red ica ted  by th e  c o n c e p t o f  f r e e ,  m ean ing  unforced, 

a c c e s s  to  u n b ia se d  inform ation d ev e lo p ed  an d  g o v ern ed  by professional 

m edical sc ience . T he  bills you  a re  considering  d o  n o t  m e e t  th o se  tw o  criteria; 

th e y  a re  d a n g e ro u s  b e c a u se  th e y  p u t  th e  A laska S ta te  L egislature in u ltim ate  

con tro l o v e r  th e  m edical inform ation  provided to  th e  public. T he  m edical s ta ff  

se le c te d  to  se rv e  on th e  govern ing  board  p u t fo rth  by th is legislation will 

u l t i m a t e l y  b e  b e h o ld e n  t o  t h e  l e g i s l a t u r e ,  an d  p e rh ap s  m ore d isturbingly , 

th e  p arty  th a t  ho lds th e  m ajority  a t  any  g iven tim e —m o st o f w hom , a s  fa r  a s  I 

am  a w a re , a re  n o t m edical d o cto rs .

I find th e s e  bills to  fu rth e r b e  d istu rb ing  b e c a u se  th ey  w ould c o e r c e  o n e  s m a l l  

s e g m e n t  o f  t h e  p o p u la t io n  in to  listening to  th is  po tentially  b iased  advice. 

W hen  I b e c a m e  p re g n a n t a y e a r  a g o , a s  an  A laskan, I had  th e  ability to  ch o o se  

to  rece iv e  m edical c a re —o r  no t. I could c h o o se  th e  level o f m edical c a re  

p rov ided  during  m y child 's b irth—a t  ho m e , a t  a birthing cen te r , o r  a t  a hospital. 

T h e  S ta te  n e v e r co n tac ted  m e to  d iscu ss  m y op tions, m y p renata l ca re , o r th e  

h ea lth  o f th e  fe tu s . I, like all A m ericans, w a s  free  to  learn  all I w an ted  a b o u t m y 

m edical condition : to  consu lt a  do c to r, a  free  clinic, o r o n e  o f  p e rh a p s  th o u sa n d s  

o f  m edical an d  lay W eb s ite s  an d  books. O r to  d o  n o n e  o f th e se  th ings. T h ese  

bills p ro p o se  to  d iscrim inate b e tw ee n  c la sse s  o f p re g n a n t w om en, w hich is an  

o ffensive , if n o t unconstitu tional, p ractice .



F u rth e rm o re , I am  n o t s u re  w h y  th e  S ta te  w ould  w ish  to  sp en d  fu n d s  to  c re a te  a 

"m ed ica l"  W eb s ite  w h en  m an y , m an y  a lre ad y  ex ist. T h is  is a  re d u n d a n t an d  

w aste fu l u se  o f o u r m u c h -n e e d e d  public dollars—particu larly  in su ch  a  tim e  o f 

fiscal crisis in ou r s ta te . Su rely  th e re  a re  m o re  effic ien t w ays to  help  A laskan 

fam ilies th an  by th e  c rea tio n  o f  y e t  a n o th e r  W eb s ite  offering  g o v ern m en t- 

con tro lled  pseudo-m ed ical adv ice .

T h e  m o s t alarm ing a s p e c t o f  th e s e  bills, h ow ever, is th e  s ta te m e n t  being  m ad e  

by  an y  legislator su p p o rtin g  th is  legislation th a t  h e  o r s h e  be lieves it is 

a c c ep tab le  for th e  g o v e rn m e n t to  fo rce  its c itizens to  rece ive  b ia sed  g o v e rn m e n t 

"adv ice"  on any  m edical p ro c e d u re . T his is n o t  th e  role o f g o v e rn m e n t, an d  I 

find it frigh tening  th a t  o u r leg is la to rs  w ould w a n t to  p lace  w h a t shou ld  be  a  

p riv a te  discussion b e tw ee n  a  d o c to r  a n d  p a tie n t u n d e r  public d u re ss . This is a 

slippery  s lope, and  I w ould u rg e  you  to  th ink  a b o u t th is  m e ss a g e  an d  its 

c o n se q u e n c e s  befo re  you v o te .

S e n a te  Bill 30 and  H ouse Bill 292  a re  d a n g e ro u s  p ro p o sa ls  b e c a u se  th e y  w ould 

f o r c e  A laskans to  listen to  b ia sed  inform ation  th a t  is n o t u ltim ately  roo ted  in 

sc ien ce  bu t party  politics, th e y  e n s u re  a  w a s te  o f  p rec ious public do llars a t  a  tim e 

o f  fiscal crisis, and  th e y  p lace  y o u —o u r leg islators—b e tw e e n  a p a tie n t and  a 

d o c to r o r o th e r free ly -chosen  m edical p rofessional.

P lease  v o te  ag a in s t th e s e  bills. T h an k  you.



Celia Rozen 
3711 Amber Bay Loop 

Anchorage, Alaska 99515

House Judiciaty Committee 
Representative Lesil McGuire, Chair

To Committee members:

I would like to stale my opposition to HB 292. This bill purposely discriminates against 
women. Abortion is just one o f  many medical procedures a human being may be faced 
with in terms o f a lifetime o f medical care. M any other procedures are potentially life- ^  ^  ^  
changing or serious. However, the govem m cnJLhas not chosen to intervene in the 
decision-making-process.of citizens_facing these choices. T he^hoice to terminate a ( o ^ 1̂  a 
pregnancy has been uniquely singled out as one requiring government intervention in the ^ 
decision-making process. Tliis is because abortion is a politically charged issue and this 
bili is nothing less than a tactic to delay or discourage women from choosing abortion as 
a solution to an unwanted or harmful pregnancy.

For instance, this bill in section (a)(7) mandates that “objective, unbiased information” be 
made available about the “possible psychological effects that have been associated with 
having an abortion.” However, many studies published in peer-reviewed professional 
psychology journals analyze multiple year data in detail on this topic. Many o f  these 
studies indicate the incidence o f  psychological damage from an abortion decision is very 
low. In one case (Major, et al, 2000), as low as 1% in terms o f  post-traumatic stress 
disorder*1 *. The notion that this information would be “unbiased” is entirely 
contradictory, as it results from policy that is not “unbiased”. This proposed statutory 
provision presupposes that the incidence o f  psychological damage is sufficiently high to 
warrant the necessity o f a government-mandated program. Where is the scientific 
evidence for such a policy decision? If  clear peer-reviewed scientific evidence does noi 
exist, what is the justification for the mandate, unless the governm ent’s real intent is to 
forestall a women’s decision to choose an abortion.

This bill has the potential to carry forward the work o f  those groups whose mission is to 
limit wom en’s reproductive choices, and to stall important decisions with its one-day 
waiting period. It is insulting to women who in most cases, are capable o f  performing 
their own research and come to this decision prepared. Doctors already spend a great deal 
o f  time with patients discussing pregnancy options, and lo counsel women who choose 
abortion. This is not a duty o f the state. This bill is full o f  bias against women having 
reproductive freedom. The choice o f  the temi “unborn child” in the bill is a biased 
expression o f the term “fetus.” This is not mere semantics, it is a well-recognized 
attempt to undermine the legal protections for abortion afforded by Roe v. Wade.

For the record, I’d like lo state that 1 am also opposed to the parental consent provision o f  
I-IB 292, as in cases o f  non-consent, the use o f  illegal or self-induced abortion could be 
the only recourse, again compromising reproductive freedom afforded by Roe v. Wade.

(l) Citation: Major, B., Cozzarclli, G , Cooper, M. C., Zubck, J„ Richards, C .t W ilhite, M., & Gramzow, R.
H. (2000). Psychological responses o f  women after first-trim ester abortion. Archives o f  General Psychiatry,
57, 777-784.



Dpposc HB 292 Biased Consent!

r
Subject: Oppose HB 292 Biased Consent! 

Date: 10 Feb 2004 21:24:25-0000 
From: mashbtirn@gci.net 

To: Representative_Lcsii_Mcguire@ legis.state.ak.us

R e p re s e n ta t iv e  L e s i l  McGuire 
A laska  S ta t e  L e g is la tu r e  
S ta t e  C a p i to l ,  MS 3100 
Ju n eau , AK 99801

Dear R e p re s e n ta t iv e  McGuire,

I  s t r o n g ly  u rg e  you to  oppose House B i l l  292. T h is  l e g i s l a t i o n  
d is c r im in a te s  by c r e a t in g  e x c e s s iv e  undue burden  fo r  th e  women 
o f A laska  who seek  an a b o r t io n .

HB 292 in c lu d e s  bu rdens such  as  r e q u i r in g  a p a t i e n t  to  rev iew  
S ta t e  p re p a re d  in fo rm a tio n  th a t  u se s  b ia s e d  language such  as 
"unborn c h i l d " , as w e ll  as  a m andated 24-hour w a it in g  p e r io d  
p r i o r  to  th e  p ro c e d u re . T h is  m andate c l e a r ly  d is c r im in a te s  
a g a in s t  women se e k in g  a b o r t io n .  Women who d e c id e  to  c a r ry  t h e i r  
p regnancy  to  term  a r e  NOT re q u ir e d  to  w a it 24 ho u rs  p r i o r  to  
r e c e iv in g  p r e n a ta l  c a re .

in  a d d i t io n ,  a woman se e k in g  an a b o r t io n  must be a b le  to  p rove  
e i t h e r  t h a t  she i s  a r e s id e n t  o r  has  been  p h y s ic a l ly  p r e s e n t  in  
A laska f o r  th e  l a s t  30 d ay s. I f  sh e  does n o t meet th i s  c r i t e r i a  
she  w i l l  be fo rc e d  to  w a it which c o u ld  p o s s ib ly  p u t h e r  h e a l t , .  
a t  r i s k .  A gain , a woman se ek in g  p r e n a t a l  c a re  need  n o t p ro v e  
r e s id e n c y  p r i o r  to  r e c e iv in g  p r e n a t a l  c a re .

HB 292 n o t o n ly  d is c r im in a te s  b u t a l s o  i s  u n n e c e ssa ry . 
P h y s ic ia n s  and c l i n i c s  a re  a l re a d y  re q u ire d  and DO p ro v id e  
p a t i e n t s  th e  n e c e ss a ry  in fo rm a tio n  to  en su re  th a t  th ey  a r e  a b le  
to  make an in fo rm ed  d e c is io n  r e g a rd in g  ANY s u r g ic a l  p ro c e d u re , 
in c lu d in g  a b o r t io n .  For th e  p a s t  two l e g i s l a t i v e  s e s s io n s  when 
th e  com panion b i l l  to  HB 292, SB30, was h ea rd  in  th e  S e n a te , 
d o c to rs  t e s t i f i e d  on re c o rd  th a t  p h y s ic ia n s  a lre a d y  spend a 
g r e a t  d e a l  o f tim e c o u n se lin g  t h e i r  p a t i e n t s  and a d v is in g  them 
o f t h e i r  o p tio n s  b e fo re  p e rfo rm in g  an a b o r t io n  o r  any o th e r  
s u r g ic a l  p ro ced u re ! HB 292 u n ju s t l y  s in g le s  o u t th e  a b o r t io n  
p ro c e d u re .

The i n t e n t  o f HB 292 i s  c l e a r .  Once a g a in , t h i s  b i l l  r e p r e s e n ts  
a n o th e r  a tte m p t to  i n t e r f e r e  v /ith  th e  D o c to r -P a tie n t 
r e l a t i o n s h i p  and d is c r im in a te s  s o l e l y  based  on a woman's 
r e p ro d u c t iv e  c h o ic e .

I s t r o n g ly  u rge  you to  v o te  a g a in s t  HB 292.

S in c e re ly ,

S u z e t te  Mashburn 
12800 A lp in e  D rive 
A nchorage, A laska 99516-3124

2/10/2004 12:26 PM
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(Fwd: Judiciary Testimony]

Subject: [Fwd: Judiciary Testimony]
Date: Thu, 12 Feb 2004 11:21:51 -0900

From: Lesil Mcguire <Rcpresentative_Lesii_M cguire@ Legis.state.ak.us> 
Organization: Alaska Slate Legislature

To: Vanessa Tondini <Vanessa_Tondini@ legis.state.ak.us>

--------------  O r ig in a l  M essage---------------
S u b je c t:  J u d ic ia r y  Testim ony
D ate : Wed, 11 Feb 2004 21 :19 :59  -0500
From: Thedaakl@ cs. com
T o: r e p re s e n ta t iv e _ le s i l_ m c g u ire @ le g is . s t a t e .a k .u s  

D ear Rep. McGuire,

Thank you fo r  th e  h e a r in g  on HB292. The bottom  o f t h i s  m essage i s  a 
copy o f my te s tim o n y .

Would you p le a s e  fa x  me a  copy o f  th e  AG o p in io n  to  907-258 -1559 . No 
need  f o r  a  co v er s h e e t .  Thanks!

Theda S. P ittm an
PO Box 241513, A nchorage, AK 99524
Ph 907-229-6225, Fx 907-258-1559, Email thedaakl@ cs.com

House J u d ic ia r y ,  F eb ru a ry  11, 2004, 1 PM.
T estim ony  on HB 292.

My name i s  Theda P ittm an , my a d d re s s  i s  Box 241513, A nchorage.

I  w ould l i k e  to  a d d re s s  th e  p u b l ic  p o l ic y  im p lic a t io n s  o f  HB292. Those 
who c e s t i f y  in  fa v o r  and th o se  who t e s t i f y  a g a in s t  such law s have s tro n g  
f e e l in g s ;  laws r e g u la t in g  a b o r t io n  m ust s t r i k e  a b a la n c e  betw een  two 
p o le s  a€" when i s  a f e tu s  e n t i t l e d  to  le g a l  p r o te c t io n  ar.d when i s  a 
p reg n an e  woman e n t i t l e d  to  make h e r  own d e c is io n  abou t te rm in a t in g  a 
p regnancy?

F in d in g  th e  a p p ro p r ia te  b a la n c e  f o r  s t a t e  r e g u la t io n  i s  com plex m a tte r  
a€" you must ta k e  in to  accoun t h e a l th  is s u e s  as w e ll a s  p r iv a c y  is s u e s  
and l e g a l  i s s u e s .

In  th e  l a s t  5-6 y e a rs  in  A laska we have seen  what happens when lawm akers 
im p o rt model l e g i s l a t i o n  from e lse w h e re  — L e g is la t io n  t h a t  i s  d e s ig n e d  
to  c h a l le n g e  th e  f e d e ra l  s ta n d a rd  s e t  o u t by Roe v . Wade. Time, energ y
and money a r e  sp e n t i n  c o u r t  by th e  s t a t e  as  w ell a s  th o s e  whod€tMve
c h a lle n g e d  th o s e  law s. (Those who cham pioned such r e s t r i c t i o n s  may have 
s p e n t some funds f i l i n g  am icus b r i e f s  o r m o n ito rin g  th e  c a s e  b u t 
e s s e n t i a l l y  th e y  a r e  f r e e  to  s i t  back  and w atch p l a i n t i f f s  and th e  s t a t e  
pay th e  b i l l s .)

The S ta t e  does have a le g i t im a te  i n t e r e s t  in  pregnancy and th e  outcome 
o f p reg n an cy , buc th e  b e s t  p la c e  to  look  fo r  gu idance r e g a rd in g  a b o r t io n  
i s  in  Roe v . Wade. T h is f e d e r a l  d e c i s io n  i s  condemned by th o s e  who 
m ight l i k e  to  se e  a l l  a b o r t io n  o u tlaw ed  a€" in  some c a s e s  chose same 
p e o p le  would condemn any b i r t h  c o n t r o l  as d e s t r u c t iv e  o f  l i f e .

But Roe i s  v e ry  c l e a r  a€" i t s  u se  would a llo w  th e  s t a t e  to  p ro p e r ly  
a s s e r t  i t s  p o s i t io n  w ith  r e s p e c t  to  th e  b a la n c e  betw een th e  d ev e lo p in g  
l i f e  o f th e  f e tu s  and th e  e x i s t in g  p e rso n , th e  p reg n an t woman.

Under th e  term s o f Roe, a S ta te  may o u tlaw  a b o r t io n :  a f t e r  f e t a l
v i a b i l i t y ,  and w ith  e x c e p tio n s  fo r  ra p e , in c e s t ,  th e  h e a l th  and th e  l i f e  
o f th e  p re g n a n t woman.

1 o(2 2/12/2004 1:12 I'M
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|Fwd: Judiciary Testimony]

Such a r e s t r i c t i o n  would a d e q u a te ly  cover th e  myths o f women a b o r t in g  
f u l l  term  p re g n a n c ie s  moments b e fo re  b i r t h .  A f te r  v i a b i l i t y ,  a p re g n a n t 
woman may n o t w ant to  have a c h i ld ,  b u t w ith  th e  e x c e p tio n  o f th o se  
s i t u a t i o n s  d e s c r ib e d  in  Roe, w i l l  be lo o k in g  a t  th e  q u e s tio n  o f a d o p tio n  
r a th e r  th an  a b o r t io n .

U sing Roe as you r p u b l ic  p o l ic y  s ta n d a rd  f o r  l e g i s l a t i o n  w i l l  n o t 
s a t i s f v  th o se  who w ant th e  S ta t e  to  i n s i s t  th a t  women be fo rc e d  to  
c a r ry in g  ev ery  p regnancy  r e g a r d le s s  o f  g e s ta t io n  p e r io d ,  th e  
c irc u m sta n c e s  o f  th e  im p reg n a tio n  o r  th e  c o n d it io n  o f th e  f e tu s .

I t  w i l l  how ever, a llo w  th e  S ta te  to  a s s e r t  i t s  i n t e r e s t  in  d e v e lo p in g  
l i r e  w ith o u t tra m p lin g  o ver women. W ith a p ro p o sa l such  as  th e  one 
b e fo re  you, you a r e  p u t in  th e  p o s i t i o n  o f demanding to  be p re s e n t  in  
th e  exam ining room. I  canaC ^t th in k  o f  a n y th in g  more l i k e  Big B ro th e r  
a€" and  A laskans c h e r i s h  t h e i r  autonomy.

P le a se  p u t a s to p  to  t h i s  p ro p o sa l abou t in form ed c o n se n t.



ftc: HB292 - fol!o\v-up information

Subject: Re: HB292 - follow-up information 
Date: Thu, 12 Feb 2004 10:56:40 -0900 

From: Gwen Hall <gwendolyn_hall@ gov.state.ak.i’s>
Organization: Alaska Lt. Governor's Office

To: Vanessa Tondini <vanessa_tondini@ legis.state.ak.us>

I did Vanessa - thank you for getting that to me so quickly.

Please do mail me a copy o f the bill packet. My address is:
550 W. 7th Ave, Suite 1700 
Anchorage, AK  99501

Thank you lor the heads up on the meeting next week. Looks like it will be an interesting discussion, 

Gwen

Vanessa Tondini wrote:

Hi Gwen,

Hopefully you received the CS that Ryan in our office faxed to you yesterday. The bill packets are too 
large to fax, so can I mail or pouch all the materials to you? FYI, both HB 292 and SB 30 will be heard 
again next W ed., 2/18.

Please send me your address and let me know what materials you would like a copy of.

Thanks, Vanessa 

Gwen Hall wrote:

Vanessa -

Could you please send me any back-up that was given for this bill including the information 
Representative Gruenberg requested?

Thank you very much! I really appreciate your help!

Gwen

G w en H all
Special A ss is tan t - F a ith -B ased  & C om m unity  In itia tiv es  
O ffice o f L ieu ten a n t G o v ern o r Loren Lem an 
S ta te  o f A laska 
(907) 269-7460

G w en H all
Special A ss is tan t - F a ith -B ased  & C om m unity  In itia tives

2/I2/2IXM 11:55 AM
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A l a s k a  C i v i l  L i b e r t i e s  U n i o n
An Affiliate o f the American Civil Liberties Union 
P. O. Box 201844, Anchorage, AK 99520-1844 

Phone: (907) 258-0044 Fax: (907) 258-0288 Email: akclu@alaska.nct

To: Rep. Lesil McGuire, Chair, and Members o f  the House Judiciary Committee
From: Jennifer Rudinger, Executive Director 
Date: February 11 ,2004
Re: Comments on House Bill 292 -  Requirements for Informed Consent for Abortion

Dear Rep. McGuire and Members o f  the House Judiciary Committee:

Unfortunately, I am unable to call in for today's hearing on HB 292, but 1 would 
appreciate the opportunity to alert you and the Committee to some o f  our concerns about 
this bill, and I ask that these comments be distributed to the Committee and included in 
the bill packets.

HB 292 raises a number o f constitutional concerns and questions, and we wish to go on 
record opposing the bill. HB 292 singles out one specific medical procedure -  abortion -  
and imposes extra burdens on women seeking to exercise their fundamental constitutional 
right to terminate their pregnancy. For example, for no other medical procedure is a 24- 
hour waiting period required. Women who do not have access to the Internet and who 
cannot use a phone line in privacy without being overheard would likely have to undergo 
an extra visit to the doctor’s office -  once to receive the stute-mandaled counseling, and 
then a second time, 24 hours or more later, to be able to give informed consent for the 
procedure.

Furthermore, a waiting period insults women by implying that they have not thought 
through this medical decision and that they need to go home and reconsider before their 
infonned consent will be deemed valid. Women seeking to carry their pregnancy to term 
are not forced to receive counseling that encourages them to consider other options. 
Thus, the only logical conclusion is that this bill is intt.xled to discourage women from 
exercising their right to choose because only these women u e  being directed by the state 
to go “think it over again” before they will be allowed to give infonned consent For the 
past two sessions that this bill has been introduced, doctors have repeatedly and 
consistently testified on the record that physicians already spend a great deal o f  time 
counseling their patients and advising them o f their options before performing abortion or 
any other surgical procedure. HB 292 is unnecessary.

There a- e incorrect definitions in the bill that include:

— "unbom child" means the offspring o f  a human being in utero at various stages o f  
biological development.

-  "gestational age" means the age o f  the unbom child as calculated from the first day o f  
the last menstrual period of a pregnant woman. [Note the use o f  the biased, non-medical 
term "unbom child," which appears throughout the bill.)

mailto:akclu@alaska.nct


-  "relevant information about the possibility o f  an unbom child's survival at various 
gestational nges" is something that people in the medical field do not agree on. The 
gestational age o f  "viability" is hotly debated and shifts with developing technology (and 
the availability o f  that technology).

Finally, in reviewing this bill, we noticed that it purports to amend AS 18.16.010(a), and 
wc wish to alert the House Judiciary Committee to a provision in that existing law that 
this Committee should delete in order to protect women’s constitutional rights. The 30- 
day residency/physical presence requirement in !8.16.010(aX^) raises serious 
constitutional concerns, and we strongly urge this Committee to remove that requirement 
from existing statutes.

Thank you very much for your consideration o f  this matter. Please feel free to contact 
me at (907) 258-0044 i f  I may be o f  further assistance.

Executive Director



c a ro ly n  V. B ro w n , M.D., MPH 
PO  B ox  2 4 0 2 8 9  

1640  S e c o n d  S tr e e t  
D o u g la s , A la sk a  

9 9 8 2 4 -0 2 8 9
obstetrics-gynecology 
preventive medicine 
women’s health

907-364-2726 
fax 907-364-2727 

cvbrown@ptialaska.net
MEMORANDUM

DATE: F e b ru a ry  11, 2004

TO: H o u se  J u d ic ia ry  C o m m itte e

FROM: c a ro ly n  V. B row n

S U B JE C T : H ea rin g  -  H o u se  Bill 2 92

Having read through HB 292 and considered its contents for legislation 
that might address the issues of women’s reproductive health, pregnancy, 

abortion, and contraception, I have attached questions and comments for your 
consideration as you deliberate these concerns for women.

Please let me know ii I can answer questions or provide additional 

information or evidence-based support for your discussions. There is ample 
evidence-based medicine information to support our discussion with you all.

Thank you for these considerations.

House Bill 292 

Questions and Considerations

• The bill speaks of pregnant women, abortion, contraception, full term 
pregnancy, and informed consent. What is the bill actually addressing? 
Please clarify for the public in Alaska.

• The bill appears to be discriminatory in that the informed consent 

mandated for women who elect abortions is not also mandated for all 

pregnant women. It has been my professional experience as an 

obstetrician-gynecologist of some 40 years in practice that there are 

women who anticipate carrying a pregnancy to term and elect a different

mailto:cvbrown@ptialaska.net


plan when they understand the risks/benefits of that decision. There are 

women who anticipate an abortion but elect a different plan when they 

understand the risks/benefits. Please be clear on equality for all pregnant 

women or change the language of the legislation. Women deserve this. 

The state indicates an interest in protecting the life and health of pregnant 

women. Does health include both physical and mental health in Alaska? 

Please clarify.

In as much as the information about obstetrics is extremely dynamic (not 

static), a one-time web site will not suffice or be accurate. How will the 

intervals of update be established? Who will pay for this? Who will the 

ongoing experts be to provide protection of the public’s health?

Any language that proposes information must include the risks/benefits 

and potential consequencies of full term pregnancy. How will this be 

assured? We know that full term pregnancy carries a far greater risk to 

death and morbidity to women than does an abortion. If you need more 

information on this, please let me know.

Please clarify for Alaskans just what is “judicial economy and resources”. 

Please clarify for Alaskans just what has been the “costly and undue 

litigation". Where has the money gone? Data is invaluable in decision -  

making.

If information is to be provided, virtually ever practice, site, agency, 

service, clinic, individual, and facility would be required to be listed on the 

web site. Who will keep up with this "dynamic" (and it will be dynamic) so 

that Alaskan women have the information intended in the legislation?

If all agencies, services, clinics, and facilities that provide contraceptive 

options (and how did that get here?), that would - of course include all 

pharmacies and outlets where condoms and spermacides are provided.

Is the web site prepared to deal with this in a responsible way for 

appropriate patient care? Who will do this work? Who will pay for this?

It would seem appropriate and prudent to use correct terminology when 

dealing with health and medical issues. Philosophical and personal



definitions have no place in legislation. There are enormous differences 

among definitions for embryo, blastocyst, propositus, fetus, and child. Use 

of correct terminology in the development of parlance is appropriate for 

Alaska legislation.

Would suggest that the language of the “sperm donor” for the pregnancy 

be changed to "the male involved with the pregnancy” or “sperm donor”. 

Please call it what it is. We do "anonymize" the woman involved with 

"pregnant women (female)”, don’t we?

How long will it take to view this information on the internet? There is a 

limit to just how much the average person can take in addresses, names, 

pictures, disclaimers, printed forms, and a detailed presentation of 

risks/benefits in the midst of a pregnancy that may be wanted or 

unwanted. Please -  come, let us be fair...

At what reading level will this information be? Who will provide the 

oversight? At what cost to the state of Alaska?

Would this law mandate that all physicians’ offices where pregnancy 

termination is done must be registered? What are the criteria? What are 

the medical and surgical mandates? Who will oversee this?

What is the reason for the 30 day waiting period? It is clear that there are 

more risks as pregnancy continues -  both for abortion and for pregnancy 

to term. What is the reason for this mandate? This makes no practical 

sense to physicians who provide care for women.

Who will pay for this paper work, forms to be printed, record keeping, 

transmission and update of the web site?

All pregnant women need informed consent -  whether they elect abortion 

or carry a pregnancy to term. To do otherwise is to discriminate. Women 

must have informed, accurate, scientific and appropriate information.



SB 3 0 /1  IB  292

Subject: SB 30/H B292
Date: W ed, 18 Feb 2004 09:37:47 -0900 

From: Vicki Halcro <vicki.halcro@ ppfa.org> 
To: Vanessa_Tondini@ legis.state.ak.us

Hello!

Frequently anti-choice advocates mention the unsubstantiated link between abortion and breast cancer. I have 
included the latest fact sheet from Planned Parenthood Federation of America regarding this issue for your review. I 
hope it is of assistance to you and Representative McGuire. Would it be possible to distribute it to the other 
committee members of Judiciary?

As I side note, yesterday there was an article in the Anchorage Daily News linking women's usage of antibiotics with 
breast cancer. I really cannot speak to this claim but found it interesting.

Please let me know if I can be of any assistance to you!

Thanks,
Vicki Halcro
Director of Public Affairs and Marketing 
Planned Parenthood of Alaska 
907.770.9715

Join the March for Women's Lives!

Be a part of history. The time is right for a public demonstration of historic size in support of reproductive freedom. 
March with over a million others in Washington DC, Sunday, April 25, 2004. www.marchforchoice.org

Meet other Alaskans who are attending the March by signing up for Meet Up at http://marchforchoice.meetup.com

rcanccr2-04.doc

Name: brcancer2-04.doc 
Type: W INW ORD File (application/msword) 

Encoding: base64 
Download Status: Not downloaded with message

I of I 2/IH/20O4 10:12 A^

mailto:vicki.halcro@ppfa.org
mailto:Vanessa_Tondini@legis.state.ak.us
http://www.marchforchoice.org
http://marchforchoice.meetup.com


P l a n n e d  P a r e n t h o o d ’
Federation of America, Inc.

A n t i - c h o i c e  C l a i m s  A b o u t

Undaunted by the absence of compelling evidence 
associating induced abortion with a woman's risk of 
developing breast cancer, anti-choice extremists 
insist on making the connection anyw \y. Once more 
they are using misinformation as a weapon in their 
campaign against safe, legal abortion. In the guise 
of an ostensible concern for women's health, these 
ideologues point to inconclusive, and at times flawed, 
studies for alleged evidence of a possible 
association, while ignoring or dismissing 
overwhelming evidence that induced abortion does 
not place women at greater risk of breast cancer. 
Anti-choice zealots have drawn highly questionable 
conclusions to develop "public education" campaigns 
such as the advertisements sponsored by Christ’s 
Bride Ministries that appeared on public 
transportation vehicles in Philadelphia warning that 
“women who choose abortion suffer more and 
deadlier breast cancer” (Slobodzian, 1999). These 
misinformation campaigns have used many forms of 
media and advertising to mislead women about 
abortion, including television, billboards, bumper 
stickers, and print ads (Simon, 2002). Anti-abortion 
foes are also lobbying for legislation that would 
require telling women who are considering abortion 
that having one would place them at in increased risk 
for breast cancer (Querido, 1999).

Anti-choice claims linking abortion and breast cancer 
fly in the face of scientific evidence. The National 
Cancer Institute (NCI), the American Cancer Society 
(ACS), and the The American College of 
Obstetricians and Gynecologists (ACOG) have all 
refuted the reliability of such an association (ACS,
2003; ACOG, 2003; NCI, 2003).

In February 2003, NCI convened the Early 
Reproductive Events and Breast Cancer Workshop 
to "provide an integrated scientific assessment of the 
association between reproductive events and the risk
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of breast cancer." After reviewing the body of 
scientific literature, NCI concluded that "Induced 
abortion is not associated with an increase in breast 
cancer risk" (NCI, 2003).

In August 2003, after conducting its own review of 
the scientific literature, ACOG issued a committee 
opinion concluding that "early studies of the 
relationship between prior induced abortion and 
breast cancer risk have been inconsistent and are 
difficult to interpret because of methodologic 
considerations. More rigorous recent studies argue 
against a causal relationship between induced 
abortion and a subsequent increase in breast cancer 
risk" (ACOG, 2003).

Reproductive Factors and Breast Cancer

While researchers do not know what causes breast 
cancer, reproductive factors have been associated 
with risk for the disease since the 17th century, when 
breast cancer was noted to be more prevalent 
among nuns. It is known that having a full-term 
pregnancy early in a woman's childbearing years is 
protective against breast cancer, and some studies 
have also indicated that breastfeeding, especially in 
women who are young when they give birth, may 
reduce a woman's risk of developing the disease. A 
woman's age at menarche and menopause also 
influence her risk for breast cancer, with earlier onset 
of regular menstrual cycles and later age at 
menopause associated with higher risk (Kelsey & 
Gammon, 1991). However, the bee; available 
evidence —  from large population-based cohort 
studies —  shows no net effect that induced abortion 
places women at increased risk for developing breast 
cancer (ACOG, 2003; ACS, 2003; Bartholomew & 
Grimes, 1998; NCI, 2003).

http://www.planncdparcnthood.org
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Hypothesis: Hormones Lead to Breast Cell 
Differentiation

The theory linking pregnancy termination and breast 
cancer is based on the hormonal disruption that 
occurs when a woman's pregnancy is interrupted. 
Pregnancy initiates a surge of sex hormones 
(estrogen, progesterone, and prolactin), which leads 
to differentiation of the cells in the breast glands in 
preparation for lactation. The changing 
concentrations of hormones during the second and 
third trimesters of pregnancy lead to increased 
differentiation. In a first pregnancy, the results of 
these hormonal changes permanently alter the 
structure of the breast. Adherents of this theory 
claim that interruption of the first trimester of a first 
pregnancy causes a cessation of cell differentiation 
that may result in a subsequent increase in the risk 
of cancerous growth in these tissues (Brumsted & 
Riddick, 1990; Westhoff, 1997). Attempts to prove 
this theory, however, have failed.

Many Factors Contribute to Inconclusive Study 
Results

At least 80 research studies worldwide have 
collected data about breast cancer and reproductive 
factors such as childbirth, menstrual cycles, birth 
control pills, and abortion. Approximately 30 studies 
have examined the risk of developing breast cancer 
for women who have had abortions. Researchers at 
the National Cancer Institute, the American Cancer 
Society, the Royal College of Obstetricians and 
Gynecologists, the World Health Organization, and 
major universities say that the most reliable studies 
show no increased risk, and they consider the entire 
body of research inconclusive (ACS, 1999; NCI,
2002; Rosenfield, 1994?; RCOG, 2001; WHO, 2000).

A number of factors may render a study unreliable:

• Miscarric ges ai .d induced abortion affect a 
woman’s h jdy d 'ferently but many studies 
have not distingi ,shed between them.

• Many women do not report miscarriages 
because they are unaware they have had 
them.

• Abortions are often unreported because of 
the privacy of the decision to terminate a 
pregnancy.

• Some studies have not examined the 
possibly different effects of abortion after or 
before a full-term pregnancy.

• Other studies have not been careful to 
examine the impact of age at the time of 
abortion and age at the time of first childbirth.

• Many studies have been too small to be 
statistically significant.
(Wingo eta!., 1997; NCI, 2002).

Two of the Strongest Studies Published to Date 
Show no Overall Relationship Between Induced 
Abortion and Breast Cancer

One of the most highly regarded studies on abortion 
and breast cancer was published in the New England 
Jol rnal of Medicine in 1997. This study of 1.5 million 
wor, ,en found no overall connection between the two 
(Melbye etal., 1997). This study benefited from its 
size —  1.5 million women —  and by linking data from 
the National Registry of Induced Abortions and the 
Danish Cancer Registry, thereby avoiding one of the 
pitfalls ob erved in r " ,~ie case-control studies —  that 
women with breast cancer were more likely to recall 
having had an induced abortion than women without 
breast cancer, articularly because abortion had 
been illegal (Body, 1997; Westhoff, 1997). An 
accompanying editorial on the results of the study led 
the writer to conclude that, "in short, a woman need 
not worry about the risk of breast cancer when facing 
the difficult decision of whether to terminate a 
pregnancy" (Hartge, 1997).

Another large cohort study was done in Sweden. It 
followed, for as long as 20 years beginning in 1966, 
49,000 women who had received abortions before 
the age of 30. Not only did the study show no 
indication of an overall risk of breast cancer after an 
induced abortion in the first trimester, but it also 
suggested that there could well be a slightly reduced 
risk. Among women who had given birth prior to 
induced abortion, the relative risk’ for breast cancer 
was 0.58; for those who had never given birth, the 
relative risk was 1.09; for the total sample, the 
relative risk was 0.77 (Lindefors Harris etal., 1989).

‘ The risk o f  d isease in one g roup , here In w om en w ho 
experienced an Induced abo rtion , d ivided by the risk o f  
disease In a con tro l g roup . I f  the re la tive risk  Is 1, both 
g roups have the sam e like lihood  o f  d eve lop ing  the disease. 
A num ber h igher than 1 indicates an Increased risk and a 
num ber low er than I Indicates a decreased risk .
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Studies Published During the Past 20 Years Offer 
Mixed Results

Before Melbye’s seminal study appeared in 1997 in 
the New England Journal of Medicine, the body of 
published research showed inconsistent and 
inconclusive evidence —  some found abortion to 
have a protective effect, others found a slightly 
elevated risk. Many of these studies were hindered 
by the small sample size, others failed to distinguish 
between induced and spontaneous abortion, and 
others did not take confounding factors into account 
(NCI, 1999).

• A 2001 population-based case-control study 
of women in China sought to determine 
whether there was an association between 
induced abortion and breast cancer.
Abortion is common and well-accepted in 
China, so women involved in this study 
would not be prone to underreporting their 
abortion histories —  a problem which has 
rendered other studies unreliable. Because 
of the small number of women in the study 
who had never had a live birth, only women 
who had at least one live birth were included 
in the analysis. The study compared 1,459 
women with breast cancer with 1,556 
controls. No relation was found between 
ever having an induced abortion and breast 
cancer. Additionally, women who had three 
or more induced abortions were not at 
greater risk of breast cancer than other 
women (Sanderson, etal., 2001).

• Another case-control study of women who 
had at least one child was conducted in 
Washington State to examine the 
relationship between induced abortion and 
breast cancer. A cohort of women who gave 
birth between 1984 and 1994 were identified. 
From this cohort, 463 women who developed 
breast cancer were each matched with five 
control women. Induced abortion was not 
found to increase the risk of developing 
breast cancer —  the relative risk for breast 
cancer was 0.9 among women who had ever 
had an induced abortion (Tang, et al., 2000).

• A 1999 population-based case-control study 
examined data from the Carolina Breast 
Cancer Study to determine what, if any, 
connections exist between induced abortion 
and other reproductive events in 
adolescence and the development of breast 
cancer later in life. The authors reported that

neither induced nor spontaneous abortion 
during adolescence was connected to an 
increased risk of breast cancer. They did, 
however, observe that breastfeeding 
conferred some protection against breast 
cancer (Marcus etal., 1999).

• In 1996, Joel Brind and colleagues published 
a meta-analysis of 28 published reports 
describing 23 studies on induced abortion 
and breast cancer. Based on these studies, 
the authors calculated that induced abortion 
places women at a slightly increased risk for 
developing breast cancer (Brind et al., 1990). 
This analysis has been criticized for 
attempting to calculate the odds for 
developing breast cancer from widely varying 
studies (Blettner etal., 1997), some of which 
have been criticized for methodological flaws 
and for failing to calculate their results from 
the raw data of the original studies (Melbye 
et al., 1997).

• A 1994 study, published in the Journal o f the 
National Cancer Institute, was a case-control 
study of 845 women in Washington State 
who were diagnosed with breast cancer from 
1983 through 1990, and of 961 controls. The 
study found that among women who had 
been pregnant at least once, the risk of 
breast cancer in those who had experienced 
an induced abortion was 50 percent higher 
than among other women. Highest risks 
were observed when the abortion was done 
at ages younger than 18. No increased risk 
was associated with a spontaneous abortion. 
However, the study was relatively small, 
lacked objective measures for establishing 
pregnancy duration, and was susceptible to 
reporting bias, since a breast cancer 
diagnosis may influence a woman’s recall or 
disclosure of her reproductive history. The 
authors reported that the study's limitations 
"argue against a firm conclusion at this time" 
and called for further research (Daling et al., 
1994). An editorial that accompanied the 
report said that "it is difficult to see how [the 
study results] will be informative to the 
public" (Rosenberg, 1994).

• A 1989 study matched 1,451 women in New 
York Slate whose breast cancer was 
reported from 1976-1980 with controls of 
equivalent age and residence (Howe et al.,
1989). The study examined state health 
records for the prior incidence of abortion or
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miscarriage. An odds ratiot of 1.9 was hund 
for cases with a history of only induced 
abortions, 1.5 for only spontaneous 
abortions, and 4.0 for repeated interrupted 
pregnancies with no intervening births. 
However, the cohort consisted only of 
women under age 40 and the follow-back 
search was restricted to events that occurred 
since 1971. The authors believed that the 
study was inconclusive.

• In a 1987 study, researchers reported "little 
relation of breast cancer risk with abortions 
or miscarriages" (La Vecchia, 1987). Four 
years later, the same researchers again 
found no consistent relationship (Parazzini, 
1991). Other researchers concluded in 1988 
that the data "suggest that the risk of breast 
cancer is not materially affected by abortion, 
regardless of whether it occurs before or 
after the first term birth" (Rosenberg, 1988).

• A 1985 study examined the association 
between spontaneous abortion prior to a first 
birth and the risk of breast cancer among 
3,315 Connecticut women who gave birth 
between 1946 and 1965. Among women 
who experienced one childbirth, a prior 
miscarriage was associated with a 3.5-fold 
increase in the risk of breast cancer. While 
,he study concluded that an abortion prior to 
the first live birth may increase a woman's 
risk of breast cancer, it examined only 
spontaneous abortion. Among the questions 
left open to speculation was whether a 
hormonal imbalance may have resulted in 
both the spontaneous abortion and the onset 
of cancer (Hadjimichael etal., 1986).

• A 1981 study of women in Los Angeles 
County looked at both oral contraceptive use 
and early abortion as risk factors. The 
cohort consisted of 163 women diagnosed 
with breast cancer between 1972 ana 1978. 
All of the women were aged 32 or younger at 
the time of diagnosis. The study found that a 
first-trimester abortion, whether spontaneous 
or induced, before first full-term pregnancy 
appeared to cause a relative risk of 2.4 for 
subsequent development of breast cancer. 
The extremely small cohort size and the age

tThe odds o f  having a risk fac to r i f  a condition Is p resent 
divided by the odds o f  having the risk facto r If the condition 
is not p resen t.

restriction of the methodology rendered the 
results inconclusive (Pike et al., 1981).

Risk Factors fo r Breast Cancer are Varied

In addition to the repioductive factors that affect a 
woman's risk of developing breast cancer, a wide 
variety of other considerations have been the subject 
of continued research by epidemiologists. Of 
particular concern are factors related to genetics, 
nutrition (especially dietary fat intake), age, and the 
environment (exposure to carcinogens) (Jones,
1990).

• A family history of breast cancer is reported 
to increase a woman's risk of developing the 
disease twofold to threefold (Jones, 1990).
In one study (Sattin et al., 1985), women with 
a first-degree relative (a mother or sister) 
with breast cancer had a relative risk 2.3 
times that of women without a family history 
of breast cancer. For women with both an 
affected mother and sister, the relative risk 
was 14.

• Of potential carcinogenic significance is the 
finding that environmentally derived 
chemicals am secreted into the breast fluid 
and concentrated by the alveolar ductal 
system. For example, five minutes after a 
woman smokos a cigarette, nicotine appears 
in her breast secretion. Although smoking 
has not beer: linked to breast cancer, the 
finding shows that almost anything to which 
a woman is exposed may appear in her 
breast fluid (Jones, 1990

• Nutritional considerations have focused on 
dietary fat, with the exception of 
monosaturated fat such as olive oil. While 
Asian women show a lower incidence of 
breast cancer than women in western 
countries, women who move from areas of 
low to high incidence, such as Japanese 
women moving to Hawaii, show a slow but 
definite increase in breast cancer over 
successive generations (Wynder & Rose, 
1984). Oth jr research has investigated 
certain metabolic conversions that are 
affected by total body weight (Deslepeyre et 
al., 1985).

• Some studies have found that alcohol 
consumption may be implicated in breast 
cancer risk, and that the risk may increase in 
women who consume greater than three
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drinks of alcohol per week (Hiatt of a!., 1984; 
Willett etal, 1987; Schatzkin etal., 1987).

Planned Parenthood Promotes Women's Health

As the nation's largest provider of reproductive health 
services, Planned Parenthood is concerned above all 
with women's health and the risk factors for 
reproductive health problems. PPFA health centers 
adhere to strict, nationwide medical standards. 
Screening and management of breast conditions are 
integral components of Planned Parenthood 
services. All clinicians providing routine reproductive 
health services perform breast examinations and 
instruct patients in breast self-examination. Breast 
exams are performed regularly as part of a patient's 
initial and annual examination, during an initial 
prenatal visit, and during other non-routine visits. In 
2002, Planned Parenthood health centers provided 
1,062,727 breast examinations.

Although most Planned Parenthood centers do not 
offer mammography, each affiliate must have a 
physician available who is able to evaluate patients 
identified with abnormal breast findings who have 
been referred by clinicians, either on-site or by 
referral, and each affiliate maintains a list of 
radiologists and breast disease specialists to whom 
Planned Parenthood patients can be referred. All 
Planned Parenthood health centers also provide 
abortion counseling and referral for or provision of 
abortion services —  in 2000, Planned Parenthood 
provided 227,375 abortions nationwide.

The Planned Parenthood Position is That 
Abortion Poses no Demonstrated Health Risks

The link between induced abortion and breast cancer 
is a theory whose principal promoters oppose 
abortion regardless of its safety. The theory has not 
been borne out by research While Planned 
Parenthood believes that women should have 
access to information about all factors that influence 
the risk of disease, PPFA also believes that women 
deserve information that is medically substantiated 
and untainted by a political agenda.
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February 19,2004

House Judiciary Committee Members 
Senator Fred Dyson 
Representative Nancy Dahlstrom 
Representative John Coghill

Dear Ladies and Gentlemen:

I am writing to you in regard to comments made yesterday during the House Judiciary 
Committee hearing for SB30 (HB292). I appreciate the time you have taken on this bill 
and I am sure you are all trying your best to pass legislation that not only meets 
constitutional muster but also protects women in our state. 1 feel I must bring to your 
attention some inconsistencies that 1 have noticed during the hearing process on this 
particular piece of legislation.

First of all, the comment was made yestercoy that SB30 is greatly different than the real 
estate bill you had just bolted at as it concerned an industry and SB30 was just citizens 
who disagreed on a matter. Wc arc currently aborting a million to a million and a half 
unbom babies (fetuses) a year in America. A cheap, first trimester, no frills, no 
complications abortion procedure costs about $300. Do the mathl Abortion is an 
industry! Dr. Colleen Murphy testified that she had just done three abortions and a follow 
up yesterday alone. How many of the real estate agents who testified had sold three 
houses yesterday?

There seemed to be a great deal of concern that the real estate profession be operated 
with integrity and in a way that treats the consumer with respect. Yet riot one disgruntled 
home buyer/seller came to testify that they were dissatisfied. I testified m favor of SB30 
because I am a disgruntled consumer. No one told me, and in feet, maybe no one knew in 
1976 that there were both immediate and long term risks associated with abortion. Every 
woman needs to know that even if canying the baby to term, in the opinion of the doctor, 
poses health risks that the abortion carries its own risks. To decide that a woman does not 
need to know that because she is in a high-risk pregnancy is naive at best and at worst 
negligent. Further watering down of the 24 hour waiting period puts women art risk of 
suffering after affects from the abortion procedure. As a legislature, it is your duty to 
make sure that the medical profession, specifically the abortion industry, fully informs 
women of their options. This bill MUST dictate that women be told which abortion

L e a d e r s  i n  t h e  p r o - f a m i l y  m o v e m e n t  f o r  3 3  y e a r s -
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procedure will be implemented and what the particular risks associated with that 
procedure are.

Dr. Murphy has indicated on different occasion that she already goes through an 
informed consent process more than 24 hours in advance of the abortion. At other times 
she has stated that this bill would necessitate her spending more time wife the patient and 
passing the cost on in terms of higher abortion costs. Whichever it is, this bill must have a 
24 hour waiting period so that we do not operate abortion mills in our state where women 
are herded in, given a hasty five minute counseling session and then subjected to a 
procedure they are not folly infonned about.

It was also implied during fee hearing that women who are undergoing a stressful 
pregnancy due to a fetus with multiple fetal anomalies should not be show phu.ographs of 
normal fetal development. It was even said that women who are rape or incest victims 
should Dot be shown these photographs or given information concerning their options. 
The implication here is that women are frail o f mind and unable to handle stressful 
situations. I resent that aDd I would hope that every woman legislator would as well. 
Women are well able to handle objective, scientific information. It is said that hell hath 
no fury like a woman scorned. Imagine the fury o f a woman who contracts breast cancer 
or who becomes infertile as a result of an abortion that she was not fully infonned about. 
You have an obligation to make sure feat women in Alaska never suffer as a result of 
your cowardice in telling them the facts.

Eagle Forum Alaska



Subject: [Fwd: hb292]
Date: Tue, 17 Feb 2004 09:23:55 -0900

From: Lesil M cguire <Representative_Lesil_M cguire@ Legis.state.ak.us> 
Organization: Alaska State Legislature

To: Vanessa Tondini <Vanessa_Tondini@ legis.state.ak.us>

 Original M essage---------
Subject: hb292

Date: Tue, 17 Feb 2004 08:08:15 -0900 
From: carolyn V Brown <cvbrown@ ptialaska.net>

To: Representative_Lesil_M cGuire@ legis.state.ak.us,Representative_Tom_Anderson@ legis.state.ak.

I will appreciate your careful consideration o f these additional comments about IIB 292. Please let me 
know if there are questions or if I can provide additional information.

Re;HB 292.“An Act relating to information and services available to pregnant women and other persons; 

and ensuring informed consent before an abortion may be performed, except in cases of medical 

emergency”

This proposed legislation is clearly not in the best interests of patients, the State o f Alaska, or physicians 

and other health carc providers.

• A major concern with this legislation is the invasion of physician-patient relationship, 
confidentiality, and privilege. When this vital aspect of health care is breached, trust is broken and 
health care is compromised.

• AM pregnant w'omen need to have appropriate informed consent. This bill allows the discriminatory 
treatment of pregnant women. We know that the risk of dying from an abortion related complication 
is 0.4 deaths/100,000 procedures. We know that the risk of dying as a result c f  pregnancy and 
childbirth is 7 deaths/100,000 live births. We must not allow this discrimination in health care for 
women.

• Physicians already provide informed consent for procedures and managements. To suggest otherwise 
is lo insult our profession and undermine our paticnt-physician relationships.

• The bureaucratic nightmare of a web site, over-sight, up-dates, costs, patient access, record 
keeping/reporting, and data base management for all of the entities involved in this (clinics, 
individuals, pharmacies, and agencies) is well beyond the scope o f a $20,000 fiscal note from the 
Department of Health and Social Services to effect and carry out the intent of this legislation.

I strongly oppose HB 292 and ask that you do what is necessary to stop this invasion o f the legal

provision o f  health and medical care for women in Alaska.

I ut 2 2/17/2004 9 :24 AM
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carolyn V. Brown, M .D ., M PH 

PO Box 240289 

1640 Second Street 

Douglas, Alaska 

99824-0289 

907-364-2726 

907-364-2727 fax 

c v h m w n @ n t i a l a s k a . n e t
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IFwd: Abortion]

Subject: [Fwd: Abortion]
D ate: Tue, 17 Feb 2004 09:02:05 -0900

From: Lesil Mcguire <Representative_Lesil_Mcguire@ Legis.state.ak.us> 
Organization: Alaska State Legislature

To: Vanessa Tondini <Vanessa_Tondini@ legis.state.ak.us>

 Original M essage---------
Subject: Abortion

D ate: Mon, 16 Feb 2004 17:51:20 -0900
From: "Dr. Bob Johnson" <dr.bob@ kcaconnect.net>

To: "McGuire, Lesil" <Rep.Lesil.McGuire@ legis.state.ak.us>

Lesil: I will not be able to testify on this bill on W ednesday since Kodiak is not included
in the hearing. The issue of abortion is important enough for each of you to take the time 
to consider my expert opinion. You have been exposed to a number of lay opinions. I 
choose this means of communication as the simplest and most efficient to reach you.
The task of legislators, intended by our Constitution as I am sure you must know, is to 
pass legislation the protects the right of individuals to engage in whatever activity they 
please as long as it does no harm to anyone else. This right is the whole basis of our 
system. It is not the business of legislators to restrict or elim inate individual choice. It is 
not the business of legislators to determine what is, or is not, morally right o* wrong. 
Abortion legislation does both, and I will try to illustrate why. HB 292 ar.J SB 30, in 
particular, definitely restrict the choice of both women, who would ch oo se an abortion, 
and physicians, who would choose to provide this service! Those who propose these 
bills have used the term unborn child which is an arbitrary judgement declaring the fetus 
a person, which has not been determ ined and indicates a bias! Those who propose these 
bills are a select group who feel that abortion is a sin. They, and others who pursue the 
use of the term unborn child, are interested in establishing the p e rso n h o od of the fetus 
which opens the door to the consideration of fetal injury as a crime and, eventually, to the 
reversal of Roe vs. Wade. I was in practice in Kodiak before the passage of Roe vs. 
Wade. At that time, women who became pregnant and did not want children, had no 
alternative. Unwanted children fared poorly. Many were abused. Most became wards of 
the State. I applauded the legalization of abortion which, after passage, was quickly 
adopted by the States, indicating that it was sorely needed. I have subsequently done 
approxim ately 700 abortions, and my experience does not support many of the pi oblems 
that those who oppose the procedure would lead you to believe. < ?xm l:nam espucc  p refix  =  o ns = 

'' t i rn :schcm ns-m icrosof i-eo t iro ff icc :off icc '' />
I am retired and have nothing to gain by speaking against this kind ol legislation. My purpose In writing to 

you, is to prevent obstacles being placed before women who, for multiple reasons, feel they need an 
abortion.I appeared to testify on HB 292 last year, at which time the committee spent about 30 minutes 
discussing various aspects of the bill.During this process, Senator Dyson appeared and cautioned the 
house committee not to entertain objections to the term urborn  child, which clearly Indicated his bias, not 
to mention his obvious conflic t o f In teres t.This was to have been a hearing, not a discussion of the bill or 
testimony of the committee in favor of the bill, which it became apparent that it was.Bccause of th is only 
two were able to testify that afternoon.

My experience with abortion Is not exceptional. Each of my patients was presented with options available 
for them In addition to an abortion.Each was told as much as they wanted to know about the procedure, the 
risks and the outcomes.Each was scheduled for a follow up visit two weeks after tho procedure. Only two

I nf 2 2/17/2004 9 0 6  AM
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|F\vd: Abortion]

of my patients developed post-abortion depression requiring treatment, which is less than tj*-r incidence of 
post-partum depression. Both of these recovered.None lost enough blood to require a transfusion.Two 
had m inor post-abortion infections, which responded promptly to treatment.Those, who so desired, went on 
to have normal pregnancies.I saw no fertility problems associated with abortion.

There is no indication fo r th is kind of legislation. Legislators have no business telling patients what they 
must know, in spite of what advice they receive or from whom .lt is an insu lt to the intelligence of women 
who, in my opinion, know exactly what they want to know and, if encouraged, w ill make sure their physician 
tells them.Do you th ink that physicians are not fam iliar with their responsib ility to explain the options, risks, 
benefits and procedural details of any treatment?

This legislation places more obstacles in the path of those who need an abortion.lt, along with 
much inaccurate public ity, complicates the decision and tends— indeed, intends, I believe— to make women 
who elect to have an abortion feel guilty.l th ink the occasional suicide I have heard mentioned in connection 
with abortion is a direct result of this.

Ladies and Gentlemen, I ask you. Should anyone have the right to make decisions for others regarding their 
choice? Should anyone have the right to set up rules o f procedure fo r others that serve as an impediment 
to their exercise of choice? Should anyone have the right to determine what is, or is not, morally right, fo r 
someone else? In the name of compassion fo r women who cannot manage to bear or raise a child, for 
whatever reason, I implore you to reject any legislation that has to do with abortion.

Sincerely.

Dr. Bob Johnson

2 o f 2 2/17/2004 9:(l(> AM
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Representative Lesil McGuire 
Representative Tom Anderson 
Representative Jim Holm 
Representative Din Ogg 
Representative Ralph Samulca 
Representative Lee Gart 
Representative Max Greenberg

Re: House Bill 292

Dear Honorable McGuire, Anderson, Holm, Ogg, Samulos, Gtra and Greenberg;

I wanted to share with you my thoughts about house bill 292 and the companion bill 30. This particular 
bill has to do with informed consent on pregnancy termination. That is the stated concern of the bill, 
however, inside the bill a number of new concepts arc being introduced including a 24-hour waiting 
period as mandatory’ for the attainment of on abortion.

N
The bill goes to great lengths to explain how informed consent should be explained. It describes a web 
site where information regarding abortions would be maintained for informed consent for abortion u  well 
as a web site that would me maintained regarding risks of carrying a pregnancy to term. The reference 
within tho bill say's that this should be objective, unbiased information.

It is hard to believe that this would be objective and unbiased Inform al jn. It is of note that in the medical 
field we arc required to obtain infonned consent on all procedures that ws do. This is true whether 1 do a 
hysterectomy. Cesarean section or an abortion. Vet, this bill singles out only th* abortion as a procedure 
that the Legislature feels they must codify’ into law. Tims, this single procedure has been identified by the 
Senate and House to bo codified into Alaskan Stato Law. The abortion procedure, according to statistics 
by the Center of Disease Control, remains ono of the safest procedures tlut is available in the United 
States today. Yet, the Senate and the House have not taken it upon themselves to require that laws bo 
written about how I would counsel a woman who was about to have a Cesarean section or a 
hysterectomy. It is clear that the abortion procedure is being singled out in this particular area.

When the Senate and House chooso to get involved with how a patient needs to be counseled it Introduces 
tho concept that now the Legislative Branch will now advise Physicians on how advised consent needs to 
be managed with patients, If law? such as tills are written, I can only assume in the fiicure that laws may 
dofine in the future what risks and bsnefhe 1 must explain to patients regarding oilier procedures like a 
hysterectomy and Cesarean section. I presume also then that Orthopedic surgeons and other fields of 
medicine would also need to begin explaining in detail written out by the Legislative Branch, how and 
when to counsel their patients.

February 19,2004
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This is obviously unnecessary and undesirable. The medical field has already been given and assumed 
the weight of providing informed consent for all procedures that they do. In addition, malpractice 
insurance companies also insists upon informed consent for ail procedures that wc do. This intrusion of 
informed consent for this solitary procedure makes no sense, whatsoever.

! believe that laws such as this will have a very chilling effect on the medical field when the Legislaftire 
begins to dictate what must be said to a patient regarding informed consent on a specific procedure.

In addition, establishing a web site chat gives information regarding abortions and carrying a pregnancy to 
term as well as birth control would be an overwhelming project. This is true because what might be 
considered appropriate information for that web site will bo issues that need to b« interpreted by trained 
professionals and not Legislators, Within mined professionals there will be disagreements regarding 
what should or shouldn't be allowed or necessary for informed consent. Where would it end?

Most importantly though, I took a vow to keep my patient's best interest at heart and 1 do not believe that 
this bill is in the best interest of the patient. If the state is forced to put togalher a pamphlet that contains 
photographs of a developing fetus from conception to delivery it will involve somewhere between 18*20 
photographs. This material is not appropriate for all women to review.

If a person ha- become pregnant from rape, incest, is carrying a child with lethal anomalies, or in fret, has 
some type of medical problem that makes pregnancy a risk for her, these photographs will only serve to 
cause mental anguish in the patient who seeks an abortion, This can't possibly be considered to increase 
the quality of patient's carc and will only serve to assuage the needs of people who oppose abortion 
entirely.

While this site and pamphlet is meant to “educate," for a certain segment of people this will represent a 
horrific experience to go through, There is simply no medical reason why a patient should have to go 
through such a detailed and graphic description for these circumstances.

It is of note that even the current Attorney General lima issued a statement that he feels this bill will not 
pass judicial review and can be challenged in court, It U a disservice to the women of Alaska to introduce 
this bill and set up this onerous and expensive system that serves no medical purpose whatsoever, Please 
consider favorably, opposing this bill and striking it in its entirety,

Sincerely,

Alaska Women’s Health Services

JW/ciw
D2/19/2004/19:29 
D2/19/2004/18:35
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caro ly n  V. B row n, M.D., MPH 
PO Box 240289 

1640  S e c o n d  S tre e t  
D o u g la s ,  A laska  

99824-0289
obstetrics-gynecology 907-364-2726
preventive medicine fax 907-364-2727
women’s health cvbrown@ptialaska.net

MEMORANDUM 

DATE: F eb ru a ry  23, 2004

TO: H o u se  J u d ic ia ry  C om m ittee

FROM: caro lyn  V. B row n, M.D., MPH

SU BJECT: H o u se  CS fo r  CS for S e n a te  Bill 30 (JUD)

In review of House CS for CS for SB 3 0 ,1 ask that the following comments 

be considered by the House Judiciary Committee and that these comments be 

entered into the record.

• To avoid discriminatory care, it would appear that this bill must apply to ail 

pregnant women -  regardless of their initial plan to carry a pregnancy to 

term to terminate the pregnancy -  if they are to have informed consent.

• There is no documented evidence that the "scientific information on the 

Internet” will protect, inform, and promote...choices". This would appear 

to be clearly erroneous.

• Does the legislation presume to tell physicians what informed consent for 

abortion is? Will further legislation presume to tell physicians what 

informed consent is for other procedures? This does not appear to 

provide equal protection under the law.

• Who will maintain the indexed material, names of agencies-clinics, 

services, and facilities? This information is dynamic and changes very 

quickly. Who will do this and who will bear the cost? The $20,000 fiscal 

note surely will not do it. Who is the watch dog?

• All facilities that provide or sell contraceptives will have to be included in 

the "list” of agencies-clinics, services, and facilities? This is equally

mailto:cvbrown@ptialaska.net


dynamic information and changes quickly. Who will do this and who will 

bear the cost. Who is the watch dog?

• Information about survival statistics for a fetus is extremely problematic 

and cannot be agreed upon by neonatologists and experts across the 

nation. How would this Internet information piece presume to keep up 

with this information in an accurate, scientific, and evidence-based 

manner?

• Who will decide just what the "accurate scientific information” is?

• The 30-day wait period is a delay tactic and is potentially harmful for the 

women who choose a pregnancy termination. Does a woman who 

chooses to carry the pregnancy to term have to wait for 30 days before 

she gets her first pre-natal care? This is discriminatory.

• Will women be mandated to watch the program or read the material? If a 

woman refuses, what is the penalty?

• To be non-discriminatory, ajl women who are pregnant must watch this 

program or read this information if they are to make an informed consent 

about their pregnancy.

• How will this bureaucratic nightmare be paid for on an on-going basis? 

The rule of reasonableness would suggest that the $20,000 note won’t do 

it.

• What is meant by a "medical emergency"?

• Does a "major bodily function" also include the brain, neurotransmitters, 

and psychological aspects of pregnancy? This term has no rational 

meaning for the physical, mental, emotional, and socio-psychological 

parameters of a pregnancy.

I consider that this bill is clearly not in the best interests of the women of Alaska, 
health care professionals who provide care, or the State’s best interests. I ask 
that this bill be defeated.

carolyn V. Brown, M.D., MPH
February 23, 2004
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' (Fwd: HB 292/SB30]

Subject: [Fwd: HB 292/SB30]
D ate: Mon, 23 Feb 2004 12:03:30 -0900

From : Lesil M cguire <RepresentativeJLesii_M cguire@ Legis.state.ak.us> 
O rgan iza tion : A laska State Legislature

To: Vanessa Tondini <Vanessa_Tondini@ legis.state.ak.us>

 Original M essage---------
Subject: HB 292/SB30

D ate: Mon, 23 Feb 2004 11:57:26 -0900 
F rom : "Ozer, Kerry" <KOzer@ SouthcentralFoundation.com>
To: <Representative_Tom_Anderson@ legis.state.ak.us>,"Oara, Les" 

<RepresentativeJLes_Gara@ legis.state.ak.us>,"Gruenberg, Max" 
<Rcpresentative_M ax_Gruenberg@ legis.state.ak.us>,"Holm, Jim"
<Representative_Jim_Holm@ legis.state.ak.us>,<Representative_Lesil„M cGuire@ legis.state.ak.u 
Dan" <Representative_Dan_Ogg@ legis.state.ak.us>,"Samuels, Ralph" 
<Representative_Ralph_Samuels@ legis.state.ak.us>

This proposed legislation is cleaily not in the best interest ol patients, the State of Alaska, or physicians and other 
health care providers.

A major concern with this legislation is the invasion of physician-patient relationship, confidentiality and privilege. 
When this vital aspect of health care is breached, trust is broken and health care is compromised.

These bills are redundant. Physicians already provide informed consent. To suggest otherwise is to insult our 
profession and undermine our patient-physician relationships.

The legislature is attempting to micro-manage health care. All pregnant worne’* need to have appropriate informed 
consent. HB292/SB30 calls for the discriminatory treatment of pregnant women, Physicians know that the risk of 
dying from an abortion related complication is 0.4 deaths/100,000 procedures. We know that the risk of dying as a 
result of pregnancy and childbirth is 7 deaths/100,000 live births. These bills warn women about the risk of abortion, 
but not about the greater risk of carrying a pregnancy to term.

I strongly oppose HB 292/SB30 and ask that you do what is necessary to stop this invasion into the provision of 
health and medical care for women in Alaska.

Please contact me if you have questions.

i ~c i imnOOA 12:41 PM
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Sub jec t: [Fw d: R E : HB 292]
D ate: Mon, 23 Feb 2004 10:59:18 -0900

F rom : Lesil M cguire <Representative_Lesil_M cguire@ Legis.state.ak.us>
O rg an iza tio n : Alaska State Legislature

To: Vanessa Tondini <Vanessa_Tondini@ legis.state.ak.us>

For judiciary

 Original M essage---------
S ub jec t: R £: HB 292

D ate: M on, 23 Feb 2004 09:47:13 -0900 
F ro m : "rwkeller" <rwkeller@ alaska.net>

T o: <Representative_Lesil_M cGuire@ legis.state.ak.us>

Lesil - It sounds from my reading of the bill that the legislature wants/desires some input on 
the amount/type of informed consent given to patients for a procedure. This is not their 
job. We are and have been legally responsible for informed consent forever (amount, type, 
adequacy, method and documentation). Legislative intrusion is unwelcome and 
unnecessary. Doctors (surgeons esp.) are getting good at this having been sued many times 
for inadequacy in the courts eyes. Any standard of the legislature adds a burden, may 
actually ’essen the full information given to a patient (i.e. meet the 'law' only). Please vote 
against this provision. (I suspect you're feelings are in agreement already, but please assist
in the fight). Thank you............ R.W. Keller MD (Pediadoc)
3340 Providence Drive #466 
Anchorage, Alaska 99508 
rwkeller @â  aska.net

n - 4 i  p m
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[Fwd: HB 292/SB30)

S ub jec t: [Fw d: HB 292/SB30]
D ate: W ed, 25 Feb 2004 08:36:00 -0900

From : Lesil M cguire <Representative_Lesil_M cguire@ Legis.state.ak.us> 
O rgan iza tion : Alaska State Legislature

T o: Vanessa Tondini <Vanessa_Tondini@ legis.state.ak.us>

-------------  O r ig in a l Message--------------
Sub ject: HB 292/SB30
Date: Tue, 24 Feb 2004 13:48:58 -0800 (PST)
From: Meghan McKeever <megstar77@yahoo.ccm>
To:
R ep re sen ta t iv e _ Le s il_ M cG u ire@ le g is . s t a t e .a k .u s , Representative_Tom _Anderson@ leg is. s ta te

Date: February  24th 2004

To: H 'use J u d ic ia r y  Committee.

Re: HB 292/SB30. "An A c t r e la t in g  ta  in fo n n a t io n
and s e rv ic e s  a v a i la b le  co pregnant women and o the r 
persons; and en su rin g  in form ed consent b e fo re  an 
a b o rt io n  may be perform ed, except in  cases o f m ed ica l 
emergency"

T h is  proposed le g is la t io n  i s  c le a r ly  no t in  the b e s t 
in t e r e s t  o f p a t ie n t s ,  the S ta te  o f  A la ska , o r 
p h y s ic ia n s  and o th e r h e a lth  ca re  p ro v id e rs .

A major concern w ith  t h is  le g is la t io n  i s  the in v a s io n  
o f p h y s ic ia n -p a t ie n t  r e la t io n s h ip ,  c o n f id e n t ia l i t y  and 
p r iv i le g e .  When t h is  v i t a l  aspect o f h e a lth  ca re  i s  
breached, t r u s t  i s  broken and h e a lth  ca re  i s  
compromised.

These b i l l s  a re  redundant. P h y s ic ia n s  a lre a d y  p ro v ide  
inform ed consent. To suggest o the rw ise  i s  to  in s  l i t  
our p ro fe s s io n  and undermine our p a t ie n t -p h y s ic ia  
r e la t io n s h ip s .

The le g is la t u r e  i s  a ttem pting  to micro-manage h e a lth  
ca re . A l l  p regnant women need to  hove a p p ro p r ia te  
inform ed consent. HB292/SB30 c a l l s  fo r  the 
d is c r im in a to ry  treatm ent o f p regnant women. P h y s ic ia n s  
know th a t the r i s k  o f dy ing  from an a b o r t io n  r e la te d  
co m p lica t io n  i s  0.4 deaths/100,000 p rocedu res. We 
know th a t the r i s k  o f dy ing  as a r e s u l t  o f pregnancy 
and c h i ld b i r t h  i s  7 deaths/100,000 l i v e  b ir t h s .  These 
b i l l s  warn women about the r i s k  o f  a b o rt io n , but no t 
about the g re a te r  r i s k  o f c a r ry in g  a pregnancy to 
term.

I s t ro n g ly  oppose HB 292/SB30 and ask th a t you do what 
i s  necessa ry  to  s top  t h is  in v a s io n  in t o  the p ro v is io n  
o f h e a lth  and m ed ica l ca re  fo r  women in  A la ska .

Thank you,

Meghan McKeever
A la ska  re s id e n t  and s e n io r  M ed ica l Student 
U n iv e r s it y  o f  W ashington School o f M ed ic ine

imnnn<i m u  avi
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Subject: H C S fo r CS fo r SB30
D ate: Thu, 25 M ar 2004 17:06:31 -0900 

F rom : carolyn V Brown <cvbrown@ ptiaiaska.net>
To: Representative_Lesil_M cguire@ legis.state.ak.us, 

Representative_Tom_Anderson@ legis.state.ak.us,
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Your files are attached and ready to send with this message.

I understand that the House Judiciary Committee will hold hearings on HCS for CS for SB30 at 1 PM on 
Friday, March 26th. I cannot be at those hearings because of patient commitments. I wish to provide the 
attached written testimony for this hearing and ask that it be entered into the record.

Please let m e know if I can answer questions or provide additional infonnation. Thank you for this 
consideration.

carolyn V. Brown, M .D., M PH 

PO Box 240289 

1640 Second Street 

Douglas, Alaska 

99824-0289

907-364-2726 

907-364-2.727 fax

cvbrown@ptialaska.net
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carolyn V. Brown, M.D., MPH 
PO Box 240289 

1640 Second Street 
Douglas, Alaska 

99824-0239
obstetrics-gynecology 907-364-2726
preventive medicine fax 907-364-2727
women’s health cvbrown@plialaska.net

MEMORANDUM 
DATE: March 25, 2004
TO: House Judiciary Committee
FROM: carolyn V. Brown
SUBJECT: HCS for CS for SB30 “An Act relating to information

and services available to pregnant women and other 
persons; ensuring informed consent before an abortion 
may be performed; and providing exception to informed 
consent in certain cases.”

I have reviewed previous versions of SB30 and have provided appropriate 

Committees wiitten comments that I have asked to be entered into tne record, i 

would ask again that those comments be considered in the context of this version 

of SB30.

I have reviewed HCS for CS for SB30 and have the following comments to

offer for your consideration. I ask that thes>~ comments be entered into the

record.

• This act refers to pregnant women. If all pregnant women are not inc'uded 

in this information and services provision, I believe this is discriminatory.

• Some pregnant women who initially planned a term pregnancy will elect 

an abo rti^ Some pregnant women who initially planned an abortion will 

elect to taixo the pregnant to term. To be equitable, this information must 

be provided al] pregnant women.

• I continue to ask just what "judicial economy and resources" means?

• Does this legislation presume that physicians do not know what 

constitutes an informed consent for an abortion? Does the State then 

presume that physicians do not know what constitutes informed consent

1
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for other procedures as well? This represents discriminatory intervention 

on the part of the State toward physicians who provide informed consent 

for a wide variety of issues.

• Just which of the public and private agencies and services are indexed is 

extremely problematic. What kind of informed consent is this for a woman 

if services, agencies, clinics, and others can "opt in” or "opt out” of being in 

the geographically indexed materials? This is clearly detrimental to a 

woman if she has only some of the resource information and/or if it is 

biased in the collection, acquisition, or indexing.

• Agencies, services, clinics, and facilities designed to assist with or provide 

contraceptive options must include pharmacies. Will they then be 

included in the pool to “opt in” or “opt out” of the geographically indexed 

material”? Who in the Department of Health and Social Services is going 

to keep up with all of this?

• Use of "unborn child" in this context is pejorative, erroneous, and not 

medically correct. The correct term is fetus and that is what should be 

represented throughout the proposed legislation.

• I would suggest addition of language to Sec.18.05.032 (b) "The 

Department shall adopt regulations establishing procedures for 

establishing and maintaining the information under this section in a timely 

manner and with a science-based assurance.

• In Sec.3.AS.18.16.010 (a)(2), will a physician’s office be mandated to 

have the Department of Health and Social Services approval for 

pregnancy terminations? What oversight will be required for this and at 

what cost to the patient, physician, and State? Does the Deoartment have 

similar mandates for other procedures in phy 'cian’s offices? This would 

appear discriminatory by intent for this procedure.

• Why is it necessary for the woman to be domiciled or physically present in 

Alaska for 30 days? Is this mandated for other health care?

• Why is there apparent discriminatory management provided in Sec. 

18.16.060(d) that provides informed consent is not required for medical

2



emergency, sexual assault, sexual assault of a minor, and incest. If one 

follows the intent of the legislation, “a pregnancy... is a pregnancy... is a 

pregnancy... is a pregnancy...”

• In as much as we now have science-based information that physical and 

psychological functions cannot be separated in a person, it would seem 

evident that "major bodily function" of the woman would, of necessity, 

include physical, psychological, and emotional components for a “medical 

emergency”. What is the true intent of this definition?

This proposed legislation would appear to be an effort to impose an 

unreasonable and unnecessary mandate on the women, health care providers 

and people of Alaska. The ideologues who propose this legislation do so in their 

own interests and not in the interests of comprehensive reproductive health for 

women and their families.

I respectfully ask that HCS for CS tor SB30 (Version O) be c Seated. Please let 

me know if I can provide additional information or answer questions you may 

have.

carolyn V. Brown 
March, 2004
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W h a t  w ill be  y o u r  legacy left to A la sk a  W o m e n  a n d  th e  
H is to ry  o f  W o m e n  in A la s k a f  ^  \

In  1769 Am erican colonies based their laws on the English common law, which was 
summarized in the Blaekstone Commentaries. It said, “By m arriag e , the h u sb an d  a n d  
w ife a re  one person  in the  law. T he very being an d  legal existence o f th< w om an is 
suspended d u rin g  the  m arriag e , o r  a t least is in co rp o ra ted  into th a t o f h e r  h u sb an d  
u n d e r w hose w ing and  p ro tec tion  she perfo rm s every th ing .”

1777 All states pass laws which take away w om en’s right to vote.

1839 The first state (M ississippi) grants women the right to hold property in their own 
name, w ith their husbands’ permission.

1875 M inor v Happersett, 88 U.S. 162 (1875): The U.S. Supreme Court declares that 
despite the privileges and immunities clause, a state can prohibit a woman from voting. 
The court declares w om en as “persons,” but holds that they constitute a “special category 
o f _nonvoting_ citizens.”

1890 The first state (W yoming) grants wom en the right to vote in all elections.

1916 M argaret Sanger tests the validity o f  N ew  York’s anti-contraception law by 
establishing a clinic in Brooklyn. The most well-known o f birth control advocates, she is 
one o f  hundreds anested. over a 40-ycar period for w orking to establish w om en’s right to 
control their own bodies.

1918 New  York v. Sanger, 222 NY 192,118 N.E. 637 (Court o f  Appeals 1917), National 
Archives, Records o f  the U.S. Supreme Coint, RG 267 (MSDM E-CDS C 15:298). 
M argaret Sanger w ins her suit in New York o allow doctors to advise their married 
patients about birth control for health purposes.

1920 The
right 
Stir

1936 United States v. One Package of Japanese Pessaries, 13 F. Supp.334 (E.D.N.Y 
1936) afPd 86 F 2d 737 (2nd Cir. 1936), won judicial approval o f  medicinal use o f  birth 
control.

|Y U ^\rr\a

£=>c

1965 In Griswold v Connecticut, 381 U.S. 479 (1965), the Supreme Court overturns one 
o f  the last state laws prohibiting the prescription or use o f  contraceptives by married 
couples.



I asked that this committee recognize and appreciate that their fellow cUUiena-of female 
gender are intelligent enough to make this personal decision on their own and since she 
had the education, capability and qualifications to elect you as her representative, she 
most adamantly has the ability to make this decision w ithout state invasion o f  privacy.

The Alaska history on Privacy is very clear. The State’s interest in this invasion must be 
greater than a w om an’s right to privacy. /  i

' P i n * /
Please vote against H ouse CS fo r C iSJ»r Senate Bill 30

'  l & r r z l  n * L .  . <  , L - ^ :  - / v  o
Thank y o u ,' ----------   ^

Myma Gardner
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