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2206

Note: Amounts do not Include Inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2004 FY 2005 FY 2006 FY 2007 FY 2008 FY 2009
Personal Services 
Travel 
Contractual 
Supplies 
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Grants & Claims 
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ANALYSIS: (Attach a separate page i f  necessary)
This bill updates Alaska antitrust statutes consistent with a recent United States Supreme Court precedent to allow the attorney general 
to bring a cnuse of action on behalf of both direct and Indirect purchasers. Current Alaska statutes allow a cause of action only for 
purchasers who buy directly from the person or manufacturer that violated antitrust statutes. Because these type of actions typically 
Involve civil actions on behalf of numerous persons and sometimes on behalf of numerc r governmental entities, the bill provides for 
proof of antitrust damages by way of statistical methods consistent with federal law. The bill also removes the current requirement in 
the antitmst statutes that any antitrust plaintiff must prove willful conduct before a court may award treble damages. Federal law does 
not have this requirement, encouraging plaintiffs to resolve Issues Important to Alaska businesses and consumers In federal court, 
rather than state court.

Costs associated with passage of this bill will depend on the number and complexity of actions brought by the attorney general In any 
given year, and are too speculative to quantify at this time.
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D E P A R T M E N T  O F  L A W

OFFICE OF THE ATTORNEY GENERAL

A p r il 17 , 2 0 0 3

R e p r e s e n ta t iv e  L e s i l  M c G u ir e  

H o u s e  J u d ic ia r y  C o m m it te e  

A la s k a  S ta te  L e g is la tu r e  

S ta te  C a p ito l  

J u n e a u , A K  9 9 8 0 1

R e: H B  2 2 5  -  “ A n  a c t r e la t in g  to  c e r ta in  c iv i l  a c t io n s  b r o u g h t  b y  th e  a tto r n e y

g e n e r a l u n d e r  m o n o p o ly  a n d  re str a in t o f  trad e s ta tu te s ;  r e la t in g  to  th e  a w a rd  

o f  d a m a g e s  in  a c t io n s  b r o u g h t u n d e r  th o s e  s ta tu te s ”

D e a r  R e p r e s e n ta t iv e  M c G u ir e :

I a n . w r it in g  to  r e q u e s t  that y o u  s c h e d u le  H B  2 2 5  fo r  a  h e a r in g  at y o u r  e a r lie s t  

c o n v e n ie n c e .  T h is  b il l  h a s  p a s s e d  o u t  o f  th e  H o u s e  S p e c ia l  C o m m it te e  o n  E c o n o m ic  

D e v e lo p m e n t  In te r n a tio n a l T r a d e  a n d  T o u r is m .

T h is  b ill  u p d a te s  th e  A la s k a  a n titru st s ta tu te s  c o n s is t e n t  w ith  r e c e n t  U n ite d  S ta te s  

S u p r e m e  C o u r t  p r e c e d e n t  to  p r o v id e  a s ta tu to r y  b a s is  fo r  th e  a tto r n e y  g e n e r a l to  b r in g  a  

p a r e n s  p a tr ie  a c t io n  o n  b e h a lf  o f  s ta te  b u s in e s s e s ,  r e s id e n ts ,  a n d  g o v e r n m e n ta l  e n t it ie s  as  

in d ir e c t  p u r c h a se r s  fo r  v io la t io n s  o f  a n titru st s ta tu te s  a n d  to  r e c o v e r  d a m a g e s . In c o n tr a st  

to  o th e r  s ta te s , u n d e r  cu r r e n t A la s k a  a n titru st s ta tu te s , in d ir e c t  p u r c h a se r s  are w ith o u t  a n y  

r e m e d y  fo r  a n titru st in ju r ie s .

P a ren s  p a tr ie  a c t io n s  ty p ic a l ly  in v o lv e  c iv i l  a c t io n s  o n  b e h a lf  o f  n u m e r o u s  p e r so n s  

a n d  s o m e t im e s  o n  b e h a lf  o f  n u m e r o u s  g o v e r n m e n ta l  e n t it ie s .  A c c o r d in g ly ,  th e  b ill  

p r o v id e s  fo r  p r o o f  o f  a n titru st d a m a g e s  b y  w a y  o f  s ta t is t ic a l  m e th o d s  c o n s is t e n t  w ith  

fe d e r a l la w .

T h e  b ill  a l s o  r e m o v e s  th e  cu rren t r e q u ir e m e n t  in th e  a n titr u st  s ta tu te s  that a n y  

a n titru st p la in t i f f  m u st  p r o v e  w il l fu l  c o n d u c t  b e fo r e  a  c o u r t  m a y  a w a r d  tr e b le  d a m a g e s .

P.O. IIox I I0.W0 
JUNEAU. ALASKA 09811-0.100 
PIIONE: (907)46S-J60U
FAX: (007)465-2075



R e p r e s e n ta t iv e  L e s i l  M c G u ir e  

H o u s e  J u d ic ia r y  C o m m it te e

April 17,2003
Page 2

I f  y o u  h a v e  a n y  q u e s t io n s  a b o u t  th is  le g is la t io n ,  p le a s e  d o  n o t  h e s ita te  to  c o n ta c t  

m y  o f f i c e .

S in c e r e ly ,

G R E G G  D . R E N K E S  

A tto r n e y  G e n e r a l

B y :

D W M :lb

Jav id  W . M a r q u e 2 

A s s is t a n t  A tto r n e y

C c: M ik e  T ib b ie s ,  L e g is la t iv e  D ir e c to r , O f f ic e  o f  th e  G o v e r n o r

D e b o r a h  B e h r , L e g is la t io n  a n d  R e g u la t io n s  A t to r n e y , D e p a r tm e n t  o f  L a w



SPONSOR STATEMENT

I n  1 9 7 7 ,  th e  U S  S u p r e m e  C o u r t  i s s u e d  a  r u l in g  in  a  s e m i n a l  a n t it r u s t  

c a s e  c a l l e d  I l l in o i s  B r i c k  C o .  v . I l l in o is .  T h e  c a s e  h e l d  th a t  f e d e r a l  a n t itr u s t  

l a w s  d o  n o t  a l l o w  “ in d ir e c t  p u r c h a s e r s ” to  r e c o v e r  d a m a g e s  f r o m  “ u p s t r e a m ”  

a n t it r u s t  v i o l a t o r s .  T h e  C o u r t  f u r t h e r  h e ld ,  h o w e v e r ,  th a t  s t a t e s  a r e  f r e e  to  

f o r m u la t e  t h e ir  o w n  p u b l i c  p o l i c y  o n  t h e  i s s u e  o f  a n t i  t r u s t  l a w s u i t s  b r o u g h t  

o n  b e h a l f  o f  in d ir e c t  p u r c h a s e r s .  S i n c e  th e  I l l in o i s  B r i c k  d e c i s i o n ,  o v e r  3 0  

s t a t e s  h a v e  p a s s e d  l a w s  th a t  a l l o w  r e c o v e r y  o f  d a m a g e s  b y  in d ir e c t  

p u r c h a s e r s  u n d e r  v a r io u s  s t a t e  a n t i t r u s t  s t a t u t e s .  T h i s  l e g i s l a t i o n  w o u ld  

u p d a t e  A l a s k a  a n t i t r u s t  s t a t u t e s  to  a l l o w  t h e  A t t o r n e y  G e n e r a l  to  b r in g  

a c t io n s  o n  b e h a l f  o f  in d ir e c t  p u r c h a s e r s .

A n  in d ir e c t  p u r c h a s e r  i s  a  p e r s o n  w h o  d o e s  n o t  b u y  t h e  s u s p e c t  

p r o d u c t  d i r e c t l y  f r o m  t h e  w r o n g d o e r .  F o r  e x a m p l e ,  s u p p o s e  t w o  d r u g  

m a n u f a c t u r e r s  c o n s p i r e  to  k e e p  p r e s c r ip t io n  d r u g  p r i c e s  h ig h .  A  c o n s u m e r  

w h o  b u y s  t h e  d r u g  f r o m  a  p h a r m a c y  i s  a n  “ in d ir e c t  p u r c h a s e r ”  b e c a u s e  th e  

p h a r m a c y  h a s  n o t  v i o l a t e d  th e  a n t it r u s t  l a w s .  C u r r e n t ly ,  o n l y  d ir e c t  

p u r c h a s e r s ,  s u c h  a s  th e  d i s t r ib u t o r  w h o  b o u g h t  d i r e c t l y  f r o m  t h e  d r u g  

m a n u f a c t u r e r ,  h a v e  t h e  o p t io n  to  b r in g  s u i t  f o r  a n t i t r u s t  v i o l a t i o n s  l i k e  p r ic e -  

f i x i n g .  S i n c e  t h e s e  e n t i t i e s  r a r e ly  p a s s  o n  th e  o v e r c h a r g e s  t h e y  r e c o v e r ,  

in d ir e c t  c o n s u m e r s  d o n ’ t r e a l l y  b e n e f i t  f r o m  th e  s u it .

T h i s  l e g i s l a t i o n  a l s o  r e m o v e s  t h e  r e q u ir e m e n t  o f  p r o o f  o f  w i l l f u l n e s s  fo r  

t r e b le  d a m a g e s ,  a n d  p r o v id e s  f o r  s t a t i s t i c a l  m e t h o d s  o f  p r o o f  c o n s i s t e n t  w i t h  

f e d e r a l  l a w .  T h i s  a l l o w s  th e  A t t o r n e y  G e n e r a l  to  b r in g  a n t i t r u s t  s u i t s  o n  

b e h a l f  o f  A l a s k a ’s  in d ir e c t  p u r c h a s e r s ,  u n d e r  A l a s k a  l a w  in  a n  A la s k a n  

c o u r t ,  r a th s r  th a n  f e d e r a l  c o u r t .
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H o u s e  E C O N  D E V ,  I N T  L .  T R A D E  &  T O U R I S M  M i n u t e

A p r  1 6 ,2 0 0 3

HB 2 2 5 -MONOPOLY AND RESTRAINT OF TRADE ACTIONS

CHAIR HEINZE a n n o u n c e d  t h a t  t h e  c o m m i t t e e  w o u l d  h e a r  HOUSE B I L L  
NO. 2 2 5 ,  "An A c t  r e l a t i n g  t o  c e r t a i n  c i v i l  a c t i o n s  b r o u g h t  b y  
c h e  a t t o r n e y  g e n e r a l  u n d e r  m o n o p o l y  a n d  r e s t r a i n t  o f  t r a d e  
s t a t u t e s ;  r e l a t i n g  t o  t h e  a w a r d  o f  d a m a g e s  i n  a c t i o n s  b r o u g h t  
u n d e r  t h o s e  s t a t u t e s ;  a n d  p r o v i d i n g  f o r  a n  e f f e c t i v e  d a t e . "  
[HB 2 2 5  w a s  s p o n s o r e d  b y  t h e  H o u s e  R u l e s  S t a n d i n g  C o m m i t t e e  a t  
t h e  r e q u e s t  o f  t h e  g o v e r n o r . ]

N u m b e r  0 0 9 6

CLYDE (ED) S N I F F E N ,  J R . ,  A s s i s t a n t  A t t o r n e y  G e n e r a l ,  F a i r  
B u s i n e s s  P r a c t i c e s  S e c t i o n ,  C i v i l  D i v i s i o n  ( A n c h o r a g e ) , 
D e p a r t m e n t  o f  L a w ,  p r e s e n t e d  HB 2 2 5  t o  t h e  c o m m i t t e e ,  i n f o r m i n g  
m e m b e r s  t h a t  h i s  d u t i e s  i n c l u d e  e n f o r c e m e n t  o f  A l a s k a ' s  
a n t i t r u s t  a n d  c o n s u m e r  p r o t e c t i o n  s t a t u t e s .  M r .  S n i f f e n  n o t e d  
t h a t  HB 2 2 5  i s  a  b i l l  [ t h e  d e p a r t m e n t ]  c a l l s  " t h e  I l l i n o i s  B r i c k  
r e p e a l e r  b i l l . "  He e x p l a i n e d  t h a t  c u r r e n t l y  t h e r e  i s  a  [ 1 9 7 7  
U . S .  S u p r e m e  C o u r t )  c a s e ,  I l l i n o i s  B r i c k  C o .  v .  I l l i n o i s , w h i c h  
s t a n d s  f o r  t h e  p r o p o s i t i o n  t h a t  i n d i r e c t  p u r c h a s e r s  o f  g o o d s  
c a n n o t  s u e  " u p s t r e a m  a n t i t r u s t  v i o l a t o r s "  f o r  a n t i t r u s t  
v i o l a t i o n s .

MR. S N IF F E N  i l l u s t r a t e d  w i t h  a  c h a r t ,  n o t i n g  t h a t  i f  a  
c o n s p i r a c y  b e t w e e n  t w o  s u p p l i e r s  r e s u l t s  i n  k e e p i n g  p r o d u c t  
p r i c e s  h i g h ,  t h e r e  i s  a  v i o l a t i o n  o f  a n t i t r u s t  l a w .  I n  h i s  
e x a m p l e ,  t h e  d i r e c t  p u r c h a s e r  o f  t h e  g o o d s ,  t h e  i m p o r t e r ,  t h e n  
p a s s e s  t h e  h i g h  p r i c e  o n  t o  t h e  d i s t r i b u t o r ,  t h e  w h o l e s a l e r ,  t h e  
r e t a i l e r ,  a n d ,  u l t i m a t e l y ,  t h e  c o n s u m e r .  U n d e r  c u r r e n t  f e d e r a l  
a n c  s t a t e  a n t i t r u s t  l a w ,  t h e  o n l y  p e r s o n  w i t h  a u t h o r i t y  t o  b r i n g  
a n  a c t i o n  a g a i n s t  t h e  a n t i t r u s t  v i o l a t o r s  w o u l d  b e  t h e  i m p o r t e r  
w h o ' d  p u r c h a s e d  d i r e c t l y  f r o m  t h e  w r o n g d o e r s .

MR. S N I F F E N  s a i d  t h e  c o n s u m e r ,  h o w e v e r ,  w h o  u l t i m a t e l y  b e a r s  t h e  
b u r d e n  o f  p a y i n g  a  h i g h e r  p r i c e  f o r  t h e  p r o d u c t ,  w o u l d n ' t  h a v e  
t h a t  r i g h t .  T h e r e f o r e ,  HB 2 2 5  g i v e s  t h e  a t t o r n e y  g e n e r a l  t h e  
r i g h t  t o  r e p r e s e n t  c o n s u m e r s  w h o  a r e  i n d i r e c t  p u r c h a s e r s  i n  
a c t i o n s  a g a i n s t  a n t i t r u s t  v i o l a t o r s  w h o  m a y  h a v e  c o m m i t t e d  h a r m  
" u p s t r e a m . "

N u m b e r  0 2 5 0

MR. S N I F F E N  i n d i c a t e d  t h i s  l e g i s l a t i o n  i s  s o m e t h i n g  [ t h e  
d e p a r t m e n t ]  h a s  b e e n  t r y i n g  t o  g e t  p a s s e d  f o r  a  n u m b e r  o f  y e a r s .  
T h e  s t a t e ' s  a n t i t r u s t  l a w  w a s  p a s s e d  i n  1 9 7 5 ,  w h e r e a s  t h e  
I l l i n o i s  B r i c k  c a s e  w a s  d e c i d e d  i n  1 9 7 7 .  S i n c e  t h a t  t i m e ,  
A l a s k a  j u s t  h a s n ' t  u p d a t e d  i t s  a n t i t r u s t  l a w  t o  g i v e  t h e  
a t t o r n e y  g e n e r a l  t h e  a u t h o r i t y  t o  b r i n g  t h e s e  k i n d s  o f  a c t i o n s .  
He f u r t h e r  e x p l a i n e d :

I n  r e c e n t  m u l t i s t a t e  c a s e s  t h a t  w e ' v e  b e e n  i n v o l v e d  
i n ,  t h e  S t a t e  o f  A l a s k a  h a s  l o s t  o u t  o n  s i g n i f i c a n t  
r e c o v e r i e s  b e c a u s e  we d o  n o t  h a v e  t h e  a u t h o r i t y  t o  
b r i n g  a c t i o n s  o n  b e h a l f  o f  c o n s u m e r s  i n  t h e s e  k i n d s  o f  
c a s e s .  O n e  i n v o l v e d  a  c o u p l e  o f  v i t a m i n  m a n u f a c t u r e r s  
[ t h a t ]  a  b u n c h  o f  s t a t e s  s u e d  f o r  c o n s p i r i n g  t o  k e e p
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p r i c e s  o f  v i t a m i n s  h i g h .  A n d  t h e  s e t t l e m e n t  i n  t h a t  
c a s e  g a v e  a  m i l l i o n  d o l l a r s  t o  e v e r y  s t a t e  t h a t  h a d  a  
l a w  l i k e  t h i s .

B e c a u s e  A l a s k a  d i d  n o t  h a v e  t h i s  l a w ,  we  i n i t i a l l y  g o t  
z e r o .  A n d  we a r g u e d  w i t h  t h e  s e t t l e m e n t  c o m m i t t e e  
t h a t  o u r  l a w s  a c t u a l l y  s h o u l d  a l l o w  u s  t o  r e c o v e r  s o m e  
m o n e y ;  we  e n d e d  u p  w i t h  a  h u n d r e d  t h o u s a n d  d o l l a r s ,  
b u t  i t  w a s  f a r  s h o r t  o f  t h e  m i l l i o n  d o l l a r s  we  w o u l d  
h a v e  g o t t e n  h a d  we  h a d  t h i s  k i n d  o f  l a w  i n  p l a c e .

MR. S N I F F E N  i n d i c a t e d  t h e r e  i s  n o  o p p o s i t i o n  t o  t n i s  l e g i s l a t i o n  
t h a t  t h e  d e p a r t m e n t  i s  a w a r e  o f ,  a n d  c o n c l u d e d  b y  s a y i n g  i t  
m a k e s  g o o d  s e n s e  f o r  A l a s k a .

N u m b e r  0 3 6 1

MR. S N I F F E N ,  i n  r e s p o n s e  t o  a n  o b s e r v a t i o n  f r o m  R e p r e s e n t a t i v e  
C r a w f o r d ,  s a i d  t h i s  b i l l  h a d  b e e n  b e f o r e  [ a  p r e v i o u s  
l e g i s l a t u r e ]  a n d  w a s  h e a r d  b y  a  n u m b e r  o f  c o m m i t t e e s  w i t h o u t  
o p p o s i t i o n ,  b u t  h a d n ' t  h a d  a  f l o o r  h e a r i n g .

N u m b e r  0 4 3 8

REPRESENTATIVE C IS SN A  a s k e d  w h a t  i s  m e a n t  b y  t h e  f o l l o w i n g  
l a n g u a g e  f o u n d  i n  s u b s e c t i o n  ( h )  o n  p a g e  3 :

A d i s t r i b u t i o n  p r o c e d u r e  a u t h o r i z e d  b y  t h e  c o u r t  u n d e r  
t h i s  s u b s e c t i o n  m u s t  a f f o r d  e a c h  g o v e r n m e n t a l  e n t i t y  
o r  p e r s o n  p a r t i c i p a t i n g  i n  t h e  c i v i l  a c t i o n  a  
r e a s o n a b l e  o p p o r t u n i t y  t o  s e c u r e  t h a t  e n t i t y ' s  o r  
p e r s o n ' s  a p p r o p r i a t e  p o r t i o n  o f  t h e  n e t  m o n e t a r y  
r e l i e f .

MR. S N I F F E N  s a i d  i t  e s s e n t i a l l y  m e a n s  t h a t  w h a t e v e r  d i s t r i b u t i o n  
p l a n  [ t h e  s t a t e ]  c o m e s  u p  w i t h  a s  a  r e s u l t  o f  a n  a c t i o n  a g a i n s t  
a n  a n t i t r u s t  v i o l a t o r  m u s t  b e  a p p r o v e d  b y  t h e  c o u r t .  A p l a n  h a s  
t o  r e t u r n  m o n e y ,  f i r s t  o f  a l l ,  t o  t h e  c o n s u m e r s  w h o  a r e  h a r m e d  
a n d ,  i f  t h e r e  i s  m o n e y  l e f t  o v e r ,  t o  o t h e r  a g e n c i e s  o r  e n t i t i e s  
h a r m e d  b y  t h e  c o n d u c t .  R e m a i n i n g  f u n d s  m i g h t  g o  t o  t h e  s t a t e ,  
o r  [ t h e  s t a t e ]  c o u l d  e s t a b l i s h  o t h e r  d i s t r i b u t i o n  m e c h a n i s m s .  
He e x p l a i n e d :

F o r  e x a m p l e ,  i f  t h e  c o n d u c t  i n v o l v e d  m u s i c  CDs 
[ c o m p a c t  d i s k s ] ,  w h i c h  i s  a c t u a l l y  a  c a s e  w e ' r e  
i n v o l v e d  i n  n o w ,  we c o u l d  . . .  g i v e  m o n e y  t o  l i b r a r i e s  
a n d  s c h o o l s  t o  p u r c h a s e  C D s .  B u t  t h o s e  p l a n s  w o u l d  b e  
d r a w n  t o g e t h e r  a n d  s u b m i t t e d  t o  t h e  c o u r t ,  a n d  t h e  
c o u r t  w o u l d  h a v e  t o  a p p r o v e  t h e m  i n  a c c o r d a n c e  w i t h  
t h e  i n s t r u c t i o n  o f  t h e  s t a t u t e  t h a t  e v e r y o n e  g e t s  
t h e i r  f a i r  s h a r e  o f  t h e  p r o c e e d s .

MR. S N I F F E N  p o i n t e d  o u t  t h a t  i n  s o m e  c a s e s  t h e r e  m i g h t  n o t  b e
1 0 0 - p e r c e n t  r e c o v e r y .  "We m a y  o n l y  r e c o v e r  a  p o r t i o n  o f  t h e
a c t u a l  d a m a g e s  t h a t  w e  c a n  a l l e g e ,  o r  we  m a y  a g r e e  t o  s e t t l e  t h e  
c a s e  f o r  s o m e t h i n g  t h a t ' s  l e s s  t h a n  1 0 0  p e r c e n t  o f  e v e r y o n e ' s  
d a m a g e , "  h e  t o l d  m e m b e r s ,  n o t i n g  t h a t  s u c h  a  c a s e  w o u l d  r e q u i r e
d e v i s i n g  a  s y s t e m  t o  e q u i t a b l y  -  p e r h a p s  o n  a  p r o  r a t a  b a s i s  -
d i s t r i b u t e  t h e  r e c o v e r y  a m o n g  t h o s e  w h o  w e r e  h a r m e d .

N u m b e r  0 5 8 8

REPRESENTATIVE CI SS N A  r e q u e s t e d  c o n f i r m a t i o n  t h a t  a f t e r  m o n e y  
w a s  d i s t r i b u t e d  t o  c o n s u m e r s  w h o  w e r e  h a r m e d ,  l e f t o v e r  m o n e y  
c o u l d  b e  p u t  i n t o  s t a t e  s e r v i c e s  t h a t  " w o u l d  m a k e  r e s t i t u t i o n , "
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i n  a  m a n n e r  o f  s p e a k i n g .

MR. S N IF F E N  a f f i r m e d  t h a t .  He s a i d  t h e  s t a t e  n o w  d o e s  c y - p r e s
d i s t r i b u t i o n  p l a n s  [ f r o m  a  F r e n c h  t e r m  t h a t  m e a n s  " a s  n e a r  a s
( p o s s i b l e ) " ] .  He i n d i c a t e d  t h e  d e p a r t m e n t  w o u l d  h a v e  t h a t  

o p t i o n ,  a n d  a d d e d ,  " I t ' s  b r o a d  e n o u g h  t h a t  we  c o u l d  f a s h i o n  t h e
r e m e d i e s  w i t h  t h e  r e c o v e r i e s  we g e t  i n  a  n u m b e r  o f  w a y s .  B u t
t h a t  c e r t a i n l y  c o u l d  b e  o n e  o f  t h e m . "

N u m b e r  0 6 8 7

REPRESENTATIVE CI SSN A  m o v e d  t o  r e p o r t  HB 2 2 5  o u t  o f  c o m m i t t e e
w i t h  i n d i v i d u a l  r e c o m m e n d a t i o n s  ( a n d  a c c o m p a n y i n g  f i s c a l
n o t e ( s ) ] .  T h e r e  b e i n g  n o  o b j e c t i o n ,  HB 2 2 5  w a s  r e p o r t e d  f r o m
t h e  H o u s e  S p e c i a l  C o m m i t t e e  o n  E c o n o m i c  D e v e l o p m e n t ,
I n t e r n a t i o n a l  T r a d e  a n d  T o u r i s m .

R ill R o o t: Display Bill Root

T O  R E P O R T  P R O B L E M S  W IT H  B A S IS  IN Q U IR Y

L IV E  K T O O  S T R E A M S

Return to B a s is  M ain  M en u  (2 3  L eg is la tu re-) 
Return to L eg isla tu re  H o m e P age
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“ A n  A c t  r e la t in g  to  c e r t a in  c iv i l  a c t io n s  b r o u g h t  b y  t h e  a t t o r n e y  g e n e r a l  

u n d e r  m o n o p o ly  a n d  r e s t r a in t  o f  t r a d e  s t a t u t e s ;  r e la t in g  to  t h e  a w a r d  o f  

d a m a g e s  in  a c t io n s  b r o u g h t  u n d e r  t h o s e  s t a t u t e s ;  a n d  p r o v id in g  fo r  a n  

e f f e c t i v e  d a t e .”

S e c t io n  1 . A S  4 5 .5 0 .5 7 6  is  a m e n d e d  as fo l lo v  s:

S e c .  4 5 .5 0 .5 7 6 .  S u it s  b y  p e r s o n s  in j u r e d ;  t r e b le  d a m a g e s .

T h is  s e c t io n  is b e in g  m o d if ie d  to  r e m o v e  th e  r e q u ir e m e n t  th a t a d e fe n d a n t  

b e  fo u n d  to  h a v e  a c te d  “ w i l l f u l ly ” b e fo r e  tr e b le  d a m a g e s  c a n  b e  a w a r d e d .  

R e m o v in g  th is  r e q u ir e m e n t w i l l  m a k e  th is  s e c t io n  c o n s is t e n t  w ith  o th e r  s ta te  a n d  

F e d e r a l a n titru st a c ts . See  15 (J .S .C . § 15 a .

S u b s e c t io n  (b )  is  m o d if ie d  to  r e m o v e  d u p lic a t iv e  la n g u a g e  an d  m a k e  th e  

s e c t io n  c o n s is t e n t  w ith  th e  n e w  s e c t io n  a d d e d  b e lo w .

S e c t io n  2 .  A S  4 5 .5 0  is  a m e n d e d  to  a d d  a n e w  s e c t io n  a s  f o l l o w : 1

S e c .  4 5 .5 0 .5 7 7 .  E n f o r c e m e n t  b y  a t t o r n e y  g e n e r a l .

T h is  n e w  s e c t io n  w i l l  a c c o m p lis h  s e v e r a l  th in g s . C u r r e n tly , th e  S ta te  o f  

A la s k a ,  th r o u g h  th e  a tto rn ey  g e n e r a l, is  w ith o u t  a u th o r ity  to  b r in g  an  a c t io n  on  

b e h a l f  o f  c o n s u m e r s  fo r  “ in d ir e c t  d a m a g e s .” In d ir e c t  d a m a g e s  are d a m a g e s  th at a 

c o n s u m e r  m a y  s u f f e r  b e c a u s e  o f  an  a n titru st v io la t io n  th at o c c u r r e d  “u p s tr e a m ” 

fr o m  th e  c o n s u m e r  tra n sa c tio n . F o r  e x a m p le , w h e n  a c o n s u m e r  p u r c h a s e s  d ru g s  

fr o m  a p h a r m a c y , th e  p r ic e  m a y  b e  a r t if ic ia l ly  h ig h  b e c a u s e  o f  an  i l le g a l  d e a l m a d e  

b e t w e e n  t w o  c o m p e t in g  m a n u fa c tu r e r s . T h e  p r ic e  in c r e a s e  th at r e su lts  fro m  th is  

i l l e g a l  a g r e e m e n t  is  p a sse d  d o w n  to  th e  w h o le s a le r ,  th en  to  th e  d is tr ib u to r , th en  to  

th e  r e ta ile r , w h o  f in a l ly  p a s s e s  th e  in c r e a se  to  th e  c o n s u m e r .

T h e  e n t ity  “ d ir e c t ly ” h a r m e d  in th e  a b o v e  s c e n a r io  is  th e  w h o le s a le r  w h o  

b o u g h t  th e  d r u g s  d ir e c t ly  fro m  th e  m a n u fa c tu r e r . T h u s , u n d e r  cu rren t a n titru st la w ,  

th e  o n ly  p e r s o n  w h o  c a n  b r in g  an  a n titru st a c t io n  a g a in s t  th e  m a n u fa c tu r e r s  is  th e  

w h o le s a le r ,  o r  o th e r  p e r so n s  w h o  b o u g h t  d ir e c t ly  fro m  th e m a n u fa c tu r e r  ( s o m e
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s ta te  a g e n c ie s  m a k e  th e s e  d ir e c t  p u r c h a s e s ) .  T h is  ru le  o f  la w  w a s  e n u n c ia te d  in  a 

U .S .  S u p r e m e  C o u rt d e c is io n  c a l le d  I ll in o is  B r ic k  Co. v. I llin o is .  T h a t  c a s e  le f t  

o p e n , h o w e v e r ,  th e  o p p o r tu n ity  fo r  in d iv id u a l s ta te s  to  e n a c t  th e ir  o w n  la w s  th at 

w o u ld  a l lo w  th e  r e c o v e r y  o f  th e s e  “ in d ir e c t” d a m a g e s  u n d e r  s t a t e - s p e c i f i c  a n titru st  

s ta tu te s . In  r e s p o n s e  to  th is  c a s e ,  s e v e r a l  s ta te s  h a v e  e n a c te d  s u c h  la w s ,  c a l le d  

“Illin o is  B r ic k  r e p e a le r ” s ta tu te s  b e c a u s e  th e y  r e p e a l th e  e f f e c t  o f  th e  I ll in o is  B r ic k  
d e c is io n .

V lask a  h a s  b e e n  in v o lv e d  in  s e v e r a l  m u lt i- s ta te  a n titr u st  a c t io n s  in  th e  la s t  

• 'err ’ y e a r s . E v e r  s in c e  th e  to b a c c o  l i t ig a t io n , s t a t e s ’ a t to r n e y s  g e n e r a l  h a v e  

c o c p e r a te d  w ith  e a c h  o th e r  to  b r in g  t h e s e  a c t io n s  a g a in s t  a n titr u s t  v io la to r s  fo r  

v a r io u s  k in d s  o f  i l le g a l  a n titru st c o n d u c t .  T h e  c la im s  A la s k a  h a s  b e e n  a b le  to  

a sse r t  in  t h e s e  c a s e s ,  h o w e v e r ,  are  l im ite d  to  c la im s  o n  b e h a l f  o f  s ta te  a g e n c ie s  th at  

h a v e  b e e n  d ir e c t ly  h a r m e d  b y  th e  a l le g e d  i l le g a l  c o n d u c t .  W e  h a v e  l im ite d  an d  

q u e s t io n a b le  a u th o r ity  to  m a k e  c la im s  o n  b e h a l f  or c o n s u m e r s  fo r  th e ir  “ in d ir e c t  

p u r c h a s e s ” o f  d r u g s  a n d  o th e r  p r o d u c ts . F o r  e x a m p le ,  A la s k a  lo s t  o u t  o n  s e v e r a l  

h u n d r e d  th o u s a n d  d o lla r s  in  c o n s u m e r  r e l i e f  r e c e n t ly  in  th e  “V i t a m in s ” c a s e .  T h a t  

c a s e  in v o lv e d  a l le g a t io n s  o f  iP .egal c o n tr a c ts  b e tw e e n  v ita m in  m a n u fa c tu r e r s . 

A la s k a  w a s  in it ia l ly  e x c lu d e d  fr o m  th e  s e t t le m e n t  b e c a u s e  w e  d id  n o t  h a v e  an  

“I llin o is  B r ic k  r e p e a le r .” W e  e v e n t u a l ly  r e c e iv e d  a b o u t  5 1 0 0 ,0 0 0 ,  w h i le  o th e r  

s ta te s  th a t h a d  s u c h  a s ta tu te  r e c e iv e d  a b o u t  51  m il l io n .

T h is  s e c t io n  p r o v id e s  th a t th e  a tto r n e y  g e n e r a l c a n  b r in g  a n  a c t io n  in  

s u p e r io r  c o u r t  in  th e  n a m e  o f  th e  s ta te , a n d  o n  b e h a l f  o f  c o n s u m e r s  a n d  n o n s ta te  

g o v e r n m e n ta l  e n t it ie s  (w h ic h  in c lu d e s  m u n ic ip a l i t ie s )  fo r  th e  r e c o v e r y  o f  b o th  

d ir e c t  a n d  in d ir e c t  d a m a g e s .

S u b s e c t io n s  (a )  a n d  (b ) a c c o m p lis h  th e  a b o v e .

S u b s e c t io n  ( c )  r e q u ir e s  th e  c o u r t  to  e x c lu d e  fro m  a n y  m o n e ta r y  a w a r d  a n y  

a m o u n t  th a t d u p lic a te s  a m o u n ts  th a t h a v e  a lr e a d y  b e e n  a w a r d e d  fo r  th e  s a m e  

in ju ry . T h e  c o u r t  ca n  a ls o  a llo c a te  p a rt o f  an a w a r d  to  p e r s o n s  w h o  h a v e  e x c lu d e d  

th e ir  c la im s  u n d e r  s u b s e c t io n  (e ) .

S u b s e c t io n  (d ) a l lo w s  th e  r e c o v e r y  o f  c o s t s ,  fu ll  r e a s o n a b le  a t t o r n e y ’s fe e s ,  

a n d  treb le  d a m a g e s  i f  th e  s ta te  is th e  p r e v a i l in g  p arty .

S u b s e c t io n s  (e )  a n d  ( f )  req u ire  p u b lic a t io n  o f  th e  p r o p o s e d  a c t io n  a n d  an  

o p p o r tu n ity  fo r  a p e r so n  or  g o v e r n m e n ta l  e n t ity  to  e le c t  to  b e  e x c lu d e d  fr o m  th e  

a c t io n . A n y  ju d g m e n t  is s u e d  in th e  a c t io n  p r e c lu d e s  c la im s  b y  a n y o n e  w h o  d o c s  

n o t e le c t  to  b e  e x c lu d e d .
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P a g e  3

S u b s e c t io n  ( g )  p r o v id e s  th at a n y  a c t io n  b r o u g h t u n d e r  th is  s e c t io n  c a n n o t  be  

d is m is s e d  w ith o u t  a p p r o v a l o f  th e  co u rt.

S u b s e c t io n  (h )  p r o v id e s  that a n y  r e c o v e r y  u n d e r  th is  s e c t io n  m u s t  b e  

d is tr ib u te d  in  a c c o r d a n c e  w ith  c o u r t in s tr u c t io n s , a n d  r e q u ir e s  th a t e v e r y o n e  o n  

w h o s e  b e h a l f  th e  a c t io n  w a s  b r o u g h t  b e  g iv e n  an o p p o r tu n ity  to  r e c o v e r  th e  

p a r t ic ip a n t’s  a p p ro p r ia te  p o r t io n  o f  th e  p r o c e e d s .

S u b s e c t io n  ( i )  p r o v id e s  th at o n ly  th e  a tto r n e y  g e n e r a l  c a n  s e e k  m o n e ta r y  

r e l i e f  fo r  p e r s o n s  w h o  s u f fe r  in d ir e c t  in ju ry  s u s ta in e d  b y  a v io la t io n  o f  th e  a n titru st  

la w s .

S e c t io n  3 .  A S  4 5 .5 0  is  a m e n d e d  b y  a d d in g  a  n e w  s e c t io n  a s  fo l lo w s :

S e c .  4 5 .5 0 .5 7 9 .  P r o o f  o f  a g g r e g a t e  d a m a g e s .

T h is  s e c t io n  p r o v id e s  th a t th e  a tto r n e y  g e n e r a l c a n  r e c o v e r  a g g r e g a te  

d a m a g e s  u s in g  a c c e p te d  s a m p lin g  m e th o d s  a p p r o v e d  b y  th e  co u r t.

S e c t io n  4 .  A p p I ic a b i l i t y .A S  4 5 .5 0 .5 9 6  is  a m e n d e d  a s  fo l lo w s :

T h is  s e c t io n  p r o v id e s  th a t th e  A c t  a p p lie s  to  a c t io n s  o c c u r r in g  o n  o r  a fter  

th e  e f f e c t iv e  d a te  o f  th e  A c t .
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SUPPLIER SUPPLIER

(A) Keeps Product (B)
Price High

IMPORTER

Inflated price passed on to 
consumer. Th is legislation will 
give the AG authority to bring 
actions on behalf of 
consumers who are “indirect 
purchasers" of products that 
have artificially high prices due 
to upstream antitrust behavior.
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RETAILER

CONSUMER 
(Indirect Purchaser)

In 1977 the U .S . Supreme Court 
decided Illinois Brick Co. v. 
Illinois, which states that federal 
antitrust laws do not alb v 
"indirect purchasers" to recover 
damages from “upstream" 
antitrust violators. The Court 
further held, however, that 
states are free to formulate their 
own public policy on the issue of 
antitrust lawsuits brought on 
behalf of indirect purchasers.
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